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CASES 


ARGUED  AND  DETERMINED 

IN  TBB 

United  States  Supreme  Court. 


OCTOBER  TERM,  1888. 


028  U.  S.  129) 

AsasB,  V.  Statb  of  Texas.' 

(October  29, 1888.) 
CONBTITUnONU.  IiAW — Ihtebstxtb   COUlfaBOI — 

Act  Tex.  May  4, 1883,  Imposing  a  Iloenae  tax 
on  dmmmers  aod  others  seUlntr  goods  by  sample 
or  otherwise,  or  soliciting  trade,  is  a  r^pi^tion 
«t  oommeroe,  and  unconstitutional  as  applied  to 
sitizens  of  other  states.  Following  Robbins  t. 
laxing  DlBt,  7  Sup.  Ct.  Rep.  692;  Leloup  ▼. 
Port  ol  Mobile,  8  Sup.  Ct.  Rep.  1880. 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Texas. 

Abel  Crook,  for  plaintiff  in  error.  Jos.  H. 
Hogg,  Atty.  Gen.  of  Texas,  for  defendant  in 
«nor. 

Bbaduct,  J.  This  is  a  writ  of  error  to 
the  court  of  appeals  of  the  state  of  Texas  in 
a  case  of  Juibeas  corpus.  By  an  act  of  the 
legislature  of  Texas  passed  May  4,  1882,  it 
was  providtid  that  there  shall  be  levied  on 
and  collected  "from  every  commercial  trav- 
0  eler,  drummer,  salesman,  or  solicitor  of  trade, 
*2by  sample  or  otherwise,  an  annual  occnpa- 
•  tion  tax  of  thirty-five  dolIars,*payable  in  ad- 
vance; •  *  •  to  be  paid  to  the  comp- 
troller of  public  accounts,  whose  receipts  un- 
der seal  shall  be  evidence  of  the  payment  of 
snch  tax;"  and  it  was  provided  that  every 
such  commercial  traveler,  drummer,  etc., 
"shall,  on  demand  of  the  tax  collector  of  any 
county  of  the  state,  or  any  peace-oflScer  of 
said  county,  exhibit  to  such  officer  the  comp- 
troller's receipt;"  and  on  refusal  "shall  be 
deemed  guilty  of  misdemeanor,  and  fined  in 
a  sum  not  less  than  twenty-five  nor  more 
than  one  hundred  dollars."  And  by  article 
110,  c.  5,  tit.  4,  Pen.  Code  Tex.,  it  is  pro- 
vided that  "any  person  who  shall  pursue  or 
follow  any  occupation,  calling,  or  profession, 
or  do  any  act  taxed  by  law,  without  first  ob- 


>  Reversing  5  S.  W.  Sep.  91. 

V.9S.C. — ^1 


talning  a  license  therefor,  shall  be  fined  is 
any  snm  not  less  than  the  amount  of  the 
taxes  so  due,  and  not  more  than  double  that 
sum."  By  a  statement  of  facts  agreed  upon 
by  the  parties  in  the  court  below.  It  appears 
that  William  G.  Asher,  the  plaintiff  In  error, 
"is  a  resident  and  citizen  of  the  city  of  New 
Orleans,  state  of  Louisiana;  and  on  the  27th 
day  of  May,  A.  D.  1887,  and  for  about  the 
period  of  one  month  prior  thereto,  was  en> 
gaged  in  the  business  of  soliciting  trade  by 
the  use  of  samples  for  the  house  for  which  he 
worked  as  drummer,  in  the  city  of  Houston, 
Harris  county,  state  of  Texas,  said  house  be- 
ing Charles  G.  Schulze,  of  New  Orleans,  La., 
who  was  a  manufacturer  of  rubber  stamps 
and  stencils,  for  the  sale  of  which  said  Asher 
was  then  and  there  soliciting  orders  or  trade. 
While  engaged  in  the  act  of  drumming  for 
said  Charles  G.  Schulze,  and  for  the  claimed 
offense  of  not  having  taken  out  the  required 
license  for  so  doing  said  business,  the  defend- 
ant, William  G.  Asher,  was  arrested  by  one 
George  Ellis,  sheriff  of  said  county  of  Har- 
ris, state  of  Texas,  and  carried  before  the 
Honorable  Jaues  A.  Breeding,  a  justice  of 
the  peace  of  precinct  No.  1  of  said  county  of 
Harris,  state  of  Texas,  and  fined  for  the  of- 
fense of  pursuing  the  occupation  of  drum- 
mer without  a  license.  It  is  admitted  that 
Charles  G.  Schulze  is  engaged  in-manufactur- 
ing in  New  Orleans,  state  of  Louisiana,  and 
in  selling,  rubber  stamps  and  stencils,  and^ 
that  it  was  a  line  of  such  articles  for  the«> 
sale  of  which  the  said  defendant,  Winiam*G.r 
Asher,  was  drumming  at  the  time  of  his  ar- 
rest; that  the  relator,  Asher,  was  soliciting 
said  orders,  and  was  making  said  sales,  for 
his  said  non-resident  employers,  in  the  county 
of  Harris,  and  in  the  state  of  Texas."  Be. 
ing  imprisoned  for  failure  to  pay  the  fine  im- 
posed upon  him,  Asher  applied  to  the  court 
of  appeals  for  a  writ  of  habeas  oorpui  to  \m 
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discharged,  on  the  ground  that  the  law  un> 
der  which  be  was  restrained  of  his  liberty  is 
nnconstitntional  and  void,  and  contravenes 
the  constitution  of  the  United  States;  being 
repugnant  to  that  clause  thereof  which  gives 
to  congress  the  power  to  regulate  commerce 
among  the  several  states,  and  the  laws  of 
congress  passed  thereunder.  The  writ  of 
habeas  corpus  was  issued,  and,  the  matter 
being  argued  before  the  court  of  appeals, 
judgment  was  given  against  the  petitioner, 
and  he  was  remanded  to  the  custody  of  the 
sheriff.  To  review  that  Judgment  this  writ 
of  error  is  brought. 

We  cannot  perceive  any  distinction  be- 
tween this  case  and  that  of  Bobbins  v.  Shelby 
Taxing  Dist.,  decided  in  October  Term,  1886, 
and  reported  In  120  U.  8.  489,  7  Sup.  Ct. 
Bep.  592.  The  Tennessee  law  in  that  case 
declared  that  "all  drummers,  and  all  persons 
not  having  a  regular  licensed  house  of  busi- 
ness in  the  taxing  district,  offering  for  sale  or 
selling  goods  or  merchandise  therein  by  sam- 
ple, shall  be  required  to  pay  to  the  county 
trustee  the  sum  of  $10  per  week,  or  $25  per 
month,  for  such  privilege;"  and  it  was  made 
a  misdemeanor,  punishable  by  fine,  to  exer- 
cise such  occupation  without  having  first 
paid  the  tax,  or  obtained  the  license  required 
therefor.  The  plaintiff  in  error  in  that  case 
was  a  citizen  of  Ohio,  and  was  convicted  for 
selling  goods  by  sample  for  an  Ohio  firm 
without  having  paid  the  tax  or  obtained  the 
required  license.  The  law  was,  in  all  sub- 
stantial respects,  the  same,  and  the  circum- 
stances were  substantially  the  same  as  in  the 
case  now  presented.  Indeed,  this  is  con- 
ceded by  the  court  of  appeals  of  Texas  in  its 
opinion.  But  it  is  strenuously  contended  by 
that  court  that  the  decision  of  this  court  in 
Bobbins  v.  Shelby  Taxing  Dist.  is  contrary 
to  sound  principles  of  constitutional  con- 
struction, and  in  conflict  with  well-adjudi- 
tscated  cases  formerly  decided  by  this  court, 
•"and  not  overruled.  Even  if  it«were  true 
that  the  decision  referred  to  was  not  in  har- 
mony with  some  of  the  previous  decisions, 
we  had  supposed  that  a  later  decision  in  con- 
flict with  prior  ones  had  tlie  effect  to  overrule 
them,  whether  mentioned  and  commented  on 
or  not.  And  as  to  the  constitutional  prin- 
ciples involved,  our  views  were  quite  fully 
and  carefully,  if  not  clearly  and  satisfactorily, 
expressed  in  the  Bobbins  Case.  We  do  not 
propose  to  enter  upon  a  renewed  discussion 
of  the  subject  at  this  time.  If  any  further 
illustration  is  desired  of  the  unconstitutional- 
ity of  local  burdens  imposed  upon  interstate 
commerce  by  way  of  taxing  an  occupation 
directly  concerned  therein,  reference  may  be 
made  to  the  still  more  recent  case  of  Leloup 
V.  Port  of  Mobile,  127  U.  S.  640,  8  Sup.  Ct. 
Kep.  1380,  which  related  to  a  general  license 
tax  on  telegraph  companies,  and  was  decided 
by  the  unanimous  concurrence  of  the  court. 
The  judgment  of  the  court  of  appeals  of 
Texas  is  reversed,  and  the  cause  remanded, 
with  instructions  to  discharge  the  plaintiff  in 
error  from  the  imprisonment  complained  of. 


(US  V.  8.  196) 


Bx  parte  Clabk. 

(August  7, 1888.) 

ComiTs — ^ITinTBD  Sti.tss  Bcfrsmb— Habku  Cok- 
FUB — tSToxiojLTisa  LiQuoBs — Illeoai.  Bales. 
Habeas  oorpits  will  not  be  gnnnted  by  the  su- 
preme court  of  the  United  States  in  favor  of  the 
captain  of  a  steamer  licensed  to  navigate  the  pub- 
lic waters  of  the  United  States,  who  has  been 
committed,  under  the  laws  of  Pennsylvania,  for 
selling  liquor  on  the  steamer,  without  license 
while  within  the  limits  of  that  state.  The  federal 
question,  U  any,  can  be  raised  by  writ  of  error. 

Petition  for  ffdbeas  Corpus. 

On  the  5th  day  of  July,  1888,  the  petitioner 
was  convicted  in  the  court  of  quarter  sessions 
of  Allegheny  county.  Fa.,  of  the  offense  of 
selling  liquor  without  license,  and  sentenced 
to  pay  a  fine  of  5500,  and  to  imprisonment  in 
the  county  jail  for  the  period  of  three  months. 
In  the  same  month,  and  in  the  same  court,  he 
was  convicted  of  the  offense  of  selling  liquor 
on  Sunday,  and  sentenced  to  pay  a  fine  of 
$200,  and  to  imprisonment  in  the  county  jail 
for  the  period  of  60  days;  the  latter  sentence 
to  take  effect  and  date  from  the  expiration  of 
the  former.  These  prosecutions  were  under 
what  is  known  as  the  "High  License  Law  of 
Pennsylvania,"  passed  May  13, 18S7,  and  en- 
titled "An  act  to  restrain  and  regulate  the 
sale  of  vinous,  spirituous,  malt,  or  brewed 
liquors,  or  any  admixture  thereof."  The 
above  judgment  having  been  executed  by  the 
confinementof  the  accused  in  the  county  jail, 
and  an  allocatur  having  been  refused  by  one 
of  the  justices  of  the  supreme  court  of  Penn- 
sylvania, Clark  presented  to  Mr.  Justice  Ha.b- 
LAN,  of  the  supreme  court  of  the  United 
States,  at  chambers,  a  petition  praying  for  a 
writ  of  habeas  corpus,  to  the  end  that  he 
might  be  discharged  from  custody.  The  peti- 
tion alleged  that  on,  before,  and  since  June  10, 
1888,  he  was  the  captain  of  the  steamer  May- 
flower, a  passenger  vessel,  regularly  enrolled 
and  licensed  under  the  laws  of  the  United 
States,  and  engaged  in  navigating  the  Al- 
legheny, Monoiigahela,  and  Ohio  ri  vers ;  also, 
that  the  statute  under  which  he  was  prose* 
cuted  made  no  provision  for  the  granting  to 
steam-boats  of  licenses  for  retailing  liquors. 
The  petition  further  alleged:  "That,  owing 
to  the  competition  on  said  rivers,  it  is  neces- 
sary for  said  steam-boat  to  have  a  bar,  to  ac- 
commodate parties  traveling  upon  her,  and 
that  it  is  now,  and  had  for  many  years  pttst 
been,  the  custom  for  steam-boats  on  said  riv- 
ers to  have  bars,  and  sell  liquor  to  the  pas- 
sengers traveling  on  them,  and  that  the  only 
restraint  put  upon  said  vessels  in  the  sale  of 
liquor  is  an  act  of  congress  to  prohibit  the 
sale  to  Indians,  and  that  said  vessels  are 
wholly  and  exclusively  under  the  jurisdiction 
of  the  laws  of  the  United  S<:ates.  Yourpeti* 
tioner,  therefore,  says  tliat  the  court  of  quar- 
ter sessions  of  Allegheny  county.  Pa.,  liad 
no  jurisdiction  in  the  premises,  and  that  its 
acts  are  wholly  void,  and  his  imprisonment 
unlawful."  It  appeared  that  the  offenses 
charged  against  the  petitioner  were  commit- 
ted on  the  Mayflower,  while  on  waters  wholly 
within  the  commonwealth  of  Penosylvaniik 
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W.  L.  Bird,  for  petitioner. 

Mr.  Jnstice  Harlan,  after  stating  the 
fiicts  in  tlie  foregoing  language,  delivered  ttie 
opinion  of  the  court. 

It  is  doubtful  whether  a  federal  questionwas 
sufRciently  raised  at  the  trial  in  the  state  court 
of  one  of  these  cases.  If  it  was,  then  the  way 
is  open  to  take  that  case  to  the  supreme  court 
of  tlie  United  States  upon  writ  of  error.  The 
same  coui-se  can  be  adopted  in  the  other  case, 
in  which  a  federal  question  seems  to  have  been 
properly  raised.  In  neither  case  is  there  per- 
ceived any  adequate  ground  for  a  writ  of 
habeas  corpus.  The  only  one  which  can  pos- 
sibly be  assigned  for  the  writ  is  the  incom- 
patibility of  the  Pennsylvania  statute  of  May 
13,  1887,  with  the  constitution  of  the  United 
States.  But  I  am  of  opinion  that  the  statute 
is  not  repugnant  to  that  instrument.  It  does 
not  interfere  with  any  constitutional  right 
secured  to  the  petitioner.  Notwithstanding 
he  has  the  right,  under  the  navigation  laws, 
to  employ  the  steamer  Mayflower  on  thepui)- 
lic  navigable  waters  of  the  United  States,  he 
is  snbject,  while  on  waters  within  the  limits 
of  Pennsylvania,  to  such  lawful  regulations 
as  that  commonwealth  has  established  for  the 
purpose  of  promoting  the  health  and  morals 
of  its  people.  The  statute  in  question,  re- 
straining and  regulating  the  sale  of  vinous, 
spirituous,  malt,  and  brewed  liquors,  belongs 
to  that  class  of  regulations.  Pennsylvania 
cannot  prevent  the  navigation  of  public  wa- 
ters within  its  limitby  vessels  or  t>oats  licensed 
under  the  laws  of  the  United  States,  but  it 
can  forbid  the  retailing  of  spirituous  liquors 
upon  such  vessels,  while  they  are  within  its 
territorial  limits,  except  as  authorized  by  its 
laws.  If  congress,  under  the  grant  of  power 
to  regulate  com  merce  between  the  states,  can, 
by  direct  legislation  upon  the  subject,  over- 
ride the  statute  of  Pennsylvania,  so  far  as  it 
applies  to  persons  controlling  vessels  or  boats 
employed  in  such  commerce  within  its  limits, 
— a  proposition  which  cannot,  I  think,  be 
sustained, — it  has  not  exercised  that  power. 
The  application  for  the  writ  of  habeas  corpus 
is  denied. 


(US  U.  S.  26) 

Leatheb  Manup'bs  Nat.  Bank  v.  Meb- 

CHANTs'  Nat.  Bank. 

(October  82, 1888.) 

Basks  usd  Baskiho — ^Patmsnt  on  Fobobs  Ohxck 
— LiiUTATios  or  AoTiosa. 

Where  a  bank  pays  the  amount  of  a  check, 
payable  to  the  order  of  a  particular  person,  to 
one  presenting  it  with  a  forged  indorsement  of 
the  payee's  name,  both  parties  sapposing  the  in- 
dorsement to  be  genuine,  the  rl{^t  of  action  of 
the  bank  to  recover  the  money  from  the  person 
ao  obtaining  it  accrues  immediately,  and  does 
not  depend  upon  a  demand  by  the  bank,  and  is 
barred  within  six  years  from  that  date  by  Code 
N.  T.  1877,  S  383,  limiting  actions  on  a  contract 
Obligation  or  liability,  expressed  or  implied,  ex- 
cept a  judgment  or  sealed  instrument,  to  six 
yeara  after  cause  accrues. 

Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 


The  original  action  was  brought  December 
7, 1877,  by  the  Merchants'  National  Bank  of 
the  city  of  New  York  against  the  Leather 
Manufacturers'  National  Bank,  to  recover 
back  the  sum  of  $17,500  paid  on  March  10, 
1870,  to  the  defendant,  the  holder  of  a  check 
drawn  upon  the  plaintifF  for  that  amount, 
witli  interest  from  June  20,  1877.  The  de- 
fendant, among  other  defenses,  pleaded  the 
statute  of  limitations;  and  also  that  the  plain- 
tiff never  demanded  repayment  or  tendered 
the  check  to  the  defendant  until  long  sincet; 
the  commencement  of 'this  action.  At  the* 
trial  before  a  jury  the  following  facts  were 
proved  or  admitted:  On  March  9,  1870,  the 
Bank  of  British  North  America,  having  a 
larger  amount  on  deposit  with  the  Merchants' 
Bank,  drew  upon  that  bank  a  check  for  $17,- 
600,  payable  to  Margaret  G.  Halpine  or  or- 
der, and  delivered  it  to  Thomson  &  Bamsay; 
and  this  check,  with  the  names  of  Mrs.  Hal- 
pine  and  of  William  0.  Barrett  indorsed 
thereon,  came  to  the  hands  of  Howes  &  Macy, 
private  bankers,  who  deposited  it  with  the 
Leather  Manufacturers'  Bank.  On  March  10, 
1870,  the  Merchants'  Bank  paid  the  amount 
of  the  check  to  the  Leather  Manufacturers' 
Bank  through  the  clearing-house,  and  charge 
the  amount  on  its  own  l>ooks  to  the  Bank  of 
British  North  America.  By  the  usual  course 
of  dealing  between  the  Bank  of  British  North 
America  and  the  Merchants'  Bank,  the  pass- 
book containing  entries  of  the  deposits  made 
by  the  one,  and  of  the  payments  made  by  the 
other  on  account  thereof,  was  written  up  and 
returned  to  the  Bank  of  British  North  Amer- 
ica fortnightly,  together  with  the  checks  and 
other  vouchers  for  such  payments;  and  on 
March  17, 1870,  the  pass-book  containing  the 
charge  of  the  payment  of  the  check  in  ques- 
tion was  80  balanced  and  returned  with  the 
check.  The  account  between  the  Bank  of 
Biitish  North  America  and  the  Merchants' 
Bank  continued  to  exist  until  February  21, 
1881,  the  day  of  the  trial  of  the  action  brought 
by  the  former  bank  against  the  latter,  men- 
tioned below.  At  the  time  of  the  paymenfi 
by  the  Merchants'  Bank  to  the  Leather  Man 
ufacturers'  Bank  both  parties  believed  Mrs. 
Halpine's  indorsement  to  be  genuine,  where- 
as in  fact  it  had  been  forged  by  Barrett,  the 
second  indorser,  who  afterwards  absconded. 
Howes  &  Macy  failed  in  1873.  The  Bank  of 
British  North  America,  on  or  about  January 
24, 1877,  first  learned  that  Mrs.  Halpine  con- 
tended that  her  indorsement  was  forged ;  and 
on  January  26, 1877,  notified  that  fact  to  the 
Merchants'  Bank;  and  on  June  2,  1877,  de- 
manded of  that  bank  paymentof  the  amount 
of  the  check,  and  left  the  check  with  it  that 
it  might  look  into  the  matter.  On  the  same 
day  the  Merchants'  Bank  showed  the  checkJJ 
to  the 'Leather  Manufacturers'  Bank,  in-* 
formed  it  that  the  Bank  of  Biitish  North 
America  had  demanded  repayment  of  the 
money  because  the  indorsement  of  Mrs.  Hal- 
pine's  name  was  a  forgery,  and  made  a  like 
demand  upon  the  Leather  Manufacturers* 
Bank,  which  declined  to  pay.    Op^June  20. 
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1877,  the  Merchants'  Bank  returned  the  check 
to  the  Bank  of  British  North  America,  and 
that  bank  again  demanded  of  the  Merchants' 
Bank  payment  of  the  amount,  and  tendered  it 
the  check,  and  it  refused  to  pay.  On  August 
10,  1877.  the  Bank  of  British  North  America 
gave  written  notice  to  the  Merchants'  Bank 
that  it  had  been  sued  for  the  amount  of  the 
check,  by  reason  of  the  Merchants'  Bank  hav- 
ing paid  the  same  upon  a  forged  indorsement: 
and  that,  in  the  event  of  being  held  liable  for 
the  amount,  it  should  hold  the  Merchants' 
Bank  to  its  strict  legal  liability.  The  action 
against  the  Bank  of  British  North  America 
Is  reported  as  Thomson  v.  Bank,  82  N.  Y.  1. 
On  November  7,  1877,  the  Bank  of  British 
North  America  brought  an  action  in  a  court 
of  the  state  of  New  York  against  the  Mer- 
chants' Bank  for  the  amount  of  the  check, 
upon  the  ground  that  the  payment  thereof 
by  the  Merchants'  Bank  had  been  made  upon 
a  forged  indorsement  of  the  payee's  name, 
and  that  the  amount  had  been  demanded  of 
the  Merchants'  Bank  by  the  Bank  of  British 
North  America  on  June  20,  1877,  and  re- 
fused, and  still  remained  to  its  credit.  In 
that  action,  the  Merchants'  Bank  pleaded 
that  the  indorsement  was  genuine,  and  that 
the  cause  of  action  was  barred  by  the  statute 
of  limitations;  and,  before  that  case  came  to 
trial,  gave  written  notice  of  its  having  been 
0u  sued  to  the  Leather  Manufacturers'  Bank, 
in  order  that  it  might  defend  the  suit  or  pro- 
tect its  rights  as  it  might  deem  proper,  and 
that  the  judgment,  if  adverse,  might  be  con- 
dusi  ve  upon  it.  On  March  7, 1881.  the  Bank 
of  British  North  America  recovered  judgment 
against  the  Merchants'  Bank,  which  was  af- 
firmed by  the  court  of  appeals.  91  N.  Y. 
106.  The  Merchants'  Bank,  on  January  25, 
S 1883,  paid  the  amount  of  that  judgment,  and 
•  received  the  check  from  the  Bank  of  "British 
North  America,  and  on  March  15, 1883,  gave 
notice  to  the  Leather  Manufacturers'  Bank 
of  having  so  paid,  and  tendered  the  check  to 
It,  and  demanded  payment  of  that  amount, 
with  interest  from  June  20, 1877,  which  was 
refused.  In  the  present  action  the  defend- 
ant, at  the  close  of  the  whole  evidence,  asked 
the  court  to  instruct  the  jury  to  return  a  ver- 
dict for  the  defendant,  upon  thegrounds''that 
the  cause  of  action,  if  complete,  did  not  ac- 
crue within  six  years  before  the  commence- 
ment of  this  action;"  and  "that  the  cause  of 
action,  if  a  demand  and  tender  were  neces- 
sary, had  not  accrued  when  the  suit  was  com- 
menced." The  court  declined  so  to  instruct 
the  jury,  directed  a  verdict  for  the  plaintiff 
for  the  amount  of  the  check,  with  interest 
from  June  20,  1877,  and  gave  judgment 
thereon.  The  defendant  sued  out  this  writ 
of  error. 

John  E.  Parsons,  for  plaintiff  in  error. 
J.  B.  Burrill,  for  defendant  in  error. 


s 


*Mr.  Justice  Gray,  after  stating  the  facts 

OS  above,  delivered  the  opinion  of  the  court. 

The  principal  question  argued  is  whether 

this  action  waa  barred  by  the  statute  of  limit- 


ations of  New  York,  by  which  any  action 
upon  a  contract,  obligatton,  or  liability,  ex- 
pressed or  implied,  except  a  judgment  or  a^ 
sealed  instrument,  must'be  brought  within* 
six  years  after  the  cause  of  action  accrues. 
Code  1855.  §  91:  Code  1877,  §  382.  Th» 
question,  then,  is  whether  if  a  bank,  upon 
which  a  check  is  drawn  payable  to  a  particu- 
lar person  or  order,  pays  the  amount  of  the 
check  to  one  presenting  it  with  a  forged  in- 
dorsement of  the  payee's  name,  both  parties 
supposing  the  indorsement  to  be  genuine,  the 
right  of  action  of  the  bank  to  recover  back 
the  money  from  the  person  so  obtaining  it 
accrues  immediately  upon  the  payment  of  the 
money,  or  only  after  a  demand  for  its  repay- 
ment. In  order  to  avoid  confusion  in  deal- 
ing with  this  question,  it  is  important  to 
keep  in  mind  the  difference  between  the  lia- 
bility of  a  bank  to  a  depositor,  and  the  lia- 
bility to  the  bank  of  a  person  who  has  re- 
ceived money  from  it  upon  a  forged  check  or 
order.  It  is  true  that  the  liability,  in  either 
case,  is  that  of  debtor,  not  that  of  trustee  or 
bailee;  but  there  the  resemblance  ceases. 
The  speciflc  money  deposited  does  not  remain 
the  money  of  the  depositor,  but  becomes  the 
the  property  of  the  bank,  to  be  invested  and 
used  as  it  pleases;  its  obligation  to  the  de- 
positor is  only  to  pay  out  an  equal  amount 
upon  his  demand  or  order;  and  proof  of  re- 
fusal or  neglect  to  pay  upon  such  demand  or 
order  is  necessary  to  sustain  an  action  by  the 
depositor  against  the  bank.  The  bank  can- 
not discharge  its  liability  to  account  with  the 
depositor  to  the  extent  of  the  deposit,  except 
by  payment  to  him,  or  to  the  holder  of  a  writ- 
ten order  from  him,  nsaaUy  in  the  form  of  a 
check.  If  the  bank  pajrs  out  money  to  the 
holder  of  a  clieck  upon  which  the  name  of  the 
depositor,  or  of  a  payee  or  indorsee,  is  forged, 
it  is  simply  no  payment  as  between  the  bank 
and  the  depositor;  and  the  legal  state  of  the 
account  between  them,  and  the  legal  liability 
of  the  bank  to  him,  remain  just  as  if  the  pre- 
tended payment  had  not  been  made.  Bank 
V.  Whitman,  94  U.  S.  843.  But  as  between 
the  t)ank  and  the  person  obtaining  money  on 
a  forged  check  or  order  the  case  is  quite  dif- 
ferent. The  first  step  in  bringing  about  the 
payment  is  the  act  of  the  holder  of  the  check 
in  assuming  and  representing  himself  to  have 
a  right,  which  he  has  not,  to  receive  thm 
money.  Onentrho,  by  presenting  forged  pa-? 
per  to  a  bank,  procures  the  payment  of  the 
amount  thereof  to  him,  even  if  he  makes  no 
express  warranty,  in  law  represents  that  the 
paper  is  genuine;  and,  if  the  payment  is  made 
in  ignorance  of  the  forgery,  is  liable  to  an  ac- 
tion by  the  bank  to  recover  back  the  money 
which,  in  equity  and  good  conscience,  has 
never  ceased  to  be  its  property.  It  is  not  a 
case  in  which  a  consideration,  which  has 
once  existed,  fails  by  subsequent  election  or 
other  act  of  either  party,  or  of  a  third  person; 
but  there  is  never,  at  any  stage  uf  the  trans- 
action, any  consideration  for  the  payment. 
Espy  V.  Bank,  18  Wall.  604;  Gurney  v.  Wom- 
ersley,  4  £1.  &  Bl.  133;  Bank  v.  Morton.  4 
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Qny,  156:  Aldrich  t.  Batts,  5  B.  I.  218; 
White  V.  Bank.  64  N.  Y.  816. 

AVhenever  money  is  paid  apon  the  repre- 
sentation of  the  receiver  that  he  has  either  a 
certain  title  in  property  transferred  in  con- 
sideration of  the  payment,  or  a  certain  au- 
thority to  receive  the  money  paid,  when  in 
fact  be  has  no  such  title  or  authority,  then, 
although  there  be  no  fraud  or  intentional 
misrepresentation  on  his  part,  yet  there  is  no 
consideration  for  the  payment,  and  the 
money  remains,  in  equity  and  good  con- 
science, the  property  of  the  payer,  and  may 
be  recovered  back  by  him,  without  any  pre- 
▼iooB  demand,  as  money  had  and  received  to 
bis  use.  His  rigbt  of  action  accrues,  and 
the  statute  of  limitations  begins  to  run,  im- 
mediately upon  the  payment.  Thns,  in  the 
early  case  of  Bree  v.  Holbech,  2  Doug.  654, 
where  an  administrator  received  the  amount 
of  the  mortgage  money  upon  his  assignment 
of  a  mortgHge  purporting  to  be  made  to  the 
deceased,  but  in  fact  a  forgery,  of  which 
both  parties  were  ignorant,  it  was  held  by 
Lord  Mansfield  and  the  court  of  king's 
bench  that  the  right  of  action  to  recover 
back  from  the  administrator  the  money  so 
paid  was  barred  by  the  statute  of  limitations 
in  six  years  from  the  time  of  the  payment. 
So  in  Bank  v.  Van  Gieson,  18  Johns.  485, 
where  a  promissory  note  payable  at  the  Bank 
of  Geneva  was  left  by  the  indorsers  with  the 
Utica  Bank  for  collection,  and  sent  by  it  to 
the  Bank  of  Geneva  for  that  purpose,  and 
the  amount  was  afterwards  paid  by  the 
Utica  Bank  to  the  indorsers  apon*the  mis- 
taken supposition  that  it  had  lieen  paid  to 
the  Bank  of  Geneva  by  the  maker,  when  in 
fact  it  had  not,  and  it  was  not  pretended 
that  the  Utica  Bank  had  been  guilty  of  any 
n^ligence.  the  supreme  court  of  New  York 
held  that  notice  of  the  fact  that  the  note  had 
not  been  paid  by  the  maker  was  unnecessary 
to  maintain  an  action  by  the  Utica  Bank  to 
recover  back  the  money  from  the  indorsers; 
and  Chief  Justice  Sfenceb  said:  "The plain- 
tiSs'  ground  of  action,  then,  is  that  the 
money  was  paid  to  the  defendants  under  a 
mistake  of  facts.  The  defendants  are  not 
bailees  or  trustees  of  the  money  thus  re- 
ceived. It  was  paid  and  received  ns  their 
money,  and  not  as  money  to  be  kept  for  the 
plaintiffs.  In  such  a  case,  it  was  not  neces- 
sary to  make  a  demand  prior  to  the  suit;  for 
a  request  was  not  essential  to  the  mainten- 
ance of  the  aclion,  nor  did  the  defendants' 
duty  to  return  the  money  erroneously  paid 
arise  upon  request."  In  Bank  v.  Daniel,  the 
acceptor  and  indorsers,  upon  taking  up  a  bill 
of  exchange  for  $10,0UO,  which  bad  been 
duly  protested  for  non-payment,  paid  10  per 
cent,  as  damages,  under  a  mistake  as  to  the 
local  law  upon  the  subject.  Upon  a  bill  in 
equity  to  relieve  against  the  mistake,  and  re- 
cover back  the  money,  this  court,  while  hold- 
ing that  such  a  mistake  gave  no  ground  for 
relief,  also  held  that,  if  it  did,  the  statute 
of  limitations  ran,  in  equity  as  well  as  at 
law,  from  the  time  of  the  payment;  saying: 


"If  the  thousand  dollars  claimed  as  damages 
were  paid  to  the  bank  at  the  time  the  bill  of 
exchange  was  taken  up,  then  the  cause  of 
action  to  recover  the  money  (had  it  been  well 
founded)  accrued  at  the  time  the  mistaken 
payment  was  made,  which  could  have  been 
rectified  in  equity,  or  the  money  recovered 
back  by  a  suit  at  law."  12  Pet.  32.  56.  In 
Dill  v.  Wareham,  7  Mete.  438,  the  supreme 
judicial  court  of  Massachusetts,  speaking  by 
Chief  Justice  Shaw,  held  that  a  party  re- 
ceiving money  in  advance  on  a  contract 
which  he  had  no  authority  to  make,  and 
afterwards  refused  to  fulfill,  was  liable  to  the 
other  party  in  an  action  for  money  had  and 
received,  without  averment  or  proof  of  any 
previous  demand.  And  in  Sturgis  v.  Pres-g 
ton,  134  Mass.  372,  where  Iand*was  sold  for* 
a  certain  sum  by  the  square  foot,  and  the 
purchaser,  relying  on  the  vendor's  statement 
of  the  number  of  feet,  made  payment  ac- 
cordingly, and  afterwards  discovered  that 
the  number  had  been  overstated,  but  dis- 
claimed all  charge  of  fraud  or  fraudulent 
concealment  on  the  part  of  the  vendor,  it 
was  held  that  the  right  of  action  to  recover 
back  the  excess  paid  accrued  immediately, 
without  any  previous  demand,  and  was 
barred  by  the  statute  of  limitations  in  six 
years  from  the  dato  of  the  payment.  See, 
also,  Earle  v.  Bickford,  6  Allen,  549;  Blethen 
T.  Lovering,  58  Me.  437.  The  judgment  of 
the  circuit  court  in  the  present  case  appears 
to  have  been  based  upon  the  decision  in  Mer- 
chants' Bank  v.  First  Nat.  Bank,  4  Hughes, 
(U.  S.)  1,  which  proceeds  upon  grounds  in- 
consistent with  the  principles  and  authori- 
ties above  stated,  and  cites  no  case  except  the 
very  peculiar  one  of  Cowper  v.  Godmond,  9 
Bing.  748;  3  Moore  &  S.  219;  in  which  the 
right  of  action  to  recover  back  money  paid 
for  a  grant  of  an  annuity,  the  memorial  of 
which  was  defective,  was  held  not  to  accrue 
until  the  grantor  elected  to  avoid  it  on  that 
ground,— the  annuity  apparently  being  con- 
sidered as  not  absolutely  void,  but  as  void- 
able only,  at  the  election  of  the  grantor. 
See  ChurchiU  v.  Bertrand,  3  Q.  B.  568;  2 
Gale  &  D.  548. 

Although  some  of  the  opinions  of  the  court 
of  appcids  of  New  York,  in  the  cases  cited  at 
the  bar,  contain  dicta  which,  taken  by  them- 
selves, and  without  regard  to  the  facts  l)efore 
the  court,  might  seem  to  support  the  posi- 
tion of  the  defendant  in  error,  yet  the  judg- 
ments in  those  cases,  upon  full  examination, 
appear  to  be  quite  in  accord  with  the  views 
which  we  have  expressed.  The  cases  of 
Thomson  v.  Bank,  82  N.  Y.  1,  and  Bank  of 
British  N,  A.  v.  Merchants'  Bank,  91  N.  Y. 
106,  were  actions  by  depositora  against  theit 
respective  bankers,  and  were  therefore  held 
not  to  be  barred  until  six  years  alter  demand. 
In  Southwick  v.  Bank,  84  X.  Y.  420,  the  de- 
cision was  that  there  was  no  sucli  mistake  aa 
entitled  the  party  paying  the  money  to  re-g 
claim  it;  and  in  Sharkey  v.  ManaUeld,*90  N.* 
Y.  227,  it  was  adjudged  that  money  paid  by 
mistake,  but  received  with  full  knowledge  of 


Digitized  by  VjOOQ  IC 


6 


SUPREME  COUBT  EEPOETEB. 


all  the  facts,  might  be  recovered  back  with- 
out previous  demand;  and  what  was  said  in 
either  opinion  as  to  the  necessity  of  a  demand 
where  both  parties  act  under  mistake  was 
obiter  diotutn.  Two  other  cases  in  that  court 
were  decided  together,  and  on  the  same  day 
as  Bank  of  British  N.  A.  v.  Merchants'  Bank, 
above  cited.  In  one  of  them  tlie  defendants, 
who  had  innocently  sold  to  the  plaintiffs  a 
forged  note  as  genuine,  and,  upon  being  in- 
formed of  the  forgery  and  requested  to  pay 
bJick  the  purchase  money,  had  expressly 
promised  to  do  so  if  the  plaintiffs  should  be 
obliged  to  pay  a  third  person  to  whom  they 
had  in  turn  sold  the  note,  were  therefore 
held  not  to  be  discharged  from  their  liability 
to  refund  by  the  plaintiffs'  having  awaited 
the  determination  of  a  suit  by  that  person 
against  themselves,  before  returning  the  note 
to  the  defendants.  Frank  v.  Lanier,  91  N. 
Y.  112.  In  the  other  case,  a  bank,  which 
had  paid  a  check  upon  a  forged  indorsement, 
supposed  by  both  pai'ties  to  be  genuine,  was 
held  entitled  to  recover  back  the  money,  with 
interest  from  the  time  of  payment;  neces- 
sarily implying  that  the  right  of  action  ac- 
crued at  tliat  time.  Corn  Exchange  Bank  v. 
Nassau  Bank,  91  N.  Y.  74.  In  the  case  at 
bar,  as  in  the  case  last  cited,  the  plaintiff's 
right  of  action  did  not  depend  upon  any  ex- 
press promise  by  the  defendant  after  the  dis* 
covery  of  the  mistake,  or  upon  any  demand 
by  the  plaintiff  upon  the  defendant,  or  by 
the  depositor  or  any  other  person  upon  the 
plaintiff;  but  it  was  to  recover  back  the 
money,  as  paid  without  consideration,  and 
had  and  received  by  the  defendant  to  the 
plaintiff's  use.  That  right  accrued  at  the 
date  of  the  payment,  and  was  barred  by  the 
statute  of  limitations  in  six  years  from  that 
date.  For  this  reason,  without  considering 
any  other  ground  of  defense,  the  order  must 
be,  judgment  reversed,  and  case  remanded 
to  the  circuit  court,  with  directions  to  set 

aside  the  verdict,  and  to  order  a  new  trial. 
e 

'    *Mr.  Justice  Blatchford  did  not  sit  in 
this  case,  or  take  any  part  in  the  decision. 


(128  U.   S.  39) 

Western  Union  Tel.  Co.  c.  Common- 
wealth OF  Pennsylvania. 
(October  23, 1888.) 

CONSTITUTIOIfAIi    L&w — Intbrstatb    Cokusrcb — 
Tbi^eoillph  Companies— Taxation. 

Where  a  tax  levied  by  a  state  upon  a  telegraph 
companjr  consists  of  taxes  on  messages  between 
points  within  the  state  and  on  messages  between 
points  out  of  the  state  and  points  in  the  state, 
and  on  messages  between  points  in  different 
states,  but  passing  through  the  state,  and  the 
record  discloses  the  amount  assessed  on  each 
class,  no  recovery  can  be  bad,  except  in  respect 
to  messages  transmitted  wholly  within  the  state. 
Ratterman  v.  Telegraph  Co.,  8  Sup.  Ct.  Rep. 
1127,  f  oUowed. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 

M.  E.  Olmsted,  for  plaintiff  in  error.  John 
F.  Sanderson  and  W.  S.  Kirkpatrick,  for  de- 
fendant In  error. 


Fuller,  C.  J.  Judgment  was  rendered 
against  plaintiff  in  error  for  taxes  on  tele- 
graphic  messages  sent  from  point  to  point 
within  the  state  of  Pennsylvania,  on  mes- 
sages sent  from  points  within  the  state  to 
points  in  other  states,  on  messages  sent  from 
points  in  other  states  to  points  within  the 
state,  and  on  messages  sent  to  and  from 
points  in  other  states  which  passed  over  lines 
partly  within  the  state;  and  the  record  dis- 
closes the  several  amounts  of  taxes  upon  the 
several  classes  of  messages,  which,  with  com- 
missions and  interest,  make  up  the  total  re- 
covery. It  is  clear,  and  this  is  conceded  by^ 
the*defendant  in  error,  that,  under  thedecis-* 
ions  of  this  court  in  Telegraph  Co.  v.  Texas, 
105  U.  S.  4ti0,  and  Batteiman  v.  Telegraph 
Co.,  127  U.  8.  411,  8  Sup.  Ct.  Rep.  1127.  the 
commonwealth  was  not  entitled  to  recover 
for  the  taxes  in  question,  excepting  in  respect 
to  the  messages  transmitted  wholly  within 
the  state.  The  judgment  will  therefore  be 
reversed,  and  the  cause  remanded  for  such 
further  proceedings  as  justice  may  require. 
Ordered  accordingly. 


(12$  V.  s.  1) 

EiDD  V.  Pearson  et  alJ 
(October  22, 1888.) 

1.  IsToxicATiNO  Liquors  —  Constitutional  Law 

— INTBBSTATB  CJOMMBBOK— lOWA  STATUTES. 

Code  Iowa,  tit.  11,  o.  6,  as  amended  by  Aots 
1884,  c.  143,  ${  1523-1530, 1543,  which  prohibit  the 
manufacture  or  sale  of  intoxicating  liquors  with- 
in that  state,  except  for  mechanical,  medicinal, 
culinary,  or  sacramental  purposes,  and  provide 
for  the  abatement  of  the  unlawful  sale  or  manu- 
facture as  a  nuisance,  are  not  in  oonflict  with 
Const,  n.  B.  art.  1,  S  8,  as  an  attempt  to  regulate 
commerce  between  the  states,  though  they  pro- 
hibit the  manufacture  and  sale  witbln  the  state 
of  liquor  for  exportation,  except  for  mechanical, 
medicinal,  culinary,  or  sacramental  purposes. 

2.  Same— Dub  Procbss  o»  Law— Poucb  Powxb. 

Nor  do  such  statutes  deprive  the  owners  of 
property  used  for  the  unlawful  manufacture  or 
sale  of  intoxicating  liquors  of  their  property 
without  "due  process  of  law, "  within  the  mean- 
ing of  Const.  U.  S.  amend.  14.  Mugler  v.  Kansas, 
8  Sup.  CU  Rep.  278,  followed. 

In  Error  to  the  Supreme  Ck>urt  of  the  State 
of  Iowa.  ^ 

'This  is  a  writ  of  error  to  the  supreme  court* 
of  the  state  of  Iowa,  allowed  by  the  chief 
justice  tiiereof,  upon  the  ground  that  the 
judgment  in  the  case  affirmed  the  validity  of 
a  statute  of  that  state,  which  the  plaintiff  ia 
error  claimed  to  be  in  conflict  with  the  fed- 
eral constitution.  The  case  arose  upon  a  pe- 
tition in  equity,  filed  December  24,  1885,  in 
the  circuit  court  of  Polk  county,  Iowa,  by  de- 
fendants in  error,  I.  £.  Pearson  and  S.  J. 
Lougbran,  against  the  plaintiff  in  error,  J.  S. 
Kidd ,  praying  that  a  certain  distillery,  erected 
and  used  by  said  Kidd  for  the  unlawful  man- 
ufacture and  sale  of  intoxicating  liquors,  be 
abated  as  a  nuisance,  and  that  the  said  Kidd 
be  perpetually  enjoined  from  the  manufacture 
therein  of  all  intoxicating  liquors.    The  pro- 
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Tisions  of  the  law  under  which  these  proceed- 
ings were  Instituted  are  found  in  chapter  6, 
tit.  11,  Code  Iowa,  amended  by  chapter  143 
of  the  acts  of  the  general  assembly  in  1884. 
The  sections  necessary  to  be  quoted  for  the 
purposes  of  this  decision  are  as  follows :  Sec- 
tion 1523  provides:  "No  person  shall  manu- 
facture or  sell  by  himself,  his  clerk,  steward, 
or  agent,  directly  or  indirectly,  any  intoxi- 
cating liquors,  except  as  hereinafter  provided ; 
and  the  keeping  of  intoxicating  liquors,  with 
Intent  on  the  part  of  the  owner  thereof,  or 
any  person  acting  under  his  authority  or  by 
his  permission,  to  sell  the  same  within  this 
state,  contrary  to  the  provisions  of  this  chap- 
ter, is  hereby  prohibited;  and  the  intoxicat- 
ing liquor  so  kept,  together  with  the  vessels 
in  which  it  is  contained,  is  declared  a  nuis- 
ance, and  shall  be  forfeited  and  dealt  with  as 
hereinafter  provided."  Section  1524  pro- 
vides: "Nothing  in  this  chapter  shall  be  con- 
strued to  forbid  the  sale  by  the  importer 
thereof  of  foreign  intoxicating  liquor  im- 
ported under  the  authority  of  the  laws  of  the 
United  States  regarding  the  importation  of 
such  liquors  and  in  accordance  of  [with]  such 
laws,  provided  that  the  said  liquor,  at  the 
time  of  said  sale  by  said  importer,  remains  in 
the  original  casks  or  packages  in  which  it 
was  by  him  imported,  and  in  quantities  not 
less  than  the  quantities  in  which  the  laws  of 
Nthe  United  States  require  such  liquors  to  be 
*  imported,  and  i8*8old  by  him  in  said  original 
casks  or  packages  and  in  said  quantities  only; 
and  nothing  contained  in  this  law  shall  pre- 
vent any  persons  from  manufacturing  in  this 
state  liquors  for  the  purpose  of  being  sold 
according  to  the  provisions  of  this  chapter, 
to  be  used  for  mechanical,  medicinal,  culin- 
ary, or  sacramental  purposes."  Section  1525 
prescribes  a  penalty  for  a  violation  of  the 
law  by  manufacturers,  as  follows:  "Every 
pei-son  who  shall  manufacture  any  intoxicat- 
ing liquors  as  in  this  chapter  prohibited,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon 
his  first  conviction  for  said  offense  shall  pay 
a  fine  of  two  hundred  dollars  and  costs  of 
prosecution,  or  be  imprisoned  in  the  county 
jail  not  to  exceed  six  months;  and  on  his  sec- 
ond and  everysubsequent  conviction  for  said 
offense  he  shall  pay  a  fine  of  not  less  than 
five  hundred  dollars,  nor  more  than  one  thou- 
sand dollars,  and  costs  of  prosecution,  and 
be  imprisoned  in  the  county  jail  one  year. " 
Section  1526  defines  who  may  be  permitted 
to  manufacture  under  the  law,  and  for  what 
purpose  the  manufacture  may  be  carried  on, 
as  follows:  "Any  citizen  of  the  state,  except 
hotel  keepers,  keepers  of  saloons,  eating 
bouses,  grocery  keepers,  and  confectioners. 
Is  hereby  permitted,  within  the  county  of  his 
residence,  to  manufacture  or  buy  and  sell  in- 
toxicating liquors  for  mechanical,  medicinal, 
culinary,  or  sacramental  purposes  only,  pro- 
vided be  shall  first  obtain  permission  from 
the  board  of  supervisors  of  the  county  in 
which  such  business  is  conducted,  as  fol- 
lows." Sections  1527  and  1529  provide  for 
the  manner  of  obtaining  the  permit,  and  seo* 


tion  1530  sets  ont  the  conditions  nnder  which 
it  may  be  granted.  It  is  as  follows:  "At 
such  final  hearing  anyresident  of  the  county 
may  appear  and  show  cause  why  such  permit 
should  not  be  granted;  and  the  same  shall  be 
refused,  unless  the  board  shall  be  fully  satis- 
fled  that  all  the  requirements  of  the  law  have, 
in  all  respects,  been  fully  complied  with;  that 
the  applicant  is  a  person  of  good  moral  char- 
acter; and  that,  taking  into  consideration  the 
wants  of  the  locality  and  the  number  of  per- 
mits already  granted,  such  permit  would  be 
necessary  and  proper  for  the  accommodation 
of  the  neighborhood."  « 

'The  manufacturer,  like  the  seller,  is  re-*' 
quired  to  make  monthly  reports  to  the  county 
auditor,  the  evident  purpose  of  the  require- 
ment bei  ng  to  show  whether  or  not  the  holder 
of  a  permit  was  manufacturing  or  selling  in 
compliance  with  the  law.  Section  1543  pro- 
vides for  proceedings  in  equity  to  abate  and 
enjoin  unlawful  manufacture.  The  aver- 
ments of  the  petition  are,  in  substance,  that 
the  distillery  described  therein  was  erected  by 
said  J.  S.  Kidd  for  the  manufacture  of  in- 
toxicating liquors,  contrary  to  the  statute  of 
Iowa;  that  said  Kidd  had  been,  ever  since 
the  4th  of  July,  1884,  and  is  still,  engaged  in 
the  manufacture  of  intoxicating  liqours,  up- 
on the  premises  aforesaid,  for  other  than  me- 
chanical, medicinal,  culinary,  and  sacrament- 
al purposes;  with  the  concluding  averment 
"that  the  defendant  manufactures, keeps  for 
sale,  and  sells  within  this  state,  and  at  the 
place  aforesaid,  intoxicating  Liquors,  to  be 
taken  out  of  that  state,  and  there  used  as  a 
beverage,  and  for  other  purposes  than  for 
mechanical,  medicinal,  culinary,  and  sacra- 
mental purposes,  contrary  to  the  statute  of 
Iowa. "  Kidd  in  his  answer  specifically  plead- 
ed that  be  is  now,  and  has  been  ever  since  the 
4th  of  July,  1884,  authorized  by  the  board  of 
supervisors  to  manufacture  and  sell  intoxi- 
cating liquors,  except  as  prohibited  by  law, 
and  that  in  the  manufacture  and  sale  of  liq- 
ours this  defendant  has  at  all  times  complied 
with  the  requirements  of  the  law  in  that  be> 
half.  Upon  the  trial  it  was  proved  by  un- 
disputed evidence  that  Kidd  held  each  year, 
from  July  4,  1884,  a  permit,  regularly  is- 
sued from  the  board  of  supervisors  of  Folk 
county,  covering  the  period  of  the  alleged 
violations  of  law,  authorizing  him  to  manu- 
facLure  and  sell  intoxicating  liquors  for  me- 
chanical, medicinal,  culinary,  and  sacramen- 
tal purposes;  that  his  monthly  reports,  made 
on  oath,  in  compliance  with  the  requirements 
of  the  law,  show  that  there  were  no  sales  for 
mechanical,  medicinal,  culinary,  and  sacra- 
mental, or  any  other  purpose,  in  the  state  of 
Iowa;  and  that  all  the  manufactured  liquors 
were  for  exportation,  and  were  sold  outside 
of  the  state  of  Iowa.  A  decree  was  rendereda 
against  Kidd,  ordering  that  the said'distillery* 
be  abated  as  a  nuisance,  according  to  the 
prayer  of  the  petitioner,  and  enjoining  said 
Kidd  from  the  manufacture  therein  of  any 
and  all  intoxicating  liquors.    On  appeal  to 

the  supreme  court  of  Iowa  this.decree  waa^ 
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afBrmed  hj  that  conrt.    Hence  this  writ  of 
error. 

Benjamin  H.  Breuwferand  V.  W.  Lehman, 
for  plaintiff  in  error.  C.  O.  Cole,  for  defend- 
ants in  error. 

Mr.  Justice  Lamar,  after  stating  the  facts 
£as  above,  delivered  tlie  opinion  of  the  court. 

•  'The  supreme  court  of  Iowa,  in  its  opinion, 
a  copy  of  which,  duly  authenticated,  is  found 
in  the  record,  having  been  transmitted  ac- 
cording to  our  eighth  rule  of  practice,  held 
the  sections  in  question  to  mean:  (1)  That 
foreign  intoxicating  liquors  might  be  im- 
ported into  the  state,  and  there  kept  for  sale 
by  the  importer  in  the  original  packages,  or 
for  transportation  in  such  packages  and  sale 
beyond  the  limits  of  the  state;  (2)  that  in- 
toxicating liquors  might  be  manufactured 
and  sold  within  the  state  for  mechanical, 
medicinal,  culinary,  and  sacramental  pur- 
poses, but  for  no  other — not  even  for  the  pur- 
pose of  transportation  beyond  the  limits  of 
the  state;  (3)  that  the  statute,  thus  con- 
strued, raised  no  conflict  with  the  constitu- 
tion of  the  United  States,  and  was  therefore 
valid.  As  the  record  presents  none  of  the  ex- 
ceptional conditions  which  sometimes  impel 
this  court  to  disregard  inadmissible  construc- 
tions given  by  state  courts  to  even  their  own 
state  statutes  and  state  constitutions,  we  shall 
adopt  the  construction  of  the  statute  of  Iowa 
under  consideration  which  has  been  given  it 
by  the  s  upreme  court  of  that  state.  The  ques- 
tions, then,  for  this  court  todetermineare:  (1) 
Does  the  statute  as  thus  construed  conflict 
with  section  8,  article  1,  of  the  constitution 
of  the  United  Slates,  by  undertaking  to  reg- 
ulate commerce  between  the  states;  and  (2) 
does  it  conflict  with  the  fourteenth  amend- 
ment to  that  constitution,  by  depriving  the 
owners  of  the  distillery  of  their  property 
therein  without  "due  process  of  law."  All 
of  the  assignments  of  error  offered  are  but 
variant  statements  of  one  or  the  other  of 
these  two  propositions.    The  second  of  the 

^propositions  has  been  disposed  of  by  this 

•  court  in  the  case  of  Mugler  v.  Kansas,  123 
U.  S.  623,  8  Sup.  Ct.  Rep.  273,  wherein  this 
very  question  was  raised  upon  a  statute  simi- 
lar, in  all  essential  respects,  to  the  pro- 
visions of  the  Iowa  Code  whose  validity  is 
contested.  The  court  decided  that  a  stale 
has  the  right  to  prohibit  or  restrict  the  man- 
ufacture of  intoxicating  liquors  within  her 
limits;  to  prohibit  all  sale  and  traffic  in  them 
in  said  stiite;  to  inflict  penalties  for  such 
manufacture  and  sale,  and  to  provide  regu- 
lations for  the  abatement  as  a  common 
nuisance  of  the  property  used  for  such  for- 
bidden purposes;  and  that  such  legislation 
by  a  state  is  a  clear  exercise  of  her  undis- 
puted police  power,  which  does  not  abridge 
the  liberties  or  immunities  of  citizens  of  the 
United  States,  nor  deprive  any  person  of 
property  without  due  process  of  law;  nor  in 
any  way  contravenes  any  provision  of  the 
fourteenth  amendment  of  the  Constitution 
of  the  United  States.    Upon  the  authority  of 


that  case  and  of  the  numerous  cases  cited  in 
the  opinion  of  the  court,  we  concur  in  the 
decision  of  the  Iowa  courts  that  the  pro- 
visions here  in  question  are  not  in  conflict 
with  the  said  amendment.  The  only  ques- 
tion before  us,  therefore,  is  as  to  the  relation 
of  the  Iowa  statutes  to  tlie  regulation  of 
commerce  among  the  states. 

The  line  which  separates  the  province  of 
federal  authority  over  the  regulation  of  com- 
merce from  the  powers  reserved  to  the  states, 
has  engaged  the  attention  of  this  court  in  a 
great  number  and  variety  of  cases.  The  de- 
cisions in  these  cases,  though  they  do  not  in 
a  single  instance  assume  to  trace  that  line 
throughout  its  entire  extent,  or  to  state  any 
rule  further  than  to  locate  the  line  in  each 
particular  case  as  it  arises,  have  almost  uni- 
formly adhered  to  the  fundamental  principles 
which  Chief  Justice  Marshall,  in  the  case 
of  Oibbons  v.  Ogden,  9  Wheat.  1.  laid  down 
as  to  the  nature  and  extent  of  the  grant  of 
power  to  congress  on  this  subject,  and  also 
of  the  limitations,  express  and  implied,  which 
it  imposes  upon  state  legislation  with  regard 
to  taxation,  to  the  control  of  domestic  com- 
merce, and  to  all  persons  and  things  within 
its  limits  of  purely  internal  concern.  Ac- 
cording to  the  theory  of  that  great  opinion, 
the  supreme  authority  in  this  country  is  di-{; 
vided  between  the  govemment*of  the  United* 
States,  whose  action  extends  over  the  whole 
Union,  but  which  possesses  only  certain 
powers  enumerated  in  its  written  constitu- 
tion, and  the  separate  governments  of  the 
several  states,  which  retain  all  powers  not 
delegated  to  the  Union.  The  power  express- 
ly conferred  upon  congress  to  regulate  com< 
merce  is  absolute  and  complete  in  itself,  with 
no  limitations  other  than  are  prescribed  in 
the  constitution ;  is  to  a  certain  extent  ex- 
clusively vested  in  congress,  so  far  free  from 
state  action ;  is  co-extensive  with  the  subject 
on  which  it  acts,  and  cannot  stop  at  the  ex- 
ternal boundary  of  a  state,  but  must  enter 
into  the  interior  of  every  state,  whenever  re- 
quired by  the  interests  of  commerce  with  for- 
eign nations  or  among  the  several  states. 
Tills  power,  however,  dues  not  comprehend 
the  purely  Internal  domestic  commerce  of  a 
state,  which  is  carried  on  between  man  and 
man  within  a  state  or  between  different  parts 
of  the  same  state.  The  distinction  is  stated 
In  the  following  comprehensive  language: 
"The  genius  and  character  of  the  whole  gov- 
ernment seem  to  be  that  its  action  is  to  be 
applied  to  all  the  external  concerns  of  the 
nation,  and  to  those  internal  concerns  which 
affect  the  states  generally;  but  not  to  those 
which  are  completely  within  a  particular 
state,  which  do  not  affect  other  stiites,  and 
with  which  it  is  not  necessary  to  interfere 
for  the  purpose  of  executing  some  of  the  gen- 
eral powers  of  the  government.  The  com- 
pletely internal  commerce  of  a  state,  then, 
may  be  considered  as  reserved  for  the  state 
itself."  Page  195.  Referring  to  certain  laws 
of  state  legislatures  which  had  a  remote  and 
considerable  influence  on  commerce,  the  courlj^ 
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said  that  the  acknowledged  power  of  the  state 
to  regulate  its  police,  its  domestic  trade,  and 
to  govern  its  own  people,  may  enable  it  to 
legislate  over  this  subject  to  a  great  extent; 
but  these  and  other  state  laws  of  the  same 
kind  are  not  considered  as  an  exercise  of  the 
power  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  states,  or  enact- 
ed with  a  view  to  it;  but,  on  the  contrary, 
are  considered  as  flowing  from  the  acknowl- 
edged power  of  a  state  to  provide  for  the 
■safety  and  wellare  of  its  people,  and  form  a 

•  piirt  of  that  legislation  which'embraces  ev- 
erything within  the  territory  of  a  state  not 
surrendered  to  tlie  general  government.  Sa- 
cred, however,  as  these  reserved  powers  are  re- 
garded, the  court  is  particular  to  declare  with 
empliasis  the  supreme  and  paramount  au- 
thority of  the  constitution  and  laws  of  the 
United  States  relating  to  the  regulation  of 
commerce  with  foreign  nations  and  among 
the  several  states,  and  that  whenever  these 
reserved  powers,  or  any  of  them,  are  so  ex- 
ercised as  to  come  in  conflict  with  tlie  free 
course  of  the  powers  vested  in  congress,  the 
law  of  the  state  must  yield  to  the  supremacy 
of  the  federal  authority,  though  such  law 
may  have  been  enacted  in  the  exercise  of  a 
power  undelegated  and  indisputably  reserved 
to  the  states.  In  the  liglit  of  these  prluci- 
ples,  and  those  which  this  court  in  its  num- 
erous decisions  has  added  in  illustration  and 
more  explicit  development,  it  will  not  be  dif- 
ficult to  determine  whether  the  law  of  Iowa 
under  consideration  invades,  either  in  pur- 
pose or  effect,  the  domain  of  federal  author- 
ity. 

To  support  the  affirmative,  the  plaintiff  in 
error  maintains  that  alcohol  is,  in  itself,  a 
useful  commodity,  not  necessarily  noxious, 
and  is  a  subject  of  property;  that  the  very 
statute  under  consideration,  by  various  pro- 
visions, and  especially  by  those  which  per- 
mit, in  express  terms,  the  manufacture  of 
intoxicating  liquoj'S  for  mechanical,  medici- 
nal, culinai-y,  or  sacramental  purposes,  recog- 
nizes those  qualities,  and  expressly  author- 
izes the  manufacture;  that  the  manufacture 
being  thus  legalized,  alcohol  not  being  per  se 
a  nuisance,  but  recognized  as  property  and 
the  subject  of  lawful  commerce,  the  state 
had  no  power  to  prohibit  the  manufacture  of 
it  for  foreign  sales.    The  main  vice  iu  this 

.  argument  consists  in  the  unqualified  assump- 
tion that  the  statute  legalizes  the  manufact- 
ure. The  proposition  that,  supposing  the 
goods  were  once  lawfully  called  into  exist- 
ence, it  would  then  be  beyond  the  power  of 
the  state  either  to  forbid  or  impede  their  ex- 
portation, miiy  be  conceded.  Here,  howev- 
er, the  very  question  underlying  the  case  is 
whether  the  goods  ever  came  lawfully  into 
existence.  It  is  a  grave  error  to  say  that  the 
statute  "expressly  authorized"  the  manufact- 
ure, fur  it  did  not;  to  say  that  it  had  not  pro- 

Shibited  the  manufacture,  for  it  had  done  so; 

*  to  say  that  the  goods  were'of  Iowa's  lawful 
manufactures,  for  that  is  substantially  the 
Teiy  point  at  issue.    The  exact  statute  is 


this:  "No  person  shall  manufacture  or  sell, 
•  *  *  directly  or  indirectly,  any  intoxi- 
cating liquors,  except  as  hereinafter  provid* 
ed."  In  a  subsequent  section  it  is  provided, 
further,  that  "nothing  contained  in  this  law 
shall  prevent  any  persons  from  manufactur- 
ing in  this  state  liquors  for  the  purpose  of 
being  sold  according  to  the  provisions  of  tliis 
chapter,  to  be  used  for  mechanical,  medicinal, 
culinary,  or  sacramental  purposes."  Here 
then  is,  first,  a  sweeping  prohibition  against, 
not  the  manufacture  and  sale,  not  a  dealing 
which  is  composed  of  both  steps,  and  conse- 
quently must  include  manufacture  as  well  as 
sale,  or,  e  converso,  sale  as  well  as  manufact- 
ure, in  order  to  incur  the  denunciation  of  the 
statute,  but  against  either  the  sale  or  the 
manufacture.  The  conjunction  is  disjunc- 
tive. The  sale  is  forbidden,  the  manufact- 
ure is  forbidden,  and  each  is  forbidden  inde- 
pendently of  the  other.  Such  being  the  case 
on  the  subject  of  the  lawfulness  or  unlawful- 
ness of  the  manufacture,  (which  is  the  point 
before  the  court,)  it  is  useless  to  argue  as  to 
the  conditions  under  which  it  Is  permissible 
to  hold  intoxicating  liquors  in  possession,  or 
to  sell  them. 

Looking  again  to  the  statute,  we  And  that 
the  unqualiUed  prohibition  of  any  and  all 
manufacture  made  by  Mction  1523  is,  by  the 
joint  operation  of  a  proviso  in  section  1524 
and  of  sections  1526  and  15S0,  modified  by 
four  exceptions,  viz.:  Sale  for  mechanical 
purposes,  to  an  extent  limited  by  the  wants 
of  the  particular  locality  of  the  seller;  sale 
for  medicinal  purposes,  to  the  same  extent; 
sale  for  culinary  purposes,  to  the  same  ex- 
tent: and  sale  for  sacramental  purposes,  to 
the  same  extent.  The  supreme  court  of  the 
state  held  (and  we  agree  with  it)  that  these 
exceptions  do  not  include  sales  outside  of  the 
state.  The  effect  of  the  statute,  then,  is 
simply  and  clearly  to  prohibit  all  manufacture 
of  intoxicating  liquors  except  for  one  or  more 
of  the  four  purposes  specified.  "Eor  the 
purpose,"  says  the  statute.  The  excepted 
purpose  is  all  that  saves  it  from  being  ab 
initio  and,  through  each  and  every  step  of  its 
progress,  unlawful.  It  is  a  mistake  to  say,« 
as  to  this  case,  that,  the  act  ot*transporting? 
the  alcohol  from  the  state  in  the  course  of 
lawful  commerce  with  other  states  not  being 
a  crime,  to  perform  that  act  was  not  a  crim- 
inal intent,  no  matter  when  formed,  whether 
before  or  after  the  alcohol  was  manufactured. 
It  is  not  the  criminality  of  the  intent  to  ex- 
port that  is  here  the  question,  but  it  is  the 
innocence  or  criminality,  under  the  statute, 
of  the  manufacturer,  in  the  absence  of  all 
four  of  the  specific  exceptions  to  the  prohi- 
bition, the  actual  and  controlling  and  bona 
fide  presence  of  at  least  one  of  which  was  in- 
dispensable to  the  legality  of  the  manufact- 
ure. AVe  think  the  construction  contended 
for  by  plaintiff  in  error  would  extend  the 
words  of  the  grant  to  congress,  in  the  con- 
stitution, beyond  their  obvious  import,  and 
is  inconsistent  with  its  objects  and  scope. 
The  language  of  the  grant  is, "  Congress  shall 
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have  power  to  regulate  commerce  witb  for- 
eign nations  and  among  the  several  states," 
etc.  Ttiese  words  are  used  witliout  any  veiled 
or  obscure  signification.  "As  men  wtiose 
intentions  require  no  concealment  generally 
employ  the  words  which  most  directly  and 
aptly  express  the  ideas  they  intend  to  convey, 
the  enlightened  patriots  who  framed  our  con- 
stitution, and  the  people  who  adopted  it, 
must  be  understood  to  liave  employed  words 
in  their  natural  sense,  and  to  have  intended 
what  they  have  said."  Gibbons  v.  Ogden, 
supra,  iio  distinction  is  more  popular  to 
the  common  mind,  or  more  clearly  expressed 
in  economic  and  political  literature,  than  that 
between  manufactures  and  commerce.  Man- 
ufacture is  transformation — ^the  fashioning 
of  raw  materials  into  a  change  of  form  for 
use.  Tlie  functions  of  commerce  are  difCer- 
ent.  The  buying  and  selling  and  the  trans- 
portation incidental  thereto  constitute  com- 
merce; and  the  regulation  of  commerce  in 
the  constitutional  sense  embraces  the  regula- 
tion at  least  of  such  transportation.  The 
legal  definition  of  the  term,  as  given  by  this 
court  in  County  uf  Mobile  v.  Kimball,  102  U. 
S.  691,  702,  is  as  follows:  "Commerce  with 
foreign  nations  and  among  the  states,  strictly 
considered,  consists  in  intercourse  and  traflSc, 
including  in  these  terms  navigation  and  the 
jj  transportation  and  transit  of  persons  and 
?  property  ,*as  well  as  the  purchase,  sale,  and 
exchange  of  commodities."  If  it  be  held 
that  the  term  includes  the  regulation  of  all 
such  manufactures  as  are  intended  to  be  the 
subject  of  commercial  transactions  in  the 
future,  it  is  impossible  to  deny  that  it  would 
also  include  all  productive  industries  that 
contemplate  the  same  thing.  The  result 
would  be  that  congress  would  be  invested, 
to  the  exclusion  of  the  states,  with  the  power 
to  regulate,  not  only  manufacture,  but  also 
agriculture,  horticulture,  stoclt-raising,  do- 
mestic fisheries,  mining, — in  short,  every 
branch  of  human  industry.  For  is  there 
one  of  them  that  does  not  contemplate,  more 
or  less  clearly,  an  interstate  or  foreign  mar- 
ket? Does  not  the  wheat-grower  of  the 
northwest,  and  the  cotton-planter  of  the 
south,  plant,  cultivate,  and  liarvest  his  crop 
witb  an  eye  on  the  prices  at  Liverpool,  New 
York,  and  Chicago?  The  power  being  vest- 
ed in  congress  and  denied  to  the  states,  it 
would  follow  as  an  inevitable  result  that  the 
duty  would  devolve  on  congress  to  regulate 
all  of  these  delicate,  multiform,  and  vital 
interests, — interests  which  in  their  nature 
are,  and  must  be,  local  in  all  the  details  of 
their  successful  management. 

It  is  not  necessary  to  enlarge  on,  but  only 
to  suggest,  the  impracticability  of  such  a 
scheme,  when  we  regard  the  multitudinous 
affairs  involved,  and  the  almost  infinite  va- 
riety of  their  minute  details.  It  was  said  by 
Chief  Justice  Marshall  that  it  is  a  matter 
of  public  history  that  the  object  of  vesting  in 
congress  the  power  to  regulate  commerce 
with  foreign  nations  and  among  the  several 
states  was  to  insure  uniformity  of  regulation 


against  conflicting  and  discriminating  state 
legislation.  See,  also,  County  of  Mobile  v. 
Kimball,  supra,  697.  This  being  true,  how 
can  it  further  that  object  so  to  interpret  the 
constitutional  provision  as  to  place  upon  con- 
gress the  obligation  to  exercise  the  supervi- 
sory powers  just  indicated?  The  demands 
of  such  a  supervision  would  require,  not  uni- 
form legislation  generally  applicable  through- 
out the  United  States,  but  a  swarm  of  stat- 
utes only  locally  applicable,  and  utterly  in- 
consistent. Any  movement  towards  the 
establishment  of  rules  of  production  in  tlus!< 
vast  country,  with  its  many 'different  cli-? 
mates  and  opportunities,  could  only  be  at  the 
sacrifice  of  the  peculiar  advantages  of  a  large 
part  of  the  localities  in  it,  if  not  of  every  one 
of  them.  On  tlie  other  hand,  any  movement 
towards  the  local,  detailed,  and  incongruous 
legislation  required  by  such  an  interpretation 
would  be  about  the  widest  possible  departure 
from  the  declared  object  of  the  clause  in  ques- 
tion. Nor  this  alone.  Even  in  the  exercise 
of  the  power  cuntenied  for,  congress  would 
be  confined  to  the  regulation,  not  of  certain 
branches  of  industry,  however  numerous, 
but  to  those  instances  in  each  and  every 
branch  where  the  producer  contemplated  an 
interstate  market.  These  instances  would 
be  almost  infinite,  as  we  have  seen;  but  still 
there  would  always  remain  the  possibility, 
and  often  it  would  be  the  case,  that  the  pro- 
ducer contemplated  a  domestic  market.  In 
that  case  the  supervisory  power  must  l>e  exe« 
cuted  by  the  state,  and  the  interminable 
trouble  would  be  presented  that  whether  the 
one  power  or  the  other  should  exercise  the 
authority  in  question  would  be  determined, 
not  by  any  general  or  intelligible  rule,  but  by 
the  secret  and  changeable  intention  of  the 
producer  in  each  and  every  act  of  production. 
A  situation  more  paralyzing  to  the  state  gov- 
ernments, and  more  provocative  of  confiicts 
between  the  general  grovernment  and  the 
states,  and  less  likely  to  have  been  what  the 
framers  of  the  constitution  intended,  it 
would  be  difficult  to  imagine. 

We  find  no  provisions  in  any  of  the  sections 
of  the  statute  under  consideration,  the  object 
and  purpose  of  which  are  to  exert  the  juris- 
diction of  the  state  over  persons  or  property 
or  transactions  within  the  limits  of  other 
states;  or  to  act  upon  intoxicating  liquors  as 
exports,  or  while  they  are  in  process  of  ex- 
portation or  importation.  Its  avowed  object 
is  to  prevent,  not  the  carrying  of  intoxicat- 
ing liquors  out  of  the  state,  but  to  prevent 
their  manufacture,  except  for  specified  pur^ 
poses,  within  the  state.  It  is  true  that,  not- 
withstanding its  purposes  and  ends  are  re- 
stricted to  the  jurisdictional  limits  of  the  state 
of  Iowa,  and  apply  to  transactions  wholly  in- 
ternal and  between  its  own  citizens,  its  effects 
may  reach  beyond  the  state,  by  lessening  the 
amount  of  intoxicating  liquors  exported .  But 
it  does  not  follow  that,  because  the  productrg 
of  a  domestic*  manufacture  may  ultimately* 
become  the  subjecte  of  interstete  commerce, 
at  the  pleasure  of  the  manufacturer,  the  iej^ 
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Islation  of  the  state  respecting  such  manu- 
facture is  an  attempted  exercise  of  tlie  power 
to  regulate  commerce  exclasively  conferred 
npon  congress.  Can  it  be  said  that  a  refusal 
of  a  state  to  allow  articles  to  be  manufactured 
within  her  borders  (for  export)  any  more  di- 
rectly or  materially  effects  her  external  com- 
merce than  does  her  action  in  forbidding  the 
retail  within  her  borders  of  the  same  articles 
after  they  have  left  the  hands  of  the  import- 
ers? That  the  latter  could  be  done  was  de- 
cided years  ago,  and  we  think  there  is  no 
practical  difference  in  principle  between  the 
two  cases.  "As  has  been  often  said,  legisla- 
tion [by  a  state]  may  in  a  great  variety  of 
ways  affect  commerce  and  persons  engaged 
in  it,  without  constituting  a  regulation  of  it 
within  the  meaning  of  the  constitution,"  un- 
less, under  the  guise  of  police  regulations,  it 
imposes  a  direct  burden  upon  interstate  com- 
merce, or  directly  interferes  with  its  freedom. 
Hall  V.  De  Cuir,  95  U.  S.  485.  487,  Chief  Jus- 
tice Waite  deli  vering  the  opinion  of  the  court 
in  that  case,  citing  Sherlock  v.  Ailing,  93 
XT.  S.  103;  State  Tax  on  Railway  Gross  Re- 
ceipts. 15  Wall,  284;  Munn  v.  Illinois,  94  U. 
8. 113;  Railroad  Co.  v.  Iowa,  Id.  155;  Will- 
aon  T.  Marsh  Co.,  2  Pet.  245;  Pound  v.  Turck, 
95  U.  S.  459;  Oilman  v.  Philadelphia,  3  WaU. 
718;  Gibbons  v.  Ogden.  supra;  and  Cooley 
▼.  Board,  etc.,  12  How.  299.  We  have  seen 
that  whether  a  state,  in  the  exercise  of  its 
indisputed  power  of  local  administration, 
can  enact  a  statute  prohibiting  within  its 
limits  the  manufacture  of  intoxicating  liq- 
uors, except  for  certain  purposes,  is  not  any 
longer  an  open  question  before  this  court. 
Is  tliat  right  to  be  overthrown  by  the  fact 
that  the  manufacturer  intends  to  export 
the  liquors  when  made?  Does  the  statute, 
in  omitting  to  except  from  its  operation  the 
manufacture  of  intoxicating  liquors  within 
the  limits  of  the  state  for  export,  consti- 
tute an  unauthorized  interference  with  the 
power  given  to  congress  to  regulate  com- 
^roerce?  These  questions  are  well  answered 
•  in  the  language  of  thc'court  in  the  License 
Tax  Cases,  5  Wall.  470:  "Over  this  com- 
merce  and  trade  [the  Internal  commerce 
and  domestic  trade  of  the  states]  congress 
has  no  power  of  regulation,  nor  any  direct 
control.  This  power  belongs  exclusively  to 
the  states.  No  i  nterf  erence  by  congress  with 
the  business  of  citizens  transacted  within  a 
state  is  warranted  by  the  constitution,  ex- 
cept such  as  is  strictly  incidental  to  the  exer- 
cise of  powers  clearly  granted  to  the  legisla- 
ture. The  power  to  authorize  a  business 
within  a  state  is  plainly  repugnant  to  the  ex- 
clusive power  of  the  state  over  the  same  sub- 
ject." The  manufacture  of  intoxicating  liq- 
uors in  a  state  is  none  the  less  business  with- 
in that  state  because  the  manufacturer  in- 
tends, at  his  convenience,  to  export  such 
liquors  to  foreign  countries  or  toother  states. 
This  court  has  already  decided  that  the  fact 
that  an  article  was  manufactured  for  export 
to  another  state  does  not  of  itself  make  it  an 
article  of  interstate  commerce  within  the 


meaning  of  section  8,  art.  I,  of  the  constitu- 
tion, and  that  the  intent  of  the  manufacturer 
does  not  determine  the  time  when  the  article 
or  product  passes  from  the  control  of  the 
state  and  belongs  to  commerce.  We  refer  to 
the  case  of  Coe  v.  Errol,  116  U.  S.  517, 6  Sup. 
Ct.  Rep.  475.  In  that  case  certain  logs  cut 
at  a  place  in  New  Hampshire  had  been  hauled 
to  the  town  of  Errol,  on  the  Androscoggin 
river,  in  that  state,  for  the  purpose  of  trans- 
portation beyond  the  limits  of  that  state  to 
Lewiston,  Me. ;  and  were  held  at  Errol  for  a 
convenient  opportunity  for  such  transporta- 
tion. The  selectmen  of  the  town  assessed  on 
the  logs  state,  connty,  town,  and  school  taxes; 
and  the  question  before  the  court  was  whether 
these  logs  were  liable  to  be  taxed  like  other 
property  In  the  state  of  New  Hampshire. 
The  court  held  them  to  be  so  liable,  and  said, 
Mr.  Justice  Bbaoley  delivering  the  opinion: 
"Do  the  owner's  state  of  mind  in  relation  to 
the  goods,  that  is,  his  intent  to  export  them, 
and  his  partial  preparation  to  do  so,  exempt 
them  from  taxation?  This  is  the  precise 
question  for  solution.  *  *  *  There  must 
be  a  point  of  time  when  they  cease  to  be  gov. 
erned  exclusively  by  the  domestic  law  and 
begin  to  be  governed  and  protected  by  theia 
national  law  of'commercial  regulation,  and^ 
that  moment  seems  to  us  to  I)e  a  legitimate 
one  for  this  purpose,  in  which  they  com- 
mence their  final  movement  for  transporta- 
tion from  the  state  of  their  origin  to  that  of 
their  destination.  When  the  products  of  the 
farm  or  the  forest  are  collected  and  brought 
in  from  the  surrounding  country  to  a  town 
or  station  serving  as  an  entrepdt  for  that 
particular  region,  whether  on  a  river  or  a 
line  of  railroad,  such  products  are  not  yet 
exports,  nor  or  they  in  process  of  exportation, 
nor  is  exportation  begun  until  they  are  com- 
mitted to  the  common  carrier  for  transporta- 
tion out  of  the  state  to  the  state  of  their  des- 
tination, or  have  started  on  their  ultimate 
passage  to  that  state.  Until  then  it  is  rea- 
sonable to  regard  them  as  not  only  within  the 
state  of  their  origin,  but  as  a  part  of  the  gen- 
eral mass  of  property  of  that  state,  subject  to 
its  jurisdiction,  and  liable  to  taxation  there, 
if  not  taxed  by  reason  of  their  being  intended 
for  exportation,  but  taxed  without  any  dis- 
crimination, in  the  usual  way  and  manner  in 
which  such  property  is  taxed  in  the  state. 
*  ♦  *  The  point  of  time  when  state  jur- 
isdiction over  the  commodities  of  commerce 
begins  and  ends  is  not  an  easy  matter  to  des- 
ignate or  define,  and  yet  it  is  highly  impor- 
tant, both  to  the  shipper  and  to  the  state, 
that  it  should  be  clearly  defined,  so  as  to 
avoid  all  ambiguity  or  question.  •  ♦  • 
But  no  definite  rule  has  been  adopted  with 
regard  to  the  point  of  time  at  which  the  tax> 
ing  power  of  the  state  ceases  as  to  goods 
exported  to  u  foreign  country  or  to  another 
state.  What  we  have  alreadysaid,  however, 
in  relation  to  the  products  of  a  state  Intended 
for  exportation  to  another  state,  will  indi- 
cate the  view  which  seems  to  us  the  sound 
one  on  that  subject,  namely,  that  such  goods 
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do  not  cease  to  be  part  of  the  general  mass  of 
property  in  the  state,  subject,  as  such,  to  its 
jurisdiction,  and  to  taxation  in  the  usual 
way,  until  they  have  been  shipped  or  entered 
with  a  common  carrier  for  transportation  to 
another  state,  or  have  been  started  upon  such 
transportation  in  a  continuous  route  or  jour- 
ney. *  *  *  It  is  true,  it  was  said  in  the 
case  of  The  Daniel  Ball,  10  Wall.  557,  565: 
•  Whenever  a  commodity  has  begun  to  move 
as  an  article  of  trade  from  one  state  to  another, 
g  commerce  in  that  commodity  between  the 
•  states  has  commenced.'  *But  this  movement 
does  not  begin  until  the  articles  have  been 
shipped  or  stai-ted  for  transportation  from 
the  one  state  to  the  other. "  The  application 
of  the  principles  above  announced  to  the  case 
under  consideration  leads  to  a  conclusion 
against  the  contention  of  the  plaintiff  in 
error.  The  police  power  of  a  state  is  as 
broad  and  plenary  as  its  taxing  power,  and 
property  within  the  state  is  subject  to  the 
operations  of  the  former  so  long  as  it  is 
within  the  regulating  restrictions  of  the  lat- 
ter. Tbe  judgment  of  the  supreme  court  of 
Iowa  is  alfirmed. 


(12S  U.  8.  40) 

United  States  ex  rd.  Dunlap  v,  Bi.aok, 
Commissioner  of  Pensions.    (No.  991.  V 
Sam£  ex  rel.  Rose  «.  Same.    (No.  992.) 
Sahb   ex  rel.  Miller  v.  Saub.     (No. 
993.  t 

(October  88, 1888.) 

1.  MASDurca— To  Public  Offickb— Pbhsioss— 

COMMISSIONBB— INOKE^SSD  RaTS. 

Where,  on  application  for  an  increased  pen- 
•lon,  tbe  commissioner  of  pensions  rerates  the 
applicant,  mandamus  will  not  lie  to  tbe  commis- 
sioner to  assign  him  to  a  different  class;  the 
decision  of  the  commissioner  reratin^  the  ap- 
plicant is  an  exercise  of  offloial  discretion. 
%  Saub. 

Where  the  petition  f  or  man^mus  avers  that, 
on  appeal  to  the  secretary  of  the  interior,  the 
claim  was  adjudicated,  and  bis  right  to  the  in- 
crease established,  but  that  the  commissioner  re- 
fuses to  carry  out  the  order  of  the  secretary,  a 
•prima  fa/Ae  case  is  made  for  at  least  a  rule  to 
show  cause  why  irumdamua  should  not  issue. 

Errors  to  tbe  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

/.  G.  Bigdouo,  for  plaintiffs  in  error.  Asst. 
Atty.  Gen.  Mawrey,  for  defendant  in  error. 

Bradlet,  J.  *  These  cases  were  argued 
together,  but  it  will  be  convenient  to  con- 
sider them  separately,  in  the  order  in  which 
they  stand  on  the  docket. 

No.  991  was  an  application  by  Oscar  Dun- 
lap,  tbe  relator,  to  the  supreme  court  of  the 
District  of  Columbia,  for  a  writ  of  man- 
damtis  to  be  directed  to  the  respondent. 
Black,  as  commissioner  of  pensions,  com- 
manding him  to  reissue  to  the  relator  his 
pension  certificate  for  $25  per  month  from 
June  6,  1866;  $31.25  per  month  from  June 
4, 1872;  $50  per  month  from  June  4, 1874; 
and  $72  per  month  from  June  17, 1878, — 
first  deducting  all  sums  paid  relator  under 
previous  pensions.  By  the  act  of  March  3, 
1873,  (Rev.  St.  §  4698.)  it  was  provided  that 


a  pension  of  $31.25  per  month  should  be  al- 
lowed to  all  persons  who,  while  in  the  mili- 
tary or  naval  service,  had  lost  their  sight,  or^ 
both  hands  or  both  feet.'or  had  been  perma-* 
nently  and  totally  disabled,  so  as  to  require 
the  regular  aid  and  attendance  of  another 
person ;  and  a  pension  of  $24  per  month  to 
those  who  had  lost  one  hand  and  one  foot; 
and  $18  per  month  to  those  who  had  lost 
either  one  hand  or  one  foot;  and  other  less 
pensions  for  lesser  injuries, — any  increase  of 
pension  to  commence  from  the  date  of  the 
examining  surgeon's  certificate.  By  the  act 
of  June  18,  1874,  (Supp.  Rev.  St.  39.)  it  was 
provided  that,  in  cases  of  blindness  or  loss  of 
both  hands  or  both  feet,  or  total  helplessness, 
requiring  the  regular  and  personal  aid  of  an- 
other person,  the  pension  should  be  increased 
from  $31.25  to  $50  per  month.  By  the  act 
of  February  28, 1877,  (Supp.  Rev.  St.  282,)  it 
was  provided  that  those  who  had  lost  one  hand 
and  one  foot  should  be  entitled  to  a  pension 
for  each  of  sucli  disabilities  at  tbe  rate  of  ex- 
isting laws, — which  made  the  total  pension 
$36  per  month.  The  relator,  in  April,  1877, 
applied  for  the  benefit  of  this  law,  and  it  was 
granted  to  him.  By  the  act  of  June  16, 1880, 
(Supp.  Rev.  St.  560,)  it  was  enacted  that  all 
those  then  (at  tbe  date  of  the  act)  receiving 
a  pension  of  $50  per  month  under  the  act  of 
June  13,  1874,  should  receive  $72  per  month 
from  June  17, 1878.  After  the  last  act  was 
passed,  the  relator  applied  for  the  increase  al- 
lowed by  it.  The  commissioner  of  pensions, 
being  of  opinion  that  be  did  not  come  withia 
its  terms,  rejected  the  application,  but  grant- 
ed him  a  certificate  for  a  pension  of  $50  per 
month  under  the  act  of  1874,  to  be  received 
from  May  25,  1881,  the  date  of  his  medical 
examination.  The  petition  for  mandamus 
sets  out  the  decision  of  the  commissioner  in 
full,  in  which  it  is  conceded  that  the  relator 
has  become  permanently  disabled.  The  fol- 
lowing  is  an  extract  from  the  decision,  to- 
wit: 

"Washington,  D.  C,  October  15,  1887. 
"In  this  case  the  application  of  the  claim- 
ant for  rerating  and  for  increase  will  be  al- 
lowed at  $50  per  month  from  May  25, 1881, 
the  date  of  the  first  medical  examination  un- 
der tbe  claimant's  application  of  June  26, 
1880.  This  rating  is  allowed  under  tbe  act 
of  June  18, 1874;  it  sufficiently  appearing  by-| 
the  evidence  in  this  case  that  the  claimant*! 
has  lost  both  a  band  and  a  foot,  and  at  the 
same  time  has  been  so  additionally  injured  in 
the  head  as,  from  a  period  prior  to  the  rerat- 
ing or  increase  in  this  case,  to  render  him  to- 
tally and  permanently  helpless,  requiring 
from  thence  until  now  the  regular  personal 
aid  and  attendance  of  another  person.  The 
reason  why  the  claimant's  rating  is  not  ad- 
vanced to  $72  per  month  is  that  he  was  not 
on  tbe  16th  of  June,  1880,  [the  date  of  the 
act,]  receiving  pension  at  the  rate  of  $50  per 
month,  nor  was  he  entitled  to  receive  a  pen- 
sion of  $50  per  month  at  that  date,  for  tbe 
reason  that,  while  tbe  degree  of  helplessness 
which  has  been  shown  was  that  contemplated 
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by  fhe  law,  the  claimant  himself  (neither  on 
his  own  motion,  nor  under  the  guidance  of 
those  who  are  legally  responsible  for  his  ao- 
tions  in  this  claim)  had  not  made  application 
to  be  rated  in  pursuance  of  the  act  of  June 
18, 1874,  but,  on  the  contrary  thereof,  had 
asked  to  be  rated  and  had  been  rated  at  $36 
per  month,  under  the  act  of  February  28, 
1877." 

The  decision  proceeds  to  discuss  further 
the  reasons  for  the  conclusion  to  which  the 
commissioner  had  come. 

The  relator,  by  his  counsel,  strenuously 
contends  that  tlie  concession  made  by  the 
commissioner  with  regard  to  the  disability  of 
the  relator  shows  that  it  was  his  clear  duty 
to  iiave  granted  a  certificate  for  the  larger 
pension  of  $72  per  month.  The  following 
passage  in  the  petition  for  mandamus  shows 
the  position  taken  by  the  relator:  "  And  your 
relator  further  says  that  the  respondent  has 
thus  expressly  found  the  facts  in  your  rela- 
tor's case  to  be  (1)  that  while  your  relator  was 
in  the  military  service  •  •  •  he  sus- 
tained such  wounds  and  injuries  as  resulted 
in  the  loss  of  his  right  hand  and  right  foot, 
and  at  the  same  time  sustaining  injury  to  the 
head;  (2)  that  your  relator  was  thereby  ren- 
dered '  totally  and  permanently  helpless,  re- 
quiring from  thence  till  now  the  regular  aid 
and  attendance  of  another  person;'  and  (8) 
that  your  relator  applied  to  the  commissioner 
of  pensions  on  June  26. 1880,  for  pension  on 
account  thereof.  And  your  relator  says  that 
upon  this  finding  of  the  facts  whether  be  is 
^entitled  to  a  rerating  and  an  increase  of  pen- 
*  sion  from  date  of'discharge.  so  as  to  give 
nnto  him  a  pension  commensurate  with  his 
disabilities  so  found  to  exist  by  the  respond- 
ent, is  a  question  of  la  w ;  and  that  it  does  not 
lie  in  the  discretionary  power  of  the  respond- 
ent, as  comuissioner  of  pensions,  to  deny  or 
in  anywise  abridge  his  rights  with  respect 
thereto." 

This  extract  shows  the  theory  of  the  peti- 
tioner, and  the  doctrine  which  he  invokes  in 
support  of  his  application.  We  have  been 
more  full  in  stating  the  facts  of  the  case  in 
«rder  that  the  legal  grounds  on  which  that 
Application  is  based  may  clearly  appear.  The 
«ase  does  not  require  an  extended  discussion. 
The  questions  of  law  on  which  it  depends 
have  been  closed  by  repeated  decisions  of  this 
court.  The  amenability  of  an  executive  of- 
ficer to  the  writ  of  mandamus,  to  compel 
him  to  perform  a  duty  required  of  him  by 
law,  was  discussed  by  Chief  Justice  Mab- 
BHALL  in  his  great  opinion  in  the  case  of 
Marbnry  v.  Madison,  1  Cranch,  137;  and  the 
radical  distinction  was  there  pointed  out  be- 
tween acts  performed  by  such  officers  in  the 
exercise  of  their  executive  functions,  which 
the  chief  justice  calls  political  acts,  and  those 
of  a  mere  ministerial  character;  and  the  rule 
was  distinctly  laid  down  that  the  writ  will 
not  be  issued  in  the  former  class  of  cases,  but 
will  be  Lsaaed  in  the  latter.  In  that  case 
President  Adams  had  nominated,  and  the 
-senate  liad  confirmed,  Marbury  as  a  justice 


of  the  peace  of  the  District  of  Columbia;  and 
a  commission  in  due  form  was  signed  by  the 
president  appointing  him  such  justice,  and 
the  seal  of  the  United  States  was  duly  af- 
fixed thereto  by  the  secretary  of  state;  but 
the  commission  had  not  been  handed  to  Mar- 
bury  when  the  oflBces  of  the  government  were 
transferred  to  the  administration  of  Presi* 
dent  Jefferson.  Mr.  Madison,  the  new  seo-  ^ 
retary  of  state,  refused  to  deliver  the  com- 
mission, and  a  mandamus  was  applied  for  to 
this  court  to  compel  him  to  do  so.  The  court 
held  that  the  appointment  had  been  made 
and  completed,  and  that  Marbury  was  enti« 
tied  to  bis  commission,  and  that  the  delivery 
of  it  to  him  was  a  mere  ministerial  act, 
which  involved  no  further  official  discretion 
on  the  part  of  the  secretary,  and  could  be  en- 
forced by  mandamus.  But  the  court  did  not 
issue  the  writ,  because  it  would  have  been  !J 
an  exercise  of  original 'jurisdiction  which  it* 
did  not  possess.  While  this  opinion  will  al- 
ways be  read  by  the  student  with  interest 
and  profit,  it  has  not  been  considered  as  in- 
vested with  absolute  judicial  authority,  ex- 
cept on  the  question  of  the  original  jurisdio- 
tion  of  this  court.  The  decision  on  this  point 
bas  made  it  necessary  for  parties  desiring  to 
compel  an  officer  of  the  government  to  per- 
form an  act  in  which  they  are  interested  tor 
resort  to  the  highest  court  of  the  District  ot 
Columbia  for  redress,  it  has  been  held  in 
numerous  cases,  and  was  held  after  special 
discussion  in  the  cases  of  Kendall  v.  U.  S.,  12 
Pet.  524,  and  U.  S.  v.  Schurz,  102  U.  S.  378. 
that  the  former  circuit  court  of  the  District, 
and  the  present  supreme  court  of  the  Dis- 
trict, respectively,  were  invested  with  plen- 
ary jurisdiction  on  the  subject  On  tills 
point  there  is  no  further  question. 

The  two  leading  cases  which  authoritative- 
ly show  when  the  supreme  court  of  the  Dis- 
trict may,  and  when  it  may  not,  grant  a  man- 
damus against  an  executive  officer,  are  the 
above-cited  case  of  Kendall  v.  U.  S.,  12  Pet. 
524,  and  Decatur  v.  Paulding,  14  Pet.  497. 
The  subsequent  cases  have  followed  the  prin- 
ciples laid  down  in  these,  and  do  little  more 
than  illustrate  and  apply  them.  In  the  for- 
mer case  the  maTidamus  was  granted,  and 
the  decision  was  affirmed  by  this  court.  The 
case  was  shortly  this:  Stockton  &  Stokes,  as 
contractors  for  carrying  the  mails,  had  cer- 
tain claims  against  the  government  for  extra 
services,  which  they  insisted  should  be  cred- 
ited in  their  accounts,  and  a  controversy 
arose  between  them  and  the  post-office  de- 
partment on  the  subject.  Congress  passed 
an  act  for  their  relief,  by  which  the  solicitor 
of  the  treasury  was  authorized  and  directed 
to  settle  and  adjust  their  claims,  and  make 
them  such  allowances  as  upon  a  full  exami- 
nation of  all  the  evidence  might  seem  to  be 
equitable  and  right;  and  the  postmaster  gen- 
eral was  directed  to  credit  them  with  what- 
ever sums  the  solicitor  should  decide  to  ba 
due  them.  The  solicitor,  after  due  investi- 
gation, made  his  report,  and  stated  the  sums 
due  to  Stockton  &  Stokes  on  the  claims  mada 
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by  them;  bnt  the  postmaster  general,  Mr. 
Kendall,  refused  to  give  them  credit  as  dl- 
«  rected  by  the  law.  This  the  court  held  he 
•  oonld  be  compelled  to  do  hymandamru,  be- 
cause it  was  simply  s  ministerial  duty  to  be 
performed,  and  not  an  official  act  requiring 
any  exercise  of  judgment  or  discretion.  This 
court,  through  Mr.  Justice  Thompson,  said: 
"The  act  required  by  the  law  to  be  done  by 
the  postmaster  general  is  simply  to  credit  the 
relators  with  the  full  amount  of  the  award 
of  the  solicitor.  This  is  a  precise,  definite 
act,  purely  ministerial,  and  about  which  the 
postmaster  general  had  no  discretion  whatev- 
er. The  law  upon  its  face  shows  the  exist- 
ence of  accounts  between  the  relators  and  the 
post-offlce  department.  No  money  was  re- 
quired to  l>e  paid,  and  none  could  be  drawn 
from  the  treasury  without  further  legisla- 
tive provision,  if  this  credit  should  over- 
balance the  debit  standing  against  the  re- 
lators. Bat  this  was  a  matter  with  which 
the  postmaster  general  had  no  concern.  He 
was  not  called  upon  to  furnish  the  means  of 
paying  such  balance,  if  any  should  be  found. 
He  was  simply  required  to  give  the  credit. 
This  was  not  aa  official  act  in  any  other 
sense  than  being  a  transaction  in  the  depart- 
ment where  the  books  and  accounts  were 
kept;  and  was  an  official  act  In  the  same 
sense  that  an  entry  in  the  minutes  of  a  court, 
pursuant  to  an  order  of  the  court,  is  an  of- 
ficial act.  There  la  no  room  for  the  exercise 
of  any  discretion,  official  or  otherwise;  all 
that  is  shut  out  by  the  direct  and  positive 
command  of  the  law,  and  the  act  required  to 
be  done  is,  in  every  just  sense,  a  mere  minis- 
terial act." 

In  the  other  case  (Decatur  v.  Paulding)  the 
mandamiu  was  refused  by  the  circuit  court, 
and  that  decision  was  also  affirmed  by  this 
court.  The  case  was  this:  On  the  3d  of 
March,  1837,  congress  passed  an  act  giving 
to  the  widow  of  any  officer  who  had  died  in 
the  naval  service  a  pension  equal  to  half  of 
his  monthly  pay  from  the  time  of  bis  death 
until  her  death  or  marriage.  On  the  same 
day  congress  passed  a  resolution^granting  a 
pension  to  Mrs.  Decatur,  widow  of  Stephen 
Decatur,  for  five  years,  commencing  June 
30,  1834.  and  the  arrearages  of  the  half  pay 
of  a  post  captain  from  Commodore  Decatur's 
death  to  the  30tb  of  June,  1834.  Mrs.  Deca- 
tur applied  for  and  received  her  pension  un- 
der the  general  law,  with  a  reservation  of  her 
rights  under  the  resolution,  claiming  the 
pension  granted  bythut  also.  The  stxsretary 
of'the  navy,  acting  under  the  opinion  of  the 
attorney  general,  decided  tliat  she  could  not 
have  botb.  Thereupon  she  applied  for  a 
mandamus  to  compel  the  secretary  to  com- 
ply with  the  resolution  in  her  favor.  Chief 
Justice  Takey  delivered  the  opinion  of  the 
court,  and  laid  down  the  law  in  terms  that 
have  never  been  departed  from.  We  can 
only  quote  a  single  passage  from  this  opin- 
ion. The  chief  justice  says:  "The  duty  re- 
quired by  the  resolution  was  to  be  performed 
by  him  [the  secretary  of  the  navy]  as  the 


head  of  one  of  the  exeentive  departments  of 
the  government,  in  the  ordinary  discharge  of 
his  official  duties.  In  general,  such  duties, 
whether  imposed  by  act  of  congress  or  by  res- 
olution, are  not  mere  ministerial  duties. 
The  head  of  an  executive  department  of  the 
goveiiiment,  in  the  administration  of  the  va- 
rious and  important  concerns  of  his  office,  is 
continually  required  to  exercise  judgment 
and  discretion.  He  must  exercise  his  j  udg- 
ment  in  expounding  the  laws  and  resolutions 
of  congress,  nnder  which  he  is  from  time  to 
time  required  to  act.  If  he  doubts,  he  has  a 
right  to  call  on  the  attorney  general  to  assist 
him  with  his  counsel;  and  it  would  be  diffi- 
cult to  imagine  why  a  legal  adviser  was  p^ 
vided  by  law  for  the  heads  of  the  depart- 
ments, as  well  as  for  the  president,  unless 
their  duties  were  regarded  as  executive,  in 
which  judgment  and  discretion  were  to  be 
exercised.  If  a  suit  should  come  before  this 
court  which  involved  the  construction  of  any 
of  these  laws,  the  court  certainly  would  not 
be  bound  to  adopt  the  construction  given  by 
the  head  of  a  department;  and,  if  they  sup- 
posed his  decision  to  be  wrong,  they  would» 
of  course,  so  pronounce  their  judgment.  But 
tb^  ja(!^ment  upon  the  oonstractlon  of  a 
law  must  be  given  in  a  case  in  which  they 
have  jurisdiction,  and  in  which  it  is  their 
duty  to  interpret  the  act  of  congress,  in  or- 
der to  ascertain  the  rights  of  the  parties  in 
the  cause  before  them.  The  court  could  not 
entertain  an  appeal  from  the  decision  of  one 
of  the  secretaries,  nor  revise  his  judgment,  in 
any  case  where  the  law  authorized  him  to  ex- 
ercise discretion  or  judgment.  Nor  can  it 
by  mandamus  act  directly  upon  the  officer, 
and  guide  and  control  bis  judgment  or  dis- 
cretion in  the  matters  committed  to  his  care,$ 
in  the  ordinary  discharge  of  bis  official  *da-* 
ties.  The  case  before  us  illustrates  these 
principles,  and  shows  the  difference  between 
executive  and  ministerial  acts."  The  cMef 
justice  then  goes  on  to  show  that  the  decis- 
ion of  the  secretary  of  the  navy  in  that  case 
was  entirely  executive  and  official  in  its  char- 
acter, and  that  in  this  respect  the  case  dif- 
fered entirely  from  that  of  Kendall  v.  U.  S. 
The  principle  of  law  deducible  from  these 
two  cases  is  not  difficult  to  enounce.  The 
court  will  not  interfere  by  mandamus  with 
the  executive  officers  of  the  government  in 
the  exercise  of  their  ordinary  official  duties, 
even  where  thoseduties  require  an  interpreta- 
tion of  the  law,  the  court  having  no  appellato 
power  for  that  purpose;  but  when  they  refuse 
to  act  in  a  case  at  all,  or  when,  by  special 
statute  or  otherwise,  a  mere  ministerial  duty 
is  imposed  upon  them, — that  is,  a  service 
which  they  are  bound  to  perform  without 
further  question, — then.  If  they  refuse,  a 
mandamus  may  be  issued  to  compel  them. 
Judged  by  tbia  rule,  the  present  case  presents 
no  difficulty.  The  commissioner  of  pensions 
did  not  refuse  to  act  or  decide.  He  did  act 
and  decide.  He  adopted  an  interpretation  of 
the  law  adverse  to  the  relator,  and  his  decis- 
ion was  confirmed  by  the  secretary  of  the  in 
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tenor,  as  evidenced  bj  his  slgnatnre  of  Che 
certificate.  Whether,  if  the  law  were  prop- 
erly before  us  for  consideration,  we  should 
be  of  the  same  opinion,  or  of  a  different  opin- 
ion, is  of  no  consequence  In  the  decision  of 
this  case.  We  have  no  appellate  power  over 
the  commissioner,  and  no  right  to  review  his 
decision.  That  decision,  and  his  action  taicen 
thereon,  were  made  and  done  in  the  exercise 
of  his  official  functions.  They  were  by  no 
means  merely  ministerial  acts. 

The  decisions  of  this  court,  which  have 
been  rendered  since  the  cases  referred  to, 
corroborate  and  confirm  all  that  has  been 
said.  The  following  are  the  most  important, 
to-wit:  Brashear  v.  Mason,  6  How.  92;  U. 
S.  V.  Qnthrie,  17  How.  284;  Commissioner 
▼.  Whiteley,  4  Wall.  522;  Geor^  v.  Stanton, 
6  Wall.  50;  Gaines  v.  Thompson,  7  Wall. 
847;  U.  8.  v.  Schurz,  102  U.  8.  878;  Butter- 

§  worth  V.  Hoe,  112  U.  S.  50,  5  Sup,  Ct.  Eep. 

*  25.  *In  the  two  last  cases  cited,  the  man- 
damus was  granted;  and  they  were  cases  in 
which  it  was  held  that  a  mere  ministerial 
duty  was  to  be  performed  by  the  officer.  In 
U.  S.  V.  Schurz  the  question  related  to  a  pat- 
ent for  land  claimed  by  a  pre-emptor.  All 
the  proceedings  had  been  gone  through,  the 
right  of  the  applicant  had  been  affirmed,  the 
patent  had  been  made  out  in  the  land-office, 
signed  by  the  president,  sealed  with  the  land- 
office  seal,  countersigned  by  the  recorder  of 
the  land-office,  recorded  in  the  proper  book, 
and  transmitted  to  the  local  land-officers  for 
delivery;  but  delivery  was  refused  because 
instructions  had  been  received  from  the  com- 
missioner to  return  the  patent.  The  plea 
was  that  it  had  been  discovered  that  the 
lands  belonged  to  a  town-eite.  The  court 
held  that  this  was  an  insufficient  plea;  that 
the  title  had  passed  to  the  applicant,  and  he 
was  entitled  to  his  patent,  subject  to  any 
equity  which  other  parties  might  have  to  the 
land,  or  to  a  proceeding  for  setting  the  pat- 
ent aside;  and  that  the  duty  of  the  commis- 
sioner or  secretary  of  the  interior  had  become 
a  mere  ministerial  duty  to  deliver  the  instru- 
ment, as  was  held  in  Marbury  v.  Madison,  in 
relation  to  the  coramission  of  Marbury  as 
justice  of  the  peace.  Of  course,  this  case  is 
entirely  difiterent  from  the  case  now  under 
consideration. 

The  case  of  Butterworth  v.  Hoe  was  very 
similar  in  principle  to  that  of  U.  S.  v.  Scl)urz. 
The  commissioner  of  patents  had  decided  In 
favor  of  the  right  of  one  GiU,  an  applicant 
for  a  patent,  in  a  case  of  interference,  and  ad- 
judged that  a  patent  should  issue  to  his  as- 
signs accordingly.  An  appeal  was  taken  to 
the  secretary  of  the  interior,  who  reversed  the 
decision  of  the  commissioner.  The  latter 
thereupon,  and  for  that  reason,  refused  to  is- 
sue a  patent.  It  was  a  question  whether  an 
appeal  lay  to  the  secretary  of  the  interior, 
and  this  court  held  that  it  did  not,  and  that 
be  had  no  jurisdiction  in  the  matter.  The 
court,  therefore,  held  that  the  patent  ought 
to  be  issued  in  accordance  with  the  decision 
of  the  commissioner,  and  that  the  mere  issue 


of  the  patent  was  a  ministerial  matter  for 
which  a  mandamiu  would  lie.  This  case, 
like  that  of  U.  S.  v.  Schurz,  is  unlike  theg 
present.  *A11  deliberation  had  ceased;  the* 
right  of  Gill,  the  applicant,  was  adjudged; 
there  was  nothing  to  be  done  but  to  deliver 
to  the  party  the  documentary  evidence  of  his 
title.  That  was  a  mere  ministerial  matter. 
We  think  that  the  mandamus  was  properly 
refused,  and  the  judgment  of  the  supreme 
court  of  the  district  is  affirmed. 

No.  992  is  similar  in  all  essential  respects 
to  the  preceding,  and  the  decision  must  be 
the  same.    Judgment  affirmed. 

No.  993  differs  materially  from  Nos.  991 
and  992.  Charles  B.  Miller,  the  relator,  hav- 
ing made  an  unsuccessful  application  to  the 
commissioner  of  pensions  for  an  increase 
of  his  pension,  finally  appealed  to  the  secre- 
tary of  the  interior,  and  in  his  petition  for 
mandamus  says  as  follows,  to-wit:  "That 
the  secretary,  upon  a  personal,  careful  in* 
spection  of  the  record,  and  all  the  evidence 
filed  therein  in  his  case,  and  on  due  consid> 
oration  thereof,  made  and  rendered  the  fol- 
lowing officiid  decision:  'Dkpabtuent  or 
THK INTBSIOB,  WASHINGTON,  D.  C,  Febru- 
ary 12, 1885.  The  Commissioner  of  Pension* 
— Sib:  Herewith  are  retnmed  the  papers  in 
the  pension  claim  (certificate  No.  55,356)  of 
Charles  B.  Miller.  It  appears  from  the  pa* 
pers  that  Mr.  Miller's  claim  was  before  this 
department  on  the  6th  inst.,  and  it  was  held 
that  the  pensioner  is  greatly  disabled,  and  it 
is  evident  from  the  papers  In  his  case  that  he]J 
is  utterly  unable  to  do  any  manual  labor.'and* 
he  is  therefore  entitled  to  980  per  month  un- 
der the  act  of  March  3, 1888.  which  has  been 
allowed  him  by  your  office.  Since  the  de- 
partmental decision  above  referred  to,  the 
papers  in  the  claim  have  been  carefully  re- 
considered by  the  department,  and  a  personal 
examination  of  the  pensioner  made;  and  it 
satisfactorily  appears  that  he  is  unable  to  put 
on  his  shoe  and  stocking  on  the  foot  of  bis 
injured  leg,  for  the  reason  that  the  nearest 
point  that  can  be  reached  by  hand  from  foot 
is  23  inches,  and  for  the  further  reason  that 
from  "necrosis  of  the  lower  vertebne  of 
spine,  producing  anchylosis  of  the  spinal 
column  and  destruction  of  some  of  the  spinal 
nerves,"  he  is  unable  to  bend  his  back. 
After  a  careful  review  of  all  the  facts  in  this 
case,  the  department  is  constrained  to  think 
that  the  pensioner  comes  under  the  meaning 
of  the  laws  granting  pensions  to  those  per- 
sons who  require  aid  and  attendance.  The 
decision  of  the  6th  inst.  is  therefore  overruled. 
Very  respectfully,  H.  M.  Tklleh,  Secretary.' 
And  your  orator  avers  that  the  said  official 
decision  of  the  secretary  of  the  interior,  so 
made  as  aforesaid,  was  a  final  adjudication 
of  his  claim  in  his  favor,  and  conclusively  es* 
tablishes  his  right  under  the  laws  to  be  re- 
rated  at  $25  per  month  from  June  6, 1866; 
$31.25  per  month  from  June  4, 1872;  $50  per 
month  from  June  4,  1874;  and  $72  per 
month  from  June  17, 1878, — and  to  be  paid 
the  difference  monthly  between  these  sums 
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and  what  has  been  allowed  him;  and  all  that 
remained  for  the  commissioner  of  pensions 
to  do  in  the  premises  was  the  simple  minis- 
terial duty  of  accordingly  carrying  the  said 
final  official  decision  of  the  secretary  into  ex- 
ecution. "  The  petition  goes  on  to  state  that 
the  former  commissioner  of  pensions  refused 
to  carry  out  the  secretary's  decision  to  its 
full  extent,  and  that  the  present  commission- 
er, the  respondent,  still  refuses.  If,  as  the 
petition  suggests,  the  commissioner  of  pen- 
sions refuses  to  carry  out  the  decision  of  his 
•uperior  officer,  there  would  seem  to  be  prima 
faoia  groundfor  at  least  calling  upon  him  to 
Sahow  cause  why  a  mandamus  should  not  is- 
^Bue.  'This  was  all  that  the  petitioner  asked, 
and  this  the  court  refused.  As  a  general 
rule,  when  a  superior  tribunal  has  rendered 
a  decision  binding  on  an  inferior,  it  becomes 
the  ministerial  duty  of  the  latter  to  obey  it 
and  carry  it  out  So  tar  as  respects  the  mat- 
ter decided,  there  is  no  discretion  or  exer- 
cise of  judgment  left.  This  is  the  constant 
course  in  courts  of  Justice.  The  appellate 
court  will  not  hesitate  to  issue  a  mandamxu 
to  compel  obedience  to  its  decisions.  The 
appellate  tribunal  in  the  present  case  is  the 
secretary  of  the  interior,  who  has  no  power 
to  enforce  his  decisions  by  mandamits,  or  any 
process  of  like  nature;  and  therefore  a  resort 
to  a  judicial  tribunal  would  seem  to  be  neces- 
sary, in  order  to  afford  a  remedy  to  the  party 
injured  by  the  refusal  of  the  commissioner  to 
carry  out  his  decision.  But  it  is  suggested 
that  removal  of  the  contumacious  suboidinate 
from  office,  or  a  civil  suit  brought  against 
him  for  damages,  would  be  effectual  reme- 
dies. We  do  not  concur  in  this  view.  A 
suit  for  damages,  if  it  could  be  maintained, 
would  l)e  an  uncertain,  tedious,  and  ineffect- 
ive remedy,  attended  with  many  contingen- 
cies, and  burdened  with  onerous  expenses. 
Bemoval  from  office  would  be  still  more  un- 
satisfactory. It  would  depend  on  the  arbi- 
trary discretion  of  the  president,  or  other  ap- 
pointing power,  and  is  not  such  a  remedy  as 
a  citizen  of  the  United  States  is  entitled  to 
demand.  We  think  that  the  case  suggested 
by  the  petition  is  one  in  which  It  would  be 
proper  for  the  court  to  interfere  by  man- 
damus. Whether  it  will  turn  out  to  be  such, 
when  all  the  circumstances  are  known,  can 
be  ascertained  by  a  rule  to  show  cause;  and 
such  a  rule,  we  think,  ought  to  have  been 
granted.  The  judgment  of  the  court  below 
is  therefore  reversed,  and  the  cause  remanded, 
with  instructions  to  grant  a  rule  to  show 
cause  as  applied  for  by  the  petitioner. 

Judgments  will  be  entered  separately  in 
the  several  cases. 


(128  V.  8.  tl) 

K&.IIB  O.  KOBTHBRN  CkMT.  BT.  Ga 

(October  22, 1S88.) 

MaSTIB  JLITD  BEBTAjn^— DKFBOTIYa  Affuasobs— 
Contiubhtobt  Nbouobncb. 

PlaintUL  a  brakeman  on  defendant's  freight 
tialn,  while  makine  a  trip  on  a  very  cold,  stormy 
night,  discovered  that  a  step  was  missing  from 


one  of  the  oars  between  his  post  and  the  caboose, 
and  at  once  notified  the  conductor,  who  prom- 
ised to  drop  the  car  at  a  certain  point  if  he  found 
it  did  not  contain  perishable  freight.  Before 
reaching  that  point  the  train  stopped  at  a  sta- 
tion, ana  plaintifr  went  back  to  the  caboose,  as 
was  the  custom,  to  eat  breakfast  and  warm  tum- 
seLf.  The  train  suddenly  started,  and  plaintiff 
hastily  ran  out  over  the  cars,  to  resume  his  post, 
as  was  his  duty.  When  he  reached  the  d«aect- 
ive  car  he  forgot  about  the  missing  step,  and,  in 
attempting  to  let  himself  down,  fell,  and  was  in- 
jured. Held,  that  the  question  of  contributory 
negligence  should  have  been  submitted  to  the 
jury,  and  the  court  erred  in  granting  a  nonsuit 
on  that  ground. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylva- 
nia. 9 

'This  is  an  action  to  recover  damages  for* 
personal  injuries  sustained  by  the  plaintiff 
while  in  the  discharge  of  his  duties  as  an  em- 
ploye of  the  Northern  Central  Railway  Com- 
pany. It  is  based  upon  the  alleged  negli- 
gence of  the  company  in  not  providing  suit- 
able and  safe  appliances  for  the  cars  on  which 
the  plaintiff  was  assigned  for  duty.  At  the 
conclusion  of  the  evidence  introduced  in  his 
behalf  the  court  directed  a  verdict  for  the 
company.  It  was  in  evidence  that  at  mid- 
night, in  the  month  of  February,  a  train  of 
freight  cars,  belonging  to  or  being  operated 
by  the  defendant,  left  Marysville,  on  its  line 
of  road,  for  the  city  of  Baltimore.  The  rear 
car  was  the  caboose;  the  third  car  from  the 
caboose  was  an  ordinary  "house  car;"  the 
fourth  one  was  laden  with  lumber.  The  car 
upon  which  the  plaintiff  was  required  to 
take  position  while  the  train  was  in  motion 
was  about  the  eighth  or  tenth  one  from  the 
caboose.  His  principal  duty  was  to  "brake" 
the  train  from  that  car  back  to  the  caboose. 
When  the  train,  moving  southward,  w:is  go- 
ing into  York  Haven.  20  miles  from  Marys- 
ville, the  plaintiff,  while  passing  over  it  for 
the  purpose  of  putting  down  the  brakes,  dis- 
covered that  the  third  car  from  the  calxxise 
had  one  step  off  at  the  end  nearest  the  en- 
gine, and  immediately  called  the  attention  of 
the  conductor  to  the  fact.  The  conductor 
promised  to  drop  that  car  at  the  coal-yard  or 
junction  beyond  them  in  the  direction  of 
Baltimore,  if,  upon  looking  at  his  manifests, 
be  found  that  it  did  not  contain  perishable 
freight.  When  the  train  stopped,  at>out  4 
or  5  o'clock  in  the  morning,  at  Coldfelters. 
some  miles  north  of  the  coal-yard  or  junction, 
the  plaintiff  went  to  the  caboose,  to  eat  his 
bref^fast  and  warm  himself.  It  was  snow- 
ing, freezing,  and  sleeting.  One  of  tlie  wit- 
nesses testiUed  that  "it  was  a  fearful  cold 
night,  raining  and  sleeting;  the  train  was 
covered  with  ice  and  snow;  *  *  *  it 
was  most  bitter  cold ;  the  rain  was  freezing  as 
it  fell;  a  regular  winter's  storm."  While 
the  plaintiff  was  in  the  caboose,  eating  his 
breakfast,  the  train  moved  off.  He  imme- 
diately started  for  his  post,  leaving  behind 
his  coat  and  gloves.  Upon  reaching  the 
south  end  of  the  third  car  from  the  caboose 
he  attempted  to  let  himself  down  from  it,  inS 
order 'to  reach  the  next  car  ahead  of  him,* 
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which  was  the  lumber  ear,  and  pass  over  the 
latter  to  the  one  on  which  he  usually  stood 
wl)ile  the  train  was  in  motion.  At  the  mo- 
ment he  let  himself  down  from  the  top  of  the 
house  car  he  forgot  that  one  of  its  steps  was 
missing;  and,  before  realizing  the  danger  of 
bis  position,  and  without  being  able  then  to 
lift  himself  back  to  the  top  of  the  car,  he  fell 
below  upon  the  railroad  track  and  between 
the  wheels  of  the  moving  train,  causing  him 
to  lose  both  legs.  The  plaintiff  testified  that 
if,  at  the  moment  of  letting  himself  down 
from  the  top  of  the  car,  he  had  recalled  the 
fact  that  one  of  its  steps  was  gone,  he  might 
have  pulled  himself  back  with  his  hands,  or 
have  "slid  down"  on  the  brake  rod;  for  he 
had  before  climbed  up  and  down  by  holding 
that  rod  with  one  hand  and  putting  his  foot 
against  it  and  pulling  himself  up  until  he 
touched  the  running  board.  He  testified  that 
he  could  not  remember  how  his  mind  was  oc- 
cupied at  the  time;  "only  going  to  my  post, 
my  mind  was  on  that;  going  where  I  had  the 
right  to  be."  Again:  "When  the  accident 
happened,  I  was  going  to  my  place  on  the 
train.  I  had  no  other  duty  on  the  top  of  the 
cars  as  the  train  was  moving  off.  unless  the 
engineer  calls  for  a  signal,  and  generally  he 
does  do  that  when  the  train  is  moving  off. 
There  is  occasion  for  it  in  all  places  where 
the  train  starts  or  stops,  only  in  cities,  where 
we  aren't  allowed  to  blow  them.  We  are  re- 
quired to  notice  the  train  when  it  is  running 
to  see  that  it  is  all  going;  the  train  might 
start  and  go  one  hundred  yards  and  then 
break  loose."  This  was,  in  substance,  the 
case  made  by  the  plaintiff's  evidence. 

Jag.  H.  Qable,  for  plaintiff  in  error. 
Wayne  MacVeagh,  for  defendant  in  error. 

Mr.  Justice  Harlan,  after  stating  the 
tatitB  in  the  foregoing  language,  delivered  the 

2  opinion  of  the  court. 

•  'The  circuit  court  proceeded  upon  the 
ground  that  contributory  negligence  upon  the 
part  of  the  plaintiff  was  so  conclusively  es- 
tablished that  it  would  have  been  compelled, 
in  the  exercise  of  a  sound  judicial  discretion, 
to  set  aside  any  verdict  returned  in  his  favor. 
If  the  evidence,  giving  the  plaintiff  the  bene- 
fit of  every  inference  to  be  fairly  drawn  from 
it,  sustained  this  view,  then  the  direction  to 
find  for  the  defendant  was  proper.  Insurance 
Co.  V.  Boater,  106  U.  S.  30, 32, 1  Sup.  a.  Kep. 
18;  RandaU  v.  Railroad  Co.,  109  U.  S.  478, 
482,  3  Sup.  Ct.  Rep.  822;  Anderson  Co.  v. 
Beal,  113  U.  S,  227, 241, 5  Sup.  Ct.  Rep.  433 ; 
Goodlett  V.  Railroad  Co.,  122  U.  S.  391.  411, 
7  Sup.  Ct.  Rep.  1254.  But  we  are  of  opinion 
that  the  question  of  contributory  negligence 
should  have  been  submitted  to  the  jury.  It 
cannot  be  said  that  the  plaintiff  was  guilty 
of  contributory  negligence  in  staying  upon 
the  train,  in  the  capacity  of  brakeman,  after 
observing  that  a  stop  was  missing  from  one 
of  the  cars  over  which  he  might  pass  while 
discharging  his  duties.  An  employe  upon  a 
railroad  train,  likely  to  meet  other  trains, 
owes  it  to  the  public,  as  well  as  to  his  em- 
v.98.0. — 2 


ployer,  not  to  abandon  his  post  unnecessarily. 
Besides,  the  danger  arising  from  the  defect- 
ive car  was  not  so  imminent  as  to  subject 
him  to  the  charge  of  recklessness  in  remain- 
ing at  his  post  under  tlie  conductor's  assur- 
ance that  the  car  should  be  removed  from 
the  train  when  it  reached  the  coal-yard  or 
junction,  if,  upon  examining  his  manifests, 
lie  found  that  it  did  not  contain  perishable 
freight.  Hough  v.  Railroad  Co.,  100  U.  S. 
224;  District  of  Columbia  v.  McElligott,  117 
U.S.  621,  631,  6  Sup.  Ct.  Rep.  884.  But  it 
is  said  that  the  efficient,  proximate  cause  of 
the  injury  to  the  plaintiff  was  bis  use  of  the 
defective  appliances  at  the  end  of  the  car 
from  which  he  fell,  when  he  knew,  and,  at 
the  moment  of  letting  himself  down  from 
that  car,  should  not  have  forgotten,  as  he 
said  he  did,  that  one  of  its  steps  was  missing. 
It  is  undoubtedly  the  law  that  an  employe  is 
guilty  of  contributory  negligence,  which  will 
defeat  his  right  to  recover  for  injuries  sus- 
tained in  the  course  of  his  employment, 
where  such  injuries  substantially  resulted 
from  dangers  so  obvious  and  threatening 
that  a  reasonably  prndent  man,  under  similar 
circumstances,  would  have  avoided  them  if  g 
in  his*power  to  do  so.  He  will  bo  deemed," 
in  such  case,  to  have  assumed  the  risks  in- 
volved in  such  heedless  exposure  of  himself 
to  danger.  Hough  y.  Railroad  Co.,  District 
of  Columbia  ▼  McElligott,  and  Goodlett  v. 
Railroad  Co.,  above  cited;  Railroad  Co.  t. 
Herbert,  116  U.  S.  642,  6  Sup.  a.  Rep.  590. 
But  in  determining  whether  an  employe  has 
recklessly  exposed  himself  to  peril,  or  failed 
to  exercise  the  care  for  his  personal  safety 
that  might  reasonably  be  expected,  regard 
must  always  be  had  to  the  exigencies  of  his 
position, — indeed,  to  all  the  circumstances  of 
the  particular  occasion.  In  the  case  before 
us,  tlie  jury  may,  not  unreasonably,  have  in- 
ferred from  the  evidence  that  while  the  plain- 
tiff was  passing  along  the  tops  of  the  cars, 
for  the  purpose  of  reaching  his  post,  he  was 
so  blinded  or  confused  by  the  darkness,  snow, 
and  rain,  or  so  affected  by  the  severe  cold, 
that  he  failed  to  observe,  in  time  to  protect 
himself,  that  the  car  from  which  he  attempted 
to  let  himself  down  was  the  identical  one 
which,  during  the  previous  part  of  the  night, 
he  had  discovered  to  be  without  its  full  com- 
plement of  steps.  While  a  proper  regard  for 
his  own  personal  safety,  and  his  duty  to  his 
employer,  required  that  he  should  bear  in 
mind,  while  passing  over  the  cars  to  his  sta- 
tion, that  one  of  them  was  defective  in  its 
appointments,  it  was  also  his  duty  to  reach 
his  post  at  the  earliest  practicable  moment;  for 
not  only  might  the  safety  of  the  moving 
train  have  depended  upon  the  brakemen  be- 
ing at  ttieir  posts,  but  the  engineer  was  en- 
titled to  know,  as  the  train  moved  off,  by 
signals  from  the  brakemen,  if  necessary,  that 
none  of  the  cars  constituting  the  train  had 
become  detached.  If  it  be  suggested  that 
the  plaintiff  ought  not  to  have  left  his  post 
and  gone  to  the  caboose  when  the  train 
stopped  at  Coldfelters,  the  answer  furnished 
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by  the  proof  is  that  he  was  justified  in  so  do- 
ing by  usage  and  by  the  extraordinary  sever- 
ity of  the  weather.  And  if  his  going  bacic 
from  the  caboose  was  characterized  by  such 
haste  as  interfered  with  a  critical  examina- 
tion of  the  cars  as  he  passed  over  them,  that 
may,  in  some  measure  at  least,  have  been 
due  to  the  fact  that  the  first  notice*e  had  of 
the  necessity  of  immediately  returning  to  his 

©post  was  that  the  train  was  moving  oft. 

•  Without  further  discussion  of  the  evidence, 
and  without  intimating  what  ought  to  be  the 
verdict  upon  the  issue  of  contributory  negli- 
gence, we  are  of  opinion  that  the  court  erred 
in  not  submitting  to  the  jury  to  determine 
wliether  the  plaintiff  in  forgetting,  or  not  re- 
calling, at  the  precise  moment,  the  fact  that 
the  car  from  which  be  attempted  to  let  him- 
self down  was  the  one  from  which  a  step 
was  missing,  was  in  the  exercise  of  the  degree 
of  care  and  caution  which  was  incumbent 
npon  a  man  of  ordinaiy  prudence  in  the  same 
<»lling  and  under  the  circumstances  in  which 
he  was  placed.  If  he  was,  then  he  was  not 
guilty  of  contributory  negligence  that  would 
defeat  his  right  of  recovery.  Judgment  is 
reversed,  and  the  case  remanded,  with  direc- 
tions to  grant  a  new  trial. 


(128  U.  S.  102) 

Livingston  Countt  v.  Fiaarr  National 
Bank  of  Pobtsmouth. 

(OotoberSa,  1888.) 

1.  RAILSOAS  COXPAinBg— Ck>NSOLIDATION. 

Act  Mo.  March  2, 1869,  provides  that  anjr  raQ- 
road  company  organized  under  the  laws  of  that 
state,  "whose  track  shall  at  the  line  of  the  state 
connect  with  the  tract  of  the  railroad  of  any  com- 
pany organized  under  the  •  •  •  laws  of  any 
adjoining  state. "  may  oonsolldate  with  suoh  com- 
pany. Held,  that  this  statute  authorized  a  oon- 
Boliaatioa  of  an  existing  domestio  company  with 
a  foreign  one,  although  the  former  had  not  then 
constructed  ita  road. 

2.  Same— Municipal  Aid— CoRsouDUioirov  Com- 
part. 

The  township  of  C,  In  Ij.  oounty,  Ho.,  voted 
bonds  in  aid  of  the  C.  &  O.  Ry.  Co.,  whose  road 
was  not  then  built,  and  whose  articles  of  associ- 
ation declared  that  Its  object  was  to  construct 
and  operate  a  railroad  from  C.  to  auoh  {wint  on 
the  line  between  Missouri  and  Iowa  as  should  be 
deemed  the  beat  route  for  operating  a  road  be- 
tween C.  and  Omaha,  Neb.  Before  the  bonds 
were  issued  by  the  oounty  court,  the  C.  &  O.  con- 
solidated with  an  Iowa  company,  and  the  con- 
solidated company  proceeded  to  construct  and 
operate  a  road  from  St.  Louis,  by  way  of  C,  to 
Council  Btufts,  Iowa,  and  Omaha.  The  bonds 
were  issued  to  the  consolidated  company.  Seld, 
that,  as  the  purpose  for  which  the  C.  &  0.  com- 
pany was  organized  could  not  have  been  carried 
out  except  by  the  consolidation,  the  existing  stat- 
utory provision  therefor  became  a  part  of  the 
contract  with  the  townsliip,  and  the  issuance  of 
bonds  to  the  consolidated  company  was  valid. 
B.  Same— Estoppel  to  Dext  Reoclabitt. 

The  county  court  having  been  designated  by 
the  statute  as  the  proper  authority  to  determine 
the  existence  of  the  conditions  requisite  to  au- 
thorize the  subscription  by  the  township  to  the 
railroad  company's  stock,  and  the  consequent  is- 
suance of  bonds,  the  fact  of  the  issue  thereof  by 
the  county  court  under  its  seal,  with  the  recital 
that  all  the  necessary  steps  liave  been  talien,  and 
the  fact  that  the  county  has  for  several  years 
paid  the  interest  accruing  on  the  bonds,  estop 


the  county  from  urging,  as  against  ahonaftde 
holder,  the  existence  ofany  mere  Irregularity  in 
making  the  subscription  or  issuing  tlie  bonds. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri. 

Henry  N.  Ess,  for  plaintiff  in  error.    Q.  8. 

Eldridge,  for  defendant  in  error 

e 

•  ^ 

Blatchford,  J.  This  is  asuit  commenced* 

on  the  4th  of  September,  1882,  by  the  First 
National  Bankof  Portsmouth,  N.  H.,  againsii 
the  county  of  Livingston,  in  the  state  of 
Missouri,  to  recover  the  amount  of  812  cou< 
pons,  for  $20  each,  being  18  coapons,  due 
from  July  1, 1876,  to  July  1, 1882,  both  in- 
clusive, on  eacli  one  of  24  bonds  for  $500  each, 
each  of  the  bonds,  except  as  to  nnmber,  be- 
ing in  the  following  form: 

"Pifteen-Yeab  Bond. 
'^County  of  Livingston,  State  of  Mtstourt, 
"Livingston  Connty  bond  issued  in  behalf  of 
the  municipal  township  of  Cbillicotbe.  In- 
terest eight  per  cent,  per  annum,  payable  on 
the  first  days  of  January  and  July.  Fif« 
teen  years.    No.  18. 

"Know  all  men  by  these  presents,  that  the 
county  of  Livingston,  in  the  state  of  Mi»- 
sonri,  acknowledges  itself  indebted  and  flrml/ 
bound  to  the  St.  Louis,  Council  Bluffs  Sb 
Omaha  Bailroad  Company  in  the  sum  of  Ave 
hundred  dollars,  (SSOO,)  which  sum  the  said 
county  hereby  promises  to  pay  to  the  said  St. 
Louis,  Council  Bluffs  &  Omaha  Bailroad  Com- 
pany, or  bearer,  at  the  National  Bank  of  Com- 
merce, in  the  city  of  New  York,  state  of  New 
York,  on  the  1st  day  of  July,  1885,  together 
with  interest  thereon  from  the  1st  day  of 
July,  1870,  at  the  rate  at  eight  (8)  per  cent, 
per  annum,  which  interest  shall  be  payable 
semi-annually  on  the  1st  days  of  Januaiyaud 
July  of  each  year,  on  the  presentation  or  de- 
livery at  said  bank  of  the  coupons  of  interest 
hereto  attached.  This  bond  l>eing  Isued  un- 
der and  pursuant  to  an  order  of  the  county 
court  of  Livingston  county,  authorized  by  a 
two-thirds  vote  of  the  people  of  Ghillicothe 
municipal  township. 
"In  testimony  whereoi  the  said  county  of 
Livingston  has  executed  this  bond  by 
[L.8.]  the  presiding  justice  of  the  county 
court  of  said  county,  under  an  order 
of  said  court,  signing  his  name  hereto,  and 
by  the  clerk  of  said  court,  under  the  order 
thereof,  attesting  the  same  and  affixing  tbere-^ 
to  the  seal  of  said  court.  « 

*  "  This  done  at  the  city  of  Cliillicothe,  county, 
of  Livingston  aforesaid,  this  10th  day  of 
April,  A.  D.  1871. 

"G.  W.  McDowell, 
"Presiding  Justice  of  the  County  Court  of 
Livingston  County.  State  of  Missouri. 
"Attest:  [Seal  of  the  County  Court  of  Liv- 
ingston County.] 

"W.H.  Gaunt, 
"Clerk  of  the  County  Court  of  Livingston 
County,  State  of  Missouri." 
Attached  to  each  of  the  lionds  were  ooupona 
for  the  interest,  each,  except  as  to  number 
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irnd  date  whon  dne,  being  in  the  following 
form: 

"$20.    Ghtllicothe,  LmNOSiON  Coumtt, 
Mo.,  January  1.  1871. 

"The  county  of  Livingston  acknowledges 
to  owe  the  sum  of  twenty  dollars  on  the  1st 
day  of  July,  1871,  being  interest  on  bond 
number  one  for  five  hundred  dollars.  This 
coupon  payable  at  the  National  Bank  of  Com- 
merce in  the  city  of  New  York,  state  of  New 
York.  W.  H.  Gaunt, 

"Clerk  of  the  County  Court  of  Livingston 

County,  State  of  Missouri." 

Successive  coupons  for  each  installment  of 
interest  were  attached  to  each  bond.  The 
petition  by  which  the  suit  was  commenced 
alleged  that  the  defendant  made  and  deli  vered 
the  bonds  in  behalf  of  the  municipal  town- 
ship of  Chillicothe;  that  the  bonds  were  is- 
sued under  and  pursuant  to  an  order  of  the 
county  court  of  Livingston  county,  authorized 
by  a  two-thirds  vote  of  the  people  of  that 
township,  as  is  recited  in  the  bonds,  and  in 
aid  of  the  St.  Louis,  Council  Bluffs  &  Omaha 
Railroad,  under  authority  of  an  act  of  the 
legislature  of  the  state  of  Missouri,  entitled 
"An  act  to  facilitate  the  construction  of  rail- 
roads in  the  state  of  Missouri,"  approved 
March  23, 1868,  and  of  the  constitution  of 
the  state  of  Missouri;  that,  as  each  coupon 
»  for  the  semi-annual  interest  had,  prior  to  July 
§  1, 1876,  matared,  the  same  was  paid  by  the 
•  ofBcers  of  the  county,  on  behalf  of  said*town- 
•bip,  with  the  proceeds  of  a  tax  levied  and 
collected  each  year  by  the  county  from  the 
tax-payers  of  the  township,  for  tliat  purpose; 
that,  before  the  coupons  sued  on  became  due 
and  payable,  the  bonds  and  coupons  were  sold 
to,  and  for  value  became  the  property  of,  the 
plaintiff,  which  had  ever  since  been  the  legal 
holder,  owner,  and  bearer  thereof;  and  that 
the  defendant,  on  and  after  July  1, 1876,  had 
refused  to  pay  any  of  the  coupons  then  or 
since  becoming  due,  or  to  levy  any  tax  for 
their  payment. 

The  provisions  of  the  act  of  March  23, 
1868,  in  regard  to  the  issuing  of  bonds  in  the 
name  of  a  county,  in  behalf  of  a  municipal 
township  therein,  which  apply  to  the  present 
case,  are  as  fuUows  (1  Wag.  St.  Mo.  1872.  p. 
313:)  "Section  51.  Whenever  twenty-five 
persons,  tax-payers  and  residents  in  any  mu- 
nicipal township,  for  election  purposes,  in  any 
county  in  this  state,  shall  petition  the  county 
court  of  such  county,  setting  forth  their  de- 
sire, as  a  township,  to  subscribe  to  the  capi- 
tal stock  of  any  railroad  company  in  this 
state,  building  or  proposing  to  build  a  rail- 
road into,  through,  or  near  such  township, 
and  stating  the  amount  of  such  subscription, 
and  the  terms  and  conditions  on  which  they 
desire  such  subscription  shall  be  made,  it 
shall  be  the  duty  of  the  county  court,  as  soon 
as  may  be  thereafter,  to  order  an  election  to 
be  held  in  such  township,  to  determine  if 
such  subscription  shall  be  made;  which  elec- 
tion shall  be  conducted  and  returns  made  in 
accordance  with  the  laws  controlling  general 
and  special  elections;  and  if  it  sh^l  appear 


from  the  returns  of  sacta  election  that  not 
less  than  two-thirds  of  the  qualified  voters  of 
such  township  voting  at  such  election  are  in 
favor  of  such  subscription,  it  shall  be  th» 
duty  of  the  county  court  to  make  such  sub- 
scription in  behalf  of  such  township,  accord- 
ing to  the  terms  and  conditions  thereof,  and 
if  such  conditions  provide  for  the  issue  of 
bonds  in  payment  of  such  subscription,  the 
county  court  shall  issue  such  bonds  in  the 
name  of  the  county,  with  coupons  for  inter- 
est attached;  but  the  rate  of  interest  shall 
not  exceed  ten  per  cent,  per  annum ;  and  the 
same  shall  be  delivered  to  the  railroad  com-^ 
paoy.  Sec.  52.  In  order  to  meet  the  pay-g 
ments  on  account  of  the'subscription  to  the* 
stock,  according  to  its  terms,  or  to  pay  the 
interest  and  principal  on  any  bond  which 
may  be  issued  on  account  of  such  subscrip- 
tion, the  county  court  shall  from  time  to 
time  levy  and  cause  to  be  collected,  in  the 
same  manner  as  county  taxes,  a  special  tax, 
which  sliall  be  levied  on  all  real  estate  lying 
within  the  township  making  the  subscrip- 
tion, in  accordance  with  the  valuation  then 
last  made  by  the  county  assessor  for  county 
purposes.  Sec.  53.  The  county  treasurer  shall 
be  authorized  and  required  to  receive  and 
collect  of  the  sheriff  of  the  county  the  income 
from  the  tax  provided  in  the  previous  sec- 
tion, and  to  apply  the  same  to  the  payment 
of  the  stock  subscription,  according  to  its 
terms,  or  to  the  payments  of  interest  and 
principal  on  the  bonds,  should  any  be  issued 
in  payment  of  such  subscription.  He  shall' 
pay  all  interest  on  such  bonds  out  of  any 
money  in  the  treasury  collected  for  this  pur- 
pose, by  the  tax  so  levied,  as  the  same  be- 
comes due,  and  also  the  bonds  as  they  mature, 
which  shall  be  canceled  by  the  county  court, 
and  this  service  shall  be  considered  a  part  of 
his  duty  as  county  treasurer. "  The  answer  of 
the  defendant  to  the  petition  contains  a  gen- 
eral denial,  and  also  sets  forth  that  no  peti- 
tion was  ever  presented  to  the  county  court 
of  Livingston  county  by  the  tax-payers  of 
the  municipal  township  of  Chillicotlie,  as  re- 
quired by  the  act  of  1868,  praying  for  the 
election  named  In  the  act;  nor  did  that  court 
ever  order  any  election  to  be  held  in  the  town- 
ship, as  to  whether  it  would  subscribe  any 
amount  to  the  capital  stock  of  the  St.  Lonia, 
Council  Bluffs  &  Omaha  Railroad  Company; 
nor  did  the  county  court  ever  order,  direct, 
or  authorize  the  bonds  or  the  coupons  in  ques- 
tion to  be  issued;  nor  was  any  election  ever 
held  in  the  township  to  determine  whether 
it,  or  the  voters  therein,  would  consent  to 
any  subscription  on  its  account  to  the  capital 
stock  of  the  said  railroad  company,  or  to  the 
issuing  of  the  bonds  and  coupons;  and  that 
the  issuing  and  delivery  of  them  were  with- 
out authority  of  the  county  court,  and  in 
violation  of  the  constitution  and  laws  of 
Missouri.  The  answer  also  denied  that  the 
plaintiff  was  the  owner  and  holder  in  good^ 
faith  and  for  value  of  the  bonds  and  couponse 
in  question.  *  The  plaintiff  put  in  a  replica-** 
tion  to  the  answer,  denying  each  and  every 
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allegation  of  new  matter  therein  contained. 
The  cause  was  in  dne  form  heard  by  the 
court  witliout  the  intervention  of  a  jury,  and 
it  made  a  finding  of  facts  and  of  conclusions 
of  law  in  favor  of  the  plaintiff,  upon  which 
a  judgment  for  it  was  rendered  on  the  6th  of 
January,  1885,  for  88,476.60,  with  costs, 
against  the  county  of  Livingston,  "to  be  col- 
lected, if  neceesary,  by  mandamiu  against 
the  county  court  of  said  county,  command- 
ing it  to  levy  and  collect  from  Cbillicothe 
municipal  township,  in  said  county,  a  special 
tax  according  to  law  for  the  payment  of  said 
judgment,  interest,  and  costs,  and  to  pay 
the  same."  To  review  this  judgment  the 
defendant  has  brought  a  writ  of  error. 

The  facts  found  by  the  circuit  court,  other 
than  those  which  are  merely  formal,  are  as  fol- 
lows: The  defendant  issued  24  bonds,  on  the 
lOlh  of  April,  1871,  numbered  consecutively 
from  1  to  24,  inclusive,  signed  by  the  presid- 
ing justice  of  the  county  court,  attested  by 
its  cleric,  and  with  the  seal  thereof,  each  in 
the  form  before  set  forth,  and  with  coupons 
in  the  form  before  given.  The  plaintiff  in 
April,  1871,  bought  all  of  the  bonds  and  the 
coupons  thereto  attached  and  not  then  mat- 
ured, in  the  open  market,  for  cash,  and  with- 
out notice  of  any  defect  or  inOrmity  therein, 
or  in  tlie  action  of  the  county  court  in  issu- 
ing the  same,  and  has  ever  since  been  and 
still  is  the  liolder  of  the  bonds  and  the  un- 
paid coupons  thereon,  and  at  the  time  of  the 
institution  of  this  suit  was  the  bolder  of  the 
coupons  then  matured  and  described  in  the 
petition.  Tlie  bonds  were  issued  under  the 
following  circumstances:  By  articles  of  asso- 
ciation entered  into  on  the  IStli  of  June,  1867. 
and  tiled  in  the  oSice  of  the  secretary  of  state  of 
the  state  of  Missouri  on  the  14th  of  July,  1868, 
a  corporation  was  created  by  the  name  of  the 
St.  Louis,  Cbillicothe  &  Omaha  Railroad  Com- 
pany. The  articles  declared  that  the  object 
of  the  association  was  to  construct,  main- 
tain, and  operate  a  railroad  for  public  use  in 
the  conveyance  of  persons  and  property  from 
the  city  of  Cbillicothe,  in  the  county  of  Liv- 
singston  and  state  of  Missouri,  to  such  point 
Jon  the  boundary  line  between  Missouri  and 
*  Iowa  as  should  be!ieemed,  sifter  actual  sur- 
vey, "to  be  on  the  most  direct  and  feasible 
route  fur  constructing,  maintaining,  and  op- 
erating a  railroad  between  the  said  city  of 
Chillicothe  and  the  city  of  Omaha  in  the  state 
of  Nebraska;"  that  the  length  of  the  railroad 
should  be  about  90  miles,  and  it  should  be 
made  into  or  through  the  counties  of  Living- 
ston, Daviess,  and  Gentry,  and  into  or  through 
one  or  more  of  the  counties  of  Nodoway, 
Harrison,  and  Worth.  The  articles  also  de- 
clared that  the  association  was  "organized 
under  and  subject  to  the  laws  of  the  state  of 
Missouri  contained  in  chapters  62  and  63  of 
title  24  of  the  General  Statutes  of  Missouri  of 
1865,  possessing  all  and  singular  the  powers 
therein  contained."  Gen.  St.  Mo.  1865,  pp.  326- 
844.  At  a  meeting  of  the  stockholders  of  the 
St.  Louis,  Chillicothe  &  Omaha  Railroad  Com- 
pany, held  on  the  4th  of  June,  1869,  its  name 


was  changed  by  their  vote  to  that  of  the  Chil- 
licothe &  Omaha  Railroad  Company,  and  evi- 
dence thereof  was  filed  in  the  office  of  the 
secretary  of  state  of  the  state  of  Missouri  on 
the  25th  of  June,  1869.  On  the  3d  of  May, 
1870,  a  petition  signed  by  more  than  25  tax- 
payers and  residents  of  the  municipal  town- 
ship of  Chillicothe  was  filed  in  the  county 
court  of  Livingston  county,  setting  forth  that 
the  petitioners,  as  a  township,  desired  to  sub- 
scribe S15,000  to  the  capital  stock  of  the  Chil- 
licothe &  Omaha  Railroad  Company,  subject 
to  the  following  conditions:  "First.  Pay- 
ment of  said  subscription  to  be  made  in  bonds 
of  Livingston  county,  [issued  in  accoi-dance 
with  the  law  regulating  subscriptions  by 
municipal  townships  to  railroad  companies,] 
at  par;  said  bonds  to  be  payable  fifteen  years 
from  the  1st  day  of  July,  1870,  and  bearing 
interest  at  the  rate  of  eight  per  cent,  per  an- 
num, payable  semi-annually.  Second.  The 
bonds  to  be  issued  to  said  company  when  it 
shall  have  continuously  graded  its  road-bed 
on  or  near  its  present  located  survey  from 
the  city  of  Chillicothe  to  the  western  bound- 
ary of  Livingston  county. "  The  county  court, 
on  the  8d  of  May,  1870,  made  an  order  recit- 
ing the  contents  of  the  petition,  and  direct- 
ing that  an  election  be  held  at  the  usual  plaoe^ 
place  of  voting  in  the  township,  Chillicothee 
election  district,  on  the  27th  of'May,  1870,  to* 
determine  if  such  subscription  should  be 
made.  The  order  prescribed  the  forms  of 
the  respective  ballots,  for  and  against  the 
subscription.  On  the  25tb  of  May,  1870,  the 
county  court  made  an  order  that  the  question 
to  be  voted  upon  at  the  election  so  to  be  held 
should  be  whether  the  township  should  sub- 
scribe 812,000  to  the  capital  stock  of  the  said 
railroad  company,  upon  the  same  conditions 
as  before  mentioned,  the  ballots  to  be  in  like 
form.  The  election  was  held  on  the  27tb  of 
May,  1870.  On  the  30th  of  May,  1870,  the 
votes  cast  were  duly  canvassed,  and  an  ab- 
stract thereof  was  made  and  entered  of  record 
in  the  county  court,  signed  by  the  president 
of  that  court  and  a  justice  of  the  peace,  and 
attested  by  the  signature  of  the  county  clerk, 
showing  that  320  votes  had  been  cast  for  and 
50  votes  against  the  subscription  of  812,000 
to  the  capital  stock  of  said  company.  On  the 
28d  of  September,  1870,  there  were  filed  in 
the  office  of  the  secretary  of  state  of  the  state 
of  Iowa  articles  of  association,  in  conformity 
to  chapter  52  of  title  10  and  other  laws  of 
Iowa,  of  the  Revision  of  1860,  incorporating 
the  St.  Louis,  Council  Bluffs  &  Omaha  Rail- 
road Company  in  Iowa,  to  construct  and  op- 
erate a  railroad.  The  articles  contained  the 
following  clause:  "  The  main  line  of  said  rail- 
road shall  extend  from  and  from  within  the 
city  of  Council  Bluffs,  in  the  state  of  Iowa, 
and  from  such  other  point  adjacent  to  the 
eastern  terminus  of  the  Union  Pacific  Rail- 
road, on  the  banks  of  the  Missouri  river,  as 
the  board  of  directors  may  hereafter  desig- 
nate; thence  in  a  southwesterly  direction  to 
the  state  line  between  the  states  of  Iowa  and 
Missouri,  at  a  point  where  the  Chillicothe  Se 
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Omaha  Bailroad  shall  reach  said  state  line; 
and,  in  the  event  of  the  consolidation  of  this 
company  and  corporation  with  the  said  Chil- 
licothe  &  Omaha  Railroad  Company,  a  com- 
pany incorporated  under  the  general  laws  of 
tlie  state  of  Missouri,  then,  in  connection 
with  the  last-mentioned  railroad,  to  form  a 
continuous  line  of  railroad  from  the  city  of 
Omaha,  in  the  state  of  Nebraska,  and  the 
^clty  of  Council  Blufts,  in  the  state  of  Iowa, 
Hto  the  city  of  St.  Louis,  in  the  state  of  Mis- 
•  souri ;  and  the  board  of  directors  of  the*cor- 
poration  hereby  created  shall  have  the  power 
at  any  time,  when  the  same  can  be  lawfully 
done,  to  consolidate  this  corporation  with  the 
Cbillicothe  &  Omaha  Railroad,  in  Missouri, 
aforesaid,  and  this  corporation  shall  have, 
hold,  and  by  its  board  of  directors  exercise, 
zU.  the  powers,  rights,  privileges,  and  fran> 
chises  granted  and  conferred  by  the  laws  of 
the  state  of  Iowa,  Revision  of  A.  D.  1860,  and 
■of  all  '.aws  amendatory  thereof  and  supple- 
mental thereto."  These  articles  had,  on  the 
13th  of  September,  1880,  been  filed  for  record 
in  the  ofSce  of  the  recorder  of  Pottawatomie 
-county,  in  the  state  of  Iowa. 

At  a  meeting  of  the  stockholders  of  the 
Chillicotbe  &  Omaha  Railroad  Company,  held 
on  the  20th  of  September,  1870,  "all  the  stock 
of  the  company  being  present  thereat,"  a  res- 
olution was  passed  by  the  stockholders  unani- 
mously, directing  the  board  of  directors  of 
the  company  to  effect  a  consolidation  of  it 
with  the  St.  Louis,  Council  Bluffs  &  Omaha 
Bailroad  Company  of  the  state  of  Iowa.  Ar- 
ticles of  consolidation  were  on  the  same  day 
entered  int^  between  the  two  corporations, 
consolidating  the  two  into  one,  "for  the  pur- 
pose of  constructing,  owning,  maintaining, 
using,  and  operating  a  continuous  line  of 
railroad  from  the  city  of  Omaha,  in  Nebraska, 
and  the  city  of  Council  Bluffs,  in  Iowa,  to 
the  city  of  Chillicothe,  in  Missouri,  under 
the  name  of  the  St.  Louis,  Council  Bluffs  & 
Omaha  Railroad  Company."  These  articles 
of  consolidation  were  executed  by  the  presi- 
dent of  the  Chillicothe  &  Omaha  Railroad 
Company,  on  behalf  of  that  company,  under 
a  resolution  of  its  board  of  directors  to  that 
effect,  which  was  approved  by  more  than 
three-fourths  of  all  the  stock  in  the  company. 
The  articles  of  consolidation  and  the  pro- 
ceedings thereon  on  the  part  of  the  CliUlico- 
the  &  Omaha  Railroad  Company  were  filed  in 
the  otBce  of  the  secretary  of  state  of  the  state 
of  Missouri  on  the  7th  of  October,  1870,  and 
the  same  articles  of  consolidation  and  the 
proceedings  of  the  meeting  of  stockholders 
of  the  Chillicothe  &  Omaha  Railroad  Com- 
pany, autiiorizing  the  consolidation,  were 
Qled  in  the  office  of  the  secretary  of  state  of 
^the  state  of  Iowa  on  the  19th  of  December, 
j;  1870.  In  the  year  1871,  a  railroad  was  con- 
-*  structed  by  the'corporation  acting  under  the 
name  of  the  St.  Louis,  Council  Bluffs  & 
Omaha  Railroad  Company,  from  the  city  of 
Chillicothe,  in  Livingston  county,  Mo.,  upon 
and  over  the  line  set  forth  and  described  in 
the  articles  of  association  filed  in  the  office  of 


the  secretary  of  state  of  the  state  of  Missouri 
on  the  14tb  of  July,  1868,  to  a  point  on  the 
boundary  line  between  the  states  of  Missouri 
and  Iowa,  and  has  been  continued  thence  to 
the  city  of  Omaha,  Neb.,  and  has  ever  since 
been  operated  on  that  line.  The  county  of 
Livingston  paid  all  the  interest  coupons  on 
the  24  bonds  as  they  respectively  matured,  to 
and  including  those  falling  due  July  1, 1876, 
from  the  proceeds  Qf  taxes  levied  in  each 
year  upon  the  taxable  property  of  Chillicothe 
township  in  that  county.  On  the  21st  of 
February,  1877,  the  county  court  of  Living- 
ston county  entered  an  order  on  its  records, 
as  follows:  "Whereas,  by  a  decision  of  the 
supreme  court  of  the  United  States  in  a  case 
wherein  Bates  county,  of  this  state,  was  a 
party,  it  was  held  that  all  township  bonds  is- 
sued under  and  by  virtue  of  an  act  of  the 
state  of  Missouri  entitled  <  An  act  to  facili- 
tate the  cons^uction  of  railroads  in  the  state 
of  Missonri,  approved  March  23,  1868,  are 
null  and  void,  owing  to  the  unconstitut!on> 
ality  of  said  act,  which  decision,  as  we  are 
informed,  has  since  been  reaffirmed  by  U.  S. 
Circuit  Judge  Dillon,  and  whereas,  under 
and  by  virtue  of  said  act  above  recited,  the 
county  of  Livingston,  for  the  use  and  in  be> 
half  of  the  municipal  township  of  Chillicothe, 
did,  in  A.  D.  1870,  issue  and  deliver,  under 
said  act  above  recited,  to  the  St.  Louis,  Coun* 
oil  Bluffs  &  Omaha  Railroad  Company,  a 
series  of  bonds,  in  amount  twelve  thousand 
dollars,  to  run  for  fifteen  years,  and  each  for 
the  sum  of  five  hundred  dollars:  Now,  there- 
fore, it  appearing  that  all  of  said  bonds  are 
null  and  void,  it  is  hereby  ordered  that,  from 
and  after  this  date,  the  treasurer  of  the  county 
be  commanded  and  directed  to  refuse  pay- 
ment of  said  bonds  or  any  of  them,  together 
with  all  coupons  for  interest  thereto  attached, 
in  whosoever  hands  they  may  be  found,  or  by 
whomsoever  they  may  be  presented,  until^ 
otherwise  directed  by  this  court  or  by  some^ 
competent  superior  authority."  •Theconclu-* 
slon  of  law  of  the  circuit  court  upon  the  fore- 
going facts  was  in  these  words:  "Upon  con- 
sideration of  the  foregoing  facts,  which  con- 
stitute all  the  facts  and  evidence  produced  in 
the  cause,  the  court  finds  that  the  county  of 
Livingston,  in  the  state  of  Missouri,  is  in- 
debted to  the  plaintiff,  the  First  National 
Bank  of  Portsmouth,  N.  H.,  by  reason  of  the 
non-payment  of  the  coupons  described  in  the 
petition  and  the  facts  aforesaid,  in  the  sum 
of  eight  thousand  four  hundred  and  seventy- 
six  dollars  and  sixty  cente  ($8,476.60.)" 
There  is  also  found  in  the  record  a  bill  of  ex- 
ceptions. When  the  plaintiff  offered  in  evi- 
dence the  24  bonds  the  defendant  objected, 
on  the  ground  that  the  bonds  were  void  on 
their  faces  and  showed  no  authority  for  their 
issue.  The  court  overruled  the  objection  and 
permitted  the  bonds  to  be  read  in  evidence, 
to  which  ruling  the  defendant  excepted.  A 
like  objection  and  exception  were  taken  by 
the  defendant  to  the  reading  in  evidence  of  the 
coupons  sued  on.  When  the  plaintiff  offered 
in  evidence  the  tax  levies  for  the  years  1872, 
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1873, 1874,  1875,  and  1876,  for  the  purpose 
of  showing  that  in  each  of  those  years  the 
county  court  of  Livingston  county  made  a 
levy  upon  the  property  in  the  township  of 
Chillicothe  of  taxes  for  the  payment  of  the 
interest  on  the  bonds  in  question,  the  defend- 
ant objected  to  the  evidence,  on  the  ground 
that  there  could  be  no  ratification  of  the  is- 
suing of  the  bonds  if  the  issue  was  unlawful. 
The  objection  was  overruled,  and  the  defend- 
ant excepted.  !No  other  exceptions  appear 
by  the  bill  of  exceptions.  The  grounds  urged 
nfor  reversing  the  judgment  are  (1)  that  the 
^statutes  of  Missouri  did  not  authorize  the 

•  consolidation  of*a  railroad  company  organized 
under  the  laws  of  Missouri  with  a  railroad 
company  organized  under  the  laws  of  another 
state;  (2)  that  an  authority  to  subscribe  to 
stock  in  and  issue  bonds  to  the  Chillicothe  & 
Omaha  Railroad  Company  was  not  an  author^ 
ity  to  subscribe  to  stock  in  and  issue  bonds  to 
the  St.  Louis,  Council  Bluflb  8t  Omaha  Baii- 
road  Company;  and  (3)  that  it  does  not  appear 
by  the  face  of  the  bonds,  or  by  the  findings  of 
the  court,  that  the  county  court  ordered  any 
subscription  for  stock  in  either  the  Chillicothe 
&  Omaha  Railroad  Company  or  the  St.  Louis, 
Council  Bluffs  &  Omaha  Railroad  Company  to 
be  made,  or  that  any  subscription  to  the  stock 
of  either  of  those  companies  was  in  fact 
made,  or  that  any  stock  of  either  company 
was  ever  issued  to  the  county  or  to  the  town- 
ship. 

1.  As  to  the  authority  for  consolidation. 
It  was  enacted  as  follows  by  the  act  of  the 
legislature  of  Missouri,  approved  March  2, 
1869,  entitled  "An  act  to  authorize  the  con- 
solidation of  railroad  conipanies  in  this  state 
with  companies  owning  connecting  railroads 
in  adjoining  states, "  (Laws  1869,  p.  75,  and 
1  Wag.  St.  Mo.  1872,  p.  314,  §  56:)  "Section 
1.  That  any  railroad  company  organized  un- 
der the  general  or  special  laws  of  this  stnte, 
whose  track  shall  at  the  line  of  the  state  con- 
nect with  the  track  of  the  railroad  of  any 
company  organized  under  the  general  or  spe- 
cial laws  of  any  adjoining  state,  is  hereby 
authorized  to  make  and  enter  into  any  agree- 
ment with  such  connecting  company,  for  the 
consolidation  of  the  stock  of  the  respective 
companies  whose  tracks  shall  be  so  connected, 
making  one  company  of  the  two,  whose  stock 
shall  be  so  consolidated,  upon  such  terms  and 
conditions  and  stipulations  as  may  be  mutu- 
ally agreed  upon  between  them,  in  accord- 
ance with  the  laws  of  the  adjoining  state  in 
which  the  road  is  located  with  which  con- 
nection is  thus  formed."  The  statute  then 
went  on  to  enact  details  in  regard  to  the  con- 
solidation. Tlie  fourth  section  of  the  act  pro- 
vided as  follows:  "Sec.  4.  Any  such  consol- 
idated company  shall  be  subject  to  all  the 
«  liabilities,  and  bound  by  all  the  obligations,  of 
S  the  company  within  this  state,  which  may  be 

*  thus  consolidated  with  one  in  the*  adjacent 
state,  as  fully  as  if  such  consolidation  had 
not  taken  place,  and  shall  be  subject  to  the 
same  duties  and  obligations  to  the  state,  and 
be  entitled  to  the  same  franchises  and  privi- 


leges under  the  laws  of  this  state,  as  if  the  con> 
solidation  had  not  taken  place. "  This  statute 
applied  to  the  consolidation  in  question,  al- 
though no  road  had  yet  been  constructed.  It 
is  not  contended  tliat  tlie  provisions  of  this- 
statute  were  not  complied  with  in  making 
the  consolidation  in  question.  The  consoli- 
dated company  was,  by  the  statute,  to  be  en~ 
titled  to  the  same  privileges  under  the  laws  of 
the  state  of  Missouri  as  if  the  consolidation 
had  not  taken  place.  This  can  only  mean 
that  it  was  to  bo  entitled  to  the  same  privi- 
leges under  the  laws  of  Missouri  that  th& 
Missouri  corporation  was  entitled  to  under 
the  laws  of  that  state  at  the  time  the  consol- 
idation took  place.  One  of  those  privileges- 
was  the  privilege  of  a  subscription  to  stock 
by  the  township  of  Chillicothe. 

2.  As  to  the  authority  to  subscribe  to  stock 
in  and  issue  bonds  to  the  St.  Louis,  Council 
Bluffs  &  Omaha  Bailroad  Company,  under 
the  vote  of  the  people  of  the  township  to  sub- 
scribe to  stock  in  and  issue  bonds  to  the  Chil- 
licothe &  Omaha  Bailroad  Company.  Th» 
case  of  Harshman  v.  Bates  Co.,  92  U.  S.  569, 
decided  by  this  court  at  October  term,  1875, 
is  relied  upon  by  the  plaintiff  in  error  as  & 
decision  against  the  validity  of  the  bonds  ia 
that  respect.  It  arose  under  the  same  stat- 
ute of  Missouri,  of  March  23,  1868.  The 
bonds  were  issued  by  the  county  of  Bates,  in 
behalf  of  Mount  Pleasant  township,  in  that 
county,  to  the  Lexington,  Lake  &  Oulf  Bail- 
road Company,  in  January,  1871.  The  tax- 
payers of  the  township  had,  in  May,  1870,  at 
an  election,  voted  in  favor  of  a  subsciuption 
to  the  stock  of  and  the  issue  of  bonds  to  the 
Lexington,  Chillicothe  &Gulf  Bailroad  Com- 
pany. In  October,  1870,  that  corporatioa 
was  consolidated  with  another  corporation, 
under  the  name  of  the  Lexington,  Lake  &y 
Oulf  Bailroad  Company.  Thereafter,  in  Jan- 
uary, 1871,  the  county  court,  in  pursuance 
only  of  the  authority  conferred  by  such  vote, 
subscribed  the  specided  amount,  in  behalf  of 
the  township,  to  the  consolidated  company, 
and  issued  the  bonds  to  it  in  payment  of  then 
subscription.  The  objection  was  laken'thatl* 
the  question  of  subscribing  to  stock  in  and 
issuing  bonds  to  the  consolidated  company 
was  never  submitted  to  a  vote  of  the  people 
of  the  township.  This  court  held  that,  as  at 
the  time  of  the  consolidation  no  subscription 
to  stock  had  been  made,  and  thus  no  vested 
right  had  accrued  to  the  company  named  in 
the  vote,  the  extinction  of  that  company 
worked  a  revocation  in  law  of  the  authority 
to  subscribe  to  stock  and  to  issue  bonds.  In 
that  case  it  appeared  by  the  face  of  tlie  bonds 
that  the  vote  of  the  people  was  to  subscribe 
to  the  stock  of  the  Lexington,  Chillicotlio  & 
Gulf  Railroad  Company,  and  that  that  com- 
pany and  another  had  been  consolidated  un- 
der the  name  of  the  Lexington,  Lake  &  Gulf 
Railroad  Company.  This  court  held  that  this 
recital  in  the  bonds  was  sufficient  to  put  the 
holder  on  inquiry,  and  that  the  bonds  were 
invalid.  The  suit  was  brought  by  a  holder 
of  coupons  attached  to  the  bonds,  against  tlie 
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county,  to  recover  the  amount  of  the  coupons. 
In  County  of  Scotland  t.  Thomas,  94  IT.  S. 
682,  at  October  term,  1876,  the  suit  was 
brought  on  coupons  attached  to  bunds  issued 
by  the  county  of  Scotland,  in  the  state  of  Mis- 
souri, on  its  own  behalf,  to  the  Missouri. 
Iowa  ft  Nebraska  Bailway  Company,  for  a 
subscription  on  behalf  of  the  county  to  the 
stoclc  of  that  corporation,  which  was  a  corpo- 
ration formed  by  the  consolidation,  in  March, 
1870,  (under  the  above-mentioned  act  of 
llarcb  2,  1869,)  of  the  Alexandria  &  Ne- 
braska City  Bailroad  Company,  of  Missouri, 
(formerly  the  Alexandria  &  Bloomfield  Bail- 
road  Company,)  with  the  Iowa  Southern 
Bailway  Company,  of  Iowa.  It  was  clairued 
that  the  power  to  subscribe  to  the  stock  had 
been  given  by  the  charter  granted  in  1857  by 
Missouri  to  the  Alexandria  &  Bloom  Qeld  Bail- 
road  Company,  before  the  adoption  of  the 
state  constitution  of  1865,  which  required 
that  the  question  of  subscribing  to  stock 
should  be  submitted  to  a  vote  of  the  quali- 
fied voters  of  the  county.  No  vote  had  been 
taken  in  the  case.  It  was  contended  on  be- 
half of  the  plaintiff  that  the  consolidated  cor- 
poration acquired  by  the  consolidation  all  the 
^privileges  of  the  Alexandria  &  Nebraska  City 
r^  Railroad  Company,  and,  among  others,  the 
•  privilege  of  receiving  county^utocriptlons  to 
its  capital  stock.  This  court  held  that  the 
prohibition  of  the  constitution  of  1865  only 
extended  to  restraining  the  legislature  from 
authorizing  in  the  future  municipal  subscrip- 
tions or  aid  to  private  corporations  without 
a  vote  of  the  people  of  the  municipality,  but 
did  not  take  away  any  authority  previously 
granted  to  subscribe  to  stock  without  a  vote 
of  the  people.  It  also  held  that  the  simple 
consolidation  with  another  company  did  not 
extinguish  the  power  of  the  county  to  sub- 
scribe or  the  privilege  of  the  company  to  re- 
ceive a  subscription.  As  authority  for  this 
view  it  cited  the  case  of  State  v.  Greene  Co., 
51  Mo.  540.  In  the  case  of  County  of  Scot- 
land V.  Thomas  the  power  to  consolidate  was 
given  in  1869,  after  the  original  charter  of 
1857  was  granted,  and  after  the  constitution 
of  1865  went  into  effect;  but  it  was  held  that 
that  fact  did  not  affect  the  power.  In  its 
opinion,  the  court  said,  (p.  691.)  that  the 
railroad  authorized  by  the  charter  of  1857 
"was  'a  railroad  from  the  city  of  Alexan- 
dria, in  the  county  of  Clark,  in  the  direction 
of  Bloomfield,  in  the  state  of  Iowa,  to  such 
point  on  the  northern  boundary  line  of  the 
state  of  Missouri  as  shall  be  agreed  upon  by 
said  company,  and  a  company  authorized  on 
the  part  of  the  state  of  Iowa,  to  construct  a 
railroad  to  intersect  the  road  authorized  to  be 
constructed  by  the  provisions  of  this  act,  at 
the  most  practicable  point  on  said  state  line.' 
Bloomfield  was  a  small  town  in  Iowa,  evi- 
dently not  intended  as  the  final  objective 
point  of  the  proposed  line,  which  is  only  re- 
quired to  be  'in  the  direction  of  Bloomfield.' 
A  connection  with  a  continuous  road  In  Iowa 
was  the  declared  object  of  the  road  proposed, 
it  was  «Tidently  the  purpose  to  bring  Alex* 


andria,  a  port  of  Missouri  on  the  Mississippi 
river,  in  connection  with  the  rich  region  of 
southern  and  western  Iowa,  by  means  of  the 
road  then  being  chartered,  and  a  road  to  con- 
nect therewith,  running  into  the  state  of 
Iowa.  This  purpose  will  be  most  effectually 
attained  by  the  construction  of  the  continu- 
ous line  contemplated  by  the  consolidated 
companies.  The  general  direction  of  the  road 
is  not  changed.  It  does  not  pass  through 
Bloomfield,  it  is  true;  but  it  does  not  pass  it^ 
by  BO  far  as  to  be  a  substantial  departure  f  rom^ 
>the  route  originally  Indicated.  The  amend-* 
ing  act,  therefore,  which  authorized  a  con- 
solidation with  the  Iowa  Southern  Bailway 
Company,  and  thereby  constituted  the  Mis- 
souri, Iowa  a  Nebraska  Bailway  Company, 
was  in  perfect  accord  with  the  general  pur- 
pose of  the  original  charter  of  the  Alexandria 
&  Bloomfield  Bailroad  Company;  and,  if  the 
other  rights  and  privileges  of  the  latter  com- 
pany passed  over  to  the  consolidated  com- 
pany,  we  do  not  see  why  the  privilege  in 
question  should  not  do  so,  nor  why  the  power 
given  to  the  county  to  subscribe  to  the  stock 
should  not  continue  in  force."  The  court 
distinguished  the  case  from  that  of  Harsh- 
man  V.  Bates  Co.,  92  U.  S.  569,  on  the  ground 
that  in  that  case  the  subscription  to  stock  was 
made  by  the  county  court  in  behalf  of  a 
township,  and  that  the  county  court  was  re- 
garded as  being  the  mere  agent  of  the  town* 
ship,  and  as  having  no  discretion  to  go  be- 
yond the  precise  terms  of  the  power  given  to 
it,  to  subscribe  to  the  stock  of  the  company 
named  in  the  vote;  while  in  the  Case  of  Scot- 
land Co.,  the  county  court  acted  as  the  rep- 
resentative authority  of  the  county  itself,  and 
was  ofiBcially  invested  with  all  the  discretion 
necessary  to  be  exercised  under  the  change  of 
circumstances  brought  about  by  the  consoli* 
dation.  The  court  further  proceeded  to  say, 
in  the  Scotland  Co.  Case,  (p.  693:)  "If  we 
look  at  the  subject  in  a  broad  and  general 
view,  it  will  be  still  more  manifest  that  the 
power  in  question  was  intended  to  exist,  not- 
withstanding the  consolidation.  The  project 
of  the  railroad  promised  a  great  public  im- 
provement, conducive  to  the  interests  of  Al- 
exandria and  the  counties  through  which  it 
would  pass.  Its  construction,  however, 
would  greatly  depend  upon  the  local  aid  and 
encouragement  it  might  receive.  Tiie  inter- 
ests of  its  projectors  and  of  the  country  it  was 
to  traverse  were  regarded  as  mutual.  The 
power  of  the  adjacent  counties  and  towns  to 
subscribe  to  its  stock,  as  a  means  of  securing 
Its  construction,  was  desired,  not  only  by  the 
company,  but  by  the  inhabitants.  Whether 
the  policy  was  a  wise  one  or  not  is  not  now 
the  question.  It  was  in  accordance  with  the 
public  sentiment  of  that  period.  The  power « 
was  sought  at  the  hands  of  the  legislature,  ^ 
and  was* given.  It  was  relied  on  by  those* 
who  subscribed  their  private  funds  to  the 
enterprise.  It  was  involved  in  the  general 
scheme  as  an  integral  part  of  it,  and  as  much 
contributory  and  necessary  to  its  success  as 
the  prospectiTe  right  to  take  toUa.    Why  it 
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should  not  still  attach  to  this  portion  of  the 
load,  as  one  of  the  rights  and  privileges  be- 
longing to  it,  into  whose  hands  soever  it 
comes,  by  consolidation  or  otherwise,  it  is 
difficult  to  see."  The  conclusion  of  the  court 
was  that  the  power  of  the  county  of  Scotland 
to  subscribe,  being  a  right  and  privilege  of 
the  Alexandria  &  Nebraska  City  liailroad 
Company,  passed,  with  its  other  rights  and 
privileges,  into  the  new  conditions  of  exist- 
ence which  that  company  assumed  under  the 
consolidation,  and  this  although  the  company 
-with  which  the  consolidation  was  effected  be- 
longed  to  the  state  of  Iowa. 

In  Town  of  East  Lincoln  v.  Davenport,  94 
U.  S.  801,  at  October  term,  1876,  which  was 
a  suit  on  coupons  attached  to  bonds  issued  by 
a  town  in  Illinois,  provision  had  been  made 
by  statute,  prior  to  the  time  when  a  subscrip- 
tion was  made  by  that  town  to  the  stock  of  a 
railroad  company,  that  the  company  might 
consolidate  with  other  companies,  in  order  to 
carry  out  the  object  of  its  charter,  and  that 
its  franchises,  rights,  subscriptions,  and  cred- 
its might  be  transferred,  and  such  consolida- 
tion was  effected,  and  a  subsequent  transfer 
by  the  consolidated  company  was  lawfully 
made,  to  a  new  company  engaged  in  construct- 
ing a  connecting  road;  thus  forming  a  con- 
tinuous line,  the  stockholders  in  the  former 
companies  becoming  stockholders  in  the  new 
company.  It  was  held  that  a  delivery  by  the 
town  to  such  new  company  of  bonds  for  the 
payment  of  the  original  supscription,  and  a 
receipt  of  a  certificate  of  stock  in  the  new 
company,  were  warranted  by  law.  In  the 
opinion  of  the  court  the  doctrine  of  the  case 
of  County  of  Scotland  v.  Thomas,  94  U.  S. 
682,  was  confirmed,  and  the  distinction  drawn 
in  that  case  between  it  and  the  case  of  Harsh- 
man  T.  Bates  Co., 92  U.S.  569,  was  adverted 
to. 
In  County  of  Bates  v.  "Winters,  97  U.  S.  83, 
a>  at  October  term,  1877,  the  suit  was  brought 
H  to  recover  the  amount  of  bonds  and  coupons 
*  issued  by  the  county  of  Bates,  in  the  state'nf 
Missouri,  in  behalf  of  Mount  Pleasant  town- 
ship, in  that  county.  The  bonds  were  issued 
in  January,  1871.  to  the  Lexington,  Lake  & 
Gulf  Railroad  Company,  a  corporation  formed 
by  the  consolidation  of  the  Lexington,  ChiUi- 
cothe  &  Gulf  Bailroad  Company  with  another 
corporation.  The  township  had  voted  in 
April,  1870,  in  favor  of  a  subscription  to  the 
stock  of,  and  the  issue  of  bonds  to,  the  Lexing- 
ton, ChlUicothe  &  Gulf  Bailroad  Company. 
No  subscription  to  the  stock  of  that  company 
was  shown  to  have  been  made,  but  the  sub- 
scription was  made  on  the  books  of  the  new 
company  formed  by  the  consolidation.  This 
court  held  that  as,  in  fact,  no  subscription 
had  been  made  to  the  stock  of  the  Lexington, 
Chillicotbe  &  Gulf  Bailroad  Company,  the 
bonds  were  void,  under  the  ruling  in  Harsh- 
man  y.  Bates  Co.,  because  the  popular  vote 
gave  authority  to  subscribe  to  the  stock  of 
one  company,  while  the  subscription  was 
made  and  the  bonds  were  issued  to  a  different 
company;  and  that  the  recitals  in  the  bonds 


were  such  that  there  could  be  no  honaflde- 
holders  of  them.  The  bonds  recited  on  their 
face  that  the  vote  had  been  on  the  proposition 
to  subscribe  to  tlie  capital  stock  of  the  Lex- 
ington, Chillicotbe  &  Gulf  Railroad  Compan3-, 
and  that  that  company  and  another  company 
had  been  consolidated  into  one  company,  un- 
der the  name  of  the  Lexington,  Lake  &  Gulf 
Railroad  Company,  to  which  latter  company 
the  bonds  were,  on  their  face,  issued.  Tliis^ 
court  reversed  the  judgment  below,  which 
had  been  in  favor  of  the  plaintiff,  and  re- 
manded the  case  for  a  new  trial. 

In  Wilson  v.  Salamanca,  99  U.  S.  499,  at 
October  term,  1878,  the  suit  was  against  the- 
township  of  Salamanca,  in  Cherokee  county, 
Kan.,  to  recover  the  amount  of  coupons  de- 
tached from  bonds  issued  by  that  township  to- 
the  Mempliis,  Carthage  &  Northwestern  Rail- 
road Company.  Tbo  iionds  were  issued  in 
September,  1872,  in  pursuance  of  an  election 
held  in  November,  1871,  at  which  it  was  voted 
to  subscribe  to  stock  in  and  issue  bonds  to  the 
State  Line,  Oswego  &  Southern  Kansas  Rail- 
road Company.  After  the  vote  Wius  had  the 
latter  company  was  consolidated  with  another^ 
railroad  company,  into  a  new  corporation,  toe* 
which  the  bonds*were  issued.  The  subscrip-* 
tion  was  made  to  the  stock  of  the  new  corpo- 
ration, and  no  other  vote  was  had  than  the 
one  above  mentioned.  The  case  came  up  on 
questions  certified,  one  of  which  was  as  fol- 
lows: "  Whether  or  not  it  is  a  defense  to  this 
action  by  a  bonaflde  holder  for  value  of  the 
interest  coupons  sued  on,  without  actual  no- 
tice, that  after  the  order  of  tlie  board  of  county 
commissioners  for  an  election,  and  after  a 
favorable  vote  by  a  three-fifths  majority  of 
the  qualified  electors  of  Salamanca  township, 
according  to  law,  to  subscribe  stock  in  the 
State  Line,  Oswego  &  Southern  Kansas  Bail- 
road Company,  payable  in  negotiable  bonds, 
to  aid  in  the  construction  of  its  railroad,  the 
subscription  of  stock  and  the  issue  of  bonds 
without  any  further  election  were  made  to 
the  Memphis,  Carthage  &  Northwestern  Bail- 
road  Company  yith  which  said  prior  com- 
pany, in  whose  favor  the  vote  was  had,  had 
become  merged  and  consolidated  under  a  law 
existing  at  the  time  of  said  election,  to  form 
a  continuous  line."  The  judgment  of  tlie 
circuit  court  was  in  favor  of  the  township; 
but  this  court  reversed  the  judgment,  and  an- 
swered the  above  question  in  the  negative,  on 
the  authority  of  the  case  ol  County  of  Scot- 
land T.  Thomas,  94  U.  S.  682.  The  court  said: 
"The  power  of  the  State  Lme,  Oswego  & 
Southern  Kansas  Railroad  Company  to  con- 
solidate with  other  companies  existed  when 
the  vote  for  subscription  was  taken  in  the 
township.  When  the  consolidation  took  place 
there  was  a  perfected  power  in  the  township 
to  subscribe  to  the  stock  of  that  company,  and 
there  was  also  an  existing  privilege  in  the 
company  to  receive  the  subscription.  That 
privilege,  as  we  held  in  the  Scotland  County 
Case,  passed  by  the  consolidation  to  the  con- 
solidated company."  The  court  distinguished 
the  case  from  thatof  Harshman  t.  Bates  Co.t 
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92  TJ.  S.  569,  on  the  groand  that  the  township 
trustee  and  the  township  clerk,  who  made  the 
sabscription  and  issued  the  bonds  In  the  Sal- 
amanca Township  Case,  acted  in  their  oflScial 
capacity  as  the  constitnted  authorities  of  the 
township  and  its  legal  representatives,  and 
not  as  mere  agents,  and  occupied  the  position 
of  the  county  court  in  the  Scotland  County 
^Case. 

^  In  Menasha  v.  Hazard,  102  U.  S.  81,  at 
7  October  term,  1880,*the  suit  was  against  the 
town  of  Menasha,  in  the  county  of  Winne- 
bago and  state  of  Wisconsin,  to  recover  the 
amonnt  of  coupons  detached  from  bonds 
issued  by  that  town  to  the  Wisconsin  Cen- 
tral Bailroad  Company  in  October,  1871.  It 
bad  been  voted  by  the  town  in  June,  1870, 
to  issue  bonds  to  the  Portage,  Winnebago  & 
Superior  Bailroad  Company.  After  the  vote 
was  bad,  and  in  November,  1870,  the  Port- 
4ge,  Winnebago  &  Superior  Bailroad  Com- 
inny  was  consolidated  with  another  com- 
pany, and  its  name  was  changed  in  Febru- 
ary, 1871,  to  that  of  the  Wisconsin  Central 
Bailroad  Company,  and  a  further  consolida^ 
tion  took  place  with  a  company  to  which  the 
bonds  were  afterwards  issued.  It  appeared 
that  before  the  subscription  and  bonds  were 
voted  the  Portage,  Winnebago  &  Superior 
Bailroad  Company  was  authorized  by  statute 
to  consolidate  with  other  companies  con- 
structing connecting  lines,  and  that  the  con- 
solidation was  effected  in  pursuance  of  the 
statute.  This  court  held  that,  under  these 
circumstances  the  issuing  of  the  bonds  to  the 
consolidated  company  was  lawful. 

In  Barter  v.  Kernochan,  103  U.  S.  562,  at 
October  term,  1880,  bonds  had  l>een  voted  by 
"the  township  of  Harter,  in  Clay  county,  111., 
«s  a  donation  to  tlie  Illinois  Southeastern 
Bailway  Company,  and  were  issued  to  the 
Springfield  &  Illinois  Sontheastern  Bailway 
Company,  the  latter  company  having  been 
formed,  subsequently  to  the  vote,  by  a  con- 
solidation between  the  former  company  and 
another  company.  This  court  held  that  the 
statutes  of  Illinois  existing  when  the  vote 
was  taken  authorized  the  consolidation,  and 
that,  upon  such  consolidation,  the  new  com- 
pany succeeded  to  all  the  rights,  franchises, 
and  powers  of  the  constituent  companies. 
The  court  said,  (p.  674:)  "The  power  in  the 
township  to  make  a  donation  to  aid  in  the 
construction  of  the  Illinois  Southeastern 
Railway  was  also  a  privilege  of  the  latter 
corporation,  and  that  privilege,  upon  the 
consolidation,  passed  to  the  new  company. 
The  donation  was  voted  before  the  consoli- 
dation took  effect,  and,  since  the  consolidated 
or  new  company  did  not  propose  to  apply 
^such  donation  to  purposes  materially  differ- 
Sent  from  those  for  which  the  people  voted  it 
•  in  1868.  its  right  to*recelve  the  donation,  at 
least  when  the  township  assented,  cannot  be 
doubted."  The  validity  of  the  bonds  was 
upheld. 

In  New  Buffalo  v.  Iron  Co.,  105  U.  S.  73, 
at  October  term,  1881,  the  suit  was  brought 
on  bonds  and  coupons  issued  by  the  town- 


ship of  New  Buffalo,  in  the  county  of  Ber- 
rien and  state  of  Michigan.  The  bonds  had 
been  voted  by  the  township  in  May,  1809,  as 
a  donation  in  favor  of  the  Chicago  &  Michi- 
gan Lake  Shore  Bailroad  Company.  When 
the  bonds  were  voted  there  was  in  force  a 
general  statute  under  which  any  railroad 
company  of  the  state,  forming  a  continuous 
or  connected  line  with  any  other  railroad 
company  in  or  out  of  the  state,  could  consoli- 
date with  the  latter.  The  statute  provided 
that  the  new  coi-poration  should  possess  all 
the  powers,  rights,  and  franchises  conferred 
upon  its  constituent  corporations,  and  that 
they  should  be  deemed  to  be  transferred  to 
and  vested  in  it.  After  the  vote  was  had 
the  company  to  which  the  bonds  were  voted 
was  consolidated  with  anotlier  company,  into 
a  new  corporation,  having  the  name  of  the 
Chicago  &  Michigan  I^ke  Shore  Bailroad 
Company.  The  point  was  taken  in  this 
court  that  the  bonds  were  void  because  they 
were  delivered  to  a  company  to  which  they 
w^ere  not  voted.  This  court  said :  "  The  only 
remaining  objection  to  the  judgment  is  that 
the  bonds  were  delivered  to  the  consolidated 
company,  when  they  were  not  voted  to  that 
company.  We  concur  with  the  court  below 
in  holding  that  the  aid  voted  must  be  deemed 
to  have  been  given  in  view  of  the  then  ex- 
isting statute,  authorizing  two  or  more  rail- 
road companies  forming  a  continuous  or  con- 
nected line  to  consolidate  and  form  one  cor- 
poration, and  Investing  the  consolidated  com- 
pany with  the  powers,  rights,  property,  and 
franchises  of  the  constituent  companies. 
Nugent  V.  Supervisors,  19  Wall.  241;  County 
of  Scotland  v.  Thomas,  94  U.  S.  682;  Town 
of  East  Lincoln  v.  Davenport,  Id.  801;  Wil- 
son '<  Salamanca,  99  U.  S.  504;  Empire  v. 
Darlington,  101  U.  S.  87;  Menasha  v.  Haz- 
ard. 102  U.  S.  81;  Harter  v.  Kernochan,  103 
U.  S.  562;  County  ol  Tipton  v.  Locomotive 
Works,  Id.  523.  The  bonds  were  therefore 
rightfully  delivered  to  the  new  or  consoli- 
dated corporation."  This  court  affirmed  theS 
judgment  against  the  township.  'The  new* 
trial  which  was  directed  by  this  court  in 
County  of  Bates  v.  Winters,  97  U.  S.  88. 
took  place,  and  resulted  in  another  judgment 
against  Bates  county,  which  was  brought  be- 
fore this  court  in  Bates  Co.  v.  Winters,  112  U. 
S.  325.  5  Sup.  Ct.  Bep.  157,  (at  October  term, 
1884.)  The  bonds  were  issued  by  the  county 
court  on  behalf  of  the  township.  This  court 
held  that,  at  the  second  trial,  an  acceptance 
by  the  Lexington,  Chillicothe  &  Gulf  liail- 
road  Company  of  the  subscription  to  its  stock 
had  been  shown,  which  made  the  subscrip- 
tion complete  and  binding  as  a  subscription 
to  the  stock  prior  to  the  consolidation,  the 
judgment  in  County  of  Bates  v.  Winters,  97 
U.  S.  83,  having  been  reversed  because  it 
did  not  appear  that  the  county  court  had  act- 
ually subscribed  to  the  capital  stock  of  the 
Ijexington,  Chillicothe  &  Oulf  Bailroad  Com- 
pany before  the  consolidation.  This  court 
held,  in  the  case  in  112  U.  S.  325,  5  Sup.  a. 
Bep.  157,  that  the  valid  subscription  made  . 
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prior  to  the  consolidation  rendered  unneces- 
sary a  subscription  to  tlie  stock  of  tlie  con- 
solid.ited  company,  which  latter  subscription 
it  had  held,  in  Harshman  v.  Bates  Co.,  92  U. 
S.  569,  and  County  of  Bates  v.  Winters,  97  U. 
S.  83,  to  have  been  in  valid.  In  the  case  In  112 
U.  8. 325, 5  Sap.  Ct.  Rep.  157,  this  court  went 
on  to  say:  "i^  the  Lexington,  Chillicothe  & 
Gulf  Company  was  organized  under  the  gen- 
eral railroad  law  of  Missouri,  which  author- 
ized consolidations,  the  subsequent  consoli- 
dation of  that  company  with  another  organ- 
ized under  the  same  law  did  not  avoid  the 
subscription  which  was  made  to  its  stock  on 
the  17th  of  June,  and  the  bonds  in  payment  of 
the  subscription  were  properly  delivered  to 
the  consolidated  company.  This  has  been 
many  times  decided.  New  Buffalo  T.  Iron 
Co.,  105  U.  S.  78,  and  the  cases  there  cited." 
This  court  held  the  bonds  to  be  valid. 

We  do  not  think  that  the  rigid  rule  laid 
down  in  the  case  of  Harshman  v.  Bates  Co., 
9217.  S.  569,  ought  to  beapplied  to  the  present 
case,  although  it  is  a  case  of  t>onds  issued  by 
a  county  court  in  the  state  of  Missouri  on  be- 
half of  a  township  of  the  county.  In  the 
articles  of  association  of  the  St.  Louis,  Cliilli- 
cothe  &  Omaha  Railroad  Company  it  was 
«  declared  that  the  object  of  the  association  was 
H  to  construct,  maintain,  and  operate  a  railroad 
*  for  public  use,  from  Ctiillicothe  to  such'point 
on  the  boundary  line  between  Missouri  and 
Iowa  as  should  be  deemed,  after  actual  sur- 
vey, to  be  on  the  most  direct  and  feasible 
route  for  constructing,  maintaining,  and  op- 
erating a  railroad  between  Ctiillicothe  and 
Omaha,  in  Nebraska;  and,  by  the  same  ar- 
ticles, it  was  provided  that  the  association 
was  organized  under  and  subject  to  the  laws 
of  the  state  of  Missouri,  contained  in  chapters 
62,  63,  tit.  24,  Gen.  St.  Mo.  1865,  possess- 
ing all  and  singular  the  powers  therein  con- 
tained. Ttie  St.  Louis,  Council  Bluffs  & 
Omaha  Railroad  Company,  in  Iowa,  was 
formed  in  September,  1870,  to  construct  a 
railroad  from  Council  Bluffs,  in  Iowa,  to  the 
state  line  between  Iowa  and  Missouri,  at  a 
point  where  the  Chilllcothe  &  Omaha  Rail- 
road should  reach  such  state  line,  and,  in  the 
event  of  the  consolidation  of  the  Iowa  corpo- 
ration with  the  Chillicothe  &  Omaha  Railroad 
Company,  (which  was  the  new  and  changed 
name  of  the  St.  Louis,  Chillicothe  &  Omaha 
Railroad  Company,)  then,  in  connection  with 
that  company,  "to  form  a  continuous  line  of 
railroad  from  the  city  of  Omaha,  in  the  state 
of  Nebraska,  and  the  city  of  Council  Bluffs, 
in  the  state  of  Iowa,  to  the  city  of  St.  Louis, 
in  the  state  of  Missouri."  The  consolidation 
thus  contemplated  took  place.  The  new  com- 
pany was  called  the  St.  Louis,  Council  Bluffs 
&  Omaha  Railroad  Company,  and  tlie  bonds 
were  issued  to  it.  They  were  issued  as  ne- 
gotiable securities,  to  pay  for  the  subscription 
voted  to  the  stock  of  the  Missouri  corporation. 
The  vote  was  that  they  should  be  issued  in 
accordance  with  the  law  regulating  subscrip- 
tions by  municipal  townships  to  railroad  com- 
panies, in  payment  of  a  subscripliou  to  be 


made  on  behalf  of  the  township  of  Chlllioothe 
to  the  stock  of  the  Missouri  company.  The 
object  of  the  consolidation  was  stated  in  the 
articles  of  consolidation  to  be  to  consolidate 
the  two  companies  into  one,  "for  the  purpose 
of  constructing,  owning,  maintaining,  using, 
and  operating  a  continuous  line  of  railroad 
from  the  city  of  Omaha,  in  Nebraska,  and  the 
city  of  Council  Bluffs,  in  Iowa,  to  the  city  of 
Chillicothe,  in  Missouri,  under  the  name  of 
the  St.  Louis,  Council  Bluffs  &  Omaha  Rail- 
road Company."  The  vote  of  the  people  to^ 
subscribe  to  the  stock,  followed  by  the  issue^ 
of  the*bonds,  was  an  adoption  of  the  articles* 
of  association  of  the  Missouri  company,  not 
only  with  the  powers  and  purposes  expressed 
in  those  articles,  and  conferreKl  by  then  exist- 
ing statutes,  but  with  all  powers  which  had, 
prior  to  the  vote,  been  conferred  upon  it  by 
statute.  The  intention  and  purpose  of  the 
voters  of  the  township  in  voting,  and  of  the 
county  court  of  the  county  in  issuing,  the 
bonds,  were  fully  carried  out  in  what  was 
done.  The  vote  of  the  people  contemplated 
and  authorized  the  very  thing  that  was  done. 
The  bonds  were  voted  for  the  express  purpose 
of  constructing  a  road  from  Chillicothe  to  the 
boundary  line  between  Missouri  and  Iowa, 
with  a  view  to  continuing  the  road  from  such 
boundary  line  to  Omaha,  in  Nebraska.  This- 
object  was  attained  by  means  of  the  consolida- 
tion. The  road  was  constructed  by  the  con- 
solidated company  from  Chillicothe  to  the 
boundary  line  between  Missouri  and  Iowa, 
through  the  counties  of  Missouri  named  in 
the  articles  of  association  of  the  Missouri 
company,  and  was  continued  thence  to  Omaha, 
in  Nebraska,  and  has  ever  since  been  operated 
upon  that  line.  The  object  expressed  in  the 
articles  of  association  of  the  Missouri  com- 
pany, of  having  a  continuous  road  from  Chil- 
licothe to  Omaha,  was  not  only  effectually 
accomplished  by  the  consolidation,  but  could 
not  have  been  accomplished  without  it.  The 
Missouri  corporation  could  not  have  built  the 
road  in  Iowa,  from  the  state  line  to  Council 
Bluffs,  and  a  railroad  extending  only  from 
Chillicothe  to  the  state  line  would  not  have 
answered  the  purpose  contemplated.  To  say,, 
therefore,  that  there  has  been  any  substantial 
diversion  in  the  use  of  the  bonds  from  the 
purpose  contemplated  by  the  vote  of  the  peo- 
ple of  the  township,  because  of  the  consolida- 
tion and  of  the  issuing  of  the  bonds  to  the 
consolidated  company,  which  has  made  the 
very  road  intended,  because  the  authority  con- 
ferred by  the  vote  was  nominally  one  only  to 
issue  the  bonds  to  the  Missouri  corporation,  i» 
not  a  sound  proposition,  in  view  of  the  fact;, 
that  the  statute  of  Missouri  expressly  author- 
ized the  consolidation  which  took  place. 
Under  the  facts  of  the  case  the  provision  for 
consolidation  became  a  part  of  the  contract^ 
between  the  township  and  the  railroad  com-^ 
pany,  and  the  vote  to  issue  the  bonds  to'the* 
compaiiy  was  an  assent  to  the  exercise  by  it 
of  all  the  corporate  powers,  including  that  of 
consolidation,  with  which  it  was  invested  at 
the  time  of  the  vote.    So  true  is  this,  that,  if 
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the  Missouri  company  had  never  been  consol- 
idated with  the  Iowa  company,  and  the  road 
had  only  been  built  to  the  state  line,  and  no 
extension  of  it  through  Iowa  to  Council  Bluffs 
and  Omaha  had  been  made,  it  might  well  have 
been  urged  that  the  citizens  of  the  township 
hnd  been  defrauded,  and  that  the  purpose  in 
Issuing  the  bonds  had  not  been  carried  out. 

We  think  that  in  the  present  case  the  rule 
applied  in  the  cases  before  cited,  of  County 
of  Scotland  v.  Thomas,  94  U.  S.  682;  Town 
of  East  Lincoln  t.  Davenport,  94  U.  S.  801; 
Wilson  T.  Salamanca,  99  U.  S.  499;  Menasha 
v.  Hazard,  102  U.  S.  81 ;  Harter  t.  Kernochan, 
103  U.  S.  562;  New  Buffalo  v.  Iron  Co.,  105 
U.  S.  73;  and  Bates  Co.  v.  Winters,  112  TJ.  S. 
325,  5  Sup.  Ct.  Bep.  157, — is  the  more  proper 
and  salutary  one;  and  that  the  doctrine  laid 
down  in  Harshman  v.  Bates  Co.,  92  U.  S.  569, 
and  in  County  of  Bates  v.  Winters,  97  U.  S. 
83,  that  a  county  court  in  Missouri  could  not, 
on  a  vote  by  a  township  to  issue  bonds  to  a 
corporation  named,  issue  the  bonds  to  a  com- 
pany formed  by  tlie  consolidation  of  that  cor- 
poration with  anotlier  corporation,  would  not 
be,  if  applied  here,  a  sound  doctrine. 

6.  As  to  the  objection  that  it  does  not  ap- 
pear by  the  findings  of  the  circuit  court  that 
there  was  any  formal  order  made  by  the 
county  court  for  the  issue  of  the  bonds.  By 
section  51  of  the  statute  before  cited  it  was 
provided  that,  if  it  sliould  appear  from  the 
returns  of  the  election  that  not  less  than  t  wo- 
tliirds  of  the  qualified  voters  voting  at  the 
election  were  in  favor  of  the  subscription  to 
the  stoclc  of  the  railroad  company,  it  should 
be  the  duty  of  the  county  court  to  make  the 
subscription  in  behalf  of  the  township,  ac- 
cording to  the  terms  and  conditions  thereof, 
and  that  if  those  conditions  provided  for  the 
issuing  of  bonds  in  payment  of  such  sub- 
scription, the  county  court  should  issue  such 
bonds  in  the  name  of  the  county  and  deliver 
them  to  the  railroad  company.  This  imposed 
t>a  plain  duty  in  the  present  case  upon  tlie 
Scounty  court,  because  the  statute  and  the 
*  vote,  taken  together,  authorized*  the  sub- 
scription and  tlie  issue  of  the  bonds,  and  no 
formal  order  by  the  county  court  to  do  those 
acts  was  necessary.  The  acts  were  ministe- 
rial. The  statute  left  no  discretion  in  the 
couuty  court,  but  made  it  tlie  duty  of  the 
court  to  make  the  subscription  and  issue  the 
bonds.  The  sole  duty  of  the  court  was  to 
ascertain  that  the  proper  vote  had  been  had. 
The  bonds  state  on  their  face  that  they  are 
"issued  under  and  pursuant  to  an  order  of 
the  county  court  of  Livingston  county,  au- 
thorized by  a  two-thirds  vote  of  the  people  of 
Chiliicothe  municipal  township, "  and  each 
bond  also  states  that  the  county  has  executed 
it  by  the  presiding  justice  of  the  county  court 
or  the  county,  under  an  order  of  the  court, 
signing  bis  name  to  the  bond,  and  by  the 
clerk  of  tlie  court,  under  the  order  thereof, 
attesting  the  same  and  aEBxiiig  thereto  the  seal 
of  the  court,  and  it  is  so  signed  and  attested 
and  the  seal  is  affixed.  Moreover,  the  find- 
iug  of  the  circuit  court  is  that  the  records  of 


the  connty  court  show  that  that  court  made 

an  order  on  the  21st  of  February,  1877,  stat- 
ing  that,  under  and  by  virtue  of  the  statute 
of  the  state,  approved  March  23,  1868,  the 
county  of  Livingston,  for  the  use  and  in  be- 
half of  the  municipal  township  of  Chiliicothe, 
had  issued  and  delivered  the  bonds  in  ques- 
tion to  the  St.  Loais,  Council  Bluffs  &  Omaha 
Bailroad  Company.  It  is  also  found  as  a  fact 
by  the  circuit  court,  that  the  county  of  Liv- 
ingston had  made  11  semi-annual  payments 
of  interest  on  the  bonds  from  the  proceeds  of 
taxes  levied  in  each  year  on  the  taxable  prop- 
erty of  the  township. 

The  county  court  having  been  designated 
by  the  statute  as  the  proper  authority  to  de- 
termine that  the  conditions  existed  which  au- 
thorized the  making  of  the  subscription,  to 
be  followed  by  the  issuing  of  the  bonds,  the 
fact  of  the  issue  of  the  bonds  by  the  county 
court,  under  its  seal,  with  the  recitals  con- 
tained in  the  bonds,  and  the  other  fact&  above 
stated,  estop  the  county  from  urging,  as 
against  a  bona  fide  holder  of  the  bonds  and 
coupons,  the  existence  of  any  mere  irregu- 
larity in  the  making  of  the  subscription  oi 
the  issuing  of  the  bonds.  On  the  foregoing 
facts  it  must  be  presumed  that  the  subscrip-^ 
tion  to  the  stock  was  made  by  the  county  jj 
court  in  behalf  of 'the  township,  and  the* 
county  is  estopped  from  asserting  the  con- 
trary. We  are  referred  by  the  counsel  for 
the  plaintiff  in  error  to  the  cases  of  State  v. 
Garroutte,  67  Mo.  445,  and  Weil  v.  Greene 
Co.,  69  Mo.  2bl,  as  holding  to  the  contrary 
of  the  views  we  have  here  announced.  In- 
dependently of  the  fact  that  these  decisions 
were  made  in  1878,  many  years  after  the 
bonds  in  the  present  case  were  issued,  no  such 
facts  existed  in  those  cases  as  exist  in  the 
present  case.  In  the  case  in  67  Mo.  the  bonds 
were  issued  to  the  Hannibal  &  St.  Joseph 
Railroad  Company,  to  aid  in  building  the 
Kansas  City  &  Memphis  Railroad,  alleged  to 
be  a  branch  of  the  former  road.  The  main 
line  had  never  been  built.  The  court  said 
that  a  branch  road  necessarily  presupposed  a 
main  trunk  line;  and  that  the  Kansas  City& 
Memphis  Railroad  was,  for  all  practical  pur- 
poses, really  a  distinct  and  independent 
branch  of  the  Hannibal  &  St  Joseph  Uailroad, 
the  union  existing  merely  In  name  but  not 
in  substance,  and  the  branch  road  having 
separate  stock  and  stockholders,  president, 
directors,  and  liabilities  from  the  main  road, 
so  as  to  require,  under  the  constitution  of 
Missouri  of  1865,  a  vote  of  the  peopk  in  fa- 
vor of  the  issue  of  the  Ixinds.  There  was 
no  vote  of  the  people  in  that  case.  In  the 
case  in  69  Mo.  the  bonds  had  been  issued 
by  Greene  county  to  the  Hannibal  &  St. 
Joseph  Railroad  Company,  to  aid  in  build- 
ing the  road  through  that  county.  The 
case  did  not  show  that  there  was  any  con- 
nection between  the  Hannibal  &  St.  Jo- 
seph Railroad  Company  and  the  railroad  to 
be  built,  nor  what  railroad  it  was,  nor  that 
Greene  county  had  ever  subscribed  to  the 
stock  of  any  railroad  company.    The  excep- 


Digitized  by 


Google 


28 


SUPSEME  COURT  BEPOBTER. 


tioDS  taken  on  the  trial,  as  above  set  forth, 
do  not  present  any  question  different  from 
those  which  have  been  discussed.  The  bonds 
and  coupons  were  properly  read  in  evidence, 
and  so  were  the  certified  copies  of  the  tax 
levies.  \7e  find  no  error  in  the  record,  and 
the  judgment  of  the  circuit  court  is  affirmed. 


(128  U.  8.  98) 

NASHVILLE,  C.  &  ST.  L.  EX.  CO.  v.  STATE 
or  ALABAMA.  1 
(Octol>er  22,  1888.) 

1.  Constitutional   Law— Intebstatk   Coh- 
iiEBCB— Licensing  Enoineess. 

Act  Ala.  June  1, 1887,  providing  that  englneera 
and  other  railroad  employes  shall  be  examined 
by  a  medical  board,  to  determine  whether  or  not 
they  are  "oolor-blmd,"  imposing  the  expense 
thereof  on  the  company  employing  them,  and 
making  their  employment  penal  unless  they  have 
certificates  of  fitness,  is  not  repugnant  to  the 
power  vested  in  congress  to  regulate  commerce, 
as  applied  to  a  railway  company  having  its  lines, 
on  which  the  engineer  runs,  in  different  states 
Following  Smith  v.  Alabama,  8  Sup.  Ct.  Bep.  501. 

S.  Baus— Dux  Pboobss  of  Law. 

Nor  does  the  provision  therein,  reqniring  the 
company  to  ws  the  examination  fees,  deprive 
the  company  of  property  without  due  process  of 
law,  in  violation  of  Const.  U.  S.  11th  amend. 

8.  Samb— Cbiuinal  Law— Place  ov  Tbial. 

The  provision  of  Const.  U.  8.  art.  8,  that  trials 
of  all  crimes  shall  be  in  the  state  where  com- 
mitted, applies  only  to  trials  in  the  federal  courts. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Alabama. 

Oscar  R.  Bandlev,  for  plaintiff  In  error. 
T.  If.  MoOlelland,  Atty.  Gen.,  for  defendant 
in  error. 


Field,  J.  *A  statute  of  Alabama  which 
took  effect  on  the  1st  of  June,  1887,  "for  the 
protection  of  the  traveling  public  against  ac- 
cidents caused  by  color-blindness  and  defect- 
ive vision,"  declares  that  all  persons  afflicted 
with  color-blindness  and  loss  of  visual  power, 
to  tlie  extent  therein  defined,  are  "disquali- 
fied from  serving  on  railroad  lines  within  the 
state  in  the  capacity  of  locomotive  engineer, 
fireman,  train  conductor,  brakeman,  station 
agent,  switchman,  flag-man,  gate-tender,  or 
signal-man,  or  in  any  other  position  which 
requires  the  use  or  discrimination  of  form  or 
color  signals;"  and  makes  it  a  misdemeanor, 
punisliiible  by  fine  of  not  less  than  ten  nor 
more  tlian  fifty  dollars  for  each  offense,  for 
a  person  to  serve  in  any  of  the  capacities 
mentioned  witliout  having  obtained  a  certifi- 
cate of  fitness  for  his  position  in  accordance 
with  the  provisions  of  tlie  act.  It  provides 
for  the  appointment  by  the  governor  of  a 
suitable  number  of  qualified  medical  men 
throughout  the  state  to  carry  the  law  into 
effect,  and  for  the  examination  by  them  of 
persons  to  be  employed  in  any  of  the  capaci- 
ties mentioned;  prescribes  rules  to  govern 
the  action  of  tlie  examiners;  andallows  them 
a  fee  of  three  dollars  for  the  examination  of 
each  person.  It  declares  that  re-examiuatioiis 
shall  be  made  once  in  every  five  years,  and 
whenever  sickness,  or  fever,  or  accidents  cal- 
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culated  to  affect  the  visual  organs  have  oc- 
curred to  the  parties,  or  a  majority  of  the 
board  may  direct;  that  the  examinations  and 
re-examinations  shall  be  made  at  the  expense 
of  the  railroad  companies ;  and  that  it  shall 
be  a  misdemeanor,  punishable  by  a  fine  of 
not  leas  than  fifty  nor  more  than  five  huu~ 
dred  dollars  for  each  offense,  for  any  such, 
company  to  employ  a  person,  in  any  of  the- 
capacities  mentioned,  who  does  not  possess  a 
certificate  of  fitness  therefor  from  the  exam- 
iners in  so  far  as  color-blindness  and  the  vis- 
ual organs  are  concerned.  The  defendant^ 
the  Nashville,  Chattanooga  &  St.  Louis  Bail- 
way  Company,  is  a  corporation  created  underj 
the  laws  of^ennessee,  and  runs  its  trains* 
from  Nashville,  in  that  state,  to  various 
points  in  other  states;  24  miles  of  its  line  be- 
ing in  Alabama,  2  miles  In  Georgia,  7  In  Ken- 
tucky, and  4&i  in  Tennessee.  On  the  2d  of 
August,  1887,  one  James  Moore,  was  employed 
by  the  company  as  a  train  conductor  on  its 
road,  and  acted  in  that  capacity,  in  thecounty 
of  Jackson,  in  Alabama,  without  having  ob- 
tained a  certificate  of  his  fitness  so  far  as 
color-blindness  and  visual  powers  were  con- 
cerned, in  accordance  with  the  law  of  that 
state.  For  this  employment  the  company 
was  indicted  in  the  circuit  court  of  the  state 
for  Jackson  county,  under  the  statute  men- 
tioned, and  on  its  plea  of  not  guilty  was  con- 
victed, and  fined  $50.  On  appeal  to  the  su- 
preme court  of  the  state  the  judgment  was 
affirmed,  and  to  review  it  the  case  is  brought 
in  error  to  this  court. 

It  was  contended  in  the  court  below^ 
among  other  things,  that  the  statute  of  Ala- 
bama was  repugnant  to  the  power  vested  ia 
congress  to  regulate  commerce  among  the 
states,  and  that  it  violated  the  clause  of  th» 
fifth  amendment  which  declares  that  no  per- 
son shall  be  deprived  of  his  property  with- 
out due  process  of  law.  The  same  positions- 
are  urged  in  this  court,  with  the  further 
position  that  the  statute  is  in  conflict  witb 
the  clause  in  the  third  article  of  the  constitu- 
tion which  provides  that  the  trials  of  all 
crimes  shall  be  held  in  the  state  where  they 
were  committed.  The  first  question  thus 
presented  is  covered  by  the  decision  of  this 
court  rendered  at  the  last  term  in  Smith  v. 
Alabama,  124  U.  S.  465,  8  Sup.  Ct.  Rep.  564. 
In  that  case  the  law  adjudged  to  be  valid  re- 
quired, as  a  condition  for  a  person  to  act  as 
an  engineer  of  a  railroad  train  in  that  state, 
that  he  should  be  examined  as  to  his  qualifi- 
cations by  s.  board  appointed  for  that  pur- 
pose, and  licensed  if  satisfied  as  to  his  quali- 
fications, and  made  it  a  misdemeanor  for  any 
one  to  act  as  engineer  who  violated  its  pro- 
visions. The  act  now  under  considers tl<Mi 
only  requires  an  examination  and  license  of 
parties,  to  be  employed  on  railroads  in  cer- 
tain specific  capacities,  with  reference  to 
one  particular  qualification,  that  relating  to^ 
his  visual  organs;*but  this  limitation  does* 
not  affect  the  application  of  the  decision.  If 
the  state  could  lawfully  require  an  examinar 
tion  as  to  the  general  fitness  of  a  i>ersoa  to 
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be  employed  on  a  railway,  it  could  of  course 
lawfully  require  an  examination  as  to  his  fit- 
ness in  some  one  particular.  Color-blind- 
ness is  a  defect  of  a  vital  character  in  rail- 
Tray  employes  In  the  various  capacities  men- 
tioned. Ready  and  accurate  perception  by 
them  of  colors,  and  discrimination  between 
them,  are  essential  to  safety  of  the  trains, 
and  of  course  of  the  passengers  and  property 
they  carry.  It  is  generally  by  signals  of  dif- 
ferent colors,  to  each  of  which  a  separate 
and  distinct  meaning  is  attached,  that  the 
movement  of  trains  £  directed.  Their  start- 
ing, their  stopping,  their  speed,  the  con- 
dition of  switches,  the  approach  of  other 
trains,  and  the  tracks  in  such  case  which 
each  should  take,  are  governed  by  them. 
Defects  of  vision  in  such  cases  on  the  part  of 
any  one  employed  may  lead  to  fatal  results. 
Color-blindness,  by  which  is  meant  either  an 
imperfect  perception  of  colors,  or  an  inability 
to  recognize  them  at  all,  or  to  distinguish 
between  colors,  or  between  some  of  them,  is 
a  defect  much  more  common  than  is  gener- 
ally supposed.  Medical  treatises  of  recog- 
nized merit  on  the  subject  represent,  as  the 
result  of  extended  examinations,  that  a  frac- 
tion over  4  per  cent,  of  males  are  color- 
blind. With  some  the  defect  is  congenital, 
with  others  brought  on  by  occupations  in 
which  they  have  been  engaged,  or  by  vicious 
liabits  in  the  use  of  liquors  or  food  in  which 
they  have  indulged.  It  presents  itself  in  a 
great  variety  of  forms,  from  an  imperfect 
perception  of  colors  to  absolute  inability  to 
recognize  them  at  all.  Such  being  the  pro- 
portion of  males  thus  affected,  it  is  a  matter 
of  the  greatest  Importance  to  safe  railroad 
transportation  of  persons  and  property  that 
strict  examination  be  made  as  to  the  exist- 
ence of  this  defect  in  persons  seeking  em- 
ployment on  railroads  in  any  of  the  capaci- 
ties mentioned.  It  is  conceded  that  the 
power  of  congress  to  regulate  interstate  com- 
merce is  plenary;  that,  as  incident  to  it, 
congress  may  legislate  as  to  the  qualifications, 
duties,  and  liabilities  of  employes  and  others 
^on  railway  trains  engaged  in  that  commerce; 
•and  that  such  legislation  will  supersede  any 
•  state'action  on  the  subject.  But,  until  such 
legislation  is  had,  it  is  clearly  within  the 
competency  of  the  states  to  provide  against 
accidents  on  trains  while  within  their  limits. 
Indeed,  it  is  a  principle  fully  recognized  by 
decisions  of  state  and  federal  courts  that, 
wherever  there  is  any  business  in  which, 
either  from  the  products  created  or  the  in- 
strumentalities used,  there  is  danger  to  life 
or  property,  it  is  not  only  within  tlie  power 
of  the  states,  but  it  is  among  their  plain 
duties,  to  make  provision  against  accidents 
likely  to  follow  in  such  business,  so  that  the 
dangers  attending  it  may  be  guarded  against 
so  far  as  is  practicable. 

In  Smith  v.  Alabama  this  court,  recogniz- 
ing previous  decisions  where  it  had  been  held 
that  it  was  competent  for  the  state  to  provide 
redress  for  wrongs  done  and  injuries  com- 
mitted on  its  citizens  by  parties  engaged  in 


the  business  of  Interstate  commerce,  not- 
withstanding the  power  of  congress  over 
those  subjects,  very  pertinently  inquired: 
"  What  is  there  to  forbid  the  state,  in  the 
further  exercise  of  the  same  jurisdiction,  to 
prescribe  the  precautions  and  safeguards  fore- 
seen to  be  necessary  and  proper  to  prevent 
by  anticipation  those  wrongs  and  injuries 
which,  after  they  have  been  inflicted,  it  is 
admitted  the  state  has  power  to  redress  and 
punish?  If  the  state  has  power  to  secure  to 
pasSBUgers  conveyed  by  common  carriers  in 
their  vehicles  of  transportation  a  right  of  ac- 
tion for  the  recovery  of  damages  occasioned 
by  the  negligence  of  the  carrier  in  not  pro- 
viding sate  and  suitable  vehicles,  or  employes 
of  sufficient  skill  and  knowledge,  or  in  not 
properly  conducting  and  managing  the  act  of 
transportation,  why  may  not  the  state  also 
impose,  on  behalf  of  the  public,  as  additional 
means  of  prevention,  penalties  for  the  non- 
observance  of  these  precautions?  Why  may 
it  not  define  and  declare  what  particular 
things  shall  be  done  and  observed  by  such  a 
carrier  in  order  to  insure  the  safety  of  the 
persons  and  things  he  carries,  or  of  the  per- 
sons and  property  of  others  liable  to  be  af- 
fected by  them?"  Of  course,  but  one  an- 
swer can  be  made  to  these  inquiries;  for 
clearly  what  the  state  may  punish  or  afford 
redress  for,  when  done,  it  may  seek  by  proper 
precautions  in  advance  to  prevent.  And  thee 
court  in  that  Ciise'held  that  the  provisions  in!* 
the  statute  of  Alabama  were  not  strictly  reg- 
ulations of  interstate  commerce,  but  parts 
of  that  body  of  the  local  law  which  governs 
the  relation  between  carriers  of  passengers 
and  merchandise  and  the  public  who  employ 
them,  which  are  not  displaced  until  they  come 
in  conflict  with  an  express  enactment  of  con- 
gress in  the  exercise  of  its  power  over  com- 
merce; and  that,  until  so  displaced,  they  re- 
main as  the  law  governing  carriers  in  the 
discharge  of  their  obligations,  whether  en- 
gaged in  purely  internal  commerce  of  the 
state,  or  in  commerce  among  the  states.  The 
same  observations  may  t)e  made  with  respect 
to  the  provisions  of  the  state  law  for  the  ex- 
amination of  parties  to  be  employed  on  mil- 
ways  with  respect  to  their  powers  of  vision. 
Such  legislation  is  not  directed  against  com- 
merce, and  only  affects  it  incidentally,  and 
therefore  cannot  be  called,  within  the  mean- 
ing of  the  constitution,  a  regulation  of  com- 
merce. As  said  in  Sherlock  v.  Ailing,  93  U. 
S.  99, 104,  legislation  by  a  state  of  that  char- 
acter, "relating  to  the  rights,  duties,  and  lia- 
bilities of  citizens,  and  only  indirectly  and 
remotely  affecting  the  operations  of  com- 
merce, is  of  obligatory  force  upon  citizens 
within  its  territorial  jurisdiction,  whether  ou 
land  or  water,  or  engaged  in  commerce,  for- 
eign or  interstate,  or  in  any  other  pursuit." 
In  our  Judgment  the  statute  of  Alabama  un« 
der  consideration  falls  within  this  class. 

The  second  position  of  the  plaintiff  1.1  er- 
ror, that  the  state  statute  is  repugnant  to 
the  provision  of  article  3  of  the  constitution 
which  declares  that  the  trial  of  all  crimes 
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shall  be  held  In  the  state  where  thejr  have 
been  committed,  is  readily  disposed  of.  The 
provision  has  reference  only  to  trials  in  the 
federal  courts;  it  has  no  application  to  trials 
in  the  state  courts. 

As  to  the  third  position  of  the  plaintiff  in 
error,  assuming  that  counsel  intended  to  rely 
upon  the  fourteenth  instead  of  the  fifth 
amendment,  (as  the  latter  only  applies  a  limit 
to  federal  authority,  not  restricting  the  pow- 
ers of  the  state,)  we  do  not  think  it  tenable. 
Barron  v.  Baltimore,  7  Pet.  243;  Livingston 
«v.  Moore,  Id.  469.  Requiring  railroad  com- 
S  panics  to  pay  the  fees  allowed  for  the  exam- 
•  ination  of  parties  who*are  to  serve  on  their 
railroads  in  one  of  the  capacities  mentioned, 
Is  not  depriving  them  of  property  without 
due  process  of  law.  It  Is  merely  imposing 
upon  them  the  expenses  necessary  to  ascer- 
tain whether  their  employes  possess  the  phys- 
ical qualifications  required  by  law.  Judg- 
ment affirmed. 


(128  V.  B.  63) 

BoBiKSON  et  al,  e.  Faib. 

(October  33, 1888.) 

I.  PiBTinoir— Probate  Jubisdiction— Cohstitu- 

•tlOTHAI.  liXW. 

By  Const.  CaL  1862,  art.  6,  i  6,  the  district 
courts  have  ori^nal  jurisdiction  In  all  cases  in 
equity ;  also  in  all  cases  at  law  which  involve  tbe 
title  or  possession  of  real  property.  Id.  {  8,  after 
conferring  upon  the  county  courts  original  juris- 
diction in  certain  cases,  provides  that  "the  coun- 
ty judges  shiJl  also  hold  in  their  several  coun- 
ties probate  courts,  and  perform  such  duties  as 
? rebate  judges  as  may  be  prescribed  by  law." 
leld,  that  a  suit  for  partition  among  heirs,  after 
distribution  in  the  probate  court  defining  their 
undivided  interests,  neither  the  title  of  the  de- 
cedent nor  the  fact  of  heirship  being  disputed, 
Is  a  matter  which  may  be  committed  to  probate 
courts  according  to  the  jurisdiction  usually  per- 
taining to  them ;  and  hence  that  the  provisions 
of  Code  Civil  Proc  CaL,  (sections  1581, 1634, 1665, 
1666, 1668, 1675,  et  seq.,)  conferring  lurisdiction 
of  partition  in  such  cases  upon  probata  courts, 
are  not  in  conflict  with  the  constitutional  pro- 
visions as  to  the  original  jurisdiction  of  distoict 
courts. 

8.  Same— Practiob— Petition  »t  Widow  as  "  Ai>- 
mixistkatrix.  " 

The  fact  that  a  petition  for  partition  of  the  es- 
tate of  a  decedent  is  signed  by  the  widow  "as 
administratrix,"  the  petition  embracing  her 
claim  as  widow  and  heir  to  a  share  in  the  estate, 
and  containing  a  distinct  prayer  that  partition 
be  had  between  herself  and  the  children,  does 
not  invalidate  the  proceedings,  as  being  insti- 
tuted by  a  person  having  no  interest  in  the  par- 
tition. 

8.  Same— Partition  in  Prooeedinos  fob  Sbttle- 
jibnt  asd  distribction. 

Nor  does  the  fact  that  the  partition  was  asked 
for  in  the  same  proceeding  by  which  the  ad- 
ministratrix sought  for  final  settlement  and  dis- 
tribution render  the  decree  of  partition  void ;  the 
i-ecord  showing  that  the  question  of  partition 
was  not  coDsidcrod  until  after  the  decree  of  final 
settlement  and  distribution. 

i.  Same— Order  to  Snow  Cause— Minors. 

The  omission  of  the  names  of  the  minor  chil- 
dren from  the  order  to  show  cause  why  there 
should  not  be  a  final  settlement,  distribution, 
and  partition,  did  not  affect  the  jurisdiction  over 
the  subject-matter  and  parties,  where  the  peti- 
tion, and  order  appointing  an  attorney  to  repre- 
sent the  minors,  contained  the  names  of  all  in- 
terested in  the  proceedings. 


6.  Said— ICnroBS— REFSBSBNTATmL 

A  suit  for  partition  In  probata  oonrt  Is  a 
"special  proceeding, "  and  minors  may  be  repre- 
sented by  attorney  appointed  by  the  court,  un- 
der Code  CivU  Proc  CaL  {  1718,  providing  that, 
"at  or  before  the  hearing  of  petitions  and  con- 
tests for  *  *  *  settlements,  partitions,  and 
distributions  of  estates,  •  •  •"  the  court 
must  appoint  some  competent  attorney  to  repre- 
sent the  parties  interested  who  are  nunors,  and 
have  no  general  guardian  In  the  oountv. 

In  Error  to  tbe  Circuit  Goort  of  the  United 
States  for  the  District  of  California.  2 

'This  case  involves  the  title  to  a  50-vara  lot* 
in  the  city  of  San  Francisco,  numbered  205  on 
its  official  map.  It  was  a  part  of  the  separate 
estate  of  Horace  Hawes,  Sr.,  who  died  intes« 
tate  in  that  city  on  March  12,  1871,  leaving 
as  his  only  heirs  at  law  his  widow,  (Proline 
Hawes,  and  two  minor  children,  Horace 
Hawes,  Jr.,  bom  March  22,  1859,  and  Caro- 
line C.  Hawes,  born  August  26, 1864.  In  De- 
cember, 1871,  the  widow  qualified  as  admin* 
istratrix  in  tiie  probate  court  of  the  city  and 
county  of  San  Francisco.  In  that  capacity 
she  took  possession,  as  was  her  duty  under 
the  law  of  California,  of  the  entire  estate  of 
her  deceiised  husband,  and  held  it  subject  to 
the  control  of  that  court.  Civil  Code,  §  1384; 
Code  Civil  Proc.  §  1581.  In  addition  to  the 
above  lot,  the  intestate  was  the  owner,  at  the 
time  of  his  death,  of  a  large  amount  of  prop- 
erty, principally  real  estate,  in  the  counties 
of  San  Francisco  and  San  Mateo,  some  of 
which  was  community  property  and  the  resi- 
due separate  property.  By  the  law  of  Cali- 
fornia, upon  the  death  of  the  husband,  intes- 
tate, one-half  of  the  community  property  goes 
to  the  surviving  wife,  and  the  other  to  his 
descendants  equally ;  or,  in  tbe  absence  of  de- 
scendants, according  to  the  right  of  repre- 
sentation, and  in  the  same  manner  as  the  sep- 
arate property  of  the  husband;  and  upon  the 
death  of  the  husband,  leaving  a  widow  and 
more  than  one  child  living,  or  the  lawful  is- 
sue of  one  or  more  deceased  children,  one- 
third  of  his  estate,  not  otherwise  limited  by 
marriage  contract,  goes  to  the  widow,  and 
the  remainder  in  equal  shares  to  his  children, 
and  to  the  lawful  issue  of  any  deceased  child 
by  right  of  representation.  Civil  Code,  §§ 
163,  164,  687,  1386,  1402.  The  estate  was 
divided  by  proceedings  commenced  February 
18,  1875,  by  Mrs.  Hawes.  administratrix,  in 
tbe  probate  court  of  tbe  city  and  county  of 
San  Francisco.  They  were  instituted  for  the 
purpose  of  obtaining  a  final  settlement  of 
her  accounts,  and  also  the  distribution  and 
the  partition  of  the  estate.  Such  a  settlement 
was  had,  and,  after  a  decree  of  distribution 
was  passed,  tlie  court  proceeded  to  make  par- 
tition between  the  heirs  according  to  their 
respective  interests  of  the  various  parcels  ofg 
real  estate  remaining  in  the  hands  of  the'ad-* 
ministratrix.  By  the  final  decree  of  parti- 
tion, rendered  April  19,  1875,  certain  prop- 
erty, including  the  above  lot,  was  set  apart 
to  the  widow,  while  other  lands  in  that 
county,  and  in  San  Mateo  county,  were  al- 
lotted to  the  children.  By  deed  of  May  24. 
1875,  and  for  the  consideration  of  $300,000, 
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the  widow  convened  the  above  lot  to  James 
C.  Flood.  The  latter  was  in  possession  un- 
der his  purcbnse  until  August  21,  1876; 
when  he  sold  and  conveyed,  for  a  like  sum,  to 
James  G.  Fair,  who,  prior  to  the  present  lit- 
igation, put  upon  the  lot  substantial  improve- 
ments of  the  value  of  several  hundred  thou- 
sand dollars.  On  the  6th  of  April,  1881, 
CaroUnij  C.  Hawes  intermarried  with  James 
A.  Bobinson,  who  had  previously,  February 
24,  1881,  qualified  as  her  guardian.  The 
present  suit  was  brought  June  6, 1882,  in  the 
names  of  Mrs.  Bobinson,  by  her  husband  as 
guardian,  and  Horace  Hawes,  Jr.,  to  recover 
two  undivided  thirds  of  said  50-vara  lot.  In 
the  progress  of  the  cause  Mrs.  Bobinson  was 
joined  with  her  brother  as  an  original  plain- 
tiff in  her  own  right.  The  defencSint  claimed 
title  under  the  decree  of  partition  in  the  pro- 
bate court  That  decree,  the  plaintiffs  in- 
sisted, was  void.  A  jury  having  been  waived, 
there  was  judgment  for  the  defendant;  the 
court  below  holding  that  the  proceedings  in 
the  probate  court  were  in  conformity,  in  all 
respects,  with  law. 

/.  C.  Bates  and  John  A.  Campbell,  for 
plaintiffs  in  error.  B.  M,  Wilson,  for  de- 
fendant in  error. 

9 

'  *Mr.  Justice  Hablan,  after  stating  the 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court. 

The  principal  assignment  of  error  is  that, 
under  the  constitution  of  California  prior  to 
1880,  the  probate  court  could  not  take  juris- 
diction of  a  proceeding  to  partition  real  es- 
tate. It  is  contended  that  its  control  over 
the  estate  ceased  when  it  approved  the  final 
settlement,  and,  by  a  decree  of  distribution, 
defined  the  nature  and  extent  of  the  interests 
of  tlie  heirs  in  the  remaining  estate  of  the 
decedent.  A  partition  severing  the  unity  of 
possession  among  the  heirs,  and  investing 
each  with  a  right,  as  against  the  others,  to 
the  exclusive  possession  and  ownership  of 
distinct  parts  of  the  estate,  could  not,  it  is 
insisted,  have  been  constitutionally  effected 
by  proceedings  in  a  probate  court.  These 
questions  have  received  the  most  careful  con- 
sideration, as  well  because  of  their  intrinsic 
importance,  as  because  their  determination 
by  this  court,  as  we  are  informed  by  counsel, 
may  seriously  affect  the  title  to  large  bodies 
of  land  in  California.  'Tracing  the  course  of 
legislation  in  California  in  reference  to  the 
jurisdiction  and  powers  of  the  probate  courts 
of  that  state,  we  find  that  the  first  statute 
upon  tlie  subject  is  that  of  April  22,  1850, 
entitled  "An  act  to  regulate  the  settlement 
of  the  estates  of  deceased  persons."  St. 
Cal.  1850,  c.  129,  p.  377.  Another  statute 
was  passed  May  1, 1851,  having  a  similar 
title,  and  covering  the  same  subject.  Comp. 
Laws  Cal.  1850-53.  c.  120,  pp.  377-423. 
The  provisions  of  these  statutes,  relating  to 
proceedings  in  the  probate  courts  for  the 
final  settlement,  distribution,  and  partition 
of  estates,  were  continued  without  material 
change,  and  the  powers  of  those  courts  en- 


larged, by  the  Code  of  Civil  Procedure.  The 
sections  of  the  Code  bearing  upon  the  ques- 
tion of  the  jurisdiction  and  powers  of  tliose 
courts  are  too  numerous  to  be  incorporated  in 
this  opinion.  It  is  sufficient  to  say  that, 
upon  a  careful  examination  of  them,  we  are 
of  opinion  that  it  was  the  intention  of  the 
legislature  to  invest  probate  courts  with  au- 
thority, in  connection  with,  and  as  ancillary 
or  supplementary  to,  the  settlement  and  dis- 
tribution of  estates,  to  make  partition  of  real 
property, — where  the  title  of  the  deceased 
owner  and  the  heirship  of  the  parties  are  un- 
disputed,— so  as  to  invest  each  heir  with  a 
separate  title  to  the  particular  part  or  parts 
allotted  to  him  by  the  decree  of  partition. 
No  other  interpretation  is  consistent  with 
the  words  of  the  Code.  Sections  1581, 1634, 
1665, 1666,  1668, 1675-1686,  inclusive. 

Does  the  state  constitution  prohibit  the 
partition  of  real  estate  by  proceedings  in  a 
probate  court?  The  contention  of  the  plain- 
tiffs is  that  exclusive  original  jurisdiction  of 
such  proceedings  is  given  to  district  courts, 
and  that  partition  is  foreign  to  the  probata 
system,  as  recognized  in  that  instrument. 
By  the  constitution  of  California  in  force  at 
the  time  partition  was  made  of  the  estate  in 
question  the  judicial  power  of  the  state  was 
vested  in  a  supreme  court,  in  district  courts, 
in  county  courts,  in  probate  courts,  and  in 
justices  of  the  peace,  and  in  all  such  record- 
ers' and  other  inferior  courts  as  the  legisla- 
ture may  establish  in  any  incorporated  city 
or  town;"  and  the  supreme  court,  the  dis-J^ 
trict,  county,  probate,  and*3uch  other  courts* 
as  the  legislature  should  prescribe,  were  de- 
clared to  be  courts  of  record.  Const.  1849, 
amended  in  1862,  art.  6.  g§  1,  9.  The  su- 
preme court  is  invested  with  appellate  juris- 
diction in  all  cases  in  equity;  in  all  cases  at 
law  involving  the  title  or  possession  of  real 
estate,  or  the  legality  of  any  tax,  impost,  as- 
sessment, toil,  or  municipal  fine,  or  in  which 
the  demand,  exclusive  of  interest,  or  the 
value  of  the  property  in  controversy,  amounts 
to  three  hundred  dollars;  in  all  cases  arising 
in  the  probate  courts;  and  in  all  criminal 
cases  amounting  to  felony,  on  questions  of 
law.  It  also  has  "power  to  issue  writs  of 
mandamus,  certiorari,  prohibition,  and 
habeas  corpus,  and  also  all  writs  necessary  or 
proper  to  the  complete  exercise  of  its  appel- 
late jurisdiction."  Id.  §  4.  The  constitu- 
tion of  1849  provided  that  the  district  courts 
"shall  have  original  jurisdiction,  in  law  and 
equity,  in  all  civil  cases  where  the  amount 
in  dispute  exceeded  two  hundred  dollars,  ex- 
clusive of  interest.  In  all  criminal  cases  not 
otherwise  provided  for,  and  in  all  issues  of 
fact  joined  in  the  probate  courts,  their  juris- 
diction shall  be  unlimited."  Const.  1849, 
art.  6,  §  6.  But  in  1862  the  constitution 
was  amended,  and  in  lieu  of  that  section  the 
following  was  substituted:  "The  district 
courts  shall  have  original  jurisdiction  in  all 
cases  in  equity;  also  in  all  cases  at  law  which 
involve  the  title  or  possession  of  real  prop- 
erty, or  the  legality  of  any  taXj^Qipost.  as- 
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Ressment,  toll,  or  mnniclpal  fine.  And  in  all 
other  cases  in  which  the  demand,  exclusive 
of  interest,  or  tlie  value  of  the  property  in 
controversy,  amounts  to  tliree  hundred  dol- 
lars; and  also  in  all  criminal  cases  not  other- 
wise provided  for.  The  district  courts  and 
their  judges  shall  have  power  to  issue  writs 
of  habeas  corpits,  on  petition  by  or  on  behalf 
of  any  person  held  in  actual  custody,  in  their 
respective  districts."  Ctonst.  1862,  art.  6, 
S  6.  The  constitution  of  1849  also  provided 
for  the  election  of  a  county  judge  in  each  or- 
ganized county,  who  "shall  hold  the  county 
court,  and  perform  the  duties  of  surrogate  or 
probate  judge,"  and,  with  two  justices  of 
the  peace,  "shall  bold  couits  of  sessions, 
with  such  criminal  jurisdiction  as  the  legis- 
^lature  shall  prescribe;  and  he  shall  perform 
•  such  other  duties  as 'shall  be  required  by 
law."  It  was  further  provided  that  "the 
county  courts  shall  have  such  jurisdiction  in 
cases  arising  in  justices'  courts,  and  in 
special  cases,  as  the  legislature  may  pre- 
scribe, but  sliall  have  no  original  civil  juris- 
diction exceptin  such  special  cases."  Const. 
1849,  art.  6,  §§  8,  9. 

But  by  the  amendments  of  1862  the  pow- 
ers and  jurisdiction  of  county  courts  were 
greatly  enlarged,  as  will  be  seen  from  the  fol- 
lowing section  adopted  in  lieu  of  those  just 
cited:  "Sec.  8.  Thecounty  courts  shall  have 
original  jurisdiction  of  actions  of  forcible  en- 
try and  detainer,  of  proceedings  in  insolv- 
ency,  of  actions  to  prevent  or  abate  a  nui- 
saoce,  and  of  all  such  special  cases  and  pro- 
ceedings as  are  not  otherwise  provided  for; 
and  also  such  criminal  jurisdiction  as  the  leg- 
islature may  prescribe.  They  shall  also  have 
appellate  jurisdiction  in  all  cases  arising  in 
courts  held  by  justices  of  the  peace  and  re- 
corders, and  in  such  inferior  courts  as  may 
be  established  in  pui-suance  of  section  1  of 
this  article  in  their  respective  counties.  The 
county  judges  shall  also  hold  in  their  several 
counties  probate  courts,  and  perform  such 
duties  as  probate  judges  as  may  be  prescribed 
by  law.  The  county  courts  and  their  judges 
shall  also  have  power  to  issue  writs  of  ha- 
beas corpus,  on  petition  by  or  on  behalf  of 
any  person  in  actual  custody  in  their  respect- 
ive counties." 

The  argument  in  behalf  of  the  plaintiffs, 
briefly  sbited,  is  that  the  legislature  could  not 
confer  upon  county  courts  j  urisdiction  of  s  ui  ts 
or  matters  of  which  original  jurisdiction  is 
given  by  the  constitution  to  district  courts; 
that  whether  a  proceeding  for  partition  be 
regarded  as  a  case  in  equity,  or  a  case  at  law 
involving  the  title  or  possession  of  real  prop- 
erty, it  is  within  the  original,  and  therefore 
exclusive,  jurisdiction  of  a  district  court:  and 
that  the  provision  requiring  county  judges  to 
hold  "probate  courts,"  and  "perform  such 
duties  as  probate  judges  as  may  be  prescribed 
by  law,"  did  not  authorize  the  legislature  to 
invest  probate  courts  with  jurisdiction,  con- 
current with  district  courts,  in  cases  of  which 
the  latter  were,  by  express  words,  given  orig- 
inal jurisdiction.    It  must  be  confessed  that 


some  support  for  this  position  is  found  in  the 
general  language  employed  in  Zander  v.  Coe,e 
5*Cal.  230;  People  v.  Fowler,  9  Cal.  85;  and" 
Caulfield  v.  Stevens,  28  Cal.  118.  In  Zander 
V.  Coe,  the  court  proceeded  upon  the  ground 
that  the  legislature  could  not  confer  on  one 
court  the  functions  and  powers  which  had 
been  conferred  by  the  constitution  upon  an- 
other court.  In  People  v.  Fowler,  9  Cal.  85, 
where  the  question  was  as  to  the  constitu- 
tionality of  a  statute  giving  an  appeal  to  the 
court  of  sessions  from  a  judgment  in  a  crim- 
inal case  tried  in  a  justice's  court,  the  court, 
referring  to  Zander  y.  Coe  and  previous 
cases,  said:  "The rule  of  construction  estatv 
lished  by  these  decisions  is  this:  that  when 
certain  powers  are,  in  form,  aCQrmatively  be- 
stowed on  certain  courts,  they  are  still  ex- 
clusive, unless  there  be  some  exception  spec- 
ified in  the  constitution  itself,  or  the  power 
to  prescribe  the  cases  to  which  the  jurisdic- 
tion should  extend  be  expressly  given  to  the 
legislature.  For  example,  there  is  aflSrma- 
tively  conferred  upon  the  district  courts  cer- 
tain original  jurisdiction  In  civil  cases,  and 
there  is  no  specified  exception  stated,  and  no 
power  expressly  given  to  the  legislature, 
either  to  limit  or  increase  this  jurisdiction. 
Therefore  it  is,  as  to  the  class  of  cases  enu- 
merated, exclusive." 

In  Caulfield  t.  Stevens,  28  Gal.  118,  the 
court  declared  to  be  unconstitutional  an  act 
empowering  justices  of  the  peace  to  try  ac- 
tions for  forcible  entry,  or  forcible  or  unlaw- 
ful detainer.  Its  validity  was  attempted  to 
be  maintained  under  the  general  grant  to  the 
legislature  of  power  to  fix  by  law  the  "pow- 
ers, duties,  and  responsibilities"  of  justices 
of  the  peace.  Const.  1862,  art.  6,  g  9.  But 
the  court  held  that  the  subject  of  forcible  en- 
tries and  of  forcible  and  unlawful  detainers 
was  expressly  committed  by  the  constitution 
to  county  courts,  and  that  the  act  there  in 
question  was  unconstitutional.  Whether  the 
court  had  in  view  the  rule  of  constitutional 
construction  announced  in  Zander  v.  Coe 
and  People  v.  Fowler  it  is  impossible  to  say, 
for  no  reference  is  made  to  either  case.  As 
pointed  out  in  Courtwrlght  v.  Mining  Co., 
30  Cal.  574,  the  decision  in  Caulfield  v.  Ste- 
vens went  beyond  what  was  necessary  to  be 
decided.  It  might  have  been  rested  entirely 
upon  the  ground  that  the  constitution,  injj 
terms,*Invested  county  courts,  declared  to  be* 
courts  of  record,  with  original  jurisdiction 
of  actions  of  forcible  entry  and  detainer,  and 
the  authority  of  the  legislature  to  fix  by  law 
the  powers,  duties,  and  responsibilities  of 
justices  of  the  peace  was  burdened  with  the 
condition  that  "such  powers  shall  not,  in  any 
case,  trench  upon  the  jurisdiction  of  the  sev- 
eral courts  of  record."    Section  9. 

Prior  to  Caulfield  v.  Stevens  there  were 
two  decisions  in  the  state  court  which  seem 
to  rest  upon  a  different  rule  of  constitutional 
construction :  Estate  of  De  Castro  v.  Barry, 
18  Cal.  97,  and  Perry  v.  Ames,  26  Cal.  372, 
382,  The  first  one  was  a  suit  for  partition. 
It  was  brought  in  a  probate  co«irt. under  see- 
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tiott  264  of  the  probate  act  of  1851,  (Comp. 
Laws  Cal.  1850-53.  p.  415,)  providing  that 
"partition  of  the  real  estate  may  be  made  as 
provided  in  this  chapter,  although  some  of 
the  original  heirs  or  devisees  may  have  con- 
veyed their  shares  to  other  persons,  and  such 
shares  shall  be  assigned  to  the  person  hold- 
ing the  same,  in  the  same  manner  as  they 
otherwise  should  have  been  to  such  heirs  or 
devisees. "  That  section — the  words  "or  dis- 
tribution" being  added  after  "partition," 
and  "legatees"  after  "heirs" — is  incorporated 
into  the  Code  of  Civil  Procedure,  §  1678.  In 
that  case  the  point  was  made  that  the  pro- 
bate court  had  no  jurisdiction,  because  the 
petitioners  were  not  heirs  or  devisees,  and 
therefore  not  entitled  to  sue  in  the  form 
adopted.  But  the  jurisdiction  of  the  probate 
eovat  was  sustained,  on  the  ground  that  the 
statute  placed  alienees  upon  the  same  foot- 
ing as  the  original  heirs  or  devisees.  While 
the  authority  of  the  probate  court  was  not 
assailed  upon  the  ground  now  asserted, — 
namely,  that  the  court  could  not,  under  the 
constitution,  entertain  jurisdiction  of  a  suit 
for  partition, — that  question  was  necessarily 
involved  in  the  case;  and  the  decree,  which 
was  affirmed,  should  have  been  reversed,  if 
it  be  true  that  the  jurisdiction  of  the  probate 
court,  in  cases  of  partition,  could  not  be 
made  concurrent  with  that  of  the  district 
courts.  In  Ferry  v.  Ames  the  question  was 
as  to  the  jurisdiction  of  district  courts,  under 
the  state  constitution  as  amended  in  1862, 
Jin  cases  of  mandamus.  It  was  contended 
•  that  the  supreme'court  alone  could  issue  a 
writ  of  mandamiu,  because  upon  that  court 
had  been  conferred,  in  terms,  power  "to  issue 
writs  of  mandamus,  certiorari,  prohibition, 
and  habeas  corpus,  and  also  all  writs  neces- 
sary or  proper  to  the  complete  exercise  of  its 
appellate  jurisdiction,"  while  no  such  power 
was  expressly  conferred  upon  the  district 
courts,  it  was  decided  that  although  the 
supreme  court  had  been  invested,  in  terms, 
with  original  jurisdiction  in  cases  of  man- 
damtu,  the  district  courts  had  the  same 
power,  in  respect  to  that  species  of  remedy, 
by  virtue  of  the  general  grant  to  them  of  ju- 
risdiction in  all  civil  cases  in  equity  and  in 
certain  specified  cases  at  lav 

But  the  fullest  discussion  as  to  the  general 
question  is  to  be  found  in  Courtwright  v 
Mining  Co..  above  cited.  The  principal 
pointtbere  was  whether  a  district  court  could 
take  jurisdiction  of  an  action  in  equity  to 
abate  a  nuisance.  The  latter  court  held  that 
it  could  not,  for  the  reason  that  original  ju- 
risdiction of  an  action  to  prevent  or  abate  a 
nuisance  is  expressly  granted  to  county 
courts.  Const,  art.  6,  §  8.  But  it  was  ad- 
judged by  the  supreme  court  of  the  state  that 
the  jurisdiction  of  county  courts  of  such  ac- 
tions was  only  concurrent  with  that  of  dis- 
trict courts;  the  latter  having  original  juris- 
diction of  suits  to  abate  nuisances  under  the 
general  grant  to  them  of  jurisdiction  in  cases 
in  equity.  It  was  held  that,  while  the  con- 
stitution expressly  provides  that  the  powers 
T.9S.C. — Z 


conferred  upon  justices  of  the  peace  "shall 
not  in  any  case  trench  upon  the  jurisdiction 
of  the  several  courts  of  record, " — thereby  in- 
dicating that  the  jurisdiction  conferred  upon 
the  several  courts  of  record  should  be  ex- 
clusive as  against  justices  of  the  peace, — no 
analogous  provision  was  made  as  between 
the  courts  of  record;  and  that,  consequently, 
the  constitution  did  not  forbid  the  legislature 
from  investing  courts  of  record  of  the  same 
order  and  grade  with  equal  authority  over 
any  given  cause  or  subject-matter  of  litiga- 
tion. The  court  also  said  that "  the  cases  are 
numerous  which  stand  opposed  to  or  are  in- 
consistent with  the  idea  of  the  complete  dis- 
tribution by  the  constitution  of  judidal  power 
among  the  several  coui-ts,  and  of  their  ex- 
clusive jurisdiction  of  all  the  subject-matters^ 
committed  to  them."  "There are  manymat-* 
ters,"  it  observed,  by  way  of  illustration, 
"that  we  need  not  pause  to  specify,  that 
would  usually  and  properly  pertain  to  the 
court  exercising  probate  powers,  as  involved 
in  the  settlement  of  the  estates  of  deceased 
persons,  that  may  form  the  subject-matters 
of  suits  in  equity,  and  be  properly  litigated  in 
the  district  court."  It  referred  to  Perry  v. 
Ames  as  sustaining  the  theory  of  concurrent 
jurisdiction,  and  pronounced  that  doctrine  to 
be  correct.  It  further  said  that  the  dictum 
in  Caulfleld  v.  Stevens  must  yield  to  the  de- 
cision in  Periy  v.  Ames.  The  doctrine  of 
this  case,  upon  the  question  of  the  concurrent 
jurisdiction  of  district  and  probate  courts  of 
actions  in  equity  to  abate  nuisances,  was  re- 
affirmed in  Yolo  Co.  V.  City  of  Sacramento, 
86  Cal.  195. 

The  latest  decision  in  the  state  court,  to 
which  our  attention  is  called,  which  bears 
directly  on  the  question  of  jurisdiction,  is 
Bosenberg  v.  Frank,  58  Cal.  887,  402.  In 
that  case  will  be  found  some  material  quali- 
fication of  the  general  language  used  in  pre- 
vious cases.  That  was  a  suit  in  equity, 
brought  by  executors  in  a  district  court,  for 
the  purpose  of  obtaining  a  construction  of  a 
will.  It  was  suggested  that  the  probate 
court  had  jurisdiction  of  the  subject-matter 
of  the  cause,  and  that  its  jurisdiction  was, 
for  that  reason,  exclusive.  The  court,  adher- 
ing to  the  rule  announced  in  the  Courtwright 
Case,  held  the  authority  of  the  district  court 
to  be  ample  and  plenary,  under  the  grant  to 
it  of  original  jurisdiction  in  cases  in  equity. 
After  stating  that  the  jurisdiction  of  probate 
courts  is  not  defined  in  the  constitution,  and 
referring  to  the  provision  that  county  judges 
shall  "perform  such  duties  as  probate  judges 
as  may  be  prescribed  by  law,"  the  court  said: 
"It  seems  from  the  above  that  the  legislature 
may  make  the  jurisdiction  of  the  probate 
judge  or  court  wliat  it  pleases,  within  the 
limits  of  that  jurisdiction  which  is  under- 
stood as  usually  pertaining  to  probate 
courts."  As  late  as  Burroughs  v.  De  Couts, 
70  Cal.  371,  11  Pac.  Rep.  738,  the  court  said; 
"Both  Burroughs  and  Seamans  are  estopped 
by  the  decree  of  partition  in  the  probate 
court  from  setting  up  title  given  Soto  ad- 
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S  Twoe  to  that  of  their  co-tenants  under  the 

*  same  title:"  dting  Code'Civil  Proc.  g  1908; 
Freem.  Go-Tenancy,  §§  530-532;  and  Freem. 
Jndgm.  §  249. 

Whether  it  is  to  be  fairly  deduced,  from 
the  broad  language  In  previous  decisions, 
that  the  legislature  may  confer  upon  probate 
courts  concurrent  jurisdiction  as  to  every 
matter  embraced  within  the  grant  of  original 
jarlsdiction  to  the  district  courts,  is  a  ques- 
tion which  need  not  bo  now  decided.  It  is 
only  necessary  to  accept  the  decision  in  Ros- 
enberg V.  Frank  as  furnishing  the  constitu- 
tional test  for  determining  the  extent  of  the 
jurisdiction  with  which  the  probate  courts 
of  California  may  be  endowed.  The  ques- 
tion, therefore,  is  whether  after  the  Bnal  set- 
tlement of  the  accounts  of  a  personal  repre- 
sentative, and  after  a  decree  of  distribution, 
defining  the  undivided  interests  of  heirs  in 
real  estate  in  the  hands  of  such  representa- 
tive,— neither  the  title  of  the  decedent  nor 
the  fact  of  heirship  being  disputed,  —  the 
partition  of  such  estate  among  the  heirs,  so 
as  to  invest  them,  separately,  with  the  ex- 
clusive possession  and  ownership,  as  against 
co-heirs,  of  distinct  parcels  of  such  realty,  is 
a  subject-matter  which  may  be  committed  to 
probate  courts  according  to  the  jurisdiction 
usually  pertaining  to  those  tribunals. 

We  lay  aside,  as  not  open  to  dispute,  the 
proposition  that  there  is  a  difference  between 
distribution  and  partition ;  and  we  are  satis- 
fied that  that  difference  was  in  the  mind  of 
the  legislature  when  it  passed  the  original 
probate  act,  as  well  as  when  the  Code  of  Civil 
Procedure  was  adopted.  As  correctly  ob- 
served by  counsel,  distribution  neither  gives 
a  new  title  to  property,  nor  transfers  a  dis- 
tinct right  in  the  estate  of  the  deceased  own- 
er, but  is  simply  declaratory  as  to  the  persons 
upon  whom  the  law  casts  the  succession,  and 
the  extent  of  their  respective  interests ;  while 
partition  in  most,  if  not  in  all,  of  its  aspects, 
is  an  ad veraary  proceeding,  in  which  a  reme- 
dial right  to  the  transfer  of  property  is  as- 
serted, and  resulting  inadecree  which,  either 
ex  propria  xdgore  or  as  executed,  accom- 
plishes such  transfer.  But  this  difference  is 
not  suflScient,  in  itself,  to  solve  the  inquiry 
as  to  whether  partition  is  so  far  alien  to  the 
probate  system,  as  recognized  by  the  consti- 
gtution  of  Ciilifornia,  that  the  power  to  make 

•  it  could'not  be  conferred  upon  probate  courts ; 
for,  according  to  the  doctrine  of  Rosenberg 
T.  Frank,  those  tribunals  may  exercise  what- 
ever powers  the  legislature  may,in  its  discre- 
tion, confer  upon  tliem,  within  the  limits  of 
such  jurisdiction  as  usually  pertains  to  pro- 
bate courts.  If,  at  the  time  the  constitution 
of  California  was  adopted,  the  partition,  by 
probate  courts,  among  the  heirs  of  a  dece- 
dent, of  undivided  real  estate,  was  unknown 
In  the  jurisprudence  of  this  country,  there 
would  be  ground, under  the  doctrine  of  Rosen- 
berg V.  Frank,  to  contend  that  no  such  juris- 
diction could  be  conferred  upon  probate  courts 
in  that  state.  But  such  is  not  the  case.  In 
» large  number  of  the  states,  as  the  citations 


by  counsel  of  statutes  and  decisions  show,  pro- 
bate courts  were,  and  are,  invested  with  pow- 
er to  make  partition,  among  heirs  or  deviseest 
of  estates  coming  within  their  cognizance  for 
settlement  and  distribution.  1  Washb.  Real 
Prop.  p.  718,  bk.  1,  c.  12,  §  8;  Freem.  Co- 
Tenancy,  §  550.  The  significance  of  this 
fact  is  not  materially  weakened  by  the  cir- 
cumstance that,  generally,  where  the  power 
of  partition  is  or  has  been  exercised  in  this 
country  by  probate  courts,  it  has  been  by  ex- 
press authority  of  statutes  which  were  not 
forbidden  by  constitutional  provisions.  The 
existence  of  such  statutes,  in  many  of  the 
states,  precludes  the  idea,  so  strongly  pressed 
by  plaintiffs'  counsel,  that,  when  the  consti- 
tution of  California  was  adopted,  partition 
was  foreign  to  the  probate  system,  as  admin- 
istered in  this  country.  Such  legislation,  we 
suppose,  has  its  origin  in  the  l>elief  that  it  is 
convenient,  if  not  desirable,  for  all  concerned 
in  the  estate  of  a  decedent,  that  the  same 
court  which  supervises  the  final  settlement 
of  the  accounts  of  a  personal  representative, 
and  ascertains  and  declares  the  interests  of 
heirs  in  such  estate  as  may  remain  after  the 
demands  of  creditors  aie  satisfied,  should 
have  the  power  to  make  partition.  We  are 
not  prepared  to  say  that  this  belief  is  not  well 
grounded.  The  connection  between  the  ad- 
ministration, settlement,  distribution,  and 
partition  of  an  estate  is  such  that  the  power 
to  make  partition  may  be  Justly  regarded  as 
ancillary  to  the  power  to  distribute  such  es- 
tate, and  therefore  not  alien  to  the  probate^ 
system  as  it  has  long'existed  and  now  exists* 
in  many  states.  For  the  reasons  stated,  and 
in  view  of  the  recent  decisions  of  the  highest 
court  of  California,  we  do  not  feel  at  litierty 
to  hold  that  the  legislature  could  not  consti- 
tutionally invest  probate  courts  with  juris- 
diction to  make  partition  of  an  undivided  es- 
tate among  the  heirs  at  law  of  the  deceased. 
It  is  proper,  in  this  connection,  to  say  that 
there  is  nothing  in  Ferris  v.  Higley,  20  Wall. 
382,  upon  which  the  plaintiffs  rely,  to  show 
that  partition  is  foreign  to  the  probate  sys- 
tem as  administered  in  this  country.  The 
decision  there  was  that,  in  view  of  the  or- 
ganic act  of  Utah,  which  did  not  define  the 
jurisdiction  of  the  probate  courts,  and  in  view 
of  the  distribution  by  that  act  of  judicial 
power  among  the  various  courts  of  that  terri- 
tory, the  jurisdiction  of  probate  courts  must 
be  determined  with  reference  to  the  general 
nature  and  character  of  the  latter  tribunals 
as  recognized  in  our  system  of  jurisprudence. 
An  act  of  tlie  territorial  legislature  giving 
probate  courts  "original  jurisdiction,  both 
civil  and  criminal,  and  as  well  in  chancery 
as  at  common  law,  when  not  prohibited  by 
legislative  enactment,"  was  therefore  held  to 
be  unconstitutional.  So  far  from  the  doc- 
trines of  that  case  militating  against  the  de* 
cision  of  the  supreme  court  of  California  in 
Rosenberg  v.  Frank,  it  was  said  in  Ferris  v. 
Higley  to  be  the  almost  uniform  rule,  among 
the  people  who  make  the  common  law  of 
England  the  basis  of  their  jurisprudence,  t« 
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hays  a  dlsttnct  tribunal  for  the  establishment 
at  wills,  and  the  administration  of  the  estates 
of  men  dying  either  with  or  without  wills, 
which  tribunals  are  variously  called  "prerog- 
ative courts,"  "probate  courts,"  "surrogate 
courts,"  "orphans' courts,"etc.;  and  that  to 
these  functions  "have  occasionally  been  added 
the  guardianship  of  infants,  and  the  control 
of  their  property,  the  allotment  of  dower,  and 
perhaps  other  powers  related  more  or  less  to 
the  general  subject. " 

It  remains  to  consider  whether  the  decree  of 
partition  is  void  upon  grounds  other  than  those 
relating  to  the  constitutionality  of  the  statute 
under  which  the  probate  court  proceeded.  The 
circuit  court  of  the  United  States  had  no  juris- 
ggdiction  to  set  aside  that  decree,  merely  upon 
•the  ground  of 'error,  nor  could  it  refuse  to 
give  it  full  effect,  unless  the  probate  court 
was  without  jurisdiction  of  the  case.  Cooper 
v.  Reynolds,  10  Wall.  315;  Gunn  v.  Plant, 
94  U  S.  669;  Hall  v.  Law,  102  U.  S.  461, 
464;  Marchand  v.  Frellsen,  105  U.  S.  428. 
And,  in  determining  the  question  of  juris- 
diction, it  must  be  remembered  that  probate 
courts  of  California  have  had  for  many  years 
the  rank  of  courts  of  general  jurisdiction; 
and,  as  said  in  Burroughs  v.  De  Couts,  70 
Cal.  372,  llPacKep.  738,  their  proceedings, 
"within  the  jurisdiction  conferred  upon 
them  by  the  law,  are  to  be  construed  in  the 
same  manner,  and  with  like  intendments, 
as  the  proceedings  of  courts  of  general  juris- 
diction, and  their  judgments  have  like  force 
and  effect  as  judgments  of  the  district  courts." 
Probate  courts  being,  then,  courts  of  supe- 
rior jurisdiction,  in  respect  to  the  settlement, 
distribution,  and  partition  of  estates  coming 
within  their  cognizance,  the  recitals  in  the 
decree  of  partition,  unless  contradicted  by 
the  record,  will  be  presumed  to  be  correct, 
and  every  intendment  will  be  indulged  in  its 
support.  Settlemier  v.  Sullivan,  97  U.  S. 
449;  Cheely  v.  Clayton,  110  U.  S.  708, 4  Sup. 
Ct.  Bep.  328.  With  these  preliminary  ob- 
servations as  to  the  effect  to  be  given  to  the 
decree  and  its  recitals,  where  the  decree  is 
attacked  in  a  collateral  suit,  we  proceed  to 
examine  such  of  the  objections  to  its  validity 
as  we  deem  of  sufficient  importance  to  no- 
tice. 

1.  It  is  contended  that  the  administratrix, 
as  such,  had  no  interest  in  the  partition  of 
the  decedent's  estate,  and  could  not,  in  that 
capacity,  initiate  proceedings  therefor.  Too 
much  stress  is  laid  upon  the  circumstance 
that  the  petition  in  the  probate  court  was 
signed  by  Mrs.  Hawes  as  "administratrix." 
The  petition  seeks  something  more  than  a 
final  settlement  of  her  accounts,  and  a  decla- 
ration of  the  interests  of  the  heirs  in  the  un- 
distributed estate.  It  embraces  also  her 
claim,  as  widow  and  heir,  to  a  share  in  the 
estate  remaining  after  payment  of  debts  and 
charges,  and  contains  a  distinct  prayer  that 
partition  be  had  between  herself  and  the 
children.  It  shows,  as  do  the  orders  preced- 
ing the  decree  of  partition,  that  she  sought  a 
settlement  of  her  accounts  as  administratrix, 


and  a  final  adjudication  of  her  rights  as  heir* 
at  law  in  the  estate'remaining  in  her  hands.  • 
If  it  would  have  been  better  practice  to  have 
made  partition  the  subject  of  a  suit  entirely 
separate  from  the  proceeding  for  settlement 
and  distribution,  the  blending  of  final  settle- 
ment, distribution,  and  partition  in  the  same 
petition,  or  in  one  suit,  did  not  defeat  the 
jurisdiction  of  the  court,  or  render  its  decree 
of  partition  void.  The  record  shows  that 
the  question  of  partition  was  not  considered 
or  determined  in  the  probate  court  until  after 
it  had  made  its  decree  of  final  settlement  and 
distribution. 

2.  It  is  contended  that  proper  notice  was 
not  given  to  the  minor  children  of  the  pro- 
ceedings  in  the  probate  court.  This  point 
is  not  sustained  by  the  record  of  those  pro- 
ceedings. The  decree  of  distribution  recites 
that  it  appeared  to  the  satisfaction  of  the 
court  that  due  and  sufficient  notice  of  the 
time  and  place  of  bearing  the  petition  had 
been  duly  given,  as  required  by  law,  prior  to 
the  day  set  for  hearing,  and  that  the  attor- 
ney appointed  by  the  court  to  represent  the 
minor  children  appeared  at  the  hearing.  It 
is  also  shown  that  this  attorney  was  present 
at  every  step  of  the  proceedings  for  partition. 
The  decree  for  partition  recites  that  it  ap> 
peared  to  the  satisfaction  of  the  court  that 
the  commissioner  appointed  to  make  parti- 
tion "gave  notice  to  all  parties  interested,  ia 
all  respects  as  prescribed  by  the  statute  in 
such  cases."  These  recitals  are  not  contra- 
dicted by  anything  in  the  record,  unless  it 
be  that  representation  of  the  minor  children, 
in  the  proceedings  for  settlement,  distribu- 
tion, and  partition,  by  an  attorney  appointed 
by  the  court,  rather  than  by  a  guardian  ad 
litem,  was  wholly  inadequate  to  bring  them 
into  court.  It  is  to  be  remembered  that  the 
Code  of  Civil  Procedure  expressly  provides 
that  notice  of  proceedings  for  partition  may  be 
"either  personally  or  by  public  notice,  as  the 
probate  court  may  direct,"  (section  1676;)  and 
if  the  account  presented  by  the  personal  rep- 
resentative be  one  for  final  settlement,  and 
the  estate  be  ready  for  distribution,  "on  con- 
firmation of  the  final  account,  distribution, 
and  partition  of  the  estate  to  all  entitled  there- 
to, may  be  immediately  had,  without  further 
notice  or  proceedings,"  (section  1634.)  It 
should  also  be  observed  that  if  the  recitals, 
in  the  decrees  of  distribution  and  partition,* 
of  due  notice,  be  open  to  dispute  in*  this  col-» 
lateral  proceeding,  it  does  not  appear  that 
the  publication  was  not  made  in  all  respects 
as  required  by  the  order  of  court,  and  by  the 
Code. 

In  this  connection  it  is  insisted  that  the 
particular  mode  adopted  in  publishing  notice 
of  the  proceedings  for  settlement,  distribu- 
tion, and  partitiun  was  not  sufficient,  in  law, 
to  give  the  court  jurisdiction  as  to  the  chil- 
dren. This  position  is  not  tenable.  The 
order  to  show  cause  why  there  should  not  be 
a  final  settlement  and  distribution,  followed 
by  a  partition,  according  to  the  rights  of  the 
parties,  was  very  full  and  explicit;  and  it 
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was  served  In  one  of  fbe  modes  hy  which, 
under  the  local  law,  jurisdiction  could  be  ac- 
quired. The  mode  adopted  was  by  publica- 
tion for  "four  successive  weeks  in  such 
newspaper  in  the  county  as  the  court  or 
Judge  shall  direct."  Section  1539.  Pearson 
V.  Pearson,  46  Cal.  635.  Tiie  failure  to  re- 
peat, in  tbe  order,  the  names  of  the  mi- 
nor children, — whatever  force  that  objection 
might  have  had  upon  a  direct  appeal  from 
tbe  decree  of  partition, — is  not  a  matter  af- 
fecting tbe  jurisdiction  of  the  court  over  the 
subject-matter  and  the  parties;  for  the  pe- 
tition, and  the  order  appointing  an  attorney 
to  represent  tbe  minors,  contained  the  names 
in  full  of  all  interested  in  the  proceedings  for 
settlement,  distribution,  and  partition. 

8.  It  is,  however,  insisted  that  the  defense 
for  tbe  minor  children — who  are  not  shown 
to  have  had,  at  tbe  time,  any  general  or  spe- 
cial guardian  in  the  county  or  state — could 
only  have  been  conducted  by  a  guardian,  and 
that  the  appearance  in  their  behalf  by  an  at- 
torney, appointed  by  the  court  to  represent 
them,  did  not  bring  them  into  court  This 
position  is  based  upon  sections  372  and  373 
of  the  Code  of  Civil  Procedure.  But  those 
sections,  in  our  opinion,  have  reference  to 
civil  actions,  as  distinguished  from  "special 
proceedings."  Code  Civil  Proo.  §§  20-23. 372, 
873.  A  suit  for  partition,  inaprobate  court, 
is  a  special  proceeding,  (Waterman  v.  Law- 
rence, 19  Cal.  218;)  and  the  section  which 
controls  the  determination  of  this  question  is 
Bection  1718,  part  of  tit.  11,  relating  to  "Pro- 
ceedings in  Probate  Courts."  That  section, 
j|among  other  things,  provides  that  "at  or  be- 
■  fore  tbe  bearing  of^titions  and  contests  for 
tbe  probate  of  wills;  for  letters  testamentary 
or  of  administration*  for  sales  of  real  estate, 
and  conflrmations  thereof;  settlements,  par- 
titions, and  distributions  of  estates ;  setting 
apart  homesteads;  and  all  other  proceedings 
where  all  the  parties  interested  in  the  estate 
are  required  to  be  notified  thereof, — ^the  court 
must  appoint  some  competent  attorney  at 
law  to  represent,  in  all  such  proceedings,  the 
devisees,  legatees,  heirs,  or  creditors  of  the 
decedent  who  are  minors  and  have  no  general 
guardian  in  the  county,  or  who  are  non-resi- 
dents of  the  state;  and  may,  if  be  deem  it 
necessary,  appoint  an  attorney  to  represent 
those  interested  who,  though  they  are  neither 
such  minors  or  non-residents,  are  unrepre- 
sented. Tbe  order  must  specify  the  names 
of  the  parties  for  whom  the  attorney  is  ap- 
pointed, who  is  thereby  authorized  to  repre- 
sent such  parties  in  all  such  proceedings  had 
subsequent  to  his  appointment.  The  appear- 
ance of  the  attorney  is  sutllcient  proof  of  tbe 
service  of  the  notice  on  the  parties  he  is  ap- 
pointed to  represent."  We  have  not  been 
able  to  find  any  provision  requiring  the  ap- 
pointment of  guardians  ad  litem  in  probate 
proceedings.  Without  considering  whether 
the  failure  to  appoint  a  guardian  ad  litem  for 
minors,  where  tbe  statute  requires  it  to  be 
done,  would  vitiate  the  decree,  and  make  it 
open  to  attack  collaterally,  it  is  sufficient  to 


say  that  the  appointment  of  an  attorney  to 
represent  the  children  in  the  probate  court 
was  autliorized  by  the  statute. 

These  views  are  in  conformity  with  the 
recent  decision  in  Carpenter  v.  Superior 
Court,  19  Pac.  Bep.  174.  (decided  April  21, 
1883.)  Une  of  tbe  questions  there  was  as 
to  the  validity  of  certain  proceedings  for  the 
probate  of  a  will,  la  which  minor  heirs  were 
represented  by  an  attorney  appointed  by  the 
court,  and  not  by  a  guardian  ad  litem.  Beli- 
ance  was  placed  upon  the  section  of  the  Codeof 
Civil  Procedure  (section  372)  part  of  the  title 
"Parties  to  Civil  Actions,"  which  provides 
that  "when  an  infant  is  a  party  he  must  ap- 
pear by  his  general  guardian,  if  be  has  one; 
and,  if  not,  by  a  guardian  who  may  be  ap- 
pointed by  the  court  in  which  the  action  is 
prosecuted,  or  by  a  judge  thereof,  or  a  county 
judge."  It  was  held  that  probate  proceed- Jj 
ings  were  not  civil  actions,  withii^the  mean-* 
ing  of  that  title.  The  court  said:  "The 
thing  which  a  guardian  ad  litem  is  appointed 
to  do  is  to  ■  represent '  the  infant  in  the  ac- 
tion or  proceeding,  (Code  Civil  Proc.  §  372,) 
by  which  we  understand  that  he  is  to  con- 
duct and  control  tbe  proceedings  on  behalf 
of  the  infant.  Now,  tbe  attorney  for  minors 
in  probate  proceedings  is  to  •  represent '  the 
minor,  (Code  Civil  Proc.  §  1718,)  and  so  far 
as  he  is  concerned  to  conduct  and  control  the 
proceedings;  so  that,  if  the  general  provisions 
apply,  it  would  be  possible  to  have  two  rep- 
resentatives of  the  minor  in  the  same  con- 
test, neither  of  whom  would  be  subordinate 
to  the  other.  We  do  not  think  that  such  a 
result  could  have  been  intended."  There 
are  no  other  questions  in  the  case  which  we 
deem  it  necessary  to  discuss.  We  find  no 
error  in  the  judgment  below,  and  it  Is  af- 
firmed. 


(128  XT.  s. 

Banks  et  oZ.  e.  Makchesteb.^ 


M«) 


(November  19, 1888.) 

1.  OoPTBiGHT— Judicial  Opinions. 

Rev.  St.  Ohio,  1879,  ii  426-435,  provldea  forth* 
appointment  of  a  reporter  of  the  supreme  court, 
to  report  and  prepare  for  publication  its  deois- 
ions,  and  to  receive  therefor  a  certain  compen- 
sation, and  to  secure  a  copyright  for  the  use  of 
the  state  for  each  volume  when  pub  lished.  Sec- 
tion 437,  as  amended  January  17, 1881,  (78  Ohio 
Laws,  14,)  provides  for  the  publication  of  the  re- 
ports under  a  contract  with  the  secretary  of  the 
state,  and  that  "such  contractor  shall  have  the 
exclusive  right  to  publish  such  reports,  so  far  as 
the  state  can  oonfer  the  same. "  Bad,  that  a 
copyright  obtained  by  the  reporter  on  a  volume 
of  the  reports  published  by  the  contractor,  does 
not  cover  the  syllabi,  statements  of  the  cases, 
and  opinions,  which  were  the  work  of  the  judges. 

9.  Same— RiQHT  of  State  to  Coptbiqht. 

A  state  cannot  properly  be  called  a  citizen, 
within  the  meaning  of  Rev.  St.  U.  S.  S§  4953, 4954, 
conferring  the  copyright  upon  any  citizen  "who 
shall  be  the  author,  inventor,  designer,  or  pro- 
prietor of  any  book, "  and  upon  his  representa- 
tives or  assigns. 

8.  SaMB— RiOHT  OF  JnsoB. 

Nor  can  the  judge  who,  in  his  judicial  capacity, 
prepares  the  head-notes,  statement  of  the  case, 
and  opinion,  be  regarded  as  their  author  or  pn>- 


>Afflrming  33  Fed.  Rep.  143. 
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prietor  wlfUn  the  prorlslons  of  those  seotions, 
w  as  to  confer  any  title  by  assignment  on  the 
state  or  any  other  person,  sufficient  to  authorize 
a  copyright  to  it  or  him  as  the  assignee  of  the 
author  or  proprietor. 

Appeal  from  the  Ci  rcuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

Bill  for  injunction,  by  David  Banks  and 
A.  Bleecker  Banks,  partners  as  Banks  & 
Brothers,  against  G.  L.  Manchester.  From 
a  decree,  after  hearing  on  a  bill  and  answer, 
dismissing  the  bill,  plaintiffs  appeal. 

E.  L.  Taylor,  for  appellants.  B.  A.  Har- 
rUon,  for  appellee. 

IS 

•  Blatchford,  J.  *  The  Berised  Statutes  of 
Ohio,  in  sections  426  to  435,  (tit.  4,  c.  1,  pp. 
278.  274,  £d.  1879.)  provide  for  the  appoint- 
ment of  a  reporter  by  the  supreme  court  of 
that  state,  to  report  and  prepare  for  publica- 
tion its  decisions,  and  for  the  printing  of 
copies  of  the  reports  by  the  public  printer, 
and  for  their  distribution  to  public  officers, 
as  soon  as  a  form  of  Id  pages  of  printed  mat- 
ter is  printed,  and  also  for  the  binding  and 
^tribation  of  a  full  volume.  Section  436 
provides  as  follows:  "The  reporter  shall  se- 
cure a  copyright,  for  the  use  of  the  state,  for 
each  volume  of  the  reports  so  published ;  and 
he  shall  receive  such  compensation  for  his 
services,  not  exceeding  eighteen  hundred  dol- 
lars per  year,  during  the  time  the  supreme 
court  commission  is  in  session;  and  at  all 
other  times  not  exceeding  one  thousand  dol- 
lars yearly,  payable  out  of  the  state  treasury, 
in  snch  installments  as  the  supreme  court, 
hj  order  entered  on  its  journal,  directs." 
Section  437,  as  amended  by  the  act  of  Janu- 
ary 17,  1881,  (78  Ohio  Laws,  14.)  provides 
for  the  mode  of  doing  such  printing  and 
binding,  under  a  contract  to  be  made  by  the 

^  secretary  of  state  with  a  responsible  person 
jjor  firm,  when  and  as  often  as  he  shall  be  au- 

•  thorized  to  do  so  by  a  resolution  of  *tbe  gen- 
eral assembly.  That  section  says:  "Such 
contract  shall  not  be  for  a  longer  period  than 
two  years;  and  such  contractor  shall  have 
the  sole  and  exclusive  right  to  publish  such 
reports,  so  far  as  the  state  can  confer  the 
same,  during  such  period  of  two  years,  and 
shall  be  furnished  with  the  manuscript  to  be 
printed,  as  provided  in  this  chapter."  It 
also  provides,  not  only  for  the  printing  and 
binding,  and  the  furnishing  to  the  state  and 
tbe  selling  to  the  public,  of  copies  of  the  vol- 
umes of  the  reports,  but  for  the  furnishing 
to  the  secretary  of  state  of  a  prescribed  num- 
ber of  advance  sheets  of  the  reports,  in  forms 
of  16  pages  of  printed  matter.  On  the  17th  of 
April,  1882,  the  general  assembly  of  tbe  state 
of  Ohio  passed  tbe  following  joint  resolu- 
tion, (79  Ohio  Laws,  249:)  "joint  resolu- 
tion providing  for  the  publication  of  the  Oliio 
State  lieports,  and  the  advance  sheets  of  the 
same.  Be  it  resolved  by  tbe  general  assem- 
bly of  the  state  of  Ohio,  that  the  secretary  of 
state  be  and  he  is  hereby  authorized  to  con- 
tract witli  some  responsible  person  or  firm  to 
fornisb  material,  print,  bind,  and  supply  she 


state  with  three  hundred  and  fifty  copies  of 
the  thirty-eighth  and  any  other  subsequent 
volume  or  volumes  of  the  Ohio  State  lleports 
that  may  be  ready  for  publication  within  two 
years  from  the  23d  day  of  June,  1882,  said 
contract  to  be  made  with  the  lowest  respon- 
sible bidder,  as  provided  in  section  2,  art.  15, 
of  the  constitution,  after  first  giving  public 
notice  to  bidders  for  four  weeks  in  some 
weekly  newspaper  published  in  Columbus, 
Ohio,  and  of  general  circulation  in  the  state. 
Said  contract  to  be  made  in  accordance  with 
the  provisions  and  subject  to  the  limitations 
and  instructions  of  section  437  of  the  Re- 
vised Statutes,  as  to  cost  and  otherwise,  and 
shall  include  the  advance  sheets  provided  for 
in  said  section.  The  volume  to  be,  in  qual* 
ity  of  paper  and  binding,  equal  to  volume  1, 
Oliio  State  Beports,  as  provided  by  law." 
On  the  16th  of  June,  1882,  in  pursuance  of 
that  resolution,  tbe  secretary  of  state  of  the 
state  of  Ohio  entered  into  a  contract,  on  be- 
half of  that  state,  and  in  which  it  was  named 
as  tbe  party  of  the  second  part,  with  H.  W.« 
Derby  &  Co.,  of*  Columbus,  Ohio,  the  ma>* 
terial  parts  of  which  were  as  follows:  H. 
W.  Derby  Si  Co.  agree  to  furnish  the  ma- 
terial for,  and  to  print  and  bind,  on  paper 
and  in  character  and  quality  of  binding  equal 
to  volume  1,  Ohio  State  Reports,  in  the  man- 
ner in  all  respects,  and  with  the  expedition 
as  provided  by  law,  a  sufficient  number  of 
copies  of  volume  88,  and  of  the  next  succeed- 
ing volume  or  volumes,  if  any,  of  the  Ohio 
State  Reports,  that  might  be  ready  for  publi- 
cation within  two  years  from  and  after  June 
23,  1882;  to  supply  the  state  with  a  specified 
number  of  copies  of  each  volume,  when 
bound,  at  a  specified  price  per  volume;  to 
supply  the  public  with  like  copies  at  a  speci- 
fied, limited  price;  and  to  set  up  the  matter 
furnished  them  in  forms  of  16  pages,  and 
furnish  to  the  secretary  of  state  printed 
copies  of  such  forms.  The  state  agreied  that 
Derby  &  Oo.  "shall  have  the  sole  and  exclu- 
sive right  to  publish  the  reports  aforesaid,  so 
far  as  the  said  state  of  Ohio  can  confer  the 
same,  for  and  during  the  said  period  of  two 
years,  commencing  with  said  23d  day  of 
June,  1882,  and  that  they  shall,  moreover, 
be  furnished  with  all  the  manuscript  thereof, 
to  be  printed,  as  provided  by  law."  Derby 
&  Co.  assigned  all  their  right  and  interest  in 
the  contract  to  Banks  &  Brothers,  of  New 
York  city. 

The  bill  of  complaint  in  the  present  case 
was  filed  by  David  Banks  and  A.  Bleecker 
Banks,  composing  the  firm  of  Banks  &  Broth- 
ers, against  G.  L.  Mancliester,  in  the  circuit 
court  of  the  United  States  for  the  Southern 
district  of  Ohio.  It  sets  forth  the  matters 
above  stilted,  and  avers  that  Uanks  &  Broth- 
era  have  proceeded  to  carry  out  all  the  terms 
and  conditions  of  the  contract,  and  that  they 
and  the  state  of  Ohio  are  complying  with  its 
conditions;  that  the  supreme  court  of  Ohio 
has  decreed  that  volumes  41  and  42  of  the 
Ohio  State  Reports  shall  be  published  under, 
and  are  included  in,  the  terms  of  the  contract, 
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and  that  no  other  persons  have  any  right  to 
publish  the  decisions  which  are  to  be  con- 
tained in  said  volumes  41  and  42,  except  as 
authorized  by  Banks  &  Brothera:  tliat  the 
contract  was  made  in  pursuance  of  sections 
436  and  437  of  the  Revised  Statutes  of  Ohio; 
ggthat  the  pliiinlifls,  on  October  1,  1884,  en- 
Stered  into  an  arrangement  with  "The  Capital 

•  Printing  and* Publishing  Company,"  of  Co- 
lumbus, Ohio,  by  which  that  company  was 
authorized  to  publish  the  decisions  of  the  su- 
preme court  of  Ohio,  and  of  the  supreme  court 
commission  of  Ohio,  which  were  to  be  con- 
tained in,  and  to  constitute  what  would  be, 
the  41st  and  42d  Ohio  State  Reports,  the  same 
to  be  published  in  the  Ohio  Law  Journal,  a 
publication  owned  by  said  com  pay;  that,  un- 
der such  arrangement,  that  company,  on  the 
14th  of  October,  1884,  issued  its  No.  9  of  vol- 
ume 6  of  the  Ohio  Law  Journal,  and  at  the 
same  time  issued,  as  a  supplement  to  that 
number,  a  certain  book  or  publication  con- 
taining, among  other  cases,  one  entitled  "The 
Scioto  Valley  Railway  Company  v.  McCoy, " 
decided  by  the  supreme  court  of  Ohio,  and 
whicli  would  appear  as  a  pait  of  volume  42  of 
Ohio  State  Reports,  and  one  entitled  "Bierce 
et  al.  V.  Bierce  et  al.,"  decided  by  the  su- 
preme court  commission  of  Ohio,  and  which 
would  nppear  as  a  part  of  volume  41  of  Ohio 
State  Reports;  and  that,  before  said  book  was 
issued,  and  on  the  13th  of  October,  1884,  E. 
L.  De  Witt,  "reporter  for  the  supremo  court 
of  Ohio  and  of  the  supreme  court  commission 
of  Ohio,  in  pursuance  of  the  duties  of  his  of- 
fice, and  for  the  beneflt  of  the  state  of  Ohio," 
entered  in  the  office  of  the  librarian  of  con- 
gress, at  Washington,  a  printed  copy  of  the 
title  of  said  work,  containing  the  said  decis- 
ions, and  did,  within  10  days  thereafter,  de- 
posit in  the  said  office,  at  Washington,  two 
complete  copies  of  said  book.  A  copy  of  the 
said  number  of  the  Ohio  Law  Journal,  with 
the  book  as  a  supplement,  containing  16 
printed  pages,  is  attached  to  the  bill.  It  shows 
the  title  of  the  book,  or  supplement,  as  en- 
tered in  the  office  of  the  librarian  of  congress, 
and  as  afterwards  issued,  namely,  "Cases  ar- 
gued and  determined  in  the  Supreme  Court 
and  Supreme  Court  Commission  of  Oliio;" 
and,  below  the  title  and  table  of  contents, 
and  on  the  first  page  of  the  book,  which  is 
page  17,  is  printed  the  following:  "Entered 
according  to  the  Act  of  Congress  in  the  year 
eighteen  hundred  and  eighty-four,  by  E.  L. 
De  Witt,  for  the  State  of  Ohio,  in  the  Office  of 

gthe  Librarian  of  Congress,  at  Washington. 

•  [All  rights  reserved.]"     The  bill  avers  that 

•  that  title  was  printed  on  each  copy  of 'the 
book  issued  by  the  Capital  Printing  &  Pub- 
lishing Company,  us  was  also  the  above  no- 
tice of  copyright;  that  the  defendant,  on  No- 
vember 5,  1884,  issued  Nos.  22  and  23  of 
volume  1  of  a  book  entitled  "The  American 
Law  Journal,"  in  one  of  which  numbers  he 
printed  and  published  the  said  case  of  "  Bierce 
et  al.  V.  Bierce  et  al.,"  and  in  the  other  of 
\rhich  he  printed  and  published  the  said  case 
of  "The  Scioto  Valley  Railway  Company  v. 


McCoy;"  that,  prior  to  the  said  publication 
by  the  defendant,  neither  of  said  cases  had 
been  published  except  in  the  book  so  issued 
on  the  14th  of  October,  by  the  Capital  Print- 
ing &  Publishing  Company;  and  that  those 
cases  were  copied  by  tJie  defendant  from  the 
book  so  copyrighted  by  De  Witt  for  the  state 
of  Ohio.  Copies  of  such  publications  of  the 
defendant  are  annexed  to  the  bill.  It  further 
avers  that  the  defendant  has  declared  to  the 
plaintiffs,  in  writing,  his  intention  to  disre- 
gard their  rights,  and  to  continue  the  publi- 
cation in  the  American  Law  Journal  of  the 
decisions  of  the  supreme  court  and  supreme 
court  commission  of  Ohio.  The  prayer  of 
the  bill  is  for  an  injunction  perpetually  re- 
straining the  defendant  from  printing  and 
publishing  the  decisions  which  will  appear  In 
volumes  41  and  42,  Ohio  State  Reports,  and 
for  an  injunction  to  that  effect  pendente  lite. 
The  defendant  answered  the  bill.  The  an- 
swer denies  that  the  supreme  court  of  Ohio 
has  decreed  that  volumes  41  and  42  of  the 
Ohio  State  Reports  stiall  be  published  under 
and  are  included  in  the  terms  of  the  contract 
with  Derby  &  Co.,  and  that  no  other  persons 
have  the  right  to  publish  the  decisions  which 
are  to  be  contained  in  said  volumes  41  and 
42,  except  as  authorized  by  the  plaintiffs.  It 
also  denies  that  the  attempt  on  the  part  of 
Mr.  De  Witt,  the  reporter,  to  obtain  a  copy- 
right on  the  book  and  printed  matter  de- 
scribed in  the  bill,  and  published  by  the  Capi- 
tal Printing  &  Publishing  Company,  was  in 
pursuance  of  his  duties  as  reporter;  and  de- 
nies that  the  attempted  copyright  by  the  re- 
porter was  for  the  beneflt  of  the  state  of  Ohio; 
and  denies  that  the  contract  referred  to  was 
made  in  pursuance  of  section  436  of  the  Be-e 
vised  Statutes,  but  avers  that  it  was  madoM 
under  section  437  and  the  joint  resolutlon're-* 
ferred  to.  It  also  avers  that  the  opinions 
and  decisions  of  the  supreme  court  and  su- 
preme court  commission  of  Ohio,  referred  to 
in  the  bill  as  having  been  published  by  the 
defendant  in  the  American  Law  Journal, 
were  exclusively  the  work  of  the  judges  com- 
posing those  courts;  that  the  reporter  per- 
formed no  work  in  preparing  the  said  opin- 
ions and  decisions ;  that  it  is  the  universal 
custom  and  practice  of  those  courts  that  the 
judge  to  whom  the  duty  is  assigned  of  pre- 
paring the  opinion,  prepares  not  only  the 
opinion,  but  also  the  statement  of  the  case 
and  the  syllabus,  the  latter  being  subject  to 
revision  by  the  judges  concurring  in  the 
opinion;  that  the  reporter  takes  no  part, and 
performs  no  labor,  in  preparing  the  syllabus, 
the  statement  of  the  case,  and  the  opinion; 
that  the  duty  of  the  reporter  consists  in  pre- 
paring abstracts  of  arguments  of  counsel, 
tables  of  cases,  indexes,  reading  proof,  and 
arranging  the  cases  in  their  proper  order  in 
the  volumes  of  reports;  and  that  the  reporter 
is  paid  a  stated  annual  salary  out  of  the 
treasury  of  the  state,  fixed  by  law,  and  has 
no  pecuniary  Interest  in  the  publication  of 
the  reports.  The  plaintiffs  filed  a  formal  de- 
murrer to  the  answer;  but,  no  such  pleading 
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being  snthorized  by  the  rnles  In  equity,  tbe 
ease  was  heard  upon  bill  and  answer,  and  a 
decree  was  entered  dismissing  the  bill,  from 
vhicb  decree  the  plaintiffs  have  appealed. 

The  decision  of  the  circuit  court  is  reported 
in  23  Fed.  Rep.  143.  That  court  held  (1) 
that  no  duty  was  imposed  up>on  the  reporter 
by  the  statutes  of  Ohio  before  mentioned,  to 
secure  a  copyright,  for  tbe  use  of  the  state, 
for  any  volume  of  reports  published  by  vir- 
tae  of  a  contract  made  by  tlie  secretary  of 
state  under  section  437;  (2^  that  there  was 
nothing  in  the  statute  wbicn  authorized  the 
reporter  or  any  other  person  to  acquire  a 
copyright  in  the  opinions  or  decisions  of  the 
Jodges;  (3)  that  the  copyright  of  a  volume 
would  not  interfere  with  the  free  publication 
of  everything  which  was  the  work  of  the 
judges,  including  the  syllabus  and  the  state- 
ment of  the  case,  as  well  as  tlie  opinion,  but 
would  protect  only  the  work  of  the  reporter, 
^  namely,  tbe  Indexes,  the  tables  of  cases,  and 
B  the  statements  of  points  made  and  authorities 
•  cited  by  counsel.  Rule  60  in  equity  autlior- 
izes  the  plaintiff.  Instead  of  filing  a  replica- 
tion to  an  answer,  to  set  the  cause  down  for 
bearing  upon  bill  and  answer.  In  such  case 
allegations  of  new  matter  in  the  answer  are 
to  be  taken  as  true.  2  JDaniell,  Ch.  Fr.  (4th 
Amer.  Ed.)  982,  note  1;  BrinckerbofC  v. 
Brown,  7  Johns.  Ch.  217,  223;  Perkins  v. 
Nichols,  11  Allen,  542,  544;  Leeds  v.  Insur- 
ance Co.,  2  Wheat.  380,  384.  lu  tbe  present 
case  it  is  to  be  taken  as  true,  as  alleged  in  the 
answer,  that  what  the  defendant  pul>lished 
in  the  American  Law  Journal  was  exclusively 
the  work  of  the  judges,  comprising  not  only 
tbe  opinion  or  decision  of  the  court  or  the 
commission,  but  also  tbe  statement  of  the 
case,  and  the  syllabus,  or  head-note.  The 
copies  of  the  publications  made  by  the  defend- 
ant, which  are  appended  to  the  bill,  show 
that  the  two  cases  referred  to.  published  by 
him,  consist  in  each  case  of  only  the  syllabus 
or  head-note,  the  statement  of  the  case,  the 
names  of  the  counsel  for  the  respective  par- 
ties, and  the  opinion  or  decision  of  the  court. 
The  copy  of  the  supplement  to  No.  9  of  vol- 
ume 6  of  the  Ohio  Law  Journal,  appended  to 
the  bill,  shows  that  what  Mr.  De  Witt  under- 
took to  obtain  a  copyright  for,  for  the  state 
of  Ohio,  in  respect  of  the  two  cases  referred 
to,  was  a  report  of  each,  consisting  of  the 
h^d-note  or  syllabus,  the  statement  of  the 
case,  the  names  of  the  counsel  for  the  respect- 
ive parties,  and  the  decision  or  opinion  of  the 
court,  all  in  identical  language,  in  each  case, 
with  what  was  so  afterwards  printed  and 
published  by  the  defendant  in  the  American 
Law  Journal,  except  that  in  the  case  of  "The 
Scioto  Valley  Railway  Company  v.  McCoy," 
the  words  "(To  appear  in  42  Ohio  St.)"  and 
in  the  case  of  "Bierce  et  al.  v.  Bierce  et  al.," 
the  words  "  (To  appear  in  41  Ohio  St.)"  print- 
ed in  the  publiaition  in  the  Ohio  Law  Jour- 
nal, do  not  appear  in  the  defendant's  publi- 
cation. It  is  therefore  clear  that,  in  respect 
of  the  publication  complained  of,  the  reporter 
was  not  tbe  anther  of  any  part  of  the  matter 


for  which  he  undertook  to  take  s  copyright 
for  tbe  state  of  Oliio. 

Although  the  constitution  of  the  United^ 
States,  in  section  8  of  article  1,  provides  that>« 
the  congress  shall  have  power  "to'promoteS^ 
tbe  progress  of  science  and  useful  arts,  by 
securing  for  limited  times  to  authors  and  in- 
ventors the  exclusive  right  to  their  respective 
writings  and  discoveries,"  yet  the  means  for 
securing  such  right  to  authors  are  to  be  pre> 
scribed  by  congress.  It  has  prescribed  such 
a  method,  and  that  method  is  to  be  followed. 
No  authority  exists  for  obtaining  a  copyright, 
beyond  tlie  extent  to  which  congress  has  au- 
thorized it.  A  copyright  cannot  be  sustained 
as  a  right  existing  at  common  law;  but,  as 
it  existo  in  the  United  States,  it  depends 
wholly  on  the  legislation  of  congress.  Wheat* 
on  V.  Peters,  8  Pet.  591,  662,  663.  SecUon 
4952,  Rev.  St.  U.  S.,  provides  that  "any  dt- 
izen  of  the  United  States,  or  resident  therein, 
who  shall  be  the  author,  inventor,  designer, 
orproprletorof  any  book,  •  •  •  and  the 
executors,  administrators  or  assigns  of  any 
such  person,  shall,  upon  complying  with  tbe 
provisions  of  this  chapter, "  (chapter  3  of  title 
60,)  "have  the  sole  litierty  of  printing,  re- 
printing, publishing,  completing,  copying, 
executing,  flnisbing,  and  vending  the  same." 
This  right  is  granted  for  the  term  of  twenty- 
eight  years  from  the  time  of  recording  the 
title  of  the  book  in  the  manner  directed  in  the 
statute;  and  section  4954  provides  that  "the 
author,  inventor,  or  designer,  if  he  be  still 
living,  and  a  citizen  of  the  United  States,  oi 
resident  therein,  or  his  widow  or  children,  if 
he  be  dead,  shall  have  the  same  exclusive 
right  continued  for  the  further  term  of  four^ 
teen  years,"  upon  recording  the  title  of  the 
work  a  second  time,  and  complying  with  all 
other  regulations  in  regard  to  original  copy- 
rights, within  six  months  before  the  expira- 
tion of  the  first  term. 

We  are  of  opinion  that  these  provisions  of 
the  statute  do  not  cover  tbe  case  of  tbe  state 
of  Ohio  in  reference  to  what  Mr.  De  Witt  un- 
dertook to  obtain  a  copyright  for,  for  the  ben- 
efit of  that  state,  in  the  present  instance. 
Mr.  De  Witt,  although  he  may  have  been  a 
citizen  of  the  United  States,  or  a  resident 
therein,  was  not  the  author,  inventor,  de- 
signer, or  proprietor  of  the  syllabus,  tbe  state- 
ment of  the  case,  or  the  decision  or  opinion 
of  the  court.  The  state,  therefore,  could  notes 
become  the  assignee  of  Mr.  De  Witt,  as  sucb^ 
author,  inventor, •  designer,  or  proprietor.* 
The  state  cannot  properly  be  called  a  citizen 
of  tbe  United  States,  or  a  resident  therein, 
nor  could  it  ever  be  in  a  condition  to  fall 
within  the  description  in  section  4952,  or  sec- 
tion 4954.  The  copyright  claimed  to  have 
been  taken  out  by  Mr.  De  Witt  in  the  present 
case,  being  a  copyright  "for  the  state,"  is  to 
be  regarded  as  if  it  had  been  a  copyright  tak- 
en out  in  the  name  of  the  state.  Whether 
the  state  could  take  out  a  copyright  for  itself, 
or  could  enjoy  the  benefit  of  one  taken  out  by 
an  individual  for  it,  as  tbe  assignee  of  a  citi- 
zen of  the  United  States,  or  a  resident  there- 
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In,  xirho  should  be  the  author  of  a  book.  Is  a 
question  not  involTed  in  the  present  case, 
and  vre  refrain  from  considering  it,  and  from 
considering  any  other  question  than  the  one 
above  indicated.  In  no  proper  sense  can  tlie 
Judge  who,  in  his  judicial  capacity,  prepares 
the  opinion  or  decision,  the  statement  of  the 
case,  and  the  sylLibus,  or  liead-note,  be  re- 
garded as  their  author  or  their  proprietor,  in 
Uie  sense  of  section  4952,  so  as  to  be  able  to 
confer  any  title  by  assignment  on  the  state, 
snfficient  to  authorize  it  to  take  a  copyright 
for  such  matter,  under  that  section,  as  the 
assignee  of  the  author  or  proprietor.  Judges, 
as  is  well  understood,  receive  from  the  pub- 
lic treasury  a  stated  annual  salary,  fixed  by 
law,  and  can  themselves  have  no  pecuniary 
interest  or  proprietorship,  as  against  the  pub- 
lic at  large,  in  the  fruits  of  their  judicial  la- 
bors. This  extends  to  whatever  work  they 
perform  in  their  capacity  as  judges,  and  as 
well  to  the  statements  of  cases  and  head- 
notes  prepared  by  them  as  such,  as  to  the 
opinions  and  decisions  themselves.  The 
question  is  one  of  public  policy,  and  there  has 
idways  been  a  judicial  consensus,  from  the 
time  of  the  decision  in  the  case  of  Wheaton 
▼.  Peters,  8  Pet.  591,  that  no  copyright  could, 
under  the  statutes  passed  by  congress,  be  se- 
cured in  the  products  of  the  labor  done  by 
Judicial  officers  in  the  discharge  of  their  ju- 
dicial duties.  The  whole  work  done  by  the 
Judges  constitutes  the  authentic  exposition 
and  interpretation  of  the  law,  which,  bind- 
ing every  citizen,  is  free  for  publication  to 
«all,  whether  it  is  a  declaration  of  unwritten 
M  law,  or  an  interpretation  of  a  constitution  or 
*  a  stetute.  Kash'v.  Lathrop,  142  Mass.  29, 
85, 6  N.  E.  Eep.  559.  In  Wheaton  v.  Peters, 
at  page  668,  it  was  said  by  this  court,  that  it 
was  "unanimously  of  opinion  that  no  reporter 
has  or  can  have  any  copyright  in  the  written 
opinions  delivered  by  this  court;  and  that  the 
Judges  thereof  cannot  confer  on  any  reporter 
any  such  right."  What  a  court  or  a  judge 
thereof  cannot  confer  on  a  reporter  as  the 
basis  of  a  copyright  in  htm,  they  cannot  con- 
fer on  any  other  person  or  on  the  state.  The 
decree  of  the  circuit  court  is  affirmed. 


(US  U.   S.  132) 

Chafpell  t).  BuADSnAW. 

(October  29, 1888.) 

1.  Appeal — Review — TTnited  States  Supbeub 
Court— Federai.  Question. 

The  assertion  of  a  right  under  an  act  of  con- 
gress, "  set  up  or  claimed  "  for  the  first  time  in  the 
state  court  of  appeals,  which  merely  reviews  al- 
leged errors  committed  on  the  trial,  is  too  late  to 
entitle  the  party  to  bring  the  case  before  this 
court  for  rev  iew  under  Re  v.  St.  U.  S.  S  709,  provid- 
ing for  a  review  of  the  action  of  state  courts  in 
denying  any  title,  right,  privUMre,  or  immunity 
"setup or  claimed" under  the  federal  constitu- 
tion or  laws. 

i.  Ai»asAi.rT~Ji;Ki8DicTT0N  or  State  Coxmts. 
Jurisdiction  of  state  courts  of  a  suit  in  case  for 
damages  caused  by  fires  from  a  burning  scow,  is 
(dearly  preserved  by  the  provision  of  the  judi- 


ciary act,  (Rev.  St.  U.  S.  S  668,)  "saving  to  suit- 
ors in  all  cases  therightof  aoommon-lawremedy, 
where  the  oommon  law  Is  competent  to  give  it. " 

In  Error  to  the  C!ourt  of  Appeals  of  the 
State  of  Maryland. 

On  motion  to  dismiss  writ  of  error.  The 
opinion  of  the  Maryland  court  of  appeals  in 
this  case,  on  motion  for  reargument,  will  be 
found  reported  in  15  Atl.  Bep.  762. 

W.  A.  Hammond  and  B.  Hotoard  Haman, 
for  the  motion.  W.  A.  Fisher  and  Thos.  O. 
Ohappell,  in  pro.  per.,  contra. 

09 

N 

Ft7I.lkr,0.  J.  •  Bradshaw  recovered  jndg-» 
ment  December  6, 1887,  against  Cbappell  in 
the  circuit  court  for  Howard  county,  Md.,  in 
an  action  of  trespass  on  the  case,  after  a  trial 
by  jury  upon  a  plea  of  not  guilty,  for  dam- 
ages by  fire  to  his  (Bradshaw 's)  schooner,  al- 
leged to  have  resulted  from  the  negligence  of 
Cbappell's  servants  in  cutting  a  burning 
scow  or  lighter  loose  from  Cbappell's  wharf, 
and  allowing  it  to  drift  against  Bradshaw's 
vessel.  From  this  judgment  Cbappell  pros- 
ecuted an  appeal  to  the  court  of  appeals  of 
Maryland,  by  which  tribunal  the  judgment 
was  affirmed  on  the  14th  day  of  March,  18%. 
On  the  27th  of  March  Cbappell  moved  for  a 
rehearing,  upon  the  ground,  which  had  not 
been  up  to  that  time  presented  in  any  form, 
that  the  circuit  court  for  Howard  county 
should  have  limited  the  measure  of  damages 
to  the  value  of  the  scow  which  occasioned 
the  injury  complained  of,  under  the  provis- 
ions of  section  18,  c.  121,  act  Cong.  June  26, 
1884,  (23  St.  at  Large,  57.)  The  court  of 
appeals  overruled  the  motion,  because,  as  the 
court  states,  "this  act  of  congress  was  not 
before  the  circuit  court  when  the  case  was 
tried,  nor  before  this  court  on  appeal,  and 
that  no  reference  to  it  or  construction  of  it 
was  made  in  either  court."  After  an  unsuc- 
cessful application  therefor  to  the  chief  judge 
of  the  court  of  appeals,  a  writ  of  error  was 
finally  allowed  by  one  of  the  justices  of  this 
court,  and  now  comes  before  us  upon  a  mo- 
tion  to  dismiss. 

To  give  this  court  jurisdiction  to  review 
the  judgment  of  a  state  court  under  section 
709  of  the  Bevised  Statutes,  because  of  the 
denial  by  a  state  court  of  any  title,  right,* 
privilege,  or*  immunity  claimed  under  the* 
constitution  or  any  treaty  or  statute  of  the 
United  States,  it  must  appear  on  the  record 
that  such  title,  right,  privilege,  or  immunity 
was  "specially  set  up  or  claimed,"  at  the 
proper  time,  in  the  proper  way.  "To  be  re- 
viewable here,"  says  Waite,  C.  J.,  in  Spies 
v.  Illinois,  123  U.  S.  181.  8  Sup.  Ct.  Bep. 
21,  22,  "the  decision  must  be  against  the 
right  so  set  up  or  claimed.  As  the  supreme 
court  of  the  state  Wiis  reviewing  the  decision 
of  the  trial  court,  it  must  appear  that  the 
claim  was  made  in  that  court,  because  the 
supreme  court  was  only  authorized  to  review 
the  judgment  for  errors  committed  there,  and 
we  can  do  no  more."  Tested  by  this  well- 
settled  rule  it  is  apparent  that  tliis  writ  of 
error  cannot  be  maintained,  as  it  i^  conceded 
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fhat  tbe  plaintiff  in  error  did  not  set  np  or 
flialm  in  the  trial  court  the  limitation,  the 
benefit  of  which  he  now  insists  should  have 
been  accorded  him. 

As  to  the  contention  of  plaintiff  in  error — 
also  not  brought  forward  below,  but  sug- 
gested for  the  first  time  when  application 
was  made  to  the  chief  judge  of  the  court  of 
appeals  to  allow  the  writ  of  error — that  the 
state  court  had  no  jurisdiclion,  because  the 
jorisdiction  of  the  courts  of  the  United  States 
is  exclusive  in  all  cases  of  admiralty  and 
maritime  jurisdiction,  and  that  this  is  neces- 
sarily such  a  case,  it  is  sufficient  to  say  that, 
as  tbe  action  as  brought  and  defended  was  a 
common-law  action,  without  any  of  tlie  in- 
gredients of  an  admiralty  or  maritime  cause, 
it  was,  as  such,  clearly  within  the  provision 
of  the  ninth  section  of  the  judiciary  act  of 
1789,  as  embodied  in  section  663  of  the  Re- 
vised Statutes,  "saving  to  suitors  in  all  cases 
tbe  right  of  a  common-law  remedy  where  tbe 
common  law  is  competent  to  give  it."  The 
motion  must  be  granted,  and  tbe  writ  dis- 
missed, and  it  is  so  ordered. 


(U8  V.  a.  19$) 

Centbal  Nat.  Bank  et  <tl.  v.  Httue  et  dl. 

HuuB  V.  Centbal  Nat.  Bank  et  al. 

(November  12, 1888.) 

1.  ITRAITSrLVKT    CoNTBTAlTCIIS— iHSUBUlOa    FOU- 

CIB8 — Rights  or  Cbbditobs. 

InsmsDce  upon  the  life  of  a  husband,  taken 
ont  bythe  wife,  or  brthe  husband  for  the  oeneflt 
of  Mb  wife  and  children  In  a  state  whose  stat- 
ntes  make  the  prooeeds  payable  to  the  wife  or 
ehiUren  free  from  the  daims  of  the  husband's 
cieditors,  cannot  be  recovered  by  such  creditors, 
thoneh  the  husband  was  insolvent  when  the 
policies  were  issued,  and  the  premiums  were  paid 
ont  of  his  money. 
S.  Baxb— Bbcovbbt  or  FamouMS. 

Nor  can  premiums  so  paid  be  recovered  by  the 
husband's  creditors  out  of  the  proceeds  of  the 
poUoies,  especially  where  there  is  no  proof  of 
innidonthepart  of  the  wife  or  the  insurance 
companies,  and  the  provision  for  the  family  is 
not  excessive. 

Appeals  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

On  tbe  28d  of  April,  1872.  in  consideration 
ofsn  annual  premium  of  $230.89,  the  Life  In- 
surance Company  of  Virginia  issued  at  Feters- 
bnrgh,  in  that  commonwealth,  a  policy  of  in- 
surance on  the  life  of  Thomas  L.  Hume,  of 
Washington,  D.  0.,  for  tbe  term  of  bis  natural 
life,  in  the  sum  of  $10,000,  for  tbe  sole  use  and 
benefit  of  his  wife,  AnnieGraham  Hume,  and 
his  cblldren,  payment  to  be  made  to  them, 
their  heirs,  executors,  or  assigns,  at  Peters- 
burgh,  Va.  The  charter  of  the  company  pro- 
vided as  follows:  "Any  policy  of  insurance 
issued  by  the  Life  Insurance  Company  of  Yir- 
vginia  on  the  life  of  any  person,  expressed  to 
*be  for  the  benefit  of  any  married  woman, 
•  whether  tbe  same  t)e  effected'originally  by 
herself  or  her  husband,  or  by  any  other  per- 
son, or  whether  the  premiums  thereafter  be 
paid  by  herself  or  her  husband  or  any  other 
person  as  aforesaid,  shall  inure  for  her  sole 
and  separate  use  and  benefit,  and  that  of  her 


or  husband's  children,  If  any,  as  m«y  be  ex- 
pressed in  said  policy,  and  shall  be  held  by 
her  free  from  the  control  or  claim  of  her  hus- 
band or  his  creditors,  or  of  the  person  effect- 
ing the  same  and  his  creditors."  Section  7. 
The  application  for  this  policy  was  made  on 
behalf  of  the  wife  and  children  by  Thomas  L. 
Hume,  who  signed  the  same  for  them.  The 
premium  of  $230.89  was  reduced  by  annual 
dividends  of  $34.71  to  $196.18,  which  sum 
was  regularly  paid  on  the  23d  of  April,  1872, 
and  each  year  thereafter,  up  to  and  including 
the  23d  of  April,  1881.  On  the  28th  of 
March,  1880,  the  Hartford  Life  &  Annuity 
Company  of  Hartford,  Conn.,  issued  five  cer- 
tificates of  insurance  upon  the  life  of  Thomas 
L.  Hume,  of  $1,000  each,  payable  at  Hart- 
ford,  to  his  wife,  Annie  G.  Hume,  if  living, 
but  otherwise  to  his  legal  representatives. 
Upon  each  of  these  certificates  a  premium  of 
$10  was  paid  upon  their  issuance,  amounting 
in  all  to  $50;  and  thereafter  certain  other 
sums,  amounting  at  the  time  of  the  death  of 
Hume  to  $41.25.  On  the  17th  of  February, 
1881,  the  Maryland  Life  Insurance  Company 
of  Baltimore  issued,  at  Baltimore,  a  policy  of 
Insurance  upon  tbe  life  of  Thomas  L.  Hume» 
in  the  sum  of  $10,000,  for  tlie  term  of  Ids 
natural  life,  payable  in  the  city  of  Baltimore 
to  "the  said  insured,  Annie  G.  Hume,  for  her 
sole  use,  her  executors,  administrators,  or  as- 
signs;" the  said  policy  being  issued,  as  it  re- 
cites on  its  face,  in  consideration  of  the  sum 
of  $337.20  to  them  duly  paid  by  said  Annie 
G.  Hume,  and  of  an  annual  premium  of  the 
same  amount  to  be  paid  each  year  during  the 
continuance  of  the  policy.  The  application 
for  this  policy  was  signed  " AimiE  G.  Hume, 
by  Thomas  L.  Hitme,"  as  is  a  recognized  us- 
age in  such  applications,  and  in  accordance 
with  instructions  to  that  effect  printed  upon 
the  policy.  ». 

The  charter  of  the  Maryland  Life  Insar>J{ 
ance  Company^rovides  as  follows:  "Sec.  17.* 
That  it  shall  be  lawful  for  any  married  wo- 
man, by  herself,  or  in  ber  name  or  in  tbe 
name  of  any  third  person,  with  his  consent, 
as  her  trustee,  to  be  caused  to  be  insured  in 
said  company,  for  her  sole  use,  the  life  of  ber 
husband,  for  any  definite  period,  or  for  the 
term  of  his  natural  life;  and,  in  case  of  her 
survi  ving  lier  husband,  the  sum  or  net  amount 
of  the  insurance  becoming  due  and  payable 
by  tbe  terms  of  the  insurance  shall  be  pay- 
able to  her  to  and  for  her  own  use,  free  from 
the  claims  of  the  representatives  of  her  hus- 
band, or  of  any  of  his  creditors.  In  case  of 
the  death  of  the  wife  before  the  decease  of 
the  husband,  tbe  amount  of  the  insurance 
may  be  made  payable,  after  the  death  of  the 
husband,  to  her  children,  or,  if  under  age,  to 
their  guardian,  for  their  use.  In  the  event 
of  there  being  no  children,  she  may  have 
power  to  devise,  and,  if  dying  intestate,  then 
to  go  [to]  the  next  of  kin."  The  directions 
printed  on  the  margin  of  tbe  policy  called 
especial  attention  to  the  provisions  of  the 
charter  upon  this  subject,  an  extract  from 
which  was  printed  on  the  fourth  page  of  the 
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application.  Tbe  amoant  of  piamium  paid 
on  this  policy  was  $242.26,  a  loan  having 
been  deducted  from  tbe  full  premium  of 
•S87.20. 

On  the  18th  of  June,  1881.  the  Connecticut 
Mntual  Life  Insurance  Clompanj  of  Hart- 
ford, in  consideration  of  an  annual  premium 
of  $350.30,  to  be  paid  before  the  day  of  its 
date,  issued  a  policy  of  insurance  upon  the 
life  of  Thomas  L.  Hume,  in  the  sura  of 
810,000,  for  the  term  of  his  natural  life,  pay- 
able at  Hartford  to  Annie  G.  Hume  and  her 
children  by  him,  or  their  legal  representa- 
tives. The  application  for  this  policy  was 
signed  "Annik  O.  Hubie,  by  Thomas  L. 
Hume."  It  was  expressly  provided,  as  part 
of  the  contract,  that  the  policy  was  issued 
and  delivered  at  Hartford,  In  the  state  of 
Connecticut,  and  was  "to  be  in  all  respects 
construed  and  determined  in  accordance  with 
the  laws  of  that  state."  The  "statute  of 
Connecticut,  respecting  policies  of  insurance 
issued  for  the  benefit  of  marrird  women," 
was  printed  upon  the  policy  under  that  heaid- 
gglng,  and  is  as  follows:  "Any  policy  of  life 
A  insurance  expressed  to  be  for  tbe  benefit  of  a 
*  married'woman,  or  assigned  to  herorintrnat 
for  her,  sliall  inure  to  her  separate  use,  or,  in 
case  of  her  decease  before  payment,  to  the  use 
of  her  children  or  of  her  husband's  children, 
as  may  be  provided  in  such  policy:  provided, 
that  if  the  annual  premium  on  such  policy 
shall  exceed  three  hundreddollars,  the  amount 
of  such  excess,  with  interest,  shall  inure  to 
tbe  benefit  of  the  creditors  of  the  person  pay- 
ingthe  premiums ;  but  if  she  shall  die  before 
the  person  insured,  leaving  no  children  of 
herself  or  husband,  the  policy  shall  become 
the  property  of  tbe  person  who  has  paid  the 
premiams,  unless  otherwise  provided  in  such 
policy;"  and  this  extract  from  the  statute 
was  printed  upon  the  policy,  and  attention 
directed  thereto.  From  the  $350.30  premium 
the  sum  of  $105  was  deducted,  to  be  charged 
against  the  policy  in  accordance  with  its 
terms,  with  interest,  and  $245.30  was  there- 
fore the  sum  paid.  The  American  Life  In- 
surance &  Trust  Company  of  Philadelphia 
had  also  issued  a  policy  in  the  sum  of  $5,000 
on  the  life  of  Hume,  payable  to  himself  or 
bis  personal  representatives,  and  this  was 
collected  by  his  administrators. 

Thomas  L.  Hume  died  at  Washington  on 
the  23d  of  October,  1881,  insolvent,  his  wid- 
ow, Annie  G.  Hume,  and  six  minor  children, 
surviving  him.  November  2, 1881,  the  Cen- 
tral National  Banlc  of  Washington,  as  tbe 
holder  of  certain  promissory  notes  of  Thomas 
L.  Hume,  amounting  to  several  thousand 
dollars,  filed  a  bill  in  the  supreme  court  of 
the  District  of  Columbia  against  Mrs.  Hume 
and  the  Maryland  Life  Insurance  Company, 
the  case  being  numbered  7,906,  alleging  that 
the  policy  issued  by  the  latter  was  procured 
while  Hume  was  insolvent;  that  Hume  paid 
the  premium  of  $242.26  without  complain- 
ant's knowledge  or  consent,  and  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding 
the  complainant  and  his  other  creditors;  and 


praying  for  a  restraining  order  on  the  insnr. 
ance  company  from  paying  to,  and  Mrs. 
Hume  from  receiving,  either  for  herself  or 
children,  the  amount  due  pending  the  suit, 
and  "that  the  amount  of  the  said  insurance 
policy  may  be  decreed  to  be  assets  of  said 
Thomas  L.  Hume  applicable  to  the  payment 
of  debts  owing  by  him  at  his  death,"  etc.« 
The  temporary  injunction  was  granted.*  On? 
the  12tb  of  November  the  insurance  company 
filed  its  answer  to  the  effect  that  Mrs.  Hume 
obtained  the  insurance  in  her  own  name, 
and  was  entitled  under  the  policy  to  the 
amount  thereof,  and  setting  up  and  relying 
upon  the  seventeenth  section  of  its  charter, 
quoted  above.  Mrs.  Hume  answered,  No- 
vember 16th,  declaring  that  she  applied  for 
and  procured  the  policy  in  question,  and  that 
it  was  not  procured  with  fraudulent  intent; 
that  the  estate  of  her  father.  A.  H.  Ficlcrell, 
who  died  in  1879,  was  the  largest  creditor  of 
Hume's  estate;  that  she  is  her  father's  re- 
siduary legatee;  that  the  amount  of  the  poi- 
icy  was  intended,  not  only  to  provide  for 
her,  but  also  to  secure  her  against  loss;  that 
her  mother  had  furnished  Hume  with  about 
a  thousand  dollars  annually,  to  be  used  for 
her  best  interest,  and  that  of  his  wife  and 
children;  and  that  the  premium  paid  on  tbe 
policy  in  question,  and  those  paid  on  other 
policies,  was  and  were  paid  out  of  money  be- 
longing to  her  father's  estate,  or  out  of  Uie 
money  of  her  mother,  applied  as  directed  and 
requested  by  the  latter.  Benjamin  U.  Key- 
ser,  receiver,  holding  unpaid  notes  of  Hume, 
was  allowed,  by  o^er  of  court,  November 
16, 1881,  to  intervene  as  co-complainant  in 
the  cause.  B.  Boss  Ferry  and  Beginald  Fen. 
dall  were  appointed,  November  26,  1881, 
Hume's  administrators.  On  January  28, 
1882,  the  administrators  filed  three  bills  (and 
obtained  inj  unctions)  against  Mrs.  Hume  and 
each  of  the  other  insurance  companies,  being 
cases  numbered  8,011.  8,012,  and  8,018.  at- 
tacking each  of  the  policies  (except  the  Amer> 
lean)  as  a  fraudulent  transfer  by  an  insolv* 
ent  of  assets  belonging  to  his  creditors.  The 
answers  of  Mrs.  Hume  were  substantially 
the  same,  mutatU  mutandis,  as  above  given, 
and  so  were  the  answers  of  the  Connecticat 
Mutual  and  the  Virginia  Life;  the  former 
pleading  the  statute  of  Connecticut  as  part  of 
its  policy,  and  the  latter  the  seventh  section 
of  its  charter.  The  Hartford  Life  &  Annuity 
Company  did  not  answer,  and  the  bill  to 
which  it  was  a  party  defendant  was  taken^ 
pro  confesso.  The  administrators  were,  byg 
order  of  court,  January  2,  1883,*  admitted* 
parties  defendant  to  said  first  case  numbered 
7,906,  and  cases  numbered  8,011,  8,012,  and 
8,013  were  consolidated  with  that  case.  Jan^' 
uary  4,  1883,  the  court  entered  a  decretal  or* 
der,  dissolving  the  restraining  order  in  orig- 
inal cause  numbered  8,012,  and  directing  the 
Virginia  Insurance  Company  to  pay  tbe 
amount  due  upon  its  policy  into  court,  and 
the  clerk  of  the  court  to  pay  the  same  over 
to  Mrs.  Hume,  for  her  own  benefit  and  as 
guardian  of  her  children,  (which  was  dona 
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•eoordingiy;)  and  continuing  the  Injnnetiona 
in  original  causes  8.011, 8,018.  and  7.906,  but 
ordering  the  other  insurance  companies  to 
paj  the  amounts  due  into  the  registry  of  the 
court.  By  order  of  court,  January  30. 1883. 
the  Farmers'  &  Mechanics'  National  Bank 
of  Georgetown,  which  had  proved  up  a  large 
claim  against  Hume's  estate,  was  allowed  to 
intervene  in  original  cause  No.  7,906  as  a 
co-complainant;  and  March  19, 1883,  George 
W.  Cochran,  a  creditor,  was  by  like  order 
allowed  to  intervene  as  co-complainant  in  the 
consolidated  cases.  Replications  were  filed 
and  testimony  taken  on  both  sides. 
'  The  evidence  tends  to  show  that  Hume's 
financial  condition,  as  early  as  1874,  was  such 
that,  if  called  upon  to  respond  on  the  instant, 
he  could  not  liave  met  his  liabilities,  and  that 
this  condition  grew  gradually  worse,  until  it 
culminated  in  irretrievable  ruin,  in  the  fall 
of  1881 ;  but  it  also  indicates  that  for  several 
jeara,  and  up  to  October  21, 1881,  two  days 
before  his  death,  he  was  a  partner  in  a  going 
concern  apparently  of  capital  and  credit;  that 
he  had  s  considerable  amount  of  real  estate, 
though  most  of  it  was  heavily  incumbered; 
that  be  was  an  active  business  man,  not  per- 
sonally extravagant;  and  that  he  was,  for  two 
years  prior  to  October,  in  receipt  of  moneys 
from  his  wife's  mother,  who  had  an  income 
ftom  her  separate  property.  He  seems  to 
have  receivcKi  from  Mrs.  Pickrell,  or  the  es- 
tate of  Fickrell,  his  wife's  father,  of  which 
Mn.  Hume  was  the  residuary  legatee,  over 
e  t6,000  in  1879,  over  $3,000  in  1880,  and  over 
•  •1,700  in  1881.  'Mrs.FickreU'a  fixed  income 
was  $1,000  ayear  f  rom  rents  of  her  own  prop- 
erfy,  which,  after  the  death  of  her  husband 
in  May,  1879,  was  regularly  paid  over  to  Mr. 
Hume.  She  testiQes  that  she  told  Hume  that 
"he  could  use  all  that  I  [she]  had  for  his  own 
and  his  family's  benefit,  and  that  he  could 
use  it  for  anything  he  thought  best;"  that 
she  had  out  of  it  herself  from  $200  to  $250  a 
year  from  the  death  of  Fickrell,  in  May,  1879, 
to  that  of  Hume,  in  October,  1881;  and  that 
before  his  death  Mr.  Hume  informed  his  wife 
and  herself  that  he  had  insured  his  life  for 
Mis.  Hume's  benefit,  but  did  not  state  where 
the  premium  money  came  from.  Blackford, 
agent  for  the  Maryland  company,  testified, 
under  objection,  that  Hume  told  him  in  Feb- 
ruary, 1881,  that  certain  means  had  been 
placed  in  bis  hands,  to  be  invested  for  his 
wife  and  children,  and  he  had  concluded 
to  take  $10,000  in  Blackford's  agency,  and 
should,  some  months  later,  take  S10,000  in 
the  Connecticut  Mutual.  He  accordingly 
took  the  $10,000  in  the  Maryland,  and  subse- 
quently, during  the  summer,  informed  Black- 
ford that  he  had  obtained  the  insu  ranee  in  the 
Connecticut  Mutual.  Evidence  was  also  ad- 
duced that  Mr.  Hume  was  largely  indebted 
to Pi^rell's  estate,  by  reason  of  indorsements 
of  bis  paper  by  Fickrell,  and  the  use  by  him 
in  raising  money  of  securities  belonging  to 
the  latter,  and  that  said  estate  is  involved  in 
litigation,  and  its  ultimate  value  problemat- 
ieaL    The  causes  were  ordered  to  be  heard  in 


the  first  instance  at  a  general  term  of  the  sn- 
preme  court  of  the  District  of  Columbia; 
which  court,  after  argument,  on  the  5th  day 
of  January,  1885,  decreed  that  the  adminis- 
trators should  recover  all  sums  paid  by 
Thomas  Ij.  Hume  as  premiums  on  all  said 
policies,  including  those  on  the  Virginia  pol- 
icy from  1874;  and  that,  after  deducting  said 
premiums, the  residue  of  tlie  moneypaid  into 
court  (being  that  received  from  the  Maryland 
and  the  Connecticut  Mutual)  be  paid  to  Mrs. 
Hume  individually,  or  as  guardian  for  herself 
and  children,  and  that  the  Hartford  Life  & 
Ann  uity  Company  pay  over  to  her  the  amount 
due  on  the  certificates  issued  by  it.  Fromgi 
this  decree  the  said  Central  National  Bank,g 
Benjamin'U.  Keyser,  the  Farmers'  &  Me-* 
chanics'  National  Bank  of  Georgetown, 
George  W.  Cochran,  and  the  administrators, 
as  well  as  Mrs.  Hume,  appealed  to  this  court, 
and  the  cause  came  on  to  be  heard  here  upon 
these  cross-appeals. 

W.  D.  Davidge,  R.  Sosa  Perry,  and  Regi- 
nald Fendall,  for  Central  National  Bank.  J. 
S.  Bdwards  and  Job  Barnard,  for  Georfte 
W.  Cochran.  Enoch  Totten  waAJ,  H,  Gor- 
don, for  Annie  G.  Hume.  ^ 

e 
*Mr.  Chief  Justice  Fuixeb,  after  stating? 
the  facts  as  above,  delivered  the  opinion  of 
the  court. 

No  appeal  was  prosecuted  from  the  decree 
of  January  4, 1883,  directing  the  amount  due 
upon  the  policy  issued  by  the  Life  Insurance 
Company  of  Virginia  to  be  paid  over  to  Mrs. 
Hume  for  her  own  benefit  and  as  guardian  of 
her  children,  nor  is  any  error  nowassigned  to 
the  action  of  the  court  in  that  regai^.  In« 
deed,  it  is  conceded  by  counsel  for  the  com* 
plainants  that  this  contract  was  perfectly 
valid  as  against  the  world,  but  it  is  insisted 
that,  assuming  the  proof  to  establish  the 
insolvency  of  Hume  in  1874  and  thencefor^ 
ward,  the  premiums  paid  in  that  and  the 
subsequent  years  on  this  policy  belonged  in 
equity  to  the  creditors,  and  that  they  were 
entitled  to  a  decree  therefor,  as  well  as  for 
the  amount  of  the  Maryland  and  Connecticut 
policies,  and  the  premiums  paid  thereon.  It 
is  not  denied  that  the  contract  of  the  Mary- 
land Insurance  Company  was  directly  be- 
tween that  company  and  Mrs.  Hume,  and 
this  is,  in  our  judgment,  true  of  that  of 
the  Connecticut  Mutual,  while  the  Hartford 
company's  certificates  were  payable  to  her,  If 
living. 

Mr.  Hnme  having  been  insolvent  at  the 
time  the  insurance  was  effected,  and  having 
paid  the  premiums  himself,  it  is  argued  th^ 
these  policies  were  within  the  provisions  of 
13  Eliz.  c.  5,  and  inure  to  the  benefit  of  his 
creditors  as  equivalent  to  transfers  of  prop- 
erty with  intent  to  hinder,  delay,  and  de> 
fraud.    The  object  of  the  statute  of  Eliza- 
beth  was  to  prevent  debtors  from  dealing 
with  their  property  in  any  way  to  the  preju-« 
dice  of  their  creditors;  but  dealing  with  that^ 
'which  creditors,  irrespective  of  such  dealing.* 
could  not  have  touched,  is  within  neither  the 
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letter  nor  the  apint  of  the  statute.  In  the 
Tiew  of  the  law,  credit  is  extended  in  reli- 
ance apon  the  evidence  of  the  ability  of  the 
debtor  to  pay,  and  in  confidence  that  his  pos- 
sessions will  not  be  diminished  to  the  preju- 
dice of  those  who  trust  him.  This  reliance 
is  disappointed,  and  this  confidence  abused, 
if  he  divests  himself  of  his  property  by  giv- 
ing it  away  after  he  has  obtained  credit. 
And  where  a  person  has  taken  out  policies  of 
Insurance  upon  his  life  for  the  benefit  of  his 
estate,  it  has  been  frequently  held  that,  as 
against  creditors,  his  assignment,  when  in- 
solvent, of  such  policies,  tu  or  for  the  benefit 
of  wife  and  children,  or  either,  constitutes  a 
fraudulent  transfer  of  assets  within  the 
statute;  and  this,  even  though  the  debtor 
may  have  had  no  deliberate  intention  of  de- 
priving his  creditors  of  a  fund  to  which  they 
were  entitled,  because  his  act  has  in  point 
of  fact  withdrawn  such  a  fund  from  them, 
and  dealt  with  It  by  way  of  bounty.  Free- 
man V. Pope,  L.  B.  9  £q.  206,  L.  B.  5  Ch.  538. 
The  rule  stands  upon  precisely  the  same 
ground  as  any  other  disposition  of  his  prop- 
erty by  the  debtor.  The  defect  of  the  dis- 
position Is  that  it  removes  the  property  of 
the  debtor  out  of  the  reach  of  his  creditors. 
Cornish  V.  Clark,  L.  B.  14  Eq.  189.  But  the 
rule  applies  only  to  that  which  the  debtor 
oould  have  made  available  for  payment  of  his 
debts.  Por  instance,  the  exercise  of  a  gen- 
eral power  of  appointment  might  be  fraudu- 
lent and  void  under  the  statute,  but  not  the 
exercise  of  a  limited  or  exclusive  power;  be- 
cause, in  the  lattercase,  the  debtor  never  had 
any  interest  in  the  property  himself  which 
oould  have  been  available  to  a  creditor,  or  by 
wliich  he  could  have  obtained  credit.  May, 
Fraud.  Conv.  83.  It  is  true  that  creditors 
can  obtain  relief  in  respect  to  a  fraudulent 
conveyance  where  the  grantor  cannot,  but 
that  relief  only  restores  the  subjection  of  the 
debtor's  property  to  the  payment  of  his  in- 
debtedness as  it  existed  prior  to  the  convey- 
ance. 

A  person  has  an  insurable  interest  in  his 
own  life  for  the  benefit  of  his  estate.  The 
^contract  aHords  no  compensation  to  him,  but 
§to  his  representatives.  So  the  creditor  has 
•  an'insurable  interest  in  the  debtor's  life,  and 
can  protect  himself  accordingly,  if  he  so 
chooses.  Marine  and  fire  insurance  is  con- 
sidered as  strictly  an  indemnity;  but  while 
this  is  not  so  as  to  life  insurance,  which  is 
simply  a  contract,  so  far  as  the  company  is 
concerned,  to  pay  a  certain  sum  of  money 
upon  the  occurrence  of  an  event  which  is 
sure  at  some  time  to  happen,  in  considera- 
tion of  the  payment  of  the  premiums  as  stip- 
ulated, nevertheless  the  contract  is  also  a 
contract  of  indemnity.  If  the  creditor  in- 
sures the  life  of  his  debtor,  he  is  thereby  in- 
demnified against  the  loss  of  his  debt  by  the 
death  of  the  debtor  before  payment,  yet  if  the 
creditor  keeps  up  the  premiums,  and  his  debt 
is  paid  before  the  debtor's  death,  he  may  still 
recover  upon  the  contract,  which  was  valid 
When  made,  and  which  the  insurance  com- 


pany is  bound  to  pay  according  to  its  terms*, 
but  if  the  debtor  obtains  the  insurance  on 
the  insurable  interest  of  the  creditor,  and 
pays  the  premiums  himself,  and  the  debt  is 
extinguished  before  the  insurance  falls  in, 
then  the  proceeds  would  go  to  the  estate  of 
the  debtor.  Knox  t.  Turner,  L.  B.  9  £q. 
155.  The  wife  and  children  have  an  insur- 
able  interest  in  the  life  of  the  husband  and 
father,  and  If  insurance  thereon  be  taken  out 
by  him,  and  he  pays  the  premiums  and  sur- 
vives them,  it  might  be  reasonably  claimed, 
in  the  absence  of  a  statutory  provision  to  the 
contrary,  that  the  policy  would  inure  to  his. 
estate.  In  Insurance  Co.  ▼.  Palmer,  42  Conn. 
60,  the  wife  insured  the  life  of  the  husband, 
the  amount  insured  to  be  payable  to  her  if 
she  survived  him ;  if  not,  to  her  children. 
The  wife  and  one  son  died  prior  to  the  hus- 
band, the  son  leaving  a  son  surviving.  The 
court  held  that,  under  the  provisions  of  the 
statute  of  that  state,  the  policy  being  made 
payable  to  the  wife  and  children,  the  children 
immediately  took  such  a  vested  interest  in 
the  policy  that  the  grandson  was  entitled  to 
his  father's  share,  the  wife  having  died  be- 
fore the  husband;  but  that,  in  the  absence  of 
the  statute,  "it  would  have  been  a  fund  ia 
the  hands  of  his  representatives  for  the  ben« 
eflt  of  the  creditors,  provided  the  preminms 
had  been  paid  by  him."  So  in  the  case  of^ 
Anderson's  Estate,  85  Fa.  St.  202.  A.  insured^ 
his  life  in  favor  of  his  wife,  wheeled  intes-* 
tate  in  his  life-time,  leaving  an  only  child. 
A.  died  intestate  aud  insolvent,  the  child  sur- 
viving, and  the  court  held  that  the  proceeds 
of  the  policy  belonged  to  the  wife's  estate, 
and,  under  the  intestate  laws,  was  to  be  dis- 
tributed share  and  share  alike  between  her 
child  and  her  husband's  estate,  notwithstand« 
ing,  under  a  prior  statute,  life  insurance 
taken  out  for  the  wife  vested  in  her  free  from 
the  claims  of  the  husband's  creditors.  Bnt 
if  the  wife  had  survived  she  would  bare 
taken  the  entire  proceeds. 

We  think  it  cannot  be  doubted  that  in  the 
instance  of  contracts  of  insurance  with  a  wife 
or  children,  or  both,  upon  their  insurable  in- 
terest in  the  life  of  the  husband  or  father, 
the  latter,  while  they  are  living,  can  exercise 
no  power  of  disposition  over  the  same  with- 
out their  consent,  nor  has  he  any  interest 
therein  of  which  he  can  avail  himself,  nor 
upon  his  death  have  his  personal  representa- 
tives or  his  creditors  any  interest  in  the  pro- 
ceeds of  such  contracts,  which  belong  to  the 
beneficiaries,  to  whom  they  are  payable.  It 
is  indeed  the  general  rule  that  a  policy,  and 
the  money  to  become  due  under  it,  belong, 
the  moment  it  is  issued,  to  the  person  or  per- 
sons named  in  it  as  the  beneficiary  or  bene- 
ficiaries; and  that  there  is  no  power  in  the 
person  procuring  the  insurance,  by  any  act  of 
his,  by  deed  or  by  will,  to  transfer  to  any 
other  person  the  interest  of  the  person  named. 
Bliss,  Ins.  (2d  Ed.)  617;  Glanz  v.  Gloeck- 
ler,  10  Bradw.  486,  per  MoAllistjeb,  J. ;  Id., 
104  111.  673;  Wilburn  v.  Wilbum,  83  Ind.  55; 
Bicker  t.  Insurance  Co.,  27  Minn.  193. 6  N. 
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W.  Bep.  771 ;  Insurance  Co.  v.  Brant,  47  Mo. 
419:  Gould  V.  Emerson,  99  Mass.  154;  In- 
surance Co.  V.  Weitz,  Id.  157. 

This  must  ordinarily  be  so  where  the  con- 
tract is  directly  with  the  beneficiary;  In  re- 
spect to  policies  running  to  the  person  in- 
sured, but  payable  to  another  having  a  direct 
pecuniary  interest  in  the  life  insured;  and 
'Where  the  proceeds  are  made  to  inure  by  pos- 
itive statutory  provisions.  Mrs.  Hume  was 
confessedly  a  contracting  party  to  the  Mary- 
^land  policy;  and,  as  to  the  Connecticut  con- 
e  tracts,  the  statute  of  the  stale  where  they 
•  wei-e  made  and  to  be*  performed  explicitly 
provided  that  a  policy  for  the  benefit  of  a 
married  woman  shall  inure  to  her  separate 
use  or  that  of  ber  children;  but,  If  the  an- 
nual premium  exceed  $300,  the  amount  of 
such  excess  shall  inure  to  the  benefit  of  the 
«Teditors  of  the  person  paying  the  premiums. 
The  rights  and  benefits  given  by  the  laws  of 
Connecticut  in  this  regard  are  as  much  part 
-of  these  contracts  as  if  incorporated  therein, 
not  only  because  they  are  to  be  taken  as  if 
«Dtered  into  there,  but  because  there  was  the 
place  of  performance,  and  the  stipulation  of 
the  parties  was  made  with  reference  to  the 
laws  of  that  place.  And  if  this  be  so  as  be- 
tween Hume  and  the  Counecticut  companies, 
then  be  could  not  have  at  anytime  disposed  of 
these  policies  without  the  consent  of  the  ben- 
-cficisry ;  nor  is  there  anything  to  the  contrary 
in  the  statutes  or  general  public  policy  of  the 
District  of  Columbia.  It  may  very  well  be 
that  a  transfer  by  an  insolvent  of  a  Conaeo- 
ticut  policy,  payable  to  himself  or  his  per- 
sonal representatives,  wonld  be  held  invalid 
in  that  district,  even  though  valid  under  the 
laws  of  Connecticut,  if  the  laws  of  the  dis- 
trict were  opposed  to  the  latter,  because  the 
positive  laws  of  the  domicile  and  the  forum 
mnst  prevail ;  but  there  is  no  such  conflict  of 
laws  in  this  case,  in  respect  to  the  power  of 
disposition  by  a  person  procuring  insurance 
|»yable  to  another. 

The  obvious  distinction  between  the  trans- 
fer of  a  policy  taken  out  by  a  person  upon 
hia  insurable  interest  in  his  own  life,  and 
payable  to  himself  or  his  legal  representa- 
tives, and  the  obtaining  of  a  policy  by  a  per- 
-•on  upon  the  insurable  interest  of  his  wife 
and  children,  and  payable  to  them,  has  been 
repeatedly  recognized  by  the  courts.  Thus 
in  Elliott's  Appeal,  50  Pa.  St.  75,  where  the 
policies  were  issued  in  the  name  of  the  hus- 
band, and  payable  to  himself  or  his  personal 
representatives,  and  while  he  was  insolvent 
were  by  him  transferred  to  trustees  for  his 
wife's  benefit,  the  supreme  court  of  Pennsyl- 
vania, while  holding  such  transfers  void  as 
against  creditors,  say:  "We  are  to  be  under- 
^  stood  in  thus  deciding  this  case  that  we  do 
e  not  menu  to  extend  it  to  policies  effected  with- 
■•  out  fraud,* directly  and  on  their  face  for  the 
benefit  of  the  wife,  and  payable  to  her;  such 
policies  are  not  fraudulent  as  to  creditors, 
and  are  not  touched  by  this  decision."  In 
the  use  of  the  words  "without  fraud,"  the 
■eoort  evidently  means  actual  fraud  partici- 


pated  in  by  all  parties,  and  not  frand  Inferred 
from  the  mere  fact  of  insolvency;  and,  at  all 
events,  in  McCutcheon's  Appeal,  99  Pa.  St. 
137,  the  court  say,  referring  to  Elliott's  Ap- 
peal: "The policies  in  thatcase  were  effected 
in  the  name  of  the  husband,  and  by  him 
transferred  to  a  trustee  for  his  wife  at  a  time 
when  he  was  totally  insolvent.  They  were 
held  to  be  valuable  choses  in  action,  the 
property  of  the  assured,  liable  to  the  pay- 
ment of  his  debts,  and  hence  their  voluntary 
assignment  operated  in  fraud  of  creditors, 
and  was  void  as  against  them  under  the  stat- 
ute of  18  Eliz.  Here,  however,  the  policy 
was  effected  in  the  name  of  the  wife,  and  in 
point  of  fact  was  given  under  an  agreement 
tor  the  surrender  of  a  previous  policy  for  the 
same  amount,  also  issued  in  the  wife's  name. 
•  *  *  The  question  of  good  faith  or  fraud 
only  arises  in  the  latter  case;  that  is,  when 
the  title  of  the  beneficiary  arises  by  assign- 
ment. When  itexists  by  force  of  an  original 
issue  in  the  name  or  for  the  benefit  of  the 
beneficiary,  the  title  is  good,  nothwithstand- 
ing  the  claims  of  creditors.  *  *  *  There 
is  no  anomaly  in  this,  nor  any  conflict  with 
the  letter  or  spirit  of  the  statute  of  Elizabeth, 
because  in  such  cases  the  policy  would  be  at 
no  time  the  property  of  the  assured,  and 
hence  no  question  of  fraud  in  its  transfer 
could  arise  as  to  his  creditors.  It  is  only  in 
the  case  of  the  assignment  of  a  policy  that 
once  belonged  to  the  assured  that  the  ques- 
tion of  fraud  can  arise  under  this  act."  And 
see  Bank  v.  Insurance  Co.,  24  Fed.  Rep.  770; 
Pence  v.  Makepeace,  65  Ind.  347;  Succession 
of  Hearing,  26  La.  Ann.  326;  Stigler's  Ex'r 
T.  Stigler,  77  Ya.  163;  Thompson  v.  Cundift, 
11  Bush,  667. 

Conceding,  then,  in  the  case  in  hand,  that 
Hume  paid  the  premiums  out  of  his  own 
money,  when  insolvent,  yet,  as  Mrs.  Hume 
and  the  children  survived  him,  and  the  con-! 
tracts  covered'their  insurable  interest,  it  it 
difficult  to  see  upon  what  ground  the  credit- 
ors, or  the  administrators  as  representing 
them,  can  take  away  from  these  dependent 
ones  that  which  was  expressly  secured  to 
them  in  the  event  of  the  death  of  their  nat> 
nral  supporter.  The  interest  insured  was 
neither  the  debtor's  nor  his  creditors'.  The 
contracts  were  not  payable  to  the  debtor, 
or  his  representatives,  or  his  creditors.  No 
fraud  on  the  part  of  the  wife,  or  the  children, 
or  the  insurance  company  is  pretended.  In 
no  sense  was  there  any  gift  or  transfer  of  the 
debtor's  property,  unless  the  amounts  paid  as 
premiums  are  to  be  held  to  constitute  such 
gift  or  transfer.  This  seems  to  have  been 
the  view  of  the  court  below,  for  the  decree 
awarded  to  the  complainants  the  premiums 
paid  to  the  Virginia  Company  from  1874  to 
1881,  inclusive,  and  to  the  other  companies 
from  the  date  of  the  respective  policies; 
amounting,  with  interest,  to  January  4, 1883, 
to  the  sum  of  $2,696.10,  which  sum  was  di- 
rected to  be  paid  to  Hume's  administrators 
out  of  the  money  which  had  been  paid  into 
court  by  the  Maryland  and  Connecticut  Mot- 
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nal  Companies.  Bat,  even  tbongb  Home 
paid  this  money  oat  of  his  own  funds  when 
insolvent,  and  if  such  payment  were  within 
the  statute  of  Elizabeth,  this  would  not  give 
the  creditors  any  interest  in  the  proceeds  of 
the  policies,  which  belonged  to  the  beneficia- 
ries for  the  reasons  already  stated. 

Were  the  creditors,  then,  entitled  to  re- 
eover  the  premiums?  These  premiums  were 
paid  by  Hume  to  the  insurance  companies, 
and  to  recover  from  them  would  require 
proof  that  the  latter  participated  in  the  al- 
leged fraudulent  Intent,  which  is  not  claimed. 
Cues  might  be  imagined  of  the  payment  of 
large  premiums,  out  of  all  reasonable  propor- 
tion to  the  known  or  reputed  financial  condi- 
tion of  the  person  paying,  and  under  circum> 
stances  of  grave  suspicion,  which  might  jus- 
tify the  inference  of  fraud  on  creditors  in  the 
withdrawal  of  such  an  amount  from  the 
debtor's  resources;  bnt  no  element  of  that 
■ort  exists  here.  The  premiums  form  no 
part  of  the  proceeds  of  the  policies,  and  can- 
e  not  be  deducted  therefrom  on  that  ground. 
JJIibs.  Hume  Is  not  shown  to  have  known  of 
•  or  suspected  her*  husband's  insolvency,  and 
If  tlie  payments  were  made  at  her  instance, 
or  with  her  knowledge  and  assent,  or  if,  with- 
out her  knowledge,  she  afterwards  ratlBed 
the  act,  and  claimed  the  benefit,  as  she  might 
ri^tftdly  do,  (Thompson  v.  Ins.  Co.,  46  N. 
"X.  676,)  and  as  she  does,  (and  the  same  re- 
marks apply  to  the  children,)  then  has  she 
thereby  received  money  which  eao  aquo  et 
bono  nhe  ought  to  return  to  her  husband's 
creditors;  and  can  the  decree  against  her  be 
sustained  on  that  ground?  If  in  some  cases 
payments  of  premiums  might  be  treated  as 
gibtts  inhibited  by  the  statute  of  Elizabelh, 
can  they  be  so  treated  here? 

It  is  assumed  by  complainants  that  the 
money  paid  was  derived  from  Hume  him- 
self, and  it  is  therefore  argued  that  to  that 
extent  his  means  for  payment  of  debts  were 
Impaired.  That  the  payments  contributed 
in  any  appreciable  way  to  Hume's  insolv- 
ency, is  not  contended.  So  far  as  premiums 
were  paid  in  1880  and  1881,  (the  payments 
prior  to  those  years  having  been  the  annual 
sum  of  $196.18  on  the  Virginia  policy,)  we 
are  satisfied  from  the  evidence  that  Hume 
received  from  Mrs.  Fickrell,  his  wife's  moth- 
er, for  the  benefit  of  Mrs.  Hume  and  her 
family,  an  amount  of  money  largely  in  excess 
of  these  payments,  after  deducting  what  was 
returned  to  Mrs.  Fickrell;  and  that,  in  pay- 
ing the  premiums  upon  procuring  the  pol- 
icies in  the  Maryland  and  the  Connecticut 
Mutual,  Hume  was  appropriating  to  that 
pui-pose  a  part  of  the  money  which  he  con- 
sidered he  thus  held  in  trust;  and  we  think 
that,  as  between  Hume's  creditors  and  Mrs. 
Hume,  the  money  placed  in  Hume's  hands 
for  his  wife's  benefit  is,  under  the  evidence, 
equitably  as  much  to  be  accounted  for  to  her 
by  Hume,  and  so  by  them,  as  is  the  money 
paid  on  her  account  to  be  accounted  for  by  her 
to  him  or  them.  We  do  not,  however,  dwell 
portioolarly  upon  this,  nor  pause  to  discuss 


the  bearing  of  the  lawa  of  the  states  of  the 
Insurance  companies  upon  this  matter  of  the 
payment  of  premiums  by  the  debtor  himself, 
so  far  as  they  may  differ  from  the  rule  which 
may  prevail  in  the  District  of  Columbia,  in 
the  absence  of  specific  statutory  enactment 
upon  that  subject,  because  we  prefer  to  place 
our  decision  upon  broader  grounds.  h 

*In  all  purely  voluntary  conveyances  it  is  the  • 
fraudulent  intent  of  thedonor  which  vitiates. 
If  actually  insolvent,  he  Is  held  to  knowledge 
of  bis  condition;  and  if  the  necessary  conse- 
quence of  his  act  is  to  hinder,  delay,  or  de- 
fraud his  creditors,  within  the  statute,  the 
presumption  of  the  fraudulent  intent  is  irre- 
buttable and  conclusive,  and  inquiry  into  his 
motives  is  inadmissible.  But  the  circum- 
stances of  each  particular  case  should  be  con* 
sidered,  as  in  Fartridge  v.  Gopp,  1  Eden,  163, 
Amb.  596,  where  the  Lord  Keeper,  while 
holding  that  debts  must  be  paid  before  gifts 
are  made,  and  debtors  must  be  Just  before 
they  are  generous,  admitted  that  "the  fraud- 
ulent intent  might  be  collected  from  the 
magnitude  and  value  of  the  gift."  Where 
fraud  is  to  be  imputed,  or  the  imputation  of 
fraud  repelled,  by  an  examination  into  the 
circumstances  under  which  a  gift  is  made  to 
those  towards  whom  the  donor  is  under  nat> 
nral  obligation,  the  test  is  said,  in  Kipp  v. 
Hanna,  2  Bland,  88,  to  be  the  pecuniary  abil- 
ity of  the  donor  at  that  time  to  withdraw  the 
amount  of  the  donation  from  his  estate  with* 
out  the  least  hazard  to  his  creditors,  or  in 
any  material  degree  lessening  their  then 
prospects  of  payment;  and,  in  considering 
the  Buffldency  of  the  debtor's  property  for  the 
payment  of  debts,  the  probable,  immediatOt 
unavoidable,  and  reasonable  demands  for  the 
support  of  the  family  of  the  donor  should  be 
token  into  the  account  and  deducted,  having 
in  mind  also  the  nature  of  his  business  and 
bis  necessary  expenses.  Emerson  v.  Bemis, 
69  111.  541.  This  argument  in  the  interest 
of  creditors  concedes  that  the  debtor  may 
rightfully  preserve  his  family  from  suffering 
and  want.  It  seems  to  us  that  the  same 
public  policy  which  justifies  this,  and  recog- 
nizes the  support  of  wife  and  children  as  a 
positive  obligation  in  law  as  well  as  morals, 
should  be  extended  to  protect  them  fromdes* 
titution  after  the  debtor's  death,  by  permit- 
ting him,  not  to  accumulate  a  fund  as  a  per- 
manent provision,  but  to  devote  a  moderate 
portion  of  his  earnings  to  keep  on  foot  a  se- 
curity for  support  already,  or  which  could- 
thereby  be,  lawfully  obtained,  at  least  to  theij 
extent  of'xequiring  that,  under  such  circum-* 
stances,  the  fraudulent  intent  of  both  parties 
to  the  transaction  should  be  made  out.  And 
inasmuch  as  there  is  no  evidence  from  which 
such  intent  on  the  part  of  Mrs.  Hume  or  the 
insurance  companies  could  be  inferred,  in 
our  judgment  none  of  these  premiums  can 
be  recovered. 

The  decree  is  affirmed,  except  so  far  as  it 
directs  the  payment  to  the  administrators  of 
the  premiums  in  question  and  interest,  and, 
as  to  that,  is  reversed,  and  the  cause  r^ 
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manded  to  the  court  below,  with  directions 
to  proceed  in  conformity  with  this  opinion. 
Ordered  accordingly. 


(12S  V.  B.  174) 

Gkobqia  Bailroad  &  BAMxmo  Co.  t. 

Smith  et  ah 

(October  29, 1888.) 

CONSTITUTIOSAl.  IiAW — OBLIGATION  OI  COHTBAOTS 
—RULBOAB  CJOHPAITIES — ^REQULATIOir  Ot  RaTBS. 

The  oharter  of  a  railroad  oompany  (act  Oa. 
Deo.  18, 18S5)  gave  It  the  exolusive  right  of  trana- 
portation  of  persons  and  property  over  its  rail- 
roads 80  long  as  it  should  see  fit  to  ezeroise  the 
right:  "prortded,  that  the  charge  of  transporta- 
tiMi  or  conveyance  shall  not  exceed"  certain 
specified  rates.  Held,  that  this  was  not  a  con- 
tract between  the  state  and  the  company  that 
the  latter  might  charge  whatever  rates  it  chose, 
within  the  prescribed  limits,  bnt  was,  in  etFect, 
a  provision  that,  if  the  company  should  exceed 
those  limits,  the  "exclusive  right"  previously 

S anted  might  be  forfeited.  The  oompany  was 
erefore  subject  to  the  provisions  of  suosequent 
legislation,  establlahing  a  commission  to  regu- 
late r^ulroad  tarifCs. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Georgia. 

By  an  act  of  the  legislature  of  Georgia, 
passed  December  21, 1838,  the  plaintifFin  er- 
ror was  incorporated  under  the  name  of  the 
"Georgia  BaUroad  Company,"  and  empow- 
ered to  construct  a  "  rail  or  turnpike  road  from 
the  ci^  of  Augusta,"  with  branches  extend- 
ing to  ceitain  towns  in  the  state,  and  to  l>e 
«iRled  beyond  those  places  at  the  discretion 
<tf  the  oompany.  Laws  1883,  p.  256.  By  an 
act  of  the  legislature,  passed  December  18, 
1886,  certain  amendments  to  the  charter  were 
made,  and  among  others  one  changing  its 
ooiporate  name  to  "  The  Georgia  Bailroad  and 
jtanking  Company,"  its  present  designation. 
■The  twelfth  section  of  the  charter,  among 
pother  things,  declares  that  "the  said  Georgia 
•Bailroad  Company  shall,  at  all* times,  have 
the  exclusive  right  of  transportation  or  con- 
Trance  of  persons,  merchandise,  and  prod- 
uce, over  the  railroad  and  railroads  to  be  by 
them  constructed,  while  they  see  flt  to  exer- 
cise the  exclusive  right:  provided,  that  the 
charge  of  transportation  or  conveyance  shall 
not  exceed  fifty  cents  per  hundred  pounds  on 
heavy  articles,  and  ten  cents  per  cubic  foot 
on  articles  of  measurement,  for  every  one 
hundred  miles;  and  five  cents  per  mile  for 
every  passenger:  provided,  always,  that  the 
said  company  may,  when  they  see  fit,  rent  or 
form  out  all  or  any  part  of  their  exclusive 
light  of  transportation  or  conveyance  of  per- 
sons, on  the  railroad  or  railroads,  with  the 
privilege  to  any  individual  or  individuals,  or 
other  company,  and  for  such  term  as  may  be 
agreed  upon,  subject  to  the  rates  iibove  men- 
tioned. And  the  said  company,  in  the  exer- 
cise of  their  tight  of  carriage  or  transporta- 
tion of  persons  or  property,  or  the  pei'sons  so 
taking  from  the  company  the  right  of  trans- 
portation or  conveyance,  shall,  so  far  as  they 
act  on  the  same,  be  regarded  as  common  car- 
riers." In  pursuance  of  the  authority  con- 
ferred lay  this  section,  the  company,  by  a  deed 
bearing  date  on  the  7th  of  May,  1881,  leased 


to  one  William  M.  Wadley,  for  the  term  of 
99  years,  "all  its  privileges,  general  and  ex- 
clusive," of  transporting  persons  and  prop- 
erty over  the  lines  of  railroad  owned  and 
controlled  by  it,  to  the  full  extent  that  it  then 
enjoyed,  or  was  entitled  to  enjoy,  or  might 
thereafter  acquire,  subject  to  the  obligations 
and  duties  imposed  by  its  charter.  With 
these  privileges  the  company  also  leased  to 
Wadley,  for  the  same  term,  all  its  railroads 
and  their  branches,  "together  with  its  rights 
of  way,  road-beds,  depots,  stations,  ware- 
houses, elevators,  worl^hops,  wells,  cisterns, 
water  tanks,  and  other  appurtenances. "  The 
lessee  on  his  part  covenanted  to  pay  the  com- 
pany, as  a  consideration  for  the  lease,  the 
sum  of  $600,000  annually,  for  the  full  term  of 
99  years,  in  two  semi-annual  payments;  also 
to  pay  the  taxes  on  the  property  and  fran- 
chisee; to  return  the  property  on  the  termi- 
nation of  the  lease  in  as  good  condition  as  it 
was  at  its  date:  to  keep  the  railroad  and  its 
appurtenances  and  the  means  of  transporta-^ 
tion  in  first-class  condition,  and  to  indemnify^, 
the  company  against  any  damages,*lo3ses,  or* 
liabilities  in  the  operation  of  the  roads.  This 
lessee  has  since  died,  and  in  the  present  case 
his  interests  were  maintained  in  the  court  be> 
low  by  his  executor. 

On  the  14th  of  October,  1879,  the  legislft' 
ture  of  Georgia  passed  an  act  entitled  "An 
act  to  provide  for  the  regulation  of  railroad 
freight  and  passenger  tariffs  in  this  state,  to 
prevent  unjust  discrimination  and  extortion 
in  the  rates  charged  for  transportation  of 
passengers  and  freight,  and  to  prohibit  rail- 
road companies,  corporations,  and  lessees  in 
this  state  from  charging  other  than  just  and 
reasonable  rates,  and  to  punish  the  same,  and 
prescribe  a  mode  of  procedure  and  rules  of 
evidence  in  relation  thereto,  and  to  appoint 
commissioners,  and  to  prescribe  their  powers 
and  duties  in  relation  to  the  same."  Laws 
1879,  p.  125.  In  pursuance  of  this  act  a 
board  was  constituted,  designated  the  "Bail- 
road Commission,"  compost  of  three  mem- 
bers, originally  consisting  of  James  M.  Smith, 
Campbell  Wallace,  and  Samuel  Bamett;  but 
to  the  place  of  Samuel  Bamett  the  defendant 
Leander  N.  Trammell  has  succeeded.  This 
commission  bits  prescribed  rates  for  the  trans- 
portation of  freight  and  persons  by  railroad 
companies  in  the  state,  which  are  less  than 
the  maximum  of  rates  authorized  by  the 
twelfth  section  of  the  charter  of  the  company. 
The  act  imposes  a  penalty  of  not  less  than 
one  or  more  than  five  thousand  dollars  for 
every  violation  of  the  rules  and  regulations 
thus  prescribed.  The  company  and  the  ex- 
ecutor of  the  lessee  accordingly  filed  their 
bill,  in  the  case  before  us,  in  the  superior 
court  of  Fulton  county,  Ga.,  against  the  rail- 
road commissioners  and  the  attorney  general 
of  the  state,  contending,  among  other  things, 
that  the  charter  of  the  company  is  a  contract 
between  it  and  the  state  of  Georgia,  and  that 
by  it  the  company  has  the  right  to  charge  any 
rates  for  freight  and  passengers  not  exceed- 
ing those  limited  in  the  twelfth  section  of  its 
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ehaiter,  and  that  the  act  of  October  14, 1879, 

Is  in  conflict  with  tlie  ctaase  of  the  constitution 

of  the  United  States  which  prohibits  a  state 

(,  from  passing  any  act  impairing  the  obliga- 

J;  tion  of  a  contract.    They  pray  in  their  bill 

*  that  the  act  may*be  declared  null  and  void, 
and  inoperative  against  them,  and  that  the 
commission  may  be  enjoined  ifrom  prescrib- 
ing rates  of  fare  and  freight  over  the  railroad 
of  the  company  and  its  branches,  or  in  any 
manner  enforcing  the  provisions  of  the  act 
against  them.  To  this  bill  the  defendants 
demurred,  on  the  ground  that  it  disclosed  no 
ease  entitling  the  complainants  to  relief  in 
equity,  and  that  they  had  an  adequate  and 
complete  remedy  at  law.  The  court  sustained 
the  demurrer,  and  dismissed  the  bill.  On  be- 
ing taken  to  the  supreme  court  of  the  state, 
the  decree  was  affirmed;  and  to  review  it  the 
case  is  brought  to  this  court  by  the  railroad 
company. 

J.  B.  Gumming  and  Ed.  Baxter,  for  plain- 
tiff in  error.  CUfford  Anderson,  for  defend- 
ants in  error. 

Mr.  Justice  Field,  after  stating  the  facts 
■8  above,  delivered  the  opinion  of  the  court. 

As  appears  from  the  statement  of  the  case, 
the  contention  In  the  court  below  of  the  com- 
pany, the  plaintiff  in  error  here,  so  far  as  it 
embraced  any  federal  question,  was  that  the 
twelfth  section  of  its  charter  constituted  a 
grant  of  a  right  to  charge  the  rates  therein 
named:  that  it  built  its  road  and  established 
its  business  with  this  grant  as  a  part  of  its 
Charter;  and  that  such  a  grant  is  a  contract 
between  it  and  the  state  of  Georgia,  the  obli- 
maiaaa  of  which  cannot  be  impaired  by  its 
Segislation;  and  this  contention  is  renewed 
in  this  court. 

The  constitution  of  Georgia,  adopted  in 
December,  1877.  vested  in  the  "general  as- 
sembly of  the  state,"  the  designation  given 
%o  its  legislature,  the  power  to  regulate  "rail- 
Toad  freights  and  passenger  tariffs,"  so  as  to 
prevent  unjust  discriminations,  and  require 
reasonable  and  just  rates;  and  made  it  the 
duty  of  that  body  to  pass  laws  from  time  to 
time  to  accomplish  this  end,  and  to  prohibit, 
by  adequate  penalties,  the  cliarging  of  other 
than  such  rates.  Article  4,  §  2,  App.  Code 
Ga.  1882.  Pursuant  to  this  provision  of  the 
S constitution,  the  act  of  October  14, 1S79,  was 

•  passed,  providing  for  the  appointment* of 
three  railroad  commissioners,  and  authoriz- 
ing them  to  prescribe  the  rales  of  fare  which 
railroad  companies  miglit  charge  for  the  car- 
riage of  persons  and  merchandise  within  the 
limits  of  the  state.  Tlie  act  does  not  extend 
to  interstate  railroad  transportation.  Laws 
Ga.  1878-79,  p.  125.  After  authorizing  the 
appointment  of  the  three  commissioners  by 
the  governor,  the  act  declares  that  any  railroad 
company  doing  business  in  the  state,  after  its 
passage,  which  shall  charge  or  receive  more 
than  a  fair  and  reasonable  toll  or  compensa- 
tion for  the  transportation  of  passengers  or 
freight  of  any  description,  or  for  the  use  or 
transportation  of  any  railroad  car  upon  its 


track  or  branches,  or  upon  any  railroad  which 
it  has  the  right  to  use,  shall  be  deemed  guilty 
of  extortion,  and  upon  conviction  thereof 
shall  be  subject  to  certain  penalties  prescribed. 
The  commissioners  appointed  are  required  to 
make  reasonable  and  just  rates  of  freight  and 
passenger  tariffs,  to  be  observed  by  all  rail- 
road companies  doing  business  in  the  state 
on  their  roads,  and  to  provide  for  each  of  the 
companies  a  schedule  of  just  and  reasonable 
rates  of  charges  for  the  transportation  of 
passengers  and  freight;  and  the  act  declares 
that  in  suits  brought  against  any  of  the  com- 
panies, involving  unjust  charges  or  discrim- 
inations, such  schedule  shall  be  taken  in  the 
courts  of  the  state  as  sufficient  evidence  that 
the  rates  prescribed  are  just  and  reasonable. 
The  commissioners  are  required  from  time  to 
time,  and  as  often  as  circumstances  may  call 
for  it,  to  change  and  revise  the  schedules, 
and  penalties  are  prescribed  for  the  enforce- 
ment of  their  regulations.  The  supreme 
court  of  the  state  held,  on  an  application  for 
an  injunction  in  tliis  case,  that  this  delega- 
tion of  authority  by  the  legislature  to  the 
commissioners,  to  prescribe  wliat  shall  be 
reasonable  and  just  rates  for  the  carriage  and 
transportation  of  persons  and  property  over 
railroads  within  its  limits,  was  a  proper  exer- 
cise  of  its  own  power  to  provide  protection  to 
its  citizens  against  unjust  rates  for  such 
transportation,  and  to  prevent  unjust  dis- 
criminations; and  that  it  was  expected,  not«. 
that  the  legislature  would  itself  ooake  specific^, 
regulations  a3*to  what  should  in  each  case  be* 
a  proper  charge,  but  that  it  would  simply 
provide  the  means  by  which  such  rates  shouM 
be  ascertained  and  enforced. 

It  has  been  adjudged  by  this  court  in  nu> 
merous  instances  that  the  legislature  of  a 
state  has  the  power  to  prescribe  the  charges 
of  a  railroad  company  for  the  carriage  of  per- 
sons and  merchandise  within  its  limits,  in 
the  absence  of  any  provision  in  the  charter 
of  the  company  constituting  a  contract  vest* 
ing  in  it  authority  over  those  matters,  sub- 
ject to  the  limitation  that  the  carriage  is  not 
required  without  reward,  or  upon  conditions  - 
amounting  to  the  takingof  property  for  pul)- 
lic  use  without  just  compensation;  and  that 
what  is  done  does  not  amount  to  a  regula* 
tion  of  foreign  or  interstate  commerce. 
Stone  V.  Trust  Co.,  116  U.  S.  807,  825,  881, 
6  Sup.  Ct.  Bep.  334,  388, 1191;  Dow  v.  Beid- 
elman,  125  U.  S.  680,  8  Sup.  Ct.  Bep.  1028. 
The  incorporation  of  the  company,  by  which 
numerous  parties  are  permitted  to  act  as  a 
single  body  for  the  purposes  of  its  creation, 
or,  as  Chief  Justice  Marshall  expresses  it, 
by  which  "the  character  and  properties  of 
individuality"  are  bestowed  on  a  collective 
and  changing  body  of  men,  (Bank  v.  Billings, 
4  Pet.  514,  562;)  the  grant  to  it  of  special 
privileges  to  car^  out  the  object  of  its  incor- 
poration,  particularly  the  authority  to  exer* 
cise  the  state's  right  of  eminent  domain  that 
it  may  appropriate  needed  property, — a  right 
which  can  be  exercised  only  for  public  pur^ 
poses;  and  the  obligation  assum«l  by  the  ao- 
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ceptance  of  its  charter,  to  transport  all  per- 
sons and  merchandise,  upon  like  conditions 
and  upon  reasonable  rates, — affect  the  prop- 
erty and  employment  with  a  public  use;  and 
where  property  is  thus  affected,  the  business 
in  -which  it  is  used  is  subject  to  legislative 
control.  So  long  as  the  use  continnes,  the 
power  of  regulation  remains;  and  the  regu- 
lation may  extend  not  merely  to  provisions 
for  the  security  of  passengers  and  freight 
against  accidents,  and  for  the  convenience  of 
the  public,  but  also  to  prevent  extortion  by 
unreasonable  charges,  and  favoritism  by  un- 
just discriminations.  This  is  not  a  new  doc- 
trine, but  an  old  doctrine,  always  asserted 
whenever  property  or  business  is,  by  reason 
^of  special  privileges  received  from  the  gov- 
gemmen^  the  better  to  secure  the  purposes  to 
•  which  the  property  is'dedicated  or  devoted, 
afFected  with  a  public  use.  There  have  been 
difterences  of  opinion  among  the  j  udges  of  this 
court  in  some  cases  as  to  the  circumstances 
or  conditions  under  which  some  kinds  of 
property  or  business  may  be  properly  held  to 
be  thus  affected,  as  in  Munn  v.  Illinois,  94 
IT.  S.  US,  126,  139, 146;  but  none  as  to  the 
doctrine  that,  when  such  use  exists,  the  bus- 
iness becomes  subject  to  legislative  control 
in  all  respects  necessary  to  protect  the  public 
against  danger,  injustice,  and  oppression. 
In  almost  every  case  which  has  been  before 
this  court,  where  the  power  of  the  state  to 
r^ulate  the  rates  of  charges  of  railroad  com- 
panies for  the  transportation  of  persons  and 
freight  within  Its  juiisdiotion  has  been  under 
consideration,  the  question  discussed  has  not 
been  the  original  power  of  the  state  over  the 
subject,  but  whether  that  power  had  not 
been,  by  stipulations  of  the  charter,  or  other 
legislation,  amounting  to  a  contract,  surren- 
dered to  the  company,  or  been  in  some  man- 
ner qualified.  It  is  only  upon  the  latter 
point  that  there  have  been  difterences  of 
opinion. 

The  question  then  arises  whether  there  is 
in  the  twelfth  section  of  the  charter  of  the 
plaintiff  In  error  a  contract  that  it  may  make 
any  charges  within  the  limits  there  desig- 
nated. The  first  clause  would  seem  to  have 
been  framed  upon  the  theory,  which  obtained 
very  generally  at  the  date  of  the  charter, 
that  a  railroad  was  subject,  like  an  ordinary 
wagon  road,  to  the  use  of  all  persons  who 
were  able  to  place  the  necessary  conveyances 
npon  it.  It  was  then  generally  su  pposed  that, 
while  the  company  constructing  the  road  was 
the  owner  of  the  road-bed,  any  one  could  run 
cars  npon  it  upon  payment  of  established  tolls, 
and  following  the  regulations  prescribed  fur 
the  management  of  trains;  and  some  charters 
granted  at  that  period  contained  schedules  of 
charges  for  such  use.  But  this  notion  baa 
long  since  been  abandoned  as  impracticable. 
Railroad  Co.  v.  U.  S.,  93  U.  S.  442,  446-449. 
The  section  grants  to  the  company  the  exclus- 
ive right  of  transportation  of  persons  and 
merchandise  over  its  road,  a  right  which  in 
another  part  of  the  act  is  limited  to  36  years, 
and  then  expires  unless  renewed  by  the  legis- 
v.9s.c 


ture  upon  snch  terms  as  may  be  prescribed^ 
by  law'and  accepted  by  the  company.    This* 
period  has  long  since  expired,  and  we  are  not 
informed  tliat  any  renewal  of  the  privilege 
has  been  made. 

The  difficulty  attending  the  construction  of 
the  clause  following  this  one  arises  from  the 
doubt  attached  to  the  meaning  of  the  term 
"  provided. "  The  general  purpose  of  a  pro- 
viso, as  is  well  known,  is  to  except  the  clause 
covered  by  it  from  the  general  provisions  of 
a  statute,  or  from  some  provisions  of  it,  or 
to  qualify  the  operation  of  the  statute  in  some 
particular.  But  it  is  often  used  in  other 
senses.  It  is  a  common  practice  in  legislative 
proceedings,  on  the  consideration  of  bills,  for 
parties  desirous  of  securing  amendments  to 
them  to  precede  their  proposed  amendments 
with  the  term  "provided,"  so  as  to  declare 
that,  notwithst^ding  existing  provisions, 
the  one  thus  expressed  is  to  prevail;  thus  hav- 
ing no  greater  signification  than  would  be  at- 
tached to  the  conjunction  "but"  or  "and"  in 
the  same  place,  and  simply  serving  to  sepa- 
rate or  distinguish  the  different  paragraphs 
or  sentences.  Several  Illustrations  are  given 
by  counsel  of  the  use  of  the  term  in  this  sense, 
showing,  in  such  cases,  where  an  amendment 
has  been  made,  though  the  provision  follow- 
ing often  has  no  relation  to  what  precedes  it. 

It  does  not  matter,  in  the  present  case, 
whether  the  term  be  construed  as  imposing 
a  condition  on  the  preceding  exclusive  grant 
to  the  company  of  the  privilege  of  transport- 
ing passengers  and  merchandise  over  its  own 
roads,  or  be  considered  merely  as  a  conjuno- 
tion  to  an  independent  paragraph,  declaring 
a  limitation  upon  the  charges  which  the  com- 
pany may  make.  If  considered  as  a  condi- 
tion to  the  enjoyment  of  the  exclusive  right 
designated,  then  the  section  only  provides 
that,  so  long  as  the  maximum  of  rates  spec- 
ified is  not  exceeded,  the  company  or  its  les- 
see shall  have  the  exclusive  right  to  cany 
passengers  and  merchandise  over  its  roads. 
It  contains  no  stipulation,  nor  is  any  Ita* 
plied,  as  to  any  future  action  of  the  legisla* 
ture.  If  the  exclusive  right  remain  undis- 
turbed, there  can  be  no  just  ground  of  com- 
plaint that  other  limitations  than  those  ex- 
pressed are  placed  upon  the  charges  author-^ 
ized.  It  would  require  much  clearer  language* 
than  this  to  justify  us  in'holding  that,  not-* 
withstanding  any  altered  conditions  of  the 
country  in  the  future,  the  legisl:iture  had,  in 
1833,  contracted  that  the  company  might,  for 
all  time,  charge  rates  for  transportation  of 
persons  and  property  over  its  line  up  to  the 
limits  there  designated.  It  is  conceded  that 
a  railroad  corporation  is  a  private  corpora- 
tion, though  its  uses  are  public,  and  ttiat  a 
contract  embodied  in  terms  in  its  provisions, 
or  necessarily  implied  by  them,  is  within  the 
constitutional  clause  prohibiting  legislation 
impairing  the  obligation  of  contracts.  If  the 
charter  in  this  way  provides  that  the  charges 
which  the  company  may  make  tor  its  services 
in  the  transportation  of  persons  and  property 
shall  be  subject  only  to  its  own  control  up  to 
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Hm  Umlt  designated,  exemption  from  legis- 
lative interference  within  that  limit  will  be 
maintained.  But  to  effect  ttiis  result,  the 
-exemption  must  appear  bysuch  clear  and  un- 
mistakable language  that  it  cannot  be  rea- 
sonably construed  consistently  with  the  res- 
ervation of  the  power  by  the  state.  There  is 
no  such  language  in  the  present  case.  The 
contention  ot  the  plaintiff  in  error  therefore 
fails,  and  the  judgment  mast  be  affirmed. 


0.2S  V.  S.  135) 

Ci7iJ.iFoiu>  et  dl.  V.  YiNBi  et  aZ.^ 
(October  29, 1888.) 

■BBIPFISB  —  CHASTBB-P.iBTT  —  OUABIBTT  —  PeB- 
rORIUKCB. 

A  clause  in  a  charter-party,  that  the  charterers 
might  cancel  it  if  the  vessel  should  not  be  ready 
to  load  by  a  day  specified,  was  waived,  and  no 
day  specified  for  the  readiness  of  the  vessel  to 
load.  The  charter-party  provided  that  the  16 
nmnlne  lay-days  were  to  oommenoe  after  writ- 
ten notice  given  by  the  master  of  readiness  to 
receive  cargo.  It  was  guarantied  that  the  ves- 
Belwouldoarr7l0,000quartersof com.  Nowrit- 
ten  notice  was  given,  but  the  loading  commenced 
on  June  28th,  with  the  consent  of  all  parties,  and 
continued  until  the  afternoon  of  June  80th,  when 
the  insjiectors  declared  the  vessel  full  all  over, 
and  stopped  further  loading,  only  9,635  quarters 
having  been  loaded.  After  negotiation  on  botii 
sides,  and  attempte  by  the  cliarterers  to  dispose 
of  the  incomplete  cargo,  the  latter,  on  July  5th, 
notified  the  shippers  that  thOT  would  seU  the 
cargo  at  the  shippers'  risk.  The  next  day  the 
.•hippers  notified  the  charterers  that  they  could 
ma&e  room  for  the  balance  of  the  cargo juid  that 
the  vessel  would  be  ready  on  the  7th.  Thechar- 
iarers  refused  this  proposal,  and  sold  the  cargo  on 
the  7th.  On  the  ISth,  room  having  been  made, 
the  vessel  was  again  tendered  to  toe  charterers, 
and  the  balance  of  cargo  demanded.  This  was 
furnished  by  third  parties,  and  the  vessel  sailed 
■on  the  18th.  Mo  notice  was  given  by  the  char- 
terers that  they  considered  the  charter-party 
at  an  end  because  of  the  breach  of  the  guaranty, 
prior  to  the  sale  of  July  7th.  Held,  that  the 
shippers  had  complied  with  their  guaranty  with- 
in a  reasonable  time,  and  were  not  liable  for  dam- 
ages. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

/  R.  Beokwith  and  Jos.  McConnell,  for 
Appellants.  /.  D.  Rouse,  Wm.  Ghrant,  and 
J.  Ward  Ourley,  for  appellees. 

Blatohforo,  J.    This  is  a  libel  in  admi- 
ralty, in  personam,  filed  in  the  district  court 
of  the  United  States  for  the  Eastern  district 
of  Louisiana,  on  the  9th  of  July,  1883,  by  A. 
J.  Gomila  and  Learned  Torrey,  composing 
the  firm  of  Gomila  &  Co.,  against  J.  H.  W. 
CuIIiford  and  John  S.  Clark,  composing  the 
firm  of  Gulliford  &  Clark,  as  owners  of  the 
0  steam-ship  Deronda,  a  British  vessel,  to  re- 
*J  cover  diimages  for  the  alleged  breach  of  a 
•  charter-party  entered  into  at  2Tew  Orleans  on 
the  19th  of  June,  1883,  chartering  that  ves- 
sel to  Gomila  &  Co.    The  material  parts  of 
the  charter-party  are  as  follows: 

"It  is  this  day  mutually  agreed  between 
De  Wolf  &  Hammond,  as  agents  of  the  steam- 
«bip  Deronda,  of  1,090  tons  net  register  or 


'Reversing  20  Fed.  Bep.  734. 


thereabouts,  now  in  Kev  Orleans,  and  Mesa. 
Gomila  &  Co.,  of  New  Orleans,  merchants, 
that  the  said  steamer  shall,  with  all  conven- 
ient speed,  proceed  to  New  Orleans,  or  so  near 
thereto  as  she  may  safely  get;  and  there,  be- 
ing in  hull,  boilers,  and  machinery  tight, 
staunch,  and  strong,  classed  100  A  1,  and 
every  way  fitted  for  the  voyage,  shall  load  as 
customary  at  such  safe  loading  berth,  always 
afloat,  as  ordered  by  charterers  on  arrival, 
(and,  if  afterwards  required  by  them  to  shift, 
they  to  pay  the  ordinary  expense  of  towing,) 

and 
a  full  and  complete  cargo  of  wheat       maize 

or 
and  and 

rye  in  bulk       ship's  sacks,  as  custom- 
er or 

ary,  which  is  to  be  brought  to  and  taken 
from  along-side,  as  customary,  at  merchants* 
risk  and  expense,  at  ports  of  loading  and  dis- 
charge, (all  lighterage  required  to  be  paid  tax 
by  cargo,)  and  at  charterers'  risk,  not  exceed- 
ing what  she  can  reasonably  carry  over  and 
above  her  tackle,  apparel,  fuel,  provisions, 
and  furniture;  and,  being  so  loaded,  shall 
therewith  proceed,  ander  steam,  to  a  safe 
port,  alwa^  afloat,  in  the  United  Kingdom 
or  on  the  Continent,  between  Bordeaux  and 
Hamburg,  both  inclusive,  excluding  Ronen, 
calling  at  Queenstown  or  Falmon^  for  or- 
ders, which  are  to  be  given  within  twelve 
hours  of  arrivid,  or  lay-days  to  count,  or  so 
near  thereunto  as  she  may  safely  get,  one 
port  only  to  be  used,  and  deliver  the  same  on 
being  paid  freight,  all  in  British  sterling,  as 
follows :  Five  shillings  and  three  pence  star- 
ling per  quarter  of  480  pounds  weight,  deliv- 
ered in  full,  if  calling  at  Queenstown  or  Fal- 
mouth or  ordered  direct  to  Continent;  If  or- 
dered to  Continent  from  port  of  call,  ten  per 
cent,  additional;  if  ordered  to  United  E:ing. 
dom  direct,  three  pence  off.  Charterers  hav- 
ing option  of  Elainore  for  orders  to  discharge 
at  Copenhagen  or  Aarhuns,  at  five  shillings 
and  nine  pence  per  quarter  of  480  lbs. 
Steamer  is  guarantied  to  carry  not  less  thao 
ten  thousand  quarters  of  480  lbs.  ^ 

*''(4)  Stevedore  for  loading  said  steamer  to*< 
be  appointed  by  charterers,  under  captain's 
directions,  at  current  rates  for  such  labor. 
Charterers  are  not  to  be  held  responsible  for 
improper  stowage. 

"(5)  Steamer  to  have  liberty  to  call  at  any 
ports  for  coal  or  other  supplies. 

*  *  «  *  « 

"(13)  Sixteen  running  days,  Sundays  ex- 
cepted, are  to  be  allowed  the  said  merchants 
(if  the  steamer  is  not  sooner  dispatched)  for 
loading  and  discharging,  and  ten  days  on  de- 
murrage, over  and  above  the  said  lay-days, 
at  six  pence  sterling  per  gross  register  ton 
per  day. 

"(14)  Should  the  steamer  not  be  ready  to 
load  at  New  Orleans  on  or  before  the  ■, 

charterers  or  their  agents  have  the  option  of 
canceling  this  charter. 

"(15)  Lay-^lays  to  commence  the  day  after 
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HiA  steamer  Is  dedared  ready  to  receive  cargo, 
and  having  been  passed  by  the  snrveyorof 
gtain  vessels,  and  written  notice  given  by 
the  master  to  the  charterers  or  their  agents. 
*  «         *  *  « 

"(19)  Penalty  for  non-performance  of  this 
igreement,  estimated  amount  of  freight." 

The  charter-party  was  signed  by  De  Wolf 
ft  Hammond,  as  agents  of  the  vessel,  and  by 
Gomila  &  Co. 

The  libel  all^ea  that  on  the  28th  of  June, 
1883,  the  libelants  provided  and  furnished  a 
cargo  of  10,000  quarters,  of  480  pounds  each, 
ofcom,  tothe  vessel,  for  her  voyage;  that  the 
loading  was  then  commenced  and  proceeded 
with  until  June  80, 1883,  when  all  further 
loading  of  cargo  was  stopped  by  official  order 
of  the  marine  Inspector  of  the  port,  who 
was  present  at  the  time,  and  who  pronounced 
the  vessel  full  all  over,  as  in  fact  and  truth  it 
was;  that  when  the  loading  was  so  stopped, 
and  the  vessel  declared  to  have  a  full  and 
complete  cargo,  only  82,688  2-66  bushels, 
the  equivalent  of  9,635  130-480  quarters  of 
480  pounds  each,  had  been  loaded  on  the  ves- 
.sel,  and  it  was  in  fact  impossible  to  prop- 
■erly  stow  in  her  any  greater  quantity,  and 
"she  was  entirely  unable  to  carrythe  10,000 
quarters  of  480  pounds  each;  that  the  re- 
qwndents  wholly  failed  to  comply  with  the 
laid  guaranty;  that,  in  consequence  thereof, 
the  libelants  were  prevented  from  fulBlling 
their  contract  of  sale  of  the  10,000  quarters 
of  com  of  480  pounds  each,  with  special  ref- 
erence to  which  they  had  entered  into  the 
charter-party;  that  afterwards  the  libelants. 
In  order  to  save  loss  as  far  as  possible,  offered 
the  cargo,  which  was  so  loaded  on  the  vessel, 
to  the  respondents  at  the  price  at  which  the 
lfi)elant8  had  sold  it,  which  offer  was  refused 
by  the  respondents;  that,  all  other  negotia- 
tions for  a  settlement  failing,  the  libelants 
were  obliged  to  have  the  cargo  sold,  for  ac- 
ooont  of  whom  it  might  concern,  which  was 
done,  at  public  auction,  on  the  7th  of  July, 
1888,  after  notice  to  the  respondents,  through 
De  Wolf  &  Hammond,  and  advertisement 
in  the  newspapers  of  New  Orleans,  that  be- 
ing in  the  opinion  of  the  libelants  for  the 
best  interests  of  all  parties  concerned;  that 
the  libelants  had  performed  all  their  under- 
takings in  the  charter-party,  but  the  respond- 
ents, and  their  agents,  and  the  master  of  the 
Tessel,  had  not  performed  the  undertakings 
of  the  respondents  contained  in  the  charter- 
party;  and  that  the  libelants  had  thereby  sus- 
t^ned  damages  to  the  amount  of  more  than 
$24,559.70. 

The  vessel  was  attached  on  process,  and 
the  respondents  appeared  and  answered  the 
libel.  The  answer  sets  up  that,  shortly  after 
the  charter-party  was  signed,  and  before  any 
cargo  was  offered  to  the  vessel,  the  lit)elants 
Informed  De  "Wolf  &  Hammond  that  their 
interests  and  obligations  in  the  charter-party 
bad  been  transferred  to  Messrs.  E.  Porestier 
&  Co. ;  that  the  charter-party  was  delivered 
back  to  the  agents  of  the  respondents  by  £. 
PoresUer  &  Co.,  and,  with  the  agreement  of 


all  parties,  was  canceled,  and  a  new  cbarterw. 
party  for  the  vessel  was  entered  into,  with  E. 
Forestier  &  Co.  as  charterers;  that  the  ves- 
sel was  loaded  under  such  new  charter-party, 
which,  in  all  of  its  conditions,  had  been  per« 
formed  on  the  part  of  the  vessel;  that  the- 
vessel  carried  and  delivered  the  10,000  quar- 
ters of  grain,  according  to  the  guaranty  con- 
tained in  the  charter-party  with  E.  Eorestier 
&  Co. ;  and  that  the  libelants  had  sustained 
no  loss  by  any  act  of  the  respondents.  ThereS 
*is  also  a  denial  of  the  allegations  of  the  libel^ 
that  the  libelants  liad  performed  all  the  un- 
dertakings on  their  part,  in  the  charter-party 
with  them.  The  case  was  tried  in  the  dis- 
trict court,  on  proofs  taken  on  both  sides;, 
and  on  the  2d  of  June,  1884,  that  court  en- 
tered a  decree  In  favor  of  the  libellants  for- 
$9,360.97,  with  5  per  cent,  interest  from 
June  SO,  1883,  until  paid,  and  costs  of  suit,, 
against  the  respondents  and  against  Thomas 

D.  Miller  and  Emile  L.  Carriere,  as  sureties 
in  the  bond  releasing  the  vessel  from  attach- 
ment. The  decision  of  the  district  court  is. 
reported  as  Gomila  v.  Culliford,  20  Fed.  Hep. 
734.  The  respondents  and  their  sureties,  and 
also  the  libehtnts,  appealed  from  that  decree 
to  the  circuit  court.  Further  proofs  wer» 
taken  in  the  circuit  court;  and  that  court,  on 
the  28tb  of  February,  1885,  filed  its  findings 
of  fact  and  conclusions  of  law,  and  rendered 
a  decree  in  favor  of  the  libelants,  against  the 
respondente,  and  against  Miller  and  Carriere,. 
as  such  sureties,  for  $23,993.76  damj^^es,. 
with  5  per  cent,  interest  from  June  30, 1883,. 
until  paid,  and  costs  of  suit. 

The  mateiial  findings  of  fact  by  the  circuife. 
court  were  as  follows: 

"First.  On  the  7tb  day  of  June,  1883,  Go> 
mila  &  Co.,  who  were  large  grain  dealers  in 
the  port  uf  New  Orleans,  entered  into  the 
following  grain  contract: 

"  '  Bought  from  Gomila  &  Co.,  by  Messrs. 

E.  Forestier  &  Co.,  at  the  price  of  (60  cts.). 
sixty  cents  per  bushel  of  56  lbs.,  on  board 
seller's  vessel,  with  freight  at  (6s.)  six  shil- 
lings per  quarter,  and  to  be  shipped  from 
New  Orleans  during  the  month  of  June,  not 
later  than  the  30th,  (midnight,)  (seller's  op- 
tion,) a  cargo  of  not  over  12,000  and  not  un- 
der 10,000  quarters  (480  lbs.)  of  No.  2  mixed 
corn  of  the  standard  of  New  Orleans  inspec- 
tion. Destination:  Elsinore,  for  orders  to 
Copenhagen  or  Aarhuns.  Any  difference  in 
freight  for  account  of  seller.  Cash  on  deliv- 
ery of  documents. 

"  •  N'ew  Orleans,  June  7,  1883.  a 

"  •  Gomila  &  Co.'    S 
•"A  similar  copy  was  made  at  the  same* 
time,  signed,  'E.  Fokestieu  &  Co.' 

"Second.  June  18,  1883,  the  steam-ship 
Deronda,  of  which  J.  H.  Culliford  was  the 
sole  owner,  though  Culliford  &  Clark,  claim- 
ants, were  the  apparent  owners  and  agents 
in  England,  and  of  which  De  Wolf  &  Ham- 
mond were  the  New  Orleans  agents,  arrived 
in  the  port  of  New  Orleans  with  a  cargo  of 
salt  and  fruit.  Her  agents  in  New  Orleans, 
Messrs.  De  Wolf  &  Hammond,  and  Qomila . 
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&  Co.,  had  opened  negotiations  for  a  charter 
on  the  16th  of  June.  Gotnila  &  Co.,  having 
the  contract  aforesaid  with  Forestier  &  Co., 
insisted  on  owner's  gutiranty  that  the  De- 
ronda  would  carry  10,000  quarters  of  480  lbs.; 
whereupon  the  following  cable  dispatch  was 
sent  to  Hammond,  of  De  Wolf  &  Hammond, 
who  was  then  in  Europe,  and  in  communi- 
cation with  the  claimants:     '  Juke  16th. 

"  'To  W.  J.  Hammond,  Liverpool :  De- 
ronda.  Are  offered  5-6,  Copenhagen,  Aar- 
buns,  calling  at  Elsinore  for  orders.  She 
must  be  guarantied  to  carry  not  less  than 
10,000  quarters.  Charterers  to  have  power 
of  canceling  charter-party  if  vessel  is  not 
ready  to  load  cargo  by  25th  of  June.' 

"To  which  dispatch  the  following  reply 
was  sent:  <Junb  ISth. 

"  'Fix  Deronda,  5-6,  Aarhuns;  guaranty 
10,000  quarters,  provided  captain  agrees 
quantity;  lighterage  at  charterers'  risk  and 
expense.    Try  5-9.        W.  J.  Hammond.* 

"Third.  On  the  18th,  De  Wolf ,  agent,  and 
the  master,  called  on  Gomila  &  Co.,  and  con- 
sulted as  to  whether  the  Deronda  could  carry 
10,000  quarters  of  corn,  the  question  relating 
more  to  space  than  to  weiglit.  At  this  con- 
sultation calculations  were  made  by  Mr. 
Oomila,  of  the  firm  of  Gomila  &  Co.,  and  the 
^  master,  as  to  the  cargo  space  of  the  steamer, 
^  from  her  general  plan,  and  her  ability  to  carry 
•  10,000  quarters  of  corn;  both* reaching  the 
conclusion  that  the  steamer  would  be  able  to 
carry  10,000  quarters,  and  Gomila  advised 
the  master  to  so  cable  owners.  A  cable  mes- 
sage was  then  made  up  by  the  master  and  De- 
Wolf  from  Gomila's  code-book,  in  which  the 
master  said:  •  The  vessel  will  carry  10,000 
qnarters  of  grain,  if  we  coal  at  Halifax.' 
After  the  said  message  was  prepared,  Gomila 
gave,  as  his  reasons  for  insisting  on  a  guar- 
anty, the  aforesaid  contract  with  Forestier  & 
Co.,  which  was  produced  and  read;  and  Go- 
mila stated  that  he  had  no  use  for  any  ves- 
sel that  would  not  carry  10,000  quarters  of 
grain;  that  be  must  have  a  guaranty,  and 
feared  that,  if  the  vessel  would  not  carry  that 
amount,  the  consequences  would  be  serious; 
that  the  market  had  declined,  and  was  still 
declining,  and  the  loss  would  be  very  heavy, 
because  the  buyer  would  have  the  right  to 
reject  the  cargo  if  the  conditions  were  not 
strictly  fulfilled.  The  same  day  the  follow- 
ing cable  message  was  sent  by  ship's  agents: 

•"June  18th. 

"To  IT.  J.  Hammond,  Liverpool:  De- 
ronda. Captain's  opinion  she  can  carry  10,- 
000  quarters,  coaling  Sydney;  have  closed, 
subject  to  owners'  approval,  5-9,  calling  at 
Elsinore  for  orders  Copenhagen,  Aarhuns, 
charterers'  option;  Cork  or  Falmouth  for 
orders,  5-3,  to  discharge  at  a  safe  port  in  U. 
E.  or  Continent,  Bordeaux  to  Hamburg.  If 
ordered  to  U.  K.  direct,  8d.  off.  If  ordered 
to  Continent  from  port  of  call,  10  per  cent, 
additional.         De  Wolf  &  Hammond.' 

"To  which  message,  on  June  19th,  De 
Wolf  &  Fammond  received  the  following 
answer: 


" « JuNB  19th. 

"•Fix  Deronda.  After  hard  work  got 
CuIIiford,  owner,  accept  your  offer,  but  must 
exclude  Bouen;  cannot  go  there. 

"'W.J.  Hammond.' 

"Fourth.  On  June  19th  the  charter-party^ 
was  entered  into,  of  which  a  true  copy  is  at-« 
tached  to  the  libel,  except  thelndorsement  in*^ 
red  ink  across  the  face,  and  is  made  part  of 
this  finding. 

"F^fth.  The  canceling  date  of  said  charter- 
party  was  not  fixed,  because  Gomila  &  Co. 
waived  it,  as  the  ship  was  in  port,  and  they 
had  confidence  in  the  ability  and  wiilingnesa 
of  the  master  to  get  the  ship  ready  in  time. 

"iStxth.  On  the  28th  of  June  the  ship  was 
ready  to  receive  cargo,  and  the  loading  then 
commenced.  No  formal  tender  appears  to 
have  been  made  of  the  ship  on  that  day,  but 
the  loading  was  commenced  with  the  consent 
of  all  concerned.  The  loading  was  con- 
tinued, with  slight  interruptions  from  rain, 
and  until  20  minutes  past  three  o'clock  in 
the  afternoon  of  the  30th  of  June,  when  the 
loading  was  stopped,  and  the  ship  was  de- 
clared by  the  underwriters'  inspector  to  be 
full  all  over,  and  ready  to  proceed  on  her 
voyage,  and  the  inspector  gave  his  certificate 
to  that  effect.  She  then  had  only  9,635 
quarters  on  lx>ard,  equivalent  to  82,588  2-56 
bushels,  and  could  take  no  more  with  safety, 
as  she  was  then  loaded  and  stowed,  although 
libelants  had  the  balance  of  the  cargo  of  10,- 
000  quarters  in  barges  alongside,  and  it  could 
have  been  put  on  board  before  midnight  if 
the  ship  could  have  taken  it. 

"SeveiUh.  After  the  loading  had  began, 
and  before  it  was  known  whether  the  De- 
ronda could  take  the  guarantied  quantity,  all 
parties  supposing  that  she  could,  Gomila  A 
Co.,  as  is  usual  in  such  cases,  handed  their 
copy  of  the  charter-party  to  Forestier  &  Co. 
The  latter,  without  authority  from  the  char- 
terers, took  the  copy  to  the  ship's  agent  un- 
indorsed, and  obtained  a  charter  in  their  own 
name,  but  otherwise  the  same  in  all  respects 
as  charter  to  Gomila  &  Co.,  for  the  purpose, 
as  they  explained,  of  appearing  to  their  cor- 
respondents as  original  parties.  Gomila  A 
Co.  were  advised  of  this  by  De  Wolf,  of  De 
Wolf  &  Hammond,  before  the  loading  was 
finished,  on  June  30th,  but  replied  to  him 
that  they  would  not  object  to  such  a  change 
if  the  vessel  fulfilled  the  guaranty  in  the 
charter,  but  that  if  she  failed  they  would  ex- 
pect the  return  of  the  papers.  On  this  point 
the  court  finds  that  Gomila  &  Co.  did  not  au- 
thorize the  surrender  of  their  charter,  and 
the  giving  of  a  new  one  to  Forestier  &  Co., 
save  upon  the  condition  that  the  Deronda 
should  first  execute  her  guaranty.  9 

'"Eighth.  When,  on  the  30th  of  June,  the? 
steamer  was  loaded,  as  described  in  the  sixth 
finding,  all  parties  bad  notice  at  ouce  that 
the  steamer  could  not  carry  the  quantity 
guarantied;  whereupon  Gomila,  who  was 
about  to  depart  for  St.  Louis,  left  the  matter 
in  the  hands  of  Bangston.of  Forestier  &  Co., 
to  arrange;  instructing  him  substantially  as 
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toUows:  •  I  have  no  donbfe  this  matter  can  be 
arranged  with  the  owners,  and  anything  you 
do  to  protect  me  I  will  be  satisfied  with.  It 
aeems  to  me  the  best  way  to  arrange  the 
matter  would  be  to  telegraph  to  the  ownei-s 
that  if  they  will  take  the  cargo  off  our  hands 
at  twenty-eight  one  and  one-half  pence,  as 
agreed  upon,  no  one  will  be  injured,  and  I 
iirill  be  satisfied;  but  in  case  they  do  not  do 
tliiB,  then  all  that  I  ask  is  to  be  made  whole 
in  my  contract,  and  you  can  make  negotia- 
tions to  that  effect.'  Forrestier  &  Co.  cabled 
their  correspondents  as  follows:  <Deronda. 
We  have  shipped  9,600  quarters;  reply  if  in 
Older  or  not.  What  do  you  propose?  Cable 
at  once;'  and  received  answer,  July  2d,  to 
refuse  Deronda;  and  De  Wolf  &  Hammond 
cabled  claimants  as  follows: 

"'JUKB  80th. 

"'To  Culliford  A  Clark,  Stmderland : 
Deronda  loaded;  carries  9,635  quarters;  car- 
go sold  not  less  than  10,000  quarters.  Co- 
penhagen, 28-J3;  present  value,  25;  buyers  re- 
fuse acceptance,  as  cargo  falls  short.  Char- 
terers hold  ship  responsible.    Advise. 

"'Db  Wolf  &  Hammond. 

"To  this  last  dispatch  the  following  was 
sent:  'July  Ist. 

"  •  Complete  swindle.  Captain  knows  ship 
discharged  10,880  Bordeaux.  Compromise; 
pay  value  grain. 

"'CuixiFOBD  &  Glabk.' 
"'July  8d. 

"'To  CvJliford  A  Clark,  Buitderland: 

«(^trgo  on  board  2.065  tons  maize,  170  tons 

ncoal;  surveyors  refase  load  deeper;  ship  full 

*  all  over;  no  advantage'^ewport;  cargo  sold, 

Jnne  loading;  shippers  can  sell  Copenhagen, 

2Ss.,  yon  paying  difference,  or  owners  buy 

cargo  28.8  cif.;  best  can  do.    Which  do  you 

advise?  Cargo  maize.  No.  2  mixed,  sail  grade. 

very  good.    May  we  draw  on  you  for  same? 

"•Dk  Wolf  &  Hammond.' 

"To  which  the  following  answer  was 
made:  'Jvlt  4. 

"•Consult  indemnity  lawyer,  McConnell. 
If  he  approves,  dispatch  Deronda;  give  bail, 
If  necessary.  First  telegram  simply  means 
paying  difference  value  alleged  short  ship- 
ment; save  delay. 

"'CULUFOBD  &  CLABK.* 

"It  does  not  appear  that  charterers  at  the 
time  had  any  knowledge  of  these  dispatches. 

"Ninth.  Negotiations  were  opened  and 
continaed  between  the  parties  with  a  view 
to  compromise,  but  without  result  until  July 
6th,  on  which  day  Forestier  &  Co.  notified 
Gomila  &  Co.  that  they  refused  the  cargo  be- 
cause it  was  short,  and  their  buyers  in  Co- 
penhagen had  declined  to  accept  it.  They 
claimed  damnges  of  Oomila  &  Co.  for  viola- 
tion of  the  contract  of  sale,  consisting  in  the 
loss  of  their  commissions,  amounting  to 
$3,194.89,  which  OomUa  &  Co.  paid. 

"Tenth.  From  July  8d  to  July  5th  Gomila 
A  Co.  telegraphed  to  some  of  the  best-known 
dealers  in  England  and  France  for  quotations 
and  offers.  The  best  offer  was  twenty-three 
shillings,  ordinary   terms,  or   twenty-four 


shillings,  rye  terms,  (shippers  guaranty  sound 
condition  on  arrival.)  Libelants  then  decided 
to  sell  the  cargo  on  board,  at  the  shipper's 
risk,  in  the  port  of  New  Orleans,  with  the 
privilege  of  the  charter,  and  so  notified 
Messrs.  De  Wolf  &  Hammond;  at  the  same 
time  giving  the  owners  the  option  of  taking 
the  cargo  at  the  price  at  wliich  it  had  been 
sold  to  Forestier  &  Co. 

"Eleventh.  On  the  6th  day  of  July  the 
ship's  agents  notified  Gomila  &  Co.  that  they 
would  take  out  coal,  and  make  room  for  the 
balance  of  the  cargo,  and  that  the  ship  would^ 
be  made  ready  by  the  7th.  Gomila  &  Co.  re-^ 
fused  this  proposal.  *In  the  mean  time  Go-* 
mila  &  Co.  had  given  notice,  in  the  daily  pa- 
pers published  in  New  Orleans,  that  the  car^ 
go  would  be  sold  at  public  auction  to  the 
highest  bidder,  for  cash,  on  July  7th,  by  one 
of  the  licensed  autioneers  of  the  city.  Against 
this  proposed  sale  the  agents  made  public 
protest  on  the  part  of  the  steamer,  both  on 
July  6th  and  7th.  The  sale,  however,  took 
place  as  advertised,  and  the  9,635  quarters 
then  on  board  were  sold  for  $29,622.84  to  A. 
Carriers  &  Sons,  with  privilege  of  the  char- 
ter. A.  Carriere  &  Sons  afterwards  sold  tha 
cargo,  with  privilege  of  charter,  to  J.  B. 
Camors  &  Co.,  and  the  latter  in  turn  resold 
to  Forestier  &  Co.  for  the  sum  of  $40,422. 
The  charter  to  Gomila  &  Co.  having  been  de- 
stroyed by  De  Wolf,  they  made  protest  for 
substitute;  and  then,  for  want  of  such  char- 
ter, used  copy  of  one  issued  to  Forestier  St 
Co.  to  make  title. 

"Twelfth.  On  July  13th,  the  stowage  of 
the  Deronda  having  been  in  the  mean  time 
rearranged,  and  a  large  quantity  of  coal  and 
water,  the  latter  from  the  ballast  tanks,  hav» 
ing  been  taken  out,  the  Deronda  was  again 
tendered  to  both  GomUa  &  Co.  and  to  Fores- 
tier &  Co. ,  demanding  balance  of  cargo.  This 
was  furnished  by  J.  B.  Camors  &  Co.,  and 
enough  more  grain  was  taken  aboard  to  make 
over  10,000  quarters,  with  which  the  ship 
sailed,  on  the  18th  of  July,  for  her  origin^ 
destination,  and  there  safely  arrived,  and  de- 
livered cargo  under  the  substitute  for  chartei^ 
party  provided  as  explained  in  finding  11. 


"Fourteenth.  The  carrying  capacity  of  the 
Deronda  for  grain  on  voyages  from  New 
Orleans  to  Europe,  when  properly  fitted  out, 
was  over  10,000  quarters,  and  she  had,  on  a 
previous  voyage,  with  221  tons  of  coal  in  her 
bunkers,  safely  carried  a  cargo  of  10,253  quar> 
ters  of  grain;  but  as  she  was  fitted  out  and 
prepared  and  tendered,  in  tlie  manner  herein- 
before found,  to  Gomila  &  Co.,  on  June  28, 
1883,  she  could  not  with  safety,  under  mar- 
itime and  underwriters'  rules,  carry  a  cargo 
of  10,000  quarters,  and  she  failed  to  receive 
such  cargo,  as  hereinbefore  found.  By  this 
failure  the  libelants  lost  the  advantage  of, 


their  said  sale  to  Forestier  &  Co. 


I 
'"Fifteenth.  Corn  is  a  perishable  article  in* 

shipping,  both  as  to  time  and  transit,  and  is 

always  at  risk  in  voyages  across  the  ocean, 

particularly  if  it  remains  in  the  port  of  New 
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Orleans  ander  tbe  heat  of  a  Jnlj  snn  beating 
on  the  decks.  In  which  case  tbe  risk  is  in- 
ereased  every  day  it  remains  in  port. 

"Sixteenth.  The  sale  of  the  cargo  at  public 
auction  was  fairly  conducted,  and,  under  the 
circumstances,  was  necessary  and  proper  for 
the  protection  of  the  rights  of  all  parties. 

"Seventeenth.  By  the  inability  and  failure 
of  the  steamer  to  receive,  when  first  tendered 
to  Gomila  &  Co.,  a  cargo  of  10,000  quarters, 
they  suftered  loss  as  foUows: 

(1)  Amount  of  commission 

paid  forestier  &  Co.,  $  8,194  29 

(2)  Loss  on  9,635  quartets 
(82.688  2-56  bushels)  of 
com,  being  the  difference 
between  the  price  of  the 
sale  to  Forestier  &  Co.  and 
the  sale  at  auction  to  Car- 

riere  &  Sons,  20,549  89 

(8)  Loss  on  365  quarters, 
(3,126  bushels,)  250  08 

Making  a  total  loss  to  Oo> 
mils  &  Co.,  by  the  failure 
aforesaid,  of  twenty-three 
thousand  nine  hundred  and 
ninety-three  and  76-100 
dollars,  •23,993  76" 

Tbe  indorsement  in  red  ink  across  the  face 
oC  tbe  charter-party,  referred  to  in  the  fourth 
finding  of  fact,  was  In  these  words: 

"JUNB  29, 1883. 
"This  charter-party  has  been  canceled,  and, 
at  the  request  of  A.  J.  Oomila,  of  Gomila  & 
Co.,  similar  charter-parties  made  out  to  £. 
Forestier  &  Co.,  and  the  copies  of  said  charter- 
party  previously  given  to  Mess.  Oomila  A  Co., 
have  been  returned  to  us  by  E.  Forestier  & 
Go.,  and  destroyed. 

"De  Wolf  &  HAMUOin>." 

On  the  foregoing  facts  the  drcuit  court 

found   as  foUows,  as  conclusions  of   law: 

).  "(1)  That,  under  said  charter-party,  the  de- 

2  fendants  were  bound,  under  their  guaranty, 

•  to  see  that,  when  the  Deronda  wastendered  to 
the  libelants  for  loading,  she  was  fitted,  pre- 
pared, and  arranged  so  as  to  be  able  to  carry 
not  less  than  10,000  quarters  of  grain,  under 
underwriters'  and  maritime  regulations.  (2) 
That  the  said  defendants  were  charged  with 
full  notice,  in  law,  of  the  special  objects  and 
purposes  of  libelants  in  effecting  said  charter, 
and  therefore  are  liable  to  the  said  libelants  for 
the  amount  of  damages  suffered  by  the  latter 
from  inability  to  sell  and  deliver  under  the 
grain  contract  with  Forestier  &  Co.  (3) 
That  the  amount  of  such  damages  was  the 
sum  of  $23,993. 76.  (4)  That  libelants  should 
have  judgment  for  that  amount,  with  legal 
interest  from  June  80, 18B3,  against  the  de- 
fendants, and  against  the  sureties  on  the  re- 
lease-bond in  attachment."    From  the  de- 

g  cree  of  the  circuit  court  the  respondents  and 
H  the  sureties  have  appealed  to  this  court. 

'We  are  of  opinion  that  the  circuit  court 
Sought  to  have  dismissed  the  libel,  and  that 

•  Itsdecreemustbe  reversed.  *  Negotiations  for 
a  charter  of  the  vessel  were  opened  in  New 


Orleans,  between  DeWoIf  &  Hammond  anA 
Gomila  &  Co.,  on  the  16tb  of  June,  two  daya 
before  the  vessel  arrived.  Gomila  Sn  Co. 
then  had  a  contract  with  Forestier  &  Co.. 
made  on  the  7lh  of  June,  whereby  the  former 
sold  to  the  latter  a  cargo  of  not  less  than 
10,000  quarters,  and  not  more  than  12,000* 
quarters,  of  480  pounds  each,  of  corn,  at  60- 
cents  per  bushel  of  56  pounds,  "on  board 
seller's  vessel,  with  freight  at  (6s.)  six  sbiU 
lings  per  quarter,  and  to  be  shipped  from  New 
Orleans  during  the  month  of  June,  not  later 
than  the  30th,  (midnight,)  (seller's  option.)"^ 
In  such  negotiations  with  De  Wolf  &  Ham> 
mond,  Gomila  &  Co.  insisted  on  a  guaranty 
by  tbe  owners  of  the  vessel  that  she  should 
carry  10,000  quarters  of  480  pounds  each. 
Thereupon,  on  the  16th  of  June,  a  cable  dis- 
patch was  sent  by  De  Wolf  &  Hammond  to 
Mr.  Hammond,  of  that  firm,  who  was  then 
in  Europe,  and  in  communication  with  the  re- 
spondents there,  stating  the  terms  of  the  offer 
which  Gomila  &  Co.  had.  made  to  charter  the 
vessel;  but  that  she  must  be  guarantied  to 
carry  not  less  than  10,000  quarters,  and  that 
it  was  proposed  that  the  charterers  should 
have  the  power  of  canceling  the  charter-party 
if  the  vessel  was  not  ready  to  load  cargo  bj 
the  25th  of  June.  To  this  dispatch  Mr.  Ham. 
mond  replied,  on  the  18th  of  June,  agreeing 
to  the  terms,  and  directing  that  the  guaranty 
of  the  carriage  of  the  10,000  quarters  should 
be  made,  provided  tbe  captain  should  agree 
to  the  quantity,  but  saying  nothing  as  to  the 
canceling  clause.  In  view  of  these  dispatches, 
and  of  the  previous  negotiations,  Mr.  De 
Wolf,  of  De  Wolf  &  Hammond,  and  the 
master  of  the  vessel,  and  Mr.  Gomila,  of 
Gromila  &  Co.,  had  a  consultation,  on  ttie 
18th  of  June,  as  to  whether  the  vessel  could 
carry  10,000  quarters  of  corn.  At  this  con- 
sultation Gomila  and  the  master,  both  ot 
them,  reached  the  conclusion  that  the  vessel 
would  be  able  to  carry  10,000  quarters,  and 
Gomila  advised  the  master  to  so  cable  the 
owners.  This  would  be  a  reply  to  Mr.  Ham- 
mond's cable  dispatch  of  June  18th,  in  regard 
to  tbe  captain's  agreeing  to  the  quantity.  A 
cable  message  was  then  made  up  by  the 
master  and  De  Wolf,  from  Gomtla's  code- 
book,  in  which  tbe  master  said:  "The  vessels 
will  carry  10,000  quarters  of*grain,  if  we  coalt 
at  Halifax."  That  message  does  not  appear 
to  have  been  sent,  but,  after  It  was  pre[Hired, 
Gomila  "gave,  as  his  reasons  for  Insisting  on 
a  guaranty,"  that  is,  a  guaranty  that  the 
vessel  should  carry  not  less  than  I0,00U  quar- 
ters, "the  aforesaid  contract  with  Forestier 
&  Co.,  which  was  produced  and  read,  and 
Gomila  stated  that  he  had  no  use  for  any 
vessel  that  would  not  carry  10,000  quarters 
of  grain;  that  he  must  have  a  guaranty,  and 
feared  that  if  the  vessel  would  not  carry  that 
amount  the  consequences  would  be  serious; 
that  the  market  had  declined,  and  was  still 
declining,  and  the  loss  would  be  very  heavy, 
because  tbe  buyer  would  have  tbe  right  to 
reject  the  cargo  if  the  conditions  were  not 
strictly  fulfilled." 
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B  1b  not  found,  as  a  fact,  that  Gomila,  In 
tbese  negotiations  and  consultations,  insisted 
upon  any  other  guaranty  than  the  one  that 
the  vessel  should  carry  not  leas  than  10,000 
quarters  of  grain  of  480  pounds.  Although 
be  produced  and  read  his  contract  with  For- 
estier  &  Co.,  he  did  not  insist  that  there  should 
be  a  provision  or  a  guaranty  in  the  charter- 
party  that  the  cargo  should  "be  shipped  from 
Kew  Orleans  during  the  month  of  June,  not 
later  than  the  80th,  (midnight;)"  nor  did  he 
insist  npon  any  undertaking  or  guaranty  in 
the  charter-party  that  the  vessel  should  com- 
mence her  loading  of  the  grain  at  any  partic- 
ular time,  or  should  finish  it  at  any  particu- 
lar time,  or  that  she  should  coal  at  any  par- 
ticular place,  or  that  there  should  be  any  can- 
celing clause  in  the  charter-party.  On  the 
18th  of  June,  De  Wolf  &  Hammond  sent  to 
Hammond,  at  Liverpool,  a  cable  message, 
stating  that  it  was  the  opinion  of  the  captain 
of  the  vessel  that  she  could  carry  10,000  quar- 
ters, coaling  at  Sydney,  and  that  they  had 
closed  the  charter-party  according  to  the 
terms  which  it  contains,  stating  those  terms, 
(but  not  excluding  Rouen,)  subject  to  the 
owner's  approval.  To  that  message  De 
"Wolf  A  Hammond  received,  on  the  19th  of 
June,  from  Hammond,  an  answer  accepting 
on  behalf  of  the  respondents  the  offer,  ex- 
cluding Bonen;  and  the  charter-party  was 
then  entered  into,  on  the  19th  of  June.  It 
a  contains  a  provision  that  the  "steamer  is 
§  guarantied  to  carry  not  less  than  ten  thou- 
•aand  quarters  of  480  lbs."  It'contains  no 
provision  as  to  the  time  when  the  loading  of 
the  grain  shall  commence,  or  when  it  shall 
be  completed,  or  when  the  grain  shall  be 
■hipped.  It  contains  a  provision  that  the 
vessel  shall  "have  liberty  to  call  at  any  port-s 
for  coal  or  other  supplies;"  and  one  (article 
13)  that  16  running  days,  Sundays  excepted, 
are  to  be  allowed  the  charterers,  if  the 
•teamer  shall  not  be  sooner  dispatched,  for 
loading  and  discharging,  and  10  days  on  de- 
murrage, over  and  above  the  said  lay-days, 
at  6  x>ence  sterling  per  gross  register  ton  per 
day.  The  net  register  tonnage  was  stated 
in  the  charter-party  to  be  1,090,  or  there- 
abouts. The  blank  in  article  14,  that  the 
charteieis  should  have  the  option  of  cancel- 
ing the  charter  if  the  vessel  should  not  be 
ready  to  load  at  Kew  Orleans  on  or  before  a 
specified  day,  was  not  filled  in,  and  no  can- 
celing provision  was  inserted.  By  article  15, 
the  lay-days  were  to  commence  the  day  after 
the  steamer  was  declared  ready  to  receive 
cargo,  and  had  been  passed  by  the  surveyor 
at  grain  vessels,  and  written  notice  had  been 
given  by  the  master  to  the  charterers;  that 
is,  written  notice  of  the  readiness  of  the  ves- 
sel to  receive  cargo,  and  of  her  having  been 
passed  by  the  surveyor  of  grain  vessels. 

It  is  stated,  in  the  fifth  finding  of  facts, 
that  the  canceling  date  of  the  charter-party, 
that  is,  some  date  to  be  filled  into  the  blank 
left  In  article  14,  "was  not  fixed,  because 
Oomila  &  Go.  waived  it,  as  the  ship  was  in 
port,  and  they  had  confidence  in  the  ability 


and  willingness  of  the  master  to  get  the  ship 
ready  in  time."  Gomila  &  Co.,  by  waiving 
the  insertion  of  such  date,  abandoned  all 
claim  to  insist  upon  the  right  to  cancel  the 
charter-party  if  the  vessel  should  not  be  ready 
to  load  by  a  day  specified,  so  as  to  enable 
them  to  comply  with  the  requirement  in  their 
contract  with  Forestier  &  Co,  as  to  the  time 
named  in  that  contract  for  the  shipment  of 
the  grain.  Although  the  contract  with  For- 
estier &  Co.  was  produced  and  read  In  the 
consultation  and  negotiation  had  before  the 
charter-party  was  signed,  no  day  for  the 
readiness  of  the  vessel  to  load  was  specified 
In  the  charter-party,  and  the  waiver  of  the 
canceling  date  by  Gomila  &  Co.  was  madO'* 
in  full  view  of  the  fact  that  the  terms  of  the* 
contract  with  Forestier  &  Co.*  were  known* 
to  De  Wolf  &  Hammond  and  the  master  of 
the  vessel,  as  well  as  to  Gomila  &  Co.  On 
the  28th  of  June,  the  loading  of  the  vessel 
was  commenced,  with  the  consent  of  all  con- 
cerned, although,  as  the  findings  state,  no 
formal  tender  appears  to  have  been  made  of 
the  vessel  on  that  day.  Article  15  of  the 
charter-party  states  that  the  16  running 
lay-days  are  to  commence  after  written  no- 
tice is  given  by  the  master  to  the  charterers 
of  the  readiness  of  the  vessel  to  receive  cargo. 
It  is  not  found  that  such  notice  was  given. 
The  loading  was  continued  until  20  minutes 
past  8  o'clock  on  the  30th  of  June,  when  it 
was  stopped,  and  the  vessel  was  declared  by 
the  inspector  for  the  underwriters  to  be  full 
all  over,  and  ready  to  proceed  on  her  voyage, 
and  he  gave  his  certificate  to  that  effect.  The 
findings  state  that  she  then  had  only  9,685 
quarters  on  board,  equivalent  to  82,588  2-56 
bushels,  "and  could  take  no  more  with  safety, 
as  she  was  then  loaded  and  stowed,  although 
libelants  bad  the  balance  of  the  cargo  of  10,- 
000  quarters  in  barges  along-side,  and  it  could 
have  been  put  on  board  before  midnight  if 
the  ship  could  have  taken  it."  After  the 
loading  had  begun,  and  before  it  was  known 
whether  the  vess^  could  take  the  10,000 
quarters,  all  parties  supposing  that  she  could, 
Gomila  &  Co.,  as  was  usual  in  such  cases, 
handed  their  copy  of  the  charter-party  to 
Forestier  &  Co.  The  latter,  without  author- 
ity from  Gomila  &  Co.,  took  such  copy  to  Da 
Wolf  &  Hammond,  unindorsed,  and  obtained 
a  charter-party  in  their  own  name,  but  other- 
wise the  same  in  all  respects  as  the  charter- 
party  to  Gomila  &  Co.,  for  the  purpose,  as 
Forestier  &  Co.  explained,  of  appearing  to 
their  correspondents  in  Europe  to  be  the 
original  parties  to  the  charter-party.  Gomila 
&  Co.  were  advised  of  this  by  De  Wolf,  of 
De  Wolf  &  Hammond,  before  the  loading 
was  finished,  on  June  30tb;  but  replied  to 
him  that  they  would  not  object  to  such  a 
change  if  the  vessel  fulfilled  the  guaranty  in 
the  charter-party,  but  that  if  she  failed  to  do 
so  they  would  expect  the  return  of  the  paper. 
On  this  point  the  circuit  court  expressly  finds 
"that  (romila  &  Co,  did  not  authorize  the  sui^ 
render  of  their  charter,  and  the  giving  of  a 
new  one  to  Forestier  &  Co.,  save  upon  the 
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•  condition  that  the  Deronda  should  first  exe- 
cute her  guaranty."  Therefore,  Goniila  & 
Co.  not  only  retained  the  ownership  of  the 
corn  which  they  had  laden  on  the  vessel,  but 
they  held  the  respondents  to  a  compliance 
with  the  charter,  by  not  giving  notice  to  De 
Wolf  &  Hammond  that  they,  the  charterers, 
considered  the  charter-party  at  an  end  by  rea- 
son of  the  fact  that,  as  the  vessel  was  then 
loaded  and  stowed,  she  could  take  with  safety 
no  more  than  the  9,635  quarters  then  on 
board. 

It  is  stated  in  the  findings  that  "  when,  on 
the  30th  of  June,  the  steamer  was  loaded,  as 
described  in  the  sixth  finding,  all  parties  had 
notice  at  once  that  the  steamer  could  not  car- 
ry the  quantity  guarantied. "  What  the  word 
"notice"  in  thte  statement  means  is  not  en- 
tirely clear.  It  is  not  stated  that  De  Wolf  & 
Hammond,  as  agents  of  the  vessel,  gave  any 
notice  to  the  libelants  that  the  vessel  could 
not  and  would  not  carry  the  10,000  quarters; 
nor  is  it  found  that  Gomila  &  Co.  thereafter 
gave  any  notice  to  the  respondents,  or  to  the 
agents  of  the  vessel,  that  they  would  consider 
the  charter-party  canceled.  On  the  contrary, 
under  the  direction  of  Gomila,  acting  through 
Forestier  &  Co.,  negotiations  were  opened  to 
arrange  the  matter  with  the  respondents.  As 
a  part  of  the  efCort  to  do  so,  Forestier  &  Co.,  by 
cable,  endeavored  to  induce  their  correspond- 
ents  in  Europe  to  take  the  9,635  quarters 
which  had  been  loaded,  but  this  was  refused. 
As  part  of  the  negotiations,  De  Wolf  and 
Hammond  cabled  to  the  respondents,  on  June 
80th  and  July  3d,  asking  for  advice,  and  re- 
ceived the  answers  of  July  lat  and  July  4th, 
before  set  out.  It  is  found  that  it  does  not 
appear  that  the  charterers  at  the  time  had 
auy  knowledge  of  tlie  above-named  dis- 
patches. Still,  both  parties  left  the  question 
open,  and  carried  on  negotiations  with  a  view 
to  a  compromise,  but  without  any  result,  un- 
til the  6th  of  July,  on  which  day  Forestier  & 
Co.  notified  Gomila  &  Co.  that  they  refused 
the  cargo  because  it  was  short,  and  their  buy- 
ers in  Copenhagen  had  declined  to  Accept  it. 
They  claimed  damages  of  Gomila  &  Co.  for  a 
violation  of  the  contract  of  sale  of  June  7th, 
consisting  in  the  loss  of  their  commissions, 

^amounting  to  $3,194.29,  which  Gomila&Co. 

Spaid  to  them.    From  July  3d  to  July  5th, 

"  Gomila  &  Co.,  as  owning  the  corn'laden  on 
board  of  the  vessel,  telegraphed  to  some  of 
the  best-known  dealers  in  England  and 
France  for  quotations  and  offers.  This  man- 
ifestly was  under  the  view  that  the  9,635  quar- 
ters were  to  be  carried  by  the  vessel,  and  under 
the  charter-party.  But  the  best  offer  was  a 
sum  which  they  were  unwilling  to  accept, 
and  they  then  notified  De  Wolf  &  Hammond 
that  they  would  sell  the  cargo  on  board  of  the 
vessel,  at  the  shipper's  risk,  in  the  port  of 
New  Orleans,  with  the  privilege  of  the  char- 
ter. They  thus  still  adhered  to  the  charter 
as asubsisting  charter  with  themselves.  But 
before  they  sold  the  cargo,  and  on  the  6tli  of 
July,  De  Wolf  &  Hammond  notified  them 
(Gomila  &  Co.)  that  they  (De  Wolf  &  Ham- 


mond) would  take  out  coal  and  make  room 
for  the  balance  of  the  cargo,  and  that  the 
vessel  would  be  made  ready  by  the  7th  of  July. 
Gomila  &  Co.  refused  this  proposal,  and  sold 
the  cargo  on  tlie  7th  of  July.  They  did  this 
wrongfully.  Negotiations  in  regard  to  the 
matter  had  continued  from  and  including  the 
30th  of  June,  when  the  loading  of  the  9,635 
quarters  had  been  completed,  to  and  includ- 
ing the  5th  of  July,  not  only  with  the  assent 
of  Gomila  &  Co.,  but  with  tlieir  active  co- 
operation. By  the  6th  of  July,  De  Wolf  & 
Hammond  had  satisfied  themselves  that  by  a 
rearrangement  of  the  stowage,  and  by  taking 
out  some  of  the  coal  and  water,  room  could 
be  made  for  more  cargo,  suQlcient  to  make  up 
the  10,000  quarters.  Under  the  circum- 
stances, and  in  view  of  the  facts  before  stated* 
that  there  was  no  day  specified  in  the  charter- 
party  for  the  commencement  or  completion  of 
the  loading,  and  no  canceling  date  named  in 
the  charter-party,  there  was  no  unreasonable 
delay  in  the  action  of  the  respondents  or  their 
agents  Notwithstanding  this  offer  on  the 
part  of  the  vessel,  Gomila  &  Co.,  on  the  7tb 
of  July,  sold  the  9,635  quarters  on  board  of 
the  vessel  at  public  auction,  with  privilege  of 
the  charter,  to  A.  Carriere  &  Sons,  for  829,- 
622.84,  which  was  not  quite  36  cents  per 
bushel.  The  corn  afterwards  came  into  the 
hands  of  Forestier  &  Co.,  by  a  repurchase,  at 
the  price  of  $40,422,  which  was  at  the  rate  of 
not  quite  49  cents  per  bushel.  Ou  the  13th 
of  July,  the  stowage  of  the  vessel  havingt- 
been  in  the  mean  time  rearranged,  and  a  largeS 
quantity  of  coal  and*water,  the  latter  from* 
the  ballast  tanks,  having  been  taken  out.  she 
was  again  tendered  to  Gomila  &  Co.,  and  to 
Forestier  &  Co.,  and  the  balance  of  the  cargo 
was  demanded.  This  was  furnished  by  J.  B. 
Citmors  &  Co.,  and  enough  more  corn  was 
taken  on  board  to  makeover  10,000  quarters, 
with  which  the  vessel  sailed  on  the  18th  of 
July  for  her  original  destination.  She  ar- 
rived safely,  and  delivered  her  cargo. 

Upon  the  foregoing  facts  we  are  unable  to 
concur  in  the  conclusions  of  law  arrived  at 
by  the  circuit  court.  The  vessel  did  carry  10,- 
000  quai-ters  of  corn,  of  480  pounds.  With  ttie 
exception  of  365  quarters,  or  3,126  bushels, 
out  of  10,000  quarters,  or  85,708  bushels,  this 
corn  was  the  identical  corn  laden  on  board 
of  the  vessel  by  Gomila  &  Co.  The  only  stip- 
ulation in  the  charter-party  with  Gomila  & 
Co.  which  they  insisted  upon  having  inserted 
was  therefore  complied  with,  and  complied 
with  in  a  reasonable  time,  as  we  have  seen, 
in  the  absence  of  all  provisions  in  the  char- 
ter-party with  Gomila  &  Co.  that  the  vessel 
should  commence  loading  by  a  certain  day, 
or  complete  loading  by  a  certain  day,  orthat 
the  cargo  should  be  shipped  from  New  Or- 
leans by  a  certain  day:  and  ia  the  absence 
of  any  written  notice  from  the  master  to  the 
libelants,  as  provided  in  the  charter-party, 
as  to  the  readiness  of  the  vessel  to  receive 
cargo,  in  order  to  set  running  the  lay-days 
for  loading;  and  in  the  absence  of  any  notice 
by  the  libelants  to  De  Wolf  &  Hammond 
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tbat  they  considered  the  charter-party  at  an 
«nd  because  of  the  breach  of  the  guaranty 
that  the  vessel  should  carry  not  less  than  10,- 
000  quarters  of  480  pounds,  prior  to  the  giv- 
ing of  the  notice  by  De  Wolf  &  Hammond  to 
Ciomila  &  Co.,  on  the  6tb  of  July,  that  room 
•would  be  made  for  the  balance  of  the  10,000 
quarters,  or  prior  to  the  sale  of  the  cargo  at 
auction  by  Gomila  &  Co.,  on  the  7th  of  July. 
Kot  before  such  sale  on  that  day,  with  priv- 
ilege of  the  charter,  did  Gomila  &  Co.  terrai- 
«te  their  interest  under  the  charter,  and  by 
«uch  action,  under  the  circumstances,  they 
failed  to  keep  the  charter-party  on  their  part, 
•while  the  respondents  had  not  at  that  time 
failed  to  perform  it  on  their  part,  and  after- 
wards went  on  and  performed  it.  If  Gromila 
B  &  Co.  had  not  made  the  auction  sale  of  the 
S  7th  of  July,  they  might  themselves,  as  clearly 
*  appears,*  have  afterwards  furnished  the  865 
quarters,  and  obtained  all  they  were  entitled 
to  under  theii  charter-party.  If  they  lost 
anything  by  reason  of  their  failure  to  carry 
out  their  contract  with  Foreslier  &  Co.,  it 
was  not  the  fault  of  the  respondents  in  fail- 
ing to  observe  any  stipulation  on  their  part 
in  the  charter-party  with  Gomila  &  Co.,  but 
it  was  due  to  the  fact  that  Gomila  &  Co.  ac- 
cepted a  charter-party  which  did  not  contain 
«uch  provisions  as  to  time  and  as  to  cancella- 
tion as  would  have  enabled  them  to  hold  the 
respondents  to  the  same  terms,  as  to  the  time 
•of  shipping  the  cargo,  which  were  provided 
for  in  the  contract  between  Gomila  &  Co.  and 
Forestier  &  Co.  Those  provisions  were  in- 
dustriously left  out  of  the  charter-party  after 
both  of  the  parties  who  were  to  make  it  had 
liad  their  attention  called  to  the  terms  of  the 
contract  of  sale  between  Gomila  &  Co.  and 
Forestier  &  Co.  That  being  so,  Gomila  & 
Co.  cannot  have  the  same  benefit  as  if  those 
provisions  bad  been  inserted.  The  court  is 
bound  to  give  effect  to  the  stipulations  of 
the  contract,  but  not  to  provisions  which  the 
parties  deliberately  omitted  to  insert,  after 
attention  had  been  directed  to  them.  This 
ruling  is  in  harmony  with  the  views  laid 
down  in  Norrington  v.  Wright,  115  U.  S. 
188, 6  Sup.  Ct.  Rep.  12,  and  in  Filley  v.  Pope, 
116  U.  S  213,  6  Sup.  Ct.  Eep  19. 

In  accordance  with  these  views,  the  decree 
«t  the  circuit  court  is  reversed,  and  the  case 
Ib  remanded  to  that  court,  with  a  direction 
to  enter  a  decree  dismissing  the  libel,  with 
«08ts  to  the  respondents  In  ttie  district  court, 
-and  in  the  circuit  court. 


(US  XT.  s.  my 

LovEjOT  et  al,  ».  United  States. 

(November  6, 1888.) 

L  Jtot — StmuoNiNO  and  Ihfaxelixo — Calling 
XK  Bt-Standers. 

Act  Cong.  June  30, 1879,  o.  63,  |  2,  (21  St  48,) 
providing  for  the  drawing  of  jurors,  and  repeal- 
ing certain  sections  of  Rev.  St.  respecting  the 
selection,  qualiflcations,  and  oath  of  jurors,  does 
not  affect  the  power  of  the  court  to  call  in  tales- 
men to  supply  a  deficiency  in  the  panel,  or  re- 
peal Rev.  St.  i  804,  providing  that  "when,  from 
challenges  or  otherwise,  there  is  not  a  petit  jury 
to  determine  any  civil  or  criminal  cause,  the 


marBhal  or  Us  deputy  shall,  by  order  of  tba 
court  In  which  suoh  defect  of  jurors  happens, 
return  jurymen  from  the  by-standers  suJBcieni 
to  complete  the  panel. " 

S.  Teiai,— Instructions— Expression  or  Opinios 
ON  Evidence — Federal  Court  Practice. 

In  the  federal  courts,  where  all  matters  of  fact 
are  ultimately  submitted  to  the  jury,  and  no  rule 
of  law  incorrectly  stated,  the  fact  that  the  court, 
in  submitting  the  cause,  expressed  an  opinion 
on  the  facts.  Is  not  reviewable  on  error. 

In  Error  to  the  Circuit  (3ourt  of  the  United 
States  for  the  District  of  Nebraska. 

The  original  action  was  brought  by  the 
United  States  against  Howard  S.  Lovejoy, 
Thomas  W  Means,  and  others,  upon  a  bond, 
executed  by  Lovejoy  as  principal  and  by  the 
other  defendants  as  sureties,  conditioned  for 
his  faithful  discharge  of  the  duties  of  receivei 
of  public  moneys  for  the  district  of  lands  sub- 
ject to  sale  at  Niobrara,  in  the  state  of  Ne- 
braska. The  sureties,  in  their  answer,  de< 
nied  their  execution  of  the  bond  declared  on, 
and  its  validity  as  against  them.  A  genera? 
replication  was  filed.  When  the  case  came 
on  for  trial,  the  clerk  called  into  the  box  seven 
jurors,  who  were  upon  the  regular  panel  ot 
jurors  for  the  term,  and  who,  by  reason  ol' 
another  jury,  composed  of  jurors  belonging 
upon  that  panel,  being  engaged  in  deliberat- 
ing upon  another  case,  and  of  some  of  the 
regular  panel  having  been  previously  excused 
by  the  court,  were  the  only  ones  of  the  reg- 
ular panel  who  could  be  called  to  try  this 
case;  and  thereupon  the  court,  against  the 
objection  and  exception  of  the  defendants, 
ordered  the  marshal  to  call  in  from  the  qual- 
ified electors  of  the  state  additional  persons 
to  serve  as  jurors,  without  having  been 
drawn  by  the  clerk  of  the  court  and  a  jury„ 
commissioner.  The  marshal  having  called^* 
in  sucli*per3on3  accordingly,  and  both  parties* 
having  exhausted  their  challenges,  there  were 
left  in  the  box  to  try  the  case  nine  persons 
called  in  as  aforesaid  and  only  three  jurors  of 
the  regular  panel;  and  ten  of  the  twelve  ju- 
rors in  the  box  were  residents  of  the  city  of 
Omaha,  where  the  case  was  tried.  The  de- 
fendants challenged  each  ot  the  jurors  so 
called  in,  for  the  reason  that  they  had  not 
been  drawn  as  provided  by  law,  and  excepted 
to  the  overruling  of  the  challenge,  and  to  the 
ruling  of  the  court  directing  them  to  be  sworn 
to  try  the  case.  Evidence  having  been  intro- 
duced by  both  parties  upon  the  question 
whether  the  signature  of  Means  was  genuine 
or  forged,  the  court,  of  its  own  motion,  in- 
structed the  jury  as  follows:  "As  to  the  sigo 
nature  of  Thomas  W.  Means,  I  think  you 
may  have  some  difiBculty  in  finding  that  it 
was  a  forgery.  Of  course  it  is  not  my  place 
to  express  an  opinion,  or  say  whether  or  not 
I  think  it  is  genuine.  All  I  say  is  that  you 
must  examine  the  matter  carefully  and  fully, 
and  weigh  all  the  testimony  that  bears  upon 
the  subject,  and  if  you  can  say  that  his  sig- 
nature is  a  forgery  it  is  for  you  to  do  so," 
"It  seems  to  me,  lUfter  you  take  these  signt^ 
tures  and  compare  them  fully,  and  examine 
all  the  testimony  tbat  seems  to  have  any 
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bearing  on  tb»t  question,  that  70a  cannot 
have  much  difficaltjr  in  coming  to  a  correct 
conclusion."  The  defendants  excepted  to 
these  Instructions.  The  jury  returned  a 
special  verdict,  finding,  among  other  things, 
^t  the  signature  of  Means,  as  well  as  those 
of  all  the  other  defendants,  were  genuine. 
The  court  rendered  judgment  on  the  verdict, 
and  the  defendants  sued  out  this  writ  of  er- 
lor. 

/.  M.  Thurston,  for  plaintiffs  in  error. 
Aut.  Atty.  Om.  Maury,  for  defendant  in 
error. 

Mr.  Justice  6bat,  after  stating  the  facts 
as  above,  delivered  the  opinion  of  the  court. 

The  bill  of  exceptions  presents  two  ques- 
tions, neither  of  which  requires  extended  dis- 
k>  ousBion: 

r  *1.  The  act  of  June  80, 1879,  c.  52,  §  2,  (21 
St.  43,)  which  provides  that  (unless  the  judge 
orders  the  names  of  jurors  to  be  drawn  from 
the  boxes  used  by  the  state  authorities)  all 
Jurors,  "including  those  summoned  during 
the  session  of  the  court,"  shall  be  publicly 
drawn  from  a  box  containing  not  less  than 
800  names,  placed  therein  by  the  clerk  and  a 
commissioner  appointed  for  the  purpose, — 
while  it  expressly  repeals  certain  sections  of 
the  Revised  Statutes,  respecting  the  selection, 
qualifications,  and  oath  of  jurors, — does  not 
touch  the  power  of  the  court,  whenever,  at 
the  time  of  forming  a  jury  to  try  a  particular 
case,  the  panel  of  jurors  previously  sum- 
moned according  to  law  is  found  for  any  rea- 
son to  have  been  exhausted,  to  call  in  tales- 
men from  the  by-standers  to  supply  the  de- 
ficiency; and  does  not,  either  expressly  or  by 
implication,  repeal  section  804  of  the  Revised 
Statutes,  by  which,  "when,  from  challenges 
or  otherwise,  there  is  not  a  petit  jury  to  de- 
termine any  civil  or  criminal  cause,  the  mar- 
shal or  his  deputyshall,  by  order  of  the  court 
in  which  such  defect  of  juroi-s  happens,  re- 
turn jurymen  from  the  by-standers  sufficient 
to  complete  the  panel."  3  Bl.  Comra.  864, 
865;  4  Bl.  Comm.  354;  TT.  S.  v.  Rose,  6  Fed. 
Bep.  136;  Clawson  v.  U.  8.,  114  U.  S.  477. 
487,  5  Sup.  Ct.  Eep.  949. 

It  is  established  by  repeated  decisions  that 
a  court  of  the  United  States,  in  submittinga 
case  to  the  jury,  may  at  its  discretion  express 
its  opinion  upon  the  facts,  and  that  such  an 
opinion  is  not  reviewable  on  error,  so  long 
as  no  rule  of  law  is  incorrectly  stated  and  all 
matters  of  fact  are  ultimately  submitted  to 
the  determination  of  the  jury.  The  charge 
of  the  circuit  court  in  the  present  case  was 
clearly  within  the  rule.  Bucker  v.  Wheeler, 
127  U.  S.  85,  93,  8  Sup.  Ct.  Rep.  1142,  and 
cases  cited.    Judgment  affirmed. 


(128  U.  S.  226) 

EsTis  V.  Trabub  et  al, 

(November  19, 1888.) 

1.  ErKOB,  WkiT  0»— JfARTIBS. 

Where  it  appears  that  a  writ  of  error  Is  not 
Joined  in  by  all  the  parties  against  whom  judg- 


ment was  rendered,  without  a  proper  mmunoDS 
and  severance,  tbe  writ  will  be  dismissed  by  the 
ooort  of  its  own  motion. 
3.  Sija— Fabthssship— Nuns  or  FAxnnus— 

AXaHDMXST. 

A  writ  of  error  talcen  oat  In  the  name  of  a  firm 
will  not  he  dismissed,  where  the  record  discloses 
the  names  of  the  partners.  Under  Rev.  St.  TT. 
S.  1 1005,  a  writ  defective  in  statement  of  the  par- 
ties may  be  amended,  if  the  defect  can  be  rem- 
edied by  reference  to  the  aocompanvlng  record, 
without  prejudice  to  the  defendant  In  error. 

In  Error  to  the  District  Court  of  the  United 
States  for  the  Kortbem  District  of  Missis- 
sippi. 

Attachment  suit  by  Trabue,  Davis  &,  Co. 
against  B.  F.  McBae.  Estis,  Doan  &  Co.  in- 
terposed  as  claimants,  and  bring  error  from 
a  judgment  recovered  against  them. 

R.  O.  Reynolds,  for  plaintiff  in  error.  W. 
V.  StUUvan  and  John  Mason  Brown,  tor  de- 
fendants in  error. 

Blatchfokd,  J.  'This  is  a  writ  of  error? 
to  the  district  court  of  the  United  States  for 
the  Northern  district  of  Mississippi,  brought 
to  review  a  judgment  recovered  on  the  22d 
of  April,  1885,  in  the  name  of  Trabue,  Davis 
&  Co.,  as  plaintiffs,  against  Estis,  Doan  & 
Co.,  as  claimants.  The  citation  in  the  case 
is  addressed  to  Trabue,  Davis  &  Co.,  and 
states  that  Estis,  Doan  &  Co.  are  plaintiffs 
in  error,  and  Trabue,  Davis  &  Co.  are  de- 
fendants in  error,  and  refers  to  the  judgment 
as  one  rendered  against  Estis,  Doan  &  Co. 
The  supersedeas  bond  refers  to  the  judgment 
as  one  rendered  in  favor  of  Trabue,  Davis  & 
Co.,  plaintiffs,  against  Estis,  Doan  &  Co., 
claimants,  and  to  the  writ  of  error  as  one  ob- 
tained by  Estis,  Doan  &  Co.,  claimants;  and 
it  purports  to  be  executed  by  J.  K.  Estis  and 
J.  H.  Doan,  members  composing  the  firm  of 
Estis,  Doan  &  (3o.,  as  principals,  and  by  two 
sureties;  and  Trabue,  Davis  &  Co.  are  named 
as  the  obligees.  The  original  suit  was  an  at- 
tachment suit  brought  in  the  name  of  Tra- 
bue, Davis  &  Co.  against  one  B.  F.  McBae, 
in  the  circuit  court  of  Tishomingo  county. 
Miss.,  on  the  allegation  that  McRae  had  dis- 
posed of  his  property  with  intent  to  defraudi. 
bis  creditors.  An  attachment  was  issued,  |J 
•and  was  served  by  the  sheriff  upon,  among* 
other  things,  certain  personal  property  de- 
scril)ed  by  hira  in  his  return.  After  such  re- 
turn, a  claim,  by  affidavit,  was  made  to  the 
personal  property  so  attached,  as  the  property 
of  Estis,  Doan  &  Co.,  and  a  forthcoming 
bond  was  given,  executed  in  the  name  of  Es- 
tis, Doan  &  Co.,  as  principals,  and  C.  F. 
Robinson  and  John  W.  Dillard,  as  sureties, 
to  Trabue,  Davis  &  Co.,  as  obligees,  condi- 
tioned for  the  payment  by  Estis,  Doan  &  Co. 
to  Trabue,  Davis  &  Co.  of  all  such  damages 
as  might  be  awarded  against  Estis,  Doan  it 
Co.,  in  case  their  claim  should  not  be  sus- 
tained, and  for  the  delivery  of  the  property 
to  the  sheriff  it  their  claim  to  it  should  be  de- 
termined against  them.  On  the  back  of  the 
bond  was  indorsed  an  affidavit  made  by  J.  H. 
Doan,  setting  forth  that  he  and  J.  N.  Estis 
were  the  members  who  composed  the  firm  of 
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Sstis,  Doan  A  Co.  This  bond  was  approved 
by  the  sheriff,  and  the  property  was  returned 
to  Estis,  Doan  &  Co.  McBbe  filed  a  plea  in 
abatement,  denying  the  allegation  of  the 
fraudulent  assignment  of  his  property;  and 
then  the  members  of  the  firm  of  Trabue, 
Davis  &  Co.,  giving  their  names  as  James 
Trabue,  "William  A.  Davis,  and  Richard  Tra- 
bue, and  stating  themselves  to  be  citizens 
of  Kentucky,  and  to  have  been  such  at  the 
time  the  suit  was  brought,  and  Mcltae  to 
have  been  and  to  be  still  a  citizen  of  Missis- 
sippi, caused  the  suit  to  be  removed  into  the 
said  district  court  of  the  United  States.  In 
that  court  a  declaration  was  filed,  in  the  name 
of  the  said  three  members  of  the  firm  of  Tra- 
bue, Davis  &Co.,  against  McRae,  claiming  a 
recovery  on  sundry  promissory  notes  made 
by  McBae.  On  the  ISth  of  April,  1885,  upon 
a  trial  by  a  Jury,  a  judgment  was  entered  in 
favor  of  the  plaintiffs  against  McKae,  with 
interest  at  6  per  cent,  per  annum  from  that 
date,  and  costs.  On  the  22d  of  April,  1885, 
after  a  trial  before  a  jury  of  the  issue  between 
Trabue,  Davis  &  Co.,  as  plaintiffs  in  the  at- 
tachment, and  Estis,  Doan  &  Co.,  as  claim- 
ants of  the  attached  property,  a  judgment 
was  entered,  which  is  entitled  "Trabue,  Davis 
QC  &  Co.  V.  B.  F.  McBae,  deft,  Estis,  Doan  & 
|{  Co.,  cl'm'ts."  The  judgment  sets  forth  that 
•  the  jury  returned  as  their'verdict  that  they 
found  "for  the  plaintiffs, "  and  made  "the 
following  estimate  of  the  property, "  specify- 
ing it  by  items,  substantially  as  in  the  return 
of  the  sheriff  to  the  attachment  and  in  the 
affidavit  of  claim  made  on  behalf  of  the  claim- 
ants, but  with  different  estimates  of  valua- 
tion. The  judgment  then  proceeds:  "It  is 
therefore  considered  and  adjudged  by  the 
court  that  the  plaintiffs  recover  of  the  claim- 
ants and  C.  F.  Robinson  and  John  W  Dil- 
lard,  their  sureties  in  their  forthcoming 
bond,  the  sum  of  six  thousand  and  three  hun- 
dred dollars,  togetlier  with  the  costs,  both  in 
the  suit  of  the  plaintiffs  against  the  defend- 
ant B.  F.  McBae,  and  the  costs  incident  to 
the  trial  of  this  issue,  to  satisfy  the  judgment 
for  said  sum  of  six  thousand  and  three  hun- 
dred dollars  rendered  in  favor  of  the  plaintiffs 
against  the  defendant  B.  F.  MoRae,  in  this 
court,  on  the  13th  day  of  April,  1885;  but 
this  judgment  to  be  satisfied  upon  the  de- 
livery to  the  marshal  of  the  property  de- 
scribed in  the  claimants'  affidavit,  or  as  much 
thereof  as  may  be  necessary  to  satisfy  said 
Judgment  and  the  costs  aforesaid,  and  for 
which  let  execution  issue  against  tlie  said 

,  and  the  sureties  aforesaid,  unless  the 

said  property  is  delivered  to  the  marshal  for 
the  Side  thereof  by  him  for  the  satisfaction  of 
the  Judgment  and  costs  aforesaid,  which 
property  is  hereby  condemned  for  the  pay- 
ment of  said  judgment  and  costs,  to  be  sold 
under  writ  of  venditicmt  exponas  aforesaid." 
A  bill  of  exceptions  is  found  in  the  record, 
raising  certain  questions  as  to  the  admission 
of  evidence,  and  as  to  the  charge  of  the  court 
to  the  jury;  but,  in  tlie  view  we  take  of  the 
care,  tliese  cannot  be  considered.    Since  the 


filing  of  the  transcript  of  the  record  In  thia 
court  the  death  of  J.  H.  Doan  has  been  Bvg- 
gested,  and  an  order  of  this  court  made  that 
the  case  proceed  in  the  name  of  J.  N.  Estis. 
as  surviving  partner  of  the  firm  of  Estis, 
Doan  &  Co.  As  before  slated,  the  writ  of 
error  is  taken  out  in  the  name  of  Estis,  Doan 
&  Co.,  as  plaintiffs  in  error,  against  Trabue, 
Davis  &  Co.,  as  defendants  in  error,  without 
naming  In  the  writ  of  error  the  individuals 
who  compose  either  of  the  firms.  It  is  well 
settled  that  this  court  cannot  take  jurisdic-a 
tion  of  a  writ  of  error  which  describes  the^ 
parties  by  the  name'of  a  firm,  or  which  des-* 
ignates  some  of  the  parties  by  the  expression 
"&  Co.,"  or  the  expression  "and  others,"  or 
in  any  other  way  than  by  their  individual 
names.  Deneale  v.  Archer,  8  Pet.  526 ;  Heirs 
of  Wilson  V.  Insurance  Co.,  12  Pet.  140; 
Davenport  v.  Fletcher,  16  How.  142;  Mus- 
sina V.  Cavazos,  6  Wall.  855,  861,  362;  Mil- 
ler v.  McKenzie,  10  Wall.  582;  The  Pro- 
tector, 11  Wall.  82.  As,  however,  the  rec- 
ord discloses  the  names  of  the  individuals 
who  compose  both  of  the  firms,  the  writ  of 
error  could  be  amended  in  this  court,  under 
section  1005  of  the  Revised  Statutes,  being 
section  3  of  the  act  of  June  1,  1872,  (chapter 
255,  17  St.  196,)  which  provides  that  this 
court  may,  at  any  time,  in  its  discretion  and 
upon  such  terms  as  it  may  deem  just,  allow 
an  amendment  of  a  writ  of  error  "  when  the 
statement  of  the  title  of  the  action  or  parties 
thereto  in  the  writ  is  defective,  if  the  defect 
can  be  remedied  by  reference  to  the  accom- 
panying record,"  "provided  the  defect  has 
not  prejudiced,  and  the  amendment  will  not 
injure,  the  defendant  in  error."  In  Moore 
v.  Simunds,  100  U.  S.  145,  an  appeal  was 
taken  in  the  name  of  a  firm;  but  it  was  taken 
when  section  1005  was  in  force,  and  the 
bond  showed  the  names  of  the  individual 
members  who  composed  the  firm.  This  court 
said :  "  We  are  clear,  therefore,  that  the  d©. 
feet  Is  one  that  may  be  amended  under  the 
law  as  it  now  stands,  und  for  that  reason  we 
will  not  dismiss  the  appeal." 

But  there  is  another  difficulty  in  the  pres« 
ent  case,  which  cannot  be  reached  by  an 
amendment  in  or  by  this  court  under  section 
1005.  The  judgment  is  distinctly  one  against 
"the  claimants,  and  C.  F.  Robinson  and  John 
W.  Dillard,  theirsureties  in  their  forthcoming 
bond,"  jointly,  for  a  definite  sum  of  money. 
There  is  nothing  distributive  in  the  Judg- 
ment, so  that  it  can  be  regarded  as  con- 
taining a  separate  judgment  against  the 
claimants  and  another  separate  judgment 
against  the  sureties,  or  as  containing  a  judg- 
ment against  the  sureties  payable  and  en- 
foi-ceable  only  on  a  failure  to  recover  the 
amount  from  the  claimants;  and  execution 
is  awarded  against  all  of  the  parties  jointly. 
In  such  a  Ciise  the  sureties  have  the  right  to 
a  writ  of  error.  Ex  parte  Sawyer,  21  Wall.M 
235,  240.  *  It  is  well  settled  that  all  the  par-S" 
ties  against  whom  a  Judgment  of  this  kind 
is  entered  must  join  in  a  writ  of  error,  if  any 
one  of  them  takes  out  such  irrit;  or  else 
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then  must  be  a  proper  sammona  and  sevei^ 
anoe,  in  order  to  allow  of  the  prosecution  of 
the  writ  by  any  less  tlian  the  whole  number 
of  the  defendants  against  whom  the  judg- 
ment is  entered.  Williams  v.  Bank,  11 
Wheat.  414;  Owings  v.  Kincannon,  7  Pet. 
899;  Heirs  of  Wilson  v.  Insurance  Co.,  12 
Pet.  140;  Todd  v.  Daniel,  16  Pet.  521;  Smyth 
T.  Strader,  12  How.  327;  Davenport  v. 
Fletcher,  16  How.  142;  Mussina  v.  Cavazos. 
20  How.  280,  289;  Clifton  t.  Sheldon,  23 
How.  481,  484;  Masterson  t.  Hemdon,  10 
Wall.  416;  Hampton  v.  Eoufle,lS  Wall.  187; 
Bimpson  t  Greeley,  20  Wall.  152;  Feibel- 
man  y.  Packard,  108  IT.  S.  14.  1  Sup.  Ct. 
Bep.  138.  Where  there  is  a  substantial  de- 
fect in  a  writ  of  error,  which  this  court  can- 
not amend,  it  has  no  jurisdiction  to  try  the 
case.  Heirs  of  Wilson  v.  Insurance  Co.,  12 
Pet.  140.  It  will  then,  of  its  own  motion, 
dismiss  the  case,  without  awaiting  the  action 
of  a  party.  Hilton  t.  Dickinson,  108  U.  S. 
165, 168, 2  Sup.  Ct.  Bep.  424.  For  these  rea- 
80U8  the  writ  of  error  is  dismissed. 


(US  V.  a.  182) 

LlOOETT  So  MTEBS  TOBACXX)  Co.  V.  FlNZEB.1 

(November  6, 1888.) 

TBADB-IfAItK  —  iMraiNOSMENT  —  Wblit     CSonsti- 

TDTES. 

Complainant  marks  Ito  ping  tobaooo  with  a  star 
of  tin,  a  haU  inch  in  diameter,  having  a  hole  in 
the  center.  Defendant  affixes  to  its  plug  tobacco, 
which  differs  in  size  and  weight  from  that  of  com- 
plainant, a  round  piece  of  glided  paper,  three- 
lourths  of  an  inch  in  diameter,  having  on  it  a 
red  star,  under  which  is  the  word  "  Light, "  repre- 
senting the  word  "Starlight,"  which  distin- 
guishes it  from  defendant's  "Moonlight"  and 
"Sunlight"  tobacco;  and  on  one  side,  aSso,  is  the 
word  "Trade,"  and  on  the  other,  the  word 
"Mark."  There  is  no  evidence  of  actual  decep- 
tion. Held,  that  defendant's  mark  is  not  calcu- 
lated to  mislead. 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Kentucky. 

Bill  by  the  Liggett  &  Myers  Tobacco  Com- 
pany against  Budolph  Finzer  to  restrain  the 
use  of  a  star  on  plug  tobacco  manufactured  by 
defendant.  Decree  for  defendant,  and  com- 
plainant appeals. 

Paul  Bakewdl,  for  appellant. 

•"  'Field,  J.  The  Liggett  &  Myers  Tobacco 
Company,  a  corporation  created  under  the 
laws  of  Missouri,  manufactures  plug  tobacco 
at  St.  Louis,  in  that  state.  This  tobacco  is 
put  up  for  sale  marked  with  a  star  made  of 
tin,  having  S  ve  points  and  a  round  hole  in  the 
center,  and  attached  to  the  plug  by  prongs  at 
its  back.  The  bill  alleges  that  the  complain- 
ant has  for  many  years  been  extensively  en- 
gaged in  manufacturing  this  plug  tobacco, 
and  in  selling  the  same  iu  large  quantities  in 
St.  Louis,  Louisville,  and  throughout  the 
United  States,  and  that  every  plug  has  been 
marked  with  such  a  star;  that  from  the  care 
taken  in  its  manufacture  the  tobacco  has  ac- 
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>  For  a  trade-mark  held  to  infringe  that  of  com- 
pUinant,  see  Tobacco  Co.  v.  Hynes,  20  Fed.  Bep. 


qolred  a  great  reputation,  sad  large  quantities 
are  constantly  required  to  supply  the  regular 
demand;  that,  by  reason  of  the  distinguish- 
ing mark  of  the  star  upon  tbe  plugs,  it  ha» 
become  known  to  the  trade  and  the  public  as- 
"Star  Plug  Tobacco;"  that  the  complainant 
was  the  original  manufacturer  of  this  tobacco 
with  the  design  of  a  star  affixed  to  the  plugs; 
and  that  the  defendant,  knowing  all  this,  is 
manufacturing  and  selling  at  Louisville,  Ky., 
plug  tobacco  to  which  is  affixed  a  round  piece 
of  gilded  paper  having  on  it  a  red  star,  under 
which  the  word  "Light"  is  printed;  and  that 
this  mark  is  calculated  to  mislead  the  trade- 
and  public,  and  induce  tliem  to  purchase  to- 
bacco from  the  defendant  as  the  star  tobaccO' 
of  the  complainant,  to  his  manifest  injury, — 
all  of  which  is  contrary  to  equity  and  good 
conscience.  He  therefore  prays  that  the  de- 
fendant may  be  enjoined  from  using  that  star 
on  any  plug  tobacco  manufactured  by  him. 
The  defendant  admits  these  several  allega- 
tions, except  the  one  asserting  that  the  com- 
plainant was  the  original  manufacturer  of 
plug  tobacco  with  a  star  attached  to  the  plug; 
and  the  one  asserting  that  the  star  used  by 
him  is  calculated  to  mislead  the  trade  and 
public  to  purchase  the  tobacco  manufactured 
by  him  for  the  tobacco  manufactured  by  the 
complainant.  ^ 

Upon  the  first  of  these  two  points  the  (es-JJ 
timony  establishes'the  fact  that  the  complain-* 
ant  was  the  first  person  to  use  a  star  made 
of  tin,  and  fastened  upon  plug  tobacco  as  de- 
scribed above,  but  that  it  was  not  tlie  first 
person  to  use  the  design  of  a  star  upon  plug 
tobacco.  Tlie  priority  of  use,  therefore,  by 
the  complainant,  extended  only  to  the  tin  star, 
and  not  to  the  design  of  a  star  generally. 

Upon  the  second  of  tbe  two  points  there  is 
even  less  ground  to  sustain  the  position  of 
the  complainant.  The  two  stars — the  one 
used  by  the  complainant,  and  the  one  nsed 
by  the  defendant — iire  so  different  in  form 
and  surroundings  that  it  would  not  be  possi- 
ble for  any  person,  not  afflicted  with  color- 
blindness, to  mistake  the  one  for  the  other. 
They  differ  in  size  and  color.  The  star  used 
by  tbe  complainant  on  its  manufactured 
goods  is  only  a  little  over  half  an  inch  in  di- 
ameter, witli  a  hole  in  the  centre.  The  mark 
used  by  the  defendant  consists  of  a  round 
paper  label  over  three-fourths  of  an  inch  in 
diameter,  with  a  red  star,  and  the  word 
"Trade"  on  one  side  and  the  work  "Mark" 
on  the  other  in  gilded  letters  on  a  red  back- 
ground, and  having  beneath  the  star  the 
word  "Light,"  thus  forming  by  the  figure 
and  the  letters  the  word  "Starlight."  Onfr 
star  has  tlie  silvery  appearance  of  tin-foil; 
the  other  has  the  glare  of  a  red  and  yellow 
gilded  background.  The  judgment  of  tbe- 
eye  upon  the  two  is  more  satisfactory  than 
evidence  from  any  other  source  as  to  the  pos- 
sibility of  parties  being  mislead  so  as  to  take- 
one  tobacco  for  the  other;  and  this  judgment 
is  against  any  such  possibility.  Seeing  in 
such  case  is  believing;  existing  differences- 
being  at  once  perceiver  and  remaining  on  tlie- 
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mind  of  the  observer.  Thvre  !b  do  evidence 
tbat  anyone  was  ever  mislead  by  the  alleged 
resemblance  between  the  two  designs.  But 
In  addition  to  the  want  of  resemblance  In  the 
stars,  the  plugs  to  which  they  are  respectively 
attached  are  of  different  size  and  weight. 
And  it  appears  also  that  the  name  which  the 
defendant  has  given  to  bis  plug  tobacco  is 
"Starlight"  instead  of  "Star"  tobacco;  and 
to  thus  distinguished  in  name,  not  only  from 
other  tobacco  manufactured  by  him  which  he 
calls  "Sunlight"  and  "Moonlight"  tobacco, 
bat  also  from  all  plug  tobacco  manufactured 
by  the  complainant.    Decree  afQrmed. 


cm  TT.  8.  236) 

Bbodnaz  et  al.  v.  Mijua.  Ins.  Co. 

(November  19, 1888.) 

HnsBiAirD  Aim  Wm— Witb'b  Eqihublb  Sxfa- 
JU.TS  Estate — Mobtoaobs. 

Code  Ga.  1888,  {  1788,  forbidding:  a  wife  to 
bind  her  separate  estate  by  any  assnmption  of 
her  husband's  debts,  and  declaring  void  any  sale 
of  her  separate  estate  made  to  a  creditor  of  her 
husband  in  extinguishment  of  his  debts,  does  not 
prevent  a  wife  from  joining  with  her  husband  in 
morl^^ng,  for  the  husband's  debts,  property 
conveyed  by  tJie  husband  to  a  tmstee  for  the 
wife's  sole  benefit;  the  trostee  being  authorised 
in  the  deed  to  mortgage  the  property  on  request 
of  the  husband  and  wife. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Georgia. 
This  is  an  appeal  from  a  decree  for  the 
foreclosure  of  two  mortgages.  The  facts  are 
briefly  these:  June  11,  1866.  Benjamin  H. 
Brodnax,  being  the  owner  of  certain  real 
ostate.  situated  in  Bichmond  county,  Ga.,  ex- 
ecuted and  delivered  to  his  father,  William 
£.  Brodnax,  a  deed  thereof  in  due  form,  in 
consideration  of  his  affection  for  his  wife, 
Martha  Bi-odnax,  and  his  duty  to  suitably 
provide  "further  sustenance  and  support." 
in  trust  to  hold  the  same  for  the  use  and 
benefit  of  said  Martha  during  her  life,  "free 
from  the  debts,  contracts,  and  liabilities  of 
her  present  or  any  future  husband,  (except 
Buch  incumbrances  or  liens  as  by  the  written 
directions  of  myself  [himself]  and  the  said 
Martha  may  be  made  thereon;)"  upon  her 
death  to  be  recon  veyed  to  said  Benjamin,  if  he 
survived  her,  but  if  not,  then  to  such  person 
as  she  might  appoint,  and,  in  case  of  her  fail- 
ure to  appoint,  to  his  heirs.  Upon  the  written 
i.request  of  said  Martha  and  Benjamin  the 
fitrustee  might  sell  and  convey,  the  proceeds 
"to  be  reinvested  in  property  to*be  held  upon 
the  same  trusts,  the  purchaser  not  to  be  held 
responsible  for  the  application  of  the  pur- 
chase money.  The  trustee  was  also  author- 
ized, whenever  Brodnax  and  his  wife  should 
by  written  request  so  direct,  to  execute  mort- 
gages, liens,  or  othe'/  incumbrances  upon  the 
property  for  such  sum  or  sums  as  they  should 
in  writing  express,  the  mortgagees  not  to  be 
responsible  for  the  proper  application  of  the 
mortgage  money,  or  "  hindered  in  any  manner 
from  enforcing  the  lien  or  liens  of  said  mort- 
gages. "  In  case  of  the  death  of  William  E. 
Brodnax,  the  trustee,  or  of  his  disability  or 
onwMngness  to  execute  the  powers  and 


duties  of  the  trust,  the  grantor  and  bis  wifo 
were  given  power  to  appoint  a  successor. 
On  June  14,  1866,  three  days  after  the  datfr 
of  the  deed,  the  trustee,  in  pursuance  of  thfr 
written  request  of  the  grantor  and  wife,  exe- 
cuted a  mortgage  of  the  premises  to  the  treas- 
urer of  the  Soldiers'  Loan  &  Building  As» 
sociation,  to  secure  a  loan  of  $2,000.  This 
mortgage  was  accompanied  by  a  release 
signed  by  Mrs.  Brodnax,  acknowledging  the 
receipt  of  $5,  and  the  advance  of  $2,000  to 
her  husband  and  herself,  and  in  consideration 
thereof  releasing  all  right  "to  dower  and 
twelve  months'  support  in,  to,  and  from  the- 
above  mortgaged  premises;  the  above  deed  of 
mortgage  having  first  been  read  over  and  ex- 
plained to  me."  May  11,  1867,  the  trustee, 
in  pursuance  of  the  written  direction  of  Mr. 
and  Mrs.  Brodnax,  provided  for  in  the  deed, 
executed  another  mortgage  to  the  Mtna  In- 
surance  Company  for  $8,193.20,  evidenced 
by  a  note  for  that  sum  to  said  company,  signed 
by  the  trustee.  W.  A.  Brodnax,  the  trus- 
tee, resigned  the  trust,  January  2, 1868,  and 
said  Benjamin  H.  and  his  wife  appointed,  in 
writing,  Ephraim  Tweedy  as  successor  in 
trust,  who  accepted  tbeappointment  and  trust 
January  3d.  The  first  mortgage  to  the  Sol- 
diers' Loan  Association  was  assigned  to  the 
^tna Insurance  Company,  Decern ber4, 1868. 
February  14,  1869,  Mrs.  Brodnax  obtained  a 
decree  of  divorce  a  vinauio  from  said  Ben-,^ 
jamin  H.,  and  as  alimony  all  his  right,  title,  c» 
and  interest  in  said  mortgaged  property.  'The* 
2E%na  Insurance  Company  filed  its  bill  to  fore- 
close, November  18,  1878,  against  Martha 
Bi'Odnax,  to  which  Tweedy,  the  trustee,  was 
subsequently  made  a  party,  and  which  alleged 
that  Brodnax  left  the  jurisdiction  in  1869, 
and  complainant  did  not  know  where  he  was. 
In  her  answer,  Mrs.  Brodnax  denied  that  she 
received  any  of  the  money  the  mortgages 
were  given  to  secure;  denied  that  Brodnax 
received  the  $3, 193. 20,  and  said  that  tbat  was 
a  sum  alleged  to  be  due  the  company  for 
money  collected  by  Brodnax,  as  its  agent,  and 
converted  to  his  own  use;  and  averred  that, 
when  she  gave  the  written  direction  to  the 
trustee  to  execute  the  second  mortgHge,  it 
was  under  the  pressure  of  threats  by  the  com- 
pany to  prosecute  her  then  husband  crim- 
inally, and  that  the  consideration  of  said  mort- 
gage was  forbearance  to  prosecute;  and  that 
on  those  grounds  the  instrument  was  void. 
And  she  further  insisted  that  both  of  said 
mortgages  were  attempts  to  bind  her  sepa- 
rate estate  for  her  husband's  debts,  and  there- 
fore illegal.  The  evidence  tended  to  show 
that  Mrs.  Brodnax  did  not  receive  the  money 
secured  by  either  of  the  mortgages;  that  the- 
note  held  by  the  ^tna  was  given  for  a  balance- 
due  from  Brodnax  for  premiums  collected  by 
him  as  agent,  and  not  paid  over;  that  Mrs. 
Brodnax's  brother,  and  perhaps  her  mother, 
told  her  tbat  threats  of  criminni  prosecution 
had  been  made,  but  that  the  iBtna  not  only^ 
did  not  know  of  such  statements,  but  had. 
never  made  threats  of  the  kind  to  Brodnax 
or  any  one  else,  nor  meditated,  so  far  as  of^ 
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pean.  such  prosecntlon ;  tbat  Mrs.  Brodnaz 
was  advised,  as  to  the  mortgage  to  the  ^tna, 
that  her  direction  to  the  trustee  to  execute  it 
mQBt  be  YOlantary ;  that  she  took  time  to  con- 
sider, and  was  then  perfectly  willing  to  sign 
such  direction;  that  stie  made  no  complaint 
of  this  character  until  by  her  answer  filed  in 
May,  1879;  and  that  she  paid  several  hundred 
dollars  to  the  ^tna  on  account  from  1874  to 
1877,  inclusive.  It  also  appeared  that  the 
^Ina  purchased  and  paid  for  the  first  mort- 
gage, to  protect  its  own,  in  December,  1868. 
W.  W.' Montgomery,  for  appellants.  /.  S. 
«  Qaruihl,  for  appellee. 

*  *Mr.  Chief  Justice  Fuller,  after  stating 
the  facts  as  above,  delivered  the  opinion  of 
the  court. 

If  Mrs.  Brodnax  had  the  power  nnder  the 
-deed  of  June  11, 1866,  to  direct  tlie  execu- 
tion of  the  mortgages  to  secure  her  husband's 
debts,  then  the  decree  must  be  affirmed.  The 
objections  of  counsel  to  the  maintenance  of 
the  decree,  other  than  upon  the  question  of 
power,  do  not  appear  to  us  to  require  serious 
consideration.  As  the  evidence  stands,  no 
case  of  duress  which  conld  be  availed  of  was 
made  out  in  respect  to  the  mortgage  to  the 
insurance  company,  nor  is  there  any  ground 
for  the  contention  that  the  company  took  the 
note  in  compounding  a  felony.  There  was 
no  issue  in  the  case  as  to  whether  Brodnax 
was  living  or  not,  and  questions  as  to  dower 
and  the  statutory  support  for  a  decedent's 
widow  did  not  arise.  No  evidence  was  ad- 
duced to  establish  the  death  of  Brodnax,  and 
the  averment  of  the  bill  in  reference  to  his 
absence  was  made  diverso  intuitu,  and  not 
with  tlie  view  of  setting  up  his  death  by  way 
of  presumption,  and  seeking  relief  predicated 
thereon.  Nor  could  the  decree  awarding  ali- 
mony in  1869  operate  to  defeat  a  decree  of 
foreclosure  upon  valid  mortgages  competent- 
ly executed,  or  directed  to  be  executed,  by 
her  in  1866  and  1867.  The  real  inquiry  is, 
whether,  under  the  laws  of  Georgia,  Mrs. 
Brodnax  could  pledge  the  estate  granted  for 
her  husband's  debts.  The  rule  in  Georgia 
prior  to  the  adoption  of  the  Code,  as  to  the 
power  of  a  married  woman  to  dispose  of  her 
separate  estate,  is  thus  stated  in  Dallas  v. 
Heard,  82  Ga.  604:  "  Whenever  property  is 
secured  to  a  feme  covert  to  her  sole  and  sepa- 
rate use,  without  qualification,  limitatiuns, 
or  restrictions  as  to  its  use  and  enjoyment, 
she  is  to  be  regarded  in  respect  to  such  es- 
tate in  all  respects  as  a  feme  sole,  and  it  is 
^  chargeable  and  bound  for  the  payment  of  all 
^  debts  contracted  by  her  that  may  be  secured 

•  by  promissory  note,  or  other* undertaking  in 
writing,  to  psiy  the  same,  whether  said  note 
is  given  by  her  iilnne,  or  jointly  with  others. 
She  being  tlie  sole  and  exclusive  owner  of  the 
property,  she  holds  it  with  alt  the  incidents 
o^  property, — the  right  of  selling,  giving,  or 
charging  it  with  the  payment  of  debts."  In 
Clark  V.  Valentino,  41  Ga.  147,  the  court,  ap- 
proving of  tlie  language  just  quoted,  says,  by 
Brown,  C.  J.:  "But  it  is  insisted  that  this 


eonrt  hu  laid  down  a  different  nile  as  to  tbe 

ability  of  the  wife  to  bind  her  separate  estate 
for  the  payment  of  the  debts  of  her  hustend, 
in  Kempton  t.  Hallowell,  24  Ga.  52 ;  Hicks  t. 
Johnston,  Id.  194;  and  in  Keaton  v.  Scott,  25 
Ga.  652.  I  think  not.  In  all  these  cases 
the  property  was  given  and  secured  to  the 
wife  by  deed  or  will;  and  It  was  expressly 
provided  in  the  instrument  that  it  should  in 
no  case  be  subject  to  the  debts  of  the  hus- 
band; and  the  court  held  that  her  power  of 
alienation  was  restricted  by  the  donor  in  the 
instrument  by  which  she  acquired  it;  and 
that  she  could  not  on  tbat  account  bind  it 
for  the  payment  of  her  husband's  debt,  that 
being  the  very  thing  to  which  the  restriction 
related.  This  amounts,  however,  only  to  an 
exception  to  the  general  rule,  and  is  not  the 
rule  itself.  The  rule  is  that  the  feme  covert 
is  a  feme  sole  as  to  her  separate  estate,  with 
full  power  of  alienation  or  disposition  at  her 
pleasure.  The  exception  is  that,  if  the  donor 
has  restricted  the  power  of  alienation  or  dis- 
position,  she  is  l)ound  by  such  restriction, 
and  cannot,  directly  or  indirectly,  alienate  or 
bind  it,  in  violation  of  the  restriction  placed 
upon  it  by  the  donor."  The  designation  of 
a  particular  mode  in  the  gift  or  settlement 
might  preclude  the  adoption  of  any  other, 
(Wylly  V.  Collins,  9  Ga.  223;  Weeks  v.  Sego, 
Id.  201;)  but,  unless  restrained  or  fettered 
by  the  instrument  in  which  her  estate  orig* 
inated,  she  had  the  absolute  power  of  dis* 
position.  Fears  v.  Brooks,  12  Ga.  195.  Of 
course,  she  could  make  such  disposition  for 
such  object  and  in  such  way  as  was  express- 
ly authorized.  The  Code  was  adopted  in 
1868;  and  section  1773  of  the  edition  of  1867, 
section  1783  of  the  edition  of  1882,  proTldesJ 
as  follows:  "The'wife  is  &feme  sole  ta  to? 
her  separate  estate,  unless  controlled  by  ths 
settlement.  Every  restriction  upon  her  pow- 
er in  it  must  be  complied  with;  but,  while 
the  wife  may  contract,  she  cannot  bind  her 
separate  estate  by  any  contract  of  suretyship, 
nor  by  any  assumption  of  the  debts  of  her 
husband ;  and  any  sale  of  her  separate  estate, 
made  to  a  creditor  of  her  husband  in  extin- 
guishment of  his  debts,  shall  be  absolutely 
void."  While  before  this  enactment  a  mar- 
ried woman  could  bind  her  separate  estate 
for  her  husband's  debts  if  she  held  the  same 
free  from  restriction,  the  statute  rendered 
that  no  longer  possible,  by  imposing  a  re- 
striction where  none  existed.  But  if  an  in- 
strument settling  property  upon  a  married 
woman  provides  that  she  may  pledge  it  for 
her  husband's  debts,  there  is  nothing  in  the 
statute  to  prevent  her  from  so  doing. 

It  is  not  wrong  in  itself  for  a  wife,  of  her 
own  free  will,  to  devote  her  separate  prop- 
erty to  the  relief  of  her  husband.  Obedience 
to  the  dictates  of  duty,  or  even  yielding  to 
the  impulses  of  aSection,  has  in  itself  no  ten- 
dency to  impair  the  happiness  of  the  family, 
but  the  contrary.  As  remarked  in  Sutton 
Y.  Aiken,  62  Ga.  741:  "It  is  evident  tliat  it 
is  not  wicked  or  immoral  for  a  wife  to  pay 
her  husband's  debts,  nor  has  the  general  pul>. 
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ne  m  Interest  lo  her  abstaining  from  so  do- 
ing. The  restraint  imposed  upon  her  by  the 
law  is  solely  for  her  benefit  and  well-being. 
The  role  is  economical,  not  moral;  and  Its 
policy  is  in  favor  of  a  class,  and  not  of  the 
poUio  at  large.  True,  the  class  is  a  numer- 
ous and  important  one,  but  married  women 
cannot  be  said  to  constitute  the  public.  The 
public  justice,  police,  order,  safety,  revenue, 
health,  religion,  or  morality  is  not  involved 
in  preventing  wives  from  devoting  their  prop- 
er^ to  the  payment  of  their  husbands'  debts. " 
Hence,  while  the  state  has  seen  fit  to  im> 
poee  a  restriction  where  the  instrument  of 
gift  is  silent,  or  the  wife  otherwise  holds  by 
an  unqualified  ownership,  it  does  not  follow 
that  the  statute  can  be  extended,  upon 
grounds  of  general  public  policy,  to  destroy 
a  power  expressly  bestowed,  and  render  prop- 
-«1iy  inalienable  which  the  donor  granted  up- 
Jm  condition  that  it  might  be  conveyed  as 
•  specified.  It  is  not  to  Ira  assumed  that*the 
state  intended  to  discourage  gifts  to  or  settle- 
ments upon  married  women  by  making  it  im- 
possible for  those  who  wish  to  give,  to  effect- 
uate their  intentions  in  respect  to  the  terms 
on  which  the  property  should  be  held  and 
disposed  of.  The  wife  is  "controlled  by  the 
settlement,"  not  only  as  to  compliance  with 
"every  restriction  upon  her  power, "  but  also 
■s  to  every  provision  therein  which  enables 
her  to  act  as  prescribed,  notwithstanding,  ex- 
cept for  such  provision,  she  could  not,  under 
the  statute,  do  that  which  as  a/eme  sole  she 
might  do.  The  wife  cannot  bind  her  separ 
rate  estate  "by  any  assumption  of  the  debts 
of  her  husband,"  but  the  separate  estate 
which  she  cannot  thus  bind  is  estate  so  set* 
tied  to  her  sole  and  separate  use  as  to  be  con- 
bulled  without  the  concurrence  of  her  hus- 
band; and  where,  by  the  terms  of  the  instru- 
ment, his  concurrence  is  essential  to  what- 
ever is  done,  it  is  not  so  situated  as  to  come 
within  the  intent  and  meaning  of  the  statute. 
The  property  in  questiou  belonged  to  Brod- 
nax.  He  conveyed  it  to  a  trustee  by  an  In- 
strument which  required  his  assent  to  any 
sale  or  mortgage,  and  provided  that  the  prop- 
erty should  be  held  free  &om  his  debts,  con- 
tracts, and  liabilities,  except  such  incum- 
brances or  liens  as  might  be  made  thereon  at 
the  written  direction  of  himself  and  his  wife. 
Under  such  circumstances  the  statute  cannot 
be  availed  of  to  invalidate  these  mortgages; 
and  this  disposes  of  the  case,  for  the  mort- 
gages were,  in  our  judgment,  such  incum- 
brances as  Mrs.  Brodnax  had  the  power  to 
direct  jointly  with  her  husband  to  be  created. 
The  meaning  of  the  clause  of  the  deed  bear- 
ing on  this  subject  is,  that  while  the  property 
was  to  be  free  from  the  contracts,  debts,  and 
liabilities  of  the  husband,  it  might  be  spe- 
cially subjected  to  incumbrance  to  secure 
Bomeof  his  debts,  npon  the  written  agreement 
of  botti  husband  and  wife  to  that  effect.  This 
exception  cannot  be  rejected  as  inconsistent 
with  the  previous  provision,  for  it  does  not 
go  to  destroy  it.  In  the  particular  instances 
in  which  she  might  choose  to  join  with  Brod- 


nax in  doing  what  he  had  not  reserved  the 
legal  right  to  demand,  debts  might  be  made 
a  cliarge  upon  the  propertywhich  was  other- 
wise to  be  held  free  from  all  his  debts.  And 
in  this  view  it  does  not  matter  whether  the 
debt  secured  was  past  due  or  not. 

The  decree  of  the  circuit  court  will  there- 
fore be  afiQrmed. 


(US  u,  s.  tn> 
United  States  v.  Enoz. 
(November  19, 1888.) 

1.  VmrsD  States  CoumssioiTEB — Vava—Cormt 
or  C1.AIKB — Jurisdiction. 

Under  act  Cone.  Feb.  22, 1875,  provicUng  that 
aooounts  of  a  United  States  oommtssioner  shall 
be  forwarded  to  the  dlstriot  attorney,  who  shall 
present  them  to  s  drcalt  or  dlstriot  court  for  ap- 
proval, where,  if  properly  verified,  the  oourtshall 
enter  an  order  of  approval  or  disapproval,  before 
the  same  shall  be  allowed  by  th^  treasury  depart, 
ment,  and  that  snch  elalms  may  be  revised  on 
their  merits  by  the  treasury  officers  as  provided 
by  existing  laws ;  and  under  Rev.  St.  U.  S.  i  646, 
enacting  that  such  claims  shall  be  examined  and 
certified  by  the  district  judge  before  being  pre- 
sented at  the  treasury,— a  commissioner  having 
complied  with  the  law  so  far  as  is  in  his  power 
by  transmitting  his  aooount  to  the  district  at- 
torney, who  presents  it  to  the  const,  and  is  re- 
fused a  hearing  thereon,  and  no  order  Is  entered 
either  of  approval  or  disapproval,  may  maintain 
an  action  for  the  services  in  the  court  of  claims. 

2.  SAMa  —  PBisainncBNT  to  TaKisuBT  Dzfasv- 

KBNT. 

In  such  case  it  is  unnecessary  that  the  claim 
be  presented  to  the  treasury  department  before 
bringing  suit  thereon,  as  the  statute  provides 
for  action  by  the  indge  before  the  treasury  oiB- 
oers  may  pay  such  a  claim,  which  was  not  and 
could  not  be  had,  and  such  a  step  would  there- 
fore t>e  useless. 

Appeal  from  the  Court  of  Claims. 

Action  by  John  F.  Enox  against  the  United 
States  for  fees  as  United  States  commissioner 
of  the  circuit  court  of  the  Northern  district 
of  Texas.  Judgment  for  plaintiff,  and  d^ 
fendant  appeals. 

Asst.  Atty.  Gen.  Hotoard  and  F.  P.  Lew- 
ees,  for  the  United  States.  Geo.  A.  King,  for 
appellee.  ^ 

Miller,  J.  *Th!s  is  an  appeal  from  the* 
court  of  claims  brought  by  the  United  States 
to  reverse  a  judgment  obtained  by  John  F. 
Enox,  the  appellee,  for  the  sum  of  $196  for 
services  as  a  commissioner  of  the  circuit  court 
of  the  United  States  for  the  Northern  district 
of  Texas.  These  services  were  the  Iceeping 
of  a  docket,  <ind  making  entries  therein,  in 
regard  to  parties  brought  before  him  charged 
with  violations  of  the  laws  of  the  United 
States.  Two  objections  were  made  in  the 
court  below,  and  are  reproduced  here,  to  the 
claimant's  right  to  recover  in  tlie  court  of 
claims.  The  first  of  these  is  that  no  approv- 
al or  disapproval  of  the  claim  was  made  by 
the  circuit  or  district  court.  This  proposi- 
tion is  founded  on  the  first  section  of  the  act 
of  February  22,  1875,  (1«  U.  S.  St.  at  Large, 
333,)  which  reads  as  follows:  "That  before 
any  bill  of  costs  shall  be  taxed  by  any  judge 
or  other  oflHcer,  or  any  account  payable  out 
of  the  money  of  the  United  States  shall  be  al- 
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lowed  by  any  officer  of  the  treasury,  in  favor 
of  clerks,  marshals,  or  district  attorneys,  the 
party  claiming  such  account  shall  render  the 
same,  with  the  vouchers  and  items  thereof, 
to  a  United  States  circuit  or  district  court, 
and,  in  presence  of  the  district  attorney  or 
his  sworn  assistant,  whose  presence  shall 
be  noted  on  the  record,  prove  in  open  court, 
to  the  satisfaction  of  the  court,  by  his  own 
oath  or  that  of  other  persons  having  knowl- 
edge of  the  facts,  to  be  attached  to  such  ac- 
count, tliat  tbe  services  therein  charged  have 
been  actually  and  necessarily  performed  as 
therein  stated;  and  that  tbe  disbursements 
charged  have  lieen  fully  paid  in  lawful  mon- 
ey; and  the  court  shall  thereupon  cause  to 
ff  be  entered  of  record  an  order  approving  or 
{J  disapproving  the  account,  as  may  be  accord- 
*  ing  to  law  and  just.  'United  States  commis- 
sioners shall  forward,  their  accounts,  duly 
Teiified  by  oath,  to  the  district  attorneys  of 
their  respective  districts,  by  whom  they  shall 
be  submitted  for  approval  in  open  court,  and 
the  court  shall  pass  upon  tbe  same  in  the  man- 
ner aforesaid.  Accounts  and  vouchers  of 
clerks,  marshals,  and  district  attorneys  shall 
be  made  in  duplicate,  to  be  marked,  respect- 
ively, 'Original'  and  •Duplicate,'  And  it 
shall  be  tbe  duty  of  the  clerk  to  forward  the 
original  accounts  and  vouchers  of  the  officers 
above  specified,  when  approved,  to  tbe  proper 
accounting  officers  of  the  treasury,  and  to  re- 
tain in  his  office  tbe  duplicates,  where  they 
shall  be  open  to  public  inspection  at  all  times. 
Nothing  contained  in  this  act  shall  be  deemed 
in  anywise  to  diminish  or  affect  the  right  of 
revision  of  the  accounts  to  which  this  act  ap- 
plies by  the  accounting  officers  of  the  treas- 
ury, as  exercised  under  the  laws  now  in 
force." 

It  will  be  observed  that  this  section  makes 
a  somewhat  different  provision  as  to  the 
course  to  be  pursued  by  clerks,  marshals,  and 
district  attorneys  who  have  accounts  against 
the  government,  and  that  which  is  to  be 
taken  by  United  States  commissioners.  The 
former  shall  render  their  accounts,  with  the 
vouchers  and  items  thereof,  to  a  United 
States  circuit  or  district  court,  and  in  open 
court  prove  them  in  the  presence  of  the  dis- 
trict attorney  or  his  sworn  assistant,  whose 
presence  shadl  be  noted  on  the  record;  "and 
the  court  shall  thereupon  cause  to  be  entered 
of  record  an  order  approving  or  disapproving 
the  account,  as  may  be  according  to  law  and 
just."  As  to  commissioners,  it  is  provided 
that  they  "shall  forward  ther  accounts,  duly 
verified  by  oath,  to  the  district  attorneys  of 
their  respective  districts,  by  whom  they  shall 
be  submitted  for  approval  in  open  court,  and 
tbe  court  shall  pass  upon  the  same  in  the 
manner  aforesaid. "  The  same  section  also  re- 
quires "that  before  any  bill  of  costs  shall  be 
taxed  by  any  judge  or  other  officer,  or  any 
account  payable  out  of  the  mouey  of  the 
United  States  shall  be  allowed  by  any  officer 
of  the  treasury"  in  favor  of  these  parties,  the 
proceedings  just  stated  shall  be  had.  It  is 
also  provided  that  "nothing  contained  in  this 


act  shall  be  deemed  in  anywise  to  dlministagt 
or  affect  the  right  of  revision  of  the  accountsJJ 
to'which  this  act  applies  by  the  accounting* 
officers  of  the  treasury,  as  exercised  under  the 
laws  now  in  force." 

Tbe  findings  of  fact  made  by  tbe  court  in 
this  case  show  that  Knox  did  keep  the 
docket  and  render  tbe  services  charged  in 
his  petition,  to  the  amount  of  S390;  but  th9 
court  of  claims  disallowed  all  but  $195  of  it. 
as  being  barred  by  tbe  statute  of  limitations. 
That  court  also  finds  that  the  claimant  made 
out  and  verified  by  oath  his  account  of  fees 
for  keeping  said  docket,  and  that  he  sent  it 
to  the  United  States  district  attorney  to  be 
presented  to  the  court.  It  further  appears, 
by  correspondence  between  the  claimant  and 
the  clerk  of  the  court  and  the  district  attor- 
ney, that  the  latter  offered  to  present  the  ac- 
count to  the  Judge  at  Dallas,  but  that  the 
judge  refused  to  receive  or  approve  it,  sug- 
gesting that  the  district  attorney  had  better 
call  for  the  books,  and  examine  them  him- 
self, and  see  if  the  account  was  correct. 
Soon  after  the  claimant  took  his  books  to 
Waco,  and  left  them  with  the  district  attor- 
ney for  examination.  That  officer  thereafter 
returned  the  books  to  him,  and  informed  him 
that  the  judge  would  not  act  upon  the  ac- 
count. There  is  a  term  of  the  district  court 
held  at  Dallas  and  another  at  Waco  for  the 
Northern  district  of  Texas,  and  we  take  this 
statement  of  what  occurred  to  amount  to  a 
presentation  by  the  claimant  of  his  account 
through  the  district  attorney  to  the  court, 
and  an  absolute  refusal  by  the  court  to  act 
upon  the  claim.  Section  S46  of  the  Revised 
Statutes  declares  as  follows:  "The  accounts 
of  district  attorneys,  clerks,  marshals,  and 
commissioners  of  circuit  courts  shall  be  ex- 
amined and  certified  by  the  district  judge  of 
the  district  for  which  they  are  appointed,  be- 
fore they  are  presented  to  the  accounting 
officers  of  the  treasury  department  for  settle- 
ment. They  shall  then  be  subject  to  re- 
vision upon  their  merits  by  said  account- 
ing officers,  as  in  case  of  other  public  ac- 
counts." It  was  decided  in  U.  S.  v.  Wallace, 
116  U.  S.  398,  6  Sup.  Ct.  Rep.  408,  that  a 
United  States  commissioner  who  kept  a 
docket,  by  direction  of  the  court  appointing 
him,  and  entered  therein  the  proceedings  in 
criminal  cases  heard  and  decided  by  him.  is 
entitled  to  the  same  fees  allowed  to  clerks  of ^ 
courts  by  section  828  of  the  Revised  Statutesg 
for  the  keeping  of  their  dockets.  'It  is  evi-»i 
dent  from  the  language  of  section  846,  and 
that  of  the  act  of  1875,  above  cited,  that  the 
treasury  department  has  a  right  to  require 
some  action  by  the  district  attorney  and  the 
court  before  it  will  allow  or  consider  a  claim 
in  such  a  case  as  this. 

The  second  objection  made  by  counsel  for 
the  United  States  is  that  the  claim  should 
have  been  presented  at  the  treasury  depart- 
ment, and  have  been  disallowed  by  the  ac- 
counting officers.  This  question  wits  consid- 
ered in  Clyde  v.  U.  S.,  13  Wall.  38,  and  wo 
understand  the  court  to  have  decided,  in  sub- 
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stance,  that  the  action  of  the  auditing  de- 
jMTtment,  either  in  allowing  or  rejecting  such 
a  claim,  was  not  an  essential  prerequisite  to 
the  jurisdiction  of  the  court  of  claims  to  hear 
it.  In  that  case  it  appeared  that  the  court  of 
claims  had  refused  to  consider  a  claim  against 
the  United  States  presented  to  it,  because  the 
claimant  bad  not  complied  with  a  rule  of  that 
court  which  required  that  the  party  should 
have  first  gone  to  the  department  which  might 
bare  entertained  it  before  he  was  permitted 
to  proceed  in  that  tribunal.  But  this  court 
held  that  such  a  rule  was  "an  additional  re- 
striction to  the  exercise  of  jurisdiction  by  that 
conrt.  It  required  the  claimant  to  do  what 
the  acts  giving  the  court  jurisdiction  did  not 
require  him  to  do.  before  it  would  assume 
Jurisdiction  of  his  case. "  The  rule  was  there- 
fore declared  to  be  void,  and  the  court  of 
claims  was  directed  to  proceed  with  the  con- 
sideration of  the  case.  The  presentation, 
therefore,  of  the  present  case,  to  the  officers 
of  the  government  charged  with  the  auditing 
of  such  accounts  in  the  treasury  department, 
was  not  necessary  to  give  the  conrt  of  claims 
Jurisdiction,  and  it  would  have  been  a  use- 
lees  step,  because  the  statute  expressly  says 
that  the  court  shall  first  "cause  to  be  entered 
of  record  an  order  approving  or  disapproving 
the  account,  as  may  be  according  to  law  and 
Just."  No  provision  is  made  for  a  refusal 
by  the  court  to  act  upon  a  claim,  and  the 
most  forcible  argument  now  made  on  behalf 
of  the  government  against  the  right  of  the 
court  of  claims  to  take  jurisdiction  of  this 
e  case  is  that  no  such  order  was  made  by  the 
JJ  circuit  or  district  court,  and  that  the  proper 
•  remedy'for  the  claimant  is  a  proceeding  in 
mandamus  to  compel  the  circuit  court  to  act 
upon  the  account.  We  do  not  know  what 
may  have  been  the  circumstances  which  in- 
duced that  court  to  decline  to  act  upon  this 
claim,  but  we  are  not  prepared  to  say  that 
such  a  writ  is  the  proper  remedy  for  the 
claimant  to  resort  to  here.  If  there  were  no 
other  this  might  be  so,  but  the  attempt  to 
proceed  by  mandamus  would  raise  the  ques- 
tion, always  a  troublesome  one,  whether  it  is 
a  put  of  the  judicial  function  to  take  part  in 
auditing  the  accounts  against  the  govern- 
ment, or  preparing  them  for  submission  to 
the  auditing  officers.  But  as  we  feel  well 
assured  that  the  claimant,  who  has  done  ev- 
erything in  his  power  to  secure  action  upon 
his  account  by  the  district  attorney  and  the 
court,  and  who  has  a  just  claim  against  the 
government  for  services  rendered  under  the 
act  of  congress,  has  a  remedy  in  the  court  of 
claims,  we  do  not  see  why  he  should  be  com- 
pelled first  to  resort  to  a  writ  of  mandamus 
against  the  circuit  court.  This  remedy,  al 
ways  an  unusual  one,  and  out  of  the  ordi- 
nary course  of  proceeding,  would  be  attended 
in  the  case  before  us  with  delay  and  embar- 
rassment. It  is  not  by  any  means  so  efficient 
nor  so  speedy  as  an  action  in  the  court  of 
claims.  If  he  should  succeed,  after  trouble, 
delay,  and  expense,  in  procuring  action  by 
the  local  court,  which  might  be  either  an  ap- 
T.9S.0. — 5 


proval  or  a  disapproval  of  his  claim,  he  would 
still  have  to  go  to  the  auditing  department, 
in  which  the  action  of  the  couit  is  only  ad- 
visory, or  he  might  sue  in  the  court  of  claims, 
as  shown  in  the  case  of  Clyde  v.  U.  S.,  13 
Wall.,  supra. 

We  are  therefore  of  opinion  that  the  court 
of  claims  had  jurisdiction  of  the  case,  and  its 
judgment  Is  affirmed. 


os»v.e.xm 
Meaks  v.  Dowd  et  al.* 

(November  19, 1888.) 

1.  BilfKBUPTOT  —  ThB      ASSISNIB  —  VRAVUmjOlt 
CONVITAHCBS — AOTIONB  TO  SBT  ASIDB. 

An  assignee  In  bankruptcy  may  bring  salt  to 
set  aside  an  assignment  made  by  the  bankrupt, 
which,  though  not  declared  void  by  the  provis- 
ions  01  the  bankmptcy  law,  has  been  made  witb 
intent  to  hinder  and  delay  creditors. 

3.  Fb^UDOLENT  CONVBT.AJIOBS— Wkat  CJOHSHTUTa 

— AoTCAi,  Tbaus. 

A  preferential  assignment  by  an  insolvent  Ann 
or  a  stock  of  goods  for  the  benefit  of  creditors, 
whioh  provides  that  the  assignors  shall  remain 
in  possession  and  continue  the  business,  whioh  is 
not  recorded  or  made  known  to  third  parties  nn- 
til  an  unpreferred  creditor  is  about  to  obtain 
judgment,  and  under  which  the  assignors  are  al- 
lowed to  continue  the  business  the  same  as  be- 
fore until  they  are  declared  bankrupts,  is  void, 
as  being  intended  to  hinder  and  delay  creditors, 
though  no  actaal  fraudulent  intent  is  shown. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  North  Oaro* 
Una. 

Suit  by  Paul  B.  Means,  assignee  in  bank- 
ruptcy of  the  firm  of  Montgomery  &  Dowd, 
against  Clement  Dowd,  A.  B.  Davidsop, 
Charles  Q-.  Montgomery,  and  Charles  D. 
Dowd,  to  set  aside  an  assignment  made  by  thi> 
bankrupts.  On  the  hearing,  the  bill  was  dis^ 
missed,  and  the  plaintiff  appeals. 

ff.  if.  Herman,  for  appellant.  W.  W. 
Flemming  and  WUlts  B,  Dowd,  for  appellees. 

Miller,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  the  United  States 
for  the  Western  district  of  North  Carolina, 
dismissing  a  bill  brought  by  Paul  B.  Means, 
assignee  in  bankruptcy  of  Charles  O.  Mont- 
gomery and  Charles  D.  Dowd,  partners,  com- 
posing the  firm  of  Montgomery  &  Dowd, 
against  Clement  Dowd,  A.  B.  Davidson, 
Cliarles  G.  Montgomery,  and  Charles  D. 
Dowd.  On  and  prior  to  the  24th  day  of  April,. 
1876,  the  firm  of  Montgomery  &  Dowd  car- 
ried on  a  mercantile  business  in  the  town  ot 
Concord,  N.  C.  About  that  time  they  became 
embarrassed,  and  on  that  date  made  a  con> 
veyance  in  writing  of  all  their  goods  and 
personal  property  to  A.  B.  Davidson  and 
Clement  Dowd,  of  Charlotte,  in  the  same 
state,  which  instrument  is  variously  called 
a  "deed  of  trust,"  an  "assignment,"  or  a 
"mortgage."  Although  the  grantors  as- 
serted that  they  did  not  consider  themselves 
as  being  insolvent  at  the  time,  it  is  very  evi- 
dent now.  In  the  light  of  subsequent  circum> 
stances,  that  they  were  entirely  so.    They 


'Beversing  38  Fed.  Rep.  431. 
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H  had  a  very  considerable  stock  of  goods,  which 
S^does  not  seem  to  bave'been  inventoried  in 
reference  to  this  transfer,  and  a  large  amount 
relattvdy  to  their  business  was  outstanding 
debts  dne  them  growing  out  of  that  business. 
The  stock  of  goods  was  old,  and  needed  re- 
plenishing. The  notes  and  accounts  due 
them  were  in  many  cases  worthless,  and  never 
bave  been  pciid.  They  were  also  indebted  in 
a  large  amount  fquite  as  much,  probably,  as 
they  were  worth)  to  certain  banks  in  Char- 
lotte upon  promissory  notes,  indorsed  by  A. 
B.  Davidson  and  Clement  Dowd,  sometimes 
Jointly,  and  in  other  cases  separately.  David- 
son was  the  father-in-law  of  Charles  G. 
Montgomery,  and  the  vice-president  of  the 
Merchants'  &  Fanners'  National  Bank,  one 
of  the  creditors  secured  by  this  conveyance. 
Clement  Dowd,  the  other  grantee,  was  a 
brother  of  Charles  D.  Dowd,  one  of  the 
grantors,  and  also  president  of  the  Commer- 
cial National  Bank,  a  preferred  creditor.  W. 
J.  Montgomery  was  a  brother  of  Charles  G. 
Montgomery,  and  he  and  Davidson  and  Clem- 
ent Dowd  appear  as  indorsers  upon  some  of 
the  notes  set  forth  in  the  instrument  referred 
to.  This  conveyance,  although  made  in 
April,  was  not  placed  on  record  until  the  12th 
day  of  July,  1876,  thereafter,  and  the  grant- 
ors, Montgomery  &  Dowd,  remained  in  pos- 
session and  had  absolute  control  of  the  prop- 
erty until  shortly  after  that  period.  The  in- 
strument itself  is  filed  as  "Exhibit  A,"  and 
reads  as  follows: 

"Exhibit  A. 
"This  indenture,  made  this  24th  day  of 
April,  1876,  by  Ghas.  O.  Montgomery  and 
Chas.  D.  Dowd,  partners,  trading  under  the 
firm  and  style  of  Montgomery  &  Dowd  of 
Concord,  N.  C,  parties  of  the  first  part,  and 

A.  B.  Davidson  and  C.  Dowd,  of  Charlotte, 
in  the  state  aforesaid,  parties  of  the  second 
part,  witnesseth  that,  whereas,  the  parties  of 
the  first  part  are  indebted  as  follows:  By  a 
certain  promissory  note,  of  even  date  with 
these  presents,  given  to  the  Commercial  Na- 
tional Bank  of  Charlotte,  N.  C,  for  three 
thousand  dollars,  and  indorsed  by  the  said  A. 

B.  Davidson  and  C.  Dowd ;  also  by  a  certain 
^other  note  to  the  said  bank  for  one  thousand 

{jdollars,  dated  the day  of ,  1876, 

•  due*at  sixty  days,  and  indorsed  by  W.  J 

Montgomery;  also  by  another  note  of  five 
hundred  dollars  to  the  said  bank,  of  even 
date  herewith,  indorsed  by  C.  Dowd,  and  due 
at  sixty  days;  also  by  another  note  to  said 
bank  of  thirty-four  hundred  dollars,  secured 
by  customers'  notes  in  the  hands  of  Mont- 
gomery &  Everitt,  att'ys,  bearing  date  the 

day  of ,  and  due  at  sixty  days; 

also  by  two  other  notes,  of  one  thousand  dol- 
lars each,  to  the  First  National  Bank  of  Char- 
lotte, indorsed  by  A.  B.  Davidson,  dated,  re- 
spectively, on  the  25th  March  and  5th  April, 
1876,  and  running  to  maturity  at  sixty  days; 
also  by  a  note  to  the  Merchants'  &  Farmers' 
National  Bank  of  Charlotte  for  one  thousand 

dollars,  dated  the day  of ,  1876. 

St  sixty  days,  and  indorsed  by  A.  B.  David- 


son; also  by  another  note  to  the  last-named 
bank  for  five  hundred  dollars,  indorsed  by  W. 
H.  Lilly;  also  by  another  note  to  said  M.  F. 
National  Bank  for  one  thousand  dollars,  in- 
dorsed by  J.  B.  Neisler,  and  by  another  note 
to  said  bank  for  fl  ve  hundred  dollars,  indorsed 
by  B.  S.  Harris;  also  by  a  note  to  Martin 

Boyer,  Jr., dollara,  and  note  to  D.  P. 

Boger  for ;  also  by  a  note  to  J.  A. 

Lilly  for  four  hundred  dollars:  Now,  in  or- 
der to  provide  for  the  payment  of  the  said 
debts,  and  to  indemnify  and  save  harmless 
the  said  indorsers,  the  parties  of  the  firat  part 
do  hereby  bargain,  sell,  convey,  and  transfer 
unto  the  said  A.  B.  Davidson  and  G.  Dowd 
the  following  property,  to-wit:  The  entire 
stock  of  goods,  wares,  and  merchandise  of  ev- 
ery kind  and  description  now  in  the  possession 
of  the  parties  of  the  first  part,  and  in  and 
about  their  store  in  Concord,  together  with 
all  the  fixtures  and  personal  property  used  in 
connection  with  the  said  store  and  business; 
also  such  goods,  wares,  and  merchandise  as 
the  parties  of  the  first  part  may  purchase  to 
renew  or  replenish  the  said  stock ;  also  all  the 
notes,  accounts,  mortgages,  judgments,  and 
other  evidences  of  debt  due  and  belonging  to 
the  parties  of  the  first  part,  from  whomsoever 
and  howsoever  the  same  may  be  due.  To 
have  and  to  hold  the  said  property,  and  the 
said  choses  in  action  and  evidences  of  debt, 
to  the  said  A.  B.  Davidson  and  C.  Dowd,^ 
their  executors  and  assigns,  in  special  trust,  ^ 
as  follows:*  The  said  parties  of  the  first  part* 
are  to  remain  in  the  possession  of  the  said 
property  and  choses  in  action,  and  continne 
to  sell  the  goods  for  cash  only,  and  to  collect, 
under  the  direction  and  control  of  the  parties 
of  the  second  part,  the  proceeds  to  be  deposited 
weekly  in  the  Commercial  National  Bank  of 
Charlotte,  N.  C,  and  applied,  under  the  di- 
rection of  the  parties  of  the  second  part,  to 
replenish  the  stock  by  such  small  bills  as  may 
be  agreed  upon,  and  to  the  payment  of  the 
debts  of  the  said  firm,  as  follows:  Firsts 
after  deductingand  retaining  the  commissions 
and  other  expenses  of  this  trust,  to  the  pay- 
ment of  the  note  of  three  thousand  dollars  to 
the  Commercial  National  Bank  of  Charlotte, 
of  even  date  herewith,  indorsed  by  the  said 
A.  B.  Davidson  and  C.  Dowd,  the  same  being 
given  for  money  this  day  borrowed  for  the 
exclusive  use  and  benefit  of  the  said  firm,  and 
also  to  the  payment  of  any  renewal  or  substi- 
tution of  tlie  said  note,  and  of  any  other  note 
or  notes  that  may  hereafter  be  given  by  said 
firm,  and  indorsed  by  the  said  parties  of  the 
second  part,  or  either  of  them,  not  being  re- 
newals of  the  notes  indorsed  by  them,  or 
either  of  them,  mentioned  and  provided  for 
in  the  next  class;  secondly,  to  the  payment 
of  all  tbedebts  hereinafter  mentioned,  except 
the  debt  of  three  thousand  dollars,  and  other 
possible  indebtedness  hereafter  to  be  incurred, 
as  provided  for  in  the  first  class  above  named; 
thirdly,  to  the  payments  of  all  the  other  in- 
debtedness of  the  said  firm,  howsoever  and 
to  vbousoever  the  same  may  be  due;  any 
I  surplus  to  be  paid  over  to  the  parties  of  the 
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first  part,  or  their  legal  representatlTes  or  as- 
signs. And  it  is  further  the  understanding 
and  agreement  that  if  any  of  the  said  debts, 
or  any  renewal  or  substitution  of  them,  or 
any  of  them,  shall  not  be  paid  when  the  same 
shall  become  due,  or  if,  for  any  other  cause, 
the  parties  of  the  second  part  may  so  elect, 
then  and  in  that  case  it  shall  be  lawful  for 
the  parties  of  the  second  part,  and  they  are 
hereby  expressly  authorized,  to  talce  posses- 
sion of  the  said  goods  and  merchandise,  and 
all  the  property  and  choses  in  action  conveyed 
herein,  and  dispose  of  the  same  at  public  or 
i,private  sale,  as  they  may  deem  best,  applying 
^the  proceeds  as  hereinbefore  directed. 
•  •  "In  witness  whereof  the  parties  of  the  first 
part  do  hereto  set  their  hands  and  seals  the 
day  and  year  aforesaid. 

[S'f^d]    "Chas.  G.  Montgomery.  [Seal.] 
"         "Chas.  D.  Do^vd.  [Seal.] 

"Witness:    W.  P.  Simpson. 

"Probated  July  11, 1876.    Registered  same 
day." 

It  appears  that  at  the  term  of  the  Concord 
superior  court  held  in  July,  1876,  a  suit  was 
pending  against  the  bankrupts  in  favor  of 
Calvin  Chestnut,  one  of  the  unsecured  cred- 
itors, which  had  been  in  the  hands  of  an  at- 
torney for  collection  since  some  time  during 
the  preceding  April.  Several  of  the  New 
York  creditors  also  commenced  proceedings, 
during  the  autumn  of  that  year,  against  the 
insolvent  firm,  and  obtained  judgments  at 
the  October  term  of  the  United  States  circuit 
court  against  Charles  G.  Montgomery  and  the 
firm  of  Montgomery  &  Dowd.  After  execu- 
tions issued  thereon  had  been  returned  niilla 
bona,  these  creditors  filed  a  bill  to  set  aside 
the  deed  executed  by  the  firm  as  fraudulent 
and  void.  In  December,  1876.  proceedings 
were  instituted  by  which  the  firm  of  Mont- 
gomery &  Dowd  were  adjudicated  bankrupts, 
and  the  appellant.  Means,  was  duly  appointed 
their  assignee  in  bankruptcy.  Very  soon 
afterwards  he  commenced  the  present  suit 
In  the  circuit  court  to  set  aside  the  conveyance 
alx>ve  recited,  as  being  fraudulent  and  void 
ander  the  statute  of  13  Eliz.  and  the  United 
States  bankrupt  act.  After  the  filing  of  this 
bill,  the  complainants  in  the  first  one,  the 
New  York  creditors  above  referred  to,  proved 
their  debts  in  bankruptcy,  and  asserted  their 
lien  upon  the  assets  created  by  the  bill  in 
equity  filed  in  December,  1876,  and  the  first 
suit  has  been  considered  in  abeyance  ever 
since,  and  treated  as  merged  in  the  proceed- 
ing instituted  by  the  assignee  in  bankruptcy. 
To  the  bill  brought  by  the  assignee,  both  of 
the  grantors  and  the  grantees  in  the  deed  of 
assignment  were  made  defendants,  and  each 
of  them  filed  answers.  There  is  the  usual 
denial  of  any  fraudulent  purpose  in  the  trans- 
action, and  allegations  that  the  parties  were 
go  doing  the  best  they  could,  under  the  circum- 
^ stances,  to  secure  a  proper  distribution  of 
•  their»property  among  their  creditors.  After 
considerable  testimony  was  taken,  in  which 
all  the  parties  to  the  deed  were  sworn,  the 
circuit  court  dismissed  the  bill,  and  it  is  from 


that  decree  that  the  assignee  has  taken  tbe  ^ 
present  appeal.  9 

*  We  are  of  the  opinion  that  whether  the  case  • 
be  decided  upon  the  face  of  the  instrument 
itself,  or  in  view  of  the  testimony  as  to  the 
conduct  of  the  parties,  that  the  decree  should 
be  in  favor  of  the  complainant.  The  princi- 
ples, if  not  the  exact  language,  of  the  statute 
of  13  Eliz.,  have  been  accepted  in  the  equita- 
ble jurisprudence  of  nearly  all  the  states  of 
common-law  origin,  and  they  are  the  law  of 
North  Carolina,  with  a  modification  which  is 
attempted  to  be  applied  to  this  case;  that  is, 
that  where  the  question  of  the  validity  of  an 
instrument  of  this  kind,  or  any  other  convey- 
ance of  property,  depends  upon  its  fraudu- 
lent character,  it  must  be  shown  that  then 
grantee  participated  in  the  fraud,  and  the  factSJ 
that  the*grantor  alone  is  guilty  of  it  is  not* 
sufiBcient  to  invalidate  the  instrument.  Con- 
ceding this  to  be  the  doctrine  of  the  state  of 
North  Carolina,  we  are  of  opinion  that  it  can 
have  no  important  application  to  the  case  be- 
fore us,  because  the  fraud  here  is  one  in  law, 
as  distinguished  from  actual  fraud;  that  is  to 
say,  that  while  the  parties  to  this  transaction, 
either  grantors  or  grantees,  probably  never 
had  in  view  the  ultimate  loss  of  the  debts  of 
the  unsecured  creditors  by  their  acts,  and  may 
really  have  supposed  that  they  were  taking 
the  best  means  to  insure  payment  to  them 
all.  yet  the  law  has  said  that  tlie  means  which 
they  took  is  to  be  regarded  as  a  fraud  in  law 
by  necessary  application.  Ail  experience  has 
shown  bow  veiy  common  it  is  for  failing  or 
insolvent  debtors  who  have  any  considerable 
means  on  hand,  and  especially  in  cases  where 
a  mercantile  business  of  considerable  value 
is  still  going  on,  to  delude  themselves  with 
the  idea  that,  if  they  can  get  time,  they  can 
pay  their  debts;  that  if  their  creditors  will  de- 
lay until  they  can  make  such  arrangements 
as  they  believe  themselves  capable  of,  that 
they  will  be  able  to  pay  everybody,  and 
even  to  save  a  very  considerable  surplus  out 
of  their  business.  This  delusion  leads  them 
to  undertake  to  obtain  this  delay  by  means 
which  the  law  does  not  sanction.  If  the  cred- 
itors refuse  to  extend  time  on  their  obliga- 
tions, and  thus  give  them  the  delay  which 
they  deem  necessary,  or  if  they  fear  to  expose 
their  condition  to  their  creditors,  they  adopt, 
in  many  instances,  the  principle  of  making 
an  absolute  sale  to  certain  friends,  who  will 
settle  up  their  aftaira,  and  return  to  them  any 
surplus;  or  they  make  assignments  or  deeds 
of  trust,  conveying  the  title  to  all  their  prop- 
erty to  some  trustee  or  assignee,  and  vesting 
It  in  them;  thus  opposing  an  obstruction  to 
the  efforts  of  creditors  at  law  to  collect  the 
amounts  which  may  be  due  to  them.  In  this 
manner  they  frequently  take  the  law  into 
their  own  hands,  and  attempt  to  secure  that 
delay  which  can  only  be  obtained  by  the  con- 
sent of  the  creditors,  or  by  such  a  conveyance 
as  leaves  the  creditors  in  no  worse  conditioon 
than  they  were  before.  It  has  always  beenS 
held  that  whatever  transfer  of  this^haracter,* 
that  is,  of  the  title  to  property  by  a  tailing  oi 
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InaolTent  debtor,  may  be  yalld,  anj  instra* 
ment  wUcb  secures  to  the  assignor  an  inter- 
est In  or  an  nnllmlted  control  over  the  prop- 
erty conveyed,  and  which  has  the  effect  of 
bindering  or  delaying  creditors,  is  void,  as 
being  a  fraud  upon  those  creditors.  A  very 
•imiliar  case  to  the  one  before  ns  was  that  of 
Griswold  v.  Sheldon,  4  N.  Y.  581,  In  which 
tbe  court  decided  that  the  mortgage,  which, 
besides  permitting  the  mortgagor,  by  its 
terms,  to  rebiin  possession  of  the  goods,  and 
on  its  face  conferred  on  him  the  power  to  sell 
and  dispose  of  them  as  his  own,  was  there- 
fore fraudulent  and  void  In  law  as  to  creditors. 
Another  decision  of  like  character  was  made 
in  Nicholson  v.  Leavitt,  6  N  Y.  510,  the 
bead-note  of  which  correctly  expresses  what 
was  decided,  in  the  following  words:  "An 
assignment  by  insolvent  debtors  of  their  prop- 
erty to  trustees  for  the  benefit  of  their  cred- 
itors, authorizing  the  trustees  to  sell  the  as- 
signed property  upon  credit,  is  fraudulent  and 
void  as  against  the  creditors  of  the  assignors. " 
This  is  founded  upon  the  ground  that  such  a 
provision  has  the  effect  of  hindering  and  de- 
laying creditors.  A  very  instructive  case, 
and  very  like  the  one  before  us,  is  that  of 
Davis  v.Bansom,  18111.896.  A  chattel  mort- 
gage of  a  stock  of  goods  had  been  made,  re- 
citing the  indebtedness  of  the  mortgagor,  but 
with  an  agreement  that  he  should  keep  pos- 
session of  the  goods,  and  sell  them  in  the(' 
usual  course  of  trade.  Out  of  the  proceeds 
be  was  to  pay  certain  preferred  creditors,  di- 
viding the  remainder  pro  rata  among  the 
others,  with  tbe  right  in  the  mortgagee  to  take 
possession  of  the  property  under  certain  con- 
tingencies. This  mortgage  was  held  void 
upon  the  principles  already  cited.  To  the 
same  effect  Is  the  case  of  Bank  v.  Hunt,  11 
Wall.  392,  which  cites  with  approval  the  case 
of  Griswold  v.  Sheldon,  aupra.  But  tliis 
whole  subject  has  been  so  frequently  dis- 
cussed in  the  American  courts  that  it  would 
be  an  immense  labor  to  go  very  extensively 
^  into  the  authorities.  The  prevailing  doctrine, 
°J  however,  is,  unquestionably,  that  which  we 
*  have  stated  ;*and  its  fundamental  essence  is, 
that  an  insolvent  debtor  making  an  assign- 
ment, even  for  the  benefit  of  his  creditors, 
cannot  reserve  to  himself  any  beneficial  in- 
terest in  the  property  assigned,  or  interpose 
any  delay,  or  make  provisions  which  would 
hinder  and  delay  creditors  from  their  lawful 
modes  of  prosecuting  their  claims. 

In  the  case  before  us  the  whole  face  of  the 
instrument  has  tlie  obvious  purpose  of  en- 
abling the  insolvent  debtors  who  made  it  to 
continue  in  their  business  unmolested  by  ju- 
dicial process,  and  to  withdraw  everytliing 
they  had  from  the  effect  of  a  judgment 
against  them;  for  it  is  shown  that,  except 
the  goods  in  this  place  of  business  trans- 
ferred by  the  conveyance,  they  had  nothing  of 
value  but  one  or  two  pieces  of  real  estate,  in- 
cumbered by  mortgage  for  all  they  were 
worth.  It  specifically  provides  that  the 
grantors  shall  remain  in  possession  of  the 
laid  property  and  cboses  in  action,  with  the 


right  to  continne  to  sell  the  goods  and  collect 
the  debts  under  the  control  and  direction  of 
the  grantees.  The  collections  were  to  be  de- 
posited weekly  in  the  Commercial  National 
Bank  of  Charlotte,  N.  C.  and  applied,  under 
the  direction  of  the  assignees,  "to  replenish 
the  stock  by  such  small  bills  as  may  be 
agreed  upon,  and  to  the  payment  of  the  debts 
of  the  said  firm, "  specifically  mentioned  there- 
in, being  principally  notes  held  by  the  banks, 
indorsed  by  the  grantees,  Davidson  and 
Dowd.  It  also  contained  a  provision  for  the 
renewal  of  these  notes,  without  limitation  as 
to  time,  and  authorizing  the  trustees,  "if 
any  of  the  said  debts,  or  any  renewal  or  sab- 
stitution  of  theiu,  or  any  of  them,  shall  not 
be  paid  when  the  same  shall  become  due,  or 
if,  for  any  other  cause,  the  parties  of  the 
second  part  may  so  elect,  then  and  in  that 
case  it  shall  be  lawful  for  the  parties  of  the 
second  part,  and  they  are  hereby  expressly 
authorized,  to  take  possession  of  the  said 
goods  and  merchandise,  and  all  the  property 
and  choses  in  action  conveyed  herein,  and 
dispose  of  the  same  at  public  or  private  sale, 
as  they  may  deem  best,  applying  the  pro- 
ceeds as  hereinbefore  directed."  It  is  diffi- 
cult to  imagine  a  scheme  more  artfully  de- 
vised between  Insolvent  debtors  and  their 
preferred  creditors  to  enable  the  former  to^ 
continue  in  business,  at  the  same  time  with-* 
I'drawing  their  property  used  in  its  prosecu-* 
tion  from  the  claims  of  other  creditors  which 
might  be  asserted  according  to  the  usual 
forms  of  law.  So  long  as  these  debtors  were 
able  to  pay  the  interest,  and  keep  tbe  trustees 
satisfied  that  they  were  not  going  to  lose 
anything  by  the  delay,  the  business  could  go 
on,  and  the  property  of  the  insolvent  firm  be 
safe  from  execution  and  attachment.  The 
interest  paid  on  these  renewals  was  12  per 
cent. ;  and  as  the  indorseia  on  the  notes  were 
officers  of  tbe  banks  who  held  the  paper,  as 
well  as  trustees  under  this  assignment,  to 
say  nothing  of  the  fact  that  they  were  closely 
related  to  the  bankrupt  debtors,  it  is  easy  to 
be  seen  that,  as  long  as  they  had  security,  they 
would  be  willing  to  renew  these  notes,  and 
indorse  them  on  each  renewal.  So  that,  by 
the  mere  expedient  of  paying  tbe  interest  on 
this  indebtedness,  Montgomery  &  Dowd  had 
it  in  their  power  to  continue  in  their  busi- 
ness, whether  profitable  or  otherwise,  with  a 
liirge  stock  of  goods  on  their  shelves,  and 
defy  tbe  creditors  who  were  not  protected. 
The  authority  to  take  possession  of  the  goods, 
even  when  the  trustees  should  deem  such 
action  proper,  is  accompanied  by  no  direction 
for  an  immediate  sale  or  winding  up  of  the 
business;  but,  on  the  contrary,  their  discre- 
tion, as  to  whether  they  shall  t^e  possession 
or  not,  and  as  to  how  or  upon  what  terms 
they  shall  sell,  seems  to  be  absolute,  and  in- 
tended even  then  to  be  controlled  for  their 
own  benefit  and  that  of  the  debtors,  without 
regard  to  the  unsecured  creditors. 

The  case  before  us  is  almost  precisely  like 
that  of  Robinson  v.  Elliott,  22  Wall.  513. 
In  that  action  it  appeared  that  John  and 


Digitized  by 


Google 


MEANS  t).  DOWD 


Beth  Coolidge  wen  partners  in  the  retail 
diy-gooda  trade  in  Evansville,  Ind.;  that 
the;  owed  the  First  National  Bank  67.600, 
and  a  Mrs.  Sloan  $3,174  for  money  previ- 
ously borrowed  of  her  to  aid  them  in  their 
business.  To  secure  to  Mra.  Sloan  the  pay- 
ment of  what  was  due  her,  and  to  indemnify 
Bobinson,  who  was  an  indorser,  they  made 
to  them  a  chattel  mortgage  upon  their  stock 
of  goods  then  in -a  rented  store.  The  mort- 
gage, after  reciting  the  liability  of  the  firm 
^to  Bobinson  on  the  notes  indorsed  by  him, 
^stated  that  it  was  contemplated  that  it  might 

•  become  necessary  to  renew  the*  notes  or  to 
discount  other  notes.  It  was  also  stated  that 
the  note  to  Mrs.  Sloan  might  be  renewed  at 
maturity,  if  it  was  not  convenient  for  the 
firm  to  pay  it.  The  mortgage  then  proceed- 
ed in  the  following  language:  "And  it  is 
hereby  expressly  agreed  that  until  default 
shall  be  made  in  the  payment  of  some  one  of 
said  notes,  or  some  paper  in  renewal  thereof, 
the  parties  of  the  first  part  may  remain  in 
possession  of  said  goods,  wares,  and  mer- 
chandise, and  may  sell  the  same  as  hereto- 
fore, and  supply  their  places  with  other 
goods;  and  the  goods  substituted  by  purchase 
for  those  sold  shall,  upon  being  put  into  said 
store,  or  any  other  store  in  said  city,  where 
the  same  may  be  put  for  sale  by  said  parties 
of  the  first  part,  be  subjected  to  the  lien  of 
this  mortgage. "  Although  the  mortgage  was 
duly  recorded.  It  was  held  by  this  court  to  be 
void,  under  the  statute  of  frauds  of  Indiana. 
Section  10  of  that  act  declared  that  no  such 
assignment  or  mortgage  should  be  valid  un- 
less adcnowledged  as  provided  in  cases  of 
deeds  of  conveyance,  and  recorded  in  the  re- 
corder's office  of  the  county  where  the  mort- 
gagor resides,  within  ten  days  after  the  execu- 
tion thereof."  Section  21  makes  the  further 
provisions:  "The  question  of  fraudulent  In- 
tent in  all  cases  arising  under  the  provisions 
of  this  act  shall  be  deemed  a  question  of  f:ict; 
nor  shall  any  conveyance  or  charge  be  ad- 
Judged  fraudulent  as  against  creditors  or 
purchasers  solely  upon  the  ground  that  it  was 
not  founded  on  a  valuable  consideration." 

.  This  court,  in  a  lengthy  review  of  the  effect 
'  of  recording  acts,  and  of  the  doctrine  of  the 
statute  of  13  Eliz.,  held  that  the  recording  of 
the  mortgage  contemplated  by  the  statute  was 
Intended  as  a  substitute  for  possession,  but 
"was  not  meant  to  be  a  protection  for  all  the 
other  stipulations  contained  in  it."    It  was 
also  held  that  the  court  was  the  proper  party 
to  say  whether  on  its  face  the  mortgage  was 
void,  and  that  it  was  so  void.   It  was  argued 
in  that  case  that  there  could  be  no  such  tiling 
as  constructive  fraud,  because  under  this 
statute  the  question  of  fraudulent  intent  was 
^one  of  fact;  but  this  court,  following  the  su- 
ae preme  court  of  Indiana,  said  that  those  pro- 

•  visions  of*the  statute  of  that  state  had  not 
changed  the  law  on  the  subject,  and  that  the 
court  must  in  the  first  instance  determine 
upon  the  legal  effect  of  the  written  instru- 
ment, and,  if  that  be  to  delay  creditors,  it 


must  be  rejected.  In  the  opinion  the  court 
said:  "But  there  are  features  engrafted  on 
this  mortgage  which  are  not  only  to  the 
prejudice  of  creditors,  but  which  show  that 
other  considerations  than  the  security  of  the 
mortgagees,  or  their  accommodation  even, 
entered  into  the  contract.  Both  the  posses- 
sion and  right  of  disposition  remain  with  the 
mortgagors.  They  are  to  deal  with  the  prop- 
erty as  their  own,  sell  it  at  retail,  and  use 
the  money  thus  obtained  to  replenish  their 
stock.  There  is  no  covenant  to  account  with 
the  mortgagees,  nor  any  recognition  that  the 
property  is  sold  for  their  benefit.  Instead  of 
the  mortgage  being  directed  solely  to  the 
honaflde  security  of  the  debts  then  existing, 
and  their  payment  at  maturity,  it  is  based 
on  the  idea  that  they  may  be  indefinitely 
prolonged.  As  long  as  the  bank  paper  could 
be  renewed,  Bobinson  consented  to  be  bound, 
and  in  Mrs.  Sloan's  case  it  was  not  expected 
that  the  debt  would  be  paid  at  maturity,  but 
that  it  would  be  renewed  from  time  to  time, 
as  the  parties  might  agree.  It  is  very  clear 
that  the  instrument  was  executed  on  the  the- 
ory that  the  business  could  be  carried  on  as 
formerly  by  the  continued  indorsement  of 
Bobinson,  and  that  Mrs.  Sloan  was  indiffer- 
ent about  prompt  payment.  The  correctness 
of  this  theory  is  proved  by  the  subsequent 
conduct  of  the  parties,  for  the  mortgagees  re- 
mained in  possession  of  the  property,  and 
bought  and  sold  and  traded  in  the  manner  of 
retail  dry-goods  merchants,  from  July  7, 
1871,  to  August  7, 1873.  •  •  •  It  hardly 
need  be  said  that  a  mortgage  which,  by  its 
very  terms,  authorizes  the  parties  to  accom- 
plish such  objects,  is,  to  say  the  least  of  it. 
constructively  fraudulent.  Manifestly,  it  was 
executed  to  enable  the  mortgagors  to  con- 
tinue their  business,  and  appear  to  the  world 
as  the  absolute  owners  of  the  goods,  and  en- 
joy all  the  advantages  resulting  therefrom. 
*  •  *  This  conduct  is  the  result  of  trust 
and  confidence,  which,  as  Lord  Coke  tells  us, 
are  ever  found  to  constitute  the  apparel  ap*^!, 
cover  of  fraud.  •  •  •  Whatever  may* 
have  been  the  motive  which*actuated  the  par-* 
ties  to  this  instrument,  it  is  manifest  that 
the  necessary  result  of  what  they  did  do  was 
to  allow  the  mortgagors,  under  cover  of  the 
mortgage,  to  sell  the  goods  as  their  own,  and 
appropriate  the  proceeds  to  their  own  pur- 
poses; and  this,  too,  for  an  indefinite  length 
of  time.  A  mortgage  which,  in  its  very 
terms,  contemplates  such  results,  besides  be> 
ing  no  security  to  the  mortgagees,  operates 
in  the  most  effectual  manner  to  ward  off 
other  creditors;  and,  where  the  instrument 
on  its  face  shows  that  the  legal  effect  of  it  is 
to  delay  creditors,  the  law  imputes  to  it  a 
fraudulent  purpose.  The  views  we  have 
taken  of  this  case  harmonize  with  the  En- 
glish common-law  doctilne,  and  are  sustained 
by  a  number  of  American  decisions."  Other 
authorities  sustain  this  view  of  the  subject; 
and  the  instrument  now  under  consideration, 
in  the  opinion  of  the  court,  contains  all  the 
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dements  denounced  in  the  case,  above 
quoted,  of  Bobinson  y.  Elliott,  as  proof  of 
constructive  fraud. 

If  we  examine  into  the  acts  of  the  parties 
in  connection  with  this  transfer,  we  shall 
see  that  they  were  in  accordance  with  this 
purpose  of  hindering  and  delaying  creditors. 
There  was  but  one  witness  to  tlie  instrument, 
and  he  was  the  conQdential  book-keeper  of 
the  bankrupts.  He  states  that  he  put  his 
name  to  it  as  a  witness  on  the  day  that  it 
bears  date,  but  that  he  did  not  read  it,  nor 
was  he  informed  of  its  contents;  and,  al- 
though it  is  said  by  some  witness  that  the 
conveyence  was  delivered  at  or  about  the 
time  it  is  dated,  the  grantees  were  not  pres- 
ent when  this  witness  put  his  name  to  it. 
The  law  of  North  Carolina,  like  that  of  all 
other  states,  provides  for  the  recording  of 
such  instruments  as  this,  and  that  until  so 
recorded  they  are  not  valid  as  against  credit- 
ors and  purchasers  without  notice.  In  the 
present  case  it  was  kept  from  record  from 
the  time  of  its  date,  the  24th  of  April,  until 
the  Ilth  day  of  July  thereafter.  This  was 
undoubtedly  the  act  of  the  grantees  in  the 
deed,  the  parties  whose  obligations  for  the 
bankrupts  were  secured  by  it,  and  who  were 
the  trustees  appointed  by  it  for  its  execution. 
The  period  it  was  thus  kept  secret  was  as 
long  as  it  could  be  with  safety  to  the  purpose 
Sof  hindering  and  delaying  creditors;  for  as 
?soon«as  it  was  known  that  Calvin  Chestnut 
was  about  to  procure  a  judgment,  which, 
either  by  virtue  of  the  judgment  itself,  or  by 
a  levy  of  an  execution  upon  the  goods,  would 
become  a  lien,  the  paper  was  recorded  for  the 
undoubted  purpose  of  preventing  this  result. 
The  bankrupts  were  permitted  for  several 
months  to  continue  in  the  possession  and  con- 
trol of  these  goods,  and  to  deal  with  them  as 
their  own;  and  even  when  the  trustees  did 
seem  to  consider  it  necessary  to  interpose, 
and  take  the  matter  into  their  own  hands,  the 
manner  in  which  they  did  it  is  open  to  ani- 
madversion. It  does  not  appear  that  they  went 
in  person  to  the  building,  and  took  possession 
of  it  or  of  the  goods.  On  the  contrary,  they 
made  no  change  in  its  appearance,  or  in  the 
manner  of  conducting  the  business.  No  sign 
was  put  up  indicating  that  any  change  of 
ownership  had  taken  place.  The  same  books 
were  currently  kept  by  the  same  book-keeper, 
and  entries  were  made  in  the  same  manner 
as  before.  The  two  bankrupts  were  also  em- 
ployed by  the  assignees  to  conduct  the  busi- 
ness, at  a  salary  of  $100  per  month  each;  and 
they  continued  it  in  precisely  the  same  man- 
ner as  it  had  been  previously,  with  the  excep- 
tion of  depositing  the  moneys  arising  there- 
from, as  they  allege,  in  bank,  according  to 
the  directions  of  the  trustees.  In  fact,  so  far 
as  the  outside  public  was  concerned,  the  whole 
affair  was  conducted  l)efore  the  recording  of 
this  assignment,  and  until  the  appointment 
of  the  assignee  in  bankruptcy,  in  the  same 
manner  that  it  had  always  been  before  the 
conveyance  was  executed.    Then  it  seemed 


to  occur  to  the  trustees  that  the  time  had 
come  to  wind  up  this  business,  and,  although 
it  was  not  done  with  any  extraordinary  expe- 
dition, it  is  not  necessary  to  hold  that  there 
was  anything  actually  fraudulent  in  the  man- 
ner in  which  it  was  finally  accomplished. 
These  are  circumstances  which,  taken  in 
connection  witli  the  provisions  of  the  deed  it- 
self, show  very  clearly  that,  in  the  minds  of 
the  assignors  and  the  assignees,  one  of  the 
effects  of  this  instrument,  and  of  the  opera- 
tions conducted  under  it,  was  undoubtedly  to 
hinder  and  delay  creditors.  Indeed,  it  is  im- 
possible to  believe  that  this  effect  was  not  in«a 
tended  by  all  the  parties  to  the  deed.  ^ 

•  The  suit  in  this  case  is  not  sustainable  un-*' 
der  the  provision  of  the  bankrupt  act  against 
a  preference  of  creditors  in  fraud  of  the  law, 
because  the  bankruptcy  proceedings  were  not 
brought  within  the  time  prescribed  by  that 
act  as  necessary  to  avoid  such  preference. 
But  a  right  is  shown  to  relief  on  the  ground 
that  the  instrument  was  made  to  hinder  and 
delay  creditors.  The  decree  of  the  circuit 
court  is  therefore  reversed,  and  the  case  re- 
manded to  that  court,  with  instructions  to 
refer  the  case  to  a  master,  before  whom  the 
defendants,  the  trustees,  must  account  for 
the  property  conveyed  to  them  by  the  instru- 
ment. In  this  accounting,  all  the  creditors, 
secured  and  unsecured,  must  be  brouglit  into 
a  concourse,  and  held  to  an  equal  right  in  dis- 
tribution of  the  funds  arising  from  the  sale 
of  the  goods  and  the  choses  in  action  assigned 
to  the  trustees.  But  in  accounting  with  the 
trustees  they  must  be  credited  with  what  they 
have  paid  to  any  of  the  creditors,  so  far  as 
those  creditors  would  be  entitled  on  an  equal 
and  pro  rata  distribution  among  all  the  cred- 
itors of  all  the  assets  conveyed  to  them  by  the 
deed  of  trust. 

(128  U.  S.  1S9) 

Jaehne  9.  People  of  the  State  of  Nbv 

York.* 

(November  13, 1888.) 

1.  Bribeht— Statutbs— Rbphal— Nbw  York  C!oh 
soLiDATioN  Act. 

Fen.  Code  N.  Y.  {  73,  prescribing  the  pnnisb- 
ment  for  brit>ery,  repealed  New  York  ailj  char- . 
ter,  S  100,  and  subsequently  the  consolidation 
act,  the  purpose  of  wmch  was  to  codify  the  ex- 
isting laws  local  to  theolty,  passed  July  1, 1888, 
to  take  effect  March  1, 1888,  re^nscted  section 
100  as  section  58  of  the  new  act  The  Penal  C!oda, 
I  725,  which  took  effect  December  1,  1883,  ex- 
cepted from  its  operation  acts  (frantliig  or 
amending  the  charters  of  municipalities,  exoept 
as  repealed  by  subsequent  laws.  The  consoU- 
dation  act  provided  that,  as  to  the  operation  ot 
of  the  two  acts,  the  Penal  Code  should  be  treated 
as  taking  effect  after  the  former  act.  Held,  that 
section  725  did  not  preserve  section  100  of  the 
former  charter  as  section  58  of  the  consolidation 
act,  but  that  section  72  became  the  law  applicable 
to  bribery  in  the  city,  as  to  cases  arising  after  its 
passage.  Following  People  v.  Jaehne,  8  N.  E. 
Rep.  874,  and  Same  v.  O'Neill,  16  N.  E.  Bep.  68. 

2.  Samb— CoxsTiTUTioNAi.  LAW— Ex  Post  Facto 
— Prospective  Operatiok. 

Though  said  section  72,  which  increased  the 
penalty  for  bribery,  was  by  its  adoption  by  the 


lAfflrmlng  35  Fed.  Rep.  857. 
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eontolldatlon  act  made  appllaable  to  bribery  In 
the  oitj  committed  before  it  took  efteot,  and  as 
to  snoh  is  void,  its  validity  is  not  affected  as  to 
oSenses  arising  after  April  1, 1888,  when  both 
the  consolidation  act  and  the  Penal  Code  were  in 
force. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  Districtof  New  York. 

Petition  by  Henry  W.  Jaehne  for  writs  of 
Jutbeets  eorptu  and  certiorari.  From  an  or- 
der denying  the  prayer  of  the  petition  he  ap> 
peals. 

MeKemte  SempU,  for  appellant.  Rogtr 
e  if.  Sherman,  for  the  People. 

•  FuiXER,  C.  J.  *  This  is  an  appeal  from  an 
order  of  the  circuit  court  of  the  United  States 
for  the  Southern  district  of  New  York  deny- 
ing appellant's  petition  for  the  writs  of  Jia- 
heas  corpus  and  certiorari.  'J'he  petition  al- 
leges that  petitioner  was  convicted  in  the 
court  of  oyer  and  terminer  of  the  city  and 
county  of  New  York,  in  May,  1886,  of  the 
crime  of  bribery,  committed  as  a  member 
of  the  common  council  of  the  city  of  New 
York,  and  was  sentenced  May  20,  1886,  to 
be  imprisoned  in  the  state  prison  for  the 
term  of  nine  years  and  ten  months,  and  en- 
tered upon  such  imprisonment  May  21st; 
that  "the  only  authority  of  law  for  said  sen- 
tence upon  said  conviction  is  a  statute  of  the 
state  of  New  York,  passed  July  1,  1882,  and 
known  as  the  ■  Consolidation  Act,'  and  espe- 
cially the  2143d  section  thereof,  by  force  of 
which  the  <  Penal  Code,'  otherwise  inapplica- 
ble, is  made  to  apply  to  said  ofFense,  and 
thereby  the  offense  is  made  punishable,  al- 
though committed  before  the  ■  Consolidation 
Act '  took  effect,  as  well  as  wlien  committed 
after,  indifferently  and  Indiatinguishably,  by 

«a  maximum  imprisonment  of  ten  years  in 
r state  prison;  whereas,  before  that  act  took 
effect,  said  offense  was  punishable  by  a  max- 
imum imprisonment  in  the  penitentiary  of 
two  years;"  that  said  law  is  ex  post  facto; 
and  that  petitioner,  having  served  the  full 
term  of  imprisonment  which  could  lawfully 
be  imposed,  is  entitled  to  be  discharged. 

The  Penal  Code  of  the  state  of  New  York 
took  effect  as  a  law  December  1,  1882;  and, 
under  its  seventy-second  section,  the  maxi- 
mum punishment  for  the  crime  of  bribery 
committed  by  any  person  who  executes  any 
of  the  functions  of  a  public  office  was  fixed 
at  10  years'  Imprisonment,  or  $5,000  fine,  or 
both.  The  city  consolidation  act  was  passed 
July  1,  1882,  to  take  effect  March  1,  1883; 
and  by  section  2143  it  was  provided  that  tlie 
Penal  Code  should  have  the  same  effect  as  if 
passed  after  "this  act,"  By  section  100  of 
e  the  New  York  City  charter  of  1873,  (chapter 

•  335,  Laws*  1873,)  the  crime  of  bribery  com- 
mitted by  a  member  of  tlie  common  council 
subjected  him  upon  conviction  to  imprison- 
ment not  exceeding  two  years,  or  fine,  or 
both.  By  section  58  of  the  consolidation  act 
this  section  100  of  the  act  of  1873  was  re-en- 
acted. By  section  725  of  the  Penal  Code  "all 
acts  incorporating  municipal  corporations, 
and  acts  amending  acts  of  incorporation  or 


charters  of  sach  corporation,"  were,  inter^ 
alia,  declared  not  to  be  affected  by  it,  and^ 
recognized  as  continuing  in  force,*notwith-* 
standing  the  Code,  except  so  far  as  repealed 
by  subsequent  laws.  It  is  claimed  that  sec- 
tion 100  of  the  act  of  1873  was  not  repealcM] 
by  the  Penal  Code,  but  was  excepted  from 
itis  operation  by  section  725,  and  continued 
in  force  for  the  four  months  between  Decern^ 
ber  1,  1882,  when  tlie  Penal  Code  went  into 
operation,  and  March  1,  1883,  when  the  con« 
solidation  act  took  effect,  and  that  section  58 
of  the  latter  act  then  replaced  it,  and  was  not 
superseded  by  section  72  of  the  Penal  Code, 
under  section  2143  of  the  consolidation  act. 
but  kept  in  force  by  section  725  of  the  Penal 
Code;  or,  in  other  words,  it  is  argued  that 
section  100,  being  a  section  of  the  city  char- 
ter, was  saved  from  repeal  by  the  Penal  Code 
by  section  725  of  the  latter,  and  was  not  re> 
pealed  until  by  the  subsequent  law,  known  as 
the  "City  Consolidation  Act,"  which  took  ef- 
fect March  1,  1883,  and  was  even  then  con- 
tinued in  force  as  section  58  of  the  consoli- 
dation act,  which  is  identical  with  said  sec- 
tion 100;  and  that,  at  all  events,  the  measure 
of  punishment  from  December  1,  1882,  to 
March  1,  1883,  is  that  prescribed  by  section 
100  of  the  old  charter,  and  repeated  in  sec- 
tion 58  of  the  new.  And  it  is  insisted  that 
section  72  of  the  Penal  Code,  with  the  force 
and  effect  given  it  by  section  2143  of  the  con- 
solidation act,  under  the  decisions  of  the  New 
York  court  of  appeals,  is  ex  post  facto,  and 
therefore  void,  in  that  thereby  the  maximum 
punishment  by  imprisonment  of  the  crime  of 
bribery  committed  before  as  well  as  after 
the  consolidation  act  went  into  effect  was 
changed  from  two  to  ten  years. 

In  People  v.  O'Neill,  109  N.  Y.  261, 16  N.  E. 
Eep.  68,  and  People  v.  Jaehne,  103  N.  Y.  182, 8 
N.  £.  Bep.  374,  it  was  held  by  the  court  of 
appeals  that  section  100  of  chapter  335  of  the 
act  of  1873  was  not  within  the  saving  clause 
of  section  725  of  the  Penal  Code,  but,  on  the 
contrary,  was  repealed  by  that  Code  as  soon 
as  it  went  into  operation,  December  1,  1882; 
and  that  section  58  of  the  consolidation  act, 
which  is  but  a  transcript  of  said  section  100, 
was  not  kept  in  force  by  said  section  725,  and 
was  superseded  by  section  72  of  the  Penal 
Code,  which  latter  section  was  prospective 
merely,  and  could  only  operate  upon  thecrime^ 
of  bribery  committed  by  a  member  of  then 
common'council  after  the  Penal  Code  took* 
effect.  Accepting  the  conclusions  of  the 
highest  court  of  the  state  of  New  York  as  to 
tlie  operation  of  the  acts  in  question  in  sub- 
stituting, under  section  72,  a  longer  term  of 
Imprisonment  for  that  which  had  theretofore 
existed,  it  is  clear  that  section  72  governed 
future  cases  only;  but,  even  if,  taken  in  con- 
nection with  all  the  other  statutory  provisions 
referred  to,  it  could  be  construed  as  also  re- 
troactive, as  it  was  admitted  upon  the  argu- 
ment that  the  crime,  upon  conviction  of  which 
the  petitioner  was  sentenced  to  the  imprison- 
ment he  is  now  undergoing,  was  charged  to 
have  been  committed  in  1884,  long  after  tba 
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Penal  Code  and  the  consolidation  act  went 
Into  effect,  we  perceive  no  reason  for  the 
discharge  of  the  prisoner  upon  the  ground 
that  section  72  might  be  held  invalid  in  re- 
spect to  a  crime  committed  between  Decem- 
ber 1,  1882,  and  April  1,  1883,  if  drawn  in 
question  In  a  proper  case.  The  rule  upon  this 
subject  which  we  consider  applicable  is  that 
"a  legislative  act  may  be  entirely  valid  as  to 
some  classes  of  caaes  and  clearly  void  as  to 
others.  A  general  law  for  the  punishment 
of  offenses,  which  should  endeavor  to  reach 
by  its  retroactive  operation  acts  before  com* 
mltted,  as  well  as  to  prescribe  a  rule  of  con- 
duct for  the  citizen  in  future,  would  be  void 
80  far  as  it  was  retrospective;  but  such  in- 
validity would  not  affect  the  operation  of  the 
law  in  regard  to  the  cases  which  were  within 
thelegislativecontrol."  C!ooley,  Const.  Lim. 
(5th  Ed.)  215. 

The  order  of  the  circuit  court  refusing  the 
Wilts  was  right,  and  it  is  affirmed. 


<U8  C.  8.  212)  

Rn>iNGS  et  al.  o.  Johkson  et  al. 

(November  12, 1888.) 

1.  CoTTBTs— Fkder^l  Codrtb— Foku  ov  AonoN— 
Vs]n)OR  AND  Vendeb — Cakceujition  op  Saue. 
A  bill,  filed  in  the  federal  drouit  oonrt  in  Lou- 
laisna,  by  a  vendor,  praying  for  cancellation  of 
fhe  act  of  sale  and  retrocession  of  the  property, 
or,  if  that  be  refused,  for  a  decree  of  nullity  of 
executory  prooeedings  and  a  sale  under  a  mort- 
gage by  the  vendee,  and  for  the  reooveiy  of  the 
balance  of  the  price,  with  an  aUowanoe  of  a  ven- 
dor's privilege  and  mortgage,  with  priority  over 
fhe  mortgage  by  the  vendee  Is  an  equitable  pro- 
ceeding; it  is  immaterial  that  an  action  of  nul- 
lity would  lie  in  the  state  court,  as  there  are  no 
courts  of  equity  in  that  state. 

t.  HOBTOAGEa — ^REOORniNO. 

In  Louisiana,  since  the  act  of  1855,  (Bev.  St. 
1870,  p.  617,)  an  unrecorded  mortgage  Is  invahd 
as  to  third  persons,  though  they  have  fuH  knowl- 
edge of  it. 
8.  Same— Vendob  ahtj  Vesdee— Vendor's  Libn. 

A  vendor,  by  failure  to  record  his  act  of  sale, 
loses  the  priority  of  his  vendor's  privilege  and 
mortgage,  as  against  mortgagees  of  the  vendee 
whose  mortgages  are  recorded,  though  they 
knew  of  the  privilege. 

4.  SaXB — ^FOBEOLOSURE — ^PaBTIBB. 

And  the  mortgagees  of  the  vendee,  if  their 
mortgages  oontafn  the  pact  de  non  aUenando, 
may  foreclose  without  making  the  vendor  a 
party. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

Bill  by  Cornelius  P.  Voorhies  against  W. 
K.  Johnson,  executor uf  Samuel  K.  Johnson, 
deceased,  and  Jacob  U.  Payne.  On  the 
death  of  Voorhies,  bis  administrators,  Joseph 
C.  Ridings  and  Cornelius  C.  Voorhies,  were 
substituted  as  plaintiffs.  From  a  decree 
sustaining  a  demurrer,  and  dismissing  the 
original  and  supplemental  bills,  plaintiffs 
appeal. 
^     J.  U.  Graham,  for  appellants. 

fi 

•  'Bbadlbt,  J.  This  case  comes  before  us 
in  a  most  unsatisfactory  manner.  It  is  an 
appeal  from  a  decree  dismissing  a  bill  in 
equity  on  demurrer;  and  the  record  is  grossly 
imperfect  in  omitting  to  set  forth  the  docu- 


ments referred  to  In  the  bill,  and  necessary 
to  a  fair  understanding  of  the  case.  There 
is  no  opinion  of  the  court  below  showing  the 
reasons  of  the  decree,  and  no  brief  or  ap- 
pearance of  counsel  for  the  appellees  to  ex- 
plain on  what  grounds  the  bill  of  complaint 
was  faulty  or  insufficient.  It  is  an  imposi- 
tion on  the  court  thus  to  throw  upon  it  the 
labor  of  finding  out  for  itself  the  questions 
Involved,  and  the  arguments  in  support  of 
the  decree  of  dismissal.  This  is  specially 
trne  where,  as  in  the  present  case,  the  system 
of  laws  out  of  which  the  controversy  grows 
is  an  exceptional  one,  and  unfamiliar  to  the 
great  body  of  lawyers  and  judges  of  the 
country. 

The  leading  facta  of  the  case,  as  stated  in 
the  bill,  are  as  follows:  In  December,  1865, 
the  original  complainant,  Cornelius  F  Voor- 
hies, sold  to  Samuel  K.  Johnson,  the  ances- 
tor of  one  of  the  defendants,  the  Experiment 
plantation,  situated  in  the  parish  of  Avoy- 
elles, and  for  part  of  the  purchase  money  re- 
ceived from  Johnson  his  two  promissory^ 
notes  for  $4,000  each,  payable  at  a  bank  in^ 
New  Orleans  on  the  1st  of  February,*1867» 
and  1868,  which  notes  were  secured  by  spe- 
cal  mortgage  and  vendor's  privilege,  reserved 
in  the  act  of  sale.  This  act  was  not  recorded 
in  the  office  of  the  recorder  of  the  parish  until 
April,  1872.  At  the  maturity  of  the  notes 
the  time  for*their  payment  was  extended  to 
the  year  1871,  when  payments  were  made 
amounting  in  the  aggregate  to  $2,727.  No 
other  payments  have  ever  been  made.  On 
the  6th  of  February,  1868,  Johnson  granted 
to  Payne,  Huntington  &  Co.  a  B{)ecial  mort- 
gage on  the  same  plantation  to  secure  future 
advances  to  the  amount  of  $30,000,  to  aid  in 
cultivating  it,  and  gave  them  his  four  notes 
for  $7,500  each.  When  Payne,  Uuntington 
&  Co.  took  this  mortgage  they  were  fully 
aware  of  Voorhies'  right  of  mortgage  and 
privilege  on  the  plantation,  and  in  their  act 
of  mortgage  dispensed  with  the  production 
of  a  mortgage  certificate.  On  tbe  15th  of 
March,  1870,  Voorhies  gave  Payne,  Hunting- 
ton &  Co.  another  mortgage  on  the  same 
plantation  for  $26,000,  to  cover  $20,000, 
then  acknowledged  to  be  due,  and  $6,000 
more  to  be  thereafter  advanced.  After  this, 
Johnson  dying  insolvent,  Payne,  the  other 
defendant,  who  was  tbe  head  of  the  firm  of 
Payne,  Huntington  &  Co.,  and  assignee  of 
the  mortgages  and  notes  given  to  his  firm, 
in  December,  1873,  sued  out  an  executory 
process  from  the  district  court  of  the  parish 
of  Avoyelles  for  the  full  amount  of  the  two 
mortgages  given  to  the  firm,  namely  $50,- 
OUO,  and  bad  the  plantation  sold,  and  became 
himself  the  purchaser  for  the  sum  of  $20,- 
210.33,  and  retained  the  whole  amount  of  ad- 
judication on  account  of  his  debt.  Of  these 
proceedings  Payne  gave  no  notice  to  Voor- 
hies, (who  resided  in  Missouri,  and  was  ig- 
norant of  what  was  being  done,)  and,  to 
facilitate  tbe  proceedings,  procured  from 
Johnson's  executor  a  written  waiver  of  no- 
tice of  demand,  and  notice  of^izure,  and 
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time,  and  a  consent  that  the  sheriff  proceed 
with  the  seizure  and  sale  as  if  the  formali- 
ties had  been  strictly  complied  with. 

The  sale  upon  the  executory  process  was 
made  in  February,  1874,  and  a  little  over  a 
y«>ar  thereafter,  in  March,  1875,  Voorhies 
M filed  the  original  bill  in  this  case,  to  which 
?the  defendant*Payne  demurred.  The  bill  was 
tlien  amended  by  filing  what  is  denominated 
in  tlie  record  a  "supplemental  bill,"  but 
which  is  more  in  the  nature  of  an  amended 
bilL — setting  forth  the  facts  above  stated  with 
more  particularity,  and  praying  (1)  for  a  can- 
cellation of  the  sale  made  by  Voorhies  to 
Jolinson,  and  a  retrocession  of  the  plantation ; 
(2)  if  this  should  be  refused,  then  for  a  de- 
cree of  nullity  of  the  executory  proceedings 
and  sale  to  Payne,  and  for  a  recovery  of  the 
amount  due  on  the  complainant's  two  notes, 
with  an  allowance  of  vendor's  privilege  and 
mortgage,  with  priority  over  the  mortgages 
given  to  Payne.  Huntington  &  Co. ;  (8)  if  the 
decree  of  nullity  should  be  refused,  then  that 
the  complainant  might  be  decreed  to  be  paid 
out  of  the  proceeds  of  the  adjudication  to 
Fayne,  and  that  the  latter  might  be  con- 
demned to  pay  accordi  ugly ;  and  (4)  for  general 
relief.  The  defendants  again  demurred,  and 
the  demurrer  was  sustained,  and  the  bill  dis- 
missed. As  the  demurrer  was  a  general  one, 
we  cannot  know  with  certainty  for  what  rea- 
son it  was  sustained  by  the  court.  There 
was  a  motion  for  rehearing,  and  the  grounds 
of  that  motion  are  spread  upon  the  record,  as 
well  as  the  complainant's  brief  presented  to 
the  court  on  that  occasion.  Tnese  documents 
lead  us  to  infer  that  the  principal  grounds  of 
objection  to  the  bill  were, — First,  that  the 
executory  process  had  the  effect  of  a  judg- 
ment, and,  being  decided  by  a  state  court, 
could  not  be  brought  in  question  in  a  feder^ 
tribunal;  seoondiy,  that  a  proceeding  tu  an- 
nul a  sale  and  compel  the  vendee  to  retro- 
oede  the  property  should  be  an  action  at  law, 
and  not  a  suit  in  equity.  The  court  gave 
the  complainant  leave  to  amend  his  bill  by 
inserting  a  charge  of  fraud  and  a  prayer  for 
diacoveiy,  so  as  to  give  equitable  jurisdiction; 
but  this  the  complainant  declined  to  do,  and 
stood  on  the  equity  of  his  bill.  Whereupon 
the  following  consent  order  was  made,  to- 
wit:  "On  motion  of  the  complainant  and  of 
defendants,  suggesting  that  the  former  de- 
clines converting  his  action  into  one  for  dis- 
covery, as  allowed  by  the  decree  for  a  new 
trial,  it  is  agreed  that  tliis  case  be  again  sub- 
mitted to  the  court  on  tlie  defendants'  de- 
^murrer  to  the  jurisdiction  of  tlie  court  that 

gthis  is  not  a  case  in  equity,  but  one  at  law." 
Thereupon  the  court  made  a  final  decree  dis- 
missing the  original  and  supplemental  bills, 
and  from  that  decree  the  present  appeal  was 
taken. 

The  ground  on  which  the  bill  thus  seems 
to  have  been  linHlly  dismissed,  namely,  tliat 
it  exhibits  a  case  for  an  action  at  law  only, 
and  not  for  a  suit  in  equity,  is  untenable. 
The  prayer  for  a  cancellation  of  the  original 
sale  by  Voorhies  to  Johnson  is  based  on  the 


rule  of  law  which  prevails  In  Louisiana  witb 
regard  to  commutative  contracts;  that  iSr 
"contracts  in  which  what  is  done,  given,  or 
promised  by  one  party  is  considered  as  equiv. 
alent  to,  or  a  consideration  for,  what  is  done, 
given,  or  promised  by  the  other. "  Rev.  Civil 
Code,  art.  1768.  The  Code  declares  that  "a 
resolutory  condition  is  implied  in  all  com- 
mutative contracts,  in  case  eitherof  the  par- 
ties does  not  comply  witb  his  engagements. 
In  this  case  the  contract  is  not  dissolved  of 
right.  The  party  complaining  of  a  breach 
of  the  contract  may  either  sue  for  its  disso- 
lution witli  damages,  or,  if  the  circumstances 
of  the  case  permit,  demand  a  specific  per- 
formance." Id.  art.  2046.  "The  dissolving 
condition,  •  •  •  when  accomplished, 
operates  the  revocation  of  the  obligation, 
placing  matters  in  the  same  state  as  though 
the  obligation  had  not  existed."  The  creditor 
seeking  to  avail  himself  of  it  is  obliged  to  re- 
store what  he  has  received.  Id.  art.  2045. 
"If  the  buyer  does  not  pay  the  price,  the 
seller  may  sue  for  the  dissolution  of  the  sala" 
Id.  art.  2561.  In  certain  cases  "the  judge 
may  grant  to  the  buyer  a  longer  or  shorter 
time,  according  to  circumstances,  provided 
such  term  exceed  not  six  months."  Id.  art. 
2562.  In  order  to  enforce  the  resolutory 
condition  there  must  be  a  judicial  demand 
and  a  regular  adjudication.  Hen.  La.  Dig. 
art.  "Obligations,"  7,  (b,)  and  cases  there 
cited.  This  resolutory  condition  may  be 
waived,  or  such  changes  may  have  taken 
place  that  the  parties  cannot  be  put  back  into 
the  same  position  in  which  they  were,  or  the 
delinquent  party  may  have  bad  a  proper  ex- 
cuse for  want  of  promptness  in  performance; 
all  wliich  things  are  proper  to  be  submitted 
to  the  judgment  of  a  court.  In  the  present 
case,  the  complainant  offered  by  his  bill  ton 
refund  all  the*money  he  had  received  on  the* 
sale,  and  to  give  up  and  cancel  the  two  un- 
paid notes  which  lie  still  held.  Now,  it 
seems  to  us  perfectly  clear  that  a  suit  for  en- 
forcing such  a  condition  is  eminently  an 
equitable  proceeding.  The  inquiry  necessary 
to  be  made  into  all  the  circumstances  of  the 
case,  with  a  view  to  the  possible  exercise  of 
discretion  in  giving  to  the  defendant  further 
time,  the  decree  of  rescission  itself,  and  the 
mutual  accounts  to  be  rendered  by  the  par- 
ties for  interest  received  on  one  side  and 
fruits  and  profits  on  the  other,  one  and  all, 
either  belong,  or  are  suitable  to,  equitable 
modes  of  relief,  and  would  be  entirely  un« 
suited  to  a  common-law  action.  The  fact 
that  an  action  of  nullity  lies  in  such  a  case 
in  Louisiana  does  not  vary  the  matter.  Such 
an  action  lies  there  because  there  are  no 
courts  of  equity  in  that  state.  All  suits  are 
actions  at  law.  But,  in  the  nature  of  things, 
it  full  justice  is  to  be  done,  some  of  these 
actions  must  admit  of  lines  of  inquiry  and 
metliods  of  relief  which,  under  tlie  English 
system,  would  be  proper  for  a  suit  in  equity. 
And  it  is  settled  law  that  the  courts  of  the 
United  States  do  not  lose  any  of  their  equi- 
table lurisdiction  in  those  states  where  no 
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tnch  conrts  exist;  but,  on  the  contrary,  are 
bound  to  administer  equitable  remedies  in 
cases  to  which  they  are  applicable,  and  which 
are  not  adapted  to  a  common-law  action. 
Thus,  an  equitable  title  or  an  equitable  de- 
fense, thou{|;h  allowed  to  be  set  up  in  a  state 
court,  cannot  be  set  up  in  an  action  at  law  in 
the  same  state  in  the  federal  courts,  but  must 
be  made  the  subject  of  a  suit  in  equity. 
Fenn  v.  Holme.  21  How.  481;  Hurt  v.  Hol- 
llngswortb,  100  U.  S.  100.  We  have  dis- 
tinctly held  that  the  equity  jurisdiction  and 
remedies  conferred  by  the  laws  of  the  United 
States  upon  its  courts  cannot  be  limited  or 
restrained  by  state  legislation,  and  are  uni- 
form throughout  the  different  states  of  the 
union.  Payne  v.  Hook,  7  Wall.  425.  We 
think,  therefore,  that  the  court  erred  in  dis- 
missing the  bill  for  want  of  jurisdiction. 

There  is  still  another  ground  for  this  con- 
clusion. The  second  prayer  of  the  bill  is  for 
nullity  of  the  proceedings  under  the  execu- 
tory  process,  and  for  a  recovery  of  the  amount 
H  due  to  the  complainant  as  holding  a  mortgage 
?  superior  in  rank  to'the  mortgages  given  to 
Fayne,  Huntington  &  Co.  In  other  words, 
this  is  virtually  a  prayer  to  annul  the  sale  to 
Payne,  to  decree  priority  in  favor  of  com- 
plainant, and  to  have  the  property  foreclosed 
and  sold  under  bis  mortgage  for  tiie  satisfac- 
tion of  his  debt.  If  not  in  words,  this  is  the 
effect  that  would  be  given  to  the  prayer  In 
view  of  the  prayer  for  general  relief.  Surely 
it  cannot  be  disputed  that  this  is  a  prayer  for 
equitable  relief.  Therefore,  if  there  was 
nothing  more  in  the  case  than  the  question 
of  Jurisdiction,  we  should  be  obliged  to  re- 
verse the  decree  at  once,  and  send  the  case 
back  for  further  proceedings.  But  on  an  ap- 
peal in  an  equity  suit  the  whole  case  is  before 
us,  and  we  are  bound  to  decide  it  so  far  as  it 
is  in  a  condition  to  be  decided.  The  bill  was 
dismissed  on  demurrer  for  want  of  jurisdic- 
tion. Though  the  court  below  may  have 
ened  in  dismissing  it  on  this  ground,  yet  if 
we  can  see  that  there  is  any  other  ground  on 
which  it  ought  to  be  dismissed,  for  example, 
want  of  equity  on  the  merits,  we  must  affirm 
the  decree.  This  makes  it  necessary  that  we 
should  go  into  a  further  examination  of  the 
case  made  by  the  bill  and  supplemental  bill. 
As  before  stated,  we  are  laboring  under  a 
great  deal  of  embarrassment  on  account  of 
the  imperfect  condition  of  the  record,  and  the 
absence  of  any  indication  on  the  part  of  the 
defendant  as  to  the  grounds  on  which  the  bill 
is  objected  to.  But  we  think  sufficient  ap- 
pears to  enable  us  to  form  a  tolerably  satis- 
'lactory  conclusion. 

First,  let  us  examine  the  main  ground  of 
complainant's  claim  to  relief,  namely,  that  his 
vendor's  privilege  and  mortgage  is  superior 
in  right  to  that  created  by  the  mortgages  giv- 
en to  Payne,  Huntington  &  Co.,  and  hence 
that  be  is  not  t)ound  by  the  foreclosure  of 
their  mortgages  by  means  of  the  executory 
process.  If  this  ground  is  untenable,  if  he 
has  no  such  superior  right,  the  main  support 
wt  bis  case  is  taken  away,  and,  of  course,  we 


must  take  the  case  as  it  is  made  by  bis  own 
showing.  Since,  as  we  have  seen,  the  com-a 
plainant  tailed  to  have  his  act  of  sale,  by  whicb^ 
he  reserved  the  vendor's  privileg«*and  mort-» 
gage,  recorded  until  April,  1872,  more  than  six 
years  after  its  date,  and  the  mortgages  were 
given  to  Fayne,  Huntington  &  Co.  in  the  mean 
time,  namely,  in  February,  1868,  and  March, 
1870,  they  having  full  knowledge  of  his 
right,  the  question  is  raised,  which  was  onca 
much  mooted  in  Louisiana,  whether  an  unre> 
corded  mortgage  or  conveyance  has  priority 
over  a  subsequent  one  taken  by  a  person  who 
has  full  knowledge  of  the  first.  The  conflict 
of  opinion  probably  arose  from  variations  ia 
the  phraseology  of  different  laws  standing 
concurrently  on  the  statute  book.  In  1808 
the  flrst  Code  was  adopted,  and  in  the  section 
relating  to  the  registering  of  mortgages  it 
was  declared  that  to  protect  the  good  faith  of 
third  persons  ignorant  of  the  existence  of 
mortgages,  and  to  prevent  fraud,  conven* 
tional  and  judicial  mortgages  should  be  re- 
corded, or  entered  in  a  public  book  kept  for 
that  purpose,  within  six  days  from  their  date^ 
when  made  in  Kew  Orleans,  and  one  day 
more  for  every  two  leagues,  distance  there- 
from ;  and  that,  if  such  recording  was  made 
within  that  time,  it  should  have  effect  against 
third  persons  from  the  date  of  the  mortage; 
but,  if  not,  the  mortgage  should  "have  effect 
against  third  persons,  being  bona  flde,  only 
from  the  day  of  such  recording. "  Code  1808, 
p.  464.  art.  52.  This  law  undoubtedly  dis- 
pensed with  inscription  as  against  third  per- 
sons having  notioeof  the  mortgage;  for  they 
could  not  be  said  to  take  in  good  faith  a  subse- 
quent incumbrance  antagonistic  to  the  mort- 
gage. But  not  long  after  the  adoption  of  tbe 
Code  (March  24,  1810)  an  act  was  passed  de- 
claring that  no  mortgage,  and  no  notarial  act 
concerning  immovable  property, should  have 
any  effect  against  third  persons  until  recorded 
in  the  office  of  the  judge  of  the  parish.  3 
Mart.  Dig.  138;  2  Lislet,  285.  This  was  cer- 
tainly peremptory  language,  and,  taken  liter* 
ally,  gave  no  room  for  indulgence  in  favor 
of  an  unrecorded  mortgage  against  third  per- 
sons, whether  they  had  knowledge  of  it  or 
not.  Then  came  the  Code  of  1825,  which  re- 
peated, in  substance,  the  provision  of  tbe 
Code  of  1808,  declaring,  in  articles  3314  and 
3315,  that  mortgages  are  only  allowed  to^ 
prejudice  third  persons  when  they  have  beenU 
publicly  inscribed  on  records*kept  for  that* 
purpose;  but  that  by  the  words  "third  per- 
sons" are  to  be  understood  all  who  are  not 
parties  to  the  act  or  judgment  on  which  the 
mortgage  is  founded,  and  who  hare  dealt 
with  the  debtor  either  in  ignorance  of  the 
right  or  before  its  existence.  This  again 
opened  tbe  door  for  indulgence.  But  two 
years  later  (March  20, 1827)  an  act  was  passed 
relating  to  conveyances  in  New  Orleans,  de- 
claring that,  whether  executed  before  a  no- 
tary or  by  private  act,  they  should  have  no  ef- 
fect against  third  persons  but  from  the  day  of 
their  being  registered.  2  Lislet,  303.  And 
in  1855  an  act  was  passed  declaring  tliat  no 
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Botarlal  act  concerning  Immovable  property 
Bttonld  bave  any  effect  against  tiiird  persons 
nntil  the  aame  should  have  been  recorded  in 
tiie  oflSce  of  the  parish  recorder  or  register  of 
conveyances  of  the  parish  where  the  property 
was  situated;  and  that  ali  sales,  contracts, 
and  judgments  not  so  recorded  should  be  ut- 
terly null  and  void  except  between  the  parties 
thereto ;  and  that  the  recording  might  be  made 
at  any  time,  but  should  only  afCect  third  per- 
sons from  the  time  of  the  recording.  Acts 
1855,  p.  335;  Rev.  St.  1870,  p.  617.  In  the 
same  direction,  on  the  revision  of  the  Code 
in  1870,  the  last  clause  of  article  3315,  (now 
8343)  which  made  the  ignorance  of  third  per- 
sons a  factor  in  the  requirement  of  registry, 
was  omitted,  and  the  provisions  of  the  act  of 
1855  were  inserted  as  new  articles  in  the  Code 
under  the  numbers  2264,  2265. 2266. 

Under  these  changing  and  inconstant  con- 
ditions of  the  textual  law,  the  supreme  court 
of  Louisiana  for  a  long  time,  though  with  oc- 
casional opposition  and  dissent,  maintained 
the  doctrine  that  actual  knowledge  of  a  prior 
muecorded  title  or  mortgage  is  equivalent  to 
the  registry  of  it,  or  to  notice  resulting  from 
such  registry,  so  far  as  the  person  having 
such  knowledge  is  concerned.  The  cases 
holding  this  view  are  collected  in  Hen.  La. 
IMg.  (Ed.  1861.)  tit.  "Registry"  8,  (o.)  (1,) 
D.  The  last  cases  firmly  adhering  to  this 
doctrine  were  Swan  t.  Moore,  14  La.  Ann. 
885,  (decided  in  1859;)  and  Smith  v.  Lam- 
beth's Ex'rs,  15  La.  Ann.  566,  (decided  in 
1860.)  Chief  Justice  Mbrbick  dissented  in 
ttie  former  case,  holding  to  the  literal  inter- 
Spretation  of  the  statute  of  1855  as  "the  last 
?  expression  of  the  legislative  will  upon  the 
subject."  This  court  followed  the  Louisiana 
decisions  in  Patterson  t.  De  la  Ronde.  8  Wall. 
292,  decided  as  late  as  December  term,  1868. 
Bat  in  1869  the  tide  turned,  and  the  supreme 
court  of  Louisiana  came  around  to  Chief 
Jnstice  Mjebriok's  view;  and  in  the  cases  of 
Britton  y.  Janney.  21  La.  Ann.  204,  and 
Harang  v.  Plattsmier,  21  La.  Ann.  426,  held 
to  the  strict  construction  of  the  law,  namely, 
that  an  ulirecorded  mortgage  was  void  as 
against  third  persons  even  though  they  knew 
of  such  mortgage.  The  same  ruling  was 
made  in  Rochereau  v.  Dupasseur,  22  La. 
Ann.  402.  In  all  of  these  cases  the  prior 
mor^ages  were  actually  recited  in  the  sub- 
«equent  ones,  and  yet  lost  their  rank  as 
against  sabsequent  mortgages  by  reason  of 
not  being  reinscribed  in  proper  time.  These 
decisions  have  been  followed  by  a  long  series 
of  others  to  the  same  purport.  See  Levy  v. 
Mentz,  23  La.  Ann.  261 ;  Succession  of  Simon, 
Id.  534;  Gaienni^  v.  Gaienni^,  24  La.  Ann. 
79;  Bochereau  v.  De  la  Croix,  26  Lia.  Ann. 
684;  Villavaso  v.  Walker,  28  La.  Ann.  775; 
Adams  v.  Daunis,29  La.  Ann.  315;  Watson 
v.  Bondurant,  30  La.  Ann.  11.  We  may 
therefore  regard  it  as  the  settled  jurispru- 
dence of  Louisiana  that,  at  least  from  and 
since  the  passage  of  the  law  of  1855,  an  un- 
recorded mortgage  has  no  effect  as  to  third 
persona  not  parties  to  the  act  of  mortgage  or 


judgment,  even  though  they  had  full  knowl- 
edge of  it.  The  registry  seems  to  be  intended 
not  merely  as  constructive  notice,  but  as  es- 
sential to  the  validity  of  the  mortgage  as  to 
third  persons.  It  is  interesting  to  know  that 
this  result  coincides  with  tlie  doctrine  of  the 
French  jurists,  deduced  from  tlie  Code  Na- 
poleon, article  2134  of  which  declares  that, 
"between  creditors,  a  mortgage,  whether  le- 
gal, judicial,  or  conventional,  has  no  rank  ex- 
cept from  its  inscription  by  the  creditor  on 
the  records  of  the  custodian,  in  the  form  and 
manner  prescribed  by  law,"  saving  certain 
enumerated  exceptions,  not  relating  to  the 
matter  in  hand.  See  Paul  Pont.  Privileges 
&  Hypoth^ques,  arts.  727,  728. 

Privileges,  especially  the  vendor's  privi-j, 
lege,  and  other  privileges  affecting  immova-^ 
ble  property,  have  undergone  much  the*same» 
course  of  legislative  restriction  as  that  im- 
posed upon  mortgages.  Originally,  nearly 
all  privileges,  being  created  by  the  law  itself, 
were  valid  and  effective  without  any  public 
registry.  But  such  secret  liens  often  pro- 
duced unjust  effects,  and  legislation  has  been 
resorted  to  for  the  purpose  of  avoiding  this 
evil.  The  Civil  Code  of  1825  declared  that 
"  the  vendor  of  an  immovable  or  slave  only 
preserves  his  privilege  on  the  object  when  he 
has  caused  to  be  duly  recorded,  at  the  office 
for  recording  mortgages,  his  act  of  sale,  in 
the  manner  directed. "  The  lien  or  privilege 
of  laborers,  mechanics,  and  contractors  was 
subjected  to  a  like  restriction;  and,  as  to 
both  kinds,  it  was  declared  that  they  must  be 
recorded  within  six  days  from  date,  an  addi- 
tional day  being  allowed  for  every  two 
leagues'  distance  from  the  p{ace  where  the 
act  was  passed  to  that  where  the  register's 
office  was  kept;  and,  if  not  recorded  within 
the  time  limited,  they  should  have  no  effect 
as  a  privilege, — that  is,  should  confer  no 
preference  over  creditors  who  had  acquired  a 
mortgage  in  the  mean  time,  and  recorded  it; 
but  would  be  good  against  third  persons  from 
the  time  of  being  recorded.  Civil  Code,  arts. 
3238-3241.  This  was  the  law  In  force  when 
Voorhies  sold  the  plantation  to  Johnson,  and 
when  Johnson  gave  his  first  mortgage  to 
Payne,  Huntington  &  Co.  In  August,  18^, 
a  new  constitution  was  adopted  in  Louisiana, 
by  tlie  123d  article  of  which  it  was  declared 
that  the  legislature  should  provide  for  the 
protection  of  tlie  rights  of  married  women  to 
their  dotal  and  paraphernal  property  and  for 
the  registration  of  the  same,  but  that  no 
mortgage  or  privilege  should  thereafter  af- 
fect third  parties  unless  recorded  in  the  par- 
ish where  the  property  to  be  affected  was  sit- 
uated;and  that  tacit  mortgages  and  privileges 
then  existing  in  the  state  should  cease  to 
have  effect  against  third  persons  after  the  1st 
of  January,  1870,  unless  duly  recorded;  and 
that  the  legislature  should  provide  by  law 
for  the  registration  of  all  mortgages  and  priv- 
ileges. The  legislature  was  not  slow  to  obey 
this  constitutional  injunction.  In  Septem- 
ber, 1868.  it  passed  a  law  amending  the  sec- 
tions of  the  Code  recited  above,  and  changing 
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^  article  S240  so  as  to  make  the  privileges  re- 
g  f  erred  to,  namely,  those  of  a  vendor  of  an  im- 

•  movable,  and  of  laborers  •and  mechanics, 
valid  against  third  persons  only  from  the 
time  of  recording;  thus  talcing  away  the  re- 
troactive effect  of  a  registry  which  It  previ- 
ously had  when  made  within  the  prescribed 
time.  In  March,  1869,  a  further  law  was 
passed  providing  for  the  registry  of  the  priv- 
ileges of  married  women  for  their  dotal  and 
paraphernal  rights,  and  declaring  that  all 
persons  entitled  to  a  mortgage  or  privilege 
on  the  property  of  another  shall  cause  it  to 
be  recorded  in  the  mortgage  book  of  the  par- 
ish; which  recording,  it  was  declared,  shall 
have  the  effect  of  operating  a  mortgage  or 
privilege  on  the  property,  but  no  other  effect. 
These  provisions  were  subsequently  incorpo* 
rated  in  the  Kevised  Code,  adopted  in  March, 
1870,  and  article  3241  (now  8274)  was  fur- 
ther amended  by  declaring  that  no  privilege 
shall  confer  a  preference  over  creditors  who 
have  acquired  a  mortgage  unless  recorded  on 
the  day  the  contract  was  entered  into.  All 
these  amendments  of  the  law  have  been  in- 
terpreted and  administered  by  the  courts  of 
Louisiana  in  such  a  manner  as  to  give  them 
their  full  literal  effect.  See  Lombas  v.  Collet, 
20  La.  Ann.  79;  Marmilion  v.  Archinard,  24 
La.  Ann.  610;  Gay  v.  Bovard,  27  La.  Ann. 
290;  Bank  v.  Fortier.  Id.  243;  Morrison  v. 
Bank,  Id.  401;  Succession  of  Marc,  29  La. 
Ann.  412;  Logan  v.  Herbert,  30  La.  Ann. 
727;  Slocomb  v.  Rogillio,  Id.  883;  Gay  v. 
Daigre,  Id.  1007;  Gallaugher  v.  Congrega- 
tion, 85  La.  Ann.  829;  Givanovitch  v.  Con- 
gregation, 86  La.  Ann.  272. 

An  examination  of  these  cases  shows  that 
the  requirement  that  a  vendor's  privilege 
must  be  recorded  within  the  time  allowed  by 
law,  (that  is,  witliin  six  days  from  date,  prior 
to  1870;  and  on  the  day  of  the  date,  since 
1870,)  in  order  to  give  it  priority  over  a  mort- 
gage recorded  before  it,  relates  to  mortgages 
given  by  the  vendee  as  well  as  mortgages 
given  by  the  vendor.  According  to  the  de- 
oisious,  the  act  of  sale  passes  the  property  to 
the  purchaser  whether  recorded  or  not,  so 
that  he  can  make  valid  mortgages  on  it,  as 
well  as  subject  it  to  judgments  against  him; 
but,  unless  recorded  in  the  office  of  the  reg- 
3  later  of  mortgages,  it  does  not  preserve  the 

•  vendor's*privilege.  It  was  at  one  time  held 
otherwise,  namely,  that  if  the  vendor's  priv- 
ilege was  recorded  simultaneously  with  the 
act  of  sale,  (which  it  always  is  when  it  is 
contained  in  the  act  of  sale,)  the  privilege 
was  seasonably  recorded  to  preserve  it  in  full 
force.  Kochereau  v.  Colomb,  27  La.  Ann. 
837;  Jumonville  V.Sharp, Id. 461.  Butthese 
decisions  were  overruled  in  subsequent  cases. 
Gallaugher  V.  Congregation,  35  La.  Ann.  829; 
Givanovitch  v.  Congregation,  36  La.  Ann. 
272.  The  doctrine  of  the  French  jurists,  de- 
duced from  the  Code  Napoleon,  corresponded 
substantially  with  the  decisions  in  Kochereau 
T.  Colomb  and  Jumonville  v.  Sharp.  The 
text  of  the  Code  was  nearly  the  same  as  that 
«f  the  Louisiana  statutes.    Article  2106  de- 


clares that,  "between  creditors,  privileges 
have  no  effect  on  immovables,  except  when 
they  are  made  public  by  inscription  on  the 
records  of  the  custodian  of  mortgages  in  the 
manner  prescribed  by  law,  and  to  be  com- 
puted from  the  date  of  such  inscription," 
subject  to  the  exceptions  enumerated,  which 
do  not  affect  the  present  question.  See  Paul 
Pont,  Privileges  &  Hypotheques,  arts.  252, 
253,  etc.  But,  of  course,  in  the  law  of  real 
estate  (immovables)  we  are  to  follow  the  final 
decisions  of  the  state  courts.  Thatcher  v. 
Powell,  6  Wheat.  119;  Beauregard  v.  New 
Orleans,  18  How.  497;  Suydam  v.  William- 
son, 24  How.  427;  Fairfield  v.  Gallatin  Co., 
100  U.  S.  47;  Bondurant  v.  Watson,  103  U. 
S.  281;  Enfield  v.  Jordan,  119  U.  S.  680,  7 
Sup.  Ct.  Bep.  358. 

From  this  review  of  the  Louisiana  law  of 
registry,  as  applied  to  mortgages  and  privi- 
leges, it  is  clear  that  Voorhies,  by  neglecting 
to  record  his  act  of  sale  until  1872,  lost  the 
priority  of  his  vendor's  privilege  and  mort- 
gage as  against  Payne,  Huntington  &  Co., 
provided  they  recorded  their  mortgages  taken 
in  1868  and  1870;  and,  in  that  case,  they  had 
a  perfect  right  to  proceed  to  the  foreclosure 
of  their  mortgages  without  making  Yoorliies 
a  party  if  their  mortgages  contained  the  pact 
de  non  alienando.  But  here  again  the  de- 
fects of  the  record  prevent  us  from  knowing 
the  truth;  defects  which  the  appellee,  Payne, 
could  have  had  remedied  had  be  given  any  at-^ 
tention  to  this  appeal,  and  required  the  actsg 
of  sale,  and  the*proceedings  referred  to  in  the* 
bill  of  complaint,  to  be  returned  to  this  court. 
As  it  is,  we  do  not  know  that  Payne,  Hunt- 
ington &  Co.  did  record  their  mortgages,  nor 
whether  they  contained  the  poet  de  non  aliens 
ando.  As  the  case  stands  before  us  it  does 
not  appear  that  they  were  ever  recorded,  or 
that  they  contained  the  pact.  If  neither  of 
these  things  took  place,  then  the  complainant 
is  entitled  to  at  least  a  portion  of  the  relief 
which  he  seeks.  He  is  entitled  to  have  the 
property  foreclosed,  and  subjected  to  the  pay- 
ment of  his  mortgage;  for  in  that  case,  be- 
ing a  prior  mortgagee  from  the  time  of  te> 
cording  the  act  of  sale,  he  is  not  bound  by 
the  proceedings  on  the  executory  process  to 
which  he  was  not  aparty.  Dupasseur  v.  Bo- 
chereau,  21  Wall.  130;  Jackson  v.  Ludeling, 
Id.  616.  He  is  hardly  in  a  position  to  ask 
for  a  rescission  of  his  sale  to  Johnson,  whether 
his  privilege  and  mortgage  have  been  pre- 
scribed or  not;  for  it  has  been  held  by  the  su- 
preme court  of  Louisiana  that  the  parties  to 
the  sale  and  the  rescission  must  be  the  same. 
Insurance  Co.  v.  Packwood,  9  La.  Ann.  75. 
The  suit  is  now  properly  against  Payne,  as 
well  as  the  executor  of  Johnson,  and  Payne 
is  not  one  of  the  parties  to  the  act  of  sale. 
However,  on  this  point  we  give  no  opinion. 

The  decree  of  the  circuit  court  must  be  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  overrule  the  demurrer,  and  to 
give  the  defendants  leave  to  answer  the  bill, 
with  such  further  proceedings  as  law  and 
equity  may  require. 
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In  re  Tbrbt. 

(November  12, 1888.) 

CoKTSMPT — ComoTintNT — Habeas  Cobpcs — To 
BcPKSUB  CocBT— Pebsumptions. 

Upon  an  original  application  to  the  supreme 
court  of  tlie  United  States  for  a  writ  of  habeas 
eorpu»  in  favor  of  one  committed  for  contempt 
by  a  oircnit  court,  the  facta  aa  set  forth  in  the 
order  of  commitment  must  he  regarded  aa  true 
and  cannot  be  reviewed. 

3.  SaMB — ColCUITKBNT—FBOOaDCBa— Nones  TO 

Where  a  contempt  has  been  committed  in  the 
presence  of  the  court,  an  order  of  commitment 
uieref  or  may  be  made  without  notloe  to  the  of- 
fender, and  without  giving  him  an  opportunity 
to  be  beard. 

t.  Bams— Absbkob  of  OrFEtrDSs. 

Where  the  offender,  immediately  after  com- 
mitting the  contempt,  leaves  the  court-room,  go- 
ing into  another  room  in  the  same  bnilding,  the 
court  still  has  jurisdiction,  at  least  on  the  day 
of  the  offense,  to  order  his  arrest  and  im- 
prisonment, without  flrst  ordering  an  attach- 
ment to  bring  him  before  the  oonrt. 

^,     Upon  Application  for  Writ  of  Habeas  Cor- 

•  ptM. 

•  *  This  is  an  original  application  to  this  court 
for  a  writ  of  habeas  corpus.  The  petitioner, 
David  S.  Terry,  alleges  that  be  is  unlawfully 
imprisoned,  under  an  order  of  the  circuit 
court  of  the  United  States  for  the  Northern 
district  of  Oalifornia,  in  the  jail  of  Alameda 
county,  in  that  state.  That  order  Is  made  a 
part  of  his  application,  and  is  as  follows: 
*/n  the  Circuit  Court  of  t?ie  United  States 

of  America/or  tt«  ITorfhem  District  of 
California. 
*In  the  Matter  of  Contempt  of  David  S. 
Tebbt.  In  open  court. 
"Whereas,  on  this  8d  day  of  September, 
1888.  in  open  court,  and  in  the  presence  of 
^the  judges  thereof,  to-wit,  Hon.  Stephen  J. 
« Field,  Circuit  Justice,  presiding;  Hon.  Lo- 
«  BENZo*SA'nnrER,  Circuit  Judge;  and  Hon. 
Geobge  M.  Sabin,  District  Judge, — during 
the  session  of  said  court,  and  while  said  court 
was  engaged  in  its  regular  business,  hearing 
and  determining  causes  pending  before  it, 
one  Sarah  Althea  Terry  was  guilty  of  misbe- 
havior in  the  presence  and  hearing  of  said 
court;  and  whereas,  said  court  thereupon 
dnly  and  lawfully  ordered  the  United  States 
marshal,  J.  C.  Franks,  who  was  then  pres- 
«nt,  to  remove  the  said  Sarah  Althea  Terry 
from  the  court-room ;  and  whereas,  the  said 
United  States  marshal  then  and  there  at- 
tempted to  enforce  said  order,  and  then  and 
there  was  resisted  by  one  David  S.  Terry,  an 
attorney  of  this  court,  who,  while  the  said 
marshal  was  attempting  to  execute  said  or- 
der in  the  presence  of  the  court,  assaulted  the 
said  United  States  marshal,  and  then  and 
there  beat  him,  the  said  marshal,  and  then 
and  there  wrongfully  and  unlawfully  as- 
saulted said  marshal  with  a  deadly  weapon, 
with  intent  to  obstruct  the  administration  of 
Justice,  and  to  resist  such  United  States  mar- 
fihal  and  the  execution  of  the  said  order;  and 
whereas,  the  said  David  S.  Terry  was  guilty 


of  a  contempt  of  this  coart,  by  misbehavior 
in  its  presence,  and  by  a  forcible  resistance 
in  the  presence  of  the  court  to  a  lawful  order 
thereof,  in  the  manner  aforesaid:  Now, 
therefore,  be  it  ordered  and  adjudged  by  this 
court  that  the  said  David  S.  Terry,  by  reason 
of  said  acts,  was  and  is  guilty  of  contempt  of 
the  authority  of  this  court,  committed  in  its 
presence  on  this  3d  day  of  September,  1888; 
aud  it  is  farther  ordered  that  the  said  David 
S.  Terry  be  punished  for  said  contempt  by 
imprisonment  for  the  term  of  six  months; 
and  it  is  further  oi-dered  that  this  judgment 
be  executed  by  imprisonment  of  the  said  Da- 
vid S.  Terry  in  the  county  jail  of  the  county 
of  Alameda,  in  the  state  of  California,  until 
the  further  order  of  this  court,  but  not  to  ex- 
ceed said  term  of  six  months;  and  it  is  fur- 
ther ordered  that  a  certified  copy  of  this  or- 
der, under  the  seal  of  the  court,  be  procesSa 
and  warrant  for  executing  this  order. "  ^ 

*The  petition  alleges  that  "said  order  was* 
made  by  said  court  in  the  at>sence  of  your  pe- 
titioner, and  without  his  having  any  notice 
of  the  intention  of  said  court  to  take  any 
proceeding  whatever  in  relation  to  the  mat- 
ters referred  to  in  said  order,  and  without 
giving  your  petitioner  any  opportunity  what- 
ever of  being  heard  in  defense  of  the  charges 
therein  made  a^nst  him." 

The  petition  proceeds: 

"And  your  petitioner  farther  sboweth  that 
on  the  12th  day  of  September,  1888,  he  ad- 
dressed to  the  said  circuit  court  a  petition, 
duly  verified  by  his  oath.  In  the  words  and 
figures  following,  to-wit: 
"  'In  the  Circuit  Court  of  the  United  States, 
Ifinth  Circuit,  Northern  District  <tf 
California. 
"  <  In  the  Matter  of  Contempt  of  Datid  8. 
Tebbt. 

"  <  To  the  honorable  circuit  court  aforesaid: 
The  petition  of  David  S.  Terry  respectfully 
represents  that  in  all  the  matters  and  transac- 
tions occurring  in  the  said  court  on  the  8d  d^^ 
of  September,  inst.,  upon  which  the  order  in 
this  matter  was  based,  your  petitioner  did 
not  intend  to  say  or  do  anything  disrespect- 
ful to  said  court  or  the  judges  thereof,  or  to 
any  one  of  them;  that  when  petitioner's  wife, 
the  said  Sarah  Althea  Terry,  first  arose  from 
her  seat,  and  before  she  uttered  a  word,  your 
petitioner  used  every  effort  in  bis  power  to 
cause  her  to  resume  her  seat  and  remain 
quiet;  and  he  did  nothing  to  encourage  her 
in  her  acts  of  indiscretion;  when  this  court 
made  the  order  that  petitioner's  wife  be  re- 
moved from  the  court-room  your  petitioner 
arose  from  his  seat  with  the  purpose  and  in- 
tention of  himself  removing  her  from  the 
court-room,  quietly  and  peaceably,  and  had 
no  intention  or  design  of  obstructing  or  pre- 
venting the  execution  of  the  said  order  of  the 
court;  that  he  never  struck  or  offered  to 
strike  the  United  States  marshal  until  the 
said  marshal  had  assaulted  himself,  and  had 
in  bis  presence  violently,  and,  as  he  believad* 
unnecessarily,  assaulted  petitioner's  wife* 
Your  petitioner  most  solemnly  avers  that  h» 
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neither  drei**or  attempted  to  draw  anj  deadly 
wwpon  of  any  kind  whatevei  in  said  court- 
room,  and  tbat  be  did  not  assault  or  attempt 
to  assault  the  United  States  marshal  with  any 
deadly  weapon  in  said  court-room  or  else- 
where. And  in  this  connection  he  respect- 
fully represents  that  after  he  had  left  said 
court-room  he  heard  loud  talking  in  one  of 
the  rooms  of  the  United  States  marslial,  and 
among  the  Toices  proceeding  therefrom  he 
leoognized  that  of  his  wife,  and  he  thereupon 
attempted  to  force  his  way  into  said  room 
through  the  main  ofl^ce  of  the  United  States 
mars^.  The  door  of  this  room  was  blocked 
with  such  a  crowd  of  men  that  the  door  could 
not  be  closed.  That  your  petitioner  then  for 
the  first  time  drew  from  inside  his  vest  a 
small  sheath  knife;  at  the  same  time  saying 
to  those  standing  in  his  way  in  said  door 
that  he  did  not  want  to  hurt  any  one:  that 
all  he  wanted  was  to  get  in  the  room  where 
his  wife  was.  The  crowd  then  parted,  and 
yonr  petitioner  entered  the  doorway,  and 
there  saw  a  United  States  deputy  marshal, 
with  a  levolver  in  his  band,  pointed  to  the 
ceiling  of  the  room.  Some  one  then  said, 
"Let  him  In,  if  he  will  give  up  his  knife," 
and  your  petitioner  immediately  released  hold 
of  the  knife  to  some  one  standing  by.  In 
none  of  these  transactions  did  your  petitioner 
have  the  slightest  idea  of  showing  any  disre- 
spect to  thU  honorable  court  or  any  of  the 
Judges  thereof.  That  he  lost  his  temper,  he 
zespectfully  submits,  was  a  natural  conse- 
quence of  himself  being  assaulted  when  he 
was  making  an  honest  effort  to  peacefully 
and  quietly  enforce  the  order  of  the  court  so 
as  to  avoid  a  scandalous  scene,  and  of  seeing 
his  wife  so  unnecessarily  assaulted  in  his 
presence.  Wherefore  your  petitioner  respect- 
fully requests  that  this  honorable  court  may, 
in  the  light  of  the  facts  herein  stated,  revoke 
the  order  made  herein  committing  him  to 
prison  for  six  montlis.  And  your  petitioner 
wUl  ever  pray,  etc. 
"'DaUd  September  12, 1888.'" 
The  petitioner  states  that  on  the  17th  of 
^September,  1888,  the  circuit  court  "declined 
sand  refused  to  grant  your  petitioner  the  relief 
•  prayed  for,  or  any  other  relief. "  >  •  He  also  in- 
sists, in  his  petition,  that  the  "circuit  court 
bad  no  jurisdiction  of  his  person  at  the  time  it 
made  the  order  hereinbefore  set  forth,  and 
possessed  no  lawful  power  to  make  said  order, 
and  that  he  was  entitled  to  be  relieved  from 
his  said  imprisonment  upon  the  iiling  of  the 
petition  aforesaid,  and  that  said  order  of  said 
court  is  otherwise  illegal  and  unwarranted  by 
the  law  of  the  land."  That  he  may  be  re- 
lieved of  said  detention  and  imprisonment, 
he  prays  that  he  may  be  forthwith  brought 
before  this  court  upon  writ  of  habeas  corpus, 
to  do,  submit  to,  and  receive  what  the  law 
may  require.  The  al>ove  presents  the  entire 
case  made  by  the  application  before  us. 

S.  Shellabarger  and  J.  M.  Wilson,  for  pe- 
titioner. 


'For  opinion,  see  86  Fed.  Bep.  419. 


Mr.  Justice  Habijik,  after  stating  the  fitcts 
in  the  foregoing  language,  delivered  theopin* 
ion  of  the  court. 

There  can  be  no  dispute  either  as  to  the 
power  or  duty  of  this  court  in  cases  of  this 
character.  Its  power  to  issue  a  writ  of  habeas 
corpus  for  the  purpose  of  inquiring  into  the 
cause  of  the  restraint  of  the  liberty  of  the 
person  in  whose  behalf  the  writ  is  asked,  is 
expressly  conferred  by  statute,  and  extends 
to  the  cases,  among  others,  of  prisoners  in 
jail  under  or  by  color  of  the  authority  of 
the  United  States,  and  of  persons  who  are  in 
custody  in  violation  of  the  constitution  or 
laws  of  the  United  States.  Bev.  St.  §§  751- 
753.  Its  general  duty  in  such  cases  is  also 
prescribed  by  statute.  Upon  complaint  in 
writing,  signed  by  and  verified  by  the  oath 
of  the  person  for  whose  relief  it  is  intended, 
setting  forth  the  facts  concerning  the  deten- 
tion of  the  party  restrained,  in  whose  cus- 
tody he  is  detained,  and  by  virtue  of  wliat 
claim  or  authority,  if  known,  it  is  the  du^ 
of  the  court  to  "forthwith  award  a  writ  of 
habeas  corpus,  unless  it  appears  from  the  pe- 
tition itself  tliat  the  party  is  not  entitled  there- 
to." Id.  S§  754,  755.  The  writ  need  not, 
therefore,  be  awarded,  if  it  appear  upon  the 
showing  made  by  the  petitioner  that,  if 
brought  into  court,  and  the  cause  of  his  com- 
mitment inquired  into,  he  would  be  remanded 
to  prison.  Ex  parte  Kearney,  7  Wheat.  88, 
45;  Ex  parte  Watkins.  3  Pet.  193,  201;  Ex 
parteMilligan,4Wall.  2, 11.  It  is  proper  in 
this  connection  to  say  that  since  the  passagen 
of  the  act  of  March  8,  1885,  c.  853,  (23  St.^ 
487,)  amending'section  764  of  the  Bevised* 
Statutes  so  as  to  give  this  court  jurisdiction, 
upon  appeal,  to  review  the  final  decisions  of 
the  circuit  courts  of  the  United  States  in 
cases  of  habeas  corpus,  when  the  petitioner 
alleges  that  he  is  restrained  of  his  liberty  in 
violation  of  the  constitution  or  laws  of  the 
United  States,  the  right  to  the  writ,  upon 
original  application  to  this  court,  is  not,  in 
every  case,  an  absolute  one.  In  Wales  v. 
A'/Litney,  114  U.  S.  564.  5  Sup.  Ct.  Kep.  1050, 
it  appears  that  a  direct  application  to  this 
court  for  the  writ,  after  a  decision  adverse  to 
the  petitioner  in  the  supreme  court  of  the 
District  of  Columbia,  was  attandoned  on  the 
suggestion  that  he  could  bring  that  decision 
to  this  court  for  review  under  the  act  of  1885; 
and  it  was  brought  here  under  that  statute. 
In  Ex  parte  Royall,  117  U.  S.  241, 250, 6  Sup. 
Ct.  Bep.  734,  upon  appeal  from  a  decision  of 
a  circuit  court  of  the  United  States  refusing 
to  award  the  writ  to  one  alleging  that  he  was 
restrained  of  his  liberty  in  violation  of  the 
constitution  of  the  United  States  by  an  order 
of  a  state  court,  in  which  be  stood  indicted 
for  an  alleged  ofTense  against  the  laws  of 
such  state,  it  was  held  that,  while  the  circuit 
court  had  power  to  grant  the  writ  and  dis- 
charge the  accused  in  advance  of  his  trial  un- 
der the  indictment,  it  was  not  bound  to  ex- 
ercise that  power  immediately  upon  applica- 
tion being  made  for  the  writ,  but  could  await 
the  result  of  the  trial,  and  in  its  discretion. 
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as  the  special  etrenmstances  of  the  case  might 
teqnire,  pat  the  petitioner  to  bis  writ  of  error 
from  the  highest  court  of  the  state.  In  Saw- 
yer's Case,  124  TJ.  S.  200,  8  Sup.  Ct.  482,  this 
court  entertained  an  original  tipplication  for 
a  writ  of  Tuibeas  corpus  without  requiring  the 
petitioner  to  apply  in  the  first  instance  to  the 
proper  circuit  court;  but,  in  that  case,  as  in 
this,  the  application  proceeded  upon  the 
ground  that  the  circuit  court  itself  had  made 
the  order  by  which  he  was  alleged  to  have 
been  deprived  of  bis  liberty  in  violation  of 
the  constitution  of  the  United  States. 

Nor  can  there  be  any  dispute  as  to  the 
power  of  a  circuit  court  of  the  United  States 
to  punish  contempts  of  its  authority.  In  U. 
S.  V.  Hudson,  7  Cranch,  84,  it  was  held  that 
„the  courts  of  the  United  States,  from  the 
gvery  nature  of  their  institution,  possess  the 
•  power  to  fine  foi'contempt,  imprison  for  con- 
tumacy, enforce  the  observance  of  order,  etc. 
In  Anderson  v.  Dunn,  6  Wheat.  204,  227,  it 
was  said  that  "courts  of  justice  are  univers- 
ally acknowledged  to  be  vested,  by  their  very 
creation,  with  power  to  impose  silence,  re- 
spect, and  decorum  in  their  presence,  and 
submission  to  their  lawful  mandates. "  So, 
in  Ex  parte  Bobinson,  19  Wall.  505,  510: 
"The  power  to  punish  for  contempts  is  in- 
herent in  all  courts.  Its  existence  is  essen- 
tial to  the  preservation  of  order  in  judicial 
Stroceedings,  and  to  the  enforcement  of  the 
ndgments.  orders,  and  writs  of  the  courts; 
and  consequently  to  the  due  administration 
of  Justice.  The  moment  the  courts  of  the 
United  States  were  called  into  existence  and 
Invested  with  jurisdiction  over  any  subject, 
they  became  possessed  of  this  power."    Ex 

rj-toBolIman,  4  Cranch,  75,94;  Story,  Const. 
1774;  Bac.  Abr.  "Courts,"  E.  And  such 
the  recognized  doctrine  in  reference  to  the 
powers  of  the  courts  of  the  several  states. 
"The  summary  power  to  commit  and  punish 
for  contempts  tending  to  obstruct  or  degrade 
the  administration  of  justice,"  the  supreme 
Judicial  court  of  Massachusetts  well  said,  in 
Cartwright's  Case,  114  Mass.  230,  238,  "is 
Inherent  in  courts  of  chancery  and  other  su- 
perior courts,  as  essential  to  the  execution  of 
their  powers,  and  to  the  maintenance  of  their 
aatbority,  and  is  part  of  the  law  of  the  land, 
within  the  meaning  of  magna  charta  and  of 
the  twelfth  article  of  our  declaration  of 
lights."  The  declaration  of  rights  here  re- 
ferred to  was  that  which  formed  part  of  the 
constitution  of  Massachusetts,  an(l  contained 
the  prohibition,  inserted  in  most  of  the 
American  constitutions,  against  depriving 
any  person  of  life,  liberty,  or  estate,  except 
by  the  judgment  of  his  peers,  or  the  law  of 
the  land.  So,  in  Cooper's  Case,  32  Vt.  253, 
257:  "The  power  to  punish  for  contempt  is 
Inherent  in  the  nature  and  constitution  of  a 
court.  It  is  a  power  not  derived  from  any 
statute,  but  arising  from  necessity;  implied, 
because  it  is  necessary  to  the  exercise  of  all 
other  powers."  Without  such  power,  it  was 
observed  in  Easton  t.  State,  89  Ala.  552,  the 
administration  of  the  law  would  be  in  con- 


Unnal  danger  of  bdng  thwarted  by  the  law- 
less. To  the  same  effect  are  Watson  v.  Will-S 
iams,  86  Miss.  344;' Jolinston  v.  Com.,  1  Bibb,? 
598;  Clark  v.  People,  Breese,  840;  Com.  v. 
Dandridge,  2  Ya.  Cas.  408;  Ex  parte  Hamil. 
ton,  51  Ala.  68;  Bedman  v.  Stato,  28  Ind. 
212;  People  v.  Turner,  1  Cal.  153;  Stato  ▼. 
Morrill,  16  Ark.  388;  and  numerous  cases 
cited  in  note  to  Clark  v.  People,  (Breese,  340,) 
in  12  Amer.  Dec.  178.  See,  also.  Queen  ▼. 
Lefroy,  L.  B.  8  Q.  B.  184.  But  this  power, 
so  far  as  the  circuit  courts  of  the  United 
States  are  concerned,  is  not  simply  incidental 
to  their  general  power  to  exercise  judicial 
functions.  It  is  expressly  recognized,  and 
the  cases  in  which  it  may  be  exercised  are 
deSned,  by  acts  of  congress.  They  have 
power,  by  statute,  "to  punish,  by  fine  or  im- 
prisonment, at  the  discretion  oif  the  court, 
contempts  of  their  authority,  provided,  that 
such  power  to  punish  contempts  shall  not  be 
construed  to  extend  to  any  cases  except  the 
misbehavior  of  any  person  In  their  presence, 
or  so  near  thereto  as  to  obstruct  the  adminis- 
tration of  justice,  the  misbehavior  of  any  of 
the  officers  of  said  courts  in  their  official 
transactions,  and  the  disobedience  or  resist- 
ance by  any  such  officer,  or  by  any  party, 
juror,  witness,  or  other  person,  to  any  law- 
ful writ,  process,  order,  rule,  decree,  or  com- 
mand of  the  said  courts."  Bev.  St.  §  725; 
1  St.  83;  4  St.  487. 

With  these  observations  as  to  the  power 
and  duty  of  the  courts  of  the  United  States, 
when  applied  to  for  writs  of  habea$  carpus, 
we  proceed  to  the  consideration  of  the  gen- 
eral question  as  to  whether  the  petition  in 
this  case  shows  that  the  prisoner  is  or  is  not 
entitled  to  the  writ.  The  contention  of  his 
counsel  is  that  the  circuit  court  failed  to  take 
such  steps  as  were  necessary  to  give  jurisdio 
tlon  of  the  person  of  the  prisoner  at  the  time 
the  order  was  made  committing  him  to  jail 
for  contempt;  and,  therefore,  that  the  order 
was  illegal,  and  the  writ  should  be  awarded. 
If  this  position  is  sound,  the  conclusion  stat- 
ed would  necessarily. follow;  for  while  the 
writ  may  not  lie  used  to  correct  mere  errors 
or  irregularities,  however  flagrant,  committed 
within  the  sphere  of  the  authority  of  the 
court,  it  is  an  appropriate  writ  to  obtain  the 
discharge  of  one  imprisoned  under  the  order 
of  a  court  of  the  United  States  which  doesia 
not  possess  jurisdiction  of  the  person  or  of§ 
the  •subject-matter.  Ex  parte  Lange,  18* 
Wall.  16i3;  Ex  parte  Parks,  98  U.  S.  18;  Ex 
parte  Siebold,  100  U.  S.  371;  Ex  parte  Bow- 
land,  104  U.  S.  604;  Ex  parte  Curtis,  106  U. 
S.  871, 1  Sup.  Ct.  Bep.  381;  In  re  Ayers,  123 
U.  8.  443,  485,  8  Sup.  Ct.  Bep.  164;  In  re 
Sawyer,  124  U.  S.  200,  221,  8  Sup.  Ct.  Bep. 
482;  Harvey  v.  Tyler,  2  Wall.  828,  345;  Ex 
parte  Fisk,  113  U.  S.  713, 718, 5  Sup.  Ct.  Bep. 
724.  In  this  last  case  it  was  said  that  when 
"a  court  of  the  United  States  undertakes,  by 
its  process  of  contempt,  to  punish  a  man  for 
refusing  to  comply  with  an  order  which  that 
court  had  no  authority  to  make,  the  order  it- 
self, being  without  jurisdiction,  is  void,  and 
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the  order  punishing  for  the  contempt  ia 
equally  void.  It  is  well  settled  now,  in  the 
Jorisprndence  of  this  court,  that  when  the 
proceeding  for  contempt  in  such  a  case  re- 
enlts  in  imprisonment,  this  court  will,  by  its 
writ  of  habeas  corpus,  discharge  the  prison- 
er." A  judgment  which  lies  without  the  ju- 
risdiction of  a  court,  even  one  of  superior 
Jurisdiction  and  general  authority,  is,  upon 
reason  and  authority,  a  nullity. 

This  question,  it  must  be  here  observed, 
does  not  involve  an  inquiry  into  the  truth  of 
the  specific  facts  recited  in  the  order  of  oom- 
mitment,  as  constituting  the  contempt.  As 
the  writ  of  habeas  corpus  does  not  perform 
the  office  of  a  writ  of  error  or  an  appeal, 
these  facts  cannot  be  re-examined  or  re- 
viewed in  this  collateral  proceeding.  They 
present  a  case  which,  so  far  as  the  sabject- 
matter  is  concerned,  was  manifesUy  within 
the  jurisdiction  of  the  circuit  court.  Not- 
withstanding the  statements  made  in  the  pe- 
tition addressed  to  the  circuit  court  on  the 
12th  of  September,  as  to  what  the  petitioner 
did,  and  as  to  what  he  did  not  do,  on  the  oo- 
easion  referred  to  in  the  order  of  oommit- 
ment.  It  must  be  taken  as  true  npon  the 
present  application,  and  would  be  taken  as 
tnie  upon  a  return  to  the  writ,  if  one  were 
awarded,  that,  on  the  Sd  of  September,  1888, 
Mrs.  Terry  was  guilty  of  misbehavior  in  the 
presence  of  the  judges  of  the  circuit  court, 
while  they  were  engaged  in  the  hearing  and 
determination  of  causes  pending  before  it; 
that  the  court  thereupon  ordered  the  marshal 
to  remove  her  from  the  court-room;  that  the 
petitioner,  an  attorney,  and,  therefore,  an 
OflScer  of  the  court,  resisted  the  enforcement 
Kof  the  order  by  I)eating  the  marshal,  and  by 
*  assaulting  him  with  a  deadly*weapon,  with 
intent  to  obstruct  the  administration  of  jus- 
tice, and  the  execution  of  said  order.  It 
must  also  be  taken  as  true,  upon  the  present 
application,  that  what  the  petitioner  charac- 
terizes as  self-defense  against  an  assault  of 
the  marslial,  but  which  the  circuit  court  in 
its  order  of  commitmflnt  expressly  finds,  upon 
its  personal  view  of  wie  facts,  was  violence 
and  misconduct  upon  his  part,  occurred  in  its 
Immediate  presence;  for,  if  it  were  compe- 
tent in  this  proceeding  for  the  petitioner  to 
contradict  that  fact,  this  has  not  been  done. 
While  in  his  petition  to  this  court  he  disputes 
the  jurisdiction  of  the  circuit  court  of  his 
person  at  the  time  he  was  imprisoned,  his 
petition  addressed  to  that  court  on  the  12th 
of  September,  and  made  part  of  the  present 
application,  makes  no  question  as  to  the  al- 
leged contempt  having  been  committed  in 
the  presence  of  the  circuit  court,  and  only 
puts  in  issue  the  principal  facts  recited  in  the 
order  of  commitment  as  constituting  the  con- 
tempt for  which  he  was  punished.  Those 
facts  necessarily  entered  into  the  inquiry  by 
the  circuit  court  as  to  whether  the  prisoner 
was  or  was  not  guilty  of  contempt,  and  this 
court  cannot,  in  this  proceeding,  in  virtue  of 
any  power  conferred  upon  it  by  existing  leg- 
islation, go  liehind  the  determination  of  them 


by  that  court.  It  can  deal  only  with  such 
defects  in  the  proceedings  as  render  them, 
not  simply  erroneous  or  irregular,  but  abso- 
lutely void.  Ex  parte  Robinson,  19  Wall. 
505,  511;  Ex  parte  Kearney,  7  Wheat.  38, 43. 

What,  then,  are  the  grounds  upon  which 
the  petitioner  claims  that  the  circuit  court 
was  witliout  jurisdiction  to  make  the  order 
committing  him  to  jail?  They  aie:  (1)  That 
the  order  was  made  in  bis  absence;  (2)  tliat 
it  was  made  without  his  having  had  any  pre- 
vious notice  of  the  intention  of  the  court  to 
take  any  steps  whatever  in  relation  to  the 
matters  referred  to  in  the  order;  (3)  that  it 
was  made  without  giving  him  any  opportu- 
nity of  being  first  heard  in  defense  of  the 
chuges  therein  made  against  him. 

The  second  and  third  of  these  grounds  may 
be  dismissed  as  immaterial  in  any  inquiry 
this  court  is  at  liberty,  upon  this  original  ap- 
llcation,  to  make;  for,  upon  the  facts  recited^ 
in  the  order  of  September  3d,  showing  acleare 
caseof  contempt*committed  in  the  face  of  the> 
circuit  court,  which  tended  to  destroy  its  au- 
thority, vai,  by  violent  methods,  to  embar- 
rass and  obstruct  its  business,  the  petitioner 
was  not  entitled,  of  absolute  right,  either  to 
a  regular  trial  of  the  question  of  contempt, 
or  to  notice  by  rule  of  the  court's  intention 
to  proceed  against  him,  or  to  opportunity  to 
make  formal  answer  to  the  charges  contained 
in  the  order  of  commitment.  It  is  undoubt- 
edly a  general  rule  in  all  actions,  whether 
prosecuted  by  private  parties  or  by  the  gov- 
ernment,— that  is,  in  civil  and  criminal  cases, 
— that  "a  sentence  of  a  court  pronounced 
against  a  party  without  bearing  him  or  giv- 
ing him  an  opportunity  to  be  heard,  is  not  a 
judicial  determination  of  his  rights,  and  la 
not  entitled  to  respect  in  any  other  tribunal." 
Windsor  v.  McVeigh,  93  U.  S.  274, 277.  Bat 
there  is  another  rule  of  almost  immemorial 
antiquity,  and  universally  acknowledged, 
which  is  equally  vital  to  personal  liberty,  and 
to  the  preservation  of  organized  society,  be- 
cause upon  its  recognition  and  enforcement 
depend  the  existence  and  authority  of  the  tri- 
bunals established  to  protect  the  rights  of  th» 
citizen,  whether  of  life,  liberty,  or  property, 
and  whether  assailed  by  the  illegal  acts  of 
the  government  or  by  the  lawlessness  or  vio- 
lence of  inilividuals.  It  lias  relation  to  the 
class  of  contempts  which,  being  committed 
in  the  face  of  a  court,  imply  a  purpose  to  de- 
stroy or  impair  its  authority,  to  obstruct  the 
transaction  of  its  business,  or  to  insult  or  In- 
timidate those  charged  with  the  duty  of  ad- 
ministering the  law.  Blackstone  thus  states 
the  rule:  "If  the  contempt  be  committed  in 
the  face  of  the  court,  the  offender  maybe  in- 
stantly apprehended  and  imprisoned,  at  the 
discretion  of  the  judges,  witliout  any  further 
proof  or  examination.  But  in  matters  that 
arise  at  a  distance,  and  of  which  the  court 
cannot  have  so  perfect  a  knowledge,  unless 
by  the  confession  of  the  party  or  the  testi- 
mony of  others,  if  the  judges  upon  affidavit 
see  sufficient  ground  to  suspect  that  a  con- 
tempt has  been  committed,  they  either  make 
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a  rnle  on  the  aaspected  party  to  show  cause 
wby  an  attachment  should  not  issue  against 
him,  or,  in  very  flagrant  Instances  of  con- 
tempt, the  attachment  issues  in  the  flrst  in- 
«  stance,  as  it  also  does  if  no  sufficient  cause 
gbe  shown  to  discharge;  and  thereupon  the 
•  court  confirms  and  makes  absolute  the  orig- 
inal rule."    4  Bl.  Comm.  286. 

In  Bac.  Abr.  tit.  "Courts,"  E,  it  is  laid 
down  that  "every  court  of  record,  as  incident 
to  It,  may  enjoin  the  people  to  keep  silence, 
under  a  pain,  and  impose  reasonable  fines, 
not  only  on  such  as  shall  be  convicted  be- 
fore them  of  any  crime  on  a  formal  prosecu 
tion,  but  also  on  all  such  as  shall  be  guilty 
of  any  contempt  in  the  face  of  the  court,  as 
by  giving  opprobrious  language  to  the  judge, 
or  obstinately  refusing  to  do  their  dnty  as 
officers  of  the  court,  and  immediately  order 
tbem  into  custody.  "It  is  utterly  impossible," 
■aid  Abbott,  C.  J.,  in  Bex  v.  Davison,  4 
Barn.  &  Aid.  829,  833,  "that  the  law  of  the 
land  can  be  properly  administered,  if  those 
who  are  charged  with  the  duty  of  adminis- 
tering it  have  not  power  to  prevent  instances 
of  indecorum  from  occurring  in  their  own 
presence.  That  power  has  been  vested  in 
the  Judges,  not  for  their  personal  protection, 
but  for  that  of  the  public.  And  a  judge  will 
depart  from  bis  bounden  duty  if  he  forbears 
to  use  it  when  occasions  arise  which  call  for 
Ub  exercise." 

To  the  same  effect  are  the  adjudications  by 
the  courts  of  this  country.  In  State  v. 
Woodfln,  5  Ired.  199,  where  a  person  was 
lined  for  a  contempt  committed  in  the  pres- 
ence of  the  court,  it  was  said:  "The  power 
to  commit  or  fine  for  contempt  is  essential 
to  the  existence  of  every  court.  Business 
cannot  be  conducted  unless  the  court  can 
BOppresa  disturbances,  and  the  only  means  of 
doing  that  is  by  immediate  punishment.  A 
breach  of  the  peace  in  facia  oui-ia  is  a  direct 


authority  of  the  court.  It  is  a  case  that  does 
not  admit  of  delay,  and  the  court  would  be 
without  dignity  that  did  not  punish  it 
promptly,  and  without  trial.  Xecessarily 
there  can  be  no  inquiry  de  novo  in  another 
oonrt  as  to  the  truth  of  the  fact.  There  is  no 
mode  provided  for  conducting  such  an  in- 
quiry. There  is  no  prosecution,  no  plea, 
nor  issue  upon  which  there  can  be  a  trial." 
So  in  Whittem  v.  State,  36  Ind.  211: 
''Where  the  contempt  is  committed  in  the 
presence  of  the  court,  and  the  court  acts  upon 
^vlew,  and  without  trial,  and  inflicts  the  pun- 
Sisbment,  there  will  be  no  charge,  no  plea,  no 
f  issue,  and  no  trial ;  and  the  record  tbat'aho ws 
the  punishment  will  also  show  the  offense, 
and  the  fact  that  the  court  had  found  the 
party  guilty  of  the  contempt.  On  appeal  to 
this  court  any  fact  found  by  the  court  below 
would  be  taken  as  true,  and  every  intend- 
ment would  be  made  in  favor  of  the  action  of 
the  court." 

Again,  in  Ex  parte  Wright,  65  Ind.  508, 
the  court,  after  ol>servlng  that  a  direct  con- 
V.98.C.^^ 


tempt  is  an  open  insult  in  the  f^ce  of  the 
court  to  the  persons  of  the  judges  while  pre- 
siding, or  a  resistance  to  its  powers  in  their 
presence,  said:  "For  a  direct  contempt  the 
offender  may  be  punished  instuntly  by  arrest 
and  fine  or  imprisonment,  upon  no  further 
proof  or  examination  than  what  is  known  to 
the  judges  by  their  senses  of  seeing,  hearing," 
etc.  4  Steph.  Comm.  bk.  6,  c.  15;  1  Tidd, 
Pr.  479, 480;  Ex  parte  Hamilton,  51  Ala.  68; 
People  v.  Turner,  1  Cal.  155. 

It  is  true,  as  counsel  suggest,  that  the 
power  wlilch  the  court  has  of  instantly  pun- 
ishing, without  further  proof  or  examination, 
contempts  committed  In  its  presence,  is  one 
that  may  be  abused,  and  may  sometimes  be 
exercised  hastily  or  arbitrarily.  But  that  is 
not  an  argument  to  disprove  either  its  exist- 
ence, or  the  necessity  of  its  being  lodged  in 
the  courts.  That  power  cannot  be  denied 
them,  without  inviting  or  causing  such  ob- 
struction to  the  orderly  and  impartial  admin> 
istration  of  justice  as  would  endanger  the 
rights  and  safety  of  the  entire  community. 
What  was  said  in  Ex  parte  Kearney,  7  Wheat. 
90,  45,  may  be  here  repeated:  "Wherever 
power  is  lodged  it  may  be  abused.  But  this 
forms  no  solid  objection  against  its  exercise. 
Confidence  must  he  reposed  somewhere;  and 
if  there  should  be  an  abuse,  it  will  be  a  publio 
grievance,  for  which  a  remedy  may  be  ap- 
plied by  the  legislature,  and  is  not  to  be  de- 
vised by  courts  of  justice." 

It  results  from  what  has  been  said  that  it 
was  competent  for  the  circuit  court,  imme- 
diately upon  the  commission,  in  its  presenoCt 
of  the  contempt  recited  in  the  order  of  Sep- 
tember Sd,  to  proceed  upon  its  own  knowl* 
edge  of  the  facts,  and  punish  the  offender, 
without  further  proof,  and  without  issue  or 
trial  in  any  form.  It  was  not  bound  to  hear 
any  explanation  of  his  motives,  if  it  was  sat*^ 
isfied — and  we  must  conclusively  presume,  g 


disturbance,  and  a  palpable  contempt  of  therfrom  the  record  before  us,  that  it  was  satis-* 


fied,  from  what  occurred  under  its  own  eye 
and  within  its  hearing — that  the  ends  of  jus- 
tice demanded  immediate  action,  and  that  no 
explanation  could  mitigate  his  offense,  or 
disprove  the  fact  that  he  had  committed  sudi 
contempt  of  its  authority  and  dignity  as  de- 
served instant  punishment.  Whether  the 
facts  justified  such  punishment  was  for  that 
court  to  determine  under  its  solemn  respon- 
sibility to  do  jnsticcand  to  maintain  its  own 
dignity  and  authority.  In  re  Chiles,  22  WaU. 
157, 168.  Its  conclusion  upon  such  facts,  we 
repeat,  is  not,  under  the  statutes  regulating 
the  jurisdiction  of  this  court,  open  to  inquiry 
or  review  in  this  collateral  proceeding.  It 
we  were  to  indulge  in  any  presumption  as  to 
what  actually  occurred  when  the  marshal  pro- 
ceeded in  the  execution  of  the  order  to  remove 
Mrs.  Terry  from  the  court-room,  we  must 
presume  that  the  circuit  court  fully  consid* 
ered  the  statements  contained  in  the  petition 
of  September  12th,  and,  knowing  them  to  be 
inaccurate  or  untrue,  refused  to  set  aside  or 
modify  its  previous  order  of  commitment. 
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Its  action  In  that  regard  cannot  be  revised  or 
annaUed  by  this  court  upon  an  original  ap- 
plication for  habeas  corpus. 

But  it  is  contended  that  the  order  of  Sep- 
tember 8d  was  void,  becanse,  as  alleged  in 
tlie  present  application  for  the  writ  of  habeas 
corpus,  it  was  made  in  the  "absence"  of  the 
petitioner.  In  considering  tliis  snggeation, 
it  must  not  be  forgotten  that  the  order  of 
imprisonment  shows,  and  the  fact  is  not  as- 
serted to  be  otherwise,  that  it  was  made  and 
entered  on  the  same  day  on  which,  and,  pre- 
sumably, at  the  same  session  of  the  court  at 
which,  the  contempt  was  committed;  and 
there  is  no  claim  that  any  more  time  inter- 
vened twtween  the  commission  of  the  con- 
tempt and  the  making  of  the  order  than  was 
reasonably  required  to  prepare  and  enter  in 
due  form  such  an  order  as  the  court,  upon 
consideration,  deemed  proper  or  necessary. 
Indeed,  the  petition  of  September  I2th,  made 
part  of  the  present  application,  shows  that 
the  petitioner,  after  his  personal  conflict  with 
the  marshal  In  the  presence  of  the  judges, 
^voluntarily  left  the  coart-room,  and  with 
H  drawn  knife  forced  his  way  into  another 
?  room  in  the  same  buiIding,*occupied  by  the 
marshal,  and  to  which,  we  presume,  the  lat- 
ter, in  executing  the  order  above  referred  to, 
had  removed  Mrs.  Terry.  There  is  no  pre- 
tense that  the  petitioner  left  the  building  in 
which  the  court  was  held  before  the  order  of 
commitment  was  passed. 

The  precise  question,  therefore,  to  be  now 
determined  is  whether  the  retirement  of  the 
petitioner  from  the  court-room  into  another 
room  of  the  same  building,  after  he  had  lieen 
guilty  of  miBl)ehavior  in  the  presence  of  the 
court,  and  had  violently  ol>structed  the  exe- 
cution of  its  lawful  order,  defeated  the  jaris- 
diction  which  it  possessed,  at  the  moment 
the  contempt  was  com  mitted,  to  order  his  im- 
mediate imprisonment,  without  other  proof 
than  that  supplied  by  its  actual  knowledge 
and  view  of  the  facts,  and  without  examina- 
tion or  trial  in  any  form  ?  In  our  judgment 
this  question  must  be  answered  in  the  nega- 
tive. Jurisdiction  of  tlie  person  of  the  peti- 
tioner attached  instantly  upon  the  contempt 
being  committed  in  the  presence  of  the  court. 
That  jurisdiction  was  neither  surrendered  nor 
lost  by  delay  on  the  part  of  the  circuit  court 
in  exercising  Its  power  to  proceed,  without 
notice  and  proof,  and  upon  its  own  view  of 
what  occurred,  to  immediate  punishment. 
The  departure  of  the  petitioner  from  the 
court-room  to  another  room,  near  by,  in  the 
same  building,  was  his  voluntary  act.  And 
his  departure,  without  making  some  apology 
for  or  explanation  of  his  conduct,  might  justly 
be  held  to  aggravate  his  offense,  and  to  make 
it  plain  that,  consistently  with  the  public  in- 
terests, there  should  be  no  delay  upon  the  part 
of  the  court  in  exerting  its  power  to  punish. 
If,  in  order  to  avoid  punishment,  he  had 
absconded  or  fled  from  the  building  immedi- 
ately after  his  conflict  with  the  marshal,  the 
court,  in  its  discretion,  and  as  the  circum- 


stancee  rendered  proper,  could  have  oidereA 
process  for  his  arrest,  and  given  him  an  op« 
portunity,  before  sending  him  to  jail,  to  an- 
swer the  charge  of  having  committed  a  con- 
tempt. But  in  such  a  case  the  failure  to  order 
his  arrest,  and  to  give  him  such  opportunity 
of  defense,  would  not  affect  its  power  to  in- 
flict instant  punishment.  Jurisdiction  to  in-^ 
flict  such  punishment  having  attached  whilajj 
he  was  in  the  presence  of  the  court,  It'would* 
not  have  been  defeated  or  lost  by  his  flight 
and  voluntary  absence.  Upon  this  point  the 
decision  in  Middlebrook  v.  State,  43  Conn. 
268,  is  instructive.  That  was  a  case  of  con- 
tempt committed  by  a  gross  assault  upon  an- 
other in  open  court.  The  offender  immedi- 
ately left  the  court-house  and  the  state.  The 
court  made  reasonable  efforts  to  procure  his 
personal  attendance,  and,  those  failing,  a 
judgment  was  entered  in  his  absence,  senteno* 
ing  him  to  pay  a  flne,  and  to  l)e  imprisoned 
for  contempt  of  oou  rt.  One  of  the  questions 
presented  for  determination  was  whether 
there  was  jurisdiction  of  the  person  of  the 
absent  offender.  The  court  said:  "The  of- 
fense was  intentionally  committed  in  the 
presence  of  the  court.  When  the  first  blow 
was  struck,  that  instant  the  contempt  was 
complete,  and  jurisdiction  attached.  It  did 
not  depend  npon  the  arrest  of  the  offenderi 
nor  upon  his  being  in  actual  custody,  nor  even 
npon  his  remainmg  in  the  presence  of  the 
court.  When  the  offense  was  committed  be 
was  in  the  presence,  and,  constructively,  at 
least,  in  the  power,  of  the  court.  He  may  by 
flight  escape  merited  punishment;  but  that 
cannot  otherwise  affect  the  right  or  the  power 
of  the  court.  Before  the  court  could  exert 
its  power,  the  offender,  taking  advantage  of 
the  confusion,  absented  himself,  and  went 
beyond  the  reach  of  the  court;  but  neverthe- 
less the  juiisdiction  remained,  and  it  was  com- 
petent for  the  court  to  take  such  action  as 
might  be  deemed  advisable,  leaving  the  action 
to  be  enforced,  and  the  sentence  carried  into 
execution,  whenever  there  might  be  an  op- 
portunity to  do  so.  If  it  was  necessary  that 
the  judgment  shonld  be  preceded  by  a  trial, 
and  the  facts  found  upon  a  judicial  hearing, 
as  with  ordinary  criminal  cases,  it  would  be 
otherwise.  But  in  this  proceeding  nothing 
of  the  kind  was  required.  The  judicial  eye 
witnessed  the  act,  and  the  judicial  mind  com- 
prehended all  the  circumstances  of  aggrava- 
tion, provocation,  or  mitigation;  and,  thefact 
being  thus  judicially  established.  It  only  re- 
mained for  the  judicial  arm  to  inflict  proper 
punishment."  It  is  true  that  the  present 
case  differs  from  the  one  just  cited  in  that  the 
offender  did  not  attempt  by  flight  to  escape 
punishment  for  his  offense;  but  that  circum-ti 
stance  could  not  affect  the  power  of  the  circuit  Jj 
•;ourt,  without  trial  or  further  proof,  to  inflict*- 
instant  punishment  upon  the  petitioner  for 
the  contempt  committed  in  its  presence.  It 
was  within  the  discretion  of  that  court,  whose 
dignity  he  had  insulted,  and  whose  authority 
he  had  openly  defied,  to  determine  whether  u 
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•honid,  npon  Its  own  rlew  of  what  ocoarred, 
proceed  ib  once  to  puniah  him,  or  postpone 
action  nntil  he  was  arrested  upon  process, 
brought  back  into  its  presence,  and  permitted 
to  make  defense.  Any  abuse  of  that  discre- 
tion would  be  at  most  an  irregularity  or  error, 
not  a£Fecting  the  jurisdiction  of  the  circuit 
eourt 

We  have  not  orerlooked  the  earnest  con- 
tention of  petitioner's  counsel  that  the  circuit 
court,  in  disregard  of  the  fundamental  prin- 
elples  of  magna  eharta,  in  the  absence  of 
the  accused,  and  without  giving  him  any  no- 
tice of  the  accusation  against  him,  or  any  op- 
portunity to  be  heard,  proceeded  "to  accuse, 
to  try,  and  to  pronounce  judgment,  and  to 
order  him  to  be  imprisoned;  ttiis,  for  an  al- 
leged offense  committed  at  a  time  preceding, 
and  separated  from,  the  commencement  of 
bis  prosecution."  We  have  seen  that  it  is  a 
settled  doctrine  in  the  jurisprudence  both  of 
England  and  of  this  country,  never  supposed 
to  be  in  conflict  with  the  liberty  of  the  citi- 
zen, tliat,  for  direct  contempts  committed  in 
the  face  of  the  court,  at  least  one  of  superior 
Jorisdictiun,  the  offender  may,  in  its  discre- 
tion, be  instantly  apprehended  and  immedi- 
ately imprisoned,  without  trial  or  issue,  and 
without  other  proof  than  its  actual  knowl- 
edge of  what  occurred;  and  that,  according 
to  an  unbroken  chain  of  authorities,  reaching 
back  to  the  earliest  times,  such  power,  al- 
fbongb  arbitrary  in  its  nature  and  liable  to 
abuse,  is  absolutely  essential  to  the  protec- 
tion of  the  courts  in  the  discharge  of  their 
functions.  Without  it,  judicial  tribunals 
would  be  at  the  mercy  of  the  disorderly  and 
violent,  who  respect  neither  the  laws  enacted 
fiMr  the  vindication  of  public  and  private 
rights,  nor  the  officers  charged  with  the  duty 
of  administering  them.  To  say,  in  case  of  a 
contempt  such  as  is  recited  in  the  order  be- 
low, that  the  offender  was  accused,  tried,  ad- 
judged to  be  guilty,  and  imprisoned,  without 
^  previous  notice  of  the  accusation  against 
jj  him,  and  without  an  opportunity  to  be  heard, 
•.  Is  nothing  more  than  an  argument  oi*protest 
■gainst  investing  any  court,  however,  exalt- 
ed, or  however  extensive  its  general  jurisdic- 
tion, with  the  power  of  proceeding  sum- 
marily, without  further  proof  or  trial,  for  di- 
rect contempts  committed  in  its  presence. 
Kor,  in  our  judgment,  is  it  an  accurate  char- 
acterization of  the  present  case  to  say  that 
the  petitioner's  offense  was  committed  "at  a 
time  preceding,  and  separated  from,  the  com- 
mencement of  tus  prosecution. "  His  misbe- 
havior in  the  presence  of  the  court,  his  vol- 
untary departure  from  the  court-room  with- 
out apology  for  the  indignity  he  put  upon  the 
court,  his  going  a  few  steps,  and,  under  the 
circumstances  detailed  by  him,  into  the  mar- 
shal's room  in  the  same  building  where  the 
court  was  held,  and  the  making  of  the  order 
of  the  commitment,  took  place,  substantially, 
on  the  same  occasion,  and  constituted,  in  legal 
effect,  one  continuous,  complete  transaction, 
occnning  on  the  same  day,  and  at  the  same 
session  of  the  court.   The  jurisdiction,  there- 


fore, of  the  circuit  court  to  enter  an  order 

for  the  offender's  arrest  and  imprisonment 
was  as  full  and  complete  as  when  he  was  in 
the  court-room  in  the  immediate  presence  of 
the  judges. 

Whether  the  circuit  court  would  have  had 
the  power  at  a  subsequent  term,  or  at  a  sub- 
sequent day  of  the  same  term,  to  order  his 
arrest  and  imprisonment  for  the  contempt, 
without  first  causing  him  to  be  brought  into 
its  presence,  or  without  making  reasonable 
efforts  by  rule  or  attachment  to  bring  him 
into  court,  and  giving  him  an  opportunity  to 
be  heard  before  being  fined  and  imprisoned, 
is  a  question  not  necessary  to  be  considered 
on  the  present  hearing.  The  application  for 
the  writ  of  Juibeat  oorpus  is  denied. 

Field,  J.,  took  no  part  in  the  decision  of 
this  case. 


(12S  IT.  S.  158) 

Cbssoemt  Bbewinq  Co.  v.  Gottfbied.< 

(November  6, 1888.) 

L  Patkhtm  fob  Investionb— Noveht— Mods  o» 

PlTOHIKO  BABKKLS. 

Claim  No.  1,  of  letters  patent  No.  0,680,  Issaed 
Ma7  8, 1861,  to  J.  F.  T.  Holbeck  and  Matthew 
Qottfried,  for  an  "improved  mode  of  pitching 
barrels, "  by  the  application  of  heated  air  under 
blast  to  the  interior  of  the  casks,  by  means  of  a 
fan  arranged  outside  of  a  fnmace,  through  which 
the  heated  air  is  forced  into  the  oask,  i^  invalid; 
the  apparatus  haviqg  been  anticipated  by  the 
Cochrane  and  Slate  patent  of  1860  and  the  "Few- 
terer's  Blast, "  and  the  process  having  been  de- 
veloped by  the  Seibed  apparatus. 

2.  Sakx— IimtnroEHXKT. 

In  an  apparatus  for  pitching  barrels  by  means 
of  a  hot-ur  blast,  the  use  of  an  irremovable  oon* 
ductor,  in  combmation  with  the  fumaoe  and 
blowing  apparatus,  Is  not  an  infringement  of 
claim  No.  3  of  said  patent,  for  the  use  of  a  con- 
ductor which  is  removable,  by  means  of  a  bow- 
handle,  while  the  apparatus  is  in  operation. 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Indiana. 

R,  H.  Parkinson,  for  appellant.  E,  Ban^ 
ning  and  T.  A.  Banning,  for  appellee. 

Blatchford,  J.  *This  is  a  suit  in  equity, 
brought  in  March,  1881,  in  the  circuit  court 
of  the  United  States  for  the  district  of  In« 
diana,  by  Matthew  Gottfried,  against  the 
Crescent  Brewing  Company,  founded  on  the 
alleged  infringement  by  the  defendant  of  let* 
ters  patent  No.  42,580,  granted  May  S,  1864, 
to  J.  r.  T.  Holbeck  and  Matthew  Gottfried, 
for  an  "improved  mode  of  pitching  barrels." 
The  specification,  claims,  and  drawings  of 
the  patent  are  as  follows:  "Be  it  known  that 
we,  J.  F.  Th.  Holbeck  and  Matthew  Gott- 
fried, both  of  Chicago,  county  of  Cook,  and 
state  of  Illinois,  have  invented  a  new  and 
useful  improvement  in  pitching  barrels,  etc.; 
and  we  do  hereby  declare  that  the  following 


>  Reversing  IS  Fed.  Rep.  479,  28  Fed.  B»».  438. 
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iB  a  full,  clear,  and  exact  description  thereof, 
reference  being  had  to  the  accompanying 
drawings,  malting  a  part  of  this  speciflcation, 
in  which  figure  1  is  a  longitudinal  section, 
taken  in  a  veitical  plane  through  the  centre 
of  the  apparatus  which  we  employ  in  the  op- 
eration of  pitching  barrels,  etc.  Figure  2  is 
a  horizontal  section,  taken  in  the  course  in- 
dicated by  red  line,  x,  x,  in  figure  1.  Fig> 
ores  3  and  4  are  views  of  the  tabular  closing- 
guard,  which  is  applied  to  the  barrels  or 
casks  in  the  operation  of  heating  them. 
Similar  letters  of  reference  indicate  corre- 
sponding parts  in  the  several  figures.  Be- 
fore filling  casks  with  spirituous  or  volatile 
liquids,  it  is  necessary  to  render  the  casks 
impervious  to  air,  the  most  common,  and 
probably  the  cheapest,  method  of  doing 
which  has  been  to  flow  melted  pitch  or  other 
substance  into  the  pores  and  joints  of  the 
casks  while  they  are  in  a  heated  state:  but 
^the  difiSculties  hitherto  attending  this  process 
e  arise  in  conseiiuence  of  a  want  of  some  eco- 
•  nomical  means  of  heating  the* casks  without 
burning  or  seriously  charring  their  inside 
surfaces.  My  invention  has  for  its  object  the 
preparation  of  casks  for  receiving  pitch  or 
other  melted  substance  suited  to  the  object 
in  view,  by  subjecting  said  casks  to  blasts  of 
highly-heated  air  by  means  of  an  apparatus 
which  will  be  hereafter  described.  To  en- 
able others  skilled  in  the  art  to  understand 
our  invention,  we  will  describe  its  construc- 
tion and  operation  In  the  accompanying 
drawings  we  have  represented  one  mode  of 
carrying  our  invention  Into  effect,  which 
consists  of  a  furnace  constructed  of  masonry, 
as  represented  by  A,  figures  1  and  2.  TMs 
furnace  is  of  a  rectangular  form,  and  has  a 
vertical  central  opening,  A',  through  it. 
Near  the  base  of  the  furnace  is  a  grate,  a,  be- 
neath which  is  the  ash-pit,  h,  and  above 
which  is  a  fire-chaml)er,  c,  which  is  covered 
by  a  lid,  e',  as  shown  in  figure  1.  An  open- 
ing, d,  is  made  through  the  side  of  furnace, 
A,  which  forms  an  external  communication 
with  an  internal  chamber.  A',  either  below 
the  grate  or  above  this  grate,  as  shown  in 
figure  1.  This  opening,  d,  communicates 
with  a  fan-case,  B,  arranged  outside  of  the 
furnace,  and  furnished  with  a  series  of  rotary 
wings  or  fans,  e,  e,  which  may  be  rotated  by 
any  convenient  motive  power.  The  fans,  e, 
e,  create  a  blast  of  air  through  the  furnace 
chamber.  A'.  This  air,  rushing  through  the 
opening,  d,  and  through  the  fire  which  is 
built  upon  the  grate,  a,  is  allowed  to  escape 
through  the  passage,  d',  near  the  top  of  the 
furnace.  Between  this  passage,  d',  and  the 
cask  which  it  is  desired  to  heat,  I  form  a 
communication  by  means  of  a  detachable 
pipe,  E,  which  connects  with  a  short  pipe, 
£',  that  is  secured  around  the  passage,  d',  as 
shown  in  figures  1  and  2.  The  removable 
pipe,  E,  may  be  made  conical,  as  represented, 
so  that  the  opening  through  the  head  of  the 
cask,  D,  need  not  be  very  large,  and  this 
pipe  is  provided  with  a  Iww  handle,  g,  by 
means  of  which  the  pipe  can  be  removed  or 


adjusted  in  place  without  liability  of  bnm- 
Ing  the  hands.    The  contracted  end  of  pipe, 
E,  enters    a   short  tube.  A,   which  passes^ 
through  and  is  suitably  affixed  to  a  coverings 
plate,  i,  that  is 'used  to  close  or  partially* 
close  the  opening,  J,  which  is  made  through 
the  head  of  the  cask.    This  plate,  t,  should 
be  somewhat  larger  than  the  opening  through 
the  head  of  the  cask,  and  this  opening  should 
be  of  such  form  as  to  admit  plate,  i,  and  to 
allow  of  this  plate  being  adjusted,  as  repre- 
sented in  figure  1.    When  this  plate,  t,  is 
adjusted  on  the  inner  side  of  the  cask-head, 
opposite  the  openings  therethrough,  it  may 
be  confined  in  place  by  means  of  a  key,  k, 
which  is  passed  between  a  flange  formed  on 
the  projecting  outer  portion  of  the  short  plpe,a 
A,  and  the  head  of  the  cask,  as  represented|$ 
in  figures  1  and  2.  'When  a  cask  which  it  is*' 
desired  to  render  Impervious  to  air  is  ad- 
justed in  proper  posiHon,  and  a  commnnica- 
tion  formed  between  it  and  the  furnace,  A, 
as  above  described,  a  fire  is  made  upon  the 


grate,  a,  and  by  means  of  the  blast-fan  ap- 
plied to  the  furnace  the  heated  products  of 
combustion  are  forced  into  the  cask,  and  al- 
lowed to  escape  therefrom  through  an  open- 
ing at  the  bottom  of  covering-plate,  I,  as  in- 
dicated by  the  arrows  in  figure  1.  When  the 
cask  thus  subjected  has  become  properly 
heated  so  that  the  resin  substance  within  it 
will  readily  flow  into  the  pores  and  cracks  or 
joints  in  the  wood,  the  parts,  i  and  £,  are  re- 
moved, the  opening  through  the  head  of  the 
cask  properly  closed,  and  the  cask  rolled 
about  until  the  melted  resin  has  permeated 
every  pore  and  interstice  in  its  Inside  sur- 
face. Having  thus  described  our  invention, 
what  we  claim  as  new  and  desire  to  secure 
by  letters  patent  is  (1)  the  application  of 
heated  air  under  blast  to  the  interior  of 
casks,  by  means  substantially  as  described, 
and  for  the  purposes  set  forth;  (2)  the  use  of 
a  removable  conductor,  E,  in  combination 
with  a  furnace  and  blowing  apparatus,  ar- 
ranged and  operated  substantially  as  de- 
scribed; (3)  the  tube-holding  plate,  i,  in  coio- 
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Unation  with  the  removable  pipe,  E,  and 
Uast-fumace,  A,  substantially  as  and  for  the 
purposes  described." 

Infringement  is  alleged  only  of  claims  1 
and  2.  The  defendants  put  in  an  answer  to 
the  bill,  a  replication  was  filed,  and  proofs 
were  taken  on  both  sides.  The  issue  of 
novelty  and  patentability  was  warmly  con- 
tested. The  principal  matters  relied  on  in 
the  proofs  to  show  want  of  novelty  in  the  in- 
vention were  English  letters  patent  T^o. 
6.901,  granted  to  C.  P.  Devanx,  October  8, 
1885;  English  letters  patent  No.  9,924, 
granted  to  Davison  and  Symington,  Novem- 
ber 2, 1843;  English  letters  patent  No.  12,- 
918,  granted  to  Cochrane  and  Slate,  January 
8, 1850;  a  description  found  in  a  volume  en- 
titled "Tomlinson's  Cyclopedia  of  Useful 
Arts,  London  &  New  York,  1854,"  Vol.  U, 
^Ham-Zir,  p.  665,  and  figure  2,015.  the  thing 
e  described  being  known  as  the  "Pewterer's 

•  Blast;"  a  description  found  In  avolume pub- 
lished at  Braunschweig,  In  1854,  called 
"^ndbnoh  fiir  Bierbrauer,"  at  pages  116  to 
118;  the  Seibel  machine,  first  used  early  in 
1857;  and  a  description  contained  in  a  vol- 
ume pnblished  at  Leipsic,  in  Germany,  in 
1861,  caUed  "Der  Bierbrauer,"  at  page  138 
tt  teg.  In  January,  1882,  the  circuit  court, 
held  by  Judge  Qkesham,  delivered  an  opin- 
ion in  which  it  was  held  that  the  bill  must  be 
dismissed,  on  the  ground  that  the  patent  was 
vxM  for  want  of  novelty.  Gottfried  v.  Brew- 
ing Go.,  9  Fed.  Bep.  762.  The  anticipa- 
tions especially  considered  in  the  opinion  of 
Judge  Gbbshah  were  the  Cochrane  and  Slate 

gatent,  the  Seibel  machine,  and  the  "Bier- 
rauer"  publication  of  1861.  A  rehearing 
appears  to  have  been  had  of  the  case,  and  in 
S^tember,  1882,  Judge  Qbeshah  delivered 
an  opinion  (Gottfried  t.  Brewing  Co.,  13 
Fed.  Bep.  479)  holding  that  he  had  given 
undue  importance  to  the  Cochrane  and  Slate 
patent,  the  Seibel  apparatus,  and  the  German 
publication,  and  that  the  patent  was  sustain- 
able as  a  patent  for  mechanism.  An  inter- 
locutory decree  was  entered  in  October,  1882, 
holding  the  patent  to  be  valid  as  to  claims  1 
and  2,  and  to  have  been  infringed  as  to  those 
claims,  and  referring  it  to  a  master  to  take 
an  account  of  profits  and  damages.  On  the 
report  of  the  master  a  final  decree  was  entered 
In  favor  of  the  plaintiff,  in  December,  1884, 
for  a  money  recovery.    22  Fed.  Bep.  433. 

M  From  that  decree  the  defendant  has  appealed 

§  to  this  court. 

*  'There  has  been,  as  appears  by  the  reports, 
a  good  deal  of  litigation  as  to  this  patent.  In 
June,  1878,  in  Gottfried  v.  Bartholomae,  3 
Ban.  &  A.  308,  in  the  circuit  court  of  the 
United  States  for  the  Northern  district  of 
Illinois,  Judge  Bi^dgett  held  the  patent  to 
be  valid.  The  only  anticipating  devices 
which  appear  to  have  been  considered  by  him 
were  the  Davison  and  Symington  patent  of 
November,  1843,  and  the  Neilson  and  various 
other  hot-air  blasts  in  smelting  furnaces.  The 
patent  was  sustained  by  the  decision  of  the 
•circuit  court  of  the  United  States  for  the 


Eastern  district  of  Wisconsin,  held  by  Judge 
Dyer,  December  1,  1879,  in  Gottfried  v. 
Brewing  Co..  5  Ban.  &  A.  4.  The  anticipa* 
tions  considered  in  the  opinion  of  Judge 
Dyee  were  the  device  of  one  Pierce;  the 
Beck  machine;  the  Davison  and  Symington 
patent;  the  Devaux  patent;  the  Neilson  hot- 
blast  patent,  granted  in  England,  in  1828;  a 
patent  granted  in  England  to  one  Boville.  in 
1846;  and  a  patent  granted  in  England  to 
Cochrane  and  Galloway,  in  1818.  The  Coch- 
rane and  Slate  patent,  the  "  Pewterer's  Blast, " 
the  two  German  publications,  and  the  Seibel 
apparatus  do  not  appear  to  have  been  con- 
sidered in  that  case.  The  next  decision  was 
in  June,  1881,  by  Judge  Blodoett  in  the  cir- 
cuit court  of  the  United  States  for  the  North- 
ern district  of  Dlinois,  in  Gottfried  v.  Brew- 
ing Co.,  10  Biss.  868,  8  Fed.  Bep.  322.  The 
question  of  novelty  was  not  considered,  and 
the  bill  was  dismissed  on  the  ground  of  non- 
infringement. Then  came  the  decisions  in 
the  present  case.  In  Gottfried  v.  Stahlmann, 
13  Fed.  Bep.  673,  in  the  circuit  court  of  the 
United  States  for  the  district  of  Minnesota* 
in  October,  1882,  Judges  McCbart  and  Nel- 
son concurred  in  the  second  decision  of  Judge 
Gresham  in  the  present  case,  sustaining  the 
validity  of  the  patent.  It  is  also  stated  that 
Judge  Baxter,  of  the  Sixth  circuit,  held  the^ 
patent  to  be  valid.  » 

*It  is  quite  apparent  from  the  face  of  the* 
specification,  as  it  is  clear  upon  the  evidence, 
that  the  process  of  flowing  melted  pitch  oa 
the  inside,  into  the  pores  and  joints  of  casks 
which  were  to  be  filled  with  spirituous  or 
volatile  liquids,  such  flowing  taking  place 
while  the  casks  were  in  a  heated  state,  was 
not  new.  The  specification  states  that  a  dif- 
ficulty attended  such  process,  because  there 
was  no  economical  means  of  heating  the 
casks  without  burning  or  seriously  charring 
their  inside  surfaces.  It  also  states  that  in 
this  view  the  invention  has  for  its  object  the 
preparation  of  casks  for  receiving  the  pitch, 
by  subjecting  them  to  blasts  of  highly-heated 
air,  by  means  of  the  apparatus  described ;  that 
is,  the  invention  is  of  the  apparatus.  The 
specification  then  describes  it.  The  sub- 
stance of  it  is  an  apparatus  consisting  of  a 
fan-case  arranged  outside  of  a  furnace,  and 
furnished  with  a  series  of  rotary  wings  or 
fans,  which  create  a  blast  of  air,  and  force 
such  blast  into  a  chamber,  and  through  a  fire 
built  upon  a  grate  in  the  chamber,  and  thence 
through  such  chamber,  and  out  of  it,  and,  by 
means  of  a  pipe,  into  the  cask  which  it  is  de- 
sired to  heat,  the  heated  products  of  combus- 
tion being  thus  forced  into  the  cask,  and  then 
allowed  to  escape  therefrom,  so  that  the  cask 
win  be  properly  heated  to  admit  of  the  ready 
fiow  of  the  melted  pitch  into  the  pores  and 
cracks  or  joints  in  the  wood  in  the  interior  of 
the  cask  when  the  cask  is  rolled  about.  The 
first  claim  of  the  patent,  namely,  "the  appli- 
cation of  heated  air  under  blast  to  the  int& 
rior  of  casks  by  means  substantially  as  de- 
scribed, and  for  the  purposes  set  forth,"  is  a 
claim  to  the  means  or  apparatus  described 
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for  applying  the  heated  air  under  blast  to 
the  interior  of  the  casks,  and  is  a  claim  for 
mechanism,  and  not  for  a  process.  The  evi- 
dence further  shows  that  the  process  was 
old,  and  was  fnlly  developed  in  the  Seibel 
apparatus.  The  onlj  process  that  is  embod- 
ied in  the  plaintiff's  apparatus  is  the  process 
of  bringing  the  heated  products  of  combus- 
tion. Impelled  bj  a  blast  of  heated  air  rush- 
ing through  the  fire  built  upon  the  grate, 
into  direct  contact  with  the  interior  of  the 
I.  cask,  and  with  the  pitch  which  may  cover 
S  the  interior.    A  Seibel  apparatus,  as  used  in 

*  St.  Louis  continuously  from*1857,  was  put 
in  evidence,  and  has  been  produced  before 
this  court.  It  is  used  by  Inserting  it  within 
the  cask  to  be  heated.  It  consists  of  an 
elongated  furnace,  having  a  straight  perfo- 
rated cylindrical  pipe  extending  horizontally 
the  entire  length  ^ong  its  bottom,  one  end 
of  the  pipe  connecting  by  a  conduit,  with  a 
blower  on  the  outside,  which  drives  a  blast 
ot  air  through  the  pipe ;  the  blast  passing  out 
through  the  perforations  in  the  pipe,  and  into 
and  through  the  fire  in  the  furnace  on  the  top 
of  the  pipe,  whence  the  products  of  combus- 
tion pass  into  the  cask,  into  contact  with  its 
interior  surface,  and  then  out  of  the  cask. 
The  process  of  the  Seibel  apparatus  is  the 
same  as  that  of  the  plaintiff's  apparatus. 
The  furnace  and  its  fuel  are  between  the 
blower  and  the  interior  of  the  cask.  The 
heated  products  of  combastion,  being  the  blast 
of  air  either  wholly  or  partially  deoxygenated, 
pass  from  the  fire  directly  into  contact  with 
the  interior  of  the  cask.  So  far  as  any  process 
ia  concerned,  the  processes  embodied  in  the 
two  apparatuses  are  identical.  The  fact  that 
in  the  plaintiff's  apparatus  the  furnace  is  not 
thrust  into  the  cask,  and  that  the  products 
of  combustion  are  conducted  into  the  cask 
through  a  pipe,  does  not  affect  the  question 
of  the  process. 

It  is  contended  by  the  plaintiff  that  the 
first  claim  of  the  patent  is  for  the  process 
when  applied  or  operated  by  an  apparatus 
like  that  of  the  plaintiff,  situated  outside  of 
the  cask,  and  not  within  it;  and  reference  is 
mode  to  the  case  of  Lawther  v.  Hamilton, 
124  U.  S.  1,  8  Sup.  Ct.  Rep.  342,  as  sustain- 
ing the  view,  that  the  mechanical  means  by 
which  a  process  is  applied  may  be  an  essen- 
tial part  of  the  process,  and  that  the  process 
is  not  anticipated  unless  the  mechanical 
means  of  applying  it,  shown  by  the  plaintiff, 
existed  before,  and  were  applied  before  to 
carry  on  the  same  process.  But  the  true 
view  of  the  case  of  Lawther  v.  Hamilton  is 
this:  Lawther's  patent  was  for  a  process  of 
working  oil-seeds  to  obtain  oil,  by  dispensing 
with  the  muller-stones  before  used  to  com- 
plete the  grinding.  The  omission  of  the 
muller-stones  produced  more  oil  and  better 
oil-cake.  The  seed,  first  crushed  by  heavy 
0  rollers,  was  passed  directly  from  them  into  a 

•  mixing  machine,  without  being  'operated 
upon  by  muller-stones,  which  had  before  been 
used  for  grinding  and  mixing.  The  crush- 
ing of  the  seed  between  powerful  revolving 


rollers  was  retained  in  Lawther'a  process, 
and  the  seed  was  transferred  immediately 
from  them  to  a  steam  mixing-machine.  This 
court  said  that,  while  the  invention  was  that 
of  a  process,  it  was  limited,  at  least  so  far  as 
the  crushing  of  the  seed  was  concerned,  to 
the  use  of  powerful  revolving  rollers  to  do 
such  crushing.  The  crushing  being  stated 
in  the  specification  to  be  of  such  character 
that  each  seed  was  individually  acted  upon, 
and  the  oil  cells  were  fully  crushed  and  dis- 
integrated, the  claim  was  for  "the  process  of 
crushing  oleaginous  seeds,  and  extracting 
the  oil  therefrom,  consisting  of  the  following 
successive  steps,  viz.,  the  crushing  of  the 
seeds  under  pressure,  the  moistening  of  the 
seeds  by  direct  subjection  to  steam,  and, 
finally,  the  expression  of  the  oil  from  the 
seed  by  suitable  pressure,  as  and  for  the  pur* 
pose  set  forth."  The  crushing  of  the  seed 
in  the  manner  stated  was  a  part  of  the  pro- 
cess. Of  course,  it  had  to  bie  done  by  some 
kind  of  instrumentality,  and  it  was  held  to 
be  a  part  of  the  process  that  the  kind  of  in- 
strumentality should  be  powerful  revolving 
rollers,  whose  effect  would  be  to  act  upon 
each  seed  individually,  and  fully  crush  and 
disintegrate  the  oil  cells;  but  the  instru- 
mentality or  apparatus  was  not  a  part  of  the 
process,  while  the  operation  upon  each  seed 
by  the  kind  of  instrumentality  described  was 
a  part  of  the  process.  So  far,  therefore,  as 
the  first  claim  of  the  patent  is  a  claim  to  a 
process,  it  is  fully  anticipated  in  the  process 
carried  on  by  means  of  the  Seibel  apparatus. 
Considering  the  first  claim  of  the  patont 
88  a  claim  to  the  apparatus  used  for  applying 
the  heated  blast  to  the  interior  of  the  cask, 
the  apparatus  existed  before.  It  is  found  in 
the  Cochrane  and  Slato  patent  of  1850,  which 
shows  a  blast  passing  through  the  fuel  in  a 
furnace,  and  a  pipe  extonding  from  the  fur- 
nace into  the  interior  of  a  flask  or  mould  in- 
tended to  be  heated,  through  which  pipe  the 
blast,  consisting  of  the  heated  products  of 
combustion,  was  conveyed  into  such  interior. 
The  deoxygenated  blast  was  applied  to  the. 
heating  and  drying  of  the  inner  walls  of  theS 
receptacle  into  which  it*was  carried.  There* 
was  no  invention  in  applying  the  apparatus 
to  a  cask  instead  of  a  flask.  It  would  re- 
quire only  ordinary  mechanical  aptitude,  and 
not  invention,  to  make  the  mouth  of  the  exit- 
pipe,  carrying  the  heated  products  of  com- 
bustion, of  a  proper  size  to  enter  the  bung- 
hole  or  other  orifice  of  a  keg  or  a  cask,  instead 
of  entering  a  flask  or  mould.  So,  too,  the  de- 
scription of  the  "Pewterer's  Blast, "  in  Tom- 
linson's  Cyclopedia  of  1854,  shows  the  plain- 
tiff's apparatus.  It  is  there  stated  that  the 
pewterers  have  a  kind  of  blow-pipe  or  hot-air 
blast,  consisting  of  a  common  cast'iron  pot, 
with  a  close  cover,  containing  ignited  char- 
coal, and  termed  a  hod.  This  pot  has  a  noz- 
zle leading  into  it,  which  supplies  air  from 
bellows  worked  by  the  foot,  and  another  noz- 
zle leading  out  of  it,  which  directs  the  cur- 
rent of  hot  air  upon  the  article  to  be  soldered. 
The  drawing  of  this  apparatus  is  as  follows: 


Digitized  by 


Google 


JOHNSON  V.  CHEISTIAN. 


87 


Fig.2015. 


In  tbis  Apparatus  there  Is  a  blast  driven 
through  a  fire  in  a  closed  receptacle,  in  such 
manner  that  the  heated  products  of  combus- 
tion are  carried  out  of  a  nozzle,  and  directed 
vhere  needed.  Whether  the  nozzle  termi- 
nates in  the  air  or  in  the  interior  of  a  cask  or 
keg,  or  whether  the  deoxygenated  blast  which 
leaves  the  nozzle  is  partially  reoxygenated  or 
not  before  reaching  its  objective  point,  does 
not  affect  the  identity  of  the  apparatus.  In 
reference  to  both  the  Cochrane  and  Slate  pat- 
ent and  the  "Fewterer's  Blast"  apparatus, 
the  patentees  have,  at  most,  merely  applied 
an  old  apparatus  to  a  new  use,  without  any 
etiange  of  its  constituent  elements  or  of  ito 
mode  of  operation.  In  fact,  the  defendant's 
e apparatus  is,  to  all  intents  and  purposes,  a 
5  faitbfnl  copy  of  the  "Fewterer's  Blast"  ap- 
*  paratns.  *I7nder  these  views,  it  must  be  held 
that  the  first  claim  of  the  patent  is  invalid. 

As  to  the  second  claim,  there  is  no  in- 
fringement, the  defendant's  apparatus  hav- 
ing no  removable  conductor  corresponding  to 
the  removable  conductor,  £,  of  the  second 
daim.  The  defendant's  pipe  is  screwed  fast 
to  the  fnmace,  and  cannot  be  removed  while 
the  machine  is  in  use.  It  is  cast  separate 
&om  the  furnace,  for  convenience  of  renewal 
in  case  of  the  breakage  of  either  i(  or  the 
furnace.  The  movable  conductor,  E,  is  de- 
scribed in  the  specification  of  the  patent  as  a 
pipe  provided  with  a  bow  handle,  by  means  of 
wMch  it  can  be  removed  or  adjusted  in  place, 
without  liability  of  burning  the  hands.  The 
defendant's  pipe  which  enters  the  keg  or  cask 
is  not  removable  or  detachable  in  tbis  sense. 
For  these  reasons,  the  decree  of  the  circuit 
court  is  reversed,  and  the  case  is  remanded 
to  that  court,  with  a  direction  to  dismiss  the 
bill  of  complaint,  with  costs. 


■oa  u.  8. 170) 

Oaiv  et  at.  v.  GoTTTRixn. 

Hunt  et  aX.  v.  Sajcb. 
(November  6, 1888.) 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

it.  TB..  Parkingon,  for  appellant.  E.  Banning 
•nd  T.  A^  Banning,  for  appellee. 

Bl^tcbtobd,  J.  These  are  appeals  by  the  de- 
fendanta  in  two  salts  brought  by  Matthew  Qott- 
frled,  in  the  circuit  court  of  the  united  States  for 
the  district  of  Indiana,  upon  the  same  patent  in- 
volved in  the  case  of  Brewing  Co.  v.  Gottfried, 
ante,  8^  (jiist  decided.)  The  proofs  are  the  same 
as  in  tndt  case,  and  the  same  conclusions  are 
reached.  The  decree  in  each  case  is  reversed,  and 
each  case  Is  remanded  to  the  circuit  court,  with  a 
-direction  to  dismiss  the  bill  of  complaint,  with 


(lit  V.  B.  nt) 
JOH2I80N  V.  Christian  et  al. 

(November  5, 1883.) 

1,  Pbincipal  asb  AoEirr— Proo»  o»  AoKiror— 

EVIDBKOB — SuyFICIBKOT. 

One  who  had  borrowed  money  from  a  guard- 
ian testified  that  the  transaction  was  exclusively 
with  one  acting  as  agent,  to  whom  he  executed 
a  deed  of  trust  as  security,  and  who  afterwards 
agreed  with  the  purchasers  of  a  portion  of  the 
land  covered  by  the  deed  that,  upon  payment  of 
tiie  price  to  him  or  the  guardian,  he  would  re- 
lease his  claim  as  trustee.  It  was  shown,  both  by 
the  testimony  of  witnesses  and  by  her  accounts, 
that  tbe  purchase  money  was  received  by  the 
guardian.  Held,  that  the  agency  was  sufficiently 
proved  to  make  the  agreement  for  release  bind- 
ing, though  the  guaraian  denied  that  such  per- 
son was  oar  agent;  she  having  admitted  that  she 
did  consent  to  hU  acting  as  her  agent  In  one  in- 
stance, and  that  she  told  him  the  purchasers 
might  have  the  deed,  on  paying  a  certain  sum. 

3.  JUDQJJBNT— EQUITABLB  KBUEJ— iNJtWOTION. 

In  such  case,  equity  will  enjoin  a  judgment  In 
ejectment  recovered  by  the  ward,  after  coming 
of  age,  on  a  tlUe  aoaulred  by  purchase  under  the 
deed  of  trust,  the  above  agreement  constituting 
an  equitable  defense,  which  could  not  have  been 
set  up  at  ktw. 

3.  SiJCE— Fabtiks. 

In  an  action  to  enjoin  the  Judgment,  and  to 
quiet  the  title  of  the  purchasers,  it  is  not  neces- 
sary to  join  as  a  party  their  vendor,  who  was 
also  grantor  In  the  deed  of  trust. 

Appeal  from  the  Circuit  Ck>urt  of  the 
United  States  for  the  Eastern  District  of 
Arkansas. 

Bill  in  equity,  brought  by  Qeorge  Christian 
and  Jerry  Stuart  against  Joel  Johnson,  to  r^ 
strain  the  enforcement  of  a  ]  ndgment  in  eject- 
ment, and  to  quiet  title.  Defendant,  John* 
son,  appeals. 

D.  H.  Reynolds  and  A.  H.  Garland,  for 
appellant.    Uf  M.  Rose,  for  appellees. 


Lauab,  J.  This  is  a  suit  in  equity, 
brought  in  the  United  States  circuit  court  in 
1883  by  appellees,  George  Christian  and  Jerry 
Stuart,  against  the  appellant,  Joel  Johnson, 
praying  an  injunction  to  restrain  him  from 
enforcing  a  judgment  in  ejectment  which  he 
obtained  in  that  court,  against  said  appei- 
lees,  for  the  recovery  of  certain  lands  in  their 
possession,  and  to  quiet  their  title  to  said 
lands  against  the  claims  of  said  appellant. 
The  bill  alleges  that  one  Julia  J.  Johnson, 
on  the  8tb  day  of  March,  1871,  as  guardian 
of  appellant,  then  a  minor,  loaned  through 
her  agent,  Lycurgus  L.  Johnson,  to  one 
James  F.  Bobinson,  out  of  the  funds  of  said 
appellant,  $9,387.95,  fur  which  said  James 
F.  Bobinson  delivered  to  said  Lycurgus  L. 
Johnson  notes  for  the  amount,  payable  to 
Mrs.  Julia  J.  Johnson,  as  guardian;  and,  to 
secure  said  loan,  executed  to  Johnson  a  deed 
of  trust  conveying  to  him,  as  trustee  for  said 
Julia  J.  Johnson,  as  guardian  for  appellant, 
certainlands  therein  described,  with  the  usual 
power  of  sale  upon  failure  to  pay  the  afore- 
said notes  when  due;  that  after  this  trans-^ 
action  the  said  appellees  bargained  for  and  g 
purchased  from  Bobinson  a  tract  of  ^00  acres,  • 
being  part  of  the  land  conveyed  by  the  afore- 
said trust  deed,  the  said  complainants  agree- 
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ing  to  pay  therefor  120  bales  of  cotton,  which 
they  aver  to  be  a  fair  and  adequate  conaider- 
tlon,  and  the  full  value  of  the  lands.  The 
bill  further  alleges  that  the  said  purchase 
was  made  with  the  fnll  knowledge  and  con- 
sent of  the  said  Lycurgus  L.  Johnson,  who 
In  bis  capacity  as  said  trustee,  and  also  as 
general  agent  of  the  said  Julia  J.  Johnson, 
as  guardian  aforesaid,  agreed  and  contracted 
that  if  the  complainants  would  pay  over  to  the 
said  Julia  J.  Johnson  the  price  agreed  to  be 
paid  for  said  lands,  according  to  the  terms 
of  the  purchase  from  Robinson,  as  above 
stated,  that  the  amount  should  be  credited 
on  the  debt  of  Robinson,  and  the  said  tract 
purchased  by  them  should  be  released  from 
the  deed  of  trust;  that  this  contract  and 
agreement  of  her  said  trustee  and  agent  was 
ratified  and  confirmed  by  the  said  Julia  J. 
Johnson,  as  guardian,  who  received  the  en- 
tire consideration  agreed  by  them  tc  be  paid 
for  said  land,  with  a  fall  knowledge  of  and 
acqniescencein  said  contract  and  agreement; 
that  the  said  complainants  have,  in  accord- 
ance with  the  stipulations  and  requirements 
of  said  trustee  and  agent,  paid  over  the  price 
agreed  for  said  500  acres  of  land,  every  dol- 
lu  of  the  proceeds  of  which  have  gone  to 
said  Julia  J.  Johnson,  as  guardian  of  appel- 
lant, who  has  since  then  become  of  age.  The 
complainants  further  state  that  afterwards, 
the  said  Lycurgus  L.  Johnson  having  de- 
parted this  life,  his  administrators  advertised 
and  sold,  under  the  deed  of  trust,  all  the 
lands  mentioned  therein,  including  the  said 
tract  of  50O  acres  bought  and  paid  for  by 
complainants,  and  were  bought  in  by  the  de- 
fencbint,  Joel  Johnson,  who  was  then  of  law- 
ful age,  that  afterwards  said  defendant, 
claiming  by  virtue  of  said  sale  and  purchase, 
instituted  his  suit  in  ejectment  on  the  law 
side  of  the  court;  and  tliat,  the  complainants 
not  being  admitted  to  interpose  in  said  eject- 
ment suit  their  equitable  defense  to  the  same, 
he  did,  at  the term, ,  188 — ,  ob- 
tain a  judgment  in  ejectment  against  them, 
^  and  now  seeks  to  oust  them  of  the  possession 
^  of  said  lands  by  writ  of  possession  founded 
•  on  said  judgment.  *The  prayer  of  the  bill 
is  that  the  judgment  in  ejectment  may  be  en- 
joined, and  that  the  title  of  tlie  complainants 
may  be  quieted,  and  such  further  relief,  etc. 
Joel  Johnson,  in  his  answer,  denies  that  said 
Lycurgus  L.  Johnson  was  the  agent  and  bus- 
iness manager  of  said  guardian,  Mrs.  Julia 
J.  Johnson,  or  that  he  acted  as  sucli  in  and 
about  her  business  as  guardian;  and  asserts 
that  if  any  contract  or  agreement,  such  as 
that  alleged  in  tlie  bill,  was  made  with  said 
appellees  by  said  Lycurgus  L.  Johnson,  it 
was  not  made  with  the  knowledge  or  by  the 
authority  of  said  Julia  J.  Johnson,  as  guard- 
ian aforesaid,  expressed  or  implied,  nor  in  any 
manner  recognized  or  ratified  by  her  receipt 
of  any  of  the  consideration  paid  by  said  ap- 
pellees for  said  land,  with  knowledge  of  any 
such  contract  or  agreement.  Further  an- 
swering, be  says  "that,  if  complainants  are 
not  protected  by  their  vendor,  it  will  be  a 


great  wrong  to  thera,  but  one  for  which  thist. 
defendant  is  not  in  any  manner  responsible. "  g: 
•The  only  issue  of  fact  raised  by  the  pleadings* 
relates  to  the  agency  of  Lycurgus  L.  John- 
son for  Mrs.  Julia  J.  Jolmson,  in  her  capac- 
ity as  guardian  of  appellant,  in  the  loan  of 
the  funds  of  her  ward  to  Robinson,  upon  the 
security  binding  the  real  estate  of  Robinson, 
and  the  subsequent  transactions  with  ap|)e]- 
lees  as  vendees  of  apart  of  tliat  land;  and 
upon  ttiis  point  we  are  of  opinion  that  the 
allegations  of  the  bill  are  abundantly  sus- 
tained by  the  proof.  »► 
•  James  P.  Robinson,  the  vendor  of  the  ap-? 
pellees,  testified,  substantially,  that  be  knew 
that  Mr.  Johnson  acted  as  the  agent  for  Mrs. 
Julia  J.  Johnson,  in  her  capacity  as  guardian 
of  Joel  Johnson,  in  some  matters,  and  es- 
pecially in  the  loan  of  the  money  to  him;. 
that  about  the  1st  of  January,  1871,  he  bor- 
rowed from  Mrs.  Julia  J.  Johnson,  as  guard- 
ian of  Joel  Johnson,  the  sum  of  89,387.95r 
made  the  negotiation  with  Mr.  Lycurgus  It^ 
Johnson,  exclusively;  and  thnt  he  had  no- 
recollection  of  ever  having  talked  with  Mrs. 
Johnson  about  the  matter  until  after  the 
death  of  Mr.  L.  L.  Johnson.  All  the  trans- 
actions in  regard  to  this  loan  were  made  with 
Mr.  L.  L.  Johnson,  or  under  his  direction. 
At  the  time  he  negotiated  the  loan  of 
$9,387.95  he  executed,  jointly  with  his  wife, 
Mary  P.  Robinson,  a  deed  of  trust  on  certain 
lands  to  Mr.  L.  L.  Johnson,  as  trustee,  to 
cover  said  loan.  And  in  his  cross-examina- 
tion on  this  point  he  states  that  he  does  not 
ttilnk  Mi's.  Johnson  was  present  at  the  time 
the  loan  was  made.  Believes  she  was  not 
present.  Mr.  Johnson  delivered  to  witness 
a  check  for  the  loan.  It  was  her  check,  ho 
thinks.  Saw  from  the  records  in  the  record- 
er's office  that  Mrs.  Johnson  signed  the  deed 
of  trust  to  secure  the  loan.  Referring  to 
the  transaction  with  appellees,  he  says  he 
was  acquainted  with  the  plaintiffs  in  the 
case.  *  *  *  Part  of  the  lands  embraced 
in  the  deed  of  trust  were  subsequently  sold 
by  himself  and  wife  to  the  plaintiffs  in  this 
suit.  When  he  was  negotiating  the  sale 
with  the  plaintiffs,  which  was  about  a  year 
after  he  borrowed  the  money,  he  told  them 
there  was  a  deed  of  trust  on  the  land  held  by 
Mr.  L.  L.  Johnson.  He  went  with  either 
Christian  or  Stuart — he  does  not  remember 
which;  possibly  either  or  both — ^to  see  Mr. 
Johnson  about  the  matter,  and  Mr.  Johnson 
agreed  with  them  and  himself  (Robinson) 
that  upon  the  payment  to  him,  acting  for 
Mrs.  Johnson,  or  to  Mrs.  Johnson  herself,  of 
tlie  purchase  money  agreed  upon,  that  he 
would  quitclaim  to  them  the  land.  The 
plaintiffs  have  paid  for  the  land  the  price 
aCTeed  upon,  which  was  120  bales  of  cotton, 
420  or  425  pounds  each.  The  purchase  price 
wasallpaidin  cotton,  excepting  8 1,035,  whi(!h  a 
was  paid  in  money  by  Mr.  W.  W.  Ford,  whicbS 
sum  was  the  estimated  value  of  some*30  odd* 
bales  of  cotton,  balance  then  due.  The  plain- 
tiffs  not  having  the  cotton  ready,  and  being 
anxious  to  complete  their  payments  and  per- 
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feet  thefr  title  to  the  land,  he  agreed  that  the 
balance  of  cotton  due  him  might  be  paid  in 
money,  at  the  marlset  value  of  cotton  at  tliat 
time.  Mr.  Ford  made  the  valuation,  and 
paid  the  money  to  Mrs.  Johnson  for  them. 
In  his  cross-examination  on  this  point  he 
aays  that  the  object  of  the  visit  of  himself 
\rith  the  plaintiffs  to  see  Mr.  Johnson  was  to 
convince  the  plaintiffs  that,  upon  the  pay- 
ment of  the  purchase  price  for  the  land, 
they  vrould  get  a  good  title  to  the  place.  Mr. 
Johnson  agreed  that,  upon  the  payment  of 
the  purchase  money  for  the  place,  that  he 
would  release  any  claim  that  he  might  have 
against  the  property  as  trustee.  He  sup- 
posed that  Mr.  Johnson  was  acting  for  Mrs. 
Johnson  at  that  time,  as  he  bad  been  previ- 
-onsly  and  afterwards.  In  his  re-examination 
be  states  that  he  thinks  he  informed  Mr. 
Johnson  of  every  pound  of  cotton  received 
troia  the  plaintiffs,  directed  him  how  to  ship 
it,  and  such  of  the  cotton  shipped  to  his  own 
-socount  was  shipped  with  his  consent,  with 
the  understanding  that  the  proceeds  were  to 
be  turned  over  to  Mrs.  Johnson,  or  to  Mr. 
Johnson  for  her.    His  testimony  as  to  the 

Jayment  of  the  purchase  money  to  Mrs. 
ohnson,  and  her  acceptance  of  it  as  paid  in 
consideration  of  the  land  purchased  by  the 
appellees  under  the  agreement,  is  fully  cor- 
roborated by  the  testimony  of  W.  W.  Ford, 
who  testifies  that  he  was  a  merchant  and 
near  neighbor  of  Mrs.  Johnson,  and  made 
out  the  accounts  current,  and  kept  the  ac- 
^niints  for  Mrs.  Johnson.  The  settlement  of 
Mrs.  Johnson  as  guardian,  filed  in  the  pro- 
bate court,  was  made  ont  by  witness  from 
data  furnished  by  Mrs.  Johnson.  He  also 
made  out  the  statement  of  the  account 
marked  "Exhibit  B."  It  contains  all  the 
items  of  account  between  James  F.  Robinson 
and  Mrs.  Julia  J.  Johnson,  as  guardian  of 
Joel  Johnson.  There  are  in  that  statement 
four  items  of  credit  on  said  loan  that  witness 
can  trace  to  Christian  and  Stuart  as  pay- 
ments on  their  purchase  from  Major  Bobln- 
son,  to-wit,  $431.99, 91,035, 8804.53,  $1,000. 
«  This  statement  was  made  out  from  his  own 
2  knowledge,  and  from  information  furnished 
■•  by  Mrs.  Johnson.  'The  item  of  $1,000  was 
I»ld  to  her  by  Lycurgus  L.  Johnson,  and  re- 
paid to  him  by  cotton  from  Christian  and 
Stoart,  appellees.  Credit  was  indorsed  on 
the  note  by  Mrs.  Johnson  Iierself .  She  told 
witness  he  paid  it.  The  item  $431.99  was 
received  from  Christian  and  Stuart  in  cotton, 
and  witness  knows  she  got  the  money.  The 
$1,035  witness  paid  for  Christian  and  Stuart. 
In  the  spring  of  1879,  the  plaintiffs  came  to 
witness,  and  asked  him  to  pay  for  them  the 
balance  on  their  purchase  of  the  laud  from 
Bobinson.  This  amount  was  settlement  in 
full  of  balance  by  Major  Robinson  with  plain- 
tifts  for  their  land.  The  valuation  of  the  cot- 
ton was  made  by  witness,  with  the  consent  of 
Robinson  and  Christian  and  Stuart.  Wit- 
ness had  told  Mrs.  Johnson  that  plaintiffs 
owed  a  balance  of  $1,035  for  the  purchase 
money  of  lands  they  had  purchased  from 


Major  Bobinson,  and  that  witness  was  going 
to  pay  it  for  them.  She  afterwards  sent  to 
witness  for  the  money,  and  he  paid  it.  Plain- 
tiffs gave  witness  their  note  for  the  amount. 
Numerous  other  witnesses  sustained  the  tes- 
timony of  Robinson  and  Ford.  The  appel» 
lant  only  introduced  the  deposition  of  his 
guardian,  in  support  of  the  denials  in  the 
answer.  Mrs.  Johnson  denies  that  she  au- 
thorized her  brother,  L.  L.  Johnson,  to 
transact  any  business  for  her  with  Major 
Bobinson;  states  that  he  refused  to  have  any- 
tiling  further  to  do  with  the  business,  that 
he  never  acted  as  her  agent  as  guardian;  that 
she  never  authorized  any  one  to  make  a  prom- 
ise to  the  plaintiffs  that  their  lands  should 
be  released  from  the  deed  of  trust  upon  pay- 
ing the  price  they  had  agreed  to  pay  for  the 
same;  that  if  her  brother,  L.  L.  Johnson, 
did  receive  cotton  from  plaintiffs,  it  was 
without  her  knowledge,  and  that  Mr.  Ford 
never  paid  any  money  for  plaintiffs  on  ac- 
count of  said  loan. 

Upon  this  testimony  we  see  no  grounds  for 
disturbing  the  decree  of  the  court  below.  The 
denial  on  the  part  of  Mrs.  Johnson  of  her 
brother's  agency,  owing  to  her  imperfect  con> 
ception  as  to  what  constitutes  an  agent,  and 
to  her  vague  recollection  of  her  own  acts,  is 
contradicted  by  the  facte  of  wldch  she  her- 
self testifies,  and  by  the  account  marked^ 
"Exhibit  B,"  made  out  under  her  direction, » 
in  which  the  receipts  of  the*payment  by  cot-* 
ton  of  the  appellees  are  set  out,  the  last  of 
wliich  is  the  item  of  $1,035  cash  for  balance 
on  demand  against  Stuart  and  Christian; 
thus  recognizing  the  receipte  of  the  cotton, 
and  the  validity  of  the  preceding  payments 
made  to  her  brother,  as  her  agent,  and  re- 
ceived by  herself.  Her  denial  of  his  author- 
ity to  make  a  promise  to  the  plaintiffs  tliat 
their  land  should  be  released  from  the  deed 
of  trust  upon  their  paying  the  price  they  had 
agreed  to  pay  for  the  same  is  contradicted 
by  her  subsequent  declaration,  in  these  words: 
"I  did  say  to  my  brother  that,  if  these  men 
would  pay  the  $3,000,  they  should  have  a 
deed;  {.  «.,  I  agreed  to  it."  Upon  her  testi- 
mony alone,  it  is  clear  that  every  act  of  Ly- 
curgus L.  Johnson  in  connection  with  this 
transaction,  in  every  stage  of  its  progress, 
from  the  loan  to  Bobinson  to  the  payment  of 
the  balance  of  the  purchase  money  due  from 
the  appellees,  was  ratified  by  her  as  guardian 
of  appellant.  In  a  single  instance  she  con- 
sented to  his  action  as  her  agent  in  respect 
of  her  guardianship, — reluctantly,  she  says, 
but  nevertheless  consented, — and  ratified  it 
absolutely  and  without  qualification.  No  act 
or  contract  of  his  was  disavowed  by  her  to 
the  appellees,  with  whom,  as  her  agent,  he 
was  dealing,  and  from  whom  he  was  collect- 
ing payments  in  her  behalf.  Not  being  noti- 
fied of  revocation  of  his  authority  as  her 
agent,  they  were  clearly  justified  in  acting 
upon  the  presumption  of  its  continuance. 
Story,  Ag.  §§  90,  93;  Hatch  v.  Coddington, 
95  U.  S.  48;  Iiimratuse  Co.  v.  McCain,  96  U. 
S.84. 
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Appellant*!  eonnsel  contend  that  the  mat- 
ten  set  up  in  the  bill  could  have  been  pleaded 
asadefense  in  the  suit  of  the  appellant  against 
them  in  ejectment;  and  as  there  is  no  avei> 
ment  that  appellees  were  prevented  from  in- 
terposing those  matters  as  a  defense  in  said 
action  by  accident  of  any  kind,  or  by  the 
fraud  of  appellant,  unmixed  with  any  fault 
or  negligence  on  their  part,  the  bill  should 
have  been  dismissed.  To  this  we  cannot 
agree.  The  principle  laid  down  in  the  decis- 
ions cited  in  support  of  the  objection  is  that 
a  court  of  equity  will  not  enjoin  a  judgment 
at  law  unless  it  is  shown  tliat  the  complain- 
ant  was  prevented  from  resorting  to  a  legal 
« defense  by  fraud  or  unavoidable  accident, 
•  without  any  fault*or  negligence  on  his  part; 
but  that  it  will  do  so  if  the  matters  set  up  in 
the  bill  as  a  ground  of  relief  constitute  equi- 
ties unavailable  as  a  defense  in  the  action  at 
law.  In  the  action  of  ejectment  the  issue  was 
squarely  upon  the  plaintiff's  legal  title. 
There  is  nothing  in  the  case  to  except  it  from 
the  general  rule  that  in  the  United  States 
courts  a  recovery  in  ejectment  can  be  had 
apon  the  strict  legal  title  only,  and  that  a 
court  of  law  will  not  upliold  or  enforce  an 
equitable  title  to  land  as  a  defense  in  such  ac- 
tion, Bagnell  v.  Broderick,  13  Pet.  436, 450; 
Hooper  v.  8cheimer,  23  How.  235;  Foster  y. 
Mora,  98  U.  S.  425 ;  Langdon  v.  Sherwood, 
124  U.  S.  74,  85,  8  Sup.  a.  Bep.  429.  The 
facts  alleged  in  appellees'  bill  for  the  purpose 
of  showing  their  equitable  title  to  the  land 
in  dispute  could  not  be  set  up  by  them  as  a 
plea  in  the  action  of  ejectment  to  defeat  the 
strictly  legal  title  of  appellant. 

It  is  said  that,  if  appellees  are  obliged  to 
resort  to  equity  to  quiet  their  title,  Robinson, 
their  vendor,  whose  failure  to  have  their  pay- 
ments properly  appropriated  caused  their 
lands  to  be  sold  under  the  deed  of  trust  previ- 
ously given  by  him,  should  have  been  made 
a  party  to  the  suit,  and  called  upon  to  see  that 
the  land  had  been  paid  for;  if  not  already, 
that  it  be  paid  for  now.  We  think  this  posi- 
tion untenable.  The  answer  to  it  is  that  the 
decree  which  the  appellees  asked  for,  and  was 
rendered  by  the  court  below,  granting  them 
the  relief  sought  for,  did  not  undertake  to 
settle,  and  did  not  in  effect  settle,  any  rights 
or  liabilities  of  Robinson,  or  of  any  other  per- 
son not  before  the  court  as  a  party  to  the  rec- 
ord. The  dealings  between  Robinson  and 
appellant's  guardian,  and  the  rights  and  obli- 
gations growing  out  of  them,  are  distinct 
from  the  question  of  title  between  the  parties 
ia  this  suit,  and  liave  no  connection  with  it, 
except  as  evidence  tending  to  throw  light 
upon  that  question.  The  decree  of  the  court 
below  is  alUrmed. 
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United  States  v.  Amekican  Bell  Tel. 

Co. 

(November  12, 1838.) 

1    PATBNTS    »0B    IKVBNTIONS  —  CXNOZUflTIOS  — 
t^LBADING — MULTIPABIOUSXSBS. 

A  bill  praying  for  the  cancellation  of  two  pat- 
ents is  not  multifarious,  because  the  patents  were 


lamed  at  different  times,  where  both  ware  IsatMA 
to  the  same  person,  and  are  held  by  one  defend- 
ant, and  relate  to  the  same  subject;  the  later 
being  for  an  improvement  upon  tne  invention  of 
the  earlier  one. 
3.  BXME — F&IUD — Pleadiso. 

A  bill  seeking  the  cancellation  of  letters  pat- 
ent upon  the  ground  of  fraud,  which  charges 
that  the  patentee,  at  the  time  of  his  spplicatioa 
for  a  patent,  knew  that  he  was  not  the  first  in- 
ventor of  the  improvement  described,  and  sets 
forth  prior  inventions  and  discoveries  alleged  to 
tiave  been  loiowntohim,  and  describes  with  par- 
ticularity the  fraud  practiced  by  him  npon  their 
authors,  is  not  demurrat>le  on  the  ground  that  it 
does  not  set  forth  any  fraud  in  procuring  the 
patents,  or  spedfloally  allege  the  tacts  oonstitut- 
Ing  the  fraud. 
8.  Bams— FowBB  ov  Oihsaal  QovaaNMSsr. 

The  United  States  can  maintain  a  bill  in  egaity 
to  cancel  a  patent  for  an  invention  obtunea 
through  fraud.  This  power  was  not  taken  away 
by  act  Cong.  1836,  repealing  the  provision  for  a 
scire  /aciaa  by  private  individuals,  under  the 
control  of  government  attomOTs,  to  declare  a 
patent  void,  or  by  Bev.  St.  U.  S.  %4SSfi,  permit- 
ting fraud  in  obtaiuing  the  patent  to  be  set  up 
as  a  defense  to  a  suit  for  infringement.  Revers- 
ing 83  Fed.  Bep.  591. 

George  A.  Jenks,  Sol.  Gen.,  A.  G.  Thur- 
man,  Bppa  Hunton,  Jeff.  Chandler,  and  Q. 
8.  Whitman,  for  appellant.  /.  /.  Storroto, 
B.  If.  Dickerson,  and  Chauncey  Smith,  for 
appellee.  « 

Miller,  J.  'This  is  an  appeal  from  the^ 
circuit  court  of  the  United  States  for  the  dis-g 
trict  of  Massachusetts.  *  The  United  States* 
brought  its  suit  in  equity  in  that  court  against 
the  American  Bell  Telephone  Company,  a 
corporation  organized  under  the  laws  of  the 
state  of  Massachusetts,  and  against  Alexan- 
der Graham  Bell,  a  resident  of  the  District  of 
Columbia.  The  action  purports  to  have  been 
instituted  by  George  M.  Stearns,  the  United 
States  district  attorney  for  that  district,  by 
the  direction  of  George  A.  Jenks,  the  solio- 
itor  general  of  the  United  States,  acting  as 
its  attorney  general  in  this  matter,  because 
the  latter  officer  was  under  a  disability  to 
prosecute  this  suit.  The  object  of  the  bill 
was  to  impeach  two  patents  for  inventions 
issued  to  said  Bell,  the  first  dated  March  7. 
1876,  and  numbered  174,465,  and  the  second 
dated  January  30,  1877,  and  numbered  186,- 
787,  with  a  prayer  that  they  be  declared  void 
and  of  no  eftect,  and  that  they  l>e  in  all 
things  recalled,  repealed,  and  decreed  abso- 
lutely null;  that  they  be  erased  and  obliterat- 
ed from  the  records  of  the  patent-office;  and 
for  other  relief.  To  this  bill  the  telephone 
company  entered  an  appearance  and  filed  a 
demuiTer.  It  is  not  shown  that  Bell  either 
appeared  or  filed  any  pleading.  At  the  hear' 
ing  on  the  demurrer  it  was  sustained  by  the 
circuit  court,  the  bill  dismissed,  (32  Fed. 
Rep.  591,)  and  the  United  States  has  brought 
the  present  appeal  to  reverse  that  ruling. 
The  defendant  demurs  generally  to  the  whole 
bill,  and  in  that  demurrer  objects  tu  speciOa 
portions  of  the  bill,  and  itmay  be  very  doubt- 
ful whether  these  are  not  so  mixed  up  in  the 
same  pleading  as  to  make  the  demurrer  void, 
so  far  as  it  relates  to  sucli  parts  of  it.  Aa 
the  main  questions  on  the  demurrer,  how- 
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ever,  relate  to  matters  whicb  go  to  tbe  merits 
of  the  whole  bill,  tbej  are  probablj  all  that 
is  necessary  to  consider  here.  Some  of  these 
points  of  demurrer,  althongh  stated  as  such 
in  a  general  demurrer,  are  manifestly  only 
such  as  could  be  taken  under  a  special  de 
murrer,  and  would  not,  if  successful,  defeat 
the  entire  bill. 

The  grounds  of  demurrer  which  we  shall 
consider  in  this  opinion  are  as  follows:  First, 
a  "That  the  said  bill  is  multifarious,  in  that  it 
•  joins*aIlegations'and  prayers  for  relief  in  re- 
spect of  patent  No.  174,465,  dated  March  7, 
1876,  and  allegations  and  prayers  for  relief 
in  respect  of  patent  Xo.  186,787,  dated  Jan- 
nary  30,  1877."  Second.  The  defendant  de- 
murs as  to  each  patent  speciScally.  "that  the 
complainant,  in  and  by  its  said  bill,  does  not 
show  any  power  or  authority,  and  no  power 
or  authority  in  law  exists,  in  any  person  or 
party,  or  any  court,  to  bring  said  suit,  nor  to 
entertain  the  same,  nor  to  give  the  relief 
therein  prayed,  nor  any  relief  thereunder  or 
touching  the  subject-matter  thereof;"  and, 
further,  "that  the  complainant,  in  and  by 
said  bill,  has  not  made  or  stated  a  case  which 
calls  upon  or  justifies  this  court,  in  the  exer- 
cise of  its  discretion,  to  permit  this  bill  to  be 
entertained."  Third.  The  defendant  spe- 
cially demurs  to  the  bill,  "for  that  it  does 
not  set  forth  any  fraud  in  the  procuring  of 
said  patents;  and  for  that  it  does  not  specif- 
ically set  forth  what  acts,  if  any,  the  com- 
plainant relies  on  as  constituting  fraud  in 
procuring  said  patents ;  and  for  that  it  does 
not  show  when,  how,  from  whom,  or  by  what 
means  the  complainant  first  had  knowledge 
or  notice  of  each  alleged  fact,  nor  why,  with 
due  diligence,  it  would  not  have  learned  them 
earlier;"  and  also  "because  the  allegations 
contained  in  said  bill,  if  true,  would  not  en- 
title the  complainant  tothe  relief  prayed  for, 
nor  to  any  relief  in  a  court  of  equity."  While 
these  grounds  of  demurrer  are  slated  in  the 
language  of  the  demurrer  itself,  we  have 
grouped  them  somewhat  differently  from  the 
mode  in  which  they  are  there  stated,  because 
we  think  the  consideration  of  the  three  causes 
of  demurrer  here  laid  down  must  dispose  of 
the  case  before  us. 

"W^ith  regard  to  the  question  of  multifari- 
ousness, we  do  not  think  it  needs  much  con- 
sideration. It  is  very  true  that  the  bill  as- 
sails two  patents,  issued  nearly  a  year  apart, 
but  they  were  issued  to  the  same  party, 
Alexander  Graham  Bell,  and  relate  to  the 
same  subject,  that  of  communicating  mes- 
sages at  a  distance  by  speech,  and  by  the 
same  general  mode,  the  later  patent  being 
supposed  to  t>e  for  an  improvement  upon  the 
S  invention  of  the  earlier  one.  Beth  are  held 
?by  the  same'defendant,  tbe  American  Bell 
Telephone  Company,  and  are  used  by  it  in 
the  same  operations.  The  principle  of  mul- 
tifariousness is  one  very  largely  of  conven- 
ience, and  is  more  often  applied  where  two 
parties  are  attempted  to  be  brought  together 
by  a  bill  in  chancery  who  have  no  common 
interest  in  the  litigation,  whereby  one  party 


Is  compelled  to  Join  in  the  expense  and 
trouble  of  a  suit  in  which  he  and  his  co-de- 
fendant have  no  common  interest,  or  in  which 
one  party  is  joined  as  complainant  with  an- 
other party  with  whom  in  like  manner  he 
either  has  no  interest  at  all,  or  no  such  inter- 
est as  requires  the  defendant  to  litigate  it  in 
the  same  action.  Oliver  v.  Piatt,  3  How.  333; 
Walker  v.  Powers,  104  TJ.  S.  245.  In  the 
present  case  there  is  no  such  difficulty.  The 
Bell  Telephone  Company  and  Mr.  Bell  him- 
self are  the  only  parties  defendant,  and  their 
interest  in  sustaining  the  patents  is  the  same. 
So,  also,  there  is  no  such  diversity  of  the 
subject-matter  embraced  in  the  assault  on 
the  two  patents  that  they  cannot  be  conven- 
iently considered  together,  and  although  it 
may  be  possible  that  one  patent  may  be  sus- 
tiiined,  and  the  other  may  not,  yet  it  is  com- 
petent for  the  court  to  make  a  decree  in  con- 
formity with  such  finding.  It  seems  to  us 
in  every  way  appropriate  that  the  question 
of  the  validity  of  the  two  patents  should  be 
considered  together. 

It  will  be  convenient,  as  a  means  of  show- 
ing specifically  the  groand  of  complaint  in 
the  bill,  to  take  up  next  the  third  group  of 
the  causes  of  demurrer.  The  point  intended 
to  be  presented  there  is  that  the  bill  does  not 
set  forth  any  fraud  in  the  procuring  of  the 
patents,  and  does  not  specifically  set  forth 
what  acts,  if  any,  tbe  complainant  relies 
upon  as  constituting  fraud  in  their  procure- 
ment, and  also  that  the  allegations  contained 
in  the  bill,  if  true,  would  not  entitle  the 
complainant  to  the  relief  prayed  for,  nor  to 
any  relief  in  a  court  of  equity.  Assuming 
for  the  present  that  the  circuit  courts  of  the 
United  States  have  the  same  jurisdiction  in 
equity,  in  a  case  where  the  United  States  it- 
self is  plaintiff,  that  they  have  where  a  citi- 
zen is  plaintiff,  to  relieve  against  accident, 
mistake,  fraud,  covin,  and  deceit,  we  proceed 
to  examine  into  the  sufficiency  of  the  allega- 
tions in  this  bill  to  maintain  such  a  suit.  S 
'The  fifth  claim  of  invention  of  the  patent? 
of  March  7,  1876,  which  was  held  to  be  a 
sufficient  claim  for  an  invention  in  the  recent 
Telephone  Cases,  decided  March  19,  1888, 
and  reported  in  126  U.  8.  1,  8  Sup.  Ct.  Hep. 
778,  is  as  follows:  "(5)  The  method  of  and 
apparatus  for  transmitting  vocal  or  other 
sounds  telegraphically,  as  herein  described, 
by  causing  electrical  undulations,  similar  in 
form  to  the  vibrations  of  the  air  accompany- 
ing the  said  vocal  or  other  sounds,  substan- 
tially as  set  forth."  The  claims  of  inventior 
under  the  patent  of  January  80,  1877,  ar# 
eiglit  in  number,  and  may  be  stated  generally 
to  be  for  improvements  in  the  instruments 
by  which  the  vocal  sounds  mentioned  in  the 
foregoing  paragraph  are  conveyed  and  re- 
ceived. The  bill  alleges  that  Bell,  the  patent- 
ee, knew  at  the  time  of  filing  his  application 
for  the  patent  of  March  7,  1876,  that  he  was 
not  the  original  and  first  inventor,  as  the  law 
required  he  should  be,  of  all  the  improvements 
in  telegraphy  described  and  claimed  in  said 
specification;  "that  certain  of  the  so-called 
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improTements  had  been  previously  known  to 
sad  ased  by  others,  as  is  hereinafter  more 
fully  and  at  large  set  forth;  that  the  said 
Bell,  on  the  20th  day  of  January,  1876,  and 
at  the  time  of  fliing  the  said  application,  did 
not  verily  believe  himself  to  be  the  original 
and  first  inventor  of  all  the  so-called  improve- 
ments in  telegraphy  described  and  claimed 
in  the  said  speciQcation;  and  that  on  the  said 
20th  day  of  January,  1876,  and  at  the  time 
of  filing  the  said  application,  the  said  Bell 
did  know  and  did  believe  that  certain  of  the 
so-called  improvements  in  telegraphy  de- 
scribed and  claimed  in  the  specification  afore- 
said had  been  previously  known  to  and  used 
by  others,  as  is  hereinafter  more  fully  set 
forth."  It  is  then  charged  that  the  said  un- 
true statements  made  by  said  BeU  consti- 
tuted deception  and  fraud  upon  the  govern- 
ment, and  did  deceive  and  defraud  complain- 
ant, and  did  cause  complainant  to  issue  and 
deliver  said  patent  No.  174,465  to  said  Bell, 
and  that  but  for  said  fraudulent  statements 
of  said  Bell  said  patents  would  not  have  been 
issued.  The  bill  alleges,  also,  that  in  his  ap- 
plication  for  the  patent  IBell  misled  the  pat- 
5  ent  ofiSce  by  a  statement  that  bis  invention 
•  was  for  "an  improvement  in  telegraphy," 
and  especially  for  a  patent  for  a  method  of 
"multiple  telegraphy, "  and  that  he  carefully 
and  intentionally  refrained  from  any  expres- 
sion which  would  lead  to  the  idea  that  his 
invention  was  to  be  used  as  a  telephone,  or 
was  capable  of  such  use.  The  bill  then  pro- 
ceeds to  describe  various  discoveries  in  the 
art  of  conveying  articulate  sounds  by  tele- 
graphic wires  prior  to  that  of  Bell,  with 
wiiich  it  is  alleged  Bell  himself  was  well 
acquainted,  and  which  anticipated  bis  dis- 
covery, and  render  his  patent  void.  Among 
them  are  those  of  Philip  Reis,  of  Germany, 
Elisha  Gray,  of  Chicago,  and  certain  fraudu- 
lent practices  with  regard  to  Gray's  claim  are 
charged  upon  Bell.  It  is  also  claimed  that 
Bell  was  anticipated  in  the  discovery  of  an 
electrical  speaking  telephone  by  Philip  Beis, 
Cromwell  Fleetwood  Yarley,  Antonio  Meuc- 
ci,  Elisha  Gray,  Thomas  A.  Edison,  Asahel 
K.  Eaton,  and  many  others.  The  bill  further 
charges  "that  said  Bell,  well  knowing  that 
he  was  not  the  inventor  of  the  art  of  trans- 
mitting speech  by  an  electric  speaking  tele- 
phone, and  also  that  the  patent  of  March  7, 
1876,  neither  in  the  drawings,  specifications, 
nor  claims  of  said  patent,  descrit>ed  any  ap- 
paratus or  device  by  which  articulate  speech 
could  be  transmitted,  through  the  instru- 
mentality of  electricity,  as  perfectly  or  as 
well  as  articulate  speech  had  been  transmitted 
prior  to  the  alleged  said  invention,  through 
the  instrumentality  of  electricity,  by  the  use 
of  well-known  pre-existing  methods  and  ap- 
paratus, sought  to  fortify  himself  in  bis 
wrongful  claim  and  more  completely  to  se- 
cure to  himself  the  monopoly  since  alleged  by 
him  to  be  described  in  said  patent,  and  to 
further  impose  upon  your  orator  and  tlie  pat- 
ent-oflSce;  and  to  that  end,  on  or  about  Jan- 
uary  15,  1877,  made  another  application  for 


a  patent  to  be  Issued  to  him,  upon  which  ap- 
plication a  patent  was  issued,  No.  186,787, 
dated  January  30,  1877,  which  said  patent 
purports  to  be  granted  to  him  for  a  new  and 
useful  improvement  in  electric  telegraphy." 
It  is  then  charged  "that  at  the  time  said  Bell 
applied  for  said  last-mentioned  patent  be 
well  knew  that  every  material  part,  portion, 
and  device  and  apparatus  set  forth  and  de-S 
scribed'in  his  said  patent  and  specification,? 
were  not  his  invention,  but  that  the  several 
elements,  considered  either  separately  or  com- 
bined, bad  been  taken  bodily  by  him  from 
well-known  and  existing  apparatus,  devioesr 
and  plans  invented  and  contrived  by  othei» 
for  the  purpose  of  transmitting  articulate 
speech  by  means  of  electricity. "  The  charge 
is  also  made  "that  he  so  framed  the  several 
claims  in  said  patent,  Xo.  186,787  as  on  the 
face  thereof  to  give  him  and  his  associates 
the  practical  monopoly  of  well-known  and 
essential  devices  used  and  combined  in  all 
instruments  for  the  transmission  of  articu- 
late speech  by  electricity. "  It  is  also  asserted 
that  "said  Bell  procured  his  last-named  pat- 
ent by  fraud  upon  one  Amos  E.  Dolbear, 
professor  of  physics  at  Tufts  college,  in  Mas- 
sachusetts," in  a  manner  and  under  circum- 
stances which  are  minutely  descilbed  in  the 
bill. 

It  seems  to  us  that  if  Bell  was  aware,  at 
the  time  that  he  filed  his  specifications,  as- 
serted his  claims,  and  procured  his  patents 
tliat  the  same  matter  had  been  previously  dis- 
covered and  put  into  operation  by  other  per- 
sons, he  was  guilty  of  such  a  fraud  upon  the 
public  that  the  monopoly  which  these  patents 
grant  to  him  ought  to  be  revoked  and  an- 
nulled. We  will  consider  hereafter  the 
power  and  duty  of  the  court  in  such  a  case. 
At  present  we  are  concerned  with  the  sufiS- 
ciency  of  the  allegations;  that  Is  to  say, 
whether  the  allegation  of  this  fraud  is  made 
with  such  minuteness  and  suIHciency  of  de- 
tail as  to  require  an  answer  on  the  part  of  the 
defendants.  The  fraud  alleged  is  precisely 
the  fraud  which  would  be  committed  in  a 
case  of  that  kind.  It  is  a  fraud  of  obtaining 
a  patent  for  an  invention  of  which  the  party 
knew  he  was  not  the  original  inventor.  This 
priority  of  invention  is  an  essential  element. 
It  is  absolutely  necessary  to  the  right  to  have 
such  a  patent,  and  can  in  no  case  be  dis- 
pensed with.  It  may  be  possible  that  a  pat- 
ent would  not  be  absolutely  void  where  the 
patentee  was  not  really  the  first  inventor,  and 
the  act  of  congress  made  provision  that  any 
man  sued  for  an  infringement  of  such  patent 
might  prove  that  the  patentee  was  not  the 
original  discoverer  or  inventor.  But  we  do^ 
not  decide  here  whether  a  patent  is  absolutely^ 
void,  because  the'patentee  is  not  the  first  in-* 
ventor,  nor  whether  a  court  of  equity  should 
set  aside  a  patent  where  the  party  had  ob- 
tained it  without  fraud  or  deceit,  believing 
himself  to  be  the  first  inventor.  It  is  suffi- 
cient for  the  present  csise,  in  which,  on  de- 
murrer, we  wish  to  decide  nothing  more  than 
is  necessary  to  determine  whether  the  def  end- 
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uta  should  be  called  to  answer  the  bill,  to 
tsf  that  the  charge  here  is  that  he  knew  he 
was  not  the  first  inventor,  and  that  his  ef- 
forts to  proenre  the  patent  were  fraudulent 
because  be  was  aware  that  he  was  obtaining 
a  patent  to  which  he  was  not  in  law  or  equity 
entitled.  Nor  is  the  objection  to  the  bill, 
that  it  does  not  allege  the  facts  which  consti- 
tute the  fraud,  well  taken.  The  guilty 
knowledge  is  well  and  fully  stated,  the  prior 
InTehtions  and  discoveries  and  their  authors 
are  alleged  to  have  been  known  to  Bell,  and 
ate  mentioned  with  safflcient  precision,  and 
his  connection  with  some  of  them,  especially 
in  the  case  of  Dr.  Gray  and  others,  is  set 
forth  with  minute  particularity.  It  is  a  mis- 
take to  suppose  that  in  stating  the  facts 
which  constitute  a  fraud,  where  relief  is 
sought  in  a  bill  in  equity,  all  the  evidence 
which  may  be  adduced  to  prove  that  fraud 
must  be  recited  in  the  bill.  It  is  sufficient  if 
the  main  facts  or  incidents  which  constitute 
tbe  fraud  against  which  relief  is  desired  shall 
be  fiUrly  stated,  so  as  to  put  the  defendant 
npon  his  guard,  and  apprise  him  of  what  an- 
swer may  be  required  of  him.  Story,  £q.  PL 
8  252.  In  all  these  paridculars  we  think  the 
Dill  is  snfflciently  explicit.  There  can  be  no 
qnestion  tint  if  tbe  bill,  as  is  tbe  general  rule 
on  demurrers,  is  to  be  taken  as  true,  there  is 
enough  in  it  to  establish  the  fraud  In  the  pro- 
eorementof  the  patent,  and  to  Justify  its  can- 
eeDation  or  rescission,  if  the  court  has  juris- 
diction to  do  so.  Harding  t.  Handy,  11 
Wheat  103;  St.  Louis  v.  Knapp  Co.,  104  U. 
8. 658. 

But  the  second  group  of  causes  of  demur- 
rer is  perhaps  the  most  important,  and  the 
one  on  which  connsel  seem  to  have  princi- 
pally relied,  the  essence  of  which  is  that  "no 
power  or  authority  in  law  exists,  in  any  per- 
son or  party,  or  any  court,  to  bring  said  suit, 
I. nor  to  entertain  tbe  same,  nor  to  give  the  re- 
gllef  therein  prayed,  nor  any  relief  thereunder 
•  or  tonching  the'subject-mattor  thereof,"  and 
"that  the  complainant  has  not  made  or  stated 
a  case  which  calls  upon  or  justifies  this  court 
in  the  exercise  of  its  discretion  to  permit  this 
bill  to  be  entertained."  It  will  be  observed 
that  this  broad  assertion  admits  that  a  party 
may  practice  an  intentional  fraud  upon  the 
officers  of  the  government  who  are  author- 
ized and  whose  duty  it  is  to  decide  upon  his 
tight  to  a  patent,  and  that  he  may  by  means 
of  that  fraud  perpetrate  a  grevious  wrong 
npon  the  general  public,  upon  the  United 
States,  and  upon  its  representatives.  It  ad- 
mits that  by  prostituting  the  forms  of  law  to 
his  service  he  may  obtain  an  i  nstrument  bear- 
ing the  authority  of  tbe  government  of  the 
United  States,  entitling  him  to  a  monopoly 
in  the  use  of  an  invention  which  he  never 
originated,  of  a  discovery  which  was  made 
by  utliers,  and  which,  however  generally  use- 
ful or  even  necessary  it  may  become,  is  un- 
der his  absolute  and  exclusive  control,  either 
as  to  that  use  or  as  to  the  price  be  may  charge 
for  it,  during  the  life  of  tbe  grant.  It  as- 
sumes that  the  government,  which  has  thus 


been  imposed  npon  and  deceived,  is  utterly 
helpless,  and  that  it  can  take  no  steps  to  cor- 
rect the  evil  or  to  redress  the  fraud.  If  sncb 
a  fraud  were  practiced  upon  an  individual, 
he  would  have  a  remedy  in  any  court  having 
jurisdiction  to  correct  frauds  and  mistakes, 
and  to  relieve  against  accident;  but  it  is  said 
that  the  government  of  the  United  States — 
the  representative  of  60,000,000  of  people, 
acting  for  them,  on  their  behalf  and  under 
their  authority — can  have  no  remedy  against 
a  fraud  which  affects  them  all,  and  whose  in- 
fluence may  be  unlimited.  Though,  by  the 
constitution  of  the  United  States,  it  is  de- 
clared that  "the  judicial  power  shall  extend 
to  all  cases,  in  law  and  equity,  arising  under 
this  constitution,  tbe  laws  of  the  United 
Stotes,  and  treaties  made,  or  which  shall  be 
made,  under  their  authority,"  and  "to  con- 
troversies to  which  the  United  States  shall 
be  a  party, "  the  argument  asserts  that  the 
practice  of  a  gross  fraud  upon  the  United 
States,  concerning  matters  of  immense  pe- 
cuniary value,  and  affecting  a  very  large  part 
of  its  population,  is  not  a  proper  question  of 
judicial  cognizance.  It  would  be  a  strangea 
anomaly  in  a  govemment'organized  upon  a? 
system  which  rigidly  separates  the  powers  to 
be  exercised  by  its  executive,  its  legislative. 
and  its  judidfd  branches,  and  which  in  this 
emphatic  language  deQnes  the  jurisdiction  of 
the  judicial  department,  to  hold  that  in  that 
department  there  should  be  no  remedy  for 
such  a  wrong. 

As  we  shall  presently  see,  this  court  has 
repeatedly  held,  after  very  full  argu  ment,  and 
after  a  due  consideration  of  the  proposition 
here  stated,  that,  in  regard  to  patents  issued 
by  the  government  for  lands  conveyed  to  in* 
dividuals  or  to  corporations,  the  circuit  courts 
of  the  United  States  do  have  jurisdiction  to 
set  aside  and  cancel  them  for  frauds  commit- 
ted by  the  parties  to  whom  they  were  issued. 
This  class  of  cases  will  be  considered  further 
on.  It  is  sufiicient  to  say  here  that  they  es- 
tablish tbe  right  of  the  United  States  to  bring 
suits  in  its  own  courts  to  be  relieved  against 
fraud  committed  in  cases  of  that  class  exactly 
similiar  to  that  charged  in  the  present  case; 
and  it  is  also  to  be  observed  that  in  those  cases- 
there  is  no  express  act  of  congress  autboriz. 
ing  such  procedure,  a  ground  of  objection 
which  is  here  urged.  Becurring  to  the  oon« 
stitution  itself  as  the  great  source  of  all  power 
in  tbe  United  States,  whether  executive,  legis- 
lative, or  judicial,  there  is  a  striking  simi- 
larity in  the  language  of  that  instrument  con- 
ferring the  power  upon  the  government  under 
which  patents  are  issued  for  inventions  and 
patents  are  issued  for  lands.  It  is  declared 
in  article  1,  §  8,  par.  8,  that  "tbe  congress 
shall  have  power  •  •  •  to  promote  the 
progress  of  science  and  useful  arts,  by  secur- 
ing for  limited  times  to  authors  and  inventors- 
the  exclusive  right  to  their  respective  writ- 
ings and  discoveries."  It  is  by  virtueof  tbis- 
clause  that  congress  has  passed  the  laws  un- 
der which  tbe  patents  of  tbe  defendant  in 
this  case  were  issued.    Article  4,  §  3,  par.  2> 
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declares  that  "the  congress  shall  have  power 
to  dispose  of  and  make  all  needful  mles  and 
regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States." 
It  is  under  this  dause  that  congress  has  passed 
laws  by  which  title  to  public  lands  is  con* 
g.  veyed  to  individuals,  by  instruments  also 
g  called  patents.    The  power,  therefore,  to  issue 

•  a  patent  for  an  invention,  and*tbe  authority 
to  issue  such  an  instrument  for  a  grant  of 
land,  emanate  from  the  same  source;  and, 
although  exercised  by  different  bureaus  or 
ofBcersundertbe  government,  are  of  the  same 
nature,  character,  and  validity,  and  imply 
In  each  case  the  exercise  of  the  power  of  the 
government  according  to  modes  regulated  by 
acts  of  congress. 

With  regard  to  the  jurisdiction  of  the  cir^ 
enit  court.  In  which  this  suit  was  brought, 
there  does  not  seem  to  be  any  objection  made 
by  defendants,  if  such  suit  could  be  brought 
In  any  court.  Indeed,  the  language  of  the 
act  of  congress  on  that  subject  does  not  ad- 
mit of  any  such  doubt,  for  it  declares  "that 
the  circuit  courts  of  the  United  States  shall 
have  original  cognizance,  concurrent  with 
the  courts  of  the  several  states,  of  all  suits  of 
a  civil  nature  at  common  law  or  in  equity, 
where  the  matter  in  dispute  exceeds,  exclu- 
sive of  costs,  the  sum  or  value  of  Uve  hun- 
dred dollars,  and  arising  under  the  constitu- 
tion or  laws  of  the  United  States,  or  treaties 
made,  or  which  shall  be  made,  under  their 
authority,  or  in  which  the  United  States  are 
plaintiffs  or  petitioners."  18  U.  S.  St.  470, 
act  of  March  8,  1875.  In  the  present  case 
the  United  States  are  plaintiffs,  and  the  bill 
asserts  that  the  suit  is  one  of  a  civil  nature, 
and  of  equitable  cognizance;  and  manifestly, 
if  it  presents  a  good  cause  of  action,  it  arises 
under  the  laws  and  constitution  of  the  United 
States.  It  is  therefore  within  the  language, 
both  of  the  constitution  and  of  the  statute 
conferring  jurisdiction  on  the  circuit  courts. 
An  examination  of  the  specific  objections 
made  to  the  present  bill  will  illustrate  and 
enforce  this  general  view.  While  it  cannot 
successfully  be  denied  that  the  general  powers 
of  a  court  of  equity  include  the  right  to  an- 
nul and  set  aside  contnicts  or  instruments 
obtained  by  fraud,  to  correct  mistakes  made 
in  them,  and  to  give  all  other  appropriate  re- 
lief against documentsof  that  character,  such 
as  requiring  their  delivery  up,  their  cancella- 
tion, or  their  correction,  in  order  to  make 
them  conform  to  the  intention  of  the  parties, 
it  would  seem  to  require  some  special  reason 
why  the  government  of  the  United  States 
^  should  not  be  able  to  avail  itself  of  these  pow- 
g  ers  of  a  court  of  equity.    Accordingly,  the 

•  defendant  objects*that  the  appropriate  rem- 
edy, if  any  exists,  is  in  tlie  common-law 
courts,  and  not  in  a  court  of  equity,  and  that 
in  the  ancient  proceedings  of  our  Englisli  an- 
cestors, in  regard  to  patents,  the  only  remedy 
for  relief  agiiinst  them,  when  they  were  im- 
providently  issued,  wsis  by  a  scire  fai-iat  in 
the  name  of  the  king,  or  by  his  express  and 
personal  revocation  of  them. 


Charters  and  patents  anthentieating  grants 
of  personal  privileges  were  in  the  earlier  dayi 
of  the  English  government  made  by  the 
crown.  They  were  supposed  to  emanate  di- 
rectly from  the  king,  and  were  not  issued 
under  any  authority  given  by  acts  of  parlia- 
ment, nor  were  they  regulated  by  any  stat- 
utes. Being,  therefore,  in  their  origin  an 
exercise  of  his  personal  prerogati\'e,  the  pow- 
er of  revoking  them,  so  far  as  they  could  be 
revoked  at  all,  was  in  the  king,  and  was  ex- 
ercised by  him  as  a  personal  privilege.  This 
mode  of  revoking  patents,  however,  seems 
to  have  fallen  into  disuse,  and  the  same  end 
was  attained  by  the  issue  of  writs  of  adre 
fadaa  in  the  name  of  the  king,  to  show 
cause  why  the  patents  should  not  be  re- 
pealed or  revoked.  These  were,  of  conrse, 
returnable  into  some  court,  and  it  appears  to 
have  been  the  practice  to  do  this  in  the  court 
of  king's  bench,  or  in  the  court  of  chancery, 
where  the  record  of  the  patent  always  re- 
mained in  what  was  called  the  "Petty  Bag  Of- 
fice." If  the  latter  mode  is  to  be  considered 
a  proceeding  In  chancery  which,  under  our 
adoption  of  the  methods  and  jurisdiction  of 
the  high  court  of  chancery  in  England,  would 
fall  within  the  province  of  a  chancery  court 
in  this  country,  then  the  precedent  for  the 
exercise  of  this  jurisdiction  by  a  court  of 
chancery  is  clear  and  undoubted.  This, 
however,  is  a  question  which,  if  not  in  rela- 
tion to  this  particular  class  of  cases,  has,  in 
regard  to  others,  concerning  the  pren^attve 
jurisdiction  of  the  court  of  chancery  in  this 
country,  been  doubted.  But  the  courts  of 
England  seem  to  have  considered  that  in  the 
matter  of  repealing  or  revoking  a  patent  the 
king  may  sue  in  what  court  he  pleases.  See 
Magdalen  College  Case,  11  Coke,  686.  75a. 
The  jurisdiction  to  repeal  a  patent  by  a  de-,^ 
cree  of  a  court  of  chancery,  as  an  exeralse  of  § 
its  ordinary  powers,  was  sustalned'in  the*. 
case  of  Attorney  General  v.  Vernon,  1  Vem. 
277.  In  that  action  a  bill  was  brought  by 
the  attorney  general  against  Vernon  and 
others  to  set  aside  a  patent  issued  by  the 
crown,  on  the  ground  that  it  was  obtained 
by  surprise  and  by  false  particulars.  It  was 
insisted  by  the  defendant's  counsel  that  there 
never  had  been  any  precedent  of  this  nature 
to  repeal  letters  patent  by  an  English  bill  in 
chancery,  but  that  it  was  a  case  of  first  im- 
pression; and  they  contended  that  the  title 
under  the  letters  patent  was  one  purely  at 
law,  and  returnable  there;  likewise,  that 
there  was  a  remedy  by  aoirefaeias.  It  was 
also  objected  that  the  word  "fraud,"  which, 
if  anything,  must  give  jurisdiction  to  the 
court  in  the  case,  was  not  in  the  whole  bill. 
Also,  among  other  things,  it  was  objected 
that,  if  letters  patent  should  be  impeached  by 
an  Englisli  bill  in  chancery  upon  such  sng^ 
gestiuiis  and  pretensions  as  these,  no  pat- 
entee could  be  safe,  nor  would  the  king's 
seal  be  of  any  force.  To  this  it  was  replied, 
on  the  part  of  the  king,  that  he  may  sue  in 
what  court  he  pleases;  that  the  bill  charges 
surprise  and  false  particulars,  and  that  ftaud 
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to  properly  relievable  here;  that  the  king 
OQght  not  to  be  in  a  worse  condition  than  a 
■abject;  that  a  nobleman  would  be  relieved 
of  Buch  a  firaud  put  upon  him  bj  his  servant; 
and  that,  if  the  king  could  not  be  relieved 
in  this  case  bj  an  English  bill,  be  would  be 
without  remedjT.  Whereupon  the  lord  keep- 
er B^d:  "The  question  is,  in  short,  whether 
there  be  a  fraud  or  not?  If  a  fraud,  then 
properly  relievable  here.  It  is  not  lit  such  a 
matter  as  this  should  be  stifled  upon  a  plea; 
and  therefore  the  lord  keeper  overruled  the 
plea,  and  denied  to  save  the  benefit  of  it  till 
the  hearing,  because  he  would  not  give  any 
eountenanoe  to  such  a  case. "  So  far  as  prec- 
edent ta  concerned,  this  case,  which  has 
never  been  overruled,  establishes  the  doctrine 
that,  in  a  case  of  fraud  in  the  obtaining  of  a 
patent,  a  court  of  chancery,  by  virtue  of  that 
fact,  has  jurisdiction  to  rep«U  or  revoke  it. 
The  case  of  King  v.  Butler,  8  Lev.  220, 
which  was  heard  in  the  house  of  loi-ds,  was 
one  where  the  king  had  made  a  grant  of  a 
■market  by  letters  patent  to  Sir  Oliver  But- 
Sler,  the  d^endant.  A  writ  of  scire  faciat 
*  was  brought  in  the*  court  of  chancery  to  re- 
peal the  grant,  and  the  lord  chancellor  gave 
Judgment  that  it  should  be  vacated;  wbere- 
npon  the  matter  was  brought  by  a  writ  of 
error  to  the  house  of  lords,  and,  after  argu- 
ment there,  the  peers  requested  the  opinion 
of  the  judges  then  attending  in  parliament, 
who  all  unanimously  agreed  that  the  judg- 
ment given  In  chancery  ought  to  be  affirmed, 
and  dSivered  their  opinion  accordingly.  It 
was  objected  that  the  writ  did  not  lie,  be- 
cause there  was  a  remedy  by  the  common 
law.  to-wit,  by  assize  of  nuisance,  where  the 
matter  should  be  tried  by  a  jury,  and  by  sev- 
eral judges,  and  not  by  one  only,  as  it  is  in 
chancery;  to  which  they  answered  that  the 
king  has  an  undoubted  right  to  repeal  a  pat- 
ent wherein  he  is  deceived  or  his  subjects 
prejudiced.  And  in  none  of  the  cases  cited 
yna  there  any  question  whether  the  writ 
would  lie,  but  only  the  manner  of  pursuing 
it.  and  other  Incident  matters.  It  was  said 
that  it  was  not  unusual  for  the  king  to  have 
hia  remedy,  as  well  as  the  subject  also.  The 
whole  text  of  the  answers  of  the  judges  in 
this  case  seems  to  imply  that  a  jury  was  not 
necessary,  but  that  the  existence  of  the  rec- 
ord In  the  court  of  chancery  was  a  sulBcient 
foundation  for  the  proceeding  there,  though 
it  might  be  brought  in  some  other  court, 
when  the  king  had  declared  the  patent  for- 
feited, or  when  there  had  been  office  found. 
The  judgment  of  the  court  of  chancery  was 
therefore  affirmed.  See,  on  this  subject. 
Queen  v.  Aires,  10  Mod.  354;  Queen  v.  At^ 
chlpelago  Co.,  1  El.  &  BI.  310;  Gumming  v. 
Forrester,  2  Jac.  &  W.  341. 

Sut  whatever  may  have  been  the  course  of 
procedure  usual  or  requisite  in  the  English 
jurisprudence,  to  enable  the  king  to  repeal. 
revoke,  or  nullify  his  own  patents,  issued 
under  his  prerogative  right,  it  can  have  but 
little  force  in  limiting  or  restricting  the  meas- 
ures by  which  the  government  of  the  United 


States  shall  have  a  remedy  for  an  imposition 
upon  it  or  its  officers  in  the  procurement  or 
issue  of  a  patent.  We  have  no  king  in  this 
country;  we  have  here  no  prerogative  right 
of  the  crown;  and  letters  patent,  whether  for 
inventions  or  for  grants  of  land,  issue  not^ 
from  the  president  but  from  the  United  States.e 
The  president  has  no  prerogative  in*>lhe  mat-? 
ter.  He  has  no  right  to  issue  a  patent,  and, 
though  it  is  the  custom  for  patents  for  lands 
to  be  signed  by  him,  they  are  of  no  avail  un- 
til  the  proper  seal  of  the  government  is  af> 
fixed  to  them.  Indeed,  a  recent  act  of  con- 
gress authorizes  the  appointment  of  a  clerk 
for  the  special  purpose  of  signing  the  presi- 
dent's name  to  patents  of  that  character; 
and,  so  far  as  patents  for  inventions  are  con- 
cerned, whatever  may  have  been  the  case 
formerly,  since  the  act  of  July  8,  1870,  they 
are  issued  without  his  signature,  and  with- 
out his  name  or  his  style  of  office  being  men- 
tioned in  them.  The  authority  for  this  pro- 
cedure is  embodied  in  the  following  language 
of  the  Bevised  Statutes:  "Sec.  4883.  All  pat- 
ents shall  be  issued  in  the  name  of  theUnited 
States  of  America,  under  the  seal  of  tlie  pat- 
ent-office, and  shall  be  signed  by  the  secretary 
of  the  interior,  and  countersigned  by  the  com- 
missioner of  patents,  and  they  shall  be  re- 
corded, together  with  the  specifications,  in 
the  patent-office,  in  books  to  be  kept  for  that 
purpose. "  This  only  expresses  the  necessary 
effect  of  the  acts  of  congress.  The  authority 
by  which  the  patent  issues  is  that  of  the 
United  States  of  America.  The  seal  which 
is  used  is  the  seal  of  the  patent-office,  and 
that  was  created  by  congressional  enactment. 
It  is  signed  by  the  secretary  of  the  interior, 
and  the  commissioner  of  patents,  who  also 
countersigns  it,  is  an  officer  of  that  depart- 
ment. The  patent,  then,  is  not  the  exercise 
of  any  prerogative  power  or  discretion  by  the 
president,  or  by  any  other  officer  of  the  gov- 
ernment, but  it  is  the  result  of  a  course  of 
proceeding  quasi  judicial  in  its  character, 
and  is  not  subject  to  be  repealed  or  revoked 
by  the  president,  the  secretary  of  the  interior, 
or  the  commissioner  of  patents,  when  once 
issued.  See  U.  S.  v.  Schurz,  102  U.  S.  378. 
It  is  not  without  weight,  in  considering 
the  jurisdiction  of  a  court  of  equity  in  regard 
to  the  power  to  impeach  patents,  that  an  ap- 
peal is  provided  from  the  decision  of  the  com- 
missioner of  patents  to  the  supreme  court  of 
the  District  of  Columbia,  and  that  the  Re- 
vised Statutes  enact  as  follows:  "Sec.  4915.'« 
Whenever  a  patent  on  application  is  refused,* 
*8ither  by  the  commissioner  of  patents  or  by* 
the  supreme  court  of  the  District  of  Colum- 
bia upon  appeal  from  the  commissioner,  the 
applicunt  may  have  remedy  by  bill  in  equity; 
and  the  court  liaving  cognizance  thereof,  on 
notice  to  adverse  parties  and  other  due  pro- 
ceedings had,  may  adjudge  that  such  appli- 
cant is  entitled,  according  to  law,  to  receive 
a  patent  for  his  invention,  as  specified  in  bis 
claim,  or  for  any  part  thereof,  as  the  facts  in 
the  case  may  appear."  It  is  then  further 
provided  that,  if  the  atljudication  be  in  favor 


Digitized  by 


Google 


SUPREME  COimT  BEFOBTEB. 


of  tbe  applicant,  it  sliall  authorize  the  com- 
missioner of  patents  to  issue  s  iich  pat  ent  upon 
the  applicant's  filing  in  the  patent-office  a 
copy  of  the  adjudication.  These  provisions. 
'While  they  do  not  in  express  terms  confer 
upon  the  courts  of  equity  of  the  United  States 
the  power  to  annul  or  vacate  a  patent,  show 
very  clearly  tbe  sense  of  congress  that,  if 
snch  power  is  to  be  exercised  anywhere,  it 
should  be  in  tlie  equity  jurisdiction  of  those 
courts.  Tbe  only  authority  competent  to  set 
s  patent  aside,  or  to  annul  it,  or  to  correct  it, 
for  any  reason  whatever,  is  vested  In  the  ju- 
dicial department  of  the  government,  and 
this  can  only  be  effected  by  proper  proceed- 
ings taken  in  tbe  courts  of  tbe  United  States. 
This  subject  has  been  frequently  discussed 
in  this  court,  and  the  principles  necessary  to 
Its  decision  have  been  well  established.  The 
ease  of  U.  S.  t.  Stone,  2  Wall.  525,  was  a 
bill  in  chancery  brought  by  the  United 
States,  in  the  circuit  court  for  the  district  of 
Kansas,  to  set  aside  a  patent  issued  by  the 
government  to  Stone,  the  defendant.  The 
question  of  the  jurisdiction  of  the  court  to 
entertain  such  a  bill,  which  was  denied  by 
counsel  for  Stone,  was  discussed  at  consider- 
able length  in  their  brief,  and  in  the  argu- 
ment of  counsel  for  the  United  Statc»  the 
language  of  Chief  Justice  Kent,  in  Jackson 
T.  Lawton,  10  Johns.  24,  was  cited  to  the 
following  effect:  "The  English  practice  of 
suing  out  a  scire  factaa  by  the  first  patentee 
may  have  grown  out  of  tbe  rights  of  the  pre- 
rogative, and  it  ceases  to  be  applicable  with  ns. 
.  In  addition  to  the  remedy  by  scire  facias,  eta, 
I  there  is  another  by  bill  in  the  equity  side  of 
>  the  court  of  chancery.  Such  a  bill  was'sus- 
tained  in  the  case  of  Attorney  General  v. 
Vernon,  1  Yern.  277,  to  set  aside  letters  pat- 
ent obtained  by  fraud,  and  they  were  set 
aside  by  a  decree."  This  extract  from  the 
brief  of  counsel  in  the  Stone  Case  is  cited  to 
show  that  the  attention  of  the  court  was 
turned  to  this  question,  and  the  language  of 
the  opinion,  as  delivered  by  Mr.  Justice 
Gbier,  expresses  in  sententious  terms  the 
result  arrived  at  by  this  court  in  regard  to 
this  entire  question.  It  is  as  follows:  "A 
patent  is  the  highest  evidence  of  title,  and  is 
conclusive  as  against  the  government,  and 
all  claiming  under  junior  patents  or  titles, 
until  it  is  set  aside  or  annulled  by  some  judi- 
cial tribunal.  In  England  this  was  originally 
done  by  scire  foHas,  but  a  bill  in  chan- 
cery is  found  a  more  convenient  remedy. 
Nor  is  fraud  in  the  patentee  the  only  ground 
upon  which  a  bill  will  be  sustained.  Patents 
are  sometimes  issued  unadvisedly  or  by  mis- 
take, where  the  officer  has  no  authority  in 
law  to  grant  them,  or  where  another  party 
has  s  higher  equity,  and  should  have  received 
"the  patent.  In  such  cases  courts  of  law  will 
pronounce  them  void.  The  patent  is  but  ev- 
idence of  a  grant,  and  tbe  officer  who  Issues 
it  acts  ministerially,  and  not  judicially.  If 
-he  issues  a  patent  for  land  reserved  from  sale 
by  law,  such  patent  is  void  for  want  of  au- 
'tbority.    But  one  officer  of  the  land-office  is 


not  competent  to  cancel  or  annul  the  act  of 
his  predecessor.  That  is  a  judicial  act,  and 
requires  the  judgment  of  a  court.  It  is  con- 
tended here  by  the  counsel  of  the  United 
States,  that  the  land  for  which  a  patent  was 
granted  to  the  appellant  was  reserved  from 
sale  for  the  use  of  the  government,  and  con- 
sequently that  the  patent  is  void;  and,  al- 
though no  fraud  is  charged  in  the  bill,  we 
have  no  doubt  that  such  a  proceeding  in 
chancery  is  the  proper  remedy,  and  that  if  the 
allegations  of  the  bill  are  supported,  that  the 
decree  of  the  court  below  canceling  the  pat- 
ent should  be  affirmed. " 

We  cite  thus  fully  from  this  case  becanse 
it  is  the  first  one  in  which  the  questions  now 
before  us  were  folly  considered  and  clearly 
decided.  In  the  previous  case  of  U.  S.  ▼. 
Hughes,  11  How.  552,  the  same  questton 
came  before  the  conrt  on  demurrer.  TtnS 
court  held  that  tbe  demurrer  musfbe  over4r 
ruled,  saying  that  it  cannot  "be  conceived 
why  the  government  should  stand  on  a  differ* 
ent  footing  from  any  other  proprietor. "  The 
case  afterwards  came  again  before  this  oonrt, 
and  Is  reported  in  4  Wall.  232,  later  than  the 
Stone  Case.  The  court  then  said:  "It  was 
tbe  plain  duty  of  the  United  States  to  seek  to 
vacate  and  annul  the  instrument,  to  the  end 
that  their  previoas  engagement  might  be  ful- 
filled by  the  transfer  of  a  clear  title,  tbe  only 
one  intended  for  the  purchaser  by  the  act  of 
congress."  In  the  case  of  Moore  v.  Bobbins, 
96  U.  S.  530,  this  court  said,  in  a  suit  be- 
tween private  citizens,  and  speaJdng  of  the 
issue  of  patents  by  the  government:  "If 
fraud,  mistake,  error,  or  wrong  has  been 
done,  the  courts  of  justice  present  the  only 
remedy.  These  courts  are  as  open  to  tbe 
United  States  to  sue  for  tbe  cancellation  of 
the  deed  or  reconveyance  of  the  land  as  to  in- 
dividuals, and,  if  the  government  is  the  party 
injured,  this  is  the  proper  course."  In  Moffat 
V.  U.  8.,  112  U.  S.  24,  5  Sup.  Ct.  Hep.  10,  a 
decree  of  the  circuit  court  setting  aside  a  pat- 
ent as  having  been  obtained  by  fraud  was  af- 
firmed; and  thesamedoctrine  was  reasserted 
in  U.  S.  V.  Minor,  114  U.  S.  233,  5  Sup.  Ct. 
Rep.  836.  Still  later,  in  the  case  of  Iron  Co. 
V  U.  S.,  123  U.  S.  307,  8  Sup.  Cb.  Bep.  131, 
the  right  of  the  court,  by  a  proceeding  in 
equity  at  the  instance  of  tbe  attorney  general, 
and  in  the  name  of  the  United  States,  to  set 
aside  a  patent  for  land,  was  fully  recognized; 
and  the  language  used  in  the  case  of  U.  S. 
T.  Minor,  supra,  was  cited,  to  the  following 
effeei.  "Where  the  patent  is  tbe  result  of 
nothing  but  fraud  and  perjury,  it  is  enough 
to  hold  that  it  conveys  the  legid  title,  and  it 
would  be  going  qn  ite  too  far  to  say  that  it  can- 
not be  assailed  by  a  proceeding  in  equity,  and 
set  a  side  as  void,  if  the  fraud  is  proved,  and 
there  are  no  innocent  holders  for  value." 

The  whole  question  was  reviewed  at  great 
length  by  this  court  at  its  last  term,  in  the 
case  of  U.  S.  v.  Tin  Co.,  125  U.  S.  273,  8 
Sup.  Ct.  Bep.  850,  when  all  the  cases  above 
mentioned,  and  others,  were  cited  and  com- 
mented upon.    Tbe  matter  is  tbus  summed 
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•  up  in  tlie  opinion  of  the  court:  "ButVe  are 
of  opinion  tlmt  since  the  riglit  of  the  gov- 
ernment of  the  United  States  to  institute  such 
a  suit  depends  upon  the  same  general  prin- 
dplea  which  would  authorize  a  private  citizen 
to  apply  to  a  court  of  justice  for  relief  against 
an  instrument  obtained  from  him  by  fraud 
or  deceit,  or  any  of  those  other  practices 
which  are  admitted  to  justify  a  court  in 
granting  relief,  the  government  must  show 
that.  Viae  the  private  individual,  it  has  such 
an  interest  in  the  relief  sought  as  entitles  it 
to  move  in  the  matter.  If  it  be  a  question  of 
property,  a  case  must  he  made  in  which  the 
conrt  can  afford  a  remedy  in  regard  to  that 
property;  if  it  be  a  question  of  fraud,  which 
would  render  the  instrument  void,  the  fraud 
must  operate  to  the  prejudice  of  the  United 
States;  and  if  it  is  apparent  that  the  suit  is 
brought  for  the  benefit  of  some  third  party, 
and  that  the  United  States  has  no  pecuniary 
Interest  in  the  remedy  sought,  and  is  under 
no  obligation  to  the  party  who  will  be  bene- 
fited to  sustain  an  action  for  his  use, — in 
Bhort,  if  there  does  not  appear  any  obligation 
on  the  part  of  the  United  States  to  the  pub- 
lic, or  to  any  individual,  or  any  interest  of 
its  own,  it  can  no  more  sustain  such  an  ac- 
tion than  any  private  person  could  under 
similar  circumstances."  This  language  is 
construed  by  counsel  for  the  appellee  in  this 
«ase  to  limit  the  relief  granted  at  the  instance 
of  the  United  States  to  cases  in  which  it  has 
a  direct  pecuniary  Interest.  But  it  is  not 
susceptible  of  such  construction.  It  was 
evidently  in  the  mind  of  the  court  that  the 
«ase  before  it  was  one  where  the  property 
right  to  the  laud  in  controversy  was  the  mat- 
ter of  importance,  but  it  was  careful  to  say 
that  the  cases  in  which  the  instrumentality 
of  the  conrt  cannot  thus  be  used  are  those 
where  the  United  States  has  no  pecuniary 
interest  in  the  remedy  sought,  and  is  also 
under  no  obligation  to  the  party  who  will  be 
benefited  to  sustain  an  action  for  his  use, 
and  also  where  it  does  not  appear  that  any 
obligation  existed  on  the  pait  of  the  United 
States  to  the  public  or  to  any  individual. 
The  essence  of  the  right  of  the  United  States 
to  interfere  in  the  present  case  is  its  obliga- 
Uon  to  protect  the  public  from  the  monopoly 
_  of  the  patent  which  was  procured  by  fraud, 
« and  it  would  be  difficult  to  And  language 
»  more  aptly  used  to  include  this  in  the  class  of 
cases  which  are  not  excluded  from  the  juris- 
diction of  the  court  by  want  of  interest  in 
the  government  of  the  United  States. 

It  is  insisted  that  these  decisions  have  ref- 
erence exclusively  to  patents  for  land,  and 
that  they  are  not  applicable  to  patents  for  in- 
ventions and  discoveries.  The  argument 
very  largely  urged  for  that  view  is  the  one 
just  stated,  that  in  the  cases  which  had  ref- 
erence to  patents  for  land  the  pecuniary  in- 
terest of  the  United  States  was  the  founda- 
tion of  the  jurisdiction.  This,  however,  is 
repelled  by  the  language  just  cited,  and  by 
the  tact  that  in  more  than  one  of  the  cases, 
notably  in  U.  S.  v.  Hughes,  tupra,  the  right 
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of  the  government  to  sustain  ue  tXx)t  was 
based  upon  its  legal  or  moral  obligation  to 
give  a  good  title  to  another  party  who  had  a 
prior  and  better  claim  to  the  land,  but  whose 
right  was  obstructed  by  the  patent  Issued  by 
the  United  States. 

The  case  of  Mowry  v.  Whitney,  14  Wall. 
434,  was  a  bill  in  chancery  brought  by 
Mowry,  in  the  circuit  court  for  the  Eastern 
district  of  Pennsylvania,  against  Whitney, 
charging  that  Whitney's  patent  for  a  mode 
of  annealing  and  cooling  cast-iron  car- wheels 
and  an  extension  of  it  made  by  the  patent- 
office,  had  been  procured  by  fraud  and  false 
swearing,  and  praying  that  it  and  the  exten* 
sion  might  be  declared  void  and  of  no  effect. 
To  this  bill  Whitney  demurred.  The  de> 
murrer  was  sustained  by  the  court  below, 
and  from  the  decree  dismissing  the  bill 
Mowry  took  an  appeal  to  this  court,  where 
it  was  said  "that  the  complainant  could  not, 
in  his  own  right,  sustain  such  a  suit."  la 
giving  its  reasons  for  this,  the  court  said: 
"We  are  of  opinion  that  no  one  but  the  gov> 
ernment,  either  in  its  own  name  or  the  name 
of  its  appropriate  officer,  or  by  some  form  of 
proceeding  which  gives  official  assurance  of 
the  sanction  of  the  proper  authority,  can  In- 
stitute judicial  proceedings  for  the  purpose 
of  vacating  or  rescinding  the  patent  which 
the  government  has  issued  to  an  individual, 
except  in  the  cases  provided  for  in  section  16 
of  the  act  of  July  4,  1886.  The  ancient 
mode  of  doing  this  in  the  English  courts  was 
by  scire  faaias,  and  three  classes  of  cases  are^ 
laid  down  in  which  this  maybe  done."  One^ 
of  these  is,  "when  the  king  bas'granted  a* 
thing  by  false  suggestion,  he  may  by  sctr-4 
facias  repeal  his  own  grant;  citing  4  Co. 
Inst.  88;  Rex  v.  Blage,2  Dyer,  197, 198,  and 
Basset  v.  Torrington,  3  Dyer,  276,  277. 
*  *  *  The  toire  faaias  to  repeal  a  patent 
was  brought  in  chancery  where  the  patent 
was  of  record ;  and,  though  in  this  country 
the  writ  of  scire  facias  is  not  in  use  as  a 
chancery  proceeding,  the  nature  of  the  chan- 
cery jurisdiction  and  its  mode  of  proceeding 
have  established  it  as  the  appropriate  tribu- 
nal for  the  annulling  of  a  grant  or  patent 
from  the  government.  This  is  settled,  so 
far  as  this  court  is  concerned,  by  the  case  of 
U.  S.  V.  Stone,  2  Wall.  525."  The  opinion 
then  refers  to  Attorney  General  v.  Vernon 
and  Jackson  v.  Lawton,  already  cited.  It  is 
said  that  this  language  of  the  court  is  obiter, 
and  does  not  decide  directly  that  a  suit  can 
be  brought  in  chancery  to  cancel  or  annul  a 
patent  issued  by  the  United  States  govern- 
ment for  an  invention.  It  is  true  that  what 
the  court  was  called  upon  to  decide  was  that 
a  private  citizen  could  not  bring  such  suit, 
but  evidently  the  reason  given  for  it  must  be 
held  to  establish  the  principle  upon  which 
the  court  acted,  and  that  reason  was  that  the 
private  citizen  could  not  do  it  because  the 
right  lay  with  the  government.  The  duty 
and  the  right  of  the  government  to  bring  an 
action  wliich  would  end  in  the  destruction  of 
the  patent,  and  which  would  thus  protect 
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•TViybody  against  the  asserted  monopoly  of 
tt>  was  the  reason  why  the  private  citizen 
oonld  not  for  himself  bring  such  a  suit.  An- 
other reason  given  by  the  couii  is  that  the 
fraud,  if  one  exists,  mnst  have  been  prac- 
ticed on  the  government,  which,  as  the  party 
injured,  is  the  appropriate  party  to  seelc  re- 
U«C,  and  that  a  suit  by  an  individual  could 
only  be  conclusive  in  result  as  between  the 
patentee  and  the  party  suing,  and  the  patent 
would  remain  a  valid  instrument  as  to  all 
others,  while,  if  the  action  was  brought  by 
the  government,  and  a  decree  had  to  annul 
the  patent,  this  would  be  conclusive  in  all 
suits  founded  on  the  patent.  Other  reasons 
were  given  showing  that  the  United  States 
was  the  appropriate  party  to  bring  such  a 
eSult,  and  that  the  circuit  court  of  the  United 
g  States,  sitting  in  equity,  was  the  proper  tri- 
•  bonal  in  which  to  bring  it, — all'tending  to 
show  that  the  reason  why  a  private  citizen 
could  not  have  such  relief  was  that  it  be- 
longed to  the  government. 

The  United  States,  by  issuing  the  patents 
which  are  here  sought  to  be  annulled,  has 
taken  from  the  public  rights  of  immense 
valne,  and  bestowed  them  upon  the  patentee. 
In  this  respect  the  government  and  its  olH- 
cers  are  acting  as  the  agents  of  the  people, 
and  have,  under  the  authority  of  law  vested 
in  them,  taken  from  the  people  this  valuable 
privilege,  and  conferred  it  as  an  exclusive 
right  upon  the  patentee.    This  is  property, 

Eroperty  of  a  value  so  large  that  nobody  has 
een  able  to  estimate  it.  In  a  former  argu- 
ment in  this  court  it  was  said  to  be  worth 
more  than  twenty-flve  millions  of  dollars. 
This  has  been  taken  from  the  people,  from  the 
public,  and  made  the  private  property  of  the 
patentee,  by  the  action  of  one  of  the  depart- 
ments of  the  government  acting  under  the 
forms  of  law,  but  deceived  and  misled,  as  the 
bill  alleges,  by  the  patentee.  That  the  gov- 
ernment, authorized  both  by  the  constitution 
and  the  statutes  to  bring  suits  at  law  and  in 
equity,  should  find  it  to  be  its  duty  to  cor- 
rect this  evil,  to  recall  these  patents,  to  get  a 
remedy  for  this  fraud,  is  so  clear  that  it  needs 
no  argument;  and  we  think  we  have  demon- 
strated that  the  proper  remedy  is  the  one 
adopted  by  the  government  in  this  case. 

But  conceding  that  in  regard  to  patents  for 
land,  and  in  reference  to  other  transactions 
in  which  the  government  is  a  party,  the  courts 
of  equity  have  jurisdiction  to  correct  mis- 
takes, to  give  relief  for  frauds,  and  to  cancel 
contracts  and  other  important  instruments, 
it  is  said  that  in  reference  to  patents  for  in- 
ventions and  discoveries  the  acts  of  congress 
have  provided  another  remedy  for  frauds 
committed  in  obtaining  them,  and  for  the 
very  class  of  frauds  set  up  in  this  bill.  Coun- 
sel, therefore,  contend  that  this  supersedes 
all  others.  This  remedy  is  found  in  the  fol- 
lowing provision  of  the  Revised  Statutes: 
"Sec.  4920.  In  any  action  for  Infringement, 
the  defendant  may  plead  the  general  issue, 
and,  having  given  notice  in  writing  to  the 
plaintiff  or  his  attorney  thirty  days  before. 


may  prove  on  trial  any  one  or  more  of  theg 
following  special  matters:  'First,  that  for* 
the  purpose  of  deceiving  the  public  the  de- 
scription and  specification  filed  by  the  patent- 
ee in  the  patent-ofBce  was  made  to  contain 
less  than  the  whole  truth  relative  to  his  in- 
vention or  discovery,  or  more  than  is  neces- 
sary to  produce  thedesired  effect;  or,  second, 
that  he  had  surreptitiously  or  unjustly  ob- 
tained the  patent  for  that  which  was  in  fact 
invented  by  another,  who  was  using  reason- 
ablediligence  in  adapting  and  pei'fecting  the 
same;  or,  third,  that  it  had  been  patented  or 
described  in  some  printed  publication  prior 
to  his  supposed  invention  or  discovery  thereof; 
or,  fourth,  that  he  was  not  the  original  and 
first  inventor  or  discoverer  of  any  material 
and  substantial  part  of  the  thing  patented; 
OT,  fifth,  that  it  had  been  in  public  use  or  on 
SHle  in  this  country  for  more  than  two  years 
before  his  application  for  a  patent,  or  bad 
been  abandoned  to  the  public." 

Prior  to  the  year  1836,  from  the  earliest 
enactments  of  patent  law,  certain  provisions 
had  been  incorporated  in  that  law  authoriz- 
ing a  scire  facias  to  issue  to  declare  a  patent 
void  for  want  of  invention  by  the  patentee, 
and  other  matters,  which,  though  instituted 
by  a  private  individual,  was  under  the  con- 
trol of  the  official  attorneys  of  the  government. 
This  was  repealed  by  the  act  of  1836.  which 
may  he  said  to  be  the  first  real  and  successful 
organization  of  the  patent-office  and  the  sys- 
tem of  patent  law  in  the  United  States.  The 
law  on  this  subject  was  revised  by  the  act  of 
congress  of  July  8,  1870,  (16  U.  8.  St.  198.) 
and  the  Revised  Statutes  of  the  United  States, 
from  which  section  4920  is  quoted,  contain 
the  language  applicable  to  this  subject.  The 
statute  of  1836  repealed  the  provision  for  a 
scire  facias.  It  is  now  argued  that  the  re- 
peal of  this  provision,  together  with  the  en- 
actment of  the  provision  of  section  4920,  show 
that  the  only  remedy  for  the  improvident  is- 
suing  of  a  patent  is  to  he  found  in  the  lan- 
guage of  tliat  section.  These  clauses,  while 
they  do  not  in  any  general  form  declare  thatu 
a  person  sued  for  an  infringement  of  a  pat-^ 
ent  may  set  up  as  a  defense  that  it  was'pro-* 
cured  by  fraud  or  deceit,  do  in  effect  specify 
various  acts  of  fraud  which  the  infringer 
may  rely  upon  as  a  defense  to  a  suit  against 
him  founded  upon  that  instrument.  It  is 
therefore  urged  that  because  each  individual 
affected  by  the  monopoly  of  the  patent  is  at 
lil)erty,  when  he  is  sued  for  using  it  without 
license  or  authority,  to  set  up  these  defenses, 
the  remedy  which  the  United  States  has,  un- 
der the  principles  we  have  attempted  to  sus- 
tain, is  superseded  by  that  fact.  But  a  con- 
sideration of  tlie  nature  and  effect  of  these 
different  modes  of  proceeding  in  regard  to  the 
patent  will  show  that  no  such  purpose  can  be 
inferred  from  these  clauses  of  the  act  of  con- 
gress. In  the  first  place,  the  right  given  to 
the  infringer  to  make  this  defense  is  a  right 
given  to  him  personally,  and  to  him  alone, 
and  the  effect  of  a  successful  defense  of  this 
character  by  one  infringer  is  simply  to  es- 
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tabliflh  the  fact  that,  as  between  him  and  the 
patentee,  no  right  of  action  exists  for  the 
reasons  set  np  in  such  defense.  Bnt  the  pat 
entee  is  not  prevented  by  any  such  decision 
from  suing  a  hundred  other  Infringers,  if  so 
many  there  be,  and  putting  each  of  them  to 
an  expensive  defense,  in  which  they  all,  or 
some  of  them,  may  be  defeated  and  compelled 
to  pay,  because  they  are  not  in  possession  of 
the  evidence  on  which  the  other  infringer 
succeeded  in  establishing  his  defense.  On 
the  other  hand,  the  suit  of  the  government, 
If  snccessful,  declares  the  patent  void,  sets  it 
aside  as  of  no  force,  vacates  it  or  recalls  it, 
and  puts  an  end  to  aJl  suits  which  the  patent- 
ee can  bring  against  anybody.  It  opens  to 
the  entire  world  the  use  of  the  invention  or 
discovery  in  regard  to  which  the  patentee  had 
asserted  a  monopoly. 

This  broad  and  conclusive  effect  of  a  de- 
cree of  the  court,  in  a  suit  of  that  character 
brought  by  the  United  States,  is  so  widely 
different,  so  much  more  beneficial,  and  is  pur- 
sued under  circumstances  so  much  more 
likely  to  secure  complete  justice,  than  any  de- 
fense which  can  be  made  by  an  individual  in- 
fringer, that  it  is  impossible  to  suppose  that 
congress,  in  granting  this  right  to  the  indi- 
vidual, intended  to  supersede  or  take  away 
« the  more  enlarged  remedy  of  the  government. 
%  Some  of  these  speciflcations  of  grounds  of  de- 
*  fense  are  not*Buch  as  would  ordinarily  be  suf- 
ficient in  a  court  of  equity  to  set  aside  the 
patent,  as  "that  it  had  been  in  public  use  or 
on  sale  in  this  country  for  more  than  two 
yeaiB,"  or  "that  it  had  been  patented  or  de- 
Bcribed  in  some  printed  publication  prior  to 
his  supposed  Invention  or  discovery  thereof." 
It  is  unnecessary  to  decide  whether  these 
grounds  now  would  be  sufficient  cause  for 
setting  aside  a  patent  in  a  suit  by  the  United 
States,  but  they  are  not  of  that  general  char- 
acter which  would  give  a  court  of  equity 
Jurisdiction  to  do  that,  except  as  It  may 
be  said  they  are  now  parts  of  the  general 
system  of  the  patent  law,  A  question  almost 
identical  with  this  was  made  in  the  house 
of  peers  in  the  case  of  King  v.  Batler,  3 
Lev.  220,  as  to  whether  the  judgment  ob- 
tained by  the  king  in  the  court  of  chancery 
repealed thegranttoButler.  Itwasanswered 
by  the  judges  to  some  of  the  objections  that 
"It  was  not  unusual  for  the  king  to  have  his 
remedy,  as  well  as  the  subject  also,  as  for 
batteries,  trespasses,  etc.,  the  king  has  a  rem- 
edy by  information  and  indictment,  and  the 
party  grieved  by  his  action."  The  argument 
need  not  be  f  urtherextended.  There  is  noth- 
ing in  these  provisions  expressing  an  inten- 
tion of  limiting  the  powerof  the  government 
of  the  United  States  to  get  rid  of  a  patent  ob- 
tained from  it  by  fraud  and  deceit;  and  al- 
though the  legislature  may  have  given  to 
private  individuals  a  more  limited  form  of 
relief,  by  way  of  defense  to  an  action  by  the 
patentee,  we  think  the  argument  that  this 
was  intended  to  supersede  the  affirmative  re- 
lief to  which  the  Uniled  States  is  entitled, 
to  obtain  »  cancellation  or  vacation  of  an  in- 


strument obtained  from  It  by  fraud,  m  In* 
stmment  which  affects  the  whole  public, 
whose  protection  from  such  a  fraud  is  em- 
inently the  duty  of  the  United  States,  is  not 
sound. 

The  decree  of  the  circuit  court  dismissing 
the  bill  of  plaintiff  is  reversed,  and  the  case 
remanded  to  that  court,  with  directions  to 
overrule  the  demurrer,  with  leave  to  defend- 
ants to  plead  or  ans  wer,  or  both,  within  a  time 
to  be  flxed  by  that  court. 

Mr.  Jastice  Gsat  was  not  present  at  the 
argument,  and  took  no  part  in  the  decision 
of  this  case. 


(US  U.  S.  398) 
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PSHSIOK— AOENTS  ASO  AtTOBNITS— ILUSJU,  FSSf 

— STATtrrita— Rbpeau 

It  is  no  defense  to  aproaeoattonfortakfaw  Ille- 
gal fees,  under  act  Cong.  June  20, 1878,  relawir to 
claim  agentB  and  attorneys  in  pension  cases, Is- 
Btituted  after  the  repeal  of  that  act  by  the  act  at 
July  i,  1884,  that  the  repealing  act  contained  no 
reservation  of  the  right  to  punish  for  offenses 
committed  prior  to  the  reped.  Rev.  St.  U.  S.  I 
IS,  provides  that  "the  repeal  of  any  statute  shall 
not  nave  the  effect  to  release  or  extinguish  any 
penalty,  forfeiture,  or  liability  Incnired  under 
such  statutes,  unless  the  repealing  act  shall  so 
expressly  provide,  and  suca  statute  shall  be 
tr^ted  as  remaining  in  force,  for  the  purpose  of 
sustaining  any  proper  action  or  prosecution  for 
the  enforcement  of  such  penalty,  forfeiture,  or 
liabiUty." 

Case  Certified  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Pennsylvania. 

This  case  comes  before  the  court  on  the 
following  certificate  of  division  in  opinion 
between  the  judges  of  the  circuit  court: 
"In  the  CmcuiT  Cottet  of  the  Unitkd 

States,  Westebn  Distbiot  or  Fennsti<- 

VANIA. 

"TJis  United  States  v.  Roe  Reistnger.  Vo. 
1.  May  Term.  1885. 
"At  a  circuit  court  of  the  United  States 
held  at  the  city  of  Pittsburgh,  for  the  Western 
district  of  Pennsylvania,  on  the  5th  day  of 
August,  1885,  before  the  Hon.  William  Mo- 
Kennan  and  Hon.  M.  W.  Acheson,  judges, 
this  cause  came  on  to  be  heard,  and  was  ar- 
gued by  counsel;  and,  on  the  hearing,  a  ques- 
tion occurring  upon  which  the  judges  were 
divided  in  opinion,  upon  the  request  and  mo* 
tion  of  the  United  States,  by  its  district  at- 
torney and  counsel,  Wm.  A.  Stone,  Esq.,  the^ 
point  upon  which  the  judges  disagreed  isg 
now  (during  the  same  term)  byUhem  herein-* 
after  stated,  to  the  end  that  the  same  may  be 
certified  to  the  supreme  court,  at  their  next 
session,  for  final  decision.  Section  13  of  the 
Revised  Statutes  is  as  follows:  •  The  repeal 
of  any  statute  shall  not  have  the  effect  to  re- 
lease or  extinguish  any  penalty,  forfeiture, 
or  liability  incurred  under  such  statute,  un- 
less the  repealing  act  shall  so  expressly  pro- 
vide, and  such  statute  shall  be  treated  as 
still  remitining  in  force  for  the  purpose  of 
sustaining  any  proper  action  or  prosecution 
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for  the  enforcement  of  snch  penalty,  forfeit- 
ure, or  liabilitj.'  By  the  act  of  congress  en- 
titled, 'An  act  relating  to  claim  agents  and 
attornevs  in  pension  cases,'  approved  June 
20, 1878,  (2U  St.  at  Large,  24'J,)  it  is  enact- 
ed: <  It  shall  be  unlawful  for  any  attorney, 
agent,  or  other  person  to  demand  or  receive 
for  his  services  in  a  pension  case  a  greater 
sum  than  ten  dollars.'  And  by  the  act  of  con- 
gressapproved  March  3, 1881,  (21  St.  at  Large, 
408;  Supp.  Rev.  St.  U.  S.  886,)  it  is  enacted 
as  follows:  'And  the  provisions  of  section 
6485  of  the  Bevised  Statutes  shall  be  applicable 
to  any  person  who  shall  violate  the  provisions 
of  an  act  entitled  "An  act  relating  to  claim 
agents  and  attorneys  in  pension  cases,"  ap- 
proved June  20, 1878. '  Said  section  5485  is  as 
zollows :  'Any  agent  or  attorney,  or  any  other 
person  instrumental  in  prosecuting  any  claim 
for  pension  or  bounty  land,  who  shall  direct- 
ly or  indirectly  contract  for,  demand,  or  re- 
ceive or  retain  any  greater  compensation  for 
bis  services  or  instrumentality  in  prosecut- 
ing a  claim  for  pension  or  bounty  land  than 
ia  provided  in  the  title  pertaining  to  pensions, 
or  who  shall  wrongfully  withhold  from  a 
pensioner  or  claimant  the  whole  or  any  part 
of  the  pension  or  claim  allowed  and  due  such 
pensioner  or  claimant,  or  the  land  warrant 
issued  to  any  such  claimant,  shall  be  deemed 
guilty  of  a  high  misdemeanor,  and,  upon 
conviction  thereof,  shall  for  every  such  of- 
fense be  fined,  not  exceeding  five  hundred 
.  dollars,  or  imprisonment  at  hard  labor  not 
^  exceeding  two  years,  or  both,  at  the  dlscre- 
•  tlon  of  the  court.'*  By  the  act  of  congress 
approved  July  4, 1884,  (28  St.  at  Large,  98.) 
it  is,  inter  alia,  enacted  '  that  the  act  enti- 
tled "An  act  relating  to  claim  agents  and  at- 
torneys in  pension  cases,"  approved  June  20, 
1878,  is  hereby  repealed:  provided,  however, 
that  the  rights  of  the  parties  shall  not  be 
abridged  or  affected  as  to  contracts  in  pend- 
ing cases,  as  provided  for  in  said  act;  but 
such  contracts  shall  be  deemed  to  be  and  re- 
main in  full  force  and  virtue,  and  shall  be 
recognized  as  contemplated  by  said  act.'  In 
this  state  of  the  la^y,  on  the  14th  day  of 
April,  1885,  an  indictment  was  found  in  this 
case  against  the  defendant.  Roe  Beiainger, 
charging  him  with  having  violated  the  said 
act  of  congress,  entitled  'An  act  relating  to 
claim  agents  and  attorneys  in  pension  cases,' 
approved  June  20,  1878,  in  that  on  the  8th 
day  of  January,  1883,  at  the  county  of  Craw- 
ford, in  the  district  aforesaid,  being  the 
agent,  attorney,  and  person  instrumental  in 
prosecuting  a  claim  for  pension  for  one  Sam- 
uel Dixon,  he  did  receive  for  his  services  in 
that  behalf  a  greater  sum  than  is  provided  in 
and  by  said  act,  to-wit,  the  sum  of  $100;  and 
also  in  that  on  the  1st  day  of  January,  1883, 
at  the  county  and  district  aforesaid,  being  the 
agent,  attorney,  and  person  instrumental  in 
prosecuting  a  claim  for  pension  for  one  Eli- 
jah O'Daniels,  he  did  receive  for  his  services 
in  that  behalf  a  greater  sum  than  is  pro- 
vided in  and  by  said  act,  to-wit,  the  sum  of 
(50.    To  which  indictment  the  defendant  did 


demur,  on  the  ground  that  the  statute  creat* 
ing  the  offense  set  forth  in  the  indictment, 
and  fixing  a  punishment  therefor,  had  been 
repealed,  without  saving  the  right  to  the 
United  States  to  prosecute  for  offenses  com- 
mitted in  violation  of  said  act  prior  to  the 
repeal  of  the  same.  And  the  government 
joining  in  said  demurrer,  it  occurred  as  a 
question  whether  the  defendant  could  be  le- 
gally convicted  and  punished  under  the  said 
indictment  and  the  acts  of  congress  aforesaid, 
the  said  recited  act  of  June  20, 1878,  entitled 
'An  act  relating  to  claim  agents  and  attor- 
neys in  pension  cases,'  having  been  express- 
ly repealed  by  the  act  of  July  4, 1884,  with-^ 
out  any  saving  clause  or  reservation  of  thej 
right  to  prosecute  or  punish  for*offen3es  in* 
violation  of  said  act  of  June  20,  1878,  com- 
mitted prior  to  the  repeal  thereof.  Upon 
which  question  the  undersigned  judges  are 
divided  in  opinion;  and,  upon  the  request  of 
the  United  States,  by  its  district  attorney 
and  counsel,  they  make  the  foregoing  state- 
ment, and  execute  this  certificate;  and  it  is 
ordered  that  the  same,  together  with  a  copy 
of  the  record  and  proceedings  in  the  cause, 
be  certified  under  the  seal  of  the  court  to  the 
supreme  court  at  their  next  session,  accord- 
ing to  law." 
Sol.  Gen.  Jenks,  for  the  United  States. 

Mr.  Justice  Lauab,  after  stating  the  facts 
as  above,  delivered  the  opinion  of  the  court. 

It  is  conceded  that,  under  the  general  prin- 
ciples of  the  common  law,  the  repeal  of  a  pe- 
nal statute  operates  as  a  remission  of  all  pen- 
alties for  violations  of  it  committed  before 
its  repeal,  and  a  release  from  prosecution 
therefor  after  said  repeal,  unless  there  be 
either  a  clause  in  the  repealing  statute,  or  a 
provision  of  some  other  statute  expressly  au- 
thorizing such  prosecution.  In  this  case  the 
court  is  of  the  opinion  that  section  13,  Rev. 
St.,  contains  such  provision.  It  reads  as  fol- 
lows: "The  repeal  of  any  statute  shall  not 
have  the  effect  to  release  or  extinguish  any 
penalty,  forfeiture,  or  liability  incurred  un- 
der such  statute,  unless  the  repealing  act  shall 
so  expressly  provide;  and  such  statute  stiall 
be  treated  as  still  remaining  in  force,  for  the 
purpose  of  sustaining  any  proper  action  or 
prosecution  for  the  enforcement  of  such  pen- 
alty, forfeiture,  or  liability."  This  section, 
we  think,  clearly  excepts  offenses  committed 
before  the  passage  of  the  repealing  act  of 
1884.  To  show  this  It  is  only  necessary  to 
read  the  act  of  1884  In  connection  with  sec- 
tion 13,  Rev.  St.,  as  one  act.  It  would  then 
read  substantially  as  follows:  "Be  it  enacted, 
etc.,  that  the  act  entitled  'An  act  relating  to 
claim  agents  and  attorneys  in  pension  cases,' 
approved  June,  1878,  is  hereby  repealed:,, 
provided,  that  said  repeal  shall  not  have  the§ 
effect  to  release  or'extinguish  any  penalty,* 
forfeiture,  or  liability  incurred  thereunder, 
and  that  the  same  shall  be  treated  as  still  re- 
maining in  force,  for  the  purpose  of  sustain- 
ing any  proper  action  or  prosecution  for  the 
enforcement  of  such  penalty  or  liabilitjv," 
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The  onljT  gronnd  npon  which  the  correctness 
of  this  interpretation  may  be  doubted  is  that 
the  words  "penalty,"  "liability,"  and  "for- 
feiture" do  not  apply  to  crimes,  and  the  pun- 
ishments therefor,  such  as  we  are  now  con- 
sidering. We  cannot  assent  to  this.  These 
words  have  been  used  by  the  great  masters 
of  crown  law  and  the  elementary  writers  as 
synonymous  with  the  word  "punishment, "  in 
connection  with  crimes  of  the  highest  grade. 
Thus.  Blackstone  speaks  of  criminal  law  as 
that  "branch  of  Jurispradence  which  teaches 
of  the  nature,  extent,  and  degrees  of  eveiy 
crime,  and  adjusts  to  it  its  adequate  and  nec- 
essary penalty. "  Alluding  to  the  importance 
of  this  department  of  legal  science,  he  says: 
"The  enacting  of  penalties  to  which  a  whole 
nation  shall  be  subject  shonld  be  calmly  and 
maturely  considered."  Bef erring  to  the  un- 
wise policy  of  inflicting  capital  punishment 
for  certain  oomparativdy  slight  offenses,  he 
speaks  of  them  as  "these  outrageous  penal- 
ties, "  and  repeatedly  refers  to  laws  that  inflict 
the  "penalty  of  death."  He  refers  to  other 
acts  prescribing  certain  punishments  for  trea- 
son as  "acts  of  pains  and  penalties."  That 
the  legislature  intended  that  this  thirteenth 
section  should  apply  to  all  offenses  is  shown 
by  section  5598,  Kev.  St.,  under  the  title  of 
"Repealed  Provisions,"  which  is  as  follows: 
"All  offenses  committed,  and  all  penalties  or 
forfeitures  incurred,  under  any  statute  em- 
braced in  said  revision  prior  to  said  repeal, 
may  be  prosecuted  and  punished  in  the  same 
manner  and  with  the  same  effect  as  if  said 
repeal  had  not  been  made."  It  was  the  ob- 
Tions  intention  of  section  13,  Rev.  St.,  to  ex- 
tend this  provision  to  the  repeal  of  any  stat- 
ute not  embraced  in  such  revision.  The 
views  we  have  expressed  flnd  support  in  the 
case  of  U.  S.  v.  Ulrid,  8  DiU.  532,  which 
was  an  indictment  for  conspiring  to  defraud 
the  government  of  internal  revenue  taxes. 
n  It  became  necessary  there  to  determine  the 
I  meaning  of  the  words  "penalty,"  "forfeit- 
•  ure,"  "liability,"  and*" prosecution,"  in  sec- 
tion 13  of  the  Revised  Statutes.  The  court, 
speaking  by  Mr.  Justice  Miller,  said:  "But, 
without  attempting  to  go  into  a  precise  tech- 
nical definition  of  each  of  these  words,  it  is 
my  opinion  that  they  were  used  by  congress 
to  include  all  forms  of  punishment  for  crime; 
and,  as  strong  evidence  of  this  view,  I  found, 
during  the  progress  of  the  argument,  and 
called  the  attention  of  the  counsel  to,  a  section 
which  prescribed  fine  and  imprisonment  for 
two  years,  wherein  congress  used  the  words, 
'  shall  be  liable  to  a  penalty  of  not  less  than 
one  thousand  dollars,  *  *  «  and  to  im- 
prisonment not  more  than  twoyears.'  More- 
over, any  man  using  common  language  might 
say,  and  very  properly,  that  congress  had 
subjected  a  party  to  a  liability,  and,  if  asked 
what  liability,  might  reply,  a  liability  to  be 
imprisoned.  This  is  a  very  general  use  of 
language,  and  surely  It  would  not  be  under- 
stood as  denoting  a  civil  proceeding.  I  think, 
therefore,  that  til  is  word'liability '  is  intended 
to  cover  every  form  of  punishment  to  which 


a  man  subjects  himself  by  violating  the  com- 
mon laws  of  the  country.  Besides,  as  my 
Brother  Treat  reminds  me,  the  word '  prose- 
cution '  is  used  in  this  section,  and  that  usu- 
ally denotes  a  criminal  proceeding."  For 
the  reasons  we  have  given,  the  question  pre- 
sented by  the  certificate  is  answered  in  the 
aflSrmativr 


~~^~'  (128  U.  8.  883) 

Stewabt  e.  Wtomino  Cattle  Ranohb 

Ca,  Limited. 

(November  19, 1888.) 

1.  DEoarr— FBi.untii.Binr  RiPimaHTATioKS  bt  Si- 

LBMOI. 

In  an  action  by  tbeporchaser  of  a  herd  of  cat- 
tle for  false  representations  made  by  the  seller. 
It  is  proper  to  instmct  the  Jniy  that  If  the  seller 
purposely  kept  silent  when  he  ought  to  have 
spoken,  or  by  any  language  or  acts  intentionally 
misled  the  purchaser  about  the  number  of  cattle 
In  the  herd  or  the  number  of  calves  branded,  or 
by  any  acts  or  by  silence  consciously  misled  or 
deceived  him,  or  permitted  him  to  be  misled 
or  deceived,  the  seller  made  material  misrepre- 
sentations. 

2.  Samb — ^PuAnnra — iNSTBuanom. 

Where  the  prinoipal  misrepresentation  relied 
on  is  as  to  the  number  of  calves  branded  during 
a  certain  year,  but  the  petition  also  alleges  that 
defendant  made  false  representations  as  to  the 
number  of  the  whole  herd,  It  is  proper  to  submit 
to  the  jury  the  Question  whether  defendant  made 
misrepresentations  about  the  number  of  cattle, 
and  about  the  loss  npon  the  herd. 

8.  Sajq— ImmmBiNcx  wrra  XlrroBTS  to  Asoex- 
Txnr  Tbutb. 

The  seller  of  propertywho  Interferes  with  the 
efforts  of  the  purchaser  to  ascertain  the  amount 
and  condition  of  the  property  is  guilty  of  falsa 
representation. 

^  Sam E— Provinob  or  Jcbt. 

Whether  the  seller's  acts  amount  to  sneh  inter- 
ference is  a  question  for  the  jury. 

6.  APPBAI.— RbVIBW— BXOBFTIONS  HOT  TaXBII  BB- 
LOW. 

The  supreme  court  cannot  consider  an  instruo- 
tion  not  preserved  by  bill  of  exceptions,  though 
appellant's  counsel  was  not  present  to  except 
when  the  instruction,  in  response  to  a  question 
asked  by  the  jury  upon  oondng  into  court  after 
they  had  retired,  was  given. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

Action  by  the  Wyoming  Cattle  Ranche 
Company,  Limited,  against  John  T.  Stew- 
art, for  damages  caused  by  false  representa- 
tions in  the  sale  of  cattle.  Plaintiff  obtained 
judgment,  and  defendant  brings  error. 

John  N.  Baldwin  and  N.  M.  Hubbard,  for 
plaintiff  in  error.  W.  H.  Swift,  for  defend- 
ant in  error. 

Gray,  J.  The  original  action  was  brought 
by  the  Wyoming  Cattle  Ranche  Company,  a 
British  corporation,  having  its  place  of  busi- 
ness at  Edinburgh,  in  Scotland,  against  Jolin 
T.  Stewart,  a  citizen  of  Iowa.  The  petition 
contained  two  counts.  The  first  count  al- 
leged that  the  defendant,  owning  a  herd  of 
cattle  in  Wyoming  territory,  and  horses 
going  with  that  herd,  and  all  branded  with 
the  same  brand,  and  also  80  short-horn  bulls, 
and  70U  head  of  mixed  yearlings,  offered  to 
sell  the  same,  with  other  personal  property, 
for  the  sum  of  $400,000;  and  at  the  same 
time  represented  to  the  plaintiff  and  its  agent 
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S  that  there  bad  already  been  branded  2,800 
?  calves  as»the  Increase  of  the  herd  for  the 
current  season,  and  that  the  whole  branding 
of  calves  and  Increase  of  the  herd  for  that 
season  would  amount  to  4,000,  and  that,  ex- 
clusive of  the  branding  for  that  year,  the 
herd  consisted  of  15,000  head  of  cattle,  and 
that  there  were  150  horses  running  with  it, 
and  branded  with  the  same  brand;  that,  had 
the  representation  that  2,800  calves  had  been 
branded  been  true,  it  was  reasonable  from 
that  fact  to  estimate  that  the  whole  branding 
for  that  year  would  be  4,000  head,  and  that 
the  whole  herd,  exclusive  of  the  increase  for 
that  year,  was  15,000  head;  that  the  defend- 
ant, when  he  made  these  representations, 
knew  that  they  were  false  and  fraudulent, 
and  made  them  for  the  purpose  of  deceiving 
the  pinintifl  and  its  agent,  and  of  inducing 
the  plnintifF  to  purchase  the  herd;  and  that 
the  plaintiff,  relying  upon  the  representa- 
tions, and  believing  them  to  be  true,  pur- 
chased the  herd  and  paid  the  price.  The 
second  count  alleged  that  the  defendant  had 
failed  to  deliver  the  bulls  and  yearlings  as 
agreed.  At  the  trial  the  following  facts 
were  proved:  The  defendant,  being  the 
owner  of  a  ranche  with  such  a  herd  of  cattle, 
gave  In  writing  to  one  Tait  the  option  to 
purchase  it  and  them  at  $400,000,  and  wrote 
a  letter  to  Tait  describing  all  the  property, 
and  gave  him  a  power  of  attorney  to  sell  it. 
He  also  wrote  a  letter  describing  the  prop- 
erty to  one  Majors,  a  partner  of  Tait.  A 
provisional  agreement  for  the  sale  of  the 
property,  referring  to  a  prospectus  signed  at 
the  same  time,  was  made  by  Tait  with  the 
plaintiff  in  Scotland,  a  condition  of  which 
was  that  a  person  to  be  appointed  by  the 
plaintiff  should  make  a  favorable  report. 
One  Clay  was  accordingly  appointed,  and 
went  out  to  Wyoming,  and  visited  the  ranche. 
Certain  books  and  schedules  made  by  one 
Street,  the  superintendent  of  the  ranche,  were 
laid  before  him,  and  he  and  the  defendant 
rode  over  the  ranche  together  for  several 
days.  Clay  teatifled  that,  in  the  course  of 
his  interviews  with  the  defendant,  the  latter 
made  to  him  the  false  representations  alleged 
In  the  petition,  and  requested  him  to  rely  on 
M  these  representations,  and  not  to  make  in- 
§  quiries  from  the  foreman  and  other  persons; 
•  and  that,  relying  on  the  representations,*he 
made  a  favorable  report  to  the  plaintiff, 
which  thereupon  completed  the  purchase. 
The  plaintiff  also  introduced  evidence  tend- 
ing to  prove  the  other  allegations  in  the  peti- 
tion. The  defendant  testiSed  that  he  never 
made  the  representations  alleged.  The  jury 
returned  a  general  verdict  for  the  plaintiff 
in  the  sum  of  $55,000,  upon  which  judgment 
was  rendered,  and  the  defendant  su«l  out 
this  writ  of  error. 

No  exception  was  taken  to  the  judge's  in- 
structions to  the  jury  upon  the  second  count. 
The  only  exceptions  contained  in  the  bill  of 
exceptions  allowed  by  the  judge  and  relied 
on  at  the  argument,  were  to  the  following 
instructions  given  to  the  jury  in  answer  to 


the  plaintiffs  requests:  *(14)  I  am  asked 
by  the  plaintiff  to  give  a  nnmber  of  instrno* 
tions,  a  portion  of  which  I  give,  and  a  poi^ 
tlon  of  which  I  must  necessarily  decline  to 
give.  My  attention  is  called  to  one  matter, 
however;  and  as  I  cannot  give  the  instruc- 
tion as  it  is  asked  for,  and  as  the  matter  It 
contains  is,  as  I  think,  of  the  first  impor- 
tance, I  will  state  my  own  views  upon  that 
particular  point.  I  am  asked  to  say  to  the 
jury,  if  they  believe  from  the  evidence  that, 
while  Clay  was  making  the  inspection,  Stew- 
art objected  to  Clay  making  inquiries,  about 
the  number  of  calves  branded,  of  the  foreman 
and  other  men,  and  thereby  prevented  Clay 
from  prosecuting  inquiries  which  might 
have  led  to  information  that  less  than  2,000 
calves  had  l>een  branded,  the  jury  are  in- 
structed that  such  acts  on  the  part  of  Stew- 
art amount  in  law  to  misrepresentations.  In 
reference  to  that  point,  I  feel  it  my  duty  to 
say  this  to  the  jury:  that  if  the  testimony 
satisfies  you  that  after  all  the  documents  in 
question  that  have  been  introduced  in  evi- 
dence here  went  into  the  hands  of  the  home 
company  in  Scotland,  where  it  had  its  oflSca, 
and  where  it  usually  transacted  its  business, 
if  it  was  not  satisfied  with  what  appears  in 
those  papers,  and  if  it  did  not  see  proper  to 
base  its  judgment  and  action  on  the  informa- 
tion that  those  papers  contained,  but  never- 
theless sent  Clay  to  Wyoming  to  investigate^ 
the  facts  and  circumstances  connected  witb°° 
the  transaction,  to  ascertain  the  number'of  • 
cattle,  and  the  number  of  horses,  and  the 
condition  of  the  ranche,  and  the  number  of 
calves  that  would  probably  be  branded;  if 
the  company  sent  him  there  as  an  expert  for 
the  purpose  of  determining  all  those  things 
for  itself  and  for  himself,  and  relied  upon 
him,  and  he  was  to  go  upon  the  ranche  him- 
self, and  exercise  his  own  judgment,  and 
ascertain  from  that,  without  reference  to  any 
conversation  had  with  Stewart, — then  it 
would  make  no  difference.  But  while  he 
was  in  pursuit  of  the  information  for  which 
he  went  there,  Stewart  would  have  no  right 
to  throw  unreasonable  obstacles  in  his  way 
to  prevent  his  procuring  the  information 
that  he  sought  and  that  he  desired.  If  the 
testimony  satisfies  you  that  they  did  go  there 
together,  while  Clay  was  making  efforts  to 
procure  the  information  which  he  did,  and 
while  he  was  in  pursuit  of  it,  and  while  he 
was  on  the  right  track,  Stewart  would  have 
no  right  to  throw  him  off  the  scent,  so  to 
speak,  and  prevent  him,  in  any  fraudulent 
and  improper  way,  from  procuring  the  in- 
formation desired;  and.  If  he  did  that,  that 
itself  is  making,  or  equal  to  making,  false 
and  fraudulent  representations  for  the  pur- 
pose in  question.  But,  if  Stewart  did  none 
of  these  things,  then,  of  course,  what  is  now 
said  has  no  application.  (15)  In  determining 
whether  Stewart  made  misrepresentations 
about  the  number  of  cattle,  or  the  loss  upon 
his  herd,  or  the  calf  brand  of  1882,  the  jury 
will  take  into  consideration  the  documenta 
made  by  Stewart  prior  to  and  upon  the  aaia. 
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mnnely,  the  power  of  attorney  to  Talt,  the 
descriptive  letter,  the  optional  contract,  letter 
to  Majors,  scbednles  made  by  Street,  provis- 
ional agreement  and  prospectus,  and  liis 
statements  to  Clay,  if  the  jury  finds  be  made 
any,  upon  Clay's  Inspection  trip;  and  if  the 
jury  find  that  in  any  of  these  statements 
there  were  any  material  misrepresentations 
on  which  plaintiff  relied,  believing  the  same, 
which  has  resulted  to  the  damage  of  the 
plaintiff,  the  plaintiff  is  entitled  to  recover 
for  snch  damage.  (16)  If  the  jury  find,  from 
the  evidence,  that  Stewart  purposely  kept 
k.8ilent  when  he  ought  to  have  spolcen  and  in- 
Sformed  Clay  of  material  facts,  or  find  that 

*  by  any  language  or  acts'he  intentionally  mis- 
led Clay  about  the  number  of  cattle  in  the 
herd,  or  the  number  of  calves  branded  in  the 
spring  of  1882,  or  by  any  acts  of  expression 
or  by  silence  consciously  misled  or  deceived 
day,  or  permitted  him  to  l>e  misled  or  de- 
ceived, then  the  jury  will  be  justified  in  find- 
ing that  Stewart  made  material  misrepre- 
sentations, and  must  find  for  the  plaintiff,  if 
the  plaintiff  believed  and  relied  upon  the  rep- 
resentations made  by  the  defendant."  The 
Judge,  at  the  beginning  and  end  of  his 
charge,  stated  to  the  jury  the  substance  of 
the  allegations  In  the  petition  as  the  only 
grounds  for  a  recovery  in  this  action;  and, 
at  the  defendant's  request,  fully  instructed 
them  upon  the  general  rules  of  law  applicable 
to  actions  of  this  description,  and  gave, 
among  others,  the  following  instructions: 
"{&)  in  order  to  recover  on  the  ground  of 
fuse  representations,  such  false  represen- 
tationsmust  beshowntobeof  athen  existing 
mattor  of  fact  material  to  the  transaction; 
and  no  expression  of  opinion  or  judgment  or 
estimation,  not  Involving  the  assertion  of  an 
unconditional  fact,  can  constitute  actionable 
false  representation,  and  in  such  case  the 
Jury  must  find  for  the  defendant  on  the  first 
count  in  the  petition."  "(8)  In  order  to 
Justify  a  recovery,  it  must  be  shown  by 
proof  that  the  plaintiff's  agent  relied  upon 
the  alleged  false  representations,  and  made 
them  the  ground  and  basis  of  his  report,  but 
that  he  was  so  circumstanced  as  to  justify 
Um  in  so  relying  upon  and  placing  confi- 
dence in  said  representations;  and  if  it  ap- 
pears that  he  had  other  knowledge,  or  had 
received  other  representations  and  state- 
ments, conflicting  therewith,  sufficient  to 
raise  reasonable  doubts  as  to  the  correctness 
of  such  representations,  then  there  can  be  no 
recovery  on  ths  first  count."  The  judge,  of 
bis  own  motion,  further  instructed  the  jury 
that  they  were  to  decide  upon  the  compar- 
ative weight  of  the  confiicting  testimony  of 
Clay  and  of  the  defendant,  and  added:  "It 
seems  to  me  that  the  first  count  must  hinge 
upon  that  one  point,  because,  if  there  was 
no  statement  made  by  Stewart  to  Clay  with 

8  reference  to  the  number  of  calves  that  were 
I,  branded,  during  this  trip  of  inspection  of  the 

*  ranche,  then  it  seems  to'ms  that  the  whole 
theory  which  underlies  the  claim  of  the 
plaintiff  must  be  an  erroneous  one." 


Taking  all  the  instructions  together,  we 
are  of  opinion  that  they  conform  to  the  well- 
settled  law,  and  that  there  is  no  ground  for 
supposing  that  the  jury  can  have  been  mis- 
led by  any  of  the  instructions  excepted  to. 
In  an  action  of  deceit,  it  is  true  that  silence 
as  to  a  material  fact  is  not  necessarily,  as 
matter  of  law,  equivalent  to  a  false  repre> 
sentation.  But  mere  silence  is  quite  differ- 
ent from  concealment.  Aliud  eat  tacere, 
alitid  eelare, — a  suppression  of  the  truth  may 
amount  to  a  suggestion  of  falsehood.  And 
if,  with  Intent  to  deceive,  either  party  to  a  con- 
tract of  sale  conceals  or  suppresses  a  material 
fact  which  he  is  in  good  faith  bound  to  disclose^ 
this  is  evidence  of  and  equivalent  to  a  false 
representation,  because  the  concealment  or 
suppression  is,  in  effect,  a  representation 
that  what  is  disclosed  la  the  whole  truth. 
The  gist  of  the  action  is  fraudulently  pro- 
ducing a  false  impression  upon  the  mind  of 
the  other  party;  and,  if  this  result  is  accom- 
plished, it  is  unimportant  whether  the  means 
of  accomplishing  it  are  words  or  acts  of  the 
defendant,  or  his  concealment  or  suppression 
of  material  facts  not  equally  within  the 
knowledge  or  reach  of  the  plaintiff.  The 
case  of  Laidlaw  v.  Orgau,  2  Wheat.  178,  is 
much  in  point  In  an  action  by  the  buyer  of 
tobacco  against  the  sellers  to  recover  posses- 
sion of  it,  there  was  evidence  that  before  the 
sale  the  buyer,  upon  being  asked  by  Girault, 
one  of  the  sellers,  whether  there  was  any 
news  which  was  calculated  to  enhance  its 
price  or  value,  was  silent,  although  he  bad 
received  news,  which  the  seller  bad  not,  of 
the  Treaty  of  Ghent.  The  court  below, 
"there  being  no  evidence  that  the  plaintiff 
had  asserted  or  suggested  anything  to  the 
said  Girault  calculated  to  impose  upon  him 
witli  respect  to  the  said  news,  and  to  induce 
him  to  think  or  believe  that  it  did  not  exist," 
directed  a  verdict  for  the  plaintiff.  Upon  a 
bill  of  exceptions  to  that  direction,  this  court, 
in  an  opinion  delivered  by  Chief  Justice 
MABSHA.LL,  held  that  while  it  could  not  be 
laid  down,  as  a  matter  of  law,  that  the  intel- 
ligence of  extrinsic  circumstances  which^ 
might  influence  the  price  of  the  commodity,* 
and  which*was  exclusively  within  the  knowl-S? 
edge  of  the  vendee,  ought  to  have  been  com- 
municated by  him  to  the  vendor,  yet.  at  the 
same  time,  each  party  must  take  care  not  to 
say  or  do  anything  tending  to  impose  upon 
the  other,  and  that  the  absolute  Instruction 
of  the  judge  was  erroneous,  and  the  question 
whether  any  imposition  was  practiced  by  the 
vendee  upon  the  vendor  ought  to  have  been 
submitted  to  the  jury.  The  instructions  ex- 
cepted to  in  the  'case  at  bar  clearly  affirmed 
the  same  rule.  The  words  and  conduct  re- 
lied on  as  amounting  to  false  representations 
were  those  of  the  seller  of  a  large  herd  of 
cattle,  ranging  over  an  extensive  territory, 
and  related  to  the  number  of  the  herd  itself, 
of  which  he  had  full  knowledge,  or  means  of 
information,  not  readily  accessible  to  a  pur- 
chaser coming  from  abroad;  and  the  plain- 
tiff introduced  evidence  tending  tashow  that. 
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the  defendant,  while  going  over  the  ranche 
with  the  plaintiff's  agent,  made  positive  false 
representations  as  to  the  number  of  calves 
branded  daring  the  year,  and  also  fraudu- 
lently prevented  him  from  procuring  other 
information  as  to  the  number  of  calves,  and 
consequently  as  to  the  number  of  cattle  on 
the  ranche.  In  giving  the  fourteenth  instruc- 
tion, the  judge  expressly  declined  to  say  that, 
if  the  defendant  prevented  the  plaintiff's 
agent  from  prosecuting  inquiries  which 
might  have  led  to  information  that  less  than 
2,000  calves  had  been  branded,  such  acts  of 
the  defendant  would  amount,  in  law,  to  mis- 
representations; but,  on  the  contrary,  sub- 
mitted to  the  jury  the  question  whether  the 
defendant  fraudulently  and  Improperly  pre- 
vented the  plaintiff's  agent  from  procuring 
the  information  demanded,  and  only  in- 
structed them  that,  if  be  did,  that  was  mak- 
ing, or  equal  to  making,  false  and  fraudulent 
representations  for  the  purpose  in  question. 
So  the  clear  meaning  of  the  sixteenth  in- 
struction is  that  the  jury  were  not  authorized 
to  find  material  misrepresentations  by  the  de> 
fendant,  unless  he  purposely  kept  silent  as 
to  material  facts  which  it  was  his  duty  to  dis- 
close, or  by  language  or  acts  purposely  mis- 
led the  plaintiff's  agent  about  the  number  of 

•  cattle  in  the  herd,  or  the  number  of  calves 
S  branded,  or,  by  words  or  silence,  knowingly 

•  misled  or  deceived  him,  or'knowingly  per- 
mitted him  to  be  misled  or  deceived,  in  re- 
gard to  such  material  facts,  and  in  one  of 
these  ways  purposely  produced  a  false  im- 
pression upon  his  mind. 

The  defendant  objects,  to  the  fifteenth  In- 
struction, that  the  judge  submitted  to  the 
jury  the  question  whether  the  defendant 
made  misrepresentations  about  the  number 
of  cattle,  and  about  the  loss  upon  the  herd, 
as  well  as  about  the  calf  brand  of  1882.  It 
is  true  that  the  principal  matter  upon  which 
the  testimony  was  conflicting  was  whether 
the  defendant  did  make  the  representa- 
tion that  2,800  calves  bad  been  branded  in 
that  year.  But  the  chief  importance  of  that 
misrepresentation,  if  made,  was  that  it  went 
to  show  that  the  herd  of  cattle  which  pro- 
duced the  calves  was  less  numerous  thun  the 
defendant  had  represented;  and  the  petition 
alleged  that  the  defendant  made  false  and 
fraudulent  representations,  both  as  to  the 
number  of  calves  branded,  and  as  to  the 
number  of  the  whole  herd.  So  evidence  of 
the  loss  of  cattle  by  death,  beyond  what  had 
been  represented  by  the  defendant,  tended  to 
show  that  the  herd  was  less  in  number  than 
he  represented. 

The  remaining  objection  argued  is  to  an 
Instruction  given  by  the  judge  to  the  jury  in 
response  to  a  question  asked  by  them  upon 
coming  into  court  after  they  had  retired  to 
consider  their  verdict.  It  is  a  conclusive  an- 
swer to  this  objection  that  no  exception  was 
taken  to  this  instruction  at  the  time  it  was 
g^ven,  or  before  the  verdict  was  returned. 
The  fact  thut  neither  of  the  counsel  was  then 
present  affords  no  exuuse.    Aflidavits  filed  in 


support  of  a  motion  for  a  new  tnai  are  no 
part  of  the  record  on  error,  unless  made  so 
by  bill  of  exceptions.  The  absence  of  coun- 
sel, while  the  court  is  in  session,  at  any  time 
between  the  impaneling  of  the  jury  and  the 
return  of  the  verdict,  cannot  limit  the  power 
and  duty  of  the  judge  to  instruct  the  jury  in 
open  court  on  the  law  of  the  case  as  occasion 
may  require,  nor  dispense  with  the  necessity 
of  seasonably  excepting  to  his  rulings  and  in- 
structions, nor  give  jurisdiction  to  a  court  of 
error  to  decide  questions  not  appearing  of 
record.    Judgment  afSrmed. 


(128  V.  8.  la) 
United  States  «.  Palmeb. 

(November  19, 1888.) 

1.    COUBTS  — COUBT    or    CLAIlfg— JUBISDIOTIOX— > 
TOKTS. 

The  patentee  of  improved  Infa&tt7  equip- 
ments  exhibited  the  same  to  a  board  apiwinted 
\>j  the  war  department  to  Inquire  into  the  mat- 
ter. The  board  recommended  the  improvement* 
for  ose  in  the  army,  and  they  were  adopted  ao- 
cordingly.  The  ordnance  department  monofact- 
ured  a  number  of  the  Improved  equipments. 
Beld,  that  an  action  by  the  patentee  for  a  rea- 
sonable royalty  on  his  patent  was  founded  on  an 
implied  contract,  and  not  on  a  tort,  and  within 
the  jurisdiction  of  the  oourt  of  olalmB. 

3.  SAXa — Pi.TSNTg  VOB  ISVBXTIONS— AonOX   FOB 

BoTAi/rr. 

The  action,  being  on  a  oontraot  for  the  use  of 
a  patented  article,  and  not  for  an  infringement, 
It  may  be  brought  in  the  oourt  of  claims. 

Appeal  from  the  Court  of  Claims. 

Action  by  Gleorge  H.  Palmer  against  the 
United  States  for  the  use  of  plaintiff's  patent 
on  improved  infantry  equipments.  Judg- 
ment for  plaintiff,  and  the  United  States  ap- 
pealed. 

Asst.  Atty.  Qen.  Howard,  tat  the  United 
States.    H.  E  Paine,  for  appellee. 

Bradlet,  J.  This  Is  a  case  from  the  oourt 
of  claims.  Its  nature  and  object  are  fully 
explained  by  the  following  extract  from  the 
petition:  "Your  petitioner  is  the  inventor, 
patentee,  and  owner  of  the  improvements  In 
infantry  equipments,  for  which  were  granted 
letters  patent  Nos.  139,731  and  157,537. 
dated,  respectively,  June  10,  1873,  and  De- 
cember 8, 1874.  A  board,  consisting  of  Lieu- 
tenant Colonels  Vf.  R.  Shafter,  A.  McD.  Mo- 
Cook,  and  Thomas  C.  English,  Major  Alex- 
ander Chambers,  and  Captain  M.  H.  Stacey, 
was  appointed  by  order  of  the  secretary  of 
war,  June  1, 1874,  to  meet  at  Fort  Leaven- 
worth, Kan..  July  1,  1874,  or  as  soon  there- 
after as  practicable,  to  consider  and  report 
upon  the  subject  of  a  proper  equipment  for 
the  infantry  soldier,  and  to  recommend  the 
adoption  of  an  equipment  best  suited  to  troops 
serving  as  infantry.  Said  board  met  at  Fort 
Leavenworth,  Kan.,  July  1,  1874.  On  tbe 
8th  and  Qth  of  July,  1874,  the  claimant  ex- 
hibited and  explained  his  said  improvements 
to  said  board.  On  tbe  22d,  24th,  and  31st  of 
August,  and  16th,  18th,  and  30lh  of  Sep- 
tember, 1874,  said  board  examined,  con- 
sidered, and  experimented  with  said  improve- 
ments, and  on  the  12th  of  November,  1874. 

Digitized  by  VjOOQ  IC 


UNITED  STATES  ».  PALMEE. 


lOS 


decided  to  recommend  the  same  for  adoption 
to  the  war  department.  On  the  24th  of  No- 
vember,  1874,  said  board,  in  their  report  to 
the  chief  of  ordnance,  recommended  theadop- 
ctionof  said  improvements  by  the  government 
•  for  the  use  of *the  army  of  the  United  States. 
On  the  26th  of  December,  1874,  the  general 
of  the  army  recommended  the  adoption  of  the 
same  to  the  secretary  of  war;  and  on  the  4th 
day  of  January,  1875,  said  improvements 
were  adopted  by  the  secretary  of  war  as  a 
part  of  the  equipment  of  the  infantry  soldiers 
of  the  United  States.  •  *  •  Since  Janu- 
ary 4, 1875,  the  defendants  have  manufact> 
ared  or  purchased  for  the  use  of  the  army 
large  numbers  of  equipments,  embracing  a 
part  or  all  of  said  improvements.  Thenumber 
of  infantry  equipments  so  manufactured  or 
purchased  is  about  13,500;  and  the  defendant, 
by  reason  of  the  premises,  became  indebted 
to  your  petitioner,  on  an  implied  contract,  in 
the  sum  of  910,125,  being  a  fair  and  reason- 
able royalty,  on  the  number  of  infantry  equip- 
ments embodying  your  petitioner's  inven- 
tions so  manufactured  and  used,  of  seventy- 
five  cents  each.  The  cost  of  manufacturing 
said  equipments  is  95.59  each." 

In  its  findings  of  fact  the  court  of  claims 
sustained  the  averments  of  the  petition,  ex- 
cept as  to  the  extent  to  which  the  claimant's 
improvements  were  used  in  the  army,  and 
the  value  of  such  use.  As  to  the  circum- 
stances under  and  in  pursuance  of  which 
those  improvements  were  adopted,  and  on 
which  the  claimant  founds  the  Implied  con- 
tract set  up  by  him,  the  court  in  its  second 
finding  sets  out  in  full  the  report  of  the  board 
of  officers,  made  on  the  24th  of  November, 
1874,  and  referred  to  in  the  petition  in  which 
are  described  the  various  equipments  exam- 
ined by  them,  and  the  reasons  are  stated  why 
they  preferred  and  recommended  the  adoption 
of  the  claimant's.  The  court  then  sets  out 
the  recommendation  of  the  genei-al  ot  the 
army,  in  which  he  says:  "The  officers  com- 
posing this  board  have  had  a  large  and  wide 
experience,  and  their  conclusions  are  entitled 
to  weight.  •  •  *  The  braces,  knapsack, 
haversack,  and  cartridge-box  are  all  approved, 
and  recommended  for  adoption."  The  or- 
der of  the  secretary  of  war,  directed  to  the 
chief  of  ordnance,  is  added,  which  simply 
declares  that  "the  report  of  the  board  is  ap- 
^proved,  as  suggested  by  the  general  of  the 
Sarmy,  with  modifications  recommended  by 
rhim."  'The  court  then  finds  as  follows:  "(3) 
The  pattern  thus  adopted  involves  the  use  of 
the  claimant's  invention,  as  set  forth  in  claims 
48nd  5of  letters  patentXo.  139,731,  and  claims 
1.  2,  3,  and  4  of  letters  patent  No.  157,537. 
(4)  This  equipment  was  experimental,  and 
had  never  been  put  to  the  teat  of  actual  use. 
It  failed  to  give  satisfaction  to  the  army,  and 
has  been  superseded  by  a  return  to  the  sys- 
tem in  vogue  during  the  war  of  the  Rebellion 
and  anterior  thereto;  but  this  has  been  done 
Informally,  the  order  adopting  the  claimant's 
device  never  having  been  revoked,  nor  any 
other  pattern  adopted.    (5)  No  express  agree- 


ment was  made  between  the  claimant  and  de- 
fendants' officers  respecting  a  price  to  be  paid 
for  a  license  to  manufacture  infantry  equip- 
ments  or  carrying-braces  under  the  patents; 
nor  was  there  any  agreement  or  understands 
ing  that  the  government's  manufacture  and 
user  should  be  regarded  as  experimental  un- 
til the  device  should  be  tested  by  general  use 
in  the  army.  The  license  under  which  the 
government  manufactured  and  used  the 
claimant's  device,  and  the  terms  thereof, 
must  be  implied  exclusively  from  the  facts 
set  forth  in  finding  2.  (6)  Since  the  4tli 
day  of  January,  1875,  the  ordnance  depart- 
ment has  manufactured  10,500  complete  sets 
of  infantry  equipments  of  the  pattern  of  1874, 
and  2,400  carrying-braces,  in  accordance  with 
the  specifications  of  the  patents,  but  has  is- 
sued for  use  in  the  army  only  9,027  complete 
sets  of  equipments.  (7)  The  cost  to  the  gov- 
ernment of  manufacturing  such  equipments 
was  95.59  per  set,  and  a  reasonable  royalty 
fur  the  right  to  manufacture  and  use,  amid 
the  circumstances  of  the  case  as  hereinbefore 
described,  would  be  the  sum  of  25  cents  per 
set,  amounting,  on  the  above  quantity  of  9,027 
sets,  to  the  sum  of  92,256.75."  Judgment 
was  given  in  favor  of  the  claimant  for  thia 
sum.  « 

'The  principal  objections  raised  on  the  part* 
of  the  government  against  the  judgment  are 
to  the  jurisdiction  of  the  court  and  the  form 
of  the  action.  It  Is  assumed  that  tlie  ground 
of  complaint  on  which  the  petition  is  founded 
is  a  tort,  and  not  a  contract;  that  the  asser- 
tion in  the  petition  of  an  implied  contract  is 
not  warranted  by  the  facts  of  the  case;  and 
that  the  government  cannot  be  sued  in  the 
court  ofclaims  for  a  mere  tort.  This  assump- 
tion of  the  appellant  is  erroneous.  No  tort 
was  committed,  or  claimed  to  have  been  com- 
mitted. The  government  used  the  claimant's 
improvements  with  his  consent,  and,  certain- 
ly, with  the  expectation  on  bis  part  of  receiv- 
ing a  reasonable  compensation  for  the  license. 
This  is  not  a  claim  for  an  infringement,  but 
a  claim  of  compensation  for  an  authorized 
use, — two  things  totally  distinct  in  the  law; 
as  distinct  as  trespass  on  lands  is  from  use 
and  occupation  under  a  lease.  The  first  sen- 
tence in  the  original  opinion  of  the  court  be- 
low strikes  the  key-note  of  the  argument  on 
this  point.  It  is  as  follows:  "The  claimant 
in  this  case  invited  the  government  to  adopt 
his  patented  infantry  equipments,  and  the 
government  did  so.  It  is  conceded  on  botb 
sides  that  there  was  no  infringement  of  the 
claimant's  patent,  and  that  whatever  the  gov 
ernment  did  was  done  with  tlie  consent  of 
the  patentee,  and  under  his  implied  license." 
We  tliink  that  an  implied  contract  for  com- 
pensation fairly  arose  under  the  license  to 
use,  and  ttie  actual  use,  little  or  much,  that 
ensued  thereon.  The  objection,  therefore, 
that  this  is  an  action  for  a  tort,  falls  to  the 
ground. 

It  is  objected  that  an  action  cannot  bo 
brought  in  the  court  of  claims  on  a  patent,  the 
circuit  court  liavlng  exclusive  jurisdiction  ot 
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this  subject.  Bat  while  that  objection  may 
be  available  as  to  actions  for  infringement  of 
a  patent,  in  which  its  validity  may  be  put  in 
issue,  and  in  which  the  peculiar  defenses  au- 
thorized by  the  patent  laws  in  Bev.  St.  §  4920, 
may  be  set  up,  it  is  not  valid  as  against  ac- 
tions founded  on  contracts  for  the  use  of  pat- 
ented inventions.  U.  8.  v.  Burns,  12  Wall. 
246;  Wilson  v.Sandford,  10 How.  99;  Hartell 
v.  Tilghman,  99  U.  S.  547;  Albright  v.  Teas, 
e  106  U.  S.  613,  ISup.  Ct.  Kep.  550;  Manufact- 
I;  nring  Co.  t.  Hyatt,  125  U.  S.  46,  8  Sup.  Ct. 
•  Bep.  756.  The  case  of  U.  S.*v.  Bums  was 
an  appeal  from  adecree  of  the  court  of  claims 
in  favor  of  Burns  for  one-half  of  the  license 
fee  agreed  upon  for  the  use,  by  the  govern- 
ment, of  Major  Sibley's  patent  tent,  one-half 
of  the  patent  having  been  assigned  to  Major 
Burns.  Sibley  joined  the  Confederates;  Burns 
remained  true  to  his  allegiance,  and  the 
quarter-master  general  directed  that  he  should 
be  paid  his  half  of  the  royalty.  This  payment 
being  afterwards  suspended.  Burns  filed  a  pe- 
tition in  the  court  of  claims  for  the  recovery 
of  the  amount  due  liim.  The  court  sus- 
tained the  claim,  although  in  a  previous 
case,  in  which  one  Pitcher  claimed  damages 
against  the  government  for  the  infringement 
of  a  patent,  it  had  rejected  the  claim.  In 
the  Case  of  Burns  that  court  said:  "It  was 
also  contended,  on  behalf  of  the  United 
States,  that  tliis  court  had  no  jurisdiction  of 
this  case,  because  we  cannot  entertain  a  suit 
for  the  infringement  of  a  patent;  and  Pitcher's 
Case,  1  Ct.  CI.  7,  was  referred  to.  But  this  suit 
is  not  brought  for  the  infringement  of  a  pat- 
ent, nor  for  the  unauthorized  use  of  a  patented 
invention,  but  npon  a  special  contract  with  a 
patentee,  whereby  the  use  of  the  invention  by 
the  United  States  was  authorized  and  agreed 
to  be  paid  for.  Pitcher's  Case,  therefore,  is  not 
like  this.  In  Pitcher's  Case  there  was  noth- 
ing but  an  unauthorized  use  by  an  officer  of 
the  United  States;  and  where  an  officer  of  the 
United  States,  without  authority  from  them, 
uses  in  their  service  a  patented  invention,  the 
act,  helug  unlawful,  is  his,  and  not  theirs, 
and  he,  and  not  they,  are  responsible  for  it. " 
Burns'  Case,  4  Ct.  CI.  113.  The  point  of  ju- 
risdiction does  not  seem  to  have  been  taken 
in  this  court,  but  the  jurisdiction  of  the  court 
of  claims  was  assumed. 

It  was  at  one  time  somewhat  doubted 
whether  the  government  might  not  be  en- 
titled to  the  use  and  benefit  of  every  patented 
invention,  by  analogy  to  the  English  law, 
which  reserves  this  right  to  the  crown.  But 
that  notion  no  longer  exists.  It  was  ignored 
in  the  Case  of  Burns.  The  subject  was  after- 
wards adverted  to  in  James  v.  Campbell,  101 
U.  S.  356,  and  the  following  observations  in 
the  opinion  of  the  court  in  that  case  are  so 

S  pertinent  to  the  one  in  hand  that  we  deem  it 
proper  to  reproduce  them.  We  there  said: 
»  "That  the  government  of  the  United  States, 
when  it  grants  letters  patent  for  a  new  in- 
vention or  discovery  in  the  arts,  confers  upon 
the  patentee  an  exclusive  property  in  the  pat- 
ented invention  which  cannot  be  appropriated 


or  used  by  the  government  itself,  without 
just  compensation,  any  more  than  it  can  ap> 
propriate  or  use  without  compensation  land 
which  has  been  patented  to  a  private  par* 
chaser,  we  have  no  doubt.  The  constitution 
gives  to  congress  power '  to  promote  the  prog- 
ress of  science  and  useful  arts  by  securing 
for  limited  times  to  authors  and  inventors  the 
exclusive  right  to  their  respective  writings 
and  discoveries,'  which  could  not  be  effected 
if  the  government  had  a  reserved  right  to 
publish  such  writings,  or  to  use  such  inven- 
tions, without  the  consent  of  the  owner. 
Many  inventions  relate  to  subjects  which  can 
only  be  properly  used  by  the  government, 
such  as  explosive  shells,  rams,  and  submarine 
batteries  to  be  attached  to  armed  vessels.  If 
it  could  use  such  inventions  without  compen- 
sation, the  inventors  could  get  no  return  at 
all  for  their  discoveries  and  experiments.  It 
has  been  the  general  practice,  when  inven* 
tions  have  been  made  which  are  desirable  for 
government  use,  either  for  the  government 
to  purchase  them  from  the  inventors,  and 
use  them  as  secrets  of  the  proper  department; 
or,  if  a  patent  is  granted,  to  pay  the  patentee 
a  fair  compensation  for  their  use.  The  United 
States  has  no  such  prerogative  as  that  which 
is  claimed  by  the  sovereigns  of  England,  by 
which  i  t  can  reserve  to  itself,  either  expreinly 
or  by  implication,  a  superior  dominion  and 
use  in  that  which  it  grants  by  letters  patent 
to  those  who  entitie  themselves  to  such 
grants.  The  government  of  the  United 
States,  as  well  as  the  citizen,  is  subject  to  the 
constitution ;  and  when  it  grants  a  patent  the 
grantee  is  entitled  to  it  as  a  matter  of  right, 
and  does  not  receive  it,  as  was  origintdly  sup- 
posed to  be  the  case  in  England,  as  a  matter 
of  grace  and  favor.  But  the  mode  of  ob- 
taining compensation  from  the  United  States 
for  the  use  of  an  invention,  where  such  use 
has  not  been  by  the  consent  of  the  patentee, 
has  never  been  specifically  provided  for  by 
any  statute.  The  most  prop«r  forum  for  such 
a  daim  is  the  court  of  claims,  if  that  courtj* 
ha£l*the  requisite  jurisdiction.  As  its  Jari»-? 
diction  does  not  extend  to  torts,  there  might  be 
some  difficulty,  as  the  law  now  stands,  in  pros- 
ecuting in  that  court  a  claimfor  the  unauthor- 
ized use  of  a  patented  invention;  although 
where  the  tort  is  waived,  and  the  claim  is 
placed  upon  the  footing  of  an  implied  con- 
tract, we  understand  that  the  court  has  In 
several  recent  instances  entertained  the  juris- 
diction. It  is  true  it  overruled  such  a  claim 
on  the  original  patent  in  this  case,  presented 
in  1867 ;  but,  according  to  more  recent  hold- 
ings, it  would  properly  now  take  cognizance 
of  the  case.  The  question  of  its  jurisdiction 
has  never  been  presented  for  the  considera- 
tion of  this  court,  and  it  would  be  premature 
for  us  to  determine  it  now.  If  the  jurisdic- 
tion of  the  court  of  claims  should  not  be 
finally  sustained,  the  only  remedy  against  the 
United  States,  until  congress  enlarges  the 
Jurisdiction  of  that  court,  would  be  to  apply 
to  congress  itself."  We  have  quoted  these 
observations  because,  so  far  as  they  expree> 
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aa  opinion  on  the  snbject,  either  of  the  right 
or  the  remedy,  they  are  in  general  accord  with 
cor  present  views;  and  we  add  now  that,  in 
oar  Judgment,  the  court  of  claims  has  juris- 
diction to  entertain  claims  and  demands  of 
the  character  presented  in  the  present  suit. 
Whether  a  patentee  may  waive  an  infringe- 
ment of  liis  patent  by  the  government,  and 
sue  upon  an  implied  contract,  is  a  question 
on  which  we  do  not  express  an  opinion. 

Aa  to  the  questions  relating  to  the  character 
and  amount  of  use  which  the  government  had 
of  the  claimant's  invention,  and  of  the  proper 
compensation  due  therefor,  we  do  not  see 
anything  in  the  findings  of  the  court  below, 
or  in  its  conclusions  deduced  therefrom,  to 
call  for  serious  observation.  What  evidence 
the  court  may  have  had  on  these  points  is  not 
disclosed  by  the  record,  and  should  not  be, 
and  the  facta  found  are  sufficient  to  sustain 
fbe  Judgment.    Judgment  affirmed. 

(US  U.  S.  258)  ~~~^ 

Cbedit  Co.,  Limited,  v.  Arkansas  Cent. 

liY.  Co.  et  al. 

(November  19, 1888.) 

Asvsjar—Tna  of  Takino— Nunc  fbo  Toko  Oa- 
raa. 

A  final  decree  was  entered  in  the  dronit  court 
January  23, 1888,  and  on  the  same  day  an  appeal 
was  allowed,  but  it  was  never  prosecuted.  On 
Jaanarr  82, 1885,  a  justice  of  the  supreme  oonrt 
■llowed  an  appeal  ui  the  case,  and  approved  the 
appeal-bond.  The  papers  were  presented  to  the 
arenlt  oonrt  Jannary  97,  1885.  Held,  that  the 
appeal  was  not  taken  within  two  years,  as  re- 
q;ntxed  ^  Bev.  St.  U.  S.  {  1008,  and  the  defect 
was  not  aided  by  entering  the  order  allowing  the 
appeal,  hi  the  oironitoourt,  on  January  27th  as  of 
January  23d. 

Appeal  from  the  Circuit  Ck>urt  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 

Bill  in  equity  by  the  Credit  Company,  Lim- 
ited,  of  London,  England,  against  the  Ar- 
kansas Central  Bailway  Company  and  others, 
to  set  aside  a  sale  of  defendant's  railroad. 
The  bill  was  dismissed  for  want  of  equity, 
(15  Fed.  Bep.  46,)  and  complainant  appealed. 

Matt.  &.  Reynolds,  Geo.  W.  Caruth,  J.  B. 
ETenderson,  and  James  M.  Lewis,  for  appel- 
lant.   /.  /.  Homor,  tor  appellees. 

Bbadlet,  J.  This  was  a  bill  filed  by  the 
appellant  on  the  15th  day  of  April,  1882,  to 
set  aside  a  sale  of  the  Arkansas  Central  Bail- 
road,  made  by  the  master  in  chancery  on  July 
S  26,  1877,  under  a  decree  rendered  in  the  dis- 
?  trict  court  of  the  United  State^f  or  the  Eastern 
district  of  Arkansas,  at  Helena,  on  the  17th 
day  of  March,  1877,  at  the  suit  of  the  Union 
Trust  Company  of  New  York  against  the 
railroad  company,  foreclosing  a  mortgage  ex- 
ecuted to  secure  certain  bonded  indebtedness. 
On  January  22,  1883,  a  Qnal  decree  was  en- 
tered, dismissing  the  bill  for  want  of  equity. 
On  the  same  day,  to- wit,  January  22, 1883,  an 
appeal  to  this  court  was  prayed  for  and  al- 
lowed, but  it  was  never  prosecuted;  no  bond 
being  given,  no  citation  issued,  and  no  re- 
turn of  the  record  being  made  to  this  court 


at  the  ensuing  term.  That  appeal,  therefore, 
ceased  to  have  any  operation  or  effect,  and 
cannot  avail  the  appellant.  Brooks  v.  Kor> 
ris,  llHow.207;  The  Virginia,  19  How.  182; 
Castro  y.  U.  S.,  3  Wall.  46;  Mussina  v.  Ca« 
vazos,  6  Wall.  855;  Grigsbyv.Purcell,99  U. 
S.  505;  The  Tornado,  109  U.  S.  110,  8  Sup. 
Ct.  Bep.  78;  State  v.  Demarest,  110  U.  S. 
400,  4  Sup.  Ct.  Bep.  25;  Killian  v.  Clark, 
111  U.  S.  784,  4  Sup.  Ct.  Bep.  700.  On  the 
22d  day  of  January,  1885,  exactly  two  years 
after  the  entry  of  the  decree,  a  petition 
for  an  appeal  was  presented  by  the  solic- 
itor of  the  complainant  to  Mr.  Justice  Mil- 
LEB,  and  allowed  by  him.  At  the  same  time 
•Tustice  Miller  signed  a  citation  to  the  de- 
fendants to  appear  in  the  supreme  court  of 
the  United  States  at  the  then  next  term 
thereof,  to  answer  the  appeal.  A  bond  for 
costs  in  the  sum  of  $1,000  was  also  at  the 
same  time  presented  to  and  approved  by  the 
the  same  justice.  These  papers  were  not 
presented  to  the  circuit  court,  nor  filed  with 
the  clerk  thereof,  until  the  27th  day  of  Jan- 
uary, 1885.  On  that  day  the  following  order 
was  made  and  entered  in  the  case,  to-wit: 
"Comes  N.  &  J.  Erb,  and  pray  the  court  to 
enter  an  order  granting  to  the  plaintiff  an 
appeal  in  this  cause  to  the  supreme  court  of 
the  United  States;  which  motion  is  denied, 
such  appeal  having  heretofore  been  granted. 
It  is  ordered  by  the  court  that  this  entry  bear 
date  as  of  January  22, 1885."  And  on  the 
same  day  the  following  order  was  entered  in 
this  cause:  "Comes  N.  &  J.  Erb,  attorneys 
for  said  plaintiff,  and  file  here  in  couit  a 
prayer  for  appeal  to  the  supreme  court  of  the 
United  States,  and  the  allowance  of  said  ap-S 
peal  by  Mr.  Justice'MiLLER,  on  the  22d  dayS^ 
of  January,  1885;  also  a  citation  signed  by 
Mr.  Justice  Milleb,  and  bond  for  costs  ap> 
proved  by  said  Justice.  Which  prayer  for  ap- 
peal to  the  supreme  court  of  the  United 
Slates,  and  the  allowance  of  said  appeal  by 
said  justice,  is  as  follows,  [then  copying  the 
petition  for  appeal,  the  allowance,  citation, 
and  bond;  which  papers  were  indorsed: 
•  Filed  Jan.  27, 1885.  Balfb  L.  Goodrich, 
Clerk.']"  This  is  all  that  is  shown  by  the 
record  in  regard  to  the  taking  of  the  appeal; 
from  which  it  appears  that  the  appeal  was 
allowed  by  Justice  Milleb  on  the  last  day  on 
which  an  appeal  could  be  taken,  but  was  not 
presented  to  the  court  below,  nor  filed  with 
the  clerk,  until  five  days  after  said  time  had 
expired. 

The  language  of  the  statute  is  that  "no 
Judgment,  decree,  or  order  of  a  circuit  or 
district  court,  in  any  civil  action  at  law  or  in 
equity,  shall  be  reviewed  in  the  supreme 
court  on  writ  of  error  or  appeal,  unless  the 
writ  of  error  is  brought,  or  the  appeal  is  taken, 
within  two  years  after  the  entry  of  such 
judgment,  decree,  or  order."  Bev.  St.  U.  8. 

1008.    It  was  decided  in  Brooks  v.  Norris, 

1  How.  204,  that  "the  writ  of  error  is  not 

brought,  in  the  legal  meaning  of  the  term, 

until  it  is  filed  in  the  court  which  rendered 

the  Judgment"  And  Chief  Justice  Tamey» 


Digitized  by 


Google 


106 


SUPREME  COUBT  BEPOBTEB. 


•peaking  for  the  court,  said :  "It  is  the  filing 
of  the  writ  that  removes  the  record  from  the 
Inferior  to  the  appellate  court,  and  the  period 
of  limitation  prescribed  by  the  act  of  congress 
must  be  calculated  accordingly.    The  dayon 
which  the  writ  may  have  been  issned  by  the 
clerk,  or  the  day  on  which  it  is  tested,  are 
not  material  in  deciding  tliequestlon."  This 
decision  has  always  been  adhered  to.    See 
Mussina  v.  Cavazos.  6  Wall.  355;  Scarbor- 
ough V.  Pargoud,  108  U.  S.  567,  2  Sup.  Ct. 
Eep.  877;  Polleys  v.  Improvement  Co.,  113 
U.  S.  81,  5  Sup.  Ct.  Bep.  369.     The  same 
rnle  2s  applicable  to  appeals  as  to  writs  of 
error.    Section  1012  of  the  Revised  Statutes 
declares  that  "appeals  from  the  circuit  courts, 
and  district  courts  acting  as  circuit  courts, 
and  from  district  courts  in  prize  causes,  shall 
be  subject  to  the  same  rules,  regulations,  and 
restrictions  as  are  or  may  be  prescribed  in 
H  law  in  cases  of  error. "  This  provision  applies 
gto  the  time  within  which  appeals  may  be 
•  brought,  as'well  as  to  other  regulations  con- 
cerning them.    The  San  Pedro,  2  Wheat.  132 ; 
Villabolos  v.  U.  S.,  6  How.  81;  Brandies  v. 
Cochrane,  105  TJ.  S.  262.    An  appeal  cannot 
be  said  to  be  "taken,"  any  more  than  a  writ 
of  error  can  be  said  to  be  "brought,"  until  it 
la  in  some  way  presented  to  the  court  which 
made  the  decree  appealed  from,  thereby  pat- 
ting an  end  to  its  jurisdiction  over  the  cause, 
and  making  it  its  duty  to  send  it  to  the  ap- 
pellate court.    This  is  done  by  filing  the  pa- 
pers, viz.,  the  petition  and  allowance  of  ap- 
eal.  (where  there  is  such  a  petition  and  al- 
lowance,) the  appeal-bond,  and  the  citation. 
In  Brandies  v.  Cochrane  it  was  held  that,  in 
the  absence  of  a  petition  and  allowance,  the 
filing  of  the  appeal-bond,  duly  approved  by  a 
justice  of  this  court,  was  sufilcieut  evidence 
of  the  allowance  of  an  appeal,  and  was  a  com- 
pliance with  the  law  requiring  the  appeal  to 
be  filed  in  the  clerk's  office.    Of  course,  if  the 
appeal  is  allowed  in  open  court  and  entered 
in  the  minutes,  no  further  service  is  required. 
But,  as  we  have  seen,  even  such  a  mode  of 
taking  an  appeal  (called  in  the  civil  and  canon 
laws  an  appeal,  apud  acta)  will  not  avail,  un- 
less the  appeal  is  duly  prosecuted.    The  at- 
tempt made,  in  this  case,  to  anticipate  the 
actual  time  of  presenting  and  filing  the  ap- 
peal, by  entering  au  order  nuna  pro  tunc, 
does  not  help  the  case.    When  the  time  for 
taking  an  appeal  has  expired,  it  cannot  be 
arrested  or  called  back  by  a  simple  order  of 
court.    If  it  could  be,  the  law  which  limits 
the  time  within  which  an  appeal  can  betaken 
would  be  a  dead  letter.    The  appeal  must  be 
dismissed,  and  each  party  pay  ito  own  costs. 


(128  V.  S.  254) 

United  States  v.  Cook. 

(November  19, 1888.) 

Abht  1.NS  Nayt — Naval  OrPiCBsa — Lbkoth  or 
Sbbvics — Cadet  Midshipman. 

After  the  act  of  July  15,  1870,  %  12^  students 
St  the  Naval  Academy  were  to  be  styled  "cadet 
midshipmeo, "  instead  of  "midshipmen, "  as  for- 
merly, Dut  the  manner  of  their  appointment,  and 


their  position  and  duties,  remained  tbe  same. 
Beld.  that  the  style  "cadet  midshipnum"  is  used 
merely  to  distlncruish  a  midshipman  atschool,  and 
that  he  Is  an  oflacer,  and  that  the  time  of  service 
as  such  should  be  credited  on  a  claim  for  addi- 
tional pay  under  the  act  of  March  8,  1888,  pro- 
viding that  officers  shall  be  credited  with  the 
time  they  have  served  "as  ofBcers  or  culisted 
men." 

Appeal  from  the  Court  of  Claims. 

The  claim  of  Simon  Cook  for  additional  pay, 
as  an  officer  of  the  navy,  under  the  act  of 
March  8, 1883,  was  allowed,  and  the  United 
States  appeal. 

Aast.  Atty.  Gen,  Howard  and  F.  P.  De- 
toees,  for  appellant  John  Paid  Jwms  and 
Robtrt  B.  Lines,  for  appellee. 

Bradlet,  J.  This  is  an  appeal  from  a 
Judgment  rendered  by  the  court  of  claims 
against  the  United  States,  in  favor  of  Simon 
Cook,  for  the  sum  of  SliOOO.  Cook  was  ap- 
pointed a  cadet  midshipman  in  the  navy. 
June  6,  1873.  graduated  at  the  Naval  Acad- 
emy, June  18,  1879,  and  was  appointed  en- 
sign, November  15, 1881.  He  claims  addi-^ 
tional  pay  under  the  act  of  March  8. 1883,  e.3 
97,  (22  St.  473,)  which  is  as  foUow»:«"And^ 
all  officers  of  the  navy  shall  be  credited  with 
the  actual  time  they  may  have  served  aa  of- 
ficers or  enlisted  men  in  the  regular  or  vol- 
unteer army  or  navy,  or  both,  and  shall  re- 
ceive all  the  benefits  of  such  actual  service, 
in  all  respects,  in  the  same  manner  as  if  all 
said  service  had  been  continuous,  and  in  the 
regular  navy,  in  the  lowest  grade  having 
graduated  pay  held  by  such  officer  since  last 
entering  the  service."  If  entitled  to  credit 
in  bis  grade  of  ensign  with  the  time  of  his 
service  as  cadet  midshipman,  there  is  still 
due  the  claimant  the  sum  of  91>000.  Hie 
claim  of  the  appellant  is  that,  in  the  sense  of 
the  al>ove-cited  act,  the  appellee  did  not  serve 
either  as  an  officer  or  enlisted  man  while  a 
student  at  the  Naval  Academy. 

After  the  twelfth  section  of  the  act  of  July 
15,  1870,  (16  St.  834.)  students  at  the  Naval 
Academy  were  to  be  styled  "cadet  midship- 
men," and  after  graduation  were  to  be  ap- 
pointed midshipmen,  and  promoted  to  the 
grade  of  ensign,  as  vacancies  might  occur. 
Prior  to  that  act  students  at  the  Naval  Acad- 
emy were  styled  "midshipmen."  The  form 
of  appointment  was  the  same  before  and  after 
the  act.  In  both  cases  it  was  signed  by  the 
secretary  of  the  navy,  by  direction  of  the 
president,  and  the  position  and  duties  were 
precisely  the  same.  In  the  case  of  U.  S.  v. 
Baker,  125  U.  S.  645.  8  Sup.  Ct.  Bep.  1022, 
it  was  held  that  Baker,  who  was  appointed 
prior  to  the  act  of  July  15,  1870.  a  midship- 
man at  the  Naval  Academy,  but  who  did  not 
graduate  until  after  the  act  had  been  passed, 
was  entitled  to  pay,  under  the  act  of  March 
3. 1883,  from  the  time  of  his  entrance  at  the 
Naval  Academy.  It  is  difficult  to  see  how 
the  present  case  can  be  distinguished  from 
that.  Calling  the  student  a  "cadet  midship- 
man" Instead  of  a  "midshipman,"  without 
changing  his  position  or  his  duties,  does  not 
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make  his  status  dlfTerent  from  what  it  waa 
before.  In  the  Baker  Case,  speaking  by  Mr. 
Justice  Blatchford,  this  court  said:  "But 
even  if  section  12  of  the  act  of  1870  applies 
so  far  to  those  who  were  then  students  in  the 
Naval  Academy  that  they  were  thereafter 
to  he  styled  'cadet  midshipmen,'  yet  they 
were  still  to  discliarge  the  same  duties  as  be- 
fore, and  be  subject  to  the  same  naval  dis- 
Kclpline  and  control  as  before,  and  to  receive 
•  the  same  pay  as*before.  We  see  nothing  in 
the  act  of  1870  to  exclude  the  claimant  from 
the  position  which  he  occupied  prior  to  the 
passage  of  that  act  as  a  member  of  a  grade  in 
the  active  list  of  line  officers  of  the  navy,  so 
far  as  respected  his  service  at  the  Naval  Acad- 
emy after  the  date  of  the  passage  of  that 
act,  whether  he  was  thereafter  to  be  styled  a 
'  cadet  midshipman '  or  continue  to  be  styled  a 
<  midshipman.' "  Again,  the  court  said:  "It 
is  impossible  not  to  conclude  that  the  claimant 
continued  to  be  after  the  passage  of  the  act  of 
1870,  as  he  was  prior  to  its  passage,  an  ofiScer 
of  the  navy  on  the  active  list,  and  serving 
as  such  an  officer,  by  virtue  of  bis  having  been 
appointed  a  midshipman,  and  continuing  to 
be  a  student  in  the  Naval  Academy,  even 
tbongh  he  might  have  been  properly  styled 
after  the  passage  of  the  act  of  1870  a  '  cadet 
midshipman.' "  We  think  that  the  views 
thus  expressed  in  the  Baker  Case  were  sound, 
and  we  adhere  to  them.  That  a  midshipman 
is  an  officer  has  been  understood  ever  since 
there  was  a  navy.  He  is  not  one  of  the  com- 
mon seamen.  His  name  indicates  a  middle 
position  between  that  of  a  superior  officer 
and  that  of  the  common  seaman.  Imp.  Diet. 
Harris  in  the  early  part  of  last  century,  and 
Johnson  in  the  middle  of  it,  defined  "mid- 
shipmen" as  "  officers  aboard  a  ship. "  Cooper, 
in  his  History  of  the  Navy  of  the  United 
States,  speaking  of  tlie  colonial  period  in  the 
middle  of  last  century,  says:  "About  this 
time  it  also  became  a  practice  among  the  gen- 
try of  the  American  provinces  to  cause  their 
sons  to  be  entered  as  midshipmen  in  the  royal 
navy."  Page  34.  The  flrst  act  of  con- 
gress under  the  constitution  establishing  a 
navy,  after  naming  the  superior  officers  to 
be  employed  on  each  ship,  designates  the  fol- 
lowing "warrant  officers,"  to  be  appointed 
by  the  president,  namely:  "One  sailing 
master,  one  boatswain,  one  gunner,  one  sail- 
maker,  one  carpenter,  and  eight  midship- 
men;" and  these  are  placed  before  "petty 
officers,"  mentioned  in  the  same  connection. 
Act  March  27,  1794.  (1  St.  350.)  If  the  law 
designates  a  cndet  as  a  midshipman,  the  des- 
«.  ignation  is  an  official  one.  The  qualification 
Si  of  cadet  midshipman  is  used  for  the  sake  of 
*  distinction,  to'distinguisb  one  kind  of  mid- 
shipman from  another, — a  midshipman  at 
school  from  a  midshipman  aboard  ship.  In 
the  case  6f  U.  S.  v.  Hendee,  124  U.  8.  809, 
8  Sap.  Ct.  Bep.  507,  it  appeared  that  Hendee 
was  a  pay-master,  and  had  been  promoted 
from  a  pay-master's  clerk;  and  this  court,  by 
Mr.  Justice  Miller,  said:  "The  claimant 
here  is  an  officer  of  the  navy,  and  is  Uiere- 


fore  to  be  credited  with  the  actual  time  that' 
he  served  as  an  officer  or  enlisted  man  in  the 
regular  or  volunteer  army  or  navy,  or  both. 
We  think  the  words,  *  officers  or  enlisted  men 
in  the  regular  or  volunteer  army  or  navy,  or 
both,'  were  intended  to  include  all  menregu« 
larly  in  service  in  tlie  army  or  navy;  and  that 
the  expression,  '  officers  or  enlisted  men,'  is 
not  to  be  construed  distributively,  as  requir« 
ing  that  a  person  should  be  an  enlisted  man, 
or  an  officer  nominated  and  appointed  by  the 
president,  or  by  the  head  of  a  department, 
but  that  it  was  meant  to  include  all  men  in 
service,  either  by  enlistment  or  regular  ap- 
pointment, in  the  army  or  navy.  We  are  of 
opinion  that  the  word  'officer  *  is  used  in  that 
statute  in  the  more  general  sense  which 
would  include  a  pay-master's  clerk;  that  this 
was  the  Intention  of  congress  in  its  enact- 
ment: and  that  the  collation  of  the  words 
means  this,  especially  when  it  is  added  that 
they  'shall  receive  all  the  benefits  of  snch 
actual  service  in  all  respects  and  in  the  same 
manner  as  if  said  service  bed  been  continu- 
ous and  in  the  regular  navy.'  "  The  decisions 
in  the  cases  of  Hendee  and  Baker  render  it 
unnecessary  to  go  over  again  the  history  of 
the  legislation  that  bears  on  the  subject. 
The  decree  of  the  court  of  claims  is  affirmed. 


(128  XT.  8.  «S) 

Hknnesset  e.  Woolworth  et  al. 
(November  2e,  1888.) 
SpsciTia  PxBroBMAHaa— CoirrRi.oT8  or  Mihhtmi 

WOMBN— PBINOIPAI.  JlHD  AOSKT. 

Spedflo  pert ormaaoe  of  a  contract  for  the  sale 
of  the  lands  of  a  married  womaii  will  not  be  en- 
f  oroed  where  the  agent  who  executed  the  oon- 
tract  excseeded  the  powers  conferred  npon  him 
in  writing  by  her,  and  it  does  not  appear  that 
she  ever  executed  any  other  writing  relating  to 
the  sale,  or  ratifled  it,  though  the  agent  had  an- 
thority  signed  only  by  the  husband,  the  latter's 
assent  alone  being  insufficient  to  pass  her  title 
by  the  law  of  the  state  wherein  the  land  was 
situated. 

Appeal  from  the  Circuit  Court  of  the  Uni- 
ted States  for  the  District  of  Minnesota. 

The  appellees,  S.  B.  Woolwortli  and  Clara) 
Woolworth,  his  wife,  the  plaintiffs  below, 
claiming  to  have  been  for  more  than  10  years 
prior  to  the  13th  of  June,  1883,  in  the  con- 
stant, actual,  and  lawful  possession  of  lots  4 
and  9,  block  20,  Kobert  &  Randall's  addition 
to  St.  Paul,  Minn.,  and  averring  that  the  ap- 
pellant, the  defendant  below,  wrongfully  as- 
serted an  interest  therein  adverse  to  them, 
brought  this  suit  in  one  of  the  courts  of  tho 
state  for  the  purpose  of  obtaining  a  decree 
adjudging  that  the  defendant  had  no  right, 
title,  estate,  lien,  or  interest  in  those  lots,  and 
for  such  other  relief  as  was  proper.  The  suit 
was  based  upon  a  statute  of  Minnesota  pro- 
viding that  "an  action  may  be  brought  by 
any  person  in  possession,  by  himself  or  his 
tenant,  of  real  property,  against  any  person 
who  claims  an  estate  or  interest  therein,  or 
lien  upon  the  same,  adverse  to  him,  for  the 
purpose  of  determining  such  adverse  claim, 
estate,  lien,  or  interest;  and  any  person  hav« 
ing  or  claiming  title  to  vacant  or  unoccupied 


Digitized  by 


Google 


uo 


SUPREME  COUBT  BEFOBTEB. 


tMl  estate  may  brlng*sn  action  against  any 
penon  claiming  am  estate  or  interest  therein 
adreise  to  him,  for  the  purpose  of  determin- 
ing such  adverse  claim,  and  the  rights  of  the 
parties  respectively. "  Gen .  St  Minn.  1878,  p. 
814,  c.  75,  §  2.  The  suit  was  subsequently 
removed  into  the  circuit  court  of  the  United 
States.  The  original  complaint  having  been 
ordered  to  stand  as  a  complaint  in  equity  In 
the  circuit  court,  the  defendant  filed  an  an- 
swer controverting  all  of  its  material  alle- 
gations, and,  also,  by  leave  filed  a  cross-bill, 
seeking  a  decree  for  the  specific  execution  of 
a  written  agreement,  which  was  put  upon 
record,  and  is  alleged  to  have  been  made  be- 
tween him  and  the  plaintiffs  on  the  23d  of 
December,  1881,  for  the  sale  and  conveyance 
by  them  to  him  of  tlielots  in  question.  That 
agreement  is  as  follows: 

"Beceived  at  St.  Paul,  Minn.,  this  23d  day 
of  December,  1881,  of  David  J.  Hennessey, 
of  Dubuqne,  Iowa,  the  sum  of  fifty  dollars  as 
earnest  and  in  part  payment  of  the  price  of 
lots  four  (4)  and  nine,  (9,)  in  block  twenty, 
(20,)  of  Bobert  and  RandaU's  addition  to  St. 
Paul,  Minn.,  which,  as  the  authorized  agent 
of  Clara  Woolworth  and  S.  B.  Woolwortb, 
ber  husband,  of  the  last-named  city  and  state, 
I  have  bargained  and  sold  to  the  said  Hen- 
nessey for  ten  thousand  dollars,  to  be  paid, 
and  which  the  said  Hennessey  stipulates  to 
pay,  as  follows,  to-wit:  Twenty-five  hun- 
dred dollars,  less  aforesaid  earnest  money,  on 
delivery  to  the  said  Hennessey  of  good  war- 
ranty deed,  with  full  covenants,  which  shall 
convey  to  the  said  Hennessey  from  the  said 
Woolworths  good,  clear,  and  perfect  title,  ex- 
cept as  to  the  notes  and  mortgages  herein- 
after mentioned,  to  said  property  and  to  all 
improvements  and  appurtenances  thereunto 
belonging,  and  after  the  said  Hennessey  shall 
have  been  furnished  by  the  said  Woolworths 
with  a  complete,  official,  and  certified  abstract 
of  title  to  the  said  property,  which  shall  show 
title  in  them  thereto  as  aforesaid,  and  nine- 
teen hundred  dollars  on  or  before  one  year, 
and  nineteen  hundred  dollars  on  or  before 
w  two  years,  and  nineteen  hundred  dollars  on 
9  or  before  three  years  from  the  delivery  as 
*  aforesaid  and  the  giving  to'said  Hennessey 
possession  of  said  premises  and  the  emolu- 
ments, with  interest  at  the  rate  of  seven  per 
centum  per  annum,  payable  annually,  except 
in  case  of  a  note  tal^en  up  before  due,  and 
the  three  last-mentioned  suras  are  to  be  se- 
cured by  mortgage  baclc  on  the  said  premises, 
and  the  said  Hennessey  is  to  assume,  from 
and  after  the  last-mentioned  date,  and  from 
and  after  that  date  only,  a  certain  note  and 
mortgage  for  eighteen  hundred  dollars,  which 
[plaintiffs]  made  August  10,  1880,  and  run- 
ning from  Seth  B.Woolworth  and  Clara  Wool- 
worth  to  Edwin  W.  Bice,  which  said  mort- 
gage is  recorded  in  the  ofllce  of  the  register 
of  deeds  of  said  Bamsey  county,  in  Bool:  59 
of  Mortgages,  on  page  218,  and  which  ttie 
said  Hennessey  agrees,  under  and  in  accord- 
ance with  the  said  stipulations  herein  con- 
tained, and  each  of  them,  to  pay  when  due. 


"It  Is,  moreover,  agreed  that  If  there  «re 
any  clouds  or  defects  in  the  title  to  the  said 
properly  they  and  each  of  them  shall  be  re- 
moved and  cured  with  becoming  diligence  by 
tiie  said  Woolworths,  and  if  not  removable  or 
curable  the  aforesaid  fifty  dollars  is  to  be  re- 
funded, and  this  contract  to  be  null  and  void, 
at  the  option  of  the  said  Hennessey,  and  to 
be  void,  also,  at  the  option  of  the  said  Hen- 
nessey, in  tlie  event  of  the  neglect  or  failure 
on  the  part  of  the  said  Woolworths  to  remove 
or  cure  the  clouds  or  defects  which  may  be 
on  said  title. 

"P.  T.  Kavanauoh, 
"Agent  of  Clara  Woolworth  and  S.  B.  Wool- 
worth. 

"Datid  J.  Hbnnsssst. 
"Witnesses: 

"H.  A.  EsTEs. 
"H.  M'Cakthy." 
Beplications  to  the  answer  and  crosa-biU 
were  filed  by  the  plaintiffs,  and  a  decree  ren* 
dered  dismissing  the  cross-bill,  and  giving 
them  the  relief  asked  by  the  original  bill  or 
complaint.    By  that  decree  it  was  among 
other  things  adjudged  that  the  instrumented 
December  23,  1881,  was  not  authorized  by 
the  plaintiffs,  or  either  of  them,  and  was 
void ;  that  the  defendant  had  no  right  or  in-^ 
terest  in  said  lots  in  virtue  of  that  writing,  j 
The'defendant  and  all  persons  claiming  under* 
him  were  enjoined  from  asserting  any  inters 
est  in  the  lots  as  against  the  title  or  posses- 
sion of  the  plaintiffs,  or  either  of  them.    It 
was  in  proof  that  the  plaintiffs,  under  date  of 
December  8,  1881,  executed  and  delivered  to 
Kavanaugh  a  writing  as  follows: 

"St.  Paul,  Dec.  8, 1881. 
'P.  T.  Kavanaugh :   We  hereby  authorize 
you  to  sell  for  us  lots  4  and  9,  block  20, 
Bobert  &  Bandall's  Addition  to  St.  Paul,  for 
ten  thousand  dollars  net  to  as. 

"Claba  Woolwosth. 

"S.  B.  WOOLWOBTH." 

There  was  some  evidence  tending  to  show 
that  when  Hennessey  purchased  there  was 
exhibited  to  him  a  writing  purporting  to  be 
signed  by  the  plaintiff,  and  which  authorized 
Kavanaugh  to  make  sale  of  these  lots  upon 
substantially  the  terms  embodied  in  the  writ- 
ten agreement  of  December  23, 1881.  The 
lots,  it  should  be  stated,  were  the  property  of 
Mrs.  Woolworth,  having  been  purchased  with 
her  means. 

M.  F.  Morris,  for  appellant.  I,  Y,  D, 
Heard,  for  appellees. 

Mr.  Justice  Harlan,  after  stating  the 
facts,  in  the  foregoing  language,  delivered 
the  opinion  of  the  court. 

It  is  not  claimed,  as  it  could  not  well  be, 
that  the  writing  executed  by  plaintiffs  on 
December  8, 1881,  invested  Kavanaugh  with 
authority  to  assent,  on  behalf  of  the  appel- 
lees, to  the  terms  contained  in  the  agreement 
of  December  23, 1881.  Authority  to  sell  the 
lots  for  "910,000  net"  to  the  plaintiffs  was 
not  authority  to  impose  upon  them  the  bur- 
densome conditions   embodied  in  the  last 
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writing.  Besides,  It  Is  clear  from  the  evl- 
ndence  that  Hennessey  declined  to  enter  upon 
U;  negotiations  for  the  lots  unless  Kavanaugh 

*  obtained  from  appellees  8ome*writing  con- 
ferring upon  him,  as  their  agent,  larger 
powers  than  were  given  by  the  writing  of 
December  8, 1881.  The  controlling  question, 
therefore,  as  the  conrt  below  properly  said, 
was  whether  the  appellees  inveated  Kava- 
naugh with  authority  to  make  sale  of  the 
property  upon  the  terms  set  forth  in  the 
writing  of  December  23,  1881.  It  may  be 
conceded,  for  the  purposes  of  the  present 
case,  that  in  executing  tliat  writing  Kava- 
naugh did  not  exceed  the  authority  given 
him  by  Woolworth,  and  that  the  latter  gave 
Hennessey  to  understand  that  he  assented  to 
a  sale  on  the  terms  contained  in  it.  But  the 
husband  did  not  own  the  property,  and  his 
assent  alone  was  insufficient  to  pass  the  title 
of  the  wife.  Gen.  St.  Minn.  p.  769,  c.  69,  §§ 
2,  4.  Under  any,  even  the  most  liberal,  in- 
terpretation of  the  local  statutes  relating  to 
the  contracts  of  married  women  for  the  sale 
of  their  real  property,  the  appellant  could 
not  have  a  specific  performance  of  the  agree- 
ment of  December  23,  1881,  unless  it  was 
satisfactorily  shown  that  Mrs.  Woolworth, 
in  some  legal  form,  authorized  its  execution 
1^  E^avanaugh  on  her  behalf.  We  are  of 
opinion  that  a  case  is  not  made  which  would 
Justify  a  decree  in  plaintiff's  favor  on  the 
CFOss-bUl.  Specific  performance  is  not  of 
absolute  right.  It  rests  entirely  in  judicial 
discretion,  exercised,  it  is  true,  acconling  to 
tiie  settled  principles  of  equity,  and  not  arbi- 
trarily or  capriciously,  yet  always  with  refer- 
ence to  the  facts  of  the  particular  case.  Will- 
ard  T.  Tayloe,  8  Wall.  557,  567;  Marble  Ck). 
v.  Kpley,  10  Wall.  839, 857;  2  Story,  Eq.  Jnr. 
8742;  Seymour  v.  Delancey,  6  Johns.  Ch.  222, 
224.  The  question  in  cases  of  specific  per- 
formance. Lord  Eldon  said,  is  not  what 
the  conrt  must  do,  but  what  under  the  cir- 
enmstances,  it  may  do,  in  the  exercise  of  its 
discretion  to  grant  or  withhold  relief  of  that 
character.  White  v.  Damon,  7  Ves.  80,  85; 
Badcliflev. Warrington,  I2Ves. 826, 331.  It 
should  never  be  granted  unless  the  terms  of 
the  agreement  sought  to  be  enforced  are 
dearly  proved,  or,  where  it  is  left  in  doubt 
whether  the  party  against  whom  relief  is 
asked  in  fact  made  such  an  agreement.  Col- 
Bon  V.  Thompson,  2  Wheat.  336, 341;  Carr  v. 

^  Duval,  14  Pet.  77,  83;  Huddleston  v.  Bris- 
^ooe,  11  Ves.  583,591;  Lanz  v.  McLaughlin, 

•  14  Mlnn.'73  (Gil.  55;)  Waters  v.  Howard,  1 
Md.  Ch.  112,  116.  That  Mrs.  Woolworth 
united  with  her  husband  in  the  writing  of 
December  8.  1881,  is  clearly  established. 
Bnt  that  she  ever  signed  any  other  writing 
relating  to  the  sale  of  the  lots  in  question,  or 
authorized  or  directed  her  husband,  or  Kava- 
naugh, or  any  one  else,  to  sell  the  lots  upon 
the  terms  embodied  in  the  writing  of  Decem. 
tMr  23d.  or  that  she  approved  or  ratified  a 


sale  to  Hennessey  upon  snch  terms,  is,  to  say 

the  least,  very  doubtful  under  the  conflicting 
evidence  in  this  cause.  The  circuit  court 
did  not,  therefore,  err  in  refusing  specifio 
performance,  and  dismissing  the  cross-bill. 
And  as  tlie  agreement  of  December  23, 1881, 
was  not  shown  to  be  the  contract  of  Mrs. 
Woolworth,  the  appellees  were  entitled  to 
such  a  decree  as  was  rendered  on  the  original 
bill.  The  decree  of  the  circuit  court  is 
afiSrmed. 


(US  u.  s.  »3) 
United  States  et  dl. «.  De  Walt. 
(November  19, 1888.) 

COKSTITI7TI0K.U.    IiAW— Im'AHODS  OrFBlTSO— IS- 

McrrasTT  OR  iKPoaMATioK — National  Banks— 

OinOBBa — BUBBZZIiBUBNT. 

Imprisonment  in  a  state  prison  or  penitentiary, 
with  or  without  hard  lahor,  is  an  infamous  pun- 
ishment, and  the  crime  of  embezzlement  and 
maUng  false  entries  by  a  president  of  a  national 
bank  in  violation  of  Rev.  Bt.  U.  &  S  6209,  being 
punishable  by  snob  imprisonment,  is  an  infa- 
mous offense,  within  the  meaning  of  the  fifth 
amendment  to  the  constitution,  for  which  the 
accused  oan  be  held  only  on  presentment  or  in- 
dlotment  by  grand  juiy. 

Appeal  from  the  First  Judicial  District 
Court  of  the  Territory  of  Wyoming. 

Habeas  corpus  by  Frank  W.  De  Walt 
against  the  United  States,  Thomas  J.  Carr, 
marshal  for  the  territory  of  Wyoming,  and 
Gustave  Schnitger,  ex-marshal.  Petitioner 
was  discharged,  and  respondents  appeaL 

fifol.  Gen.  Jmka,  for  appellants. 

FuLLEB,  0.  J.  De  Walt,  the  appellee> 
was  tried  and  convicted,  upon  an  informa* 
tion,  of  the  crime  of  embezzlement,  and  mak* 
ing  false  entries  as  the  president  of  a  national 
bank,  in  violation  of  section  5209  of  the  Be* 
vised  Statutes,  and  sentenced  and  committed 
to  the  penitentiary  for  10  years.  This  seo> 
tion  prescribes  the  punishment  of  imprison^ 
ment  for  not  less  than  five  nor  more  than 
ten  years,  which  imprisonment  may  be  or> 
dered  to  be  executed  in  a  state  jail  or  peni- 
tentiary. Rev.  St.  §  5541.  Appellee  was 
subsequently  discharged  on  habeas  oorputt 
upon  the  ground  that  the  crime  in  question 
was  an  infamous  crime,  for  which  he  could 
not,  under  the  constitution,  be  held  to  an> 
swer  on  information,  but  only  on  present* 
ment  or  Indictment  by  a  grand  jury.  From 
the  order  discharging  him  this  appeal  is 
prosecuted,  and  it  is  contended  that  a  crime 
is  not  infamous  which  is  not  subject  to  the 
penalty  of  hard  labor  as  part  of  the  punish* 
ment  of  imprisonment.  This,  however,  was 
otherwise  ruled  in  Mackin  v.  U.  S.,  117  U. 
S.  348.  6  Sup.  Ct.  Bep.  777,  where  this  conrtS 
held,  speaking'through  Mr.  Justice  Gbat,? 
"that  at  the  present  day  imprisonment  in  a 
state  prison  or  penitentiary,  with  or  without 
hard  labor,  is  an  infamous  punishment." 
That  case  is  decisive  of  this,  and  the  order 
appealed  from  must  be  affirmed. 
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(11817.  am) 

CogswelXj  et  a7.  «.  Fobdtce. 

(November  19. 18S8.) 

I.  Ebbor,  Wbit  of— JtmiSDionosAt.  Amount- 
United  States  Scpeemb  Coubt. 

A  writ  of  error  does  not  lie  to  the  supreme 
court  from  a  judgment  of  thedrouit  court  on  an 
appeal-bond,  conditioned  to  prosecute  an  appeal 
from  the  circuit  to  the  sup'sme  cour^.,  where  the 
amount  in  controversy  is  less  than  $5,0(X). 

9.  SucB  —  DEFBiyxTioN  or  Riqht  Sbcubbd  bt 

CONBTirnTIOK. 

The  refusal  of  the  obligor  to  comply  with  the 
conditions  of  the  bond  is  not  a  "deprivation  of 
any  right,  privilege,  or  immunity  secured  by  the 
constitution  of  the  United  States,"  within  the 
meaning  of  Bev.  St  U.  S.  i  699,  subd.  4,  giving 
the  supreme  court  Jurisdiction  to  review  any 
final  judgment  of  any  circuitcourt  in  such  cases, 
without  regard  Ui  the  smn  or  value  in  dispute. 

Error  to  the  Circuit  CJourt  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 

Samuel  "W.  Fordyce  recovered  in  the  circuit 
court  of  tlie  United  States  for  the  Eastern 
district  of  Arkansas,  December  7,  1882,  a 
Judgment  in  ejectment  against  Thomas  J. 
Cogswell  and  Anna  M.  Cogswell.  From  that 
judgment  the  latter  prayed  an  appeal  to  this 
court,  executing,  with  J.  L.  Goodbar,  as 
turety,  a  bond  in  the  penalty  of  $3,600,  con- 
.Utioned'  that  the  principal  obligors  would 
yrosecute  their  appeal  with  effect,  or,  tailing 
therein,  pay  all  audi  costs  and  damages  as  the 
obligee  sastained  by  reason  of  the  wrongful 
detention  of  the  property  sued  for.  The 
obligors  having  failed  to  prosecute  their  ap- 
peal,  the  present  suit  was  brought,  February 
24, 1885,  upon  said  bond,  to  recover  the  sum 
of  98.600,  as  the  damages  sustained  by  rea- 
son of  the  detention  of  the  property  from  the 
plaintiff  in  the  ejectment  suit.  A  demurrer 
to  the  complaint  having  been  overruled,  the 
defendants  filed  an  answer.  The  parties  con- 
senting thereto  in  writing,  the  case  was  tried 
by  the  court  without  the  intervention  of  a 
Jury,  and  judgment  rendered  June  20,  1885, 
in  favor  of  the  plaintiS  for  the  sum  of  $2,400. 

8.  Shellabarger,  J.  M.  Wilson,  and  Casey 
•  Toung,  for  plaintiffs  in  error. 

»  *Mr.  Justice  Haklaht,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

This  court  cannot  take  cognizance  of  this 
case.  The  matter  in  dispute,  exclusive  of 
costs,  does  not  exceed  the  sum  or  value  of 
$5,000.  Bev.  St.  §§  690,  691;  Act  of  Feb. 
16,  1875,  c.  77,  S{  3,  4,  18  St.  315;  Supp.  Rev. 
St.  186.  It  was,  perhaps,  supposed  that  oui 
Jurisdiction  could  be  sustained  under  the 
fourth  subdivision  of  section  699  of  the  Re- 
vised Statutes,  providing  that  this  court  may, 
without  regard  to  the  sum  or  value  in  dispute, 
review  any  final  judgment  at  law  or  final  de- 
cree in  equity  of  any  circuit  court,  or  of  any 
district  court  acting  as  a  circuit  court,  "in  any 
case  brought  on  account  of  the  deprivation  of 
any  right,  privilege,  or  immunity  secured  by 
the  constitution  of  the  United  States,  or  of  any 


right  or  privilege  of  a  dtizen  of  the  United 
States."  But  an  action  upon  a  bond  given 
to  supersede  a  judgment  or  decree  of  a  court 
of  the  United  States  cannot  properly  be  said 
to  have  been  brought  on  any  such  account. 
The  mere  failure  or  refusal  of  the  obligors  in 
such  a  bond  to  comply  with  its  terms  is  not, 
within  the  meaning  of  the  statute  referred  to, 
a  "deprivation"  of  a  right  secured  to  the 
obligee  by  the  constitution  of  the  United 
States,  or  of  any  right  or  privilege  belonging 
to  him,  as  a  citizen  of  the  United  States.  See 
Bowman  v.  Railway  Ck).,  115  U.  S.  611, 615, 
6  Sup.  Ct.  Bep.  192.  The  writ  of  error  is 
dismissed. 


(128  V.  S.  SM) 

Pagifio  Postal  Tel.  Cablb  Co.  v.  0' (Jon- 
nob. 
(November  19, 188S.) 
Ebbob,  Wbit  ov— jTJBisDionoNii,  AxoxniT— Ba- 

MITTITCB — DiSCBETION  0»  CJOCBT. 

In  an  action  for  personal  injuries  the  court  di- 
rected judgment  to  be  entered  on  the  verdict  for 
15,600.  Plaintiff's  motion  in  open  court,  for  leave 
to  remit  the  tSOO.was  granted,  and  judgment 
was  entered  for  tS.OUO  and  costs,  in  the  absence 
of  the  defendant,  and  a  motion  to  set  aside  the 
remitMturwas  denied.  Held,  that  the  court  did 
not  abuse  its  discretion,  and  the  judgment,  as  It 
stands,  being  only  for  (5,000,  the  motion  to  dis- 
miss the  writ  of  error  will  be  granted. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  California. 

Andrew  Wesley  Kent,  for  plaintiff  in  error. 
D.  M.  Dolmat,  for  defendant  in  error. 

FuiXEB,  C.  J.  This  was  an  action  to  re- 
cover damages  for  personal  injuries,  which 
resulted,  August  29,  1888,  In  a  verdict  for 
$5,500.  Upon  the  return  of  the  verdict  the 
court  directed,  as  minuted  by  the  clerk.  Judg- 
ment to  be  entered  thereon.  On  the  30th  day 
of  August  the  plaintiff  below,  by  his  counsel, 
asked  leave  In  open  court  to  remit  the  sum 
of  $500,  which  was  granted,  and  Judgment 
rendered  for  $5,000  and  costs,  "and  now  so 
appears  of  record."  Subsequently  the  de- 
fendant below  moved  to  set  aside  the  allow- 
ance of  the  remittitur,  and  to  correct  the^ 
Judgment,  which  motion  was  denied  by  thefi 
court,  and  defend  ant  •excepted,  and  by  bill  of*. 
exceptions  brought  the  court's  direction  to 
the  clerk  of  August  29th  into  the  record,  and 
the  fact  that  the  judgment  of  August  30th 
was  rendered  in  the  absence  of  defendant  and 
his  counsel.  A  writ  of  error  having  been 
subsequently  prosecuted  to  reverse  the  Judg- 
ment, defendant  in  error  moves  to  dismiss  it 
for  want  of  jurisdiction.  We  cannot  hold 
upot  this  record  the  action  of  the  circuit 
court  to  have  been  in  abuse  of  its  discretion, 
and,  as  the  judgment  as  it  stands  is  for  $5,000 
only,  the  motion  to  dismiss  must  be  granted. 
Insurance  Co.  v.  Nichols,  109  U.  S.  232,  3 
Sup.  Ct.  Bep.  120;  Bank  v.  Bedick.  110  U 
S.  224,  3  Sup.  Ct.  Bep.  640;  Thompson  y. 
Butler,  95  U.  S.  694.    Writ  of  error  dismissed. 
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(in  TT.  &  *»S) 

CtJlBK  0.  COUHOZmrBALTH  OF  FSMNSTIi- 

YANiA,  (two  cases.) 

(November  19, 1888.) 

L  Ebrok,  Wstt  op— FutAi.  Obdkb— JuDomsr  ot 
Ihfbbior  Covbts. 

The  judgment  of  a  lower  state  court  In  a  erlm- 
Inal  case  may,  after  denial  of  a  writ  of  error  to 
the  supreme  court,  be  considered  final,  tor  the 
purpoee  of  a  writ  of  error  to  the  supgeme  court 
of  the  United  States. 

&  COOBTS— SUPBEJU  COUBT— FKDSBU.  QuISTION 
— KXOOBO. 

A  writ  of  error  to  a  state  court  from  the  su- 
preme court  of  the  United  States  cannot  be  sus- 
tained for  the  refusal  of  instructions  InTolving 
a  federal  Question,  where  the  evidence  upon 
which  the  fnstructiona  were  based  ia  not  made 
part  of  the  record. 

In  Error  to  the  Conrt  of  Qaarter  Sessions 
Of  the  Peace  for  the  County  of  Allegheny.  Fa. 
W.  L.  Bird,  tor  plaintiff  in  error.     W.  D. 
J  Porter,  for  the  Commonwealth. 

*  'FuLLES,  C.  J.  In  the  first  of  the  above 
cases,  Clark,  the  plaintiff  in  error,  was  indict- 
ed with  others  in  the  court  of  quarter  ses- 
sions of  Allegheny  county.  Fa.,  on  the  29th 
of  June,  1888,  for  selling  spirituous  liquor  on 
Sunday,  contrary  to  the  form  of  the  act  of  the 
genend  assembly  of  Fennsylvanis  in  such 
ease  made  and  provided,  and  upon  trial  was 
convicted  and  sentenced  to  pay  a  flneof  $200,| 
and  to  be  imprisoned  for  60  days,  to  take 
effect  on  the  expiration  of  the  sentence  in  the 
second  case  here,  which  was  the  fitst  below. 
In  the  second  case  it  appears  that  Clark  and 
others  were  also  indicted  for  that  they  "  un- 
lawfully did  keep  and  maintain  a  house,  room, 
•nd  place  where  vinous,  spirituous,  malt,  and 
brewed  liquors  and  admixtures  thereof  were 
■old  by  retail,  without  having  first  obtained 
a  license  agreeably  to  law  for  that  purpose:" 
and  the  indictment  contained  a  further  count 
that  they  "unlawfully  did  sell  and  offer  for 
sale  vinous,  spirituous,  malt,  and  brewed 
liquors,  and  admixtures  thereof,  without  hav- 
ing first  obtained  a  license  agreeably  to  law 
for  that  purpose."  Upon  this  indictment  a 
trial  was  had,  resulting  in  the  conviction  of 
Clark,  and  he  was  sentenced  to  pay  a  fine  of 
9500  and  to  be  imprisoned  in  the  county  Jail 
tor  three  months.  Clark  then  applied  in  each 
ease  to  one  of  the  judges  of  the  supreme 
eourt  of  Pennsylvania  for  a  writ  of  error 
to  the  court  of  quarter  sessions,  which  was 
denied,  and,  as  Clark  could  go  no  further, 
the  Judgments  of  the  latter  court  may  be  con- 
sidered Anal,  for  the  purposes  of  the  writs  of 
error  granted  in  these  cases. 

In  the  petitions  for  the  wijts  it  is  stated 
that  plaintiff  in  error  was  the  part  owner 
and  captain  of  a  steam-boat  actually  engaged 
in  na^gating  the  Ohio,  Monongahela,  and 
Allegheny  rivers  as  a  passenger  vessel,  and 
as  such  duly  licensed  and  enrolled  under  the 
ulaws  of  the  United  States,  and  that  petitioner 
j^bad  complied  with  all  the  laws  of  the  United 

•  States  in  regard*  to  steam-vessels,  including 
the  payment  of  a  revenue  tax  for  the  purpose 
of  selling  liquor  on  said  8team-lx>at;  and  it 
to  averred  that  by  these  Judgments  petitioner 

T.98.a— 8 


is  denied  "the  rights  and  privileges  secnred 

by  the  constitution  of  the  United  States." 
These  matters  are  repeated  in  the  briefs,  and 
it  is  argued  on  behalf  of  Clark  that  he  was 
entitled  under  the  commerce  clause  of  the 
constitution  to  immunity  from  the  laws  of 
Pennsylvania  requiring  a  license  for  the  sale 
of  Uquors,  and  forbidding  such  sale  on  Sun* 
day.  The  evidence  upon  which  the  plaintiff 
in  error  was  convicted  is  not  made  a  part  of 
the  record,  nor  what  it  tended  to  establish 
anywhere  therein  stated.  Certain  instruc- 
tions, which  were  requested  to  be  given  to 
the  Jury,  and  which  were  refused  by  the 
court  of  quarter  sessions,  appear  and  seem 
to  have  t«en  asked  with  the  view  of  raising 
the  question  suggested,  but  whether  the 
action  of  the  court  actually  involved  the 
point  can  only  be  determined  upon  a  record 
embracing  sufficient  of  what  passed  upon  the 
trial  to  show  that  it  necessarily  did  so.  We 
act  only  upon  the  record  of  the  court  below, 
and  of  that  record  the  petitions  for  the  writa 
of  error  form  no  part.  "Warfield  v.  Chaffe, 
91  U.  S.  690.  And  see  Boom  Co.  v.  Boom 
Co.,  110  U.  8.  57,  8  Sup.  Ct.  Rep.  438.  It 
ia  essential  that  the  record  should  disclose 
not  only  that  the  alleged  right,  privilege,  or 
immunity  was  specially  set  up  and  cMmed 
in  the  court  below,  but  that  the  decision  of 
that  court  was  against  the  right  so  set  up  or 
claimed.  In  the  absence  of  anything  in 
these  records  to  show  that  the  instructions 
requested  were  based  upon  evidence,  and 
could  have  been  properly  given  if  Clark  were 
right  in  his  claim  of  immunity,  we  cannot 
tell  whether  or  not  the  refusal  to  give  them 
amounted  to  a  ruling  in  denial  of  such  claim. 
The  writs  of  error  must  be  dismissed,  and  it 
ia  so  ordered. 


(US  V.  B.  4<6> 
FiBB  Ins.  Ass'n,  Limited,  «.  Wiceham 
etai. 

(November  SO,  1888.) 

1.  OOUBTS— SUFBim  COOBT— CBBTinOiLTa  ov  D» 

vision— What  mat  bb  Cebtikbd. 
Under  Bev.  St.  U.  8.  S  693,  which  gives  the  sn- 

greme  court  appellate  jurisdiction  over  all  cases 
1  the  circuit  oourt  In  which  the  judges  below 
"oerUfy  that  their  opinions  were  opposed  upon 
any  question  which  occurred  on  the  trial, "  the 
question  whether  the  court  should  have  in- 
structed the  jury  to  find  for  the  defendant  is  not 
a  proper  one  to  be  certified,  because  it  is  not  a 
question  of  law  only,  and  ailso  because  It  em- 
braces the  whole  case. 

2.  Bamb. 

The  question  whether  parol  evidence  is  admis- 
sible to  explain  a  number  of  written  instrumenta 
— all  in  the  nature  of  receipts,  and  all  introduced 
in  evidence  to  prove  that  the  claim  sued  on  had 
been  satisfied— may  properly  be  oertified,  since 
It  presents  a  single  point,  and  is  purely  a  qiiea> 
tion  of  law. 

In  Error  to  the  Circuit  (Jourt  of  the  Unite*! 
States  for  the  Eastern  District  of  Michigan. 

This  is  an  action  by  John  W.  Wickham,  Jr., 
and  William  B.  (Tomstock  against  the  Fire 
Insurance  Association,  Limited.  Defend* 
ant  brlnos  error,  and  defendants  in  error 
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now  move  to  dismiss.  Bev.  St.  TJ.  S.  §  698, 
provides  that  "any  final  Judgment  or  decree 
in  any  civil  snit  or  proceeding  liefore  a  clr- 
cnit  court,  held  by  a  circuit  justice  and  a  cir- 
cuit judge,  or  a  district  judge,  or  by  the  cir- 
cuit judge  and  a  district  judge,  wherein  the 
judges  certify  that  their  opinions  were  op- 
posed upon  any  question  wliicb  occurred  on 
the  trial  or  hearing,  may  be  reviewed  by  the 
supreme  court  on  writ  of  error  or  appeal. " 

C.  I.  Walker  and  F.  A.  Baker,  for  plaintiff 
in  error.  F.  E.  Canfteld  and  H.  H.  atoan, 
for  defendants  in  error. 

Bbadlet,J.  This  case  comes  here  by  writ 
of  error  and  a  certificate  of  division  of  opinion 
of  the  Judges  of  the  circuit  court.  The  action 
was  brought  upon  a  policy  of  insurance 
against  fire,  to  recover  damnges  occasioned 
I, by  the  burning  of  the  propeller  St.  Paul,  of 
§  which  the  plaintiffs  below,  the  defendants  in 
•  error,'were  the  owners.  The  vessel  was  in- 
sured against  fire  in  10  companies,  including 
the  plaintiff  in  error,  which  issued  2  poll- 
cies,  amounting  together  to  $5,000.  The  St. 
Paul  first  took  tire  at  Detour,  where  the  river 
St.  Mary  enters  Lake  Huron,  and  had  to  be 
scuttled  and  sunk.  She  was  then  raised,  and 
taken  to  Detroit  for  repairs.  There  she  took 
fire  a  second  time,  and  had  to  be  again  sunk.< 
The  mere  injury  to  the  vessel  was  settled  and 
paid  for  by  the  insurers  before  it  was  due  by 
the  terms  of  the  policies.  The  plaintiff  con- 
tends that  the  expense  of  raising  and  saving 
the  vessel  was  not  included  in  this  settle- 
ment, but  was  left  for  future  adjustment, 
and  this  suit  was  brought  to  recover  that 
part  of  the  loss.  Similar  suits  were  brought 
ag^nst  the  other  companies,  all  of  which 
were,  by  agreement,  to  abide  the  event  of 
this.  The  defendants  in  error  had  a  verdict, 
and  recovered  judgment  for  $2,297.65,  which 
would  not  have  been  sufficient  to  give  this 
court  jurisdiction  but  for  the  difference  of 
opinion  between  the  judges.  That  difference 
arose  on  the  trial,  aa  will  appear  by  the  fol- 
lowing statement  of  the  case:  It  appeared 
in  evidence  that  the  first  fire,  at  Detour,  oc- 
curred on  the  10th  of  November,  1883,  and 
the  second,  at  Detroit,  on  the  24th  of  the 
same  month,  while  the  cargo  was  being  un- 
laden in  order  to  make  the  necessary  repairs. 
In  both  cases  the  vessel  was  sunk  for  the  pur- 
pose of  saving  her  and  her  cargo,  and  raised 
again  at  considerable  expense.  On  the  15th 
of  December,  1883,  a  written  agreement  was 
entered  into  between  the  plaintiffs  and  tlie 
adjusting  agents  of  the  several  insurance 
companies,  for  the  purpose  of  adjusting  the 
amount  of  loss  caused  by  the  fires  to  the  hull, 
tackle,  awnings,  apparel,  furniture,  engine 
and  boiler  connections  and  appurtenances 
thereto  belonging;  by  which  agreement  cer- 
tain arbitrators  were  appointed  to  make  such 
adjustment,  without  reference  to  any  other 
question  or  matter  of  difference  within  the 
terms  and  condition  of  the  insurance,  and  of 
binding  effect  only  as  far  as  regards  the  act- 
ual cash  value  of,  or  damage  to,  such  prop- 


erty covered  by  the  policies.   The  adjustment 
under  this  agreement  was  completed  Decem- 
ber 26,  1883,  showing  a  ioss  of  $15,364.78,00 
the  proportion  due  by  the  plaintiffs  in  error^ 
'being  $1,920.60.    The  adjusting  agent  sent* 
proofs  of  the  loss  to  the  companies,  with  the 
following  letter  to  each,  viz.: 

"Buffalo,  January  12, 1884. 
"Gentlemen:    I  inclose  herewith  proofs, 
Jno.  AV.  Wickham,  Jr.,  managing  owner,  for 
loss  and  damage  prop.  St.  Paul,  which  I  trust 
will  be  found  satisfactory: 
The  claim  as  made  covers 

only  the  loss  and  damage 

by  fire  and  water,  as  per 

agreement,  on  the  tackle, 

awnings,  apparel,  furni- 
ture, etc.,  of        •  -    $  1,735  08 
And  the  appraisers'  award 

on  hull,  engines,  mach'y, 

etc..  of  •  -  18,629  70 


Aggregating  in  all,     •  $15,364  78 

"The  assured  will  make  further  claims  for 
expenses  of  raising  the  propeller,  and  is  now 
preparing  the  statement  of  such  expenses,  to 
submit  with  his  subsequent  claim. 
"Yours,  truly, 

"■W.  D.  Allen,  Adjuster." 

At  the  trial  it  was  admitted  that  the  coat 
of  raising  and  saving  the  vessel  was  upwards 
of  $15,000.  The  plaintiffs  admitted  that  thqr 
had  been  paid  the  cost  of  repairing  the  ves- 
sel, as  set  forth  in  the  proofs  of  loss  prepared 
and  forwarded  to  the  companies  as  aforesaid, 
but  claimed  that  they  had  not  been  paid  any 
part  of  the  cost  of  raising  and  saving  the 
vessel ;  that  before  the  commencement  of  this 
suit  they  demanded  payment  thereof,  which 
was  refused,  the  Insurers  denying  liability 
therefor,  and  the  same  remains  unpaid.  The 
defendant  claimed  that  the  payment  of  the 
cost  of  said  repairs  was  made  by  way  of  ac- 
cord and  satisfaction  of  the  plaintiff's  entire 
claim,  and  offered  in  evidence  the  following 
receipts: 
"$1,344.42.       •  January  19,  1884. 

"Eeceived  from  the  Fire  Insurance  Asso- 
ciation of  London,  England,  thirteen  hun- 
dred and  forty-four  42-100  dollars,  it  being 
in  full  of  claims  and  demands  for  loss  or^ 
damage  by  fire  which  occurred  on  the  lOthf 
and  24th  days  of  November,  1883,*to  prop-* 
erty  insured  by  policy  No.  180,617,  Buffalo^ 
New  York,  agency,  and,  in  consideration  of 
said  payment,  said  policy  is  hereby  canceled 
and  surrendered  to  said  company,  and  all 
further  claims'  by  virtue  of  said  policy  for> 
ever  waived. 

[Signed]     "John  ^fT.  'Wickham,  Jr, 
"Managing  Owner. 

"W.  B.  COMSTOCE, 

"Per  Wickham." 
There  was  also  a  receipt  indorsed  upon  the 
policy  No.  180,617,  as  follows: 

"January  19, 1884. 
"In  consideration  of  four  47-100  dollars, 
return  premium,  the  receipt  of  which  is  here* 
by  acknowledged,  this  poliqy  is  canceled  and 
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somndered  to  the  Fire  Ltsorance  Associa- 
tion, Limited,  of  England. 
[Kgned]     "John  W.  Wiokhah.  Jr., 
"Managing  Owner. 

•W.  B.  COMSTOGK, 

"Per  WioKHAM,  Jr." 
A  similar  receipt  for  8576.18  was  given  bj 
tlie  plaintiffs  to  ttie  defendant  for  the  amount 
due  on  the  other  policy  issued  by  the  latter; 
and  like  receipts,  all  of  the  same  date  except 
two,  which  were  a  few  days  later,  were 
given  to  the  other  companies  concerned;  all 
of  which  were  given  in  evidence  by  the  de- 
ftodant.  The  defendant  also  gave  in  evi- 
dence the  following  paper,  signed  by  the 
plaintiffa,  marked  "Exhibit  QQ,"  viz.: 

"New  Yoek,  January  19,  1884. 
"This  is  to  certify  that  the  loss  and  dam- 
age by  fire  which  occurred  on  the  23d  day  of 
November,  1883,  to  the  steamer  St.  Paul,  is 
this  day  adjusted  for  the  sum  of  fifteen 
thousand  three  hundred  and  sixty-four  and 
78-100  dollars,  (815,364.78,)  payable  without 
discount  upon  presentation  of  the  policies  to 
the  several  companies  interested  by  the  as- 
sured, and  apportioned  among  the  several 
Soompanies  as  follows,  viz.: 

7    *  Insnn*.      Parik 

Oontlnaiital,  oi  Naw 

Tork. „  9T.S0O0O    $3,880(0 

ItondOB  *  Uvar. 

pool  *  Olotw......     (.000  00      S,M4  Tt—Fali. 

Win  InsDTUice  Aa- 

■odatton tSOO  00      LSM  4S— Paid. 

Qnaaa'i,  ol  Eng- 
land   T.OOO  00      (.088  84— Paid. 

Win  Ilia.  Aja'n.  9d 

poU«r 1.100  00      en  is-Paid. 

••earit7,  of  New 

BaTan.._ 1.(00  00        8(0  SO— Wm  remit. 

■zehangei  o(  New 

Tork V!00  00         (00  80-Pald  1.  U,  '84. 

Maehanlca'.  ol  New 

Tork. 1(00  00        (60  SO— Paid  I.  M.  "SI 

ewman,  of  Pa %M0  00        (60  lO-Wm  remit. 

Pnaoott  InenrBnee 

Co 3,800  00        860  80— Bemlttad. 

Sreenwleli,  of  New 

Tork..«..«». 8,000  00        r68  84— Paid  1.  U,  "S*. 

$40,000  00  «1S.8M  78 

[Signed]     "John  W.  Wiokham,  Jr., 
"Managing  Owner. 

"W.  B.  COMSTOCK, 

"Per  John  W.  Wiokham,  Jr. 

•John  K.  Oaklet, 

"J.  H.  Wellman, 

"Committee." 

The  court  held  that,  if  these  documents  were 
■nfflcient  evidence  of  an  intent  to  compromise 
and  settle  the  expense  of  raising  and  saving 
the  propeller,  although  the  amount  paid  was 
only  that  of  the  injury  to  the  property,  yet 
the  anticipation  of  such  payment  nearly  60 
days  l>efore,  according  to  the  terms  of  the 
policies,  it  was  due,  was  a  sufficient  consider- 
ation for  such  compromise.  The  defendant 
having  rested,  the  plaintifTs,  in  rebuttal,  of- 
fered  evidence  tending  to  show  tliat,  in  Janu- 
ary, 1884,  the  said  Wickham  went  to  New 
York;  and  that  on  the  19th  of  that  month, 
tbe  day  on  which  the  receipts  given  by  him 
to  the  insurance  companies,  and  the  paper 
marked  "QQ,"  were  dated  and  signed,  and 
before  they  were  signed,  he,  the  said  Wick- 
ham, had  an  interview  with  Oakley  and  Well- 


man,  the  committee  of  the  Insnrance  com- 
panies who  signed  the  last-named  paper,  and 
also  evidence  of  certain  communications  be- 
tween said  committee  and  Wickham  in  that 
interview,  which  showed,  or  tended  to  show, 
that  the  said  receipts  and  said  paper  "QQ"h 
were  not  intended  to  refer  to  or  embrace  the^ 
claim'of  the  plaintiffs  for  raising  and  saving* 
said  vessel,  but  only  the  claim  for  the  dam- 
ages specially  Included  in  the  adjustment 
made  by  the  arbitrators  before  mentioned. 
The  defendants  objected  to  the  introduction 
of  this  parol  testimony,  tending  to  contradict 
the  receipts  and  drafts  given  in  evidence  and 
the  certificate  of  January  19th,  Exhibit  QQ, 
upon  the  ground  that  such  evidence  was  not 
admissible,  in  the  absence  of  fraud,  misrep- 
resentation, and  mistake.  These  objections 
were  overruled  by  the  presiding  judge,  and 
the  evidence  was  received  and  submitted  to 
the  jury.  This  is  one  of  the  points  on  which 
the  Judges  differed  in  opinion.  They  state 
the  question  as  follows:  "On  the  facts  stated 
in  the  foregoing  record,  was  the  parol  testi- 
mony offered  in  evidence  by  the  plaintiffs  ad- 
missible to  vary  and  contradict  the  certificate 
of  January  19,  1884,  Exhibit  QQ,  and  the 
receipts  and  drafts  hereinbefore  set  forth?" 
The  evidence  offered  by  the  plaintiffs  having 
been  given  to  the  jury,  the  defendants  offered 
evidence  tending  to  contradict  the  same,  and 
to  show  that  the  whole  matter  arising  out  of 
the  loss  was  intended  to  be  compromised  and 
settled  by  what  took  place  between  the  par- 
ties on  the  19th  of  January,  1884.  There 
was  no  evidence  that  said  agreement  of  Jan- 
uary 19th,  Exhibit  QQ,  and  the  several  re> 
ceipts  and  discharges  executed  by  the  plain- 
tiffs, were  obtained  by  any  fraud  or  misrep- 
resentation of  the  defendants  or  their  agents. 
After  the  evidence  was  closed,  the  defendant 
requested  the  court  to  charge  the  jury  that 
the  defendant  was  entitled  to  a  verdict.  On 
this  point  the  judges  who  tried  the  cause  were 
also  divided  in  opinion,  the  presiding  judge 
being  of  opinion  that  the  request  should  not 
be  granted ;  and  this  is  the  second  question 
certified  to  this  court  for  its  decision. 

The  defendants  in  error  now  move  to  dis- 
miss the  writ  of  error,  mainly  on  the  ground 
that  the  questions  certified  are  not  distinct 
points  of  law  which  can  be  properly  certified^ 
to  this  court  upon  a  difference  of  opinion^ 
between  the  judges  of  the  circuit  court.'This* 
subject  has  been  so  often  and  so  recently  dis- 
cussed by  tills  court  that  it  is  hardly  neces- 
sary to  do  more  than  to  state  the  conclusion 
that  must  be  drawn  from  the  case  as  pre- 
sented. The  law  is  so  clearly  stated,  and  the 
cases  are  so  fully  cited  by  Mr.  Justice  Ghat 
in  the  recent  case  of  Jewell  v.  £night,  123 
U.  S.  426,  8  Sup.  Ct.  Rep.  193.  that  nothing 
further  need  be  said.  It  is  there  laid  down 
— First,  that  the  question  certified  "must  be 
a  distinct  point  or  proposition  of  law,  clearly 
stated,  so  that  it  can  be  definitely  answered, 
without  regard  to  other  issues  of  law  or  fact 
in  the  case.  Secondly.  It  must  be  a  question 
of  law  only,  and  not  a  question  of  fact,  or  of 
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mixed  law  and  fact;  hence  it  must  not  in- 
Tolve  or  imply  a  conclusion  or  Judgment 
upon  the  weight  or  effect  of  testimony  or 
facts  adduced  In  the  cause, — as,  for  example, 
a  question  of  fraud,  which  is  necessarily 
compounded  of  fact  and  of  law.  Thirdly. 
It  must  not  embrace  the  whole  ctise,  even 
when  its  decision  turns  upon  mutter  of  law 
only,  and  even  Ihough  it  be  split  up  into  the 
form  of  questions."  These  propositions  are 
illustrated  by  examples,  which  need  not  be 
repeated  here.  Applying  them  to  the  case 
ttin  band,  we  can  have  but  little  difficulty  in 
$  disposing  of  the  present  motion.  The  second 
*  question  certified  is  clearIy*obnoxious  to  the 
second  and  third  rules.  It  asks  us  to  decide 
whether,  upon  all  the  evidence  in  the  case, 
the  defendant  was  entitled  to  a  verdict.  This 
would  require  us  to  decide  upon  the  weight 
of  the  evidence,  and  the  conclusions  to  be 
drawn  from  the  facts.  It  would  also  require 
us  to  decide  the  whole  case.  The  first  ques- 
tion is  not  open  to  these  objections.  It  pre- 
sents a  single  point  of  law,  namely,  whether 
parol  evidence  may  or  may  not  be  introduced 
to  explain  such  documents  as  those  which 
were  given  in  evidence  by  the  defendant. 
We  are  not  now  asked  to  decide  whether  such 
evidence  should  have  been  allowed  in  this 
case.  That  will  be  the  question  for  consider- 
ation when  the  case  is  argued  on  its  merits. 
On  the  present  motion  we  are  only  required 
to  decide  whether  the  question  is  one  of  pure 
law,  and  one  that  presents  but  a  single  point 
for  consideration.  We  think  it  is  of  that 
character.  If  only  a  single  writing  liad  been 
offered  in  evidence  by  the  defendant,  the 
question  whether  parol  evidence  could  have 
been  given  to  alter  or  explain  it  would  clear- 
ly have  been  a  single  question  of  law.  The 
fact  that  many  writings  were  offered,  all  of 
the  same  general  character,  and  offered  to 
prove  the  same  fact,  does  not  make  the  case 
to  differ.  The  motion  to  dismiss  the  writ 
must  be  denied. 


(128  U.  S.  435) 

United  States  o.  Foster. 

(November  10, 18S8.) 

AsMT  AJTD  Navt— Naval  Oinoxits  —  Coupbnsa- 

TION— LOSOEVITT  AOT. 

Under  the  longevity  act  of  188S,  23  St.  0.  S.  pp. 
SSt,  2i7,  o.  391,  and  Id.  p.  473,  o.  97,  a  man  who, 
^ter  serving  in  the  regular  navy,  first  as  enlisted 
man  and  then  as  gunner,  and  receiving  during 
the  time  of  serrioe  as  gunner  the  full  compensa- 
tiou  to  which  be  was  entitledunder  the  laws  then 
In  force,  resigns,  and  is  afterwards  reappointed 
gunner,  receiving  on  his  second  warrant  credit 
for  the  actnal  time  of  his  former  servioe,  both 
as  gunner  and  as  enlisted  man,  counting  such 
service  as  if  it  had  been  continuous  as  gunner, 
is  not  entitled  to  compensation  as  if  he  had  been 
allowed  on  his  first  warrant  as  gunner  for  his 
previous  service  as  enlisted  man. 

Appeal  from  the  Court  of  Claims. 

^     This  is  an  appeal  from  a  judgment  against 

R  the  United  States  in  favor  of  the  plaintiff, 

*  Foster,  far  the  sum  of  $l,393.40,*as  the 

amount  dae  him  under  what  are  known  as 

the  "  Longevity  Acts  of  Congress. "   Prior  to 


November  28, 1861,  he  served  in  the  navy  as 
an  enlisted  man  for  6  years  and  40  days;  and 
he  served  as  gunner  in  the  regular  navy, 
from  November  28,  1861,  until  April  14, 
1868.  a  period  of  6  years  and  145  days,  when 
he  resigned.  He  was  reappointed  gunner, 
December  27, 1869,  since  which  date  he  has 
served  continuously  in  that  capacity.  Under 
the  longevity  acts  of  1882  and  1883  (22  St. 
pp.  284,  287.  c.  391;  Id.  p.  473,  c.  97)  he  has 
been  allowed  credit  for  prior  services  only 
upon  his  second  warrant  as  gunner,  and  he 
has  been  credited  upon  that  warrant  with  12 
years  and  185  days,  the  entire  period  of  bis 
service,  as  enlisted  man  and  gunner  prior  to 
his  re-entering  the  service  on  the  27th  day  of 
December  1869.  If  he  had  been  allowed  on 
his  first  warrant  as  gunner,  for  his  previoas 
service  of  6  years  and  40  days  as  an  enlisted 
man,  he  would  have  received,  as  the  result 
of  such  credit,  the  sum  of  $1,393.40,  the 
amount  of  the  judgment  below,  exclusive  of 
the  33|  per  centum  increase  under  general 
order  No.  75,  of  May  26,  1866.  Between 
the  date  of  his  resignation  on  April  14, 1868, 
and  his  reappointment  as  gunner,  December 
27. 1869,  the  plaintiff  held  no  position  in  the 
navy.  The  longevity  act  of  1883,  (the  addi- 
tion to  the  act  of  1882  being  shown  by  italics,) 
under  which  the  present  claim  is  made,  pro- 
vides that  "all  officers  of  the  navy  shall  be 
credited  with  the  actual  time  they  may  have 
served  as  officers  or  enlisted  men  in  the  reg- 
ular or  volunteer  army  or  navy,  or  both,  and 
shall  receive  all  the  benefits  of  such  actual 
service  in  all  respects  in  the  same  manner  as 
if  all  said  service  had  been  continuous,  and 
in  thj  regular  navy,  in  the  lowest  grade  hav- 
ing graduated  pay  held  by  such  officer  since 
last  entering  the  service:  provided,  that  noth- 
ing in  this  clause  shall  be  so  construed  as  to 
authorize  any  change  in  the  datra  of  commis- 
sion, or  in  the  relative  rank  of  such  officers: 
provided,  further,  that  nothing  herein  con- 
tained shall  be  so  construed  as  to  give  anyt. 
additional  pay  to  any  such  officer  during  the^ 
time  of  his»service  in  the  volunteer  army  or" 
navy."  22  St.  pp.  284,  287,  c.  391;  Id.  p. 
473,  c.  97. 

Asst.  Atty.  Gen.  Howard  and  F.  P.  Detoeet, 
for  appellant.  Roll.  B.  Lines  and  John  Paul 
Jones,  for  appellee. 

Mr.  Justice  Harlan,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

There  is  no  claim  that  the  plaintiff  did  not 
receive,  on  his  first  warrant  as  gunner,  that 
is,  for  the  whole  period  of  his  first  continuous 
service  in  that  position,  all  the  compensation 
to  which  he  was  entitled  as  gunner,  under 
the  law  as  it  was  during  that  period.  And 
it  is  found,  in  effect,  that  he  has  received 
credit  on  his  second  warrant  as  gunner  for 
the  actual  time  of  his  entire  service  prior  to 
December  27, 1869,  both  as  enlisted  man  and 
gunner,  counting  such  service  as  if  it  had 
been  continuous,  and  in  the  regular  navy,  in 
the  lowest  grade  having  graduated  pay  held 
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by  bim  after  be  re-entered  the  service,  that 
to,  in  the  grade  of  gunner.  In  our  judgment, 
be  is  not  entitled  to  more  under  existing  leg- 
islatlon.  The  acts  of  1882  and  1883  do  not 
require  or  authorize  a  restatement  of  the  pay- 
accounts  of  an  officer  of  the  navy  who  served 
in  the  regular  or  volunteer  army  or  nary,  so 
as  to  give  him  credit  in  the  grade  held  by  him 
prior  to  their  passage,  for  tlie  time  he  served 
in  the  army  or  navy  before  reaching  that 
grade.  Congress  only  intended  to  give  him 
credit  in  the  grade  held  by  him  after  those 
acts  took  effect,  for  all  prior  services,  whether 
«s  an  enlisted  man  or  officer,  counting  such 
services,  however  separated  by  distinct  peri- 
ods of  time,  as  if  they  had  been  continuous, 
and  in  the  regular  navy,  in  the  lowest  grade 
having  graduated  pay  held  by  him  since  last 
«ntering  the  service;  and  that  credit  has  been 
gi  ven  to  the  plaintiff.  In  this  view,  the  conclu- 
sion reached  by  the  court  of  claims  was  er- 
roneous. The  judgment  is  reversed,  withdi- 
rectioDS  to  dismiss  the  petition. 

028  V.  a.  fll)  "~~~" 

UirrrED  States  «.  McDonald. 

(Novemter  26, 1888.) 

Abht  ass  Natt— Naval  Officsbs— TBAvamra 
EixPEBBBs — Statutes — BsfxaI/. 

Aot  June  80, 1876,  aUowing  naval  offloers  mile- 
age in  lien  of  actual  expenses,  and  repealing,  as 
to  mtch  officers,  the  aot  of  June  16, 1874,  deter- 
mines the  oompensation  for  so  much  of  a  loumey 
undertaken  unaer  an  order  made  before  June  80, 
1876,  as  was  performed  after  that  date,  and  the 

Jirevlous  law  applies  to  the  preceding  part  of  the 
ouruey. 

Appeal  from  the  Goart  of  Claims. 
AMt.  Atty.  Ben.  Howard  and  J^.  P.  Do- 
toees,  for  appellant.     Robert  B.  Lines  and 
giToAn  PaiH  Jones,  for  appellee. 

*■  Lauab,J.  *ThlB  is  an  appeal  by  the  United 
States  from  a  judgment  of  the  court  of  claims. 
The  appellee,  Joseph  McDonald,  (plaintift  be- 
low,) a  boatswain  in  the  navy,  on  the  2l8tot 
June,  1876,  was  ordered  by  Bear-Admiral 
"Werden,  commanding  at  Callao,  Fern,  "to 
proceed  to  your  home  in  the  United  States, 
and,  upon  your  arival,  report  to  the  honor- 
able, the  secretary  of  the  navy."  Pursuant 
to  said  order,  McDonald  traveled  from  Cal- 
lao to  Washington,  via  Panama,  and  reported 
as  directed.  By  act  June  16, 1874,  (18  St. 
72,)  "only  actual  traveling  expenses"  were 
"allowed  to  any  person  holding  employment 
«r  appointment  under  the  United  Stetes." 
By  act  June  30, 1876,  (19  St.  65.)  so  much  of 
the  preceding  act  as  was  "applicable  to  offi- 
cers of  the  navy"  was  repealed,  "and  the  sum 
of  8  cents  per  mile"  was  "allowed  such  offi- 
cers" "  in  lieu  of  their  actual  expenses. "  The 
journey  from  Calloa  to  Panama  was  made 
prior  to  June  SO,  1876,  and  from  Panama  to 
Washington  after  that  date.  He  was  paid 
his  actual  traveling  expenses  for  the  whole 
distance,  to-wit,  $256.60,  under  the  first  sec- 
tion of  the  act  of  June  16, 1874.    McDonald 


claimed  that  he  should  have  received  8  cents 
per  mile  for  the  distance  actually  traveled, 
under  the  act  of  June  30,  1876,  which  would 
have  been  $368,  or  $111.40  in  excess  of  tbe^ 
amount  received  by  him.  The  treasury  de-^ 
partment  having  refused  to  accede  to  his'de-* 
mand,  he  brought  suit  in  the  court  of  claims 
against  the  United  States  to  recover  said  sum 
of  $111.40.  That  court  held  that  McDon- 
ald should  receive  only  his  actual  expenses 
for  that  part  of  his  journey  performed  prior 
to  the  passage  of  the  act  of  June  30,  1876, 
to-wit,  from  Calloa  to  Panama,  and  mileage 
for  that  portion  performed  after  the  passage 
of  said  last-mentioned  act,  to-wit,  from  Pan- 
ama to  Washington;  and  rendered  judgment 
in  his  favor  accordingly  for  $74;  that  amount 
being  the  excess  of  such  mileage  from  Pan- 
ama to  Wastdngton,  over  and  above  his  act- 
ual traveling  expenses  for  that  portion  of 
his  journey.  An  appeal  by  the  United  States 
from  this  judgment  brings  the  case  here. 

It  is  contended  on  behalf  of  the  United 
S^tes  that  the  order  was  made,  and  the 
travel  undertaken,  while  the  law  of  1874  was 
in  force,  and  therefore  with  the  understand- 
ing  that  only  actual  traveling  expenses  should 
be  paid;  and  that  the  rule  as  to  payment 
under  a  contract  is  that  the  terms  under  which 
the  contract  is  undertaken  shall  control  the 
amount  to  be  paid.  The  reply  to  this  is  that 
the  claim  of  this  officer  rests  not  upon  any 
contract,  expressed  or  implied,  with  the  gov- 
ernment, but  upon  the  acts  of  congress, 
which  provide  for  his  compensation.  The 
case  dted  by  the  assistant  attorney  general 
in  support  of  bis  contention  (Packet  Co.  v. 
Sickles,  10  How.  419)  was  a  suit  upon  a  spe- 
cial contract  between  private  parties.  The 
compensation  paid  to  public  officers  of  the 
United  States  for  their  services,  or  for  trav- 
eling expenses  incidental  thereto,  is  always 
under  the  control  of  congress,  except  in  the 
cases  of  the  salaries  of  the  president,  and 
the  judges  of  the  courts  of  the  United  States. 
As  said  by  this  court  in  Embry  v.  U.  S.,100  U. 
S.  685:  "All  agree  that  congress  has  full  con- 
trol of  salaries,  except  those  of  the  president 
and  judges  of  the  courts  of  the  United  States. 
The  amount  fixed  at  any  one  time  may  be 
added  to  or  taken  from  at  will.  Ko  officer 
except  the  president,  or  a  judge  of  a  court  of 
the  United  States,  can  claim  a  contract  right 
to  any  particular  amount  of  unearned  com- 
pensation." The  act  of  June  30,  1876,  hav- 
ing repealed  that  ofjune  16, 1874,  so  far  as 
it  applied  to  the  traveling  expenses  of  officers 
of  the  navy,  became  operative  upon  the  date 
of  its  approval,  and  thereafter  the  traveling 
expenses  were  regulated  and  defined  by  ito 
provisions.  Had  the  court  decided  in  favor 
of  the  contention  of  the  appellants  that  the 
claimant  was  entitled  to  his  traveling  ex- 
penses only,  it  would  have  enforced  a  re- 
pealed statute,  and  would  have  disregarded 
the  provisions  of  existing  law.  The  judg- 
ment of  the  court  of  claims  is  affirmed. 
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Joins  «.  East  TMmreasEE,  Y.  &  0.  B.  Co. 

(November  12, 1S88.) 
Bailboas  Companibs— IsnTRiBS  TO  Fessohs  on 

TBilOE— GOMTBIBUTOST   NBOUOEKOX— FBOYINCX 

or  Just. 

Plaintiff,  while  coming  ont  of  defendant's  de- 
pot, where  he  had  been  on  bosiness,  was  struck 
D7  a  train  running  at  a  high  rate  of  speed  on  the 
track  lying  between  the  depot  and  the  passenger 
platform.  Plaintiff  testified  that  be  conld  not 
see  the  approaohing  train  because  of  a  car  on  a 
side  track,  which  ran  through  the  depot,  and 
that  he  had  no  warning  of  It,  though  he  listened 
as  he  went  out.  There  was  also  other  evidence 
that  the  noise  was  so  great  that  the  sound  of  the 
approaching  train  could  not  be  distinguished. 
There  was  some  evidence  that  plaintiff  ran  care- 
lessly through  the  depot:  that  he  knew  of  the 
approach  of  the  train,  and  might  have  escaped 
it  had  he  stopped  long_enough  at  the  exit  to  have 
looked  about  him.  Held  error  In  taking  the 
question  of  contributory  negligence  from  the 
fniy,  and  directing  a  venlict  for  defendant. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Tennessee. 
B.  H.  Ingersoll,  forplaintifl  in  error.    Wtn. 
•ifM.  Boater,  for  defendant  in  error. 

^  Miller,  J.  'This  is  an  action  brought  by 
W.  C.  Jones  against  the  East  Tennessee, 
Virginia  &  Georgia  Ballroad  Company  to  re- 
oover  damages  for  a  personal  injury  inflicted 
upon  him  by  his  being  struck  by  an  engine 
belonging  to  the  defendant  company.  The 
suit  was  originally  brought  in  the  local  stat« 
court,  but  was  afterwards  removed  by  the 
railroad  company  into  the  circuit  court  of  the 
XTnited  States  for  the  Eastern  district  of  Ten- 
nessee. On  the  trial,  after  considerable  tes- 
timony had  been  introduced  on  both  sides, 
tbe  court  gave  the  ]  ury  the  following  instruc- 
tion: "This  case,  gentlemen,  does  not  come 
within  the  purview  of  subsection  4  of  section 
1166  of  the  Code  of  Tennessee.  It  must  be 
determined  upon  the  principles  of  the  com- 
mon law,  as  interpreted  and  administered  by 
the  supreme  court  of  the  United  States..  It 
is  not  necessary  for  me  to  explain  what  would 
or  would  not  be  negligence  on  the  part  of  the 
defendant;  for  it  may  be  conceded  that  the 
defendant  whS  negligent  in  running  its  train, 
without  its  brakes  in  good  condition,  at  a 
higher  rate  of  speed  than  was  proper  or  safe 
nnder  the  circumstances  of  this  case,  and  still 
the  plaintiff  would  not  be  entitled  to  recover, 
simply  because  such  negligence,  if  it  existed, 
did  not  cause  the  injury  complained  of.  In 
the  judgment  of  this  court,  based  upon  the 
facts  shown  in  evidence,  and  not  controverted 
by  the  argument,  touching  the  manner  of 
plaintiff's  collision  with  defendant's  engine, 
the  plaintiff  was  guilty  of  such  contributory 
negligence  as  precludes  him  from  all  right  to 
recover  in  this  action.  The  court,  therefore, 
instructs  you  to  return  a  verdict  for  the  de- 
fendant." 

It  will  be  seen  from  bis  language  that, 
while  the  court  was  of  the  opinion  that  the 
sompany  was  guilty  of  such  negligence  as 
would  render  it  liable  in  this  action,  it  was 
relieved  from  that  liability  by  contributory 
negligence  on  the  part  of  the  plaintiff.  It 
did  not,  therefore,  permit  the  jury  to  pass 


either  npoa  the  negligence  of  the  defendant 
company  or  the  contributory  negligence  of^ 
the  plaintiff.  The  ground  upon  which  ttae^ 
court  based  this  decision  is  not*shown,  ex<-* 
cept  so  far  as  appears  from  the  statement,  in 
the  extract  above  quoted,  that  "upon  the 
facts  shown  in  evidence,  and  not  contro- 
verted by  the  argument,  touching  the  man- 
ner of  the  plaintiff's  collision  with  defend- 
ant's engine,  the  plaintiff  was  guilty  of  such 
contributory  negligence  as  precludes  him 
from  all  right  to  recover  in  this  action."  It 
is  not  to  be  inferred  from  this  statement  that 
counsel  for  the  plaintiff  conceded  that  he  was 
guUty  of  contributory  negligence;  but  the 
court  proceeds  upon  the  idea  that  the  facts, 
which  in  its  judgment  were  shown  in  evl-  ' 
dence,  not  being  controverted  by  argument, 
were  sufflcient  to  establish  such  negligence. 
The  evidence  is  embodied  in  the  bill  of  ex- 
ceptions before  us,  and  we  cannot  agree  witti 
the  circuit  court  that  there  was  such  a  clear 
case  of  negligence  on  the  part  of  the  plaintiff 
as  to  justify  the  court  in  withdrawing  the 
whole  subject  from  the  consideration  of  the 
jury.  The  plaintiff  himself  states  that  be 
was  in  the  depot  of  the  defendant  on  busi- 
ness; that  the  passenger  platform  was  along- 
side the  tracks  which  ran  between  it  and  the 
depot;  that  there  was  also  a  side  track  that 
went  through  the  depot;  that  he  passed  ont 
of  the  depot  by  the  usual  way,  and  was  struck 
between  the  wall  of  the  depot  and  the  plat- 
form. He  further  says  that  the  way  he  was 
going  he  could  not  see  a  train  approaching 
from  the  east  because  there  was  a  car  on  the 
side  track,  and  he  had  no  warning  of  any 
approaohing  train,  although  he  listened  as  he 
went  out  of  the  depot.  There  is  also  some 
evidence  that  there  was  so  much  noise  about 
the  place  of  exit  from  the  depot  that  the 
sound  of  the  advancing  train  could  not  be 
distinguished.  On  the  other  hand,  there  is 
some  testimony  to  show  that  the  plaintiff 
ran  carelessly  through  the  depot;  that  he 
knew  the  train  was  approaching,  and  that 
he  might  have  guarded  himself  against  it  if 
he  had  stopped  at  the  exit  of  the  depot  long 
enough  to  have  looked  about  him.  But  we 
think  these  are  questions  for  the  jury  to  de- 
termine. We  see  no  reason,  so  long  as  the 
jury  system  is  the  law  of  the  land,  and  the 
jury  is  made  the  tribunal  to  decide  disputed 
questions  of  fact,  why  it  should  not  decide^ 
such  questions  as  these  as  well  as  others.^ 
There  is  nothing  in  a  case  in  which'lt  is  con-* 
ceded,  fully  and  unreservedly,  that  the  de- 
fendant company  is  in  fault  on  account  of 
the  manner  of  running  its  trains,  such  as  the 
high  rate  of  speed  and  other  careless  matters 
mentioned  by  the  court  in  its  instructions, 
which  should  justify  the  court  in  refusing  to 
submit  to  the  jury  the  question  whether  the 
defendant  company  is  relieved  from  the  lia- 
bility incurred  by  it,  by  reason  of  the  acts  of 
the  plaintiff  showing  that,  in  some  degree, 
he  may  not  have  been  as  careful  as  the  most 
cautious  and  prudent  man  would  have  been. 
Instead  of  the  course  here  pursued,  a  due  re- 
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gard  for  the  reopectlTe  f  anclions  of  the  court 
and  the  Jniy  would  seem  to  demand  that  these 
qaeations  should  have  been  submitted  to  the 
jury,  accompanied  by  such  instructions  from 
the  presiding  judge  as  would  have  secured  a 
sound  verdict.  We  think  the  case  is  covered 
by  that  of  Kane  v.  Railway  Co.,  ante,  16,  in 
which  the  opinion  of  this  court  was  delivered 
by  Mr.  Justice  Harlan,  October  22,  1888. 
We  forbear  to  discuss  the  facts  further  at 
this  time,  as  we  do  not  wish  to  prejudice  the 
case  before  the  jury  in  the  further  proceed- 
ings which  must  be  bad.  The  judgment  of 
the  circuit  court  is  reversed,  with  instruc- 
tions to  grant  a  new  trial. 


<us  V.  S.  «6) 

POU.AK  r.  JJBUSH  Eleotbio  Ass'n. 
(November  19, 1888.) 

1.  COHTBAOra  —  FaBrOBKl.SOB  —  BALBB  —  COHSI- 

noss. 

PlaintUt,  an  alectric  light  company,  agreed 
with  defendant,  upon  payment  by  him  of  a  cer- 
tain aom  in  full  of  all  demands  due  plaintiff  by 
defendant  and  another  electric  Ught  company,  to 
transfer  to  defendant  all  shares  held  by  plaintilt 
In  the  latter  company ;  also  to  famish  defendant 
certain  electric  lamps  and  machinery,  for  which 
he  agreed  to  pay  13  per  cent,  of  the  cost  price  as 
rental  for  one  year,  to  enable  him  to  comply  with 
his  contract  with  a  city  council  for  lighting  the 
streets  of  the  oitv.  If  the  city  adopted  the  light 
for  lighting  the  streets  after  the  expiration  of 
defendant's  contract,  he  was  to  pay  plaintilt  the 
fall  coat  of  the  lamps  and  maohmeiy,  and  not 
the  rental;  but,  if  the  city  did  not  oontinne  the 
Ught.  they  were  to  be  returned  to  plaintiff. 
HeUl,  that  a  renewal  by  the  dty  of  the  contract 
wltii  defendant  rendered  him  liable  for  the  fall 
cost  to  plaintiff,  though  the  territory  to  be 
lighted  was  but  a  limited  portion  of  the  city,  and 
the  renewal  was  not  In  writing,  or  for  a  fixed 
period. 

%  8XM>— iKDEPENSBirr  COVEITAMTa. 

The  transfer  by  plaintiff  to  defendant  of  all  tiie 
shares  held  by  It  in  ttie  debtor  oompai^  is  not  a 
oondition  precedent  to  the  recovery  of  the  cost 

Srice  of  the  lamps  and  machinery,  but  is  an  in- 
apendent  covenant. 

9.  SAMB—EviDaitCB— Proof  Of  Kx^onnoit. 

Under  Code  Ala.  J  8770,  providing  that  every 
written  instrameniL  the  foundation  of  the  suit, 
purporting  to  be  signed  by  defendant,  must  l>e 
received  in  evidence  without  proof  of  execution, 
unless  denied  by  verified  plea,  the  above  con- 
tract was  admissible  without  proof  of  execution, 
in  the  absence  of  such  a  olea. 

^  In  Error  to  the  Circuit  Court  of  the  United 
^States  for  the  Middle  District  of  Alabama. 
•  •  Tills  writ  of  error  brings  up  for  review  a 
judgment  in  favor  of  the  Bi-ush  Electric  As- 
sociation of  St.  Louis,  piaintifl  below, 
against  the  plaintiff  in  error  for  the  sum  of 
$6,458.10.    Besides  the  common  count  for 

foods  and  merchandise  sold  to  tlie  defendant, 
'ollalc,  the  complaint  contains  a  special 
«ount,  based  on  a  written  agreement  between 
the  parties,  executed  November  13,  1883. 
By  the  first  article  of  that  agreement  FoUal^ 
agreed  to  pay  to  the  plaintiff  the  sum  of 
4^7,942,  as  follows:  "Seven  thousand  dollars 
In  cash  on  the  execution  of  this  agreement, 
and  the  sum  of  nine  hundred  and  forty-two 
doUus  on  the  Ist  day  of  January,  1884,  in 


full  settlement  and  satisfaction  of  all  claims 
and  demands  due  by  Follak  &  Co.  and  the 
Brush  Electric  Liglit  and  Power  Company  of 
Montgomery,  Ala.,  to  the  said  Brush  Electric 
Association  of  St.  Louis;  and  the  Brush 
Electric  Association  agrees  to  transfer,  or 
cause  to  be  transferred,  to  said  Ignatius  Pol- 
lak,  without  recourse,  all  the  shares  now 
held  by  the  said  Brush  Electric  Association 
and  tlie  Brush  Electric  Company  of  Cleve- 
land, Ohio,  in  the  said  Brush  Electric  Light 
and  Power  Company  of  Montgomery,  Ala." 

The  remaining  articles  of  the  agreement 
are  in  these  words: 

"Second.  The  said  Brush  Electric  Associ- 
ation of  St.  Louis  agrees  to  furnish  to  the 
said  Ignatius  Pollak  one  number  8  dyna- 
mo-electric machine,  one  automatic  dial  for 
said  machine,  and  forty  arc  lamps  of  two 
thousand  candle  power  each,  of  different 
styles,  for  whicb  the  said  Ignatius  Follak^ 
agrees  to  pay  to  the  said  Brush  Electric  As-^ 
sociation  of  St.  Louis  by*the  1st  day  of  Janu-  * 
ary,  1885,  twelve  per  cent,  of  the  cost  of  said 
machinery,  as  per  card-rate  hereto  attached, 
signed  by  the  parties,  and  made  a  pfirt  of  this 
agreement,  which  card-rate  is  agreed  by  the 
parties  to  be  the  cost  of  said  machinery. 
This  twelve  per  cent.,  it  is  agreed  by  the 
parties,  is  to  be  considered  a  rental  of  said 
machinery,  dial,  and  lamps  for  the  term  of 
one  year,  and  which  are  furnished  to  enable 
the  said  Ignatius  Pollak  to  comply  with  his 
contract  with  the  city  council  of  Montgomery 
to  light  the  streets  of  the  city  of  Montgomery 
with  electric  lights. 

"Third.  It  is  further  agreed  that  in  case 
the  city  council  of  Montgomery  shall  con- 
clude to  adopt  the  Brush  electric  light  for  the 
future  lighting  of  the  streets  of  the  said  city 
of  Montgomery,  Ala.,  after  the  expiration  of 
the  time  of  the  present  contract  between  said 
Pollak  and  Company  and  the  city  council  of 
Montgomery,  that  the  said  Ignatius  Pollak 
will  pay  to  the  said  Brush  Electric  Associa- 
tion of  St.  Louis,  Mo.,  by  the  1st  day  of  Jan« 
uary,  1885,  the  cost  of  said  machinery,  dial, 
and  lamps,  as  fixed  and  ascertained  by  said 
card-rate  hereto  attached,  and  in  that  event 
the  said  Ignatius  Pollak  is  not  to  pay  the  said 
twelve  per  cent.;  said  twelve  per  cent,  being 
a  separate  and  distinct  arrangement,  as  a  fair 
rental  for  the  use  of  said  machinery,  dial, 
and  lamps  by  the  said  Ignatius  Follak,  and 
for  the  risk  assumed  by  the  Brush  Electric 
Association  in  furnishing  the  same  to  the 
said  Ignatius  Follak  in  case  the  said  city 
council  of  Montgomery  shall  conclude  not  to 
continue  lighting  the  streets  of  Montgomery 
with  the  Brush  electric  light  after  the  expi- 
ration of  their  present  contract  with  said  Fol- 
lak &Co. 

"Fourth.  It  is  further  understood  and 
agreed  that  in  case  the  said  city  council  of 
Montgomery  shall  not  conclude  to  continue 
lighting  the  streets  of  the  said  city  of  Mont- 
gomery with  the  Brush  electric  light  after 
the  expiration  of  their  present  contract  with 
said  Pollak  &  Co.,  the  said  Ignatius  Follak 
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shall  deliver  the  said  dynamo-electrio  ma- 
chine, said  automatic  dial,  and  said  lamps  by 
the  1st  day  of  January,  1885,  fully  repaired 
^  and  in  good  working  order,  to  the  said  Brush 
^  Electric  Association  of  St.  Louis,  at  Cieve- 

•  land,  Ohio,*or  St.  Louis,  Mo.,  as  may  be  di- 
rected  by  the  said  Brush  Electric  Association 
of  St.  Louis,  and  that  the  title  and  property 
in  and  to  said  machinery,  dial,  and  lamps 
shall  be  and  remain  in  the  said  Brush  Elec- 
trie  Association  of  St.  Louis,  until  and  un- 
less  the  said  Ignatius  Pollak  pays  the  cost  of 
said  macliinery,  dial,  and  lamps,  as  provided 
by  this  agreement,  in  the  third  clause  thereof. 

"Fifth.  It  is  further  understood  and 
agreed  that  the  said  Ignatius  Follak  shall 
hare  the  right  to  purcliase  from  the  said 
Brush  Electric  Association  of  St.  Louis  any 
machinery,  and  any  pieces  and  parts  of  ma- 
chinery which  may  be  necessary  for  repair^ 
ing  and  keeping  in  working  order  the  pres- 
ent machinery  in  said  city  of  Montgomery, 
and  the  machinery  furnished  to  him  by  this 
agreement,  at  the  same  rates  at  which  such 
machinery  and  pieces  and  parts  of  macliinery 
are  sold  at  the  time  to  other  private  consum- 
ers by  the  said  Brash  Electric  Association  of 
St.  Louis." 

There  was  appended  to  this  agreement  a 
stipulation,  signed  by  the  parties,  that  the 
"delivery  of  said  dynamo-electrio  machine, 
dial,  and  lamps  on  board  the  cars  at  said  city 
of  Montgomery,  consigned  to  the  said  Brush 
Electric  Association  of  St.  Louis,  at  Cleve- 
land, Ohio,  or  St.  Louis,  Mo.,  as  said  Brush 
Electric  Association  may  direct,  cost  of  trans- 

?ortation  prepaid,  by  the  1st  day  of  January, 
885,  shall  be  considered  and  held  a  delivery 
by  said  Ignatius  Pollak,  as  provided  in  the 
fifth  clause  of  the  aforegoing  agreement." 
The  card-rates  attached  to  the  above  agree- 
ment, and  referred  to  in  its  second  article, 
were  these: 

"St.  Louis,  Mo.,  Nov.  13, 1883. 
"Mr.  Iff.  Pollak,  Montgomery,  Ala., 

"Bought  of  the  Brush  Electric 
"83.  Association. 

Oct.  25.  80  No.  11  Lamps,  60,  1,600 
6  "  8  "  60.  3.60 
2  "  2  "  50,  100 
2  "  17  "  60,  120 
1  "  8  dynamo,  •  3,600 
1   "     8  dial,      -  200 

$   ,  6,180" 

*  *At  the  time  this  agreement  was  made, 
Pollak  had  a  contract  with  the  city  of  Mont- 
gomery for  the  lighting  of  its  streets,  which 
expired  November  1,  1884.  On  the  4th  of 
October,  1884,  he  addressed  a  communication 
to  the  city  council,  referring  to  the  fact  that 
the  contract  between  him  and  the  city  "for 
twenty-three  electric  lights  for  street  pur- 
poses" would  expire  on  the  1st  of  November, 
and  asking  prompt  action  as  to  whether  it 
would  be  renewed  by  the  city,  or  whether 
additional  lights  would  be  taken.  He  fur- 
ther said  in  his  communication:  "Having  in- 
curred very  heavy  expense  in  bringing  extra 


machinery  here,  and  having  to  pay  a  heavy 
rental  for  the  additional  dynamo  required  for 
the  city  purposes,  it  becomes  absolut*»J.y  nec- 
essary that  your  decision  should  be  rendered 
as  early  as  possible,  so  that  in  the  event  of 
your  declension  to  renew  the  contract  I  may 
be  able  to  take  down,  pack,  and  deliver  the 
machinery  at  Cleveland,  Ohio,  within  the 
time  stipulated  with  the  parent  company  of 
the  Brush  Electric  Association. "  On  the  6th 
of  October,  1884,  that  communication  was  re- 
ferred by  the  city  council  to  the  gas  commit- 
tee; and  on  the  3d  of  November,  1884,  the 
recommendiitlon  of  the  committee  "that  the 
contract  with  Pollak  &  Co.  to  furnish  the  city 
with  twenty-three  electric  lights  be  renewed 
for  one  year,"  was  adopted  by  the  council. 
At  a  subsequent  meeting  of  that  body,  held 
January  19, 1885,  it  was  resolved  that,  "re- 
newing the  contract  for  the  electric  light,  the 
mayor  is  authorized  and  instructed  to  make 
the  contract  with  the  Brush  Electric  Light 
and  Power  Company."  Of  tlmt  company 
Pollak  was  president,  and  seemed  to  have  ex- 
clusive control  and  direction  of  its  business, 
including  the  property  and  machinery  con- 
nected therewith.  It  was  in  proof  that  the 
dynamo  and  machinery  sued  for  in  this  action 
were  received  by  the  defendant,  and  used  by 
him  in  performing  his  contract;  that,  at  the 
time  of  the  trhil  below,  they  were  in  use  at 
the  works  of  the  last-named  corporation, 
which  had  furnished  the  electric  lightduring 
the  existence  of  tlie  contract  between  the  city 
and  PuUiik;  and  that  the  city  continued,  after^ 
November  1,  1884,  to  make  monthly  pay-!g 
ments  to  the  defendant.  *It  was  also  in  proof  * 
that  there  were  about  80  miles  of  streets,  and 
more  than  100  different  streets  within  the 
corporate  limits  of  Montgomery,  and  that  only 
a  small  portion  of  the  city  was  ever  lighted 
by  the  Brush  electric  light;  that  Commerce 
street  and  Dexter  avenue  were  the  only  thor- 
oughfares or  streets  that  were  thus  lighted 
continuously  all  the  way  from  end  to  end; 
that  only  23  electric  lights  or  lamps  in  all  were 
or  ever  had  been  used  or  employed  in  the  city 
for  street-lighting  purposes ;  that  the  remain- 
der of  the  lights  not  used  on  Commerce  street 
and  Dexter  avenue  were  employed  on  parts 
of  certain  streets,  and  were  conflned  witiiin 
a  narrow  compass,  mainly  in  the  business 
center  of  the  city;  that  no  greater  number  of 
lights  or  lamps  were  employed  or  contracted 
for,  at  any  time,  in  the  city,  for  street-light- 
ing purposes,  than  were  used  in  the  year  1884 
up  to  the  1st  of  November  of  that  year;  that 
the  area  or  territory  covered  with  these  lights 
had  not  in  any  manner  been  enlarged;  and 
that  there  were  a  great  variety  of  electric 
lights  other  than  the  Brush  dectric  light 
serviceable  for  lighting  streets,  and  were  in 
use  in  various  cities  of  the  United  States.  It 
was  further  proven  by  a  witness  that  the  leg- 
islature of  Alabama  convened  in  Montgomery 
on  the  11th  of  November,  1884,  remaining  In 
session,  before  its  recess,  during  the  balance 
of  that  month  and  a  part  of  the  succeeding 
month;  that,  in  the  absence  of  an^  contract 
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4>etween  the  city  and  the  defendant  after  the 
l8t  day  of  Kovember,  1884,  the  mayor  of  the 
city  made  a  temporary  arrangement  with  the 
defendant  to  furnish  the  Brush  electric  light 
to  the  city  for  the  purpose  of  keeping  the 
portion  of  the  city  above  described  lighted 
during  the  balance  of  the  month  of  November 
and  the  month  of  December,  1884.  This  was 
in  substance  all  the  proof  in  the  cause.  Tlie 
court  charged  the  jury  that  if  they  believed 
the  evidence  the  plaintiff  was  entitled  to  re- 
cover the  prices  of  the  machinery,  as  fixed  in 
the  above  card  of  rates,  with  interest  from 
January  1, 1885. 

8,  F.  Rioe  and  A.  A.  Wiley,  for  plaintiff 
In  error.    H.  O.  Tompkins,  tot  defendant  in 

a error. 

« 

•  *Mr.  Justice  Hablan,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
(pinion  of  the  court. 

«     1.  The  special  pleas  contained  nothing  of 
^  which  the  defendant  could  not  have  availed 

*  himself  under  his  plea  of  tbe'general  issue. 
If  the  court  erred  in  sustaining  the  demurrer 
to  any  of  the  special  pleas,  it  was  an  error 
without  injury,  and  therefore  not  constitat* 
ing  a  ground  of  reversal.  Code  Ala.  1886,  § 
2675;  £annady  v.  Lambert,  37  Ala.  59. 

2.  It  was  not  error  to  allow  the  written 
agreement  between  the  parties  to  be  read  in 
evidence,  without  proof  of  its  execution. 
The  Code  of  Alabama  provides  that  "every 
written  instrument,  the  foundation  of  the 
salt,  purporting  to  be  signed  by  the  defend- 
ant, bis  partner,  agent,  or  attorney  in  fact, 
most  be  received  in  evidence  without  proof 
of  the  execution,  unless  the  execution  there- 
of is  denied  by  plea,  verified  by  aiHdavit." 
Section  2770.  There  was  no  such  plea  in  this 
case. 

3.  By  the  terms  of  the  agreement  between 
the  parties,  the  defendant  was  to  pay  a  cer- 
tain amount  to  the  plaintiff,  by  a  named  day, 
for  the  machinery,  dial,  and  lamps,  provided 
-the  city  council  of  Montgomery  concluded 

"to  adopt  the  Brush  electric  light  for  the 
future  lighting  of  the  streets"  of  that  city, 
after  the  expiration  of  the  contract  which 
Follak  &  Co.  then  had  with  the  city.  The 
main  question  in  the  case  is  whether  the  con- 
tingency just  stated  happened  prior  to  Jan- 
nary  1,  1885;  if  so,  the  contract  between  the 
parties  became  one  of  absolute  sale,  and 
bound  the  defendant  to  pay  on  that  day  the 
specified  card  rates  for  the  property.  The 
defendant  insists  that  the  agreement,  con- 
strued in  the  liglit  of  the  circumstances  at- 
tending its  execution,  contemplated  some- 
thing more  than  the  adoiition  by  the  city 
council  of  the  Brush  electric  light  for  the  lim- 
ited territory  covered  by  the  contract  which 
Follak  &  Co.  then  had  with  the  city;  and 
that  the  parties  made  their  agreement  with 
reference  to  an  enlargement,  after  the  ex- 
piration of  that  contract,  of  the  area  in  the 
MSity  to  be  lighted  with  the  Brush  electric 
light.  We  do  not  assent  to  this  construc- 
tion.   The  agreement  was  made  in  view  of 


the  fact  that  the  city  was  then  nsing.  under' 
the  contract  with  Follak  &  Co.,  only  23  of 
the  Brush  electric  lights.  The  machine, 
dial,  and  lamps  furnished  by  the  defendanfr 
were  used,  and  presumably  were  needed,  in  ^ 
order  that  Follak  &  Co.  might  perform  that^ 
contract.  He  was  to*pay  only  certain  rental* 
therefor  in  case  the  city  council  concluded 
"not  to  continue  lighting  the  streets  of 
Montgomery  with  the  Brush  electric  light 
after  the  expiration  of  the  present  contract 
with  said  Follak  &  Co. ;"  and  if  the  council 
concluded  otherwise,  then  the  machine,  dial, 
and  lamps  were  to  be  returned  to  the  defend- 
ant, fully  repaired,  and  in  good  working  or- 
der, by  January  1,  1885.  These  provisions 
clearly  show  that  the  lighting  of  the  streets 
after  November  1,  1884.  with  the  Brush 
electric  light,  under  an  arrangement  for 
that  purpose  with  the  city  council,  even  to 
the  limited  extent  provided  for  by  the  con- 
ti-act  with  Follak  &  Co.,  was,  within  the 
meaning  of  the  parties,  such  an  adoption  of 
that  light  by  the  city  as  bound  the  plaintiff 
to  purchase  the  machine,  dial,  and  lamps  in 
question,  and  pay  therefor,  by  January  1, 
1885,  the  sum  of  $6,180.  It  could  not  have 
been  their  intention  to  make  the  permanent 
adoption  of  the  Brush  electric  light  for  an  in- 
definite period  for  all  the  streets  of  the  city, 
or  for  a  larger  territory  than  that  stipulated 
for  in  the  contract  with  Follak  &  Co.,  a  con- 
dition precedent  to  the  defendant's  obliga- 
tion to  buy  the  property  at  the  aggregate 
price  fixed.  The  communication  of  Follak 
to  the  city  council  under  date  of  October  4, 
1884,  supports  this  conclusion.  He  dis- 
tinctly says  that,  if  the  then  existing  con- 
tract was  not  renewed,  he  was  under  a  duty 
by  his  agreement  with  the  defendant  to  take 
down,  pack,  and  deliver  the  machinery  at 
Cleveland,  Ohio;  implying  that,  if  his  con- 
tract was  renewed,  no  such  duty  would  rest 
upon  him;  and  that  the  contingency  hap- 
pened upon  which  the  defendant  became 
bound  to  purchase  the  property  outright  at 
the  price  above  named,  appears  from  the 
fact  that  the  contract  of  Follak  &  Co.  was  re- 
newed. That  renewal  is  shown  by  the  action 
of  the  city  council  on  the  3d  of  November. 
1884.  Its  action  in  response  to  the  written 
communication  of  FoUaJc,  under  date  of  Oc- 
tober 4th,  and  its  monthly  payments  there- 
after to  him,  operated  as  an  effective  re- 
newal of  his  contract  with  the  city,  although 
such  renewal  was  not  evidenced  by  a  written 
contract  covering  a  fixed  period  of  time. 
City  Council  of  Montgomery  v.  Water- Works 
Co.,  77  Ala.  254.  ^ 

4.  It  is  also  contended  that  the  plaintiff  § 
was  not  entitled  totecover,  except  upon  aver-  • 
ment  or  proof  that  it  had  transferred  or  offered 
to  transfer  to  the  defendant  the  shares  of 
stock  held  by  it  and  by  the  Brush  Electric 
Company  of  Cleveland,  Ohio,  in  the  Brush 
Electric  Light  &  Fower  Company  of  Mont- 
gomery. This  cannot  be,  unless,  as  insisted, 
his  promise  to  pay,  in  the  contingency  named 
in  the  third  article  of  the  agreement  of  .Noi 
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.Tember  13, 1883,  the  sum  of  t6,180.  waa  in 
consideration  of  the  plaintiff's  promise  to 
transfer,  or  have  transferred  to  him,  the 
above  sliares.  In  support  of  this  position  the 
case  of  Bank  t.  Hagner,  1  Pet.  455,  465,  is 
cited.  It  waa  there  said  that  the  inclination 
of  the  courts  strongly  favors  as  obviously 
just  that  construction  of  contracts  which 
makes  the  coveuants  or  promises  of  the  par- 
ties dependent,  rather  than  independent. 
After  observing  that  the  seller  ought  not  to 
be  compelled  to  part  with  his  property  with- 
out receiving  the  consideration,  nor  the  pur- 
chaser to  part  with  his  money  without  an 
equivalent  in  return,  the  court  said:  "Hence, 
in  such  cases,  if  either  a  vendor  or  a  vendee 
wish  to  compel  the  other  to  fulfill  his  con- 
tract, he  must  make  his  part  of  the  agree- 
ment precedent,  and  cannot  proceed  against 
the  other  without  an  actual  performance  of 
the  agreement  on  his  part,  or  a  tender  or  re- 
fusal." 

But  it  is  clear,  as  said  in  Railroad  Co.  v. 
Howard,  13  How.  307, 339,  that  covenants  are 
to  be  considered  dependent  or  independent, 
according  to  the  intention  of  the  parties,  to 
be  deduct  from  the  whole  instrument  It  is 
manifest  that  the  covenant  of  the  plaintiff  in 
relation  to  the  transfer  of  stock  in  the  Brush 
Electric  Light  &  Power  Company  is  wholly 
independent  of  the  agreement  in  relation  to 
the  machine,  dial,  and  lamps  in  question. 
The  consideration  for  such  transfer,  and  for 
the  settlement  and  satisfaction  of  all  claims 
due  by  Pollak  &  Co.  and  by  the  Brush  Elec- 
tric Light  &  Power  Company  to  the  plain- 
tiff, was  the  payment  by  Pollak  of  a  certain 
amount,  part  in  cash  on  the  execution  of  the 
agreement  of  November  13,  1883,  and  the 
balance  on  the  1st  of  January,  1884.  On  the 
other  hand,  the  consideration  for  Pollak's 
agreement  to  pay,  in  a  certain  contingency, 
a  specified  sum  for  the  machine,*dial,  and 
lamps,  was  his  becoming  the  absolute  owner 
of  those  articles,  upon  the  happening  of  that 
contingency.  The  cost  of  the  articles  was 
fixed  by  the  agreement  at  a  certain  aggregate 
sum,  without  reference  to  the  transfer  of  the 
above-mentioned  stock.  There  is  nothing 
whatever  in  the  contract  indicating  that  the 
payment  for  the  macliine,  dial,  and  lamps 
was  to  depend,  in  any  degree,  upon  the  trans- 
fer of  the  stock,  or  that  the  transfer  of  the 
stock  was  to  depend  upon  the  adoption  of  the 
Brush  electric  light  by  the  city.  Tlie  cove- 
nants were  wholly  independent;  and  there- 
fore it  was  not  essential  to  the  plaintiff's 
right  to  recover  that  it  should  allege  or  prove 
that  its  agreement  to  transfer  or  have  trans- 
ferred to  the  defendant  the  above-described 
stock  had  been  performed.  That  may  be 
the  subject  of  a  separate  suit. 

As  the  court  below  correctly  interpreted 
the  agreement  between  the  parties,  and  as 
the  evidence  showed  tliat  tlie  contingency 
happened  which  entitled  the  plaintiff  to  re- 
cover the  sum  specified  in  the  agreement  as 
the  value  of  the  property,  the  direction  to  the 
Jury  to  find  for  the   plaintiff  was   right. 


Goodlett  V.  Raflroad  Co.,  122  U.  S.  391, 7  Sup, 
Ct.  Rep.  1254;  Kane  v.  Railroad  Co.,  128  U> 
S.  — ,  ante,  16.    The  judgment  is  affirmed. 


COBNELIUS  t), 
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Kessel.) 


(November  19, 1888.) 

JPUBtlO  IiAiroS— ESTKT— IWVAMD  IW   PABT— ClS- 
CKLLATIOy  or  WhOLB — Su'BSEgUENT  F^TBKTS. 

Def  endantentered  two  tracts  of  land  as  subject 
to  entry  as  public  lands  of  the  United  States, 
paid  the  full  purchase  price,  and  received  a  re- 
ceipt from  tiie  reoetver  of  the  land-offloe.  Upon 
disoovering  that  one  of  the  tracts  was  not  sub- 
ject to  entry,  the  commisBloner  of  the  general 
land-offloe  canceled  the  entry  as  to  both  tracts, 
without  notice  to  defendant,  and  without  retum- 
ing  or  offering  to  return  the  purchase  money. 
2eld,  that  the  order  was  invalid  as  to  the  tract 
subject  to  entry,  and  that  defendant  could  rely 
on  the  original  entry,  and  was  entitled  to  have 
conveyed  to  him  the  legal  title  held  by  one  who 
had  received  a  patent  for  said  tract  after  th» 
order  of  cancellation. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Wisconsin. 
Conrad  Km,  tot  plaintiff  In  error.  „ 

Field,  J.  'This  case  comes  to  us  from  the> 
supreme  court  of  Wisconsin.  It  is  an  action 
for  the  possession  of  40  acresof  land,  being 
part  of  a  quarter  section  in  township  16  of 
range  20,  in  the  county  of  Sheboygan,  in  that 
state,  and  waa  brought  in  the  circuit  court  of 
that  county.  The  complaint  alleges  that  the 
plaintiff  has  the  lawful  title,  as  the  owner  in 
fee-simple,  and  the  right  to  the  possession  of 
the  demanded  premises,  and  that  the  defend' 
ant  wrongfully  withholds  them  from  him, to 
his  damage  of  $300.  It  therefore  prays  that 
the  defendant  may  be  adjudged  to  surrender 
to  the  plaintiff  their  possession,  and  to  pay  the« 
said  damages.  In  support  of  his  alleged  title$ 
the  plaintiff  relies  on  a  patent'of  the  United* 
States  for  a  tract  embracing  the  demanded 
premises,  issued  to  one  Myron  H.  Puffer,  on 
the  4th  of  June,  1877,  upon  a  homestead  en- 
try made  by  him  in  December  of  the  previ« 
ous  year,  and  sundry  mesne  conveyances  from 
the  patentee. 

The  answer  of  the  defendant  admits  that 
she  was  in  possession  of  the  premises  at  the 
commencement  of  the  action,  butdenies  gen- 
erally and  specifically  the  other  allegations  of 
the  complaint,  and  pleads,  in  bar  of  the  ac- 
tion, an  entry  upon  the  premises,  by  her  and 
those  through  whom  she  derives  her  interest, 
under  claim  of  title,  exclusive  of  any  other 
right,  founded  upon  a  written  instrument  as 
a  conveyance  thereof,  and  their  occupation 
under  such  claim  for  more  than  10  years  pri* 
or  to  the  commencement  of  the  action.  The 
answer  also  setsfortli,  under  a  separate  head- 
ing or  count,  by  way  of  counter-claim,  vari- 
ous matters,  which  the  defendant  claims  con- 
stitute in  equity  a  defense  to  the  action,  and 
entitle  her  to  a  decree  that  she  luts  a  right  to 
the  title  and  possession  of  the  premises. 
Those  matters,  briefly  slated,  are  substantial- 
ly as  follows:    In  January,  1856,  one  Henry 


lAffirming  16  N.  W.  Kep.  530. 
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I.  Davidson  entered  two  tracts  of  land  In 
township  16  CMC  range  20,  in  Sheboygan  coun- 
ty, one  of  which  constitutes  the  premises  in 
controversy,  as  public  lands  of  the  United 
States,  sabject  to  entry,  paid  the  full  purchase 
price  to  the  receiver  of  the  land-office  for  the 
district,  and  obtained  from  him  the  usual  du- 
plicate receipt  therefor,  which  was  duly  re- 
corded in  the  ofiSce  of  register  of  deeds  of  the 
county,  in  April,  1857.  Subsequently,  Da- 
vidson and  his  wife  conveye<l  the  tract  in  con- 
troversy to  one  Jospph  Heln,  and  from  him, 
through  snndry  mesne  conveyances,  all  of 
which  are  on  record  in  the  register's  office  of 
the  county,  the  property,  in  October,  1869, 
became  vested  in  Jacob  Eessel,  the  husband 
of  the  defendant.  Kessel  died,  in  July,  1876, 
In  possession  of  and  thus  owning  the  prem- 
ises, leaving  the  defendant,  as  his  widow,  and 
fonr  children  surviving  him.  By  his  Ixst  will 
and  testament,  which  has  been  admitted  to 
probate,  he  devised  to  the  defendant  a  life- 
restate  in  the  premises  in  controversy;  and 
MSbe  is  now  in  possession,  holding  the  same 
•  therennder,  the  fee  thereof  being  in  the'chil- 
dren,  subject  to  her  life-estate.  And  she  al- 
leges that,  from  the  time  of  the  entry  by  Da- 
vidson down  to  the  death  of  Kessel,  there  was 
an  uninterrupted  possession  and  claim  of  title 
by  Kessel  and  his  predecfssors,  and  that  val- 
uable improvements  were  made  thereunder, 
without  their  knowledge  of  any  adverse  claim 
or  of  the  assertion  of  interest  of  any  kind. 

In  October,  1857,  an  order  was  made  by 
the  commissioner  of  the  general  land-office, 
canceling  the  entry  of  Davidson  for  the  two 
tracts  of  land,  on  the  alleged  ground  that  one 
of  them — not  the  tract  embracing  the  prem- 
ises in  controversy — was  included  in  a  prior 
grant  to  the  state,  and  therefore  was  not  sub- 
ject to  entry.  The  order  of  cancellation  was 
made  without  previous  notice  of  any  kind  to 
Davidson,  or  any  pstrty  in  interest  under  the 
entry,  and  the  purchase  money  paid  was  never 
returned  or  offered  to  him.  or  to  any  of  his 
successors  in  interest;  and  the  defendant 
contends  that  the  order  was  erroneously  and 
Improperly  made.  The  commissioner  of  the 
general  land-office  afterwards  came  to  the 
same  conclusion;  and  in  June,  1879,  he  di- 
rected the  entry  to  be  reinstated  as  to  the 
tract  whicli  had  not  been  previously  granted 
to  the  state, — that  is,  the  tract  in  controversy 
in  this  case.  It  was  between  the  cancellation 
and  the  reinstatement  of  the  entry  as  to  this 
tract  that  the  homestead  entry  was  made  by 
Myron  H.  FufFer,  and  the  patent  issued  to 
him.  The  answer  also  imputes  fraudulent 
conduct  to  the  register  or  receiver  of  the 
land-office  of  the  district,  alleging,  on  in- 
formation and  belief,  that  the  entry  of  Puffer 
was  made  in  his  interest;  but  It  is  not 
deemed  necessary  to  repeat  the  imputations. 
It  concludes  with  a  prayer  that  the  title  to 
the  premises  may  be  adjudged  to  have  been 
in  Jacob  Kessel  at  the  time  of  his  death,  and 
that  the  defendant  is  entitled  to  the  posses- 
sion thereof,  or  that  such  other  and  further 
relief  be  granted  as  may  bo  Just. 


The  practice  of  setting  np.  In  actions  at 
law,  defenses,  whether  of  a  legaH.  or  equitable 
character,  is  permissible  under  the  hiws  of 
Wisconsin.  They  are  required,  however,  to 
be  separately  stated,  that  they  may  be  con-f 
sidered  on  their  distinctive  merits,  and,  if'es-? 
tablished,  that  the  appropriate  relief  may  be 
administered.  Wlien,  as  in  this  Instance, 
the  action  is  for  the  possession  of  land,  the 
grounds  set  forth  must  be  sufficient  to  entitle 
the  defendant  to  a  decree  that  the  title  of  tlie 
property  be  transfeired  from  the  plaintift  to 
inm,  or  that  the  plaintiff  be  enjoined  from 
prosecuting  the  action  for  the  possession  of 
the  property.  The  equitable  defense  is, 
therefore,  to  be  first  considered  and  deter- 
mined; for,  if  sustained,  there  will  be  no  oc- 
casion for  proceeding  with  the  remedy  at  law, 
(Quinby  v.  Conlan,  104  U.  S.  420;)  and  that 
course  was  pursued  in  the  present  case.  The 
court  took  up  the  matters  alleged  as  grounds 
for  equitable  relief,  and  considered  the  evt 
dence'adduced  in  their  support;  and  it  there- 
upon found  that  the  allegations  of  the  answer 
as  to  those  matters  were  sustained  in  all  par- 
ticulars. Judgment  was  accordingly  rendered 
in  favor  of  the  defendant,  declaring  that  the 
entry  of  Myron  H.  Puffer,  and  the  patent 
thereon  issued  to  him,  were  null  and  of  no 
effect  as  a  conveyance  of  the  premises;  that 
the  defendant's  testator  died,  vested  with  an 
equitable  title  to  them,  and  entitled  to  their 
possession  and  to  a  patent  therefor  from  the 
United  States,  and  that  the  defendant  has 
such  estate  and  possession  during  her  life; 
and  directing  that  the  complaint  of  the  plain- 
tiff be  dismissed,  with  costs.  On  appeal  to 
the  supreme  court  of  the  state,  the  judgment 
was  affirmed.    16  N.  W.  Kep.  550. 

The  40  acres  in  controversy  were  subject 
to  entry  in  January,  1856,  when  Davidson 
entered  them,  togetlier  with  another  tract. 
The  validity  of  the  entry  of  those  acres  was 
not  affected  by  the  fact  that  the  second  tract 
belonged  to  the  state  of  Wisconsin  under  the 
8wam[>-land  grant,  and  was  not,  therefore, 
subject  to  the  disposal  of  the  United  States. 
A  defect  in  the  title  of  one  of  several  parcels 
sold,  does  not  invalidate  the  sale  of  the  others, 
if  the  purchaser  makes  no  objection.  When 
the  tract,  which  was  subject  to  entry,  was 
thus  purchased  and  paid  for,  it  ceased  to  be 
subject  to  the  disposal  of  the  United  States; 
it  was  not  in  equity  their  property.  Carroll 
V.  Safford,  3  How.  441,  460;  Witlierspoon  v. 
Duncan,  4  Wall.  210,  218.  The  legal  title, 
it  is  true,  was  retained  by  them ;  but  they 
held  it  as  trustee,  for  the  benefit  of  the  pur-^ 
chas'r;  and  they  were  bound  upon  proper^ 
application'to  issue  to  him  a  patent  therefor.'- 
If,  from  inadvertence  or  mistake  as  to  their 
rights,  or  other  cause,  they  afterwards  con- 
veyed that  title  to  another,  the  grantee  with 
notice  took  it,  subject  to  the  equitable  claim 
of  the  first  purcliaser,  who  could  compel  its 
transfer  to  him.  In  all  such  cases  a  court  of 
equity  will  convert  the  second  purchaser  into 
a  trustee  of  the  true  owner,  and  compel  liim 
to  convey  the  legal  title.    Lindsey  v.  Ua  wes. 
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2  Black,  554;  Stark  t.  Starrs.  6  WaU.  402- 
419. 

The  power  of  supervision  possessed  by  the 
commissioner  of  the  general  land-office  over 
the  acts  of  the  register  and  receiver  of  the 
local  land-oflices.  in  the  disposition  of  the 
public  lands,  undoubtedly  authorizes  him  to 
correct  and  annul  entries  of  land  allowed  by 
them,  where  the  lands  are  not  subject  to  en- 
try, or  the  parties  do  not  possess  the  qualifi- 
cations required,  or  have  previously  entered 
all  that  the  law  permits.  The  exercise  of 
this  power  is  necessary  to  the  due  adminis- 
tration of  the  land  department.  U  an  in- 
vestigiition  of  the  validity  of  such  entries 
were  required  in  the  courts  of  law  before 
they  could  be  canceled,  the  necessary  delays 
attending  the  examination  would  greatly  im- 
pair, if  not  destroy,  the  efficiency  of  the  de- 
partment. But  the  power  of  supervision 
and  correction  is  not  an  unlimited  or  an  ar- 
bitrary power.  It  can  be  exerted  only  when 
the  entry  was  made  upon  false  testimony,  or 
without  authority  of  law.  It  cannot  be  ex- 
ercised 80  as  to  deprive  any  person  of  land 
lawfully  entered  and  paid  for.  By  such  en- 
try and  payment  the  purchaser  secures  a 
vested  interest  in  the  property  and  a  right  to 
a  patent  therefor,  and  can  no  more  be  de- 
prived of  it  by  order  of  the  commissioner 
than  he  can  be  deprived  by  such  order  of  any 
other  lawfully  acquired  property.  Any  at- 
tempted deprivation  in  that  way  of  such  in- 
terest will  be  corrected  whenever  the  matter 
is  presented  so  that  the  judiciary  can  act 
upon  it. 

In  Lindsey  v.  Hawes  we  have  a  noted  in- 
stance, in  which  the  court  inquired  into  the 
facts  of  a  disputed  entry  of  public  lands,  and 
gave  efCeet  to  a  lawful  entry,  which  had  been 
set  aside,  and  the  certificate  issued  canceled, 
by  order  of  the  commissioner  of  the  general 
g(  land-office.  In  that  case  it  appeared  that 
^Lindsey  had,  in  1839,  applied  to  the  register 
•  and  receiver  of  the  land-office  at  Galena  to 
purchase  land,  claiming  the  right  of  pre-emp- 
tion under  the  act  of  1838,  by  reason  of  cul- 
tivation and  actual  residence  thereon;  and, 
having  established  his  claim  to  the  satisfac- 
tion of  tliose  officers,  he  received  from  them, 
in  June,  1839,  the  proper  certificate,  stating 
the  receipt  of  the  purchase  money,  and  that 
on  its  presentation  to  thecommissionerof  the 
general  land-office  he  would  be  entitled  to  a 
patent.  Subsequently,  in  1845,  the  commis- 
sioner set  aside  this  entry,  and  ordered  the 
certificate  to  be  canceled,  on  the  ground  that 
a  mistake  had  been  made  in  the  original  sur- 
vey of  the  land,  and  that  by  a  new  survey,  or- 
dered in  1844,  it  was  ascertained,  as  he  sup- 
posed, that  the  house  in  which  Lindsey  re- 
sided when  he  mude  his  claim  in  1839  wiis 
not  on  the  land  for  which  he  received  his 
certificate.  After  this,  one  Hawes  claimed 
a  pre-emption  right  to  the  same  land,  and  the 
commissioner  directed  the  register  and  re- 
ceiver to  hear  proof  of  his  right,  and  to  ad- 
judicate upon  it.  They  accordingly  heard 
bis  proof,  and  gave  him  a  certificate,  upon 


which  a  patent  was  afterwards  Issued  to  htm. 
Lindsey  died,  in  the  same  year  in  which  be 
made  his  entry;  and  his  heirs,  who  had  no 
notice  of  the  new  survey  made  five  years  aft- 
erwards, or  of  the  proceedings  by  which 
Hawes  established  his  claim  before  the  reg- 
ister and  receiver,  brought  suit  against 
Hawes,  and  grantees  from  him,  to  compel  a 
transfer  by  them  of  the  title  obtained  by  the 
patent  It  appeared  that  the  residence  of 
Lindsey  was  on  the  line  which,  according  to 
the  new  survey,  divided  the  quarter  section 
be  entered  from  an  adjoining  quarter  section; 
so  that,  in  one  sense,  it  may  be  said  that  he 
resided  on  both  quarter  sections.  The  court 
held  that  the  government  was  bound  by  the- 
original  survey;  that  Lindsey's  residence  waa 
sufficiently  on  the  section  which  he  claimed; 
that  the  patent  certificate  was  rightfully  is- 
sued to  him;  that  the  act  of  the  commissioner 
in  setting  it  aside  was  illegal,  and  did  not 
destroy  the  right  thus  vested;  that  the  land 
was  not,  therefore,  subject  to  entry  by  Hawes; 
that  the  patent  obtained  by  him  was  wrong- 
fully and  illegally  issued  to  him;  and  that  the 
heirs  of  Lindsey  were  entitled  to  a  convey-ct 
ance  of  the  legal  title  from  him  and  his  co-$ 
defendants.  *  That  case  covers  the  present* 
one  in  all  essential  particulars.  The  interest 
of  Davidson  in  the  tract  which  embraces  the 
premises  in  controversy,  acquired  by  him  by 
his  entry,  was  not  lost  or  impaired  by  the  or- 
der directing  its  cancellation.  Ttiat  order 
was  illegally  made;  and  those  claiming  un- 
der him  can  stand  upon  the  original  entiy, 
and  are  not  obliged  to  invoke  the  subsequent 
reinstatement  of  the  entry  by  the  commis- 
sioner. As  that  entry,  with  the  payment  of 
the  purchase  money,  gave  Davidson  a  right 
to  a  patent  from  the  United  States,  his  heirs 
are  entitled  to  a  conveyance  of  the  legal  title 
from  those  holding  under  the  patent  wrong* 
fully  issued  to  Puffer. 

Whether  Davidson  or  his  successors  would 
have  had  a  right  to  surrender  his  entry,  upon 
learning  that  one  of  the  tracts  entered  had 
been  previously  granted  to  the  state,  and 
claim  a  return  of  the  purchase  money,  is  a 
question  that  does  not  arise  here.  It  is  suf- 
ficient to  say  that,  until  such  objection  was 
raised  by  them,  it  did  not  lie  with  the  land 
department  to  oppose  the  completion  of  bis 
title  to  the  tract  which  was  subject  to  entry. 
The  judgment  entered  in  the  court  below 
would  have  been  in  better  form  had  it  di- 
rected a  conveyance  to  the  heirs  of  Jacob 
Kessel,  subject  to  the  life-estate  of  the  de- 
fendant, from  those  holding  under  the  patent 
to  Puffer,  of  the  legal  title  which  he  had  ac- 
quired to  that  portion  w^hich  was  subject  to 
entry.  The  heirs  would  thus  avoid  the  ne- 
cessity of  applying  to  the  land  department 
for  a  patent,  which  it  might  refuse  to  issue 
until  the  patent  already  issued  had  been  can- 
celed by  judicial  proceedings.  The  supreme 
court  of  the  state  makes  some  comment  upon 
the  form  of  the  judgment,  but  observes  that 
there  is  nothing  in  it  of  which  the  plaintiff  can 
complain.    He  cannot  be  prejudiced  by  the 
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cancellation  of  the  patent,  because  the  legal 
title  vested  in  him  by  that  instrument  must 
inure  to  those  who  have  the  superior  right  to 
it.    The  judgment  is  therefore  aOirmed. 


I 


(128  U.  S.  464) 

HXTNT  V.  BLACEBUHN  tt  til. 
(November  36, 18S8.) 

1.  ESTOFPKI. — Bt  Conduot— Hdsbahd  asb  Whb — 
Tbnahot  bt  Ektibxths. 

Defendant  purchased  an  nndivided  half  of  land, 
and  her  husband  afterwards  purchased  the  other 
half.  A  deed  of  the  whole,  recognizing  their 
■eparate  interests,  was  executed,  but  not  re- 
corded. Both  joined  In  a  conveyance  of  the  hus- 
band's half,  defendant's  acknowledgment  being 
for  relinauishment  of  dower;  and  at  that  time 
another  deed  of  the  whole  was  procured  from 
tbMr  grantor,  running  directly  to  both.  After 
the  husband's  death  defendant  brought  suit 
against  the  husband's  vendee  to  auiet  uer  title 
to  a  half,  and  to  have  a  tax  title  deolared  to  be 
for  the  benefit  of  herself  and  the  vendee,  and  ob- 
tained a  decree  accordingly;  and  In  another  snit 
by  her  and  the  vendee,  as  co-owners,  they  ob- 
tained a  decree  rectifying  their  title  deeds,  and 
vesting  the  title  in  defendant  and  a  purchaser 
ftom  BQcb  vendee.  Held,  that  defendant  could 
not  claim  an  estate  in  the  whole  tract  by  entirety. 

t.  WiTWHss— ArroBJiBT  Airo  Cubnt— Waivbb  ot 

PsrVILSOE. 

Defendant,  alleging  that  she  was  deceived  in 
relation  to  her  rielits  by  her  counsel,  and  having 
slven  testimony  In  relation  thereto,  cannot  ob- 
ject to  testimony  by  such  counsel  upon  the  same 
matters. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Ar- 
kansas. 

Hunt  filed  his  bill  in  equity  In  the  district 
flourt  for  the  Eastern  district  of  Arkansas, 
on  the  25th  of  June.  1881.  against  Sallie  S. 
Blacliburn,  Charles  B.  Blackburn,  and  W.  F. 
Smith,  claiming  as  a  purchaser  for  value, 
with  the  knowledge  and  assent  of  Sallie  S. 
Blackburn,  of  an  undivided  half  of  a  planta- 
tion in  Desha  county.  Ark.,  of  which  the  de- 
fendant Sallie  S.  Blackburn  owned  the  otlier 
half,  and  deraigning  title  by  sundry  mesne 
conveyances  from  one  Shepard  to  W.  A. 
Bnck,  whose  wife  said  Sallie  S.  then  was,  by 
Buck  and  wife  to  Drake,  Drake  to  "Winfrey, 
who,  as  Hunt  alle^red.'purchased  for  value 
with  Mrs.  Buck's  knowledge  and  assent,  Win- 
frey's assignee  to  Weatherford,  and  Weather- 
ford  to  himself;  setting  up  certain  decrees 
hereinafter  mentioned,  and  praying,  after 
averments  appropriate  to  such  relief,  that  his 
Utle  be  quieted,  and  for  partition.  Defend- 
ant Sallie  S.  Blackburn  answered  April  25, 
1888,  asserting  sole  ownership  of  the  lands 
nnder  a  deed  from  Shepard  to  W.  A.  Buck, 
her  then  husband,  and  herself,  and  charging, 
in  respect  to  the  decrees  upon  the  title,  that 
■he  was  misled  by  her  attorney  and  confi- 
dential adviser,  Weatherford,  as  to  her  riglits, 
and  was  not  estopped  thereby  or  by  any  con- 
duct of  hers,  in  faith  of  which  either  Winfrey 
or  Hunt  acted  in  purchasing.  The  cause  was 
heard  and  the  bill  dismissed  March  10,  1884, 
and  from  that  decree  this  appeal  is  prosecuted. 
The  case  made  upon  the  pleadings  and  evi- 
dence appears  to  be  as  follows:  Sallie  S. 
Blackburn,  then  Sallie  S.Buck,  wife  of  Wal- 


ter A.  Buck,  on  the  24tb  day  of  April,  1868, 
purchased  of  one  Shepard  an  undivided  halt 
of  978  acres  of  land  in  Desha  county,  Atk., 
partially  improved,  and  took  a  title-bond 
stipulating  for  a  mode  of  division  to  be  made 
between  her  and  her  vendor,  as  soon  as  prac- 
ticable, 80  that  each  should  have  half  the  im- 
proved land,  and  for  a  conveyance  in  fee  to 
Mrs.  Buck  when  the  division  was  made.  Mrs. 
Buck  was  put  in  possession  of  an  undivided 
half  in  accordance  with  the  agreement.  In 
June,  1868,  W.  A.  Buck,  the  husband,  pur- 
chased the  other  half  of  Shepard,  who  gave 
him  a  written  memorandum  evidencing  the 
purchase.  Buck  then,  in  January,  1869,  sold 
his  half  to  J.  S.  Drake,  conveying  the  same 
to  him  on  the  second  day  of  that  month  by 
warranty  deed,  in  which  his  wife,  Sallie  S., 
Joined,  her  acknowledgment  being  that  for 
relinquishment  of  dower. 

The  evidence  tends  to  show  that  during 
1868  Shepard  executed  and  delivered  a  deed 
of  the  property  to  Mr.  and  Mrs.  Buck,  so 
drawn  as  to  recognize  their  separate  interests, 
which  deed  was  not  recorded,  but  in  Janu« 
ary,  1869,  when  Buck  sold  to  Drake,  the  lat- 
ter's  then  attorney  was  not  satisfied,  and 
drew  another  deed  of  the  entire  property  for  « 
Shepard  to  execute,*which  he  did,  running* 
directly  to  Walter  A.  Buck  and  Sallie  S. 
Buck,  and  bearing  the  same  date  as  the  deed 
to  Drake,  January  2, 1869.  Drake  and  Buck 
and  wife  farmed  the  land  in  partnership  up 
to  1872,  when,  on  the  7th  of  February  of 
that  year,  Drake  sold  to  J.  T.  Winfrey,  and 
gave  him  an  agreement  to  convey.  In  the 
mean  time  Buck  died,  and  on  the  11th  day  of 
March,  1872,  Mrs.  Buck  filed  her  sworn  bill 
in  equity  against  the  children  and  heirs  at 
law  of  Buck,  deceased,  Shepard,  Drake,  Win- 
frey, and  others,  in  the  circuit  court  of  Desha 
county,  claiming  an  undivided  half  of  the 
land,  setting  forth  the  ownership  by  her  hus- 
band of  the  other  half,  his  sale  to  Drake,  and 
Dralie's  to  Winfrey,  and  praying  that  her 
title  to  "said  undivided  half  of  said  property" 
be  quieted,  and  for  partition.  Upon  this  bill 
a  decree  was  rendered  September  12,  1878, 
which  found  the  purchase  by  Mrs.  Buck  of 
Shepard,  April  24, 1868,  of  an  undivided  halt 
of  the  lands,  and  the  subsequent  purchase  by 
Buck  of  the  other  half,  and  Buck's  sale  and 
conveyance  of  "his  half  of  said  land"  to 
Drake,  and  quieted  Mrs.  Buck's  title  to  an 
undivided  half.  Shepard  derived  title  to  the 
lands  through  a  purchase  under  a  deed  of 
trust  given  by  Henry  J.  Johnson  to  one 
Tate,  and  by  mistake  one  parcel  was  omitted 
from  the  trust  deed,  and  the  mistake  had 
been  inadvertently  carried  through  all  the 
successive  conveyances  down  to  the  Bucks. 
In  1872,  Randolph,  a  judgment  creditor  of 
Johnson,  had  caused  an  execution  to  be 
levied  on  the  omitted  parcel,  and  Mrs.  Buck 
and  Drake  filed  a  bill  in  the  Desha  circuit 
court  against  Kandolpli,  Winfrey,  and  others, 
to  enjoin  sale  upon  the  execution,  correct  the 
mistake,  quiet  Uie  title,  and  compel  Winfrey 
to  complete  his  purchase.    Pending  the  suit. 
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Hn.  Back  ehanged  her  name  by  Intermar- 
riage  with  Blackbnni,  wbo  was  made  a  party, 
and  Bubsequently  died. 

This  case  vent  to  decree,  dismissing  the 
bill,  from  which  an  appeal  was  prosecuted  to 
the  supreme  court  of  Arltansas,  the  decision 
of  which  tribunal  is  reported  under  the  title 
^  Blackburn  v.  Randolph,  33  Ark.  119.  The 
$  opinion,  after  setting  forth  Shepard'a  title, 
*  States  that  he  sold  "an  undivided  halfof  the 
lands  to  complainant  S.  S.  Buck,  and  still 
later  the  other  undivided  half  to  her  husband, 
W.  A.  Buck,  since  deceased,  but  who  in  his 
life-time  sold  his  interest  to  complainant 
Drake,  who  afterwards  sold  to  Winfrey." 
The  decree  of  the  circuit  court  was  reversed, 
and  a  decree  entered  in  the  supreme  court,  at 
the  November  term,  1878,  "vesting  in  com- 
plainant Sallie  S.  Blackburn  and  defendant  J. 
T.  Winfrey  all  the  legal  and  equitable  title  in 
and  to  said  plantation  that  was  in  Henry  J. 
Johnson  at  the  time  of  the  execution  of  the 
deed  of  trust  to  said  Tate. "  It  appears,  also, 
from  the  report  of  this  case,  that  Johnson 
had  given  a  mortgage  on  the  land  to  one 
Oraddy,  wbo  filed  a  bill  to  foreclose  it,  setting 
up  the  sale  to  Shepard  and  his  sale  to  W.  A. 
and  Sallie  S.  Buck,  who  were  made  parties, 
and  that  a  decree  was  rendered  in  said  cause 
October  28,  1869,  conflrming  the  title  to  said 
lands  in  Buck  and  wife  under  said  purchases. 
In  the  conveyance  by  Buck  and  wife  to  Drake, 
January  2,  1869.  it  is  provided  that,  if  any 
recovery  is  had  in  the  suit  of  Graddy  against 
Johnson,  and  "it  results  as  an  incumbrance 
upon  this  property,  the  first  parties  are  only 
liable  to  the  extent  of  their  one-half  interest 
In  said  lands,  and  the  second  party  takes  sub- 
ject to  this  liability."  During  1878  Winfrey 
filed  his  voluntary  petition  in  bankruptcy  in 
the  United  States  district  court  for  middle 
Tennessee,  scheduling  half  of  the  lands  among 
bis  assets,  and  the  register  in  bankruptcy  con- 
veyed, November  1, 1878,  to  Harry  Harrison, 
Winfrey's  assignee.  The  property  was  sold 
and  conveyed  by  the  assignee  to  Weatherford, 
January  30,  1880,  and  Weatherford  conveyed 
to  Clarence  P.  Hunt,  July  11, 1880.  Weath- 
erford testifies  that  Mrs.  Buck  informed  him 
that  she  had  been  told  she  could  "  beat  Mr. 
Drake  out  of  any  interest  in  the  place,"  but 
had  replied  "that  she  did  not  wish  to  beat 
him  out  of  it,  as  her  husband  had  sold  to  him 
in  good  faith;  all  she  wanted  was  to  have 
him  settle  in  accordance  with  the  agreement 
made  in  her  husband's  life-time ;"  and  Weath- 
^  erford  commended  her  reply,  and  told  her  he 
e  did  not  think  "she  could  beat  Drake  if  she 
•  were  to  try."  Exactly  when  this'conversa- 
tion  took  place  is  not  clearly  made  out,  but 
the  evidence  tends  to  show  that  it  was  in 
1871  or  1872,  and  before  March  11,  1872,  the 
date  of  the  commencement  of  the  suit  of  Mrs. 
Buck  against  Buck's  heirs.  Weatherford  had 
drawn  the  original  con vef'ance  from  Sliepard, 
recognizing,  as  he  believes,  the  separate  in- 
terests; and  Weatherford  acted  as  solicitor  for 
Drake  and  Mrs.  Buck,  afterwards  Blackburn, 
in  the  litigation  which  resulted  in  the  decree 


by  the  supreme  court  of  Arkansas,  and  fur 
Mrs.  Buck  In  that  against  Buck's  heirs,  which 
wenttodeoree  in  the  Desha  county  ciicuit 
court.  Originally  Mrs.  Buck's  attorney,  he 
had  as  time  went  on  become  Drake's  attor« 
ney,  and  it  was  as  such  that  he  purchased  the 
property  at  the  assignee's  sale,  and  then  sold 
and  conveyed  to  Hunt  at  Drake's  request,  re- 
ceiving himself  only  the  amount  of  his 
charges,  but  Drake  receiving  acquittance  of 
several  thousand  dollars  which  Hunt  had  ad- 
vanced to  him  upon  the  strength  of  Drake's 
interest  in  the  property,  in  respect  to  which 
Weatherford  had  advised  Hunt  that  it  was 
ample  to  insure  him  against  loss.  Weather- 
ford was  not  at  this  time  acting  as  Mrs. 
Blackburn's  attorney.  She  had  resorted  to 
another  professional  adviser  in  relation  to 
her  interest  in  the  land  In  1876,  wbo  died  in 
1878,  when  she  consulted  bis  surviving  part- 
ner. 

So  far  as  appears,  Weatherford  had  no 
knowledge  or  information  which  would  have 
led  him  to  suppose,  up  to  June,  1880,  when 
he  conveyed  to  Hunt,  that  Mrs.  Blackburn 
was  determined  to  claim  the  whole  land  as  her 
own.  In  1875  Mrs.  Blackburn  wrote  Weath- 
erford: "It  is  Mr.  Drake's  half  of  the  place 
that  has  been  sold  for  taxes,  and  not  mine. 
I  think  Mr.  Winfrey  has  given  up  all  idea  of 
having  anything  todo  with  the  place,  as  they 
have  all  left  here,  and  I  am  in  possession,  and 
never  intend  to  give  it  up  until  Drake  and 
Winfrey  settle,  and  I  know  to  a  certainty  who 
it  belongs  to,  so  I  can  have  a  permanent  di- 
vision. I  am  having  rails  made  so  as  to 
fence  my  half  when  I  know  where  it  is." 
This  letter  and  some  others  in  the  record  were 
apparently  written  to  Weatherford  as  a  friend  « 
rather  than  as  an  attorney;  but  a  motion  was  ^ 
made  on  behalf  of  Mrs.  Blackburn  to^uppress  • 
Weatherford's  depositions,  of  which  there 
were  two,  and  the  letters,  upon  the  ground 
that  the  former  related  to  matters  communi- 
cated to  Weatherford  in  confidence  as  her  at- 
torney, and  that  the  letters  were  equally  con- 
fidential. 

J,  B.  HeUkell,  for  appellant. 

Mr.  Chief  Justice  Fuller,  after  statins 
the  facts  as  above,  delivered  the  opinion  ol 
the  court. 

Undoubtedly,  at  common  law,  husband  and 
wife  did  not  take,  under  a  conveyance  of  land 
to  them  jointly,  as  tenants  in  common  or  as 
joint  tenants,  but  each  became  seized  of  the 
entirety,  per  tout,  et  non  per  my;  the  con- 
sequence of  which  was  that  neither  could  dis- 
pose of  any  part  without  the  assent  of  the 
other,  but  the  whole  remained  to  the  surviv- 
or under  the  original  grant.  2  Bl.  Comm. 
182;  2  Kent,  Comm.  113;  1  Washb.  Real 
Prop.  (4th  Ed.)  672.  Nor  had  this  rule  been 
changed  at  the  time  of  these  transactions  by 
the  constitution  or  statutes  of  Arkansas. 
Robinson  v.  Eagle,  29  Ark.  202.  But  it  was 
also  true  at  common  law  that  as.  "in  point 
of  fact,  and  agreeable  to  natural  reason,  free 
from  artificial  deductions,  the  husband  and 
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wife  are  dlstinctand  Individual  persona  when 
lands  are  granted  to  them  as  tenants  in  com- 
mon, thereby  treating  them  without  any  re- 
spect to  their  social  union,  th^  will  bold  by 
moieties,  as  other  distinct  and  individual  per- 
sons would  do."  1  Frest.  Eat.  132;  2  Co. 
Inst.  187b;  1  Wasbb.  Beal  Prop.  (4th  Ed.) 
674;  McDermott  v.  French,  15  N.  J.  Eq.  80. 
The  supreme  court  of  Arlcansas  and  the  cir- 
cuit court  of  Desha  county  must  have  pro- 
ceeded upon  the  conclusion  that  Buck  and 
his  wife  held  by  moieties  in  decreeing  that, 
through  their  conveyance,  Drake  and  Win- 
frey l^came  the  owners  in  fee,  successively, 
of  Buck's  undivided  half  of  the  lands  in  ques- 
tion; and  the  decrees  of  these  two  courts  to 
^tbat  effect,  standing  unreversed,  would  seem 
^to  be  binding  abjudications  in  favor  of  com- 

•  plainant's  title.  *In  the  circuit  court  case 
Mrs.  Buck  sought  and  obtained  a  decree 
quieting  her  title  to  an  undivided  half  as  be- 
tween her  and  Buck's  heirs  and  Drake, 
Buck's  grantee,  and  holding  a  tax  title  to 
have  been  acquired  for  the  benefit  of  Drake 
and  herself,  and  she  is  to  be  held  to  have  em- 
braced her  whole  cause  of  action  in  one  suit. 
In  the  supreme  court  case  she  had  joined 
with  Drake,  in  seeking  relief  as  co-owners, 
against  an  execution  sale  of  a  parcel  of  the 
iand,  the  rectification  of  a  mistake  in  the 
deeds,  and  the  vesting  of  title  in  herself  and 
Drake,  and  the  compelling  Winfrey  to  accept 
title  to  the  Drake  half,  and  that  relief  was  in 
substance  accorded  by  the  decree.  Under 
such  circumstances  It  cannot  be  denied  that 
Hunt  was  justified  in  advancing  bis  money 
upon  the  strength  of  the  Drake- Winfrey  title. 
Defendant  Blackburn  insists,  however,  in  her 
answer,  that  the  part  she  took  in  the  litiga- 
tion of  these  two  cases  was  the  result  of  mis- 
placed confidence  in  her  counsel,  by  whom 
she  alleges  she  was  deceived,  misadvised,  and 
misled;  that  she  was  ignorant  of  her  rights; 
and  that  she  ought  not  to  be  held  estopped  in 
the  premises;  while  at  the  same  time  it  is 
objected  on  her  behalf  that  her  attorney,  on 
the  ground  of  privileged  communications, 
should  not  be  permitted  to  defend  himself  by 
testifying  to  the  facts  and  circumstances  un- 
der which  he  advised  her,  and  the  advice 
which  he  actually  gave. 

*  The  rule  which  places  the  seal  of  secrecy 
ikupon  communications  between  client  and  at- 
torney is  founded  upon  the  necessity,  in  the 
interest  and  administration  of  justice,  of  the 
aid  of  persons  having  knowledge  of  the  law 
and  skilled  in  its  practice,  which  assistance 
can  only  be  safely  and  readily  availed  of 
when  free  from  the  consequences  or  the  ap- 
prehension of  disclosure.  But  the  privilege 
is  that  of  the  client  alone,  and  no  rule  prohib- 
its the  latter  from  divulging  his  own  secrets. 
And  if  the  client  has  voluntarily  waived  the 
privilege,  it  cannot  be  insisted  on  to  close 
the  mouth  of  the  attorney.  When  Mrs. 
Blackburn  eiAered  open  a  line  of  defense 
which  involved  what  transpired  between  her- 
self and  Mr.  Weatherford,  and  respecting 
which  she  testified,  she  waived  her  right  to 


obJect*to  his  giving  his  own  account  of  the* 
matter.  As,  for  instance,  when  she  says 
that  the  original  deed  from  Shepard  was 
drawn  by  Weatherford,  that  she  has  not  got 
it,  and  that  she  thinks  she  gave  it  to  him,  it 
is  clear  that  her  letter  of  July  6, 1875,  calling 
for  that  deed,  and  Weatherford's  reply  of 
July  14th,  inclosing  it,  are  admissible  in  evi- 
dence. But,  apart  from  Weatherford's  evi- 
dence, the  testimony  of  Mrs.  Blackburn  and 
Drake,  together  with  the  documents  in  the 
case,  fail  to  satisfy  us  that  there  was  any  de- 
ceit or  misapprehension  in  the  premises,  or 
any  advice  given  Mrs. Blackburn  in  fraud  or 
in  mistake  of  fact  or  law.  Buck  and  his 
wife  purchased  the  separate  halves  at  differ- 
ent times,  and  with  the  intent  of  holding  in 
moieties,  and  conveyed  Buck's  half  to  Drake, 
who  paid  therefor  in  good  faith,  and  without 
actual  notice.  The  second  deed  of  Shepard 
was  so  drawn  as  to  run  directly  to  Buck  and 
wife,  and  upon  the  language  in  which  it  was 
couched  this  claim  is  set  up.  And  yet  that 
second  deed  was  given,  on  request  of  Drake's 
attorney,  at  the  very  time  when  Buck  and 
his  wife  were  conveying  to  Drake  for  valu- 
able consideration.  The  injustice  of  allow- 
ing Mrs.  Blackburn  to  insist,  years  after- 
wards, that  by  that  deed  she  acquired  an  es- 
tate by  entirety  is  too  apparent  to  need  com- 
ment. Nor  could  such  deed  divest  the  title 
which  had  once  vested  in  her  husband  and 
herself  by  the  former  conveyance  from  the 
same  grantor,  nor  alter  its  nature.  The  de- 
cree wUl  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  conform- 
ity with  this  opinion. 
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(November  19, 188S.) 

1.  EquFTT— PLSAsmo — ^Mm/nrABionsNBas. 

Creditors  of  a  corporation  filed  a  bill  to  enforce 
JudKments  obtained  against  it  and  its  vendor, 
]oimng  as  defendant  B.,  who  was  alleged  to  be 
asserting  a  vendor's  lien  on  some  of  the  property 
transferred  by  the  vendor  to  the  company.  A 
mortgagee  of  the  company's  property  filed  a 
cross-Mil,  alleging  that  B.  had  entered  into  con- 
tracts to  convey  the  property,  upon  payment 
of  the  price,  to  the  company's  vendor,  and  that 
the  latter's  right  and  Interest  had  been  trans- 
ferred to  the  company,  and  by  it  mortgaged; 
and  prayed  for  the  specific  performance  of  B.'s 
contracts,  and  for  a  foreclosure  of  the  mort- 
gage, and  an  accounting.  Beld,  that  the  cross- 
bill vaa  not  multifarious. 

2.  Spbcifio  FERroBiuLKOB — Lacbes  of  Oojcplaix- 

AKT — WaIVKB. 

Delay  in  the  payment  of  purchase  money  is  no 
defense  to  a  bill  for  speciflo  performance,  where 
It  does  not  appear  from  the  stipulation  between 
the  parties  or  from  the  nature  of  the  property 
that  time  was  to  be  of  the  essence  of  the  con- 
tract, especially  where  it  also  appears  that  the 
vendor,  by  accepting  partial  payments  and  de- 
demanding  performanoe,  had  waived  her  right 
to  object  to  the  delay. 

Appeal  from  the  Circuit  Court  of  the  TJnitedti 
States  for  the  Northern  District  of  Illinois.   % 

*  This  litigation  arose  from  a  creditor's  bill* 
filed  in  one  of  the  courts  of  Illinois  by  Ed- 
ward li.  Knowlton  against  the  City  of  Joliet 
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Water-Works  Company,  Jesse  W.  Starr,  and 
Harriet  Brown,  for  the  enforcement  of  a 
judgment  against  the  first-named  two  de- 
fendants; for  tlie  appointment  of  a  receiver 
of  tiie  property  used  by  tliat  company  in  its 
business;  and  for  an  accounting  witlj  tlie  re- 
maining defendant,  Harriet  Brown,  who,  it 
was  alleged,  asserted  a  vendor's  lien  upon 
some  of  the  property  of  the  water-works 
company,  sold  by  her  to  Starr,  and  by  him  to 
that  company.  The  Guarantee  Trust  &  Safe- 
Deposit  Company,  a  corporation  of  Pennsyl- 
vania, being  made  s  defendant,  the  cause, 
upon  its  motion,  was  removed  to  the  United 
States  circuit  court  for  the  Northern  district 
of  Illinois,  upon  the  ground  of  the  diverse 
citizenship  of  the  parties.  Subsequently, 
that  company  filed  its  cross-bill  for  a  fore- 
dosare  of  a  moi-tgage  held  by  it  upon  the 
property  of  the  water-works  company,  and 
for  specific  performance  by  Harriet  Brown 
of  her  contract  of  sale  to  Starr.  The  cross- 
bill alleges,  in  substance,  that  by  certain  in- 
struments in  writing,  bearing  date,  respect- 
ively, the  15th  and  17tb  of  June  and  the  9th 
of  October,  1880,  Starr  undertook  with  the 
city  of  Joliet  to  construct  and  maintain  a 
system  of  water-works  for  that  city  and  its 
citizens,  in  consideration  of  which  it  agreed 
to  grant  to  him  and  bis  successors  certain 
franchises,  rights,  and  rentals  connected 
^therewith;  that  on  the  4th  of  October,  1880, 
^he  entered  into  a  written  agreement  with 
•  Harriet  Brown,  by  which,  in  consideration 
of  91,000  to  be  paid  to  her,  she  agreed  to  con- 
vey to  him  a  certain  parcel  of  land  in  Joliet; 
that  subsequently  he  entered  into  a  verbal 
agreement  with  her  for  the  purchase  of  other 
parcels  of  land,  making,  in  all,  9.60  acres, 
for  which  he  was  to  pay  a  total  price  of 
94,800;  that  on  the  10th  of  December  there- 
after, Mrs.  Brown,  by  warranty  deed,  con- 
veyed all  of  said  parcels  to  Starr,  placing  the 
deed  in  the  hands  of  one  Hobbs  for  delivery 
to  Starr  upon  the  payment  of  the  balance  of 
the  purchase  money;  and  that,  on  the  3d  of 
November,  Starr  paid  to  her,  on  that  pur- 
chase, the  sum  of  $500,  and  on  the  17th  of 
February,  1881,  the  further  sum  of  91,000. 
It  was  also  alleged  in  the  cross-bill  that 
immediately  after  said  agreements,  and  with 
fuU  knowledge  and  consent  of  Mrs.  Brown, 
Starr  took  actual  and  open  possession  of  all 
the  premises  so  purchased,  and  immediately 
began  to  make  permanent  and  expensive  im- 
provements thereon  for  water-works  pur- 
poses; that  he  and  his  assignee,  hereinafter 
mentioned,  continued  to  make  such  improve- 
ments, at  a  cost  of  about  950,000,  and  re- 
mained in  uninterrupted  possession  of  the 
premises  until  they  were  delivered  to  the  re- 
ceiver appointed  in  this  litigation, — all  this 
within  the  daily  sight  of  Mrs.  Brown,  and 
without  objection  or  molestation  on  her  part; 
that  to  supplement  his  individual  resources, 
which  were  insufficient  to  carry  out  his  agree- 
ment with  the  city,  Starr  resorted  to  the  plan 
of  creating  a  corporatiou,  under  the  local 
laws  of  the  state,  and  by  means  of  its  nego- 


tiable bonds  and  stocks  raising  money  suffi- 
cient to  complete  said  water- works ;  and  that, 
to  accomplish  this  purpose,  the  City  of  Joliet 
Water- Works  Company  was  organized,  with 
a  capital  stock  of  8200,000,  of  which  amount 
Starr  subscribed  for  9195,000  in  his  individ- 
ual name.  It  is  further  alleged  in  tlie  cross- 
bill that  immediately  upon  the  organization 
of  that  corporation,  and  on  the  9th  of  De- 
cember, 1880,  Starr  conveyed  to  it  and  its 
assigns  his  contracts  with  the  city  of  Joliet, 
as  well  as  the  rights,  franchises,  and  prop- 
erty, real  and  personal,  connected  therewith, 
induding  the  property  purchased  from  Mrs.* 
Brown,  and  agreed  with  the  company  to  com-? 
plete  the  system  of  water-worktfV>ntempIated* 
by  bis  contract  with  the  city,  and  deliver 
them  to  the  company  within  a  reasonablo 
time;  that,  by  the  agreement  last  mentioned, 
the  company,  Starr  being  a  director  and  the 
principal  manager,  as  well  as  the  8ubscril>er 
for  all  of  its  capital  stock  except  95,000, 
agreed  to  credit  him  forthwith  with  9195,000 
on  his  subscription  to  its  capital  stock,  and 
to  deliver  to  him  its  bonds  to  the  amount  of 
9140,000,  par  value,  and  also  to  secure  their 
payment,  by  executing  to  the  complainant  in 
the  cross-bill  a  mortgage  upon  all  the  prop- 
erty, rights,  and  franchises  then  owned  or 
thereafter  to  be  acquired  by  it;  that  said 
bonds  were  accordingly  delivered  to  Starr, 
and  the  mortgage  was  duly  executed  to  the 
complainant  in  the  cross-bill;  that,  after  get- 
ting the  bonds  in  his  hands,  be  forthwith 
placed  them  upon  the  market,  and  they  are 
now  held  by  a  large  number  of  persons  and 
corporations;  that  the  water- works  company 
has  made  default  in  the  payment  of  the  in- 
terest coupons  due  on  said  bonds,  and  for 
more  than  four  calendar  months  has  contin- 
ued to  make  default;  and  that,  in  obediencs 
to  the  request  made  to  it,  according  to  the 
terms  of  the  mortgage,  by  a  majority  in  in- 
terest of  the  holders  of  bonds,  the  com- 
plainant in  the  cross-bill,  as  trustee,  files 
its  cross-bill  for  foreclosure.  The  bill  still 
further  avers  that,  in  consequence  of  the 
assignment  of  Starr  to  the  watier-works  com- 
pany, and  the  execution  of  said  mortgage, 
the  trustee  was  invested  with  the  right,  up- 
on the  payment  of  the  purchase  money  due 
to  Mrs.  Brown,  with  interest  thereon,  to  de- 
mand of  her  a  specific  performance  of  her 
agreement  with  Starr;  that,  as  such  mort- 
gagee, the  Guarantee  Trust  &  Safe-Deposit 
Company  has  always  been  willing  to  perform 
the  agreement  of  Starr,  and  to  pay  his  vendor 
the  residue  of  the  purchase  money  due  to  her, 
with  interest,  on  having  a  proper  deed  of 
conveyance,  and  is  still  ready  and  offers  to 
pay  the  said  residue;  and  that  the  water- 
works company  is  hopelessly  insolvent,  hav- 
ing no  property,  except  that  covered  by  the 
mortgage.  The  bill  prays  for  a  foreclosure 
and  sale;  that  the  proceeds  thereof,  after 
paying  certain  fees  and  cuirent  expenses, 
may  be  distributed  in  payment  of  said  bonds 
and  coupons;  that  an  account  may  be  taken 
of  the  amount  due  on  account  of  the  purchase 
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•  moneydue  to  Mrs.  BroTrn  from  Starr;  and 
ttiat  she  be  decreed  to  specifically  perform  her 
agreements  to  convey,  so  that  said  mortgage 
shall  be  a  valid  and  first  lien  on  the  prop- 
erty. 

Mrs.  Brown  flledademnrrertotheamended 
cross-bill,  alleging  specifically  that  the  same 
was  multifarious.  This  demurrer  having 
been  overruled,  she  thereupon  answered, 
averring  her  ignorance  of  the  contracts  be- 
tween Starr  and  the  city;  admitting  the  en- 
tering into  the  written  contract  with  Starr, 
but  alleging  that  it  was  thereafter  wholly  and 
completely  abandoned  by  bim,  and  that 
neither  he  nor  any  person  or  corporation  had 
ever  offered  ordaimed  the  right  to  carry  out 
that  contract;  admittiDg  that  he  afterwards 
verbally  negotiated  for  the  purchase  of  a 
Uuger  tract  of  land,  but  alleging  that  said 
n^otiation,  as  s  contract,  was  void,  under 
the  statute  of  frauds;  that  by  its  terms  the 
payment  of  the  entire  purchase  price  was  a 
condition  precedent  to  the  vesting  in  him  of 
any  title  wliatever;  that  the  possession  and 
tbe  improvements  were  made  without  her 
consent,  express  or  implied,  and  with  his 
eyes  open,  and  that  she  is  entitled  to  the 
whole,  augmented  in  value,  as  it  is,  by  the 
improvements;  that  she  had  made  a  great 
many  efforts  to  secure  the  balance  of  the  pur- 
chase money  due  from  Starr,  bat  had  been 
unsuccessful ;  that  the  negotiation  and  trans- 
action, so  far  as  he  and  those  claiming  under 
him  or  acting  with  him  were  concerned,  had 
been  a  fraud  upon  her;  that  by  reason  of  such 
failure  on  hia  part,  and  that  of  his  successors 
and  assigns,  to  comply  with  tbe  terms  of  her 
contract  with  him,  it  had  become  broken,  and 
was  void;  and  that  the  amended  cross-bill 
was  multifarious;  and  praying  the  same  ben- 
efit of  her  answer  as  if  she  had  specifically 
demurred  to  the  bill.  To  this  answer  a  repli- 
cation wus  filed.  Pursuant  to  a  decree  of  the 
court  on  the  Slat  of  March,  1883,  upon  the 
petition  of  Jolm  D.  Paige,  receiver,  all  the 
property  and  effects  of  the  water- works  com- 
pany which  it  obtained  from  Starr,  and  all 
tbe  rights  accruing  to  it  by  virtue  of  the  con- 
tract with  Mrs.  Brown,  weresold,  and  bought 
by  Joseph  H.  Foster,  of  Portsmouth,  N.  H. 
-On  June  9,  1883,  a  decree  of  foreclosure 
^  was  entered  upon  the  cross-bill  against  the 

•  fund  reiilized  by  the  sale.  *  After  some  other 
proceedings,  not  necessary  to  be  stated,  a  fur- 
ther decree  was  entered,  August  12, 1883,  ad- 

iudging  that  there  was  justly  due  to  Harriet 
irown,  on  account  of  said  purchase  money 
of  the  premises  sold  to  Starr,  including  inter- 
est, the  sum  of  $3,964,  and  that  her  said 
agreement  with  Starr  be  performed  and  car- 
ried into  execution.  From  this  decree  Mrs. 
Brown  prayed,  and  perfected  tbe  appeal  which 
brings  her  case  here. 
Monroe  L.  Willard,  for  appellant.  James 
e  L.  Sigh,  for  appellee. 

•  *  Mr.  Justice  Lamar,  after  stating  the  facts 
as  above,  delivered  the  opinion  of  the  court. 

It  is  contended  by  the  appellant  tbat  the 
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decree  below  should  be  reversed,  on  the 
ground  that  the  cross-bill  is  multirarious.  In 
Shields  V.  Thomas,  18  How.  253,  this  objec- 
tion was  urged  against  a  bill,  and  in  consid- 
ering  the  objection  the  court  say:  "There  is 
perhaps  no  rule  established  for  the  conduct- 
ing of  equity  pleadings  with  reference  to 
which  (whilst  as  a  rule,  it  is  universally  ad- 
mitted) there  has  existed  less  of  certainty 
and  uniformity  in  application  than  has  at- 
tended this  relating  to  multifariousness. 
This  effect,  flowing,  perhaps  inevitably,  from 
the  variety  of  modes  and  degrees  of  right  and 
interest  entering  into  the  transactions  of  life, 
seems  to  have  led  to  a  conclusion  rendering 
the  rule  almost  as  much  an  exception  as  a 
rule,  and  that  conclusion  is  that  each  case 
must  be  determined  by  its  peculiar  features." 
So  in  Gaines  v.  Chew,  2  How.  619,  642,  the 
court  say:  "In  general  terms,  a  bill  is  said 
to  be  multifarious  which  seeks  to  enforce 
against  different  individuals  demands  which 
are  wholly  disconnected.  In  illustration  of 
this,  it  is  said,  if  an  estate  be  sold  in  lots  to 
different  persons,  the  purchasers  could  not 
join  in  exhibiting  one  bill  against  the  ven- 
dor for  a  specific  performance.  Kor  could 
the  vendor  file  a  bill  for  a  specific  perform- 
ance against  all  the  purchasers.  The  contracts^ 
of  purchase  being  distinct,  in  no  way  con-^ 
nected  with  each  other,  a*  bill  for  a  specifio* 
execution,  whether  filed  by  tbe  vendor  or 
vendees,  must  be  limited  to  one  contract. 
*  *  •  It  is  well  remarked  by  Lord  CoT- 
TENHAH,  in  Campbell  v.  Mackay,  7  Sim.  564, 
and  in  1  Mylne  &  C.  603,  *  to  lay  down  any 
rule,  applicable  universajly,  or  to  say  what 
constitutes  multifariousness,  as  an  abstract 
proposition,  is,  upon  the  authorities,  utterly 
impossible.'  Every  case  must  be  governed 
by  its  own  circumstances;  and,  as  these  are 
as  diversified  as  the  names  of  the  parties,  tbe 
court  must  exercise  a  sound  discretion  on  the 
subject.  Whilst  parties  should  nob  be  sub- 
jected to  expense  and  inconvenience  in  litl* 
gating  matters  in  which  they  have  no  inter- 
est, multiplicity  of  suits  should  be  avoided 
by  uniting  in  one  bill  all  who  have  an  inter- 
est in  the  principal  matter  in  controversy, 
though  the  interests  may  have  arisen  under 
distinct  contracts."  Inthatcasethe  bill  was 
filed  against  the  two  executors  of  the  will  of 
Daniel  Clark,  the  heirs  at  law  of  his  l^atee, 
and  the  several  purchasers  of  various  pieces 
of  property  which  had  been  sold  off  from  the 
estate.  The  relief  asked  was  an  accounting 
in  respect  to  tbe  rents  and  profits  of  the  sev- 
eral parcels,  and  for  general  relief,  as  the  heir 
and  devisee  of  Clark  under  a  different  testa- 
ment. Under  this  state  of  facts  the  court 
said:  "The  right  of  the  complainant,  Myra, 
must  be  sustained  under  the  will  of  1813,  or 
as  heir  at  law  of  Daniel  Clark.  The  defend- 
ants claim  mediately  or  immediately  under 
tbe  will  of  1811,  although  their  purchases 
were  made  at  different  times  and  for  distinct 
parcels  of  the  property.  They  have  a  com- 
mon source  of  title,  but  no  common  interest 
ia  their  purchases.    And  the  questio^i  arises, 
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on  this  state  of  facts,  whether  there  Is  mis- 
Joinder  or  multifariousness  In  the  bill,  which 
makes  the  defendants  parties.  •  *  *  And 
the  main  ground  of  the  defense,  the  validity 
of  the  will  of  1811,  and  the  proceedings  un- 
der it,  is  common  to  all  the  defendants.  Their 
interests  may  be  of  greater  or  less  extent,  but 
that  constitutes  a  difference  in  degree  only, 
and  not  in  principle.  There  can  be  no  doubt 
that  a  bill  might  have  been  filed  against  each 
of  the  defendants,  but  the  question  is  whether 
-jthey  may  not  all  be  included  in  the  same  bill. 
7  The  facts  of  the'purchase,  including  notice, 
may  be  peculiar  to  each  defendant;  but  these 
may  be  ascertained  without  inconvenience  or 
expense  to  co-defendants.  In  every  fact 
which  goes  to  impair  or  establish  the  author- 
ity of  the  executors,  all  the  defendants  are 
alike  interested.  In  its  present  form  the  bill 
avoids  multiplicity  of  suits,  without  subject- 
ing the  defendants  to  inconvenience  or  un- 
reasonable expense." 

The  case  against  one  defendant  may  be  so 
entire  as  to  be  incapable  of  being  prosecuted 
in  several  suits;  and  yet  some  other  defend- 
ant may  be  a  necessary  paiiy  to  some  por- 
tion only  of  the  case  stated.  In  the  latter 
case  the  objection  of  multifariousness  cannot 
be  allowed  to  prevail.  Attorney  General  v. 
Poole,  4  Mylne  &  0.  17,  31;  Turner  v.  Rob- 
inson, 1  Sim.  &  S.  318;  Attorney  Gleneral  v. 
Cradock,  3  Mylne  &  C.  85.  It  is  not  indis- 
pensable that  all  the  parties  should  have 
an  interest  in  all  the  matters  contained  in 
the  suit;  it  will  be  sufficient  if  each  party 
has  an  interest  in  some  material  matters  in 
the  suit,  and  they  are  connected  with  the  oth- 
ers. Addison  v.  Walker,  4  Younge  &  C.  442; 
Parr  v.  Attorney  General,  8  Clark  &  F.  435; 
Worthy  v.  Johnson.  8  Ga.  238.  To  support 
the  objection  of  multifariousness  because  the 
bill  contains  different  causes  of  suit  against 
the  same  person,  two  things  must  concur: 
First,  the  grounds  of  suit  must  be  different; 
tecond,  each  ground  must  be  sufficient  as 
stated  to  sustain  a  bill.  Bedsole  v.  Monroe, 
6  Ired.  Eq.  313;  Larkins  v.  Biddle,  21  Ala. 
252;  Kail  v.  Mobley,9  Ga.  278;  Robinson  v. 
Cross,  22  Conn.  171. 

Testing,  now,  the  case  at  bar  in  the  light 
of  these  autliorities  and  their  statements  of 
the  principle  involved,  it  will  be  useful  to  get 
a  clear  view  of  the  exact  relations  of  the  par- 
ties. Assuming  the  statements  of  the  cross- 
bill to  be  true,  and  the  demands  preferred  by 
it  to  be  meritorious,  the  objection  of  multi- 
fariousness, however  presented,  raises  no 
question,  save  the  technical  one  of  an  undue 
nuiti  ng  of  demands.  The  attitude  of  the  par- 
nties  is  this:  Mrs.  Brown,  by  her  contract 
5  with  Starr,  and  by  his  agreement  with  the 
•  Joliet  Water- Works  Company.*  had  become 
the  trustee  of  the  legal  title  for  the  benefit  of 
the  company.  Starr  and  the  company,  on 
the  other  hand,  owed  the  purchase  money  to 
Mrs.  Brown.  By  his  assignment  to  the  com- 
pany only  an  equitable  title  was  conveyed, 
for  he  had  not  a  legal  title;  so  the  water- 
works company's  mortgage  to  the  Guarantee 


Trust  &  Safe-Deposit  Company  was  bnt  the 
mortgage  of  an  equity.  Having  no  legal  title 
itself,  the  mortgagor  company  could  convey 
none  to  the  mortgagee  or  the  trustee.  So,  also, 
as  to  the  other  defendants  to  the  cross-bill, 
the  intervenors  nnder  the  original  bill,  what- 
ever may  be  in  fact  the  exact  measure  and 
nature  of  their  various  rights,  all  are  in  com- 
mon interested  in  the  legal  title  held,  as  above 
stated,  by  Mrs.  Brown.  Indeed,  as  to  all  the 
parties  to  the  cross-bill,  and  their  respective 
demands,  she  holds  the  key  to  the  whole  sit- 
uation, especially  in  view  of  the  fact  that  the 
reservoir  and  engines  are  on  the  land  in  ques- 
tion. Every  defendant  to  the  cross-bill,  as 
well  as  the  complainant  therein,  is  directly 
interested  in  the  calling  in  of  the  legal  title. 
It  will  necessarily  inhance  the  value  of  the 
property  to  be  sold,  not  merely  by  the  in- 
crease in  value  by  the  amount  paid  by  the 
complainant  under  its  tender,  but  also,  and 
to  a  greater  extent,  by  the  settlement  of  the 
title.  To  paraphrase  the  language  of  the  court 
in  Gaines  v.  Chew,  supra:  "In  every  fact 
which  goes  to  establish  the  identity  and  value 
of  the  property  sought  to  be  sold"  all  the  de- 
fendants are  directly  interested;  not  inters 
ested  to  the  same  extent,  nor  in  the  same  way, 
but  still,  in  a  substantial  sense,  interested  in 
any  decree  which  may  be  rendered.  The  case 
of  Dial  V.  Reynolds,  96  U.  S.  840,  relied  on 
by  counsel  for  the  appellant  in  this  connec- 
tion, and  its  cognate  cases,  are  not  opposed 
to  this  view.  This  is  not  an  instance  of  an 
attempt,  in  a  foreclosure  proceeding,  to  call 
in  and  litigate  an  outstanding  legal  title.  It 
is  the  only  legal  title  in  the  field ;  it  is  that 
under  and  through  wliich  mortgagor  and 
mortgngee  equally  claim.  To  say  that  the 
alleged  trustee  of  that  title,  because  he 
chooses  to  deny  the  trust  relation,  can  defeat 
the  proceeding  without  an  adjudication  on  its^ 
merits,  and  drive  the  mortgagee  to  a  distinct^ 
and  preliminary  suit,  isCto  assume  a  poeition* 
not  supported  by  authority,  and,  in  the  opin- 
ion of  this  court,  not  maintainable. 

The  appellant  further  claims  that,  as  to 
Mrs.  Brown,  the  case  made  out  below  was 
not  such  a  one  as  calls  for  specific  perform- 
ance, and  in  support  of  this  view  relies  on 
alleged  unreasonable  delay  in  the  payment  of 
tlie  purchase  money.  The  legal  propositions 
applicable  to  this  question  are  well  settled  in 
this  court.  In  Secombe  v.  Steele,  20  How.  94, 
it  is  said:  "Time  may  be  made  of  the  essence 
of  the  contract  by  express  stipulation,  or  it 
may  become  essential  by  considerations  aris- 
ing from  the  nature  of  the  property  or  the 
character  of  the  interest  bargained,  and  the 
principle  of  the  court  of  equity  does  not  de- 
pend upon  considerations  collateral  to  the 
contract  merely,  nor  on  the  conduct  of  the 
parties  subsequently,  showing  that  time  was 
not  of  the  essence  of  the  contract  in  the  par- 
ticular case.  But  it  must  affirmatively  ap- 
pear that  the  parties  regarded  time  or  place 
as  an  essential  element  in  their  agreement, 
or  a  court  of  equity  will  not  so  regard  it." 
In  Holgate  v.  Eaton,  116  U./  &  S9. 6^u$« 
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Ct,  Bep.  224,  the  conrt  say:  *In  the  case  of 
Taylor  v.  Longworth,  14  Pet.  172, 174,  Mr. 
Justice  Stort  uses  language  which  has  since 
become  a  legal  maxim  in  this  class  of  cases. 
•In  the  first  place,'  he  says,  ■  there  is  no  doubt 
that  time  may  be  of  the  essence  of  a  contract 
for  the  sale  of  propei-ty.  It  may  be  made  so 
by  the  express  stipulation  of  the  parties,  or  it 
may  arise  by  implication  from  the  very  nat- 
ure of  the  property,  or  the  avowed  objects 
of  the  seller  or  the  purchaser.  And  even 
when  time  is  not  thus,  either  expressly  or 
impliedly,  of  the  essence  of  the  contract,  if 
the  party  seeking  a  specific  performance  has 
been  guilty  of  gross  laches,  or  has  been  inex- 
cnsaUy  negligent  in  performing  the  contract 
on  his  part,  or  if  there  has.  in  the  interme- 
diate period,  been  a  material  change  of  cir- 
cumstances, affecting  the  rights,  interests,  or 
obligation  of  the  parties,  in  all  such  cases 
courts  of  equity  will  refuse  to  decree  any 
specific  performance,  upon  the  plain  ground 
that  it  would  be  inequitable  and  unjust.'" 
_ Apply  these  principles  to  tlie  contract  be- 
Htween  Starr  and  Mrs.  Brown,  and  what  will 
•  be  the  result?  *It  was  not  even  claimed  that 
tliere  was  any  express  stipulation  between 
the  parties  that  time  should  be  of  the  essence 
of  the  contract;  nor,  on  the  other  hand,  that 
such  obligation  arose  from  the  nature  of  the 
property  or  the  awowed  object  of  the  seller. 
It  is  asserted  that  there  was  an  under- 
standing that  Starr  should  have  no  right  or 
title  to  the  land,  or  the  right  to  any  convey- 
ance of  the  land,  until  the  full  purchase  price 
should  be  paid.  But  that  is  a  very  different 
proposition.  It  has  relation  to  the  security 
reserved,  and  not  to  the  time  of  payment.  It 
is  true  that  in  his  deposition  of  April  18, 
1883,  Hobbs,  the  agent  of  Mrs.  Brown,  states 
that  Starr  agreed  to  pay  cash,  and  that  such 
was  "the  basis  of  the  contract."  But  no  such 
claim  was  presented  by  the  pleadings;  and, 
moreoyer,  Hobbs' testimony  shows  that  there 
was  an  agreement  for  the  postponement  of 
the  payment  while  Starr  should  go  tojPhila- 
delphia;  and,  finally,  in  the  same  deposition, 
and  in  a  subsequent  one,  be  states  that  Starr 
had  agreed  to  pay  8  per  cent,  interest  on  the 
purchase  money, — a  proposition  manifestly 
inconsistent  with  the  theory  of  appellant's 
insistence  on  a  cash  transaction.  Without 
stopping  to  array  them,  it  will  suffice  to  say 
thwt  numerous  matters  in  the  record  show,  to 
the  satisfaction  of  the  court,  that  Mrs.  Brown 
consented  to  Starr's  delay  of  payment, — re- 
luctantly, perhaps,  but  nevertheless  consent- 
ed. Even  were  it  granted  that  time  was 
of  the  essence  of  tbe  contract,  the  conduct  of 
Mrs.  Brown  would  have  been  a  waiver  of 
that  fact.  Her  acceptance  of  a  partial  pay- 
ment of  81,000,  on  the  17th  of  February. 
1881,  was  certainly  not  a  disaffirmance  of  the 
contract,  but  the  contrary.  So,  again,  her 
demand  for  performance  on  the  27th  of  No- 
vember, 1881,  shows  very  plainly  that  up  to 
that  day  it  had  not  been  abandoned.  Hobbs 
in  his  first  deposition  states  that  there  was  a 
subsequent  demand  made  by  him  on  Starr  for 


the  money;  and  bis  second  depositioo  shows 
that  be  sought  an  interview  with  the  attor- 
ney of  the  committee  of  the  bondholders  on 
the  26th  of  January,  1883,  for  the  purpose  of 
getting  the  money  due  to  Mrs.  Brown  on  the 
contract  with  Starr.  The  answer  of  Mrs.n 
Brown  declares  that  the  contract  was*aban-» 
doned  and  canceled,  in  November,  1881,  in 
Philadelphia.  Even  if  she  had  the  power  so 
to  do  under  the  circumstances,  still  it  was  not 
done.  The  averments  of  the  answer  are  not 
only  not  proved,  but  are  even  disproved  by 
Hobbs  himself.  Hobbs  was  an  officer  of  the 
water- works  company.  In  his  first  deposition 
he  gives  this  version  of  the  transaction  relied 
on  in  the  answer.  He  says:  "I  got  on  the 
train  and  went  to  Philadelphia,  and  told  Mr. 
Starr  we  insisted  upon  the  payment  of  that 
amount  and  others,  and,  if  it  was  not  paid  or 
absolutely  provided  for  while  I  was  there  in 
the  city  for  a  day  or  so,  that  I  should  return 
to  Joliet;  andithe  understanding  was  that  Mr. 
Knowlton  and  myself  would  withdraw  from 
the  company;  Mr.  Starr  failed,  after  various 
plans  he  had  made,  to  produce  the  money;  he 
failed  in  furnishing  it,  and  I  returned,  he 
following  me  back  within  a  few  days,  and  we 
then  withdrew  from  the  company."  The  wit- 
ness is  here  speaking,  as  elsewhere  appears, 
of  not  only  this  debt,  but  also  of  the  general 
liabilities  of  the  concern.  Subsequently  to 
this,  he  still  demanded  tbe  money  from  Starr. 
Pom.  Spec.  Perf.  §§  395, 896;  Reynolds  v.  Nel- 
son, Madd.  &  G.  19.  As  between  the  appellant 
and  the  bondholders,  represented  by  the  trus- 
tee, it  would  be  inequitable  to  refuse  the  con- 
summation of  her  bargain.  The  decree  of  the 
circuit  court  is  affirmed. 

OSS  V.  8.  419) 

Wood  et  al.  v.  Gttabantee  Tbttst  &  Safb 

Dbposit  Go. 

(ITovember  19, 1888.) 

1.  CoRPOBATioNB — Bonds  aitd  MoBTSAais — Cou- 
pons— Patmbnt. 

In  proceedings  to  foreclose  a  mortgage  seooiw 
Ing  coupon  bonds  of  a  corporaUoii.mat^ial-men 
filed  their  petition,  alleging  that  the  promoter  of 
the  corporation  bad  become  indebted  to  them  for 
the  oonstruction  of  the  works,  which  he  turned 
over  to  the  company;  that  in  payment  thereof 
he  transferred  to  them  coapons  of  the  company 
at  par  value;  that  the  conpons  fell  dne  before 
the  completion  of  the  work,  but  that  the  pro- 
moter advanced  the  amounts  to  the  holders,  and 
took  a  transfer  of  the  coupons:  that  tbe  money 
so  used  ought  to  have  been  applied  to  the  inters 
venor's  indebtedness:  and  clamied  priority,  eto. 
Beld  that,  it  appearing  that  the  promoter  was 
essentially  the  company,  and  that  he  had  in- 
structed his  agents  to  call  in  the  coupons  as  If 
for  payment,  and  that  many  of  them  were  can- 
celed by  him,  a  finding  that  the  coupons  had 
been  paid  before  they  were  turned  over  to  Inter- 
venors  would  not  be  disturbed. 

3.  SAMB — ^PUBCHABBBS  AFTEB  MaTDBITT. 

It  appeared  also  that  the  promoter  had  de- 
tached overdue  coupons  before  disposing  of 
the  bonds,  and  delivered  them  to  the  interven- 
ers in  pari  payment.  Held  that,  as  it  would  be 
inequitable  to  permit  the  promoter  to  use  these 
coupons  as  a  basis  of  a  preference  over  purchas- 
ers of  the  bonds  from  which  they  had  been  cut^ 
the  interveners,  who  had  taken  them  after  ma- 
turity, had  no  greater  rights. 
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Appeal  from  tbe  Circuit  Court  of  the 
I. United  States  for  the  Northern  district  of 
^Illinois. 

•  •This  is  an  appeal  by  intervenors  In  the 
snit,  one  branch  of  wiiich  has  been  disposed 
of  in  the  preceding  case  of  Brown  v.  Ounr- 
antee  Trust  &  Safe  Deposit  Co.,  ante,  127 
In  addition  to  the  facts  set  forth  in  that  case, 
and  which  need  not  be  repeated  here,  it  may 
be  stated  that  on  the  23d  of  May,  1883.  an 
order  of  the  court  below  was  entered,  direct- 
ing the  holders  of  the  bonds  and  coupons  is- 
sued by  the  City  of  Joliet  Water- Works  Com- 
pany, and  secured  by  mortgage  to  the  appel- 
lee in  this  case,  to  present  them  to  the  clerk 
of  the  court,  by  a  certain  day,  for  payment 
thereon  out  of  the  funds  then  in  the  hands 
of  that  officer.  Pursuant  thereto  appellants 
In  this  case  filed  473  of  said  coupons  held  by 
them,  and  with  them  a  petition  praying  that 
said  coupons  be  decreed  to  have,  in  the  distri- 
bution of  said  funds,  priority  of  payment  as 
against  any  of  the  holders  or  owners  of  the  said 
bonds  or  the  subsequently  maturing  coupons. 
The  petition  alleges,  in  substance,  that  for 
material  sold  and  delivered  to  Jesse  W.  Starr, 
which  he  used  in  the  construction  of  bis  wa- 
ter-works system,  he  was  in  debt  to  them 
f  14,000,  in  part  payment  of  which  he  trans- 

oD  t'erred  to  them,  in  October,  1882,  these  473 
«  wtupons,  at  par  value,  amounting  to  $7,095, 

*  and  interest  from  maturity;  tiiat  the  said 
coupons  presented  by  appellants  fell  due  be- 
fore the  completion  of  said  water- works;  that 
upon  many  of  them  the  amount  due  at  ma- 
turity was  advanced  by  Starr  to  the  bond- 
holders, who  transferred  the  same  to  him ;  and 
that  the  said  advance  was  made  out  of  money 
which  Starr  ought  to  have  applied  to  the  pay- 
ment of  his  indebtedness  for  the  material  so 
used,  and  which  now  constitutes  a  part  of 
the  system  of  the  said  water-works.  The 
answer  of  the  appellee  contains  substantially 
the  statements  of  the  cross-bill  set  forth  in 
the  preceding  case.  It  denies  that  the  cou- 
pons presented  by  appellants  had  any  valid- 
ity whatever  as  a  lien  upon  said  funds  in  the 
custody  of  the  clerk;  alleges  that  all  of  them 
were  delivered  after  they  were  due;  and  that, 
of  the  473  coupons  held  by  appellants,  279, 
falling  due  January  1,  1881,  and  77  of  the 
194  falling  due  July  1,  1881,  were  detached 
from  tlie  bonds  by  Starr  before  they  were 
sold,  and  before  the  coupons  themselves  be- 
came due, — only  117  being  sold  with  the 
bonds  prior  to  their  maturity.  It  further  al- 
leges that  these  last  coupons  were  extin- 
guished, canceled,  and  paid ;  that  the  holders 
of  the  ibonds,  who,  as  requested,  presented 
said  coupons  for  payment  at  the  olBce  of 
Starr's  broker,  had  no  thought  of  selling  them, 
and,  in  fact,  did  not  sell  them;  that  all  these 
acts  of  Starr — cutting  off  some  and  taking 
up  others  of  said  coupons  —  were  withheld 
from  the  knowledge  of  said  landholders,  were 
deceptive  and  fraudulent,  were  intended  to 
conceal  from  appellee  and  the  public  the  fact 
that  the  said  water- works  company  was  in- 
solvent, and,  in  reality,  making  default  in 


payment  of  the  Interest  eonpons;  and  that, 
as  said  coupons  were  delivered  by  Starr  to 
appellants  long  after  their  maturity,  they 
took  them  subject  to  all  defenses  which  might 
have  been  urged  against  Starr  himself.  On 
May  12,  1884,  the  petition  of  appellants  was 
dismissed,  at  their  costs,  from  which  action 
they  have  brought  this  appeal. 

Monroe  L.  Millard,  for  appellants.  James 
L.  High,  for  appellee.  e 

*  Mr.  Justice  Lamar,  after  stating  the  facts* 
as  above,  delivered  the  opinion  of  tlie  court. 
In  this  appeal  the  flrst  claim  advanced  is 
that  since  the  117  coupons,  parcel  of  the  lot 
in  controversy,  were  paid  by  Starr  with  the 
funds  that  he  had  raised  for  the  express  pur- 
pose of  defraying  the  expense  of  constructing 
the  water-works,  it  was  his  piimary  duty  so 
to  use  the  money;  and  that  his  failure  so  to 
do  amounted  to  a  diversion,  which  will  en- 
title the  appellants  to  a  priority,  under  the  . 
doctrine  of  Fosdick  v  Schall,  99  U.  S.  285.^ 
*The  argument  is  unsound.  There  are  sev-* 
eral  answers  to  it:  First.  It  overlooks  the 
vital  distinction  between  a  debt  for  construo- 
tion  and  one  for  operating  expenses.  The 
doctrine  of  Fosdick  v.  Schall  is  applicable 
wholly  to  the  latter  class  of  liabilities.  In 
the  case  of  Cowdrey  v.  Uallroad  Co.,  93  U.  S. 
352,  it  was  settled  that  the  doctrine  does  not 
apply  where  it  is  a  question  of  original  con- 
struction. Secondly.  It  overlooks  the  im- 
portant fact  that  the  doctrine  only  applies 
where  there  is  a  diversion  of  the  income  of  a 
"going  concern"  from  the  purpose  to  which 
that  income  is  equitably  primarily  devoted, 
viz.,  the  payment  of  the  operating  expenses 
of  the  concern.  In  other  words,  the  income 
must  be  flrst  devoted  to  the  expenses  of  pro- 
ducing the  income.  In  this  case  it  is  not 
pretended  that  the  money  used  in  paying  the 
117  coupons  in  question  was  income  of  the 
water-works  company.  Thirdly.  The  doc- 
trine of  Fosdick  V.  Schall  has  never  yet  bora 
applied  in  any  case  except  that  of  a  railroad. 
The  case  lays  great  emphasis  on  the  consid- 
eration tliat  a  railroad  is  a  peculiar  property, 
of  a  public  nature,  and  discharging  a  great 
public  work.  There  is  a  broad  distinction 
between  such  a  case  and  that  of  a  purely 
private  concern.  We  do  not  undertake  to 
decide  the  question  here,  but  only  point  it  out. 
There  is  other  ample  ground  upon  which  to 
decide  this  question. 

It  is  further  insisted,  in  reference  to  the 
117  coupons,  that  appellants  are  entitled  to 
recover  on  them  in  their  own  right,  as  own- 
ers, and  independently  of  the  doctrine  of  Fos- 
dick v.  Schall.  These  coupons  matured  July 
1,  1881.  Appellants  came  into  possession  of 
them  in  October,  1882, — 15  months  after  they 
were  dishonored.  If  any  defense  existed 
against  them  in  Starr's  hands,  the  same  de- 
fense is  available  now  against  Starr's  as- 
signee. It  is  claimed  by  the  appellee  that 
before  the  appellants  acquired  them  they  bad 
been  in  fact  paid.  This  is  denied;  and  the 
case  of  Ketchum  v.  Duncan,  96  II..S.  659,  is 
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relied  on  to  support  the  denial.  The  facts 
and  the  reasoning  of  the  court  in  that  case  are 
as  follows.  "Duncan,  Sherman  &  Co.,  who 
furnished  the  money  which  the  former  own- 
_ei8  received  for  the  coupons,  did  not  intend 
N  to  pay  them  in  any  such  sense  as  to  relieve 

•  the  railroad  'company  from  its  obligation. 
By  advancing  the  money,  and  directing  its 
payment  to  the  holders  of  the  coupons,  they 
intended  to  take  the  place  of  those  holders, 
and  to  become  the  owners  of  the  evidences  of 
the  company's  debt;  or,  in  other  words,  they 
intended  to  obtain  for  themselves  the  rights 
of  purchasers.  They  did  not  advance  the 
money  either  to  or  for  the  company.  Cer- 
tainly, they  did  not  intend  to  extinguish  the 

(coupons.  Of  this  the  evidence  is  very  full. 
The  firm  had  made  advances  to  the  company 
to  pay  the  coupons  due  in  November,  1873, 
as  well  as  interest  due  in  January  and  March, 
1874,  amounting  to  a  very  large  sum.  These 
advances  bad  not  been  repaid  when  the  May 
coupons  fell  due.  Those  coupons  the  com- 
pany was  then  utterly  unable  to  take  up.  In 
near  prospect  of  this  inability,  William  B. 
Duncan,  the  head  of  the  firm,  on  the  28th  of 
April,  1874,  telegraphed  from  New  York  to 
the  company  at  Mobile  that  his  firm  would 
purchase  for  their  own  account  sterling  cou- 
pons, payable  in  London.  The  firm  also 
telegraphed  to  the  Bank  of  Mobile  and  to  the 
Union  Bank  of  London  to  purchase  the 
coupons  there  presented  for  them,  charging 
their  account  with  the  cost,  and  transmitting 
the  coupons  uncanceled.  The  railroad  com- 
pany acceded  to  the  proposition  made  them, 
and  the  Bank  of  Mobile  aud  the  Union  Bank 
did  also.  Similar  arrangements  were  made 
respecting  the  November  coupons,except  that 
Duncan,  Sherman  &  Co.  arranged  with  the 
Credit  Fonder  to  make  the  purchase  in  Lon- 
don. Both  these  banks  were  agents  of  the 
firm  In  the  transactions.  They  were  not 
agents  of  the  railroad  company.  They  had 
no  funds  of  the  company  in  band.  In  taking 
up  the  coupons  they  acted  for  Duncan,  Sher- 
man &  Co.,  charged  the  cost  to  their  account, 
transmitted  to  them  the  coupons  taken  up 
without  cancellation,  and  were  repaidby  them. 
In  view  of  these  facts,  it  is  manifest  that, 
whatever  may  have  been  the  nature  of  the 
transaction  by  which  the  coupons  passed  from 
the  hands  of  the  former  holders  into  the  pos- 
session of  Duncan,  Sherman  &  Co.,  it  was  not 
intended  by  the  firm  to  be  a  payment  or  ex- 
tinguishment of  the  company's  liability. 
igNeither  they,  nor  the  company,  nor  the  Bank 
^ofMobile,  northe  Union  Bank,  nor tlie Credit 

•  Foncier'so  intended  or  understood  it.  Was 
it,  then,  a  payment?  It  is  as  difficult  to  see 
bow  there  can  be  a  payment  and  extinguish- 
ment thereby  of  a  debt  without  any  intention 
to  pay  it  as  it  is  to  see  how  there  can  be  a 
sale  without  an  intention  to  sell.  But  that 
the  coupons  were  either  paid,  or  transferred 
to  Duncan,  Sherman  &  Co.  unpaid,  is  plain 
enough.  The  transaction,  whatever  it  was, 
must  have  been  a  payment,  or  a  transfer  by 
gift  or  purchase.    Was  it,  then,  a  purcliase? 


It  is  undoubtedly  true  that  It  is  essential  to 
a  sale  that  both  parties  should  consent  to  it. 
We  may  admit,  also,  that,  '  where,  as  in  this 
case,  a  sale,  compared  with  payment,  is  prej- 
udicial to  the  holder's  interest,  by  continuing 
the  burden  of  the  coupons  upon  the  common 
security,  and  lessening  its  value  in  reference 
to  the  principal  debt,  the  intent  to  sell  should 
be  clearly  proved.'  But  the  intent  to  sell,  or 
the  assentof  the  former  owner  to  a  sale,  need 
not  have  been  expressly  given.  It  may  be  in- 
ferred from  the  circumstances  of  the  transac- 
tion. It  often  is.  In  the  present  case,  the 
nature  of  the  subject  cannot  be  overlooked. 
Interest  coupons  are  instruments  of  a  peculiar 
character.  The  title  to  them  passes  from 
hand  to  hand  by  mere  delivery.  A  transfer 
of  possession  is  presumptively  a  transfer  of 
title.  And  especially  is  this  true  when  the 
transfer  is  made  to  one  who  is  not  a  debtor  to 
one  who  is  under  no  obligation  to  receive 
them  or  to  pay  them.  A  holder  is  not  war- 
ranted to  believe  that  such  a  person  intended 
to  extinguish  the  coupons  when  he  hands 
over  the  sum  called  for  by  them  and  bikes 
them  into  his  possession.  It  is  not  in  accord- 
ance with  common  experience  for  one  man  to 
pay  thedebt  of  another  without  receiving  any 
benefit  from  his  act.  We  cannot  close  our 
eyes  to  things  that  are  of  daily  occurrence. 
It  is  within  common  knowledge  that  interest 
coupons,  alike  those  that  are  not  due  and 
those  that  are  due,  are  passed  from  hand  to 
hand;  the  receiver  paying  the  amount  they 
call  for,  without  any  intention  on  bis  part 
to  extinguish  them,  and  without  any  belief 
in  the  other  party  that  they  are  extinguished 
by  the  transaction.  In  such  a  case,  the  holder  f 
intends  to  transfer  his  title,  not  to  extinguish  ^ 
the  debt.  In  multitudes  of  cases'soupons  are*- 
transferred  by  persons  who  are  not  the  own- 
ers of  the  bonds  from  which  tliey  have  been 
detached.  To  hold  that  in  all  these  cases  the 
coupons  are  paid  and  extinguished,  and  not 
transferred  or  assigned,  unless  there  was 
something  more  to  show  an  assent  of  the  per- 
son parting  with  the  possession  that  they 
should  remain  alive,  and  be  available  in  the 
hands  of  the  person  to  whom  they  were  de- 
livered, would,  we  think,  be  inconsistent 
with  the  common  understanding  of  business 
men. " 

That  case  clearly  settles  the  proposition 
that  in  such  a  matter  as  this  the  question,  as 
between  payment  and  purchase,  is  one  of 
fact,  rather  than  of  law,  to  be  settled  by  the 
evidence,  largely  presumptive,  generally,  in 
the  case.  It  is  a  question  of  the  intention  of 
the  parties.  In  Ketchum  v.  Duncan  stress 
was  laid  on  these  circumstances,  viz. :  That 
the  persons  alleged  to  have  paid  the  coupons 
had  no  connection  with  the  company  issuing 
the  coupons,  or  interest  in  it;  that  they  had 
repeatedly  and  publicly  notitied  the  holders 
of  the  bonds  and  coupons  that  the  coupons 
were  to  be  purchased,  not  paid;  and  that  the 
coupons  were  carefully  received  and  pre- 
served uncanceled.  In  the  case  at  bar  the 
conditions  are  radically  different.    Starr  ia 
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essenttally  (that  fs,  from  a  business  point  of 
view)  the  water-worlss  company,  owning,  as 
he  does,  19,500  of  its  20,000  shares  of  stock. 
Its  prosperity  is  manifestly  his  prosperity,  its 
disaster  his  disaster,  and  any  disbursement 
made  by  it  is  substantially  made  by  him. 
There  is  therefore  no  inherent  improbability 
that  he  intended  to  pay  the  coupons,  as  he, 
indeed,  instructed  his  agents,  the  brokers, 
that  he  did.  Moreover,  such  notice  as  was 
given,  to  call  in  the  coupons,  was  notice  of 
payment,  not  of  purchase,  so  far  as  the  evi- 
dence discloses  the  character  at  all.  Finally, 
the  coupons  were  canceled  by  Starr;  all  of 
them  being  punctured  and  defaced  by  mucil- 
age, and  about  one-half  having  the  word 
"Paid"  written  across  them,  in  which  condi- 
tion tliey  were  received  by  the  appellants. 
Looking  to  the  testimony,  we  decline  to  dis- 
turb the  finding  of  tlie  master  and  of  the  cir- 
^cuit  court. 

M  The  same  consideration  of  the  substantial 
? identity  between'Starr  and  the  water- works 
company  is  of  great  weight  in  the  determi- 
nation of  the  remaining  question  as  to  the 
other  856  coupons.  Wliatever  might  be  the 
right  of  a  holder  of  overdue  coupons  cut  from 
a  bond  whicli  is  afterwards  sold  to  a  bona 
fide  purchaser,  as  between  such  purchaser 
and  the  coupon-holder,  that  question  does  not 
arise  here.  Tlie  case  before  us  is  a  peculiar 
one,  and  must  be  adjudged  on  its  own  facts. 
As  we  have  already  said,  Starr  was,  from  a 
business  point  of  view,  substantially  the 
company.  Not  only  was  it  his  object  to  float 
the  bonds,  but  to  float  the  company  as  well. 
Hence,  when  he  came  to  sell  these  bonds,  he 
arranged  with  his  brokers,  Beasly  &  Co.,  in 
reference  to  the  July  coupons,  (series  No.  2.) 
Under  that  arrangement,  such  of  the  coupons 
as  were  attached  to,  and  had  been  sold  with, 
the  bonds  sold  early  in  the  year  1881,  were 
paid  by  Beasly  &  Co.,  the  price  was  charged 
to  Starr,  and  the  coupons  were  delivered  to 
him.  Such  of  the  coupons  as  were  attached 
to  bonds  not  themselves  sold  until  the  month 
of  June,  1881,  were  detached  from  the  bonds 
before  sale,  and  were  not  charged  to  Starr, 
but  were  delivered  to  him  as  property  of  the 
company.  The  coupons  of  January,  1881, 
were  all  detached  from  the  bonds  before  they 
were  deposited  with  Beasly.  Now,  why  all 
this  arrangement  and  management?  To  use 
the  language  of  Mr.  Beasly:  "It  would  have 
been  irregular  and  unbusiness-like  to  offer 
for  sale  or  attempt  to  dispose  of  the  bonds, 
not  then  known  in  the  market,  with  overdue 
coupons  attached."  In  brief.  Starr  was  en- 
gaged in  floating  these  bonds.  Tney  were 
not,  as  the  testimony  and  the  history  of  the 
case  shows,  good  bonds.  He  was  very  care- 
ful to  prevent  anything  from  transpiring  that 
would  injure  their  credit.  He  cut  off  the 
coupons  that  were  due  and  unpaid,  so  long 
as  the  bonds  remained  in  his  possession,  and 
put  up  some  money  to  redeem  coupons  which 
fell  due  on  bonds  that  had  been  sold,  so  long 
as  he  was  still  engaged  in  selling  other 
bonds.    It  looks  very  much  as  if  Mr.  Starr 


had  dug  a  pit,  and  was  anxiously  keeping 
the  pathway  to  It  in  good  order.  It  would 
be  Inequitable,  in  our  opinion,  to  allow  him 
to  bring  forward  these  coupons  as  the  basis 
of  any  preference  over,  or  of  even  co-eqcalS 
rights  with.'those  to  whom  he  sold  his  bonds;? 
and  the  plaintiff,  having  taken  these  coupons 
when  overdue,  had  no  greater  rights  than  he 
had  in  this  respect.  If  the  courts  were  to 
sanction  such  claims,  the  commercial  secnri- 
ties  of  the  world  would  be  nullified.  The 
decree  of  the  circuit  court  is  affirmed. 


(US  TT.  S.  489) 

Denny  «.  Bennett.* 

(November  26, 1888.) 

1.  AssioNioiNT  TOR  Bknefit  OF  Crbditohs— Pbo- 

VI8ION8  FOB  EeLKASB  — COKSTITCTIOKAI.  liiyr  — 

Obuoation  of  Costbact. 

Act  Minn.  March  7, 1881,  providing  that  when 
the  property  of  a  debtor  is  seized  by  attachment 
or  execution  he  may  assign  all  his  property  for 
the  equal  benefit  of  all  his  creditors  wlio  shall 
file  releases  of  their  claims,  and  that  thereupon 
his  property  shall  be  equitably  distributed,  aoea 
not  violate  the  constitution  of  the  United  States 
by  impairing  the  obligation  of  contracts,  when 
applied  to  debts  incurred  after  its  passage. 

8.  Samb — Statctbs — Extba-terkitosial  Fobob. 
The  statute  is  not  invalid  as  to  an  attaohlng 
creditor  who  is  a  citizen  of  another  state,  as 
each  state  may  regulate  remedies  as  to  property 
within  its  jurisdiotion,  though  it  could  not  di»- 
cliarge  the  Indebtedness  itself  to  such  a  creditor, 
who  does  not  appear  and  participate  in  tba  a»- 
signment. 

8.  Samb— Provision  roa  Fatmbht  of  Sukflus  to 

ASSIONOR. 

Though  an  assignment  made  under  the  pro- 
visions of  said  statute  goes  beyond  the  require- 
ment of  the  law,  and  requires  the  surplus,  if 
any,  after  paying  the  claims  of  creditors  who 
have  filed  releases,  to  be  paid  over  to  the  assign- 
ors, it  is  not  thereby  invalid,  as  the  fund  maj 
still  be  reached  by  the  non-releaslng  creditors. 

4  Bun. 

If  such  a  provision  is  void  beoanse  violating 
the  laws  of  the  United  States  or  of  Minnesota 
for  any  reason,  the  assignment  itself  is  none  the 
less  valid. 

6.  Jusqmbkt— RsB  ADfimiOATA. 

Though  upon  attachment  levied  by  the  United 
States  maranal,  aftertbe  assignee  took  possession 
of  the  property,  the  assignee  asked  and  obtained 
permission  to  become  a  party  to  the  action  in  the 
United  States  circuit  court,  wtiereln  the  attach- 
ment was  levied,  but  never  did  so,  and  moved  to 
dissolve  the  attachment,  which  was  denied,  and 
nothing  further  was  done  in  the  action,  the  as- 
signee was  not  estopped  by  the  proceedings  in 
the  circuit  court  from  claiming  the  goods,  Doth 
because  he  never  became  a  party  to  them,  and 
because  the  motion  to  dissolve  the  attachment 
was  but  a  summai?  proceeding,  and  not  con- 
clusive as  to  the  right  to  the  attached  property. 
HABI.AM,  J.,  dissenting. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Minnesota. 

Action  by  Charles  0.  Bennett,  assignee  la 
insolvency  of  Axel  B.  Van  Norman  and  Goa- 
tave  Van  Norman,  against  Henry  B.  Denny, 
for  damages  for  the  conversion  of  property 
of  the  assignors  levied  on  by  defendant  as 
United  States  marshal.  Verdict  and  judg- 
ment for  plaintiff,  which  was  affirmed  by  the 
supreme  court  of  Minnesota.    24N.  W.  Rep. 


JAffirmlng  24  N.  W.  Hep.  188.     --  -  i 
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198.    Defendant  brings  error,  alleging  Juris- 
diction by  reason  of  the  denial  of  a  right 
daimed  under  the  constitation  of  the  United 
States. 
C.  D.  O'Brten,  for  plaintiff  in  error.   Am- 

^  hro$e  JT.  Merrick,  for  defendant  in  error. 

3 

•  Mn.T.im,  J.  'This  is  a  writ  of  error  to  the 
snpreme  court  of  the  state  of  Minnesota. 
The  principal  point  raised  by  the  assignments 
of  error  is  that  an  act  of  the  legislature  of 
that  state  approved  March  7,  1881,  c.  148,  is 
repugnant  to  the  constitution  of  the  United 
States  so  far  as  it  affects  citizens  of  states 
other  than  Minnesota.  That  statute  pro- 
vides that,  whenever  the  property  of  a  debtor 
is  seized  by  an  attachment  or  execution 
against  him,  be  may  make  an  assignment  of 
aU  bis  property  and  estate  not  exempt  by 
law,  for  the  equal  benefit  of  all  his  creditors 
who  shall  file  releases  of  their  debts  and 
claims,  and  bis  property  shall  be  equitably 
distributed  among  such  creditors.  This  is 
the  only  assignment  of  error,  with  the  ex- 
ception of  one  other,  which  will  be  considered 
further  on,  that,  by  any  fair  construction, 
can  be  said  to  come  within  the  jurisdiction 
of  this  court,  though  others  are  set  out  in  the 
brief  of  counsel,  relative  to  fraud  in  the  as- 
signment made  by  the  debtors  in  this  in- 
stance, which  raise  no  federal  question. 

The  facts  may  be  briefly  stated  as  follows: 
On  the  Slst  day  of  December,  1883,  J.  H. 
Pardy  &  Co.  brought  a  suit  in  the  Fourth 
Judicial  district  court  of  Hennepin  county,  in 
the  state  of  Minnesota,  against  Axel  S.  Van 
Norman  and  Gustavo  Van  Korman,  part- 
n  ners,  under  the  firm  name  of  Van  Norman 
%Si  Bro.p  and  on  the  same  day  procured  a 

*  writ  of  attachment* to  issue  in  that  suit, 
which  was  levied  upon  a  part  of  the  goods 
of  the  defendants.  On  the  same  day  that 
firm  made  a  deed  of  assignment  to  Charles  C. 
Bennett,  the  present  defendant  in  error,  re- 
citing the  issue  and  levy  of  this  attachment, 
and  assigning  to  him  "all  the  lands,  tene- 
ments, hereditaments,  and  appurtenances, 
goods,  chattels,  choses  in  action,  claims,  de- 
mands, property,  and  effects  of  every  de- 
scription," belonging  to  them,  wherever  sit- 
oated.  The  instrument  also  provided  that 
the  assignee  was  "to  take  possession  of  the 
property,  and  to  sell  and  dispose  of  the  same 
with  all  reasonable  diligence,  and  to  convert 
the  same  into  money;  and  also  to  collect  all 
sncb  debts  and  demands  hereby  assigned  as 
may  be  collectible,  and  with  and  out  of  the 
proceeds  of  such  sales  and  collections  to  pay 
and  discharge  all  tlie  just  and  reasonable  ex- 
penses, costs,  and  charges  of  executing  the 
assignment,"  including  a  reasonable  com- 
pensation to  the  assignee  for  his  services. 

The  assignment  then  directs  the  assignee 
to  proceed  as  follows:  "To  pay  and  discbarge 
in  full,  if  the  residue  of  said  proceeds  be  suf- 
ficient for  that  purpose,  all  the  debts  and 
liabilities  now  due,  or  to  become  due,  from 
said  party  of  the  first  part,  to  all  their  credit- 
on  who  shall  file  releases  of  their  debts  and 


claims  against  the  said  party  of  the  first  part, 
as  by  law  provided,  together  with  all  interest 
due,  and  to  become  due,  thereon;  and  if  the 
residue  of  said  proceeds  shall  not  be  sufficient 
to  pay  said  debts  and  liabilities,  and  interest 
in  full,  then  to  apply  the  same,  so  far  as  they 
will  extend,  to  the  payment  of  the  said  debts 
and  liabilities  and  interest  proportionably  to 
their  respective  amounts,  and  in  accordance 
with  the  statute  in  such  case  made  and  pro- 
vided ;  and  if,  after  payment  of  all  the  costs, 
charges,  and  expenses  attending  the  execu- 
tion of  said  trust,  and  the  payment  and  dis- 
charge in  full  of  all  the  said  lawful  debts 
owing  by  the  said  party  of  the  first  part, 
there  shall  be  any  surplus  of  the  said  pro- 
ceeds remaining  in  the  hands  of  the  party  of 
the  second  part,  then  to  repay  such  surplus 
to  the  party  of  the  first  part,  their  executors, 
administrators,  or  assigns."  ^ 

It  appears  that  the  goods  and  chattels  men-A 
tioned  in  this*deed  of  trust  were,  under  its* 
authority,  delivered  to  Bennett,  the  assignee, 
or  partly  so,  the  sheriff  having  closed  the 
doors  of  the  store  in  which  they  were  situ- 
ated at  the  time  that  Denny,  the  plaintiff  in 
error,  seized  them  by  virtue  of  a  writ  of  at- 
tachment issued  out  of  the  circuit  court  of 
the  United  States  for  the  district  of  Minne- 
sota, of  which  he  was  marshal,  in  a  suit 
brought  by  Lapp  &  Flershem  against  the 
firm  of  Yan  Norman  &  Bro.  The  latter  ac- 
tion was  also  commenced  on  the  Slst  day  of 
December,  1883.  On  Jan  uary  21, 1884,  after 
a  refusal  by  the  marshal  to  deliver  the  goods, 
Bennett,  the  assignee,  made  application  to 
the  United  States  circuit  court  to  be  made  a 
party  to  the  suit  of  Lapp  &  Flershem  against 
Van  Norman  &  Bro.,  and  prayed  for  the  dis- 
solution of  the  attachment  issued  in  favor  of 
the  plaintiffs  therein.  The  court  on  Feb- 
ruary 18,  1884,  made  the  following  order: 
"First,  that  Charles  C.  Bennett,  assignee,  do 
have,  and  he  is  hereby  given,  leave  to  inter- 
vene  and  become  a  party  defendant  herein; 
second,  that  the  motion  to  dissolve  the  at- 
tachment be,  and  the  same  is,  hereby,  de« 
nied. "  Although  the  assignee  was  thus  per- 
mitted to  come  in  and  be  made  a  party,  it  is 
not  shown  that  he  ever  did  so,  or  ever  ap- 
peared in  the  case  after  that  time.  There  la 
no  further  record  in  this  case  of  any  proceed- 
ings in  the  circuit  court  of  the  United  States, 
nor  in  the  action  of  Purdy  &  Co.  v.  Van 
Norman  &,  Bro.,  but  the  transcript  then  pro- 
ceeds with  the  suit  brought  by  the  assignee 
against  the  marshal,  Henry  B.  Denny,  iu  the 
nature  of  trover  and  conversion,  for  damages 
on  account  of  bis  unlawful  seizure  of  these 
same  goods  while  they  were  in  the  hands  of 
said  assignee,  and  for  a  conversion  of  the 
same  by  his  refusal  to  return  them  to  plain- 
tiff. This  suit  was  decided  in  favor  of  Ben- 
nett, the  assignee,  in  the  lower  court,  by  a 
verdict  of  a  jury,  and,  upon  the  judgment 
being  carried  by  a  writ  of  error  to  the  su- 
preme court  of  the  state  of  Minnesota,  it  was 
there  affirmed.  In  botli  of  these  courts  the 
questions  we  have  mentioned  were  raised  l^i 
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exceptions  to  the  charge  of  the  Jndge  that 
,  the  assignment  was  a  valid  one,  and  to  the 
5  ruling  thnt  the  decision  of  the  circuit  court 

•  of  the  United  States  on'the  motion  to  dissolve 
the  attachment  was  not  a  bar  to  the  present 
action  by  the  assignee. 

The  question  of  the  invalidity  of  this  Min- 
nesota statute,  as  it  relates  to  the  riglits  of 
creditors,  is  an  interesting  one.  The  argu- 
ment in  favor  of  that  proposition  is  twofold: 
First,  that  it  impairs  tlie  obligation  of  con- 
tracts; and,  second,  that  such  a  statute  can 
have  no  extraterritorial  operation,  and  can- 
not, therefore,  be  binding  on  creditors  living 
in  a  different  state  from  that  of  the  debtor 
and  of  the  situs  of  his  property.  With  re- 
gard to  the  first  of  these  it  may  be  conceded 
that,  so  far  as  an  attempt  might  be  made  to 
apply  this  statute  to  contracts  in  existence 
b^ore  it  was  enacted,  it  would  be  liable  to 
the  objection  raised,  and  therefore  in  such 
a  case  of  no  effect.  Sut  the  doctrine  has 
been  long  settled  that  statutes  limiting  the 
right  of  the  creditor  to  enforce  his  claims 
against  the  property  of  the  debtor,  which  are 
in  existence  at  the  time  the  contracts  are 
made,  are  not  void,  but  are  within  the  legis- 
lative power  of  the  states  where  the  property 
and  the  debtor  are  to  be  found.  The  courts 
of  the  country  abound  in  decisions  of  this 
class,  exempting  property  from  execution  and 
attachment,  no  limit  having  been  fixed  to  the 
amount, — providing  for  a  valuation  at  which 
alone,  or  generally  two-thirds  of  which,  the 
property  can  be  brought  to  a  forced  sale  to 
discharge  the  debt, — granting  stays  of  exe- 
CQtion  after  judgment,  and  in  numerous  ways 
holding  that,  as  to  contracts  made  after  tlie 
passage  of  such  laws,  the  legislative  enact- 
ments regulating  the  rights  of  the  creditors 
in  the  enforcement  of  their  claims  are  valid. 
These  statutes,  exempting  the  homestead  of 
the  debtor,  perhaps  with  many  acres  of  land 
adjoining  it,  the  books  and  library  of  the 
professional  man,  the  horse  and  buggy  and 
surgical  implements  of  the  physician,  or  the 
household  furniture,  horses,  cows,  and  other 
articles  belonging  to  the  debtor,  have  all  been 
held  to  be  valid,  without  reference  to  the 
residence  of  the  creditor,  as  applied  to  con- 
tracts made  after  their  passage.  The  prin- 
K  ciple  is  well  stated  in  the  case  of  Edwards  v 
8  Kearzey,  96  U.  S.  595,  in  the  following  lan- 

•  guage:*"The  Inhibition  of  the  constitution 
is  wholly  prospective.  The  states  may  legis- 
late as  to  contracts  thereafter  made,  as  they 
may  see  fit.  It  is  only  those  in  existence 
when  the  hostile  law  is  passed  that  are  pro- 
tected from  its  effect."  See,  also.  Railroad 
Co.  V.  Rock,  4  Wall.  177;  University  v. 
People,  99  U  S.  309;  Knoxv  Bank,  12  Wall. 
879.  The  doctrine  was  very  early  announced 
in  the  case  of  Wales  v.  Stetson,  2  Mass.  143; 
and  in  the  separate  opinion  of  Mr.  Justice 
Stoey  in  Trustees  v.  Woodward,  4  Wheat. 
518,  (decided  in  1819,)  it  was  suggested  that 
in  a  grant  of  a  charter  to  a  corporation  a  res- 
ervation of  the  right  to  repeal  it  would  be 
valid.    This  has  been  acted  upon,  and  such 


action  has  been  held  In  many  cases  to  be 
valid.  The  later  case  of  Greenwood  v.  Freight 
Co.,  105  U.  S.  13,  contains  a  review  of  this 
whole  subject,  so  far  as  contracts  are  con- 
cerned. 

No  reason  has  been  suggested  why  the  leg- 
islature could  not  exempt  all  interests  in 
landed  estate  from  execution  and  sale  under 
judgments  against  the  owner,  and  perhaps 
all  his  personal  property.  However  this 
may  be,  it  is  very  certain  that  the  established 
construction  of  the  constitution  of  the 
United  States  against  impairing  the  obliga- 
tion of  contracts  requires  that  statutes  of 
this  class  shall  be  construed  to  be  parts  of  edl 
contracts  made  when  they  are  in  existence, 
and  therefore  cannot  be  held  to  impair  their 
obligation.  The  act  in  question  in  the  pres- 
ent case  does  not  exceed  many  of  the  class  to 
which  we  have  alluded  in  its  effect  in  en- 
abling the  debtor  to  dispose  of  his  property 
without  regard  to  the  ordinary  judicial  pro- 
ceedings to  subject  it  to  forced  sale.  The 
power  is  conceded,  when  not  forbidden  by 
the  statutes  of  a  state,  to  a  failing  debtor  to 
make  a  general  assignment  of  his  property 
for  the  benefit  of  bis  creditors,  as  this  one 
does.  It  is  further  admitted  that  in  such  aa 
assignment,  if  there  be  nothing  fraudulent 
otherwise,  he  can  prefer  some  creditors  over 
others,  and  that  be  can  secure  to  some  pay- 
ment in  full  while  he  leaves  others  who  will 
certainly  get  nothing  out  of  his  estate. 
When  this  is  done,  the  creditors  who  are  not  a 
provided  for  in  the  assignment  are  left  in  a  $ 
worse  condition  than 'they  are  where  it  is* 
done  under  the  present  law,  because  in  the 
first  instance  they  would  certainly  get  noth- 
ing out  of  the  debtor's  property,  though  they 
would  retain  a  right  to  proceed  against  him 
by  a  judgment  and  execution;  while  in  the 
present  case  they  have  the  option  of  pursuing 
that  course,  or  of  coming  in  with  the  other 
creditors,  executing  releases,  and  obtainiug 
their  share  of  the  property  assigned.  Here, 
instead  of  naming  the  preferred  creditors,  the 
assignor  gives  his  property  to  all  who  will 
execute  a  release  of  tlieir  claims  against  him. 
Xobody  is  required  by  the  statute  to  do  so 
unless  he  thinks  it  is  to  his  interest.  The 
creditor  who  executes  such  a  release  gets  hJs 
share  of  the  property  assigned,  while  the  one 
who  does  not  receives  nothing,  unless  there 
may  be  a  surplus  left  after  the  payment  of 
tlie  releasoi-s,  but  he  is  not  hindered  or  de- 
layed in  obtaining  a  judgment  against  the 
debtor,  or  in  levying  upon  any  other  prop- 
erty, if  such  cai.  be  found,  not  conveyed  by 
the  instrument,  or  upon  any  afterwards  ac- 
quired by  the  debtor.  The  latter  remains 
Uable,  notwithstanding  this  statute  and  this 
assignment,  as  he  always  was,  for  the  debt 
of  the  non-assenting  creditor.  It  is  not  easy, 
then,  to  see  how  this  statute  can  be  more 
complained  of  as  impairing  the  obligation 
of  contracts  than  the  statutes  of  exemption 
which  we  have  already  mentioned,  and  the 
principles  which  lie  at  the  foundation  of  all 
volunta'r  assignments  for  the  benefit  of  cied- 
Digitized  by  V^OOQ  IC 


DENNY  9.  BENNETT. 


187 


itOTS  with  preferences  that  exhaust  the  f and 
assigned. 

But  it  is  said,  in  answer  to  this  view  of 
the  subject,  tliat  there  is  a  clause  in  the  in- 
strument now  before  us  directing  that,  if 
there  stiall  be  a  surplus  after  tlie  payment  in 
full  of  all  the  creditors  who  shall  release  the 
assignors,  it  shall  be  paid  over  to  the  latter. 
There  are  two  answers  to  this.  If  that  clause 
or  provision  is  unlawful,  and  violates  the 
laws  of  the  state  of  Minnesota,  or  the  consti- 
tution of  the  United  Stat«s,  it  can  be  rejected, 
and  the  remainder  of  the  assignment  permit- 
ted to  stand.  The  statute  under  which  the 
assignment  was  made  does  not  require  that 
such  surplus  shall  be  paid  over  to  the  debt- 
.  ors.    The  supreme  court  of  that  state  has 

•  held  that  such  a  fund  may  be  arrested  when 

•  proper  proceedings  are  had'before  it  gets  to 
the  debtor's  hands,  and,  certainly,  wherever 
that  surplus  may  be  found,  and  however  it 
may  be  got  at  by  any  of  the  processes  of  law, 
it  is  liable  to  be  taken  by  the  non-releasing 
creditor.  He  can  pursue  all  the  remedies 
which  the  law  gives  him,  as  against  any  fund, 
property,  chose  in  action,  or  estate  liable  to 
the  payment  of  his  demand. 

But  it  is  said  that  this  statute  of  Minne- 
sota is  void  under  the  principles  laid  down 
by  this  court  in  the  cases  of  Starges  v. 
(Sowninshield,  4  Wheat.  122;  Ogden  v. 
Saunders,  12  Wheat.  213;  Baldwin  v.  Hale, 
1  Wall.  223;  and  Oilman  v.  Loclcwood,  4 
Wall.  409.  The  proposition  lying  at  the 
foundation  of  all  these  decisions  is  that  a 
statute  of  a  state,  being  without  force  in  any 
other  state,  cannot  discharge  a  debtor  from 
a  debt  held  by  a  citizen  of  such  other  state. 
One  of  the  best  statements  of  the  doctrine  is 
found  in  the  following  language  used  in  the 
latest  case  on  the  subject, — ^that  of  Gilman  v. 
Lodcwood,  supra:  "State  legislatures  may 
pass  insolvent  laws,  provided  there  be  no  act 
of  congress  establishing  a  uniform  system  of 
bankruptcy  conflicting  with  their  provisions, 
and  provided  that  the  law  itself  be  so  framed 
that  it  does  not  impair  the  obligation  of  con- 
tracts. Certificates  of  discharge,  however, 
granted  under  such  a  law,  cannot  be  pleaded 
in  bar  of  an  action  brought  by  a  citizen  of 
another  state  in  the  courts  of  the  United 
States,  or  of  any  other  state  than  that  where 
the  discharge  was  obtained,  unless  it  appear 
that  the  plaintiff  proved  his  debt  against  the 
defendant's  estate  in  insolvency,  or  in  some 
manner  became  a  party  to  the  proceedings. 
Insolvent  laws  of  one  state  cannot  discharge 
the  contracts  of  citizens  of  other  states ,  be- 
cause such  laws  have  no  extraterritorial  o])er- 
ation,  and  consequently  the  tribunal  sitting 
under  them,  unless  in  cases  where  a  citizen 
of  such  other  state  voluntarily  becomes  a 
party  to  the  proceeding,  has  no  jurisdiction 
of  the  cause." 

This  is  conceived  to  be  a  clear  and  accurate 
presentation  of  tlie  doctrine  of  the  preceding 
cases,  and  it  will  be  seen  that  the  substance 
of  the  restrictive  principle  goes  no  further 
than  to  prohibit,  or  to  make  invalid,  the  dis- 


charge of  a  debt  held  by  a  citizen  of  another 

state  than  that  where  the  court  is  sitting, 
who  does  not  appear  and  take  part,  or  is  notS 
otherwise*brought  witbin  the  jurisdiction  of» 
the  court  granting  the  discharge.  In  other 
words,  whatever  the  court  before  whom  such 
proceedings  are  had  may  do  with  regard  to 
the  disposition  of  the  property  of  the  debtor, 
it  has  no  power  to  release  him  from  the  obli- 
gation of  a  contract  which  he  owes  to  a  resi- 
dent of  another  state  who  is  not  personally 
subjected  to  the  jurisdiction  of  the  court. 
Any  one  who  will  take  the  trouble  to  examine 
all  these  cases  will  perceive  that  the  objec- 
tion to  the  extraterritorial  operation  of  a  state 
insolvent  law  is  that  it  cannot,  like  the  bank- 
rupt law  passed  by  congress  under  its  con^ 
Btitutional  grant  of  power,  release  all  debt- 
ors from  the  obligation  of  the  debt.  The  au- 
thority  to  deal  with  the  property  of  the  debtor 
within  the  slate,  so  far  as  it  does  not  impair 
the  obligation  of  contracts,  is  conceded;  but 
the  power  to  release  him,  which  is  one  of  the 
usual  elements  of  all  bankrupt  laws,  does  not 
belong  to  the  legislature,  where  the  creditor 
is  not  within  the  control  of  the  eourt.  The 
Minnesota  statute  makes  no  provision  for 
any  such  release.  The  creditor  who  became 
such  after  the  statute  was  passed  cannot 
complain  that  the  obligation  of  bis  contract 
is  impaired,  because  the  law  was  a  part  of 
the  contract  at  the  time  he  made  it;  nor  can 
he  say  that  his  contract  is  destroyed,  and  the 
debtor  discharged  from  it,  which  is  of  the  es- 
sence of  a  bankrupt  law,  because  no  such  de- 
cree can  be  made  by  the  court,  neither  does 
the  law  have  any  such  effect,  though  the  ob- 
ligation of  the  debtor  to  pay  may  be  canceled 
or  discharged  by  the  voluntary  act  of  the 
creditor  who  makes  such  release,  for  a  con- 
sideration which  to  him  seems  to  be  suffi- 
cient. 

The  other  assignment  of  error,  pressed  by 
counsel  for  plaintiff  in  error,  that  the  pro- 
ceedings in  the  circuit  court  of  the  United 
States,  in  relation  to  the  dissolution  of  the 
attachment,  and  Bennett's  becoming  a  party 
to  the  suit  there  pending,  are  an  estoppel  of 
the  claim  now  set  up  by  him,  is  not,  in  oar 
opinion,  entitled  to  much  consideration.  The 
order  of  the  court  in  relation  to  that  matter, 
above  quoted,  merely  gave  leave  to  the  as- 
signee to  become  a  party  to  that  suit,  at  the 
sametime  overruling  the  other  branch  of  the^ 
motion,  asking  for  a  dissolution  of  the  at-* 
tachnient.  It  does  not  appear  by'the  record* 
that  Bennett  ever  did  make  himself  a  party 
to  that  suit,  and  of  course  could  be  bound  by 
no  judgment  rendered  in  regard  to  it.  Even 
if  he  can  be  supposed  to  be  a  party,  so  far  as 
the  motion  to  dissolve  the  attachment  is  con- 
cerned, we  concur  with  the  supreme  court  of 
the  state  of  Minnesota  (Bennett  v.  Denny,  33 
Minn.  530,  24  N.  W.  Rep.  193,^  in  holding 
that  "it  was  merely  a  decision  of  a  motion  or 
summary  application,  which  is  not  to  be  re- 
garded in  the  light  of  res  adjudicata,  or  as 
so  far  conclusive  upon  the  parties  as  to  pre> 
vent  their  drawing  the  same  matters  in  ques- 
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tion  again  In  the  more  regular  form  of  an  ac- 
tion."  For  this  they  cite  the  decisions  of 
their  own  court.  In  aid  of  this  view  of  the 
subject,  we  may  also  refer  to  the  opinion  of 
Judge  Nelson  in  deciding  tlie  motion  to  dis- 
solve. After  reciting  the  circumst-ances  un- 
der which  that  motion  was  made,  he  said: 
"it  is  by  virtue  of  this  seizure  that  the  mar- 
shal holds  the  property.  On  this  statement 
of  the  facts,  I  shall  not  decide  on  this  motion 
who  has  the  better  title  and  right  to  the  pos- 
session of  the  property  taken.  •  •  •  The 
writ  of  attachment  properly  issued  in  this 
suit  against  the  debtor,  and,  if  the  marshal 
baa  seized  the  property  which  belonged  to 
Bennett,  he  is  certainly  liable  In  an  action  of 
trespass  for  the  damages  thereby  sustained." 
Lapp  V.  Van  Norman,  19  Fed.  Itep.  406.  See 
Buck  V.  Colbath.  S  Wall.  334  It  is  there- 
fore clear  that  the  order  of  the  judge  refusing 
to  dissolve  the  attachment  was  not  predicated 
upon  any  decision  as  to  the  right  of  the  pos- 
session of  the  property,  but  that  he  intended 
to  leave  the  marshal  liable  to  the  present  ac- 
tion, it  the  facts  justiQed  the  claim  of  the  as- 
signee. Apart  from  this,  we  are  not  at  all 
satisfied  that  the  effect  of  this  action  of  the 
circuit  court  on  the  suit  afterwards  brought 
by  the  assignee  in  the  state  court  is  a  ques- 
tion of  federal  cognizance.  Its  decision,  as 
shown  by  the  opinion  of  Judge  Nelson,  was 
not  based  upon  any  law  or  principle  of  fed- 
eral jurisprudence,  and  must  have  rested 
upon  the  general  rules  which  govern  the  con- 
dusiveness  of  former  judicial  proceedings 
when  called  in  question  in  another  case.  The 

iodgment  of  the  supreme  court  of  Minnesota 
I  affirmed. 


*Hablan,  J.,  {dtatenttng.)  I  cannot  as- 
sent to  a  judgment  of  affirmance  in  this  case. 
1.  The  statute  of  Minnesota  of  1881,  upon 
which  the  defendant  in  error  rests  bis  suit 
for  damages,  provides,  among  other  things: 
"Whenever  the  property  of  any  debtor  is  at- 
tached or  levied  upon  by  any  officer,  by  vir- 
tue of  any  writ  or  process  issued  out  of  a 
court  of  record  of  this  state  in  favor  of  any 
creditor,  or  garnishment  made  against  any 
debtor,  such  debtor  may,  within  ten  days 
after  the  levying  of  such  attachment,  process, 
or  garnishment  shall  have  been  made,  make 
an  assignment  of  all  his  property  and  estate, 
not  exempt  by  law,  for  the  equal  benefit  of 
all  his  creditors,  in  proportion  to  their  re- 
spective valid  claims,  who  shall  file  releases 
of  their  debts  and  claims  againstsuch  credit- 
ors as  hereinafter  provided;  •  •  •  and, 
upon  the  making  of  such  assignment,  all  at- 
tachments, levy,  or  garnishment  so  made 
shall  be  dissolved  upon  the  appointment  and 
qualification  of  an  assignee  or  receiver;  and 
thereupon  the  officers  shall  deliver  the  prop- 
erty attached  or  levied  upon  to  such  assignee 
or  receiver,  unless  the  assignee  shall,  within 
five  days  after  such  assignment,  file  in  the 
office  of  the  clerk  of  the  court  where  such  at- 
tachment was  issued  or  judgment  was  ren- 
dered 8  notice  of  his  intention  to  retain  such 


attachment,  levy,  or  garnishment.  In  which 
case  any  such  attachment,  levy,  or  garnish* 
ment  shall  inure  to  the  benefit  of  all  tlie  said 
creditors,  and  may  be  enforced  by  the  as- 
signee by  his  substitution  in  tlie  action  as 
such,  in  the  same  manner  as  the  plaintiff 
might  have  enforced  the  same  had  such  as- 
signment not  been  made:  provided,  however, 
that  this  section  shall  not  apply  to  cases 
where  an  execution  lias  been  issued  upon  a 
judgment  in  an  action  where  the  complaint 
has  been  filed  in  the  office  of  the  derk  of  the 
court  twenty  days  prior  to  the  entry  of  the 
judgment."  This  statute  did  not  operate  to 
dissolve  the  attachment  which  issued  from 
the  circuit  court  of  the  United  States  in  fa- 
vor of  Lapp  &  Fiershem ;  for  it  applies  only 
to  writs  or  process  issued  out  of  "a  court  of 
record  of  this  state, " — that  is,  a  court  of  rec>^ 
ord  established  under  the  constitution  and  3 
laws  ofMinnesota.  If  intended  to  embrace* 
writs  of  attachment  from  a  court  of  the 
United  States,  so  as  to  vacate  levies  under 
such  writs,  without  an  order  to  that  effect 
by  the  court  under  whose  authority  they 
were  made,  it  would  be  inoperative.  No 
state  enactment  can,  propria  vigore,  work 
the  dissolution  of  an  attachment  issuing  from 
a  federal  court.  A  different  construction  is 
inadmissible  upon  other  grounds.  By  the 
tenth  section  of  the  statute  it  is  provided 
that  "no  creditor  of  any  insolvent  debtor 
shall  receive  any  benefit  under  the  provisions 
of  this  act.  or  any  payment  of  any  share  of 
the  proceeds  of  the  debtor's  estate,  unless  he 
shall  have  first  filed  with  the  derk  of  the  dis- 
trict court,  in  consideration  of  the  benefits  of 
the  provisions  of  this  act,  a  rdease  to  the 
debtor  of  all  claims  other  than  such  as  may 
be  paid  under  the  provisions  of  this  act,  for 
the  benefit  of  such  debtor,  and  thereupon  the 
court  or  judge  may  direct  that  judgment  be 
entered  discharging  such  debtor  from  all 
claims  or  debts  held  by  creditors  who  shall 
have  filed  such  rdeases."  If  this  act  is  to 
control  the  rights  of  the  parties  in  the  pres- 
ent case,  the  result  is  that  the  prior  right  ac- 
quired by  Lapp  &  Fiershem  under  their  suit 
and  attachment  in  the  federal  court  is  taken 
from  them,  and  they  are  denied  all  interest 
in  the  proceeds,  as  well  of  the  property  at- 
tached for  their  benefit  as  of  the  property  as« 
signed  to  Bennett,  unless  they  gives  rdease 
in  full  to  their  debtors.  Such  a  result  is  not* 
in  my  judgment,  consistent  with  the  rights 
secured  by  the  constitution  of  the  Umted 
States  to  the  plaintiffs  in  error. 

2.  There  is  some  misapprehension  as  to  the 
time  when  the  assignment  to  Bennett  was 
actually  made.  But  it  is  clear  from  the  evi- 
dence that  the  marshal  levied  before  be  ac- 
quired any  right  in  the  property  attached  by 
that  officer.  In  the  brief  filed  in  behalf  of 
Bennett  in  the  circuit  court,  in  support  of  his 
application  to  be  made  a  party  in  the  suit  of 
Lapp  &  Flersliem  against  Van  Norman  A 
Bro.,  in  order  that  he  might  assert  his  claim, 
as  assignee,  to  the  goods  seized  by  the  marshal, 
and  in  support  al«>  of  his  motion  to  dissolva 
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the  attachment  saed  oat  by  Lapp  &  Flershem, 
„  — vbich  brief  is  pait  of  tbe  record  before  us, 
g — it  Is  said:  "The  court  will  bear  in  mind 
•  that  the  assignment  was  not  made  and  filed 
nntil  some  three  hours  after  the  levy  of  the 
attachment  by  tlie  plaintiffs,  [Lapp  &  Flersli- 
em.]"  And  in  the  opinion  of  tlie  supreme 
oourt  of  Minnesota  in  this  case  it  is  said: 
"It  seems  that  prior  to  tbe  making  of  the 
assignment  in  question  the  defendant,  as 
United  States  marshal,  by  virtue  of  process 
of  the  circuit  court,  had  attached  the  assigned 
property."  As  the  federal  court  had  juris- 
dicUon  of  the  suit  in  which  was  issued  the 
attachment  that  came  to  the  hands  of  the 
marshal,  the  goods  seized  by  the  latter  were, 
from  the  moment  of  such  seizure,  in  tbe  cus- 
tody of  that  court,  so  far,  at  least,  as  to  pre- 
vent the  possession  of  the  marshal  from  be- 
ing disturbed  by  an  action  of  replevin  in 
behalf  of  Bennett.  Freeman  v  Howe,  24 
How.  450;  Buck  y.  Colbath,  8  vVaU.  S34; 
Krlppendorf  t.  Hyde,  110  IT.  S.  276,  4  Sup. 
Ct.  Kep.  27;  Covell  v.  Heyman,  111  U  S. 
176. 4  Sup.  Ct.  Bep.  855;  Gumbel  v.  Pitidn. 
124  U.  S.  145.  8  Sup.  Ct.  Bep.  379.  It  was 
■aid  in  Lammon  v.  Feusier,  11 1  U.  S.  19,  4 
Snp.  Ct.  Bep.  286,  that  even  where  a  marshal 
takes  the  property  of  a  person  not  named  in 
the  writ,  "the  property  is  in  his  ofllcial  cus- 
tody, and  under  the  control  of  the  court  whose 
officer  he  is,  and  whose  writ  he  is  executing;" 
and  that  "according  to  the  decisions  of  this 
eoort  the  rightful  owner  cannot  maintain  an 
aetion  of  replevin  against  him,  nor  recover 
the  property  speciflcally  in  any  way,  except 
in  the  court  from  which  the  writ  is  Issued." 
8.  If  Bennett's  right  to  the  possession  of 
the  property  covered  by  tbe  assignment  to 
him  had  accrued  before  the  marshal  made  his 
levy,  the  latter  might  liave  been  liable  in  tres- 
pass, or  in  trover  and  conversion,  in  any 
court  of  competent  jurisdiction  as  to  parties. 
Here,  however,  the  attachment  which  came 
to  the  bands  of  the  marshal  was  lawfully  is- 
sned,  and  was  rightfully  levied.  That  is  con- 
ceded on  all  sides.  Was  it  for  that  officer  to 
pass  upon  the  validity  of  a  claim  which  ac- 
emed,  if  at  all,  subsequently  to  his  taking 
the  goods  into  his  possession?  His  writ  com- 
manded him  to  take  the  goods  of  Van  Not- 
man  &  Bro.,  and  he  did  so.  He  was  also 
commanded  to  safely  keep  them  to  satisfy  tlie 
demand  of  Lapp  &  Flershem.  Could  he  be 
discharged  from  his  obligation  to  so  keep 
them,  except  by  an  order  of  the  court  under 
D  whose  direction  he  had  proceeded?  Indeed, 
gif  be  had  surrendered  possession,  without 
■  leave  first  obtained  from  the  federal  court,  he 
could  have  been  proceeded  against  for  con- 
tempt in  having  parted  with  the  possession 
of  goods  in  tbe  custody  of  that  court.  Ben- 
nett asked  leave  to  intervene  in  the  suit  in 
the  federal  court,  and  such  leave  was  granted; 
hot  he  declined  to  exercise  the  privilege  ao- 
otwded  to  him.  He  moved,  at  the  same  time, 
to  dissolve  the  attachment,  and  that  motion 
was  denied;  the  federal  court  thereby  plainly 
indicating  to  the  marshal  a  purpose  to  hold 


the  property  nntil  it  had  adjudicated  Ben- 
nett's claim.  If  Bennett  liad  intervened  in 
the  suit  in  the  federal  court,  and  if  that 
court  had  dismissed  his  intervention,  or  ad- 
judged his  claim  to  be  subordinate  to  that  of 
Lapp  &  Flershem  under  their  attachment,  he 
could  have  prosecuted  an  appeal  to  this  court. 
Gumbel  v.  Pitkin,  113  U.  S.  545,  5  Sup.  Ct 
Kep.  616.  A  marshal  wlio  levies  an  attach- 
ment from  a  circnit  court  of  the  United 
States,  in  a  suit  of  which  it  has  complete  ju- 
risdiction, upon  goods  subject  at  the  time  to 
such  attachment,  is  not,  I  think,  liable  in 
trover  and  conversion  for  their  value,  upon 
bis  refusal,  in  the  absence  of  any  direction  of 
tbe  court  under  whose  writ  they  were  seized, 
to  surrender  possession;  especially  to  one 
whose  right,  if  any,  accrued  subsequently  to 
his  levy.  To  hold  him,  under  such  circum- 
stances, liable  to  a  suit  in  a  state  court  for 
damages,  is  to  invite  those  conflicts  between 
courts  of  different  jurisdictions  and  their  re- 
spective ofiScers  which  tbe  former  decisions  of 
tills  court  have  sought  to  prevent. 


Thb  Gazeixb. 
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Ubissneb  et  til.  v.  Bbttn. 

(November  90,1888.) 

1.   SmFFWO— CHABTBB-PABTT  — CONSTRUCnOS  — 

Satb  Post. 

Under  a  ohorter-party  for  a  voyage  "to  a  safe, 
direct  Norwegian  or  Danish  port,  or  as  near 
thereto  as  she  oaa  safely  get,  and  always  lay  and 
discharge  afloat. "  the  vessel  cannot  be  ordered 
to  a  port  situated  in  an  inlet,  having  a  bar  across 
its  mouth,  wtiioh  it  is  impossible  for  the  vessel 
to  cross,  either  in  ballast  or  with  cargo,  and 
where  the  only  anchorage  outside  the  bar  Is  not 
reasonably  safe  as- an  anchorage,  or  a  place  to  lie 
and  discharge. 

a.  Sake— Appbai^-Rbvixw— Fnnnras. 

A  positive  finding  that  the  port  to  which  the 
vessel  was  ordered  was  such  a  port,  is  not  con- 
trolled by  recitals  of  evidence  that  large  English 
steamers  habitually,  and  several  American  ves- 
sels, had  in  fact  discharged  their  cargoes  at 
anchorage  without  disaster. 

8.  Sahb— Custom  Aim  Usaob. 

A  custom,  found  by  the  circnit  court  to  exist 
in  the  Atlantic  ports  of  the  United  States,  of  or^ 
derlng  vessels  similarly  chartered  to  any  safe 
port  within  the  range,  where  commerce  u  car- 
ried on,  whether  the  vessel  could  get  into  it  or 
not,  provided  there  was  an  anchorage,  custom- 
arily used  and  reasonably  safe  for  discharge,  has 
no  bearing  on  the  case,  as  the  anchorage  near 
this  port  was  not  found  to  be  reasonably  safe. 

i.  Samb— Furomos — Rsvixw— Erbors  not  Ais 

FABBNT. 

Nor  can  it  be  assigned  for  error  that  the  cir^ 
cuit  court  failed  to  make  a  distinct  finding  upon 
the  issue  that,  by  the  custom  of  trade  between 
the  Atlantic  ports  and  Denmark,  the  port  to 
which  the  vessel  was  ordered,  was  recognized  aa 
being  within  the  charter-party;  the  record  not 
showing  any  proof  of  such  custom,  and  the  cus- 
tom of  recognizing  as  safe  a  port  which  was  not 
in  fact  reasonably  safe,  being  incompetent  to  di- 
rectly contradict  the  charter-party. 

5.  Samb  —  Bbbaoh  of  Chabtbb  —  MiAsmu  of 
Damagbs. 

Upon  the  refusal  of  the  charterer  to  order  the 
vessel  to  a  safe  port,  the  master  fiied  soooesaiva 
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libela  for  demurrage,  nntll  a  cross-Ubel  was  filed 
for  breach  of  the  charter-party,  when  the  mas- 
ter proceeded  to  unload.  The  circuit  court  found 
that  the  time  required  to  make  the  voyage  was 
about  the  same  as  elapsed  before  another  ohar- 
ter  was  obtained,  which  was  done  as  soon  as  pos- 
sible, and  that  the  expenses  of  the  vessel  in  port 
were  not  less  than  on  the  voyage.  HelcL,  that 
the  measure  of  damages  was  the  freight  that  the 
vessel  would  have  earned,  less  the  cost  of  earn- 
ing It. 

0.  S.UCE— ADHisALTT^FaAonoa — FLKisnia  axd 
Fboof. 

The  plaintifTs  libels  claimed  demurrage  and 
expenses  amounting  to  S2,470.30,  but  set  forth  all 
the  facts  ultimately  found  by  the  court,  and  each 
contained  a  prayer  for  general  relief.  Held  not 
error  to  award  as  damages  the  whole  freight, 
amounting  to  $8,285.60,  as  in  admiralty  under 
such  pleadings  the  court  may  award  any  relief 
which  the  law  applicable  to  the  case  warrants. 

n     Appeal  from  the  Circuit  Court  of  tbe  Unlt- 
^  ed  States  for  the  District  of  Maryland. 

•  *Ttii8  was  an  appeal  from  a  decree  in  ad- 
miralty on  cross-libels  for  breaches  of  a  char- 
ter-party of  the  Norwegian  bark  Gazelle,  by 
which,  on  June  16,  1881,  Herman  Brun,  her 
master,  chartered  her  to  Meissner,  Acker- 
mann  &  Co.  for  a  voyage  from  Baltimore 
"to  a  safe,  direct  Norwegian  or  Danish  port, 
as  ordered  on  signing  bills  of  lading,  or  as 
near  thereunto  as  she  can  safely  get,  and  al- 
ways lay  and  discharge  afloat, "  on  the  terms, 
among  others,  that  the  charterers  should  fur- 
nish a  full  cargo  of  refined  petroleum  in  bar- 
rels, and  pay  freight  of  three  shillings  and 
three  pence  sterling  a  barrel;  that  the  vessel 
should  be  loaded  by  July  6th;  and  that  demur- 
rage of  eleven  pounds  sterling  should  be  al- 
lowed for  each  day'sdetention  by  their  default. 
On  July  11th.  and  August  1st,  9th,  and  22d, 
the  master  filed  successive  libels  against  the 
cargo,  setting  forth  tbe  making  and  the  prin- 
cipal provisions  of  the  charter-party,  and  an- 
nexing a  copy  thereof;  and  further  alleging 
that  the  vessel  was  duly  loaded  by  July  6th, 
and  on  that  day  the  charterers  tendered  to 
tbe  master  for  signature  bills  of  lading  or- 
dering her  to  the  port  of  Aalborg,  in  Den- 
mark, as  the  port  of  discharge,  "to  be  landed 
at  Aalborg,  or  as  near  thereto  as  the  vessel 
can  safely  get;"  that  the  master  refused  to 
sign  the  bills  of  lading,  for  the  reason  that 
Aalborg  was  not  a  safe  port,  and  it  was  im- 

»  possible  for  a  vessel  to  enter  it  with  cargo, 
^  or  to  land  her  cargo  at  the  port,  or  at  any 

•  anchorage  or  landing  place  near  it,  so  as'al- 
ways  to  lay  and  discharge  afloat;  and  that  he 
expressed  to  the  charterers  his  williugness  to 
perform  the  charter,  and  requested  them  to 
name  a  safe  port,  but  they  refused.  Each  of 
those  libels  claimed  demurrage  according  to 
the  charter,  amounting  in  all  to  02,070.20; 
the  fourth  libel  claimed  also  S400  for  the  ex- 
penses of  taking  out  most  of  the  cargo;  and 
each  libel  contained  a  prayer  for  general  re- 
lief. The  charterers  filed  answers,  admit- 
ting the  making  of  the  charter-party,  and 
the  refusal  of  tbe  master  to  sign  bills  of  lad- 
ing; aUeging  that  the  port  of  Aalborg  is  a 
safe  port,  well  known  to  commerce,  especially 
in  the  petroleum  trade,  and  one  to  which  ves- 


sels of  deeper  draught  than  the  GazeHe  are 
habitually  dispatched  under  charter-parties 
of  like  terms  with  that  In  controversy;  and 
further  alleging  that,  by  the  established 
and  uniform  usage  and  custom  of  trade  be- 
tween Baltimore  and  other  Atlantic  ports  of 
the  United  States,  and  ports  of  Norway  and 
Denmark,  the  port  of  Aalborg  is  recognized 
as  being,  and  understood  to  be,  a  safe,  direct 
port  of  Denmark,  within  the  terms  and  pro- 
visions of  such  a  charter-party i  denying  that 
there  is  no  safe  place  or  anchorage  outside 
that  port  where  the  vessel  could  always  lay 
afloat  and  discharge  her  cargo,  or  that  there 
had  been  any  detention  of  the  vessel  by  their 
default;  and  alleging  that  the  entire  delay 
and  the  damages,  if  any,  resulting  there- 
from, were  due  solely  to  the  default  of  the 
master.  On  August  20th,  tbe  charterers 
filed  a  cross-libel  against  the  vessel,  alleging 
tbe  same  matters  as  in  their  answers  to  the 
other  libels,  and  claiming  $8,000  damages  for 
breach  of  the  charter-party,  and  general  re- 
lief. The  master  filed  an  answer  to  the  cross- 
libel,  presenting  the  same  issues  as  the  other 
libels  and  answers. 

The  district  court  sustained  the  libels  of 
tbe  master,  and  dismissed  that  of  the  char- 
terers, and  entered  decrees  accordingly.  11 
Fed.  Bep.  429.  Tbe  charterers  appealed  to 
the  circuit  court,  which  consolidated  the 
cases,  and  made  the  following  findings  of 
fact:  "On  June  16,  1881,  tbe  bark  Gazelle,^ 
a  sailing  vessel  of  571  tons  burden,  then  in»> 
the  port  of  Baltimore,  Md.,  wa8*chartered  by? 
Herman  Brun,  her  master,  to  Meissner,  Ack- 
ermann  &  Co.,  of  Kew  York,  for  a  voyage, 
as  stated  in  the  charter-party,  'to  a  safe,  di- 
rect Norwegian  or  Danish  port,  as  oi-dered 
on  signing  bills  of  lading,  or  as  near  there- 
unto as  she  can  safely  get,  and  always  lay  and 
discharge  afloat.'  Exhibit  accompanying  the 
libel  is  the  said  charter.  Cargo  of  3,131  bar- 
rels of  refined  petrolenm  was  put  on  board 
by  charterers  at  Baltimore,  and  on  July  6, 
1881,  the  charterers  tendered  the  master  bills 
of  lading  ordering  the  vessel  to  the  port  of 
Aalborg,  on  the  eastern  coast  of  Denmark. 
The  master  refused  to  sign  the  bills  of  lading, 
on  the  ground,  as  stated  by  him  to  the  char- 
terers, that  Aalborg  was  not  a  safe  port  for 
a  vessel  of  the  tonnage  of  the  Gazelle,  and 
that  no  vessel  of  such  tonnage  could  enter 
the  port,  even  in  l>allast,  and  that  there  was 
no  anchorage  near  the  port  where  he  could 
with  safety  lay  and  discharge.  The  charter- 
ers refused  to  order  the  vessel  to  any  other 
port.  Conversations  and  correspondence  took 
place  between  the  master  and  charterers  and 
their  agents.  In  all  these  the  master  insisted 
that  he  could  take  the  cargo  to  the  port  of 
Aarhus,  which  he  said  was  the  only  safe 
Danish  port  for  a  vessel  of  such  tonnage  as 
the  Gazelle,  but  he  could  not  discharge  at 
Aalborg,  or  convey  the  cargo  there.  The 
charterers,  on  the  contrary,  insisted  that  he 
could  and  was  bound  to  discharge  at  Aalborg. 
During  this  discussion  between  the  parties, 
and  on  one  day,  the  master  said  he  would  sign 
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bills  containing  tlie  words  '  as  near  therenn 
to  as  the  vessel  can  safely  get,  and  always  lay 
and  discbarge  afloat;'  but  on  the  same  day, 
upon  the  charterers  assenting  to  this,  he  re- 
fused, saying,  in  efCect,  that  as  he  knew  the 
fact  to  be  that  there  was  no  place  near  Aal- 
borg  wliere  he  could  safely  lay  and  discharge, 
and  as  he  knew  beforehand  that  he  would 
have  to  go  to  the  nearest  safe  port,  be  would 
not  sign  any  bills  of  lading  which  might  in 
any  way  commit  him  to  anything  else.  The 
charterers  all  this  time  insisted  that  he  should 
discharge  at  Aalborg,  and  did  not  agree  to 
any  receding  from  this  in  assenting  to  add 
the  above  words  on  the  bills  of  lading,  but 
a  still  insisted  on  their  right  to  have  the  vessel 
^discharged  at  Aalborg.    Nothing  was  done 

•  in  consequence  of  this*  proposition  of  the 
master,  or  of  his  subsequent  refusal  as  afore- 
said, which  in  fact  altered  the  position  of 
the  parties  in  any  way.  The  tonnage  of  the 
Gazelle  was  571  tons,  and  she  drew,  when 
loaded,  sixteen  feet  three  inches,  and  in  bal- 
last, twelve  feet.  The  port  of  Aalborg  is  in 
Denmark,  on  the  south  bank  of  the  Limflord, 
about  seventeen  miles  from  its  mouth,  at  the 
Catteg^t  sea.  At  the  mouth  there  is  a  bar 
about  2,000  feet  wide,  on  which  there  is  or- 
<llnarily  ten  feet  of  water,  and  never  more 
than  eleven  feet.  Off  the  month  of  the  Lim- 
flord there  is  no  sheltered  bay,  nor  any  in- 
dentation of  the  coast,  but  the  coast  runs  in 
a  straight  north  and  sooth  line.  It  was  not 
possible  for  the  Gazelle  to  pass  the  bar,  either 
in  ballast  or  with  cargo,  and  the  only  place  of 
anchorage  for  a  vessd  which  cannot  cross  the 
bar  is  in  the  Cattegat  sea,  oft  the  mouth  of 
the  Limflord,  and  the  only  mode  of  discharge 
at  eai&  anchorage  is  into  small  sailing  coast- 
-era,  which  can  pass  the  bar  to  the  port  of 
Aalborg,  and  carry  the  cargo.  A  considera- 
Ue  commerce  has  been  carried  on  with  the 
port  from  time  immemorial,  by  vessels  of 
small  drauglit,  able  to  cross  the  bar  when 
loaded.  Some  steamers  of  larger  draugh 
have  in  late  years  traded  legulai'ly  with  the 
port  from  England.  These  have  lighters 
axpressly  made  for  their  purpose,  which  they 
take  In  tow  going  out,  receiving  from  them 
part  of  their  cargo  when  over  the  bar,  and  in 
fstuming  discharge  into  them  safiBciently  to 
lighten  to  ten  feet,  and  then  tow  the  lighters 
In  with  them.  Thirty-one  cargoes  of  petro- 
leum and  grain  have  been  exported  to  Aal- 
borg from  the  United  States  since  1876;  none 
before  that  time.  Many  of  these  were  in 
vessels  of  such  size  as  to  be  able  to  cross  tlie 
bar  after  lightening  a  reasonable  amount. 
Of  these  thirty-one  vessels,  two  or  three  in 
all,  of  large  size,  have  discharged  their  whole 
cargo  outside.  There  existed  at  the  time  of 
the  making  of  the  charter  a  general  custom 
in  the  Atlantic  ports  of  the  United  States, 
with  reference  to  charters  similarly  worded, 
that  a  ship  may  be  ordered  to  any  safe  port 
within  the  range  where  commerce  is  carried 

4b  on,  whether  she  can  get  into  it  or  not,  pro- 
$  vided  there  is  an  anchorage  near  the  port, 

*  customarily  used  in*connection  with  It,  and 


where  it  is  reasonably  safe  for  the  ship  to  lay 
and  discharge.  The  port  of  Aalborg  and  the 
Limflord  inside  the  bar  are  safe  for  vessels 
that  can  get  into  them  and  lay  afloat.  The 
water  inside  the  bar  in  the  Limflord  is  deep, 
except  at  or  near  the  town  of  Aalborg,  but 
the  said  anchorage  outside  the  bar  in  the 
Cattegat  is  not  a  reasonably  safe  anchorage, 
nor  a  place  where  it  is  reasonably  safe  for  a 
ship  to  lay  and  discharge.  The  amount  of 
freight  under  the  charter  for  the  cargo  loaded 
was  $8,285.60.  The  master  incurred  expense 
of  $507.08  in  removing  and  storing  the  petro- 
leum cargo  after  the  refusal  of  the  charterers 
to  order  the  vessel  to  any  other  port  than 
Aalborg,  and  $17.50  for  wharfage,  and  $16 
for  necessary  towing.  The  time  required  to 
perform  such  a  voyage  as  that  stated  in  the 
charter  would  have  been  about  the  same  time 
as  elapsed  before  the  vessel  procured  another 
charter,  which  other  charter  was  procured  as 
soon  as  could  have  been  done;  and  on  Sep- 
tember 2, 1881,  the  vessel  was  ready  to  load 
under  the  recharter,  and  the  expenses  of  the 
vessel  in  port  were  not  less  than  on  the  voy- 
age." The  circuit  court  stated,  as  conclu- 
sions of  law,  that  the  master  was  entitled  to 
recover,  for  breach  of  the  charter-party,  dam- 
ages in  the  sum  of  $3,826.13,  with  interest 
from  September  2,  1881,  and  that  the  libel 
of  the  charterers  should  be  dismissed,  and 
that  they  should  pay  the  costs  in  l)otb  courts, 
and  entered  a  final  decree  accordingly;  from 
which  the  charterers  appealed  to  this  court. 

8.  T.  Wcaits  and  Henry  C.  Kmnard,  tor 
appellants.    A.  Stirling,  Jr.,  for  appellee. 

S 
*  Mr.  Justice  Grat,  after  stating  the  facts* 
as  above,  delivered  the  opinion  of  the  court. 

The  jurisdiction  and  authority  of  this  court, 
in  passing  upon  this  appeal,  are  defined  by 
the  act  of  February  16, 1875,  c.  77,  §  1,  by 
which  the  circuit  court,  in  deciding  admiralty 
causes  on  the  instance  side,  is  required  to 
state  its  findings  of  fact  and  its  conclusions 
of  law  separately;  and  a  review  of  its  d^ 
crees  by  this  court  is  "limited  to  a  determina^ 
tion  of  the  questions  of  law  arising  upon  the 
record,  and  to  such  rulings  of  the  circuit 
court,  excepted  to  at  the  time,  as  may  be  pre- 
sented by  a  bill  of  exceptions  prepared  as  in 
actions  at  law. "  18  St.  315.  The  Umit  thus 
prescribed  has  been  steadfastly  upheld  by  this 
court  against  repeated  attempts  to  escape 
from  it.  The  Abbotsford, 98  U.  S.  440;  The 
Benefactor,  102  U.  S.  214;  The  Annie  Linds- 
ley,  104  U.  8. 185;  The  Francis  Wright,  105 
U.  S.  381 ;  Insurance  Co.  v.  Insurance  Co., 
107  U.  S.  485,  1  Sup.  Ct.  Bep.  582;  The 
Adriatic,  107  U.  S.  512,  2  Sop.  Ct.  Rep.  355; 
The  Connemara,  108  U.  S.  352,  2  Sup.  Ct.^ 
Bep.  754;  Merchants'  Ins.  Co.  v.  Allen,  1219 
U.  S.  67,  7  Sup.  Ct.  Rep.  821.  •  The  record  in? 
this  case  consists  of  the  pleadings,  the  find- 
ings of  fact,  the  conclusions  of  law,  and  the 
final  decree. 

By  the  express  terms  of  the  charter-party, 
the  charterers  were  bound  to  order  the  ves- 
sel "to  a  safe,  direct,  Norwegian  or  Danish 
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port,  or  as  near  thereunto  as  she  can  safely 
get,  and  always  lay  and  discharge  afloat." 
The  clear  meaning  of  this  is  that  she  must  be 
ordered  to  a  port  which  she  can  safely  enter 
with  her  cargo,  or  whicii,  at  least,  lias  a  safe 
anchorage  outside  where  she  can  lie  and  dis- 
charge afloat.  Oahl  v.  Kelson,  6  App.  Cas. 
88 ;  The  Alhambra,  6  Prob.  Div.  68.  The  char- 
teiers  insisted  upon  ordering  her  to  the  port 
of  Aalborg.  The  circuit  court  has  found 
that  Aalborg  is  in  s  fiord  or  inlet  having  a 
bar  across  its  mouth,  which  it  was  impossi- 
ble for  the  Gazelle  to  pass,  either  in  ballast  or 
with  cargo;  and  that  the  only  anchorage  out- 
side the  bar  is  not  a  reasonably  safe  anchor^ 
age,  nor  a  place  where  it  is  reasonably  safe 
for  a  vessel  to  lie  and  discharge.  These  pos- 
itive findings  of  essential  facts  are  in  no  way 
controlled  or  overcome  by  the  other  state- 
ments (rather  recitals  of  portions  of  the  evi- 
dence than  findings  of  fact)  that  large  En- 
glish steamers  habitually,  and  31  American 
vessels  in  the  course  of  several  years,  had  in 
fact  discharged  the  whole  or  part  of  their 
cargoes  at  that  anchorage,  without  accident 
or  disaster.  A  dangerous  place  may  often  be 
stopped  at  or  passed  over  in  safety.  The  ev- 
idence on  tbe  other  side  is  not  stated  in  the 
findings;  and,  if  it  were,  this  court,  in  an 
adminlty  appeal,  has  no  authority  to  pass 
npon  the  comparative  weight  of  conflicting 
evidence. 

Thedrcnit  court  has  found  that  "there  ex- 
isted, at  the  time  of  the  making  of  the  char- 
ter, a  general  custom  in  the  Atlantic  ports  of 
tbe  United  States,  with  reference  to  charters 
similarly  worded,  that  a  ship  may  be  ordered 
to  any  safe  port  within  the  range,  where 
commerce  is  carried  on,  whether  she  can  get 
into  it  or  not,  provided  there  is  an  anchorage 
near  tbe  port,  customarily  used  in  connection 
with  it,  and  where  it  is  reasonably  safe  for 
the  sliip  to  lay  and  discharge."  But  the  only 
anchorage  near  tbe  port  of  Aalborg  not  being 
«  a  reasonably  safe  place  to  lie  and  discbarge 
^  at,  that  custom  has  no  bearing  on  this  case. 
*  It  has  been  strenuously  maintained  in  behalf 
of  the  appellants  that  the  circuit  court  erred 
in  not  making  any  finding  upon  the  distinct 
issue,  presented  by  the  pleadings,  whether 
by  the  uniform  and  established  custom  of 
trade  between  Baltimore  and  otiier  Atlantic 
ports,  and  tbe  ports  of  Norway  and  Denmark, 
Aalborg  was  recognized  as  being,  and  under- 
stood to  be,  a  safe,  direct  port  of  Denmark, 
within  the  meaning  of  such  a  charter-party. 
The  answer  to  this  position  is  twofold:  (1) 
It  does  not  appear  on  this  record  tliat  there 
was  any  proof  of  such  a  custom.  If  the  ap- 
pellants did  offer  such  proof,  and  it  was  re- 
jected or  disregarded  by  the  court,  their  rem- 
edy was  by  tendering  a  bill  of  exceptions, 
and  thus  making  their  offer,  and  the  action 
of  the  court  thereon,  part  of  the  record,  which 
bas  not  been  done.  The  Francis  Wright,  105 
U.  S.  381,  387.  (2)  Evidence  of  a  custom  to 
consider  as  safe  a  particular  port,  which  in 
fact  is  not  reasonably  safe,  would  directly 
contradict  the  charter-party,  and  would  there- 


fore be  incompetent  as  matter  of  law.  Bar* 
nard  v.  Kellogg.  10  Wall.  S8S;  The  Alham- 
bra, 6  Prob.  Dlv.  68;  Hay  ton  v.  Irwin,  5  0. 
P.  Div.  130. 

The  charterers,  having  refused  to  order 
the  vessel  to  such  a  port  as  tlie  charter-party 
called  for,  and  having  insisted  on  ordering 
her  to  a  different  one,  were  rightly  held  to  b« 
in  default,  and  answerable  in  damages;  and 
the  subject  remaining  to  be  considered  is  tbe 
amount  of  damages  awarded  against  them, 
consisting  of  the  whole  amount  of  freight, 
and  of  the  expense  of  taking  out  the  cargo, 
and  of  wharfage  and  towing.  The  material 
facts  appearing  upon  the  record  bearing  upon 
this  subject  are  as  follows:  The  charterers, 
having  detained  the  vessel  by  their  persistent 
refusal  to  order  her  to  such  a  port  as  was  de- 
scribed in  the  charter-party,  the  master,  as 
he  had  a  right  to  do,  treating  the  charter- 
party  as  still  existing,  filed  successive  libels, 
claiming  demurrage  accruing  under  it,  until 
the  charterers  fll^  a  cross-libel,  contending 
that  the  master  (who  had  only  maintained 
the  just  rights  of  the  owners)  had  committed^ 
a  breach  of  the  charter-party.  It  being  tbenw 
hopeless  that  the  charterers'wonld  perform* 
the  charter-party  on  their  part,  the  master 
proceeded  to  take  out  the  cargo,  and  the  own- 
ers were  entitled  to  freight.  The  circuit 
court  bas  found  simply  that  the  time  required 
to  perform  such  a  voyage  as  that  stated  in  the 
charter  would  have  been  about  the  same  time 
as  elapsed  before  the  vessel  procured  another 
charter;  that  another  charter  was  procured 
as  soon  as  could  have  been  done;  and  that 
the  expenses  of  the  vessel  in  port  were  not 
less  than  on  the  voyage.  Nothing,  therefore, 
is  shown  to  take  the  case  out  of  the  general 
rule,  that  a  ship-owner,  who  is  prevented 
from  performing  the  voyage  by  a  wrongful 
act  of  the  charterer,  is  prima  facie  entitled 
to  the  freight  that  he  would  have  cimed,  leas 
what  it  would  have  cost  him  to  earn  it. 
Eleine  v.  Catara,  2  Gall.  61;  Ashbumer  v. 
Balchen.  7  N.  Y.  262;  Smith  v.  McGuire,  8 
Hurl.  &  N.  554,  27  Law  J.  Exch.  465. 

It  is  further  contended  that  thecourterred 
in  awarding  as  damages  the  whole  freight, 
amounting  to  $3,285.60,  under  libels  claim- 
ing  only  demurrage  and  expenses  to  the 
amount  of  $2,470.20.  But  those  libels  set 
forth  all  the  material  facts  ultimately  found 
by  the  court,  and  each  libel  contained  a  prayer 
for  general  relief.  In  the  courts  of  admindty 
of  the  United  States,  although  the  proofs  of 
each  party  must  substantially  correspond  to 
his  allegations,  so  far  as  to  prevent  surprise, 
yet  there  are  no  technical  rules  of  variance, 
or  of  departure  in  pleading,  as  at  common 
law;  and  if  a  libelant  propounds  with  dis- 
tinctness the  substantive  facts  upon  which 
he  relies,  any  prays,  either  specially  or  gen- 
erally, for  appropriate  relief,  (even  if  there 
is  some  inaccuracy  in  his  statement  of  sub- 
ordinate facts,  or  of  the  legal  effect  of  the 
facts  propounded.)  the  court  may  award  any 
relief  which  the  law  applicable  to  the  case 
warrants.    Dopont  v.  Vance,  19  How.  162; 
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The  STracnae,  12  TTall.  167:  Dexter  v.  Man- 
roe,  2  Spr.  89;  The  Cambridge,  2  Low.  Dec. 
21.    Decree  affirmed. 

(U8  u.  8.  SUi  

Menendez  et  ai.  v.  Holt  et  al.  * 

(December  10, 1888.) 

1.  Tbase-Hasks— What  wxUi  bi  Fbotbotxd— 
"liA  Favorita.  " 

The  -words  "La  FaTorlta"do  not  indicate  qnal- 
Ity,  and  are  a  valid  trade-mark,  as  applied  to  a 
grade  of  floor  selected,  thongb  not  manufaot- 
nred,  by  those  who  have  acquired  the  right  to 
use  the  term. 
S.  BAm— Fbiob  TTsa. 

Evidence  that  a  firm  manufacturing  flour  in 
St.  Louis  had  occasionallv  used  the  term  "La 
Favorita"  from  1857  to  1860  will  not  defeat  com- 
plainant's right,  where  none  of  ttie  witnesses  are 
able  to  testifv  that  any  flonr  so  designated  by 
that  firm  has  oeen  on  sale  for  over  20  years. 
8.  Saks— RiOHT  to  Uss— FABiSBBasiF^DissoLU- 
noir. 

A  retiring  partner,  who  assents  to  the  oontin- 
nation  of  the  business  by  the  other  partners  at 
the  same  place  and  under  the  same  name,  retains 
no  interest  in  the  good-will,  such  as  will  give 
him  a  right  to  nse  a  trade-mark  belonging  to  the 
firm,  especially  where  the  evidence  tends  to  show 
that  it  was  verbally  agreed  that  he  snrrendered 
all  tnteMst  in  the  trade-mark. 
A,  Bams— iNVBiHaBMiHT— What  Cokbtitiitbs. 

It  is  no  defense  to  an  action  for  infringement 
of  such  trade-mark  that  the  name  of  one  of  the 
Infringing  Ann  accompanied  the  brand  upon  the 
flonr  sold  by  them,  instead  of  tlie  name  of  oom- 
pU^nants. 
Ik  Bams— Injusotion— AooouNTnra — Laches. 

The  right  to  an  injunction  against  the  inten- 
tional use  of  complainant's  trade-mark  is  not  lost 
by  laches,  though  the  infringement  began  in  1869, 
and  Vba  action  was  not  brought  until  1882,  espe- 
cially where  it  does  not  appear  that  the  trade- 
mark has  acquired  an  increased  value  from  de- 
fendants' use;  but  an  accounting  will  not  be 
granted. 

Appeal  from  the  Circnlt  Court  of  the 
United  States  for  the  Soathern  District  of 

H  New  York. 

9  *  Appelleee,  partners  in  business  under  the 
firm  name  of  Holt  &  Co.,  filed  their  bill  of 
complaint  July  17, 1882,  against  appellants, 
engaged  in  business  under  the  firm  name  of 
Joa6  Menendez  &  Brc,  alleging  that  they 
were  dealers  In  and  bought  and  sold  flour 
and  grain;  that  Robert  S.  Holt  had  thereto- 
fore been  for  more  than  25  years  at  the  head 
of  the  firm  of  Holt  &  Co.,  which  firm  had 
from  time  to  time  been  changed  or  dissolved 
by  the  retirement  of  variona  members,  but 
in  each  such  instance  a  new  firm  had  been 
Immediately  formed,  and  succeeded  to  the 
firm  name,  good-will,  brands,  trade-marks, 
and  other  assets  of  tlie  preceding  firm,  so 
that  there  had  been  no  interruption  of  the 
name  and  business  identity  of  Holt  &  Co. 
for  over  25  years,  during  whii^h  time  said 
firm  bad  had  a  high  reputation  in  the  trade; 
that  complainants  were  now  legally  seized  of 
the  good-will  and  all  the  trade-marks  ever  at 
any  time  used  by  the  firm;  that  tliey  were 
the  owners  of  a  certain  trade-mark  for  ilour, 
which  consisted  of  the  fanciful  words  "La 
Favorita,"  which  was  originated  by  the  firm. 


t  Aflbming  88  Ted.  Rep.  869, 


and  had  beea  nsed  by  It  for  more  than  20 
years,  to  distinguish  a  certain  flour  of  their 
selection  and  preparation;  that  said  firm  at 
all  times  exercised  great  care  in  the  selec- 
tion, packing,  and  preparation  of  the  flour 
packed  and  sold  by  them  under  the  said 
brand  "La  Favorita,"  and  had  carefully  ad- 
vertised the  same,  and  by  their  care  and  ef- 
foi-ts  extensively  introduced  it  to  the  trade, 
so  that  the  said  brand  had  come  to  be  widely 
known  and  sought  after  by  the  trade,  and 
the  sale  of  flour  so  branded  constituted  an 
important  part  of  the  firm's  business;  that 
the  brand  was  applied  by  stenciling  it  on  the 
barrels;  and  that  it  had  been  duly  registered 
by  the  firm  in  pursuance  of  law.  D^endants 
were  charged  with  having  made  use  of  the 
brand  as  a  mark  for  flour  of  their  own  prep- 
aration or  selection,  in  violation  of  complain-^ 
anta'  rights.  g 

*  The  answer  admitted  the  existence  of  the* 
trade-mark,  and  that  the  defendants  had  used 
it,  but  denied  that  Holt  So  Co.  were  the  own- 
ers; and  averred  that  one  Stephen  O.  Byder 
was  a  member  of  Holt  &  Go.  from  1861  to 
1868,  and  had  since  used,  and  was  entitled 
to  use,  said  trade-mark  as  his  own;  that  said 
Ryder  put  his  own  name  on  flour  in  connec- 
tion with  the  name  "La  Favorita;"  and  that 
defendants  had  sold  such  flour  as  the  special 
selection  of  said  Byder,  and  not  as  selected 
by  complainants. 

Evidence  was  adduced  in  relation  to  the 
connection  of  Ryder  with  the  firm  of  Holt  St 
Co.,  his  retirement  theiefrom,  and  the  owner- 
ship of  the  brand  thereupon,  to  establish  the 
use  of  the  trade-mark  by  Ryder  and  others 
without  protest  on  complainants'  part;  also, 
sabject  to  objection,  to  show  a  prior  use  of 
the  same  as  a  trade-mark  for  flour.  It  ap- 
peared that  Holt  &  Co.  deposited  fao  simUea 
of  the  trade-mark  October  17,  1881,  in  the 
patent-office,  and  that  it  was  duly  registered 
February  28,  1882.  The  circuit  court  re- 
fused an  accounting,  but  held  complainants 
entitled  to  the  exclusive  use  of  the  words  as 
a  brand  or  trade-mark  for  flour,  and  that  the 
defendants  had  Infringed  the  rights  of  com- 
plainants in  the  use  of  the  words  on  flour  not 
prepared  by  complainants,  and  decreed  a  per> 
petual  injunction.  23  Fed.  Rep.  869.  From 
that  decree  this  appeal  was  prosecuted,  and 
a  reversal  is  asked  on  the  grounds  that  the 
words  "La  Favorita,"  as  used  by  the  com- 
plainants, cannot  be  protected  as  a  trade- 
mark; that  there  has  been  no  infringement; 
that  the  words  had  been  used  as  a  brand  be- 
fore being  used  by  Holt  &  Co. ;  that  the  title 
of  Holt  &  Co.  was  not  superior  to  that  of  S. 
O.  Ryder;  and  that  whatever  rights  com- 
plainants may  once  have  had  bad  been  foi^ 
felted  by  laches. 

A.  V.  BHesm,  tot  appellants.  Botoland 
Oox,  for  appellees.  ^ 

*Mr.  Chief  Justice  Fuixeb,  after  stating* 
the  facts  as  alwve,  delivered  the  opinion  ot  . 
the  court  « 

*The  fact  that  Holt  &  Co.  were  not  the  aol^* 
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nal  mannfactarets  of  the  floor  upon  which 

they  had  for  years  placed  the  brand  in  ques- 
tion does  not  deprive  them  of  the  right  to  be 
protected  in  the  use  of  that  brand  as  a  trade- 
mark. They  used  the  words  "La  Favorita" 
to  designate  flour  selected  by  them,  in  the  ex- 
ercise of  their  best  judgment,  as  equal  to  a 
certain  standard.  The  brand  did  not  indi- 
cate by  whom  the  flour  was  manufactured, 
but  it  did  indicate  the  origin  of  its  selection 
and  classiflcation.  It  was  equivalent  to  the 
signature  of  Holt  &  Co.  to  a  certificate  that 
the  flour  was  the  genuine  article  which  had 
been  determined  by  them  to  possess  a  certain 
degree  of  excellence.  It  did  not,  of  course, 
In  Itself  indicate  quality,  for  it  was  merely  a 
fancy  name,  and  in  a  foreign  language,  but 
it  evidenced  that  the  skill,  knowledge,  and 

{ndgment  of  Holt  &  Co.  had  been  exercised 
n  ascertaining  that  the  particular  flour  so 
marked  was  possessed  of  a  merit  rendered 
definite  by  their  examination,  and  of  a  uni- 
formity rendered  certain  by  their  selection. 
The  case  clearly  does  not  fall  within  the  rule 
announced  in  Manufacturing  Co.  v.  Trainer, 
101  IT.  S.  51,  55,  that  "letters  or  figures 
which,  by  the  custom  of  traders,  or  the  dec- 
laration of  the  manufacturer  of  the  goods  to 
which  they  are  attached,  are  only  used  to  de- 
note quality,  are  incapable  of  exclusive  ap- 
propriation, but  are  open  to  use  by  any  one, 
like  the  adjectives  of  the  language;"  or  in 
Baggett  V.  Findlater.L.  B.  17  Eq.29,  where 
an  injunction  to  restrain  the  use  upon  a  trade 
label  of  the  term  "nourishing  stout"  was  re- 
fused on  the  obvious  ground  that  "nourish- 
ing" was  a  mere  English  word  denoting  qual- 
ity. And  the  fact  that  flour  so  marked  ac- 
quired an  extensive  sale,  because  the  public 
had  discovered  that  it  might  be  relied  on  as 
of  a  uniformly  meritorious  quality,  demon- 
MStrates  that  the  brand  deserves  protection, 
•  rather  thanthat  it  should  be  debarred  there- 
from, on  the  ground,  as  argued,  of  being  in- 
dicative of  qual  ity  only.  B  urton  v.  Stratton , 
12  Fed.  Rep.  696;  Godillot  v.  Harris,  81  N, 
Y.  263;  Bansome  v.  Graham,  51  Law  J.  Ch. 
897.  Holt  &  Co.,  theift' having  acquired  the 
exclusive  right  to  the  words  "La  Favorita," 
as  applied  to  this  particular  vendible  commod- 
ity, it  is  no  answer  to  their  action  to  say  that 
there  was  no  invasion  of  that  right  because 
the  name  of  S.  O.  Byder  accompanied  the 
brand  upon  flour  sold  by  appellants,  instead 
of  the  name  of  Holt  &  Co.  That  is  an  aggra- 
vation, and  not  a  justification,  f or  it  is  opeuly 
trading  in  the  name  of  another  upon  the  rep- 
utation acquired  by  the  device  of  the  true 
proprietor.  Gillott  v.  Esterbrook,  47  Barb. 
455.  48  N".  Y.  374;  Coats  v.  Holbrook,  2 
Sandf.  Ch.  586. 

These  views  dispose  of  two  of  the  defenses 
apecifically  urged  on  behalf  of  appellants,  and 
we  do  not  regard  that  of  prior  public  use, 
even  if  it  could  be  properly  considered  under 
the  pleadings,  as  entitled  to  any  greater 
weight.  Evidence  was  given  to  the  effect 
that  from  1857  to  1860  the  words  "La  Fa- 
Torita"  were  occasionally  used  in  St.  Louis 


by  Sears  ft  Co.,  then  manufacturing  in  that 
city,  as  designating  a  particular  flour ;  but  the 
witnesses  were  not  able  to  testify  that  any 
had  been  on  sale  there  under  that  brand  (un- 
less it  were  that  of  Holt  &  Co.)  for  upwards 
of  20  years.  The  use  thus  proven  was  so 
casual,  and  such  little  importance  apparently 
attached  to  it,  that  it  is  doubtful  whether 
Sears  &  Co.  could  at  any  time  have  success- 
fully claimed  the  words  as  a  trade-mark;  aud, 
at  all  events,  such  use  was  discontinued  be- 
fore Holt  &  Co.  appropriated  the  words  to 
identify  their  own  flour,  and  there  was  no  at- 
tempt to  resume  it. 

It  is  argued,  however,  that  the  title  of  Holt 
&  Co.  to  the  use  of  the  mark  was  not  superior 
to  that  of  S.  0.  Byder,  because  it  is  said  that 
Byder,  upon  leaving  the  firm,  took  with  him 
his  share  of  the  good-will  of  the  business,  and 
consequently  of  the  trade-marks,  and  hence 
that  the  defendants  below  rightfully  sold  flour 
under  the  brand  "La  Favorita,"  when  se- 
lected by  Byder,  and  so  marked  by  him.et 
Good-will  was  deflned  by  Lord  Eldon,  inj 
Cruttwell  v.  Lye,*  17  Ves.  335,  346,  to  be* 
"nothing  more  than  the  probability  that  the 
old  customers  will  resort  to  the  old  place;" 
but  Vice-Chancellor  Wood,  in  Churton  v. 
Douglas.  Johns.  Eng.  Ch.  174,  188,  says  it 
would  be  taking  too  narrow  a  view  of  what 
is  there  laid  down  by  Lord  Eldon  to  conflno 
it  to  that,  but  that  it  must  mean  every  posi- 
tive advantage  that  has  been  acquired  by  the 
old  firm  in  the  progress  of  its  businees, 
whetherconnected  with  the  premises  in  which 
the  business  was  previously  carried  on,  or 
with  the  name  of  the  late  firm,  or  with  any 
other  matter  carrying  with  it  the  benefit  of 
the  business.  It  may  be  that  where  a  firm  ia 
dissolved  and  ceases  to  exist  under  the  old 
name,  each  of  the  former  partners  would  be 
allowed  to  obtain  "his  share"  in  the  good- 
will, 80  far  as  that  might  consist  in  the  nso 
of  trade-marks,  by  continuing  such  use,  in  the 
absence  of  stipulation  to  the  contrary;  but 
when  a  partner  retires  from  a  firm,  assenting 
to  or  acquiescing  in  the  retention  by  the  other 
partners  of  possession  of  the  old  place  of  bus- 
iness, and  the  future  conduct  of  the  business 
by  them  under  the  old  name,  the  good-will 
remains  with  the  latter  as  of  course.  Holt  ft 
Co.  commenced  business  in  1845,  and  had 
had  an  uninterrupted  existence  under  that 
name  since  1855.  The  trade-mark  in  ques- 
tion was  adopted  by  the  senior  member  of  the 
firm  in  1861,  and  had  been  thereafter  in  con- 
tinuous use.  Byder  became  a  partner  in 
1861,  and  retired  February  1,  1869,  when  a 
circular  was  issued,  in  which  he  participated, 
announcing  the  dissolution  by  bis  retirement, 
the  continuance  of  the  business  by  the  other 
partners  under  the  same  firm  name,  and  the 
formation  of  another  partnership  by  Byder 
with  one  Rowland,  to  transact  the  flour  and 
commission  business  at  another  place,  under 
the  name  of  Rowland  &  Byder.  In  addition 
to  these  facts  it  is  established  by  the  prepon> 
derance  of  evidence  that  it  waa  verbally 
agreed,  at  the  time  Byder  retired,  that  he  gar- 
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tendered  all  interest  In  the  brands  bdonging 
to  Holt  &  Co.  Byder  attempts  to  deny  this, 
bat  his  denial  is  so  qualified  as  to  render  it 
gunrellable  as  against  the  direct  and  poaitire 
•  character  of  the  evidence  to  the*contrary. 
Indeed,  when  asked  why  the  brands  were  not 
made  the  subject  of  appraisement  when  he 
went  out,  as  it  was  conceded  all  the  other 
property  of  the  firm  was,  he  says  that  it  was 
becanse  he  "gave  up  all  right,  title,  and  In- 
terest to  those  valuable  brands  to  Bobert  S. 
Holt  out  of  friendship,  so  there  was  no  occa- 
sion for  it."  In  our  judgment,  Byder's  claim 
to  any  interest  in  the  g(X)d-will  of  the  busi- 
ness of  Holt  &  Ck).,  including  the  firm's 


ttade-marks,  ended  with  bis  withdrawal  from 


Uiat  firm. 

Counsel  in  conclusion  earnestly  contends 
that  whatever  rights  appellees  may  have  had 
were  lost  by  laches,  and  the  desire  is  intimated 
that  we  should  reconsider  McLean  v.  Flem- 
ing. 96  U.  S.  245,  so  far  as  it  was  therein 
stated  that,  even  though  a  complainant  were 
guilty  of  such  delay  in  seeking  relief  upon  in- 
fringement as  to  preclude  him  from  obtain- 
ing an  account  of  gains  and  profits,  yet,  if  he 
were  otherwise  so  entitled,  an  injunction 
against  future  Infringement  might  properly 
be  awarded .  We  see  no  reason  to  modify  this 
general  proposition,  and  we  do  not  find  in  the 
facts  as  disclosed  by  the  record  before  us  any- 
thing to  justiilyus  in  treating  tMs  case  as  an 
exception.  The  intentional  use  of  another's 
trade-mark  is  a  fraud;  and  when  the  excuse 
is  that  the  owner  permitted  such  use,  that 
excuse  is  disposed  of  by  affirmative  action  to 
{Hit  a  stop  to  It.  Persistence,  then,  In  the 
use  is  not  innocent,  and  the  wrong  is  a  con- 
tinuing one,  demanding  restraint  by  judicial 
interposition  when  properly  invoked.  Mere 
delay  or  acquiescence  cannot  defeat  the  rem- 
edy by  injunction  in  support  of  the  legal  right, 
unless  it  has  been  continued  so  long,  and  un- 
der such  circumstances,  as  to  defeat  the  right 
itself.  Hence,  upon  an  application  to  stay 
waste,  relief  will  not  be  refused  on  the  ground 
that,  as  the  defendant  had  been  allowed  to  cut 
down  half  of  the  trees  upon  the  complainant's 
land,  he  had  acquired  by  that  negligence  the 
right  to  cut  down  the  remainder.  Attorney 
Gen.  T.  Eastlake,  11  Hare,  205.  Nor  will  the 
iasue  of  an  injunction  against  the  infringe- 
ment of  a  trade-mark  be  denied  on  the  ground 
2 that  mere  procrastination  in  seeking  redress 
for  depredations  had  deprived  tlie  true  pro- 
•  prietor  of  his  legal  right.  Fullwood  v.'Full- 
wood,  9  Ch.  DiT.  176.  Acquiescence,  to  avail, 
must  be  such  as  to  create  a  new  right  in  the 
defendant.  Bodgers  t.  Nowill,  3  De  6ex,  M. 
&  Q.  614  Where  consent  by  the  owner  to 
the  use  of  his  trade-mark  by  another  is  to  be 
inferred  from  his  knowledge  and  silence 
merely,  "it  lasts  no  longer  than  the  silence 
from  which  it  springs.  It  is,  in  reality,  no 
more  than  a  revocable  license. "  Dues,  J., 
Manufacturing  Co.  y.  Spear,  2  Sandf.  599; 
Julian  v.  Drill  Co.,  78  Ind.  408;  Taylor  v. 
Carpenter,  3  Story,  458,  2  Woodb.  &  M.  1. 
So  far  as  the  act  complained  of  is  completed, 
V.98.C.— 10 


acquiescence  may  defeat  the  remedy  on  the 
principle  applicable  when  action  is  taken  on 
the  strength  of  encouragement  to  do  it;  but 
so  far  as  the  act  is  in  progress,  and  lies  in  the 
future,  the  right  to  the  intervention  of  equity 
is  not  generally  lost  by  previous  delay,  in  re- 
spect to  which  the  elements  of  an  estoppel 
could  rarely  arise.  At  the  same  time,  as  it 
is  in  the  exercise  of  discretionary  jurisdiction 
that  the  doctrine  of  reasonable  diligence  is 
applied,  and  those  who  seek  equity  must  do 
it,  a  court  might  hesitate  as  to  the  measure 
of  relief,  where  the  use  by  others  for  a  long 
period,  under  assumed  permission  of  the 
owner,  had  largely  enhanced  the  reputation 
of  a  particular  brand.  But  there  is  nothing 
here  in  the  nature  of  an  estoppel;  nothing 
which  renders  it  inequitable  to  arrest  at  this 
stage  any  further  invasion  of  complainants' 
rights.  There  is  no  pretense  of  abandon- 
ment. That  would  require  proof  of  non-user 
by  the  owner,  or  general  surrender  of  the  use 
to  the  public.  The  evidence  is  positive  that 
Holt  &  Co.  continuously  used  the  trade-mark, 
always  asserted  their  exclusive  right  to  it, 
and  never  admitted  that  of  any  other  firm  or 
person;  and,  in  the  instance  of  every  party. 
Including  Byder,  who  used  this  brand  on  flour 
not  of  Holt  &  Co.'s  selection,  that  use,  when 
it  came  to  their  knowledge,  was  objected  to 
by  the  latter,  and  personal  notice  given,  while 
publication  was  also  made  In  the  newspapers 
circulating  where  the  flour  was  usually  mar- 
keted, containing  a  statement  of  Holt  &  Co.'s 
rights,  and  warning  against  imitations.  It 
is  idle  to  talk  of  acquiescence,  in  view  of  these 
facts.  Delay  in  bringing  suit  there  was,  and^ 
such  delay  as  to  preclude  recovery  of  damagesg 
for  prior  infringement;  but  there*was  neither* 
conduct  nor  negligence  which  could  be  held 
to  destroy  the  right  to  prevention  of  further 
injury.  The  decree  of  the  circuit  court  wUI 
therefore  be  affirmed. 


~~— ~  (US  U.  S.  CIS) 

Btdeb  v.  Holt  et  al. 
(December  10, 1888.) 

COTTRTB— FBSXBAL  COURTB--jDSI8DIOn0ir— TRAB» 
liiLRKS— iNraiKOBMBNT. 

Under  act  Ong.  March  8, 1881,  {  11,  the  dr- 
cult  court  has  no  jurisdiotlon  of  an  action  be- 
tween oitizens  of  the  same  state  for  infringe- 
ment of  a  trade-mark,  where  it  is  not  alleged 
that  it  "was  used  on  goods  intended  to  be  trans- 
ported to  a  foreign  country ;"  and  on  appeal  the 
action  will  be  aismisBed,  though  it  has  been 
stipulated  that  it  should  abide  the  decision  of 
another  oaae. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Action  for  infringement  of  trade-mark, 
brought  by  Bobert  S.  Holt,  Leonard  J.  Busby, 
and  Charles  W.  McCrutcben,  copartners 
under  the  name  of  Holt  &  Co.,  against  AU 
fred  y.  Byder.  The  defendant,  Byder,  ap> 
peals. 

A.  V.  Brieaen,  for  appellant.  Rotoland 
Cox,  for  appellees. 

FuiXEB,  C.  J.  It  was  stipulated  in  the 
circuit  court  that  this  cause  should  abide  the 
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event  of  Menendez  t.  Holt,  aote,  148,  (Just 
decided.)  and  the  same  decree  in  fayor  of 
complainants  was  therefore  rendered  in  this 
as  in  that  case.  But  it  is  now  assigned  for 
error  that,  as  defendant  and  compiainants 
below  were  citizens  of  the  same  state,  and 
the  bill  did  not  allege  that  the  trade-mark  in 
controversy  was  "used  on  goods  intended  to 
be  transported  to  a  foreign  country,"  (act 
March  3,  1881,  c.  138,  §  11,  21  St.  502,)  the 
circuit  court  had  no  Jurisdiction,  and  the  de- 
cree must  be  reversed  for  that  reason.  The 
objection  is  well  talien,  and  the  decree  is  ac- 
cordingly reversed. 


(128  U.  S.  E06) 

Farhebs'  Fbiknd  Manuf'o  Ck>.  o.  Ghai> 

I^ENQB  COBN-FLANTBR  C!0.> 
(Deoember  10, 1888.) 

Pi.TENTS    FOR    INVXNTIONS — RBISSUI  —  Ein<lBQB- 

losT  or  Claxh. 

The  claim  in  letters  patent,  issued  August  10, 
1880,  for  on  improvement  in  com-plantars,  was 
limited  to  a  slotted  lever  connected  with  the  run- 
ner-frame by  a  bolt,  and  the  hand-lever  mounted 
upon  a  shaft  joumialed  at  one  end  to  the  main 
frame,  and  at  the  other  end  to  the  seat  stsmdard, 
facilitating  the  depressing  of  the  runners  by  a 
single  movement.  Held,  that  reissued  letters 
No.  10,1SS,  issued  thereon  July  11,  1889,  to  the 
Farmers'  Friend  Manufacturing  Company,  which 
enlarged  the  claim  so  as  to  embrace  any  form  of 
foot-lever  or  treadle  and  hand-lever,  used  in  com- 
bination for  elevating  or  depressing  the  runners, 
are  void. 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Michigan. 

Edward  Boyd  and  B,  B.  Wood,  foT  appel- 
lant.   Arthur  Stem,  for  appellee. 

Gbat,  J.  This  is  an  appeal  from  a  aecree 
dismissing  a  bill  in  equity  for  the  infringe- 
ment of  letters  patent  issued  August  10, 1880, 
and  reissued  July  11, 1882,  for  improvements 
I.  in  corn-planters.  23  Fed.  Bep.  42.  The 
g  drawings  referred  to  in  the  two  patents  were 
"alike.  So 'much  of  the  specifications  as  re- 
lated to  the  matter  in  controversy  differed  as 
shown  below,  the  words  of  the  original  pat- 
ent omitted  in  the  reissue  being  printed  in 
brackets,  and  those  inserted  in  the  reissue 
printed  in  italics.  "My  invention  relates  to 
an  improvement  iu  the  corn-planters  of  the 
class  employing  a  main  frame  mounted  on 
wheels,  which  main  frame  is  combined  with 
a  runner-frame  in  front,  and  so  attached  to 
the  main  frame  that  it  may  be  either  a  rigid 
or  yielding  planter,  and  also  employing  cone- 
gears  and  driving-chains  to  actuate  the  drop- 
ping mechanism  for  planting,  and  adapted  to 
be  used  either  as  a  rigid  or  yielding  planter. 
My  improvement  consists,  first,  in  the  ar- 
rangement of  a  lifting  hand-lever,  [mounted 
upon  a  shaft  and,]  connected  to  [the]  a  foot- 
lever,  [centrally,]  which  is  pivoted  to  the 
main  frame,  the  forward  end  of  which  lever 
is  hinged  to  the  runner-frame;  [and]  the  sev- 
eral parts  being  so  arranged  that  the  runner- 
ftame  may  be  controlled  by  either  the  hand- 
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lever  or  foot-lever,  or  both,  at  the  will  of  the 
operator.  My  invention  further  eonsistg  in 
combining  with  the  hand-lever  [being  com- 
bined with]  detachable  fastening  devices,  so 
as  to  be  set  in  proper  position  to  form  a  rigid 
planter,  and  so  that  the  fastening  devices  can 
be  dispensed  with,  and  the  hand  and  foot 
levers  used  to  control  the  operation  of  the 
machine  when  used  as  a  yielding  planter. 
In  the  accompanying  drawings,  figure  1  is  a 
side  elevation,  partly  in  section,  of  a  corn- 
planter  embodying  the  first  features  of  my 
invention.  Fig.  2  is  a  front  elevation,  partly 
in  section,  of  the  same.  Fig.  3  is  a  broken 
plan  view,  partly  In  section,  showing  the  con- 
nection between  the  hand  and  foot  levers. 
d  represents  a  shaft  journaled  at  one  end 
[to]  in  the  main  frame,  and  at  the  other  to 
the  seat  standard,  c'  represents  the  joornid 
bracket  at  the  seat  standard,  the  foot-lever  F 
being  rigidly  connected  to  and  journaled  on 
[the]  shaft,  d.  D  represents  a  hand-lever 
rigidly  [attached  to]  connected  to  the  foot-^ 
Iwar  by  shaft,  d,  or  otJter  equivalent  meant^ 
*&  represents  a  segmental  notch-plate  rigidly* 
fastened  to  the  main  frame,  A.  d'  represents 
a  lock  for  lever  D,  passing  through  the 
shoulder  of  lever  D,  and  engaging  at  one  end 
with  the  segmental  notch-plate  E,  and  hinged 
at  the  other  end  to  a  bell-crank  lever,  d',  the 
movement  of  which  locks  and  unlocks  the 
lifting-lever,  D.  When  It  is  desired  to  opet^ 
ate  the  machine  as  a  yielding  planter,  the 
locking  device,  d',  is  thrown  outotoonneo- 
tion  with  the  segment-plate,  and  secured  bj 
a  hasp,  d*;  the  hand  and  foot  levers  then  be* 
ing  free  to  vibrate  with  the  runner-trsme, 
and  under  control  of  the  operator.  Whea 
the  locking  devices  of  the  lifting-lever,  D, 
are  brought  into  operation,  the  operator  seta 
the  runner-frame  in  any  given  position  by 
means  of  lever,  D,  the  lock-lever  holding  it 
rigid,  but  nnder  easy  control  of  the  hand;  or 
the  foot-lever  may  be  used  to  assist  in  raising 
or  lowering  the  frame,  and  the  weight  of  the 
driver  may  be  thrown  upon  the  foot-lever  to 
force  the  runners  into  the  ground,  if  neces- 
sary." 

The  original  patent  contained  the  follow- 
ing dalm,  the  words  here  printed  in  brackets 
being  those  omitted  in  the  reissue:  "In  a 
corn-planter  having  the  rear  main  frame 
mounted  on  supporting  wheels,  the  front 
runner-frame  hinged  or  pivoted  to  the  main  | 
frame,  [and  operated  by  an  elevating  and  de- 
pressing lever  pivoted  to  the  main  frames  hav- 
ing its  front  end  slotted,  and  connected  to  the 
runner-frame  by  a  bolt  passing  through  said 
slot,  in  combination  with  the  shaft,  d,  and 
the  lifting  hand-lever,  D,  rigidly  attached  to 
said  shaft,  for  elevating,  depressing,  and 
controlling  the  runner-frame,  substimtially 
as  herein  set  forth.]"  For  this  claim  the 
reissue  substituted  the  following  four  claims^ 
the  new  words  in  which  are  here  printed  In 
italics:  "(1)  In  a  corn-planter  having  the 
rear  main  frame  mounted  on  supporting 
wheels,  and  the  front  runner-frame  hinged 
or  pivd»d  to  the  main  frame,  (As  oomftinco 
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Uon  pf  a  foot-treadte  and  a  hatuUner 

adapted  to  be  used,  in  eot^notion  or  inde- 

A  pendenUj/,  for  tft«  purpose  qfeleeating  or  de- 

I  prening  the  runners,  substantially  as  herein 

•  ta  forth.  •(2)  In  acorn-planter  having  the 
rear  main  frame  mounted  on  supporting 
wheela,  €md  the  front  runner-frame  hinged 
or  pivoted  to  the  main  frame,  afoot-treadle 
for  devoting  or  depressing  the  runner-frame, 
in  combination  with  a  hand  loek-lener,  the 
foot-treadle  and  hand-lever  adapted  to  he 
used  in  conjunction  for  forcing  and  locking 
the  runners  into  the  ground  or  lifting  and 
locking  tliem  out  of  the  ground,  substan- 
tially as  herein  set  forth.  (S)  In  a  com> 
planter  having  the  rear  main  frame  moanted 

I  on  supporting  wheels,  and  the  front  runner- 
frame  hinged  or  pivoted  to  the  main  frame, 
a  foot-treadle  for  elevating  or  depressing  Vie 
runner-frame,  in  combination  toith  a  hand- 
lever  rigidly  connected  therewith,  that  either 
hand-Uveror  treadle  may  be  iumI  for  forc- 
ing the  runners  into  the  ground  or  lifting 
them  out  of  the  ground,  substantially  as 
herein  set  forth.  (4)  The  combination,  in  a 
eom-plantor  having  the  rear  main  frame 
moanted  on  supporting  wheels,  and  a  front 
mnner-frame  hinged  or  pivoted  to  the  main 
frame,  cf  a  foot-treadle  for  elevating  the 
runner-frame,  and  a  hand-lever  for  elevat- 
ing or  depressing  the  same,  both  arranged  to 
move  simultaneously  wlien  either  is  acted 
upon  by  an  operator." 

It  thus  appears  that  while  the  claims,  both 
of  the  original  patent  and  of  the  reissue,  re- 
late to  a  corn-planter  having  the  rear  main 
frame  mounted  on  supporting  wheels,  and 
ttie  front  runner-frame  hinged  or  pivoted  to 
the  main  frame,  the  difference  between  them 
is  this:  The  claim  in  the  original  patent  is 
limited  to  a  lever  having  its  front  end  slotted, 
and  connected  with  the  runner-frame  by  a 
bolt  passing  through  the  slot,  in  combination 
with  a  shaft  journaled  at  one  end  to  the  main 
frame,  and  at  the  other  to  the  seat  standard, 
and  with  a  lifting  hand-lever  rigidly  attached 
to  that  shaft,  for  elevating,  depressing,  and 
controlling  the  runner-frame.  In  the  rels- 
sne,  on  the  contrai7,  the  first  and  fourth 
claims  undertake  to  cover  any  form  of  foot- 
lever  or  treadle  acd  hand-lever,  used  in  com- 
bination, for  the  purpose  of  elevating  or  de- 
^ pressing  the  runners;  the  second  claim  differs 
gonly  in  being  restricted  to  a  hand  lock-lever 

•  naed  in  connection  with  the*foot-lever;  and 
the  third  claim,  in  requiring  the  two  levers 
to  be  rigidly  connected.  In  the  Kelly  ma- 
chine, patented  September  14, 1875,  and  in 
public  use  before  the  plaintiff's  invention,  a 
foot-lever  and  band-lever  had  been  used  in 
combination,  rigidly  connected  together,  (cer- 
tainly quite  as  much  so  as  in  the  defendant's 
machine,)  and  with  a  lock  on  the  hand-lever. 
The  only  feature  of  the  plaintiff's  machine 
which  can  possibly  be  considered  as  new  is  a 
Blotted  lever  connected  with  the  runner-frame 
by  a  bolt,  and  the  hand-iever  mounted  upon 
a  shalt  journaled  at  one  end  to  the  main 
frame  and  at  the  other  end  to  the  seat  stand- 


ard, thereby  fiusOltating  the  depressing  of  the 
runners  by  a  single  movement.  The  claim 
in  the  original  patent  Is  limited  to  a  mechan- 
ism containing  that  feature,  which  is  not 
found  in  the  defendant's  machine.  The  en- 
largement of  the  claims  in  the  reissue,  so  as 
to  embrace  machines  not  containing  that 
feature,  is  void,  under  the  rules  established 
by  recent  decisions  of  this  court,  too  numer- 
ous and  familiar  to  require  citation.  Decree 
affirmed. 


(US  U.  S.  48S) 

Qttimbt  et  al.  v.  Bots  et  al. 

(November  26, 1888.) 

1.  COVIITS— SUPRKMS  COUBT— FSDERAL  QUXSTION. 

Errors  assigned  in  the  court's  holdings  that  a 
record  sufficiently  Identified  a  mining  clidm,  and 
that  the  annual  labor  should  not  be  measurM  by 
its  actual  value,  but  by  a  speoulative  value  in 
advance,  show  no  question  of  federal  law  inp 
volved. 
S.  Bami— Objiotion  Waitsd, 

It  is  too  late,  on  error  from  the  United  States 
supreme  court  to  a  state  supreme  court,  to  bring 
in  question  for  the  first  time,  as  a  basis  for  federal 
jnnsdiotlon,  the  f  aot  that  the  mining  location  in 
question  followed  in  its  length  the  course  of  the 
vein,  or  that  the  side  lines  were  substantially 
parallel  with,  and  the  end  lines  at  right  angles 
to,  the  vein. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Colorado. 

Action  by  J.  Scott  Boyd,  Jr.,  Biohard  T. 
Haines,  Judson  Bent,  and  others,  against  W. 
M.  Quiraby  and  J.  S.  Boon,  to  recover  a  cerw 
tain  mining  claim.  For  the  opinion  of  the 
state  supreme  court  affirming  the  judgment 
for  plaintiffs  rendered  by  the  trial  court,  see 
6  Fac.  Bep.  462.  Defendants  below  bring 
error,  and  plaintiffs  below  move  to  dismiss 
the  writ. 

George  A.  King,  for  motion. 

FuiXEB,  C.  J.  This  is  a  writ  of  eiTor  to 
a  judgment  of  the  supreme  court  of  Colorado 
in  affirmance  of  a  judgment  rendered  on  a 
verdict  in  favor  of  defendants  in  error  in  the 
district  court  of  £1  Paso  county,  in  that  state, 
against  plaintiffs  in  error,  for  the  recovery  of 
a  certain  lode  and  mining  claim  known  as 
the  "Paymaster  Lode,"  situated  in  the  Mon- 
arch mining  district  in  Chaffee  county,  Colo., 
which  defendants  in  error  alleged  had  been 
duly  located  under  the  mining  laws  of  the 
United  States  by  one  Shepherd,  from  whom 
they  purchased,  and  upon  which  plaintiffs  in 
error  had,  as  they  averred,  unlawfully  en- 
tered. The  errors  assigued  are  that  the  court 
erred  in  holding  the  record  to  have  suffi- 
ciently identified  the  mining  claim  of  defend- 
ants in  error;  that  the  record  of  such  claim, 
"three  hundred  feet  wide  by  fifteen  hundred 
feet  in  length,  was  valid,  without  reference 
to  the  vein,  or  its  relative  position  to  the 
boundaries;"  that  the  original  location  in 
marking  the  boundaries  of  the  claim  might, 
in  that  mining  district,  "where  claims  were 
limited  to  one  hundred  and  fifty  feet  on  eachg, 
side  of  the  center  of  the  vein,  take  thirty-^ 
three  feet  on  one  side,  and  make'up  for  the* 
deficiency  by  taking  two  hundred  and  sixty- 
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■even  feet  on  the  other  side;"  that  the  an- 
nual labor  performed  hj  defendants  in  error 
on  their  alleged  claim  for  the  year  1880 
"should  not  be  measured  by  Its  actual  value 
when  done,  but  by  a  speculative  value  in  ad- 
vance;" that  judgment  should  have  been 
given  for  plaintiffs  in  error,  and  not  for  de- 
fendants in  error.  We  do  not  Qnd  that  in 
the  trial  court  or  in  the  supreme  court  of  the 
state  the  fact  that  the  claim  of  plaintiffs  be- 
low followed  in  its  length  the  general  course 
of  the  vein,  or  that  the  side  lines  were  sub- 
stantially parallel  with,  and  the  end  lines  at 
right  angles  to,  the  vein,  was  drawn  in  ques- 
tion, and  it  is  therefore  too  late  to  do  so  here 
as  the  basis  of  jurisdiction;  and,  in  our  view, 
the  other  alleged  errors  involved  questions 
either  of  fact,  or  of  state,  and  not  of  federal, 
law.  The  motion  to  dismiss  the  writ  of  er- 
ror is  therefore  sustained. 


(128  V.  S.  510) 

Dublin  Tp.  v.  Milfobd  Fits  Cent  Say. 
Inst. 

(December  10, 1888.) 

OomiTS— SupRiHH  CocBT— Ckbtctioatb  o*  Dit- 
nRENGE  OF  Opinion. 

A  certificate  of  dlSerenoe  of  opinion  presented 
questions  of  law  as  follows:  whether  the  an- 
swer showed  that  the  law  under  which  the  bonds 
sued  on  were  issued  is  in  conflict  with  the  con- 
stitntlon  of  the  state,  and  therefore  void; 
whether,  if  the  law  is  in  conflict  with  the  state 
oonstitution,  there  had  been  such  decision  of 
the  state  courts,  before  its  passage  or  the  s^e 
of  the  bonds,  that  suoh  or  similar  le^Slation 
was  valid,  as  entitles  plaintiff  to  recover  un- 
der the  decisions  of  the  federal  courts,  IJiough 
the  state  court  of  last  resort  declfu^d  the  law 
void  after  the  bonds  were  sold;  whether  the 
former  proceedlnes  in  the  state  courts,  or  any  of 
them,  alleged  in  the  answer,  are  such  adjudica- 
tions of  the  questions  involved  as  to  bar  plain- 
tiiTs  right  to  recover.  Held  bsd,  as  attempting 
to  refer  the  whole  case  to  the  supreme  court  by 
the  device  of  splitting  it  into  several  questions; 
and,  further,  because  neither  of  the  questions 
presents  a  dear  and  distinct  point  of  law,  but 
requires  the  court  to  find  out  the  point  bv  refer- 
ring to  the  answer  and  the  statute  relied  on  by 
pMntifl,  and  examining  the  whole  oonstitution 
of  the  state,  or  else  reports  or  records  of  its 
oonrts  referred  to  in  the  answer. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 
ri  The  original  action  was  brought  by  the 
gMilford  Five  Cent  Savings  Institution,  a 
*  New  Hampshire  corporation,  against* the 
trustees  of  Dublin  township,  Mercer  county, 
Ohio,  upon  coupons  attached  to  bonds  issued 
by  the  defendants  to  aid  in  the  construction 
of  a  railroad,  under  the  statute  of  Ohio  of 
AprU  10, 1880.  77  Ohio  L.  165.  Each  count 
of  the  petition  set  forth  at  length  provisions 
of  that  statute,  and  the  facts  relied  on  as  con- 
stituting the  cause  of  action,  and  alleged 
that  the  statute  was  not  in  conflict  with  the 
constitution  of  Ohio,  as  bad  been  determined 
by  the  supreme  court  of  the  state  in  Walker 
V.  Cincinnati,  21  Ohio  St.  14.  The  answer, 
occupying  six  closely  printed  pages  of  the 
record,  set  op  seven  defenses  to  the  action, 
the  nature  of  four  of  which,  constituting 


the  greater  part  of  the  answer.  Is  Indicated 
by  the  following  abstract: 

The  third  defense  asserted  that  the  statute 
was  in  conflict  with  the  constitution  of  the 
state,  set  forth  at  length  a  number  of  facts 
and  reasons  supposed  to  bear  upon  that  p>oint, 
alleged  that  the  supreme  court  of  Ohio  by  a 
uniform  series  of  decisions  had  held  this  and 
similar  statutes  to  be  in  violation  of  the  con- 
stitution of  the  state,  and  void,  and  denied 
that  this  case  was  similar  to  that  of  Walker 
V.  Cincinnati,  mentioned  in  the  petition. 

The  fourth  defense  was  that  one  Counter- 
man and  one  Keith,  two,  in  behalf  of  all, 
tax-payers  of  the  county,  brought  suit  in  a 
court  of  the  county  against  these  defendants 
and  the  county  auditor  and  treasurer  to  re- 
strain the  levy  and  collection  of  taxes  to  pay 
the  bonds,  because  of  the  unconstitutlonaUty 
of  the  statute;  that  the  suit  was  defended 
upon  its  merits,  and  resulted  in  a  decree  for 
a  perpetual  injunction;  and  that  the  case  was 
reported  in  38  Ohio  St.  515.  A  copy  of  the 
record  in  that  case  was  filed  with  and  re- 
ferred to  as  part  of  the  answer  in  the  pres- 
ent case,  occupying  11  pages  of  this  record. 

The  fifth  defense  was  that  the  present 
plaintiff,  as  relator,  filed  a  petition  in  a  court 
of  the  county  against  these  defendants  and 
the  county  auditor  for  a  mandamus  to  com- 
pel the  levy  and  assessment  of  a  tax  to  pay 
the  bonds,  and  obtained  an  alternative  writ 
of  mandamus,  and  the  defendants  filed  an 
answer  setting  up  the  unconstitutionality  ofS 
the  statute,  toVbich  the  plaintiff  demurred,* 
and  thereupon  judgment  was  entered,  hol^ 
ing  the  answer  valid,  and  dismissing  the  pe- 
tition, which  was  still  unreversed,  and  in  full 
force.  A  copy  of  the  record  of  that  case,  oc- 
cupying six  pages,  was  referred  to  and  mado 
part  of  the  answer  in  the  present  case. 

The  seventh  defense,  "reiterating  and  re- 
averring  all  the  allegations  of  said  third  de- 
fense, as  if  again  here  rewritten,"  set  out  the 
provision  of  article  8,  §  6,  of  the  constitution 
of  Ohio,  by  which  "the  general  assembly 
shall  never  authorize  any  county,  city,  town, 
or  township,  by  a  vote  of  its  citizens  or  others 
wise,  to  become  a  stockholder  in  any  joint- 
stock  company,  corporation,  or  association 
whatever,  or  to  raise  money  for,  or  loan  its 
credit  to,  or  in  aid  of,  any  such  company, 
corporation,  or  association;"  and,  after  sti^ 
ing  other  facts  and  reasons  supposed  to  bear 
upon  the  question,  alleged  "that  it  was  well 
known  and  understood  by  all  people,  includ- 
ing the  plaintiff,  who  gave  the  matter  any 
consideration  whatever,  that  the  act  in  ques- 
tion was  intended  as  an  evasion  of  the  pro- 
visions of  the  constitution  aforesaid;"  and 
"that  the  act  in  question  and  the  scheme 
therein  contemplated,  together  with  the  con- 
current legislation  in  reference  to  the  same 
projected  railway,  was  similar  to  that  which 
had  been  decreed  by  the  supreme  court  of  the 
state  of  Ohio  to  be  in  plain  violation  of  the 
oonstitution  of  the  state  of  Ohio  in  the  case 
of  Taylor  v.  Commissioners,  23  Ohio  St.  22." 

The  plaintiff  demurred  to  each  of  these 
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grounds  of  defense  tor  the  reason  that  it  did 
not  state  facts  sufBcient  to  constitute  a  de- 
fense to  the  action. 

Upon  argument  before  the  circuit  Judge 
and  the  district  judge,  the  court,  in  accord- 
ance with  the  opinion  of  the  circuit  judge, 
sustained  the  demurrers,  and,  the  defendants 
not  wishing  to  answer  further,  gave  judg- 
ment for  the  plaintiff  in  thesum of  $3,819.15, 
and  the  judges  certified  a  division  of  opinion 
upon  the  following  questions  of  law :  "First, 
whether  the  said  answer  showed  that  the  law 
^  under  which  the  bonds  sued  upon  were  issued 
2  was  in  conflict  with  the  constitution  of  the 
«  state  of  Ohio,  and  therefore  vo\i; 'second, 
whether,  if  said  legislation  is  in  conflict  with 
the  constitution  of  the  state  of  Ohio,  there 
had  been  such  decision  of  the  state  conrts, 
prior  to  its  passage  and  to  the  sale  or  negotia- 
tion of  the  bonds  alleged  in  the  petition,  that 
such  and  similar  legislation  was  constitu- 
tional and  valid,  as  entitles  the  plaintiff  to 
recover  under  the  decisions  of  the  federal 
<!0urt8,  notwithstanding  the  act  in  question 
had  been  declared  to  be  unconstitutional  by 
the  court  of  last  resort  In  the  state  of  Ohio 
after  said  bonds  were  sold;  third,  wliether 
tiie  former  suits,  actions,  and  proceedings  in 
the  state  courts,  or  any  of  them,  alleged  in 
said  answer,  were  and  are  such  adjudication 
of  the  questions  involved  in  this  action  as 
amounts  to  a  bar  to  the  plaintiff's  right  to  re- 
cover herein." 

The  defendants  sued  out  a  writ  of  error, 
which  the  plaintiff  now  moved  to  dismiss  for 
Insufficiency  of  the  certificate  to  give  this 
court  jurisdiction. 

O,  J.  Bailey,  J.  H.  Sedgrotek,  8.  E.  Broum, 
and  John  C.  Lee,  for  the  motion.  John  H. 
DoyU,  contra. 

Mr.  Justice  Gbat,  after  stating  the  facts 
as  above,  delivered  the  opinion  of  the  court. 
By  the  rules  often  laid  down  in  former 
cases,  and  restated  at  the  last  term  in  Jewell 
V.  Knight,  123  U.  S.  426, 8  Sup.  Ct.  Gep.  193, 
and  at  the  present  term  in  Association  v. 
Wickham,  ante,  113,  this  court  cannot  take 
Jurisdiction  of  this  case,  because,  besides  the 
manifest  attempt  to  refer  to  this  court  for 
decision  substantially  the  whole  case  by  the 
device  of  splitting  it  up  into  several  ques- 
tions, neither  of  the  questions  certified  pre- 
sents a  distinct  point  or  proposition  of  law, 
clearly  and  precisely  stated ;  but  each  requires 
titis  court  to  find  out  for  itself  the  point  in- 
tended to  be  presented,  by  searching  through 
ttie  allegations  of  the  answer  and  the  pro- 
M  visions  of  the  statute  relied  on  by  the  plain- 
-•  tiff,  and  by  also  examining*either  the  whole 
constitution  of  the  state,  or  else  reports  or 
records  of  decisions  of  its  courts,  referred  to 
in  the  answer,  and  made  part  thereof.  The 
certilicate  is  even  more  irregular  and  in- 
sulBcient  than  one  undertaking  to  present  the 
question,  arising  on  demurrer  or  otherwise, 
whether  an  indictment,  or  a  count  therein, 
sets  forth  any  offense,  which  this  court  has 
ctmstantly  held  not  to  be  a  proper  subject  of 


a  certificate  of  division  of  opinion.  XT.  S.  T. 
Briggs,  5  How.  208;  U.  S.  v.  Northway,  120 
U.  S.  327, 7  Sup.  Ct.  Kep.  680.  Writ  of  error 
dismissed  for  want  of  jurisdiction. 


(12S  U.  S.  603) 

TowK  OF  Danville  v.  Buowk  et  al. 

(December  8, 1888.) 

Appeal— SUPBBSEDBAS  Bond— Timb  of  Filino— 

COMPBTATION— SONDATS. 

Rev.  St.  U.  8.  S  1007,  provides  that,  where  a 
writ  of  error  may  be  a  supersedeas,  defendant 
may  obtain  the  supersedeas  by  serving  the  writ, 
by  lodging  a  copy  for  the  adverse  party  in  the 
clerk's  office  witnin  60  days,  Sundays  exclusive, 
after  judgment  rendered,  and  giving  the  secu- 
rity required  by  law;  but,  if  he  desires  to  stay 
process  on  the  judgment,  he  may,  having  served 
his  writ,  give  the  security  requirad  by  law  "with- 
in 60  days  after  the  rendition  of  such  judgment." 
Section  1012  makes  the  provisions  as  to  writs  of 
errorapplicabletoappeusfrom  theoirsaitcourts. 
Held,  that  the  exclusion  of  Sundays  applies  to 
the  time  for  filing  a  supersedeas  bond,  as  well  as 
to  the  time  for  lodging  the  writ  of  error  ortaldng 
the  appe^ 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Virginia. 

Motion  to  vacate  supersedea$. 

Frank  P.  Clark,  for  motion.  George  O. 
Cabell  and  H.  H.  Marehatt,  contra.  ^ 

t 

Fuller,  0.  J.  *  This  is  a  motion  to  vacate* 
a  tupersedeaa,  "for  the  reason  that  the  bond 
was  not  filed  within  the  time  prescribed  by 
statute."  The  decree  was  entered  March 29, 
1888,  and  concludes  as  follows:  "And  the 
defendant,  the  to  wn  of  Danville,  prays  an  ap- 
peal from  the  aforesaid  decree  in  open  court, 
and  it  is  allowed,  and  if  a  supersedeas  is  de- 
sired the  amount  of  the  bond  is  fixed  at  one 
hundred  thousand  dollars."  On  the  81st  of 
May  the  appeal-bond  of  the  town  in  the  sum 
of  $100,000  was  duly  approved  by  the  circuit 
judge,  and  citation  signed,  but  the  bond  was 
not  filed  in  the  clerk's  office  until  June  1st. 
Appeals  from  the  circuit  courts  are  "subject 
to  the  same  rules,  regulations,  and  restrio* 
tions  as  are  or  may  be  prescribed  in  law  in 
cases  of  writs  of  error."  Bev.  St.  g  1012. 
Section  1007  of  the  Bevised  Statutes  reads 
thus:  "In  any  case  where  a  writ  of  error 
may  be  a  supersedeas  the  defendant  may  ob> 
tain  such  supersedeas  by  serving  the  writ  of 
error,  by  lodging  a  copy  thereof  for  the  ad- 
verse party  in  the  clerk's  office  where  the 
record  remains,  within  sixty  days,  Sundays 
exclusive,  after  the  rendering  of  the  judg- 
ment complained  of,  and  giving  the  security 
required  by  law  on  the  issuing  of  the  cittb- 
tion.  But  if  he  desires  to  stay  process  on 
the  judgment  he  may,  having  served  his  writ 
of  error  as  aforesaid,  give  the  security  re- 
quired by  law  within  sixty  days  after  the  ren- 
dition of  such  judgment,  or  afterwards,  with 
the  permission  of  a  justice  or  judge  of  tlie 
appellate  court."  The  bond  here  was  filed 
within  60  days,  excluding  Sundays,  and  the 
appeal  was  thereby  perfected;  but  it  is  con-^ 
tended  that  the  exclusion  of  Sundays  by  theg 
words  of  the  statute'applies  only  to  the  lodgi  • 
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lug  of  the  copy  of  the  writ  of  error  or  the 
taking  of  the  appeal,  and  not  to  the  giving  of 
security  to  operate  as  a  tupersedeas.  We  do 
not  think  so.  The  serTlce  of  the  writ  of  er- 
ror  must  be  within  60  days,  "Sundays  exclu- 
sive," and  the  party  appealing  may,  "having 
served  his  writ  of  error  as  aforesaid,"  give 
the  security  required  by  law  to  stay  process 
upon  the  judgment, "  within  sixty  days  "  after 
the  rendition  of  such  judgment,  or  afterwards, 
by  special  permission.  This  can  only  mean 
that  he  may  give  the  security,  and  so  obtain 
the  supersedeas,  within  the  same  60  days 
which  is  allowed  him  to  serve  the  writ,  or 
otherwise  be  would  not  have  the  time  spe- 
ciflcallytdlowed  by  the  statute  for  such  serv- 
ice. At  common  law,  Sunday  was  dies  non 
juridimu,  and  no  strictly  judicial  act  could  be 
performed  upon  that  day;  and  this  was  re- 
cognized in  the  judiciary  act,which  expressly 
excluded  Sundays  in  the  computation  of  the 
10  days  within  which  a  supersedeas  could  be 
obtained.  Sections  22, 23, 1  St.  at  Large,  pp. 
84,  85.  By  the  eleventh  section  of  the  act 
of  Jane  1, 1872,  (17  St.  at  Large,  198,)  it  was 
provided  "that  any  party  or  person  desiring 
to  have  any  judgment,  decree,  or  order  of  any 
district  or  circuit  court  reviewed  on  writ  of 
•rror  or  appeal,  and  to  stay  proceedings 
thereon  during  the  pendency  of  such  writ  of 
error  or  appMl,  may  give  the  security  re- 
quired by  law  therefor  within  sixty  days  after 
we  rendition  of  such  judgment,  decree,  or  or- 
der, or  afterwards,  with  the  permission  of  a 
Instice  or  judge  of  the  said  appellate  court" 
IhiB  enlarged  the  10  days  to  60,  and  per- 
mitted security  to  be  given  afterwards,  pro- 
vided, however,  that  the  writ  had  been  served 
or  appeal  taken  within  the  60  days.  Kitch- 
«n  V.  Bandolph,  93  U.  S.  86.  And  when 
these  provisions  were  carried  into  the  Be- 
vised  Statutes,  in  section  1007,  the  words 
"Sundays  exclusive"  of  the  original  act,  be- 
ing re-enacted  in  the  first  clause  of  the  sec- 
tion, became  clearly  applicable  to  the  second 
also.  As  the  bond  was  given  in  the  amount 
specified  in  the  decree,  and  was  approved  and 
filed  in  time,  the  motion  to  vacate  the  super- 
sedeas will  be  denied. 


(US  U.  S.  644) 

In  re  Chatbaxtqat  Obe  &  Iron  Co. 
(December  10, 1888.) 

1.  (k>T7BT8— Fedibai.  Coubts— FoUiOwisa  Btatb 
I^onoB— Bills  oi  ExaBprious. 

Rev.  St.  U.  8.  J  914,  requiring  the  practice, 
pleadings,  and  forms  in  the  circuit  court  to  con- 
form as  near  as  may  be  to  those  of  the  state 
courts,  any  rule  of  court  to  the  contrary  not- 
withstanding, does  not  apply  to  bills  of  excep- 
tions, which  may  be  regulated  by  rules  of  the  cir- 
oolt  courts. 

8.  Sahb — Bills  or  Bxobftions— Tins  ov  Settlb- 

JIBNT— ESTOPPBL. 

Where  parties,  under  the  mistaken  impression 
that  the  state,  instead  of  the  federal,  court  rules 

Svem  the  preparation  of  bills  of  exception,  10 
ys  after  exceptions  have  been  served  agree 
that  plaintiff  may  have  an  additional  10  days  in 
which  to  serve  amendments  thereto,  and  upon 
their  service  notice  is  given  by  defendant  of^  an 
intended  application  to  the  judge  to  settle  the 


exceptions,  at  a  date  too  late  under  the  federal 
court  roles,  but  complying  with  those  of  the 
state  court,  and  where,  by  reason  of  the  absence 
of  the  trial  judge  from  the  district,  be  being  » 
district  judge  of  another  district  assigned  to 
hold  the  circuit  court,  the  application  could  not 
have  been  made  in  conformity  with  the  rule  of 
the  federal  court,  plaintiff,  having  received  and 
retained  the  amendments  after  agreeing  to  the 
extension  of  time,  is  estopped  from  objecting  to 
the  delay,  and  it  is  the  duty  of  the  judge  to  sign 
a  bill  of  exceptions. 

8.  BaHB— EZPIBATIOH  OT  Tbrh. 

The  fact  that  the  term  expired  before  the  ex- 
ceptions were  perfected  is  immaterial,  as  th» 
federal  circuit  court  rules  do  not  limit  the  time 
in  which  exceptions  may  be  prepared  to  the 
session  of  court. 

Petition  for  Mandamus. 

Petitioner,  the  Chateaugay  Ore  &  Iron 
Company,  seeks  to  compel  Judge  Shiphan, 
who  presided  in  the  circuit  court  for  the 
Southern  district  of  Kew  York  at  the  trial  of 
an  action  wherein  Theodore  A.  Blake  was 
plaintiff  and  petitioner  was  defendant,  to  sign 
a  bill  of  exceptions. 

F.  E.  Smith  and  Edmund  Wetmore,  for 
petitioner.  R.  D.  Mtusey,  for  respondent 
Judge  Shiphak.  L.  B.  Chittenden,  for  re- 
spondent Blake. 

Blatohfobd,  J.*  a  petition  was  filed  In* 
this  court  by  the  Chateaugay  Ore  &  Iron 
Company,  on  the  8th  of  October,  1888,  pray* 
ing  this  court  to  issue  a  writ  of  mandamus 
to  the  Honorable  Nathaniel  Shifman, 
district  judge  of  the  district  of  Connecticut, 
assigned  to  hold,  and  who  held,  the  circuit 
court  of  the  United  States  for  the  Soathem 
district  of  New  York,  to  settle  a  bill  of  ex- 
ceptions according  to  the  truth  of  the  matters 
which  took  place  before  him  on  the  trial  of 
an  action  at  law  in  that  court,  brought  by 
Theodore  A.  Blake  against  the  Chateaugay 
Ore  &  Iron  Company;  and  to  sign  the  same, 
when  so  settled,  as  of  the  10th  of  April,  1888, 
that  being  the  day  when  such  bill  of  excep- 
tions was  submitted  to  him.  On  the  15tb  of 
October,  1888,  this  court  made  an  order  that 
cause  be  shown  by  Judge  Seopman,  and  by 
the  plaintiff  in  the  suit,  on  the  12th  of  No- 
vember, 1888,  why  a  writ  of  mandamus 
should  not  issue  as  prayed  in  the  petition. 
The  plaintiff  showed  cause.  In  answer  to  the 
petition,  and  appeared  by  counsel;  but  no 
cause  was  shown  by  Judge  Shifman,  al- 
though the  order  was  served  on  him  person^ 
ally  on  the  18th  of  October,  1888.  AVe  an 
therefore  left  without  any  authoritative  state- 
ment from  the  judge  as  to  the  grounds  on 
which  he  declined,  as  he  did,  to  settle  and 
sign  a  bill  of  exceptions,  and  can  gather  those 
grounds  only  from  the  statements  of  the  pe- 
tition for  the  writ,  and  of  the  answer  of  the 
plaintiff.  There  were  two  actions,  each 
brought  to  recover  the  price  of  goods  sold 
and  delivered  by  the  plaintiff  to  the  defend- 
ant, which  actions  were  consolidated  into 
one.  The  trial  was  had  before  Judge  Shif- 
man and  a  jury,  which,  on  the  25th  of  Janu- 
ary, 1888,  rendered  a  verdict  for  the  plaintiff 
for  99,574.53.     The  docket  minute  of  tha 
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•  oonit  of  the  proceedings  after  verdict,  as 
first  entered,  showed  that  the  court  then 
made  the  following  order:  "It  is  ordered 
that  the  defendant  have  forty  days  from  Jan- 
nary  25,  1888,  within  which  to  prepare  and 
serve  a  case  herein,  witli  leave  to  turn  the 
Siime  into  a  bill  of  exceptions.  It  is  further 
ordered  that  judgment  may  be  entered  on 
said  verdict,  and  that  the  defendant  have  a 
stay  of  execution  until  the  decision  of  the 
motion  for  a  new  trial  herein."  On  the  Slst 
of  January,  1888,  a  judgment  was  rendered 
in  the  action,  in  favor  of  the  plaintift,  for 
99,665.39,  being  the  amount  of  the  verdict 
and  costs.  On  the  3d  of  March,  1888,  being 
the  thirty-eighth  day  after  the  25th  of  Janu- 
ary, 1888,  the  defendant  served  upon  the  at- 
torneys of  record  for  the  plaintiff  a  proposed 
bill  of  exceptions.  It  was  accepted  and  re- 
tained by  such  attorneys,  and  the  service 
thereof  was  admitted  in  writing.  On  the 
13th  of  March,  1888,  the  attorneys  for  the 
plaintiff  applied  to  the  attorneys  for  the 
defendant  for  10  days'  additional  time  with- 
in which  to  prepare  and  serve  such  amend- 
ments as  they  wished  to  make  to  the  pro- 
posed bill  of  exceptions.  In  doing  this,  they 
acted  upon  the  view  that  their  time  to  pre- 
pare and  serve  such  amendments  did  not  ex- 
pire untU  the  13th  of  March,  1888.  Their 
application  was  granted,  and  a  stipulation 
for  10  days'  additional  time  was  signed  by 
the  defendant's  attorneys.  On  the  23d  of 
March,  1888,  the  attorneys  for  the  plaintiff 
served  upon  the  attorneys  for  the  deifendant 
a  paper  containing  77  amendments  which 
they  desired  to  make  to  such  proposed  bill  of 
exceptions.  Some  of  such  proposed  amend- 
ments were  agreed  to  by  the  defendant,  while 
others  were  not  agreed  to.  On  the  27th  of 
March,  1888.  the  attorneys  for  the  defendant 
served  upon  the  attorneys  for  the  plaintiff  a 
notice  that  the  proposed  bill  of  exceptions 
and  proposed  amendments  would  be  present- 
ed to  Judge  Shipuan,  for  settlement  and  sig- 
nature, on  the  10th  of  April,  1888,  at  the 
United  States  court-rooms  in  the  city  of 
Kew  York.  Such  notice  of  settlement  was 
received  and  retained,  without  objection,  by 
the  attorneys  for  the  plaintiff,  and  a  written 

^admission  of  the  service  thereof  was  given 
Sby  them  to  the  attorneys  for  the  defendant. 

*  *0n  the  lOtb  of  April,  1888,  the  defendant 
appeared  by  its  attorneys  before  Judge  Ship- 
man,  and  moved  that  the  proposed  bill  of  ex- 
ceptions be  settled  and  signed.  The  attor- 
neys for  the  plaintiff  appeared  and  opposed 
the  motion,  upon  the  ground  that  the  term 
of  court  at  which  the  action  was  tried  had 
expired  on  the  Slst  of  March;  that  the  40- 
days'  time  allowed  by  the  court,  within  which 
to  prepare  and  serve  a  bill  of  exceptions,  had 
also  expired ;  and  that  the  plaintiff  was  out 
of  court,  and  the  court  had  no  longer  any  ju- 
risdiction over  him.  The  motion  was  con- 
tinued  until  the  next  day,  when,  t>oth parties 
ag^n  appealing.  Judge  Shifman  announced 
his  decision,  sustaining  the  objections  made 
<Hi  beb^  of  the  plaintlfl,  for  the  reason,  then 


stated  orally  by  him,  that  the  term  of  the 
court  at  which  the  action  was  tried  had  ex* 
pired,  and  the  40  days  originally  allowed  by 
the  court  had  also  expired,  and  no  order  had 
been  made,  or  consent  given  by  the  plaintiff 
or  his  attorneys,  extending  the  time  for  sign- 
ing the  bill  of  exceptions  beyond  the  term  at 
which  the  cause  was  tried,  and  no  very  ex- 
traordinary circumstances  were  shown  in  the 
case  to  justify  the  court  in  entertaining  the 
application ;  so  that,  under  the  rule  laid  down 
in  the  case  of  MuUer  v.  Ehlers,  91  U.S.  249, 
the  application  of  the  defendant  for  the  set- 
tlement and  signing  of  the  bill  of  exceptions 
must  be  denied.  On  the  denial  of  such  mo< 
tion,  and  on  the  11th  of  April,  1888,  the 
court  made  an  order,  entitled  in  the  cause, 
which,  after  reciting  as  follows:  "In  this 
case,  at  the  October  term,  1887,  of  this  court, 
after  judgment  upon  the  verdict  for  the  plain> 
tiff,  a  stay  of  forty  days,  and  until  the  decis- 
ion of  any  motion  for  a  new  trial  upon  a  bill 
of  exceptions,  having  been  granted,  and  the 
said  forty  days  and  the  said  October  term  of 
this  court  having  passed,  and  no  proper  foun« 
dation  by  bill  of  exceptions  having  been 
taken  by  the  defendant  to  move  for  a  new 
trial," — ordered  that  such  stay  of  execution 
be  vacated.  On  the  17th  of  AprU,  1888,  the 
court,  after  hearing  both  parties,  made  an 
order  amending  the  docket  minute  of  the 
proceedings  after  verdict,  and  the  judgment^^ 
roll  founded  thereon,  by  striking  out,  in  such^ 
docket  minute,  everything*  after  the  words* 
"it  is  ordered,"  and  inserting  the  following: 
"Mr.  Kellogg  moves  orally  to  set  aside  the 
verdict  as  against  evidence,  and  for  a  new 
trial,  upon  a  bill  of  exceptions  to  be  there- 
after drawn.  The  court  overruled  the  motion 
to  set  aside  the  verdict,  and  denied  the  same, 
and  ordered  judgment  for  plaintiff  upon  the 
verdict  to  be  entered,  and  that  the  defendant 
have  a  stay  of  forty  days  to  prepare  and 
serve  its  bill  of  exceptions,  and  a  f  uitber  stay 
until  the  decision  of  such  motion  for  a  new 
trial  upon  said  bill  of  exceptions."  The 
same  order  directed  that  the  order  of  April 
11,  1888,  be  resettled  and  entered,  with  the 
following  recital:  "In  this  case,  at  the  Octo« 
ber  term  of  this  conrt,  and  on  the  25th  day 
of  January,  1888,  after  verdict  for  the  plabi- 
tiff,  counsel  for  the  defendant  having  orally 
moved  for  a  new  trial,  upon  a  bill  of  excep- 
tions to  be  thereafter  drawn,  and  the  court 
having  then  ordered  judgment  for  the  plain- 
tiff to  be  entered  on  said  verdict,  and  that  a 
stay  of  proceedings  upon  the  judgment  for 
forty  days,  and  until  the  decision  of  said  mo- 
tion, be  granted  to  the  defendant,  and  the 
said  October  term  of  this  court  having  ended 
on  ttie  Slst  day  of  March,  1888,  and  the  said 
forty  days  having  elapsed,  and  no  bill  of  ex- 
ceptions having  been  presented  to  or  allowed 
by  the  court,  and  there  being  no  bill  of  ex- 
ceptions upon  which  said  motion  for  a  new 
trial  is  to  be  based;"  and  with  a  direction 
"that  the  said  stay  of  proceedings  so  granted 
be  vacated  and  set  aside."  Judge  Shifman 
was  duly  designated  to  hold  the  circuit  court 
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for  the  Sontbern  district  of  New  York  for 
two  weeks,  beginning  on  the  16th  of  Janu- 
ary, 1888.  The  session  of  the  court  held  by 
him  terminated  on  the  27th  of  January,  1888, 
and  during  the  time  from  that  day  until  tlie 
first  Monday  of  April,  1888,  which  was  the 
2d  of  April,  when  the  April  term  of  that 
court  began.  Judge  Shifman  was  assigned 
to  hold  no  court  within  the  Southern  district 
of  New  York,  and  be  was  not  at  any  time 
between  the  27th  of  January,  1888,  and  the 
2d  of  April,  1888,  within  the  Southern  dis- 
trict of  New  York  for  any  official  purpose. 
a  A  writ  of  error  to  remove  the  case  to  this 
Scourt  was  allowed,  on  a  bond  approved  to  op- 

*  erate  as  a  supersedeas,  and  a  citation*  was 
served.  A  transcript  of  the  record  was  filed 
in  this  court  on  the  8th  of  October,  1888. 
The  foregoing  facts  are  stated  partly  from 
the  papers  in  the  application  for  the  manda- 

^  mus,  and  partly  from  the  contents  of  such 

le  record. 

f  *  We  are  of  opinion  that  the  writ  of  man- 
damus must  issue.  By  rules  67  and  69  of 
the  circuit  court  for  the  Southern  district 
of  New  York,  which  took  effect  on  the  first 
Monday  of  August,  1838,  it  is  provided  that. 
when  exceptions  to  the  opinion  of  the  court 
are  taken  by  either  party  on  the  trial  of  a 
cause,  he  shall  not  be  required  to  prepare 
his  bill  of  exceptions  at  the  trial,  but  shall 
merely  reduce  the  exceptions  to  writing,  or 
the  court  will,  on  request,  note  the  point,  and 
the  bill  of  exceptions  shall  afterwards  be 
drawn  up,  amended,  and  settled,  under  the 
following  regulations:  The  bill  of  exceptions 
shall  be  prepared,  and  a  copy  thereof  served 

gupon  the  opposite  party,  before  judgment  is 

•  rendered  on  the  verdict.  The*opposite  party 
may,  within  four  days  after  such  service, 
propose  amendments  to  the  bill,  and  serve  a 
copy  upon  the  party  who  prepared  it  If  the 
parties  cannot  agree  in  regard  to  the  amend- 
ments, then,  within  four  days  after  such 
service  of  a  copy  of  the  amendments,  either 
party  may  give  to  the  other  notice  to  appear 
within  a  convenient  time,  and  not  more  tlian 
four  days  after  service  of  such  notice,  before 
the  judge  who  tried  the  cause,  to  have  the 
bill  and  amendments  settled.  The  judge 
shall  thereupon  correct  and  settle  the  same  as 
he  shall  deem  to  consist  with  the  truth  of 
the  facts ;  but,  if  the  parties  shall  omit,  within 
the  several  times  above  limited,  unless  the 
same  shall  be  enlarged  by  a  judge,  the  one  to 
propose  amendments,  and  the  otlier  to  notify 
an  appearance  before  the  judge,  they  shall 
respectively  be  deemed,  the  former  to  have 
agreed  to  the  bill  as  prepared,  and  the  latter 
to  have  agreed  to  the  amendments  as  pro- 
posed; and  if  the  party  omit  to  make  a  bill 
within  the  time  above  limited,  unless  the 
same  shall  be  enlarged  as  aforesaid,  he  shall 
be  deemed  to  have  waived  his  right  thereto. 
A  corresponding  practice  prevails  in  the  su- 
preme court  of  the  state  of  New  York,  by  its 
rules,  with  variations  as  to  time.  Under 
those  rules,  a  case,  or  a  case  and  exceptions, 
or  a  case  containing  exceptions,  on  a  trial 


before  a  jury.  Is  to  be  made,  and  a  copy 
thereof  served  on  the  opposite  party,  within 
10  days  after  the  trial.  The  party  served 
may,  within  10  days  thereafter,  propose 
amendments  thereto,  and  serve  a  copy  on  tlie 
party  proposing  the  case  or  exceptions,  who 
may  within  4  days  thereafter  serve  the  op- 
posite party  with  a  notice  that  the  case  or 
exceptions,  with  the  proposed  amendments, 
will  be  submitted  at  a  time  and  phtce  to  be 
specified  in  the  notice,  not  less  than  4  nor 
more  than  20  days  after  service  of  such  no- 
tice, to  the  justice  before  whom  the  cause 
was  tried,  for  settlement.  It  is  apparent  that 
both  parties  in  this  case  acted  upon  the  view 
that  the  rule  of  practice  of  the  supreme  court 
of  the  state  applied  to  the  case;  because  the 
plaintiff,  Instead  of  serving  on  the  defend- 
ant his  proposed  amendments  to  the  bill^ 
within  4  days  after  the  3d  March,  as  re-g 
quired  bythe  rule  of  the  circuit  court,  waited* 
10  days,  under  the  rule  of  the  supreme  coorft 
of  the  state,  and  then,  on  the  13th  of  March» 
obtained  a  stipulation  from  the  defendant 
giving  10  days'  additional  time  to  prepare 
and  serve  amendments.  It  may  be  that  the 
defendant,  in  serving,  on  the  27tb  of  March, 
a  notice  of  settlement  of  14  days,  for  the  10th 
of  April,  on  the  plaintiff,  intended  to  comply, 
as  it  in  fact  did  comply,  with  the  require- 
ment of  the  rule  of  the  state  court  that  such 
notice  should  be  a  notice  of  not  less  than  4 
nor  more  than  20  days;  yet  it  also  sufficiently 
complied  with  rule  67  of  the  circuit  court, 
which  required  a  notice  of  not  more  than  4 
days,  because  a  notice  of  4  days,  served  on  the 
27th  of  March,  would  have  been  for  the  31st 
of  March,  and  Judge  Shipman  was  not  then 
within  the  Southern  district  of  New  York, 
so  as  to  be  able  to  perform  any  judicial  act 
there,  nor  did  he  come  there,  so  as  to  be  able 
to  do  so,  until  the  2d  of  April,  1888.  Under 
these  circumstances,  the  notice  for  the  10th 
of  April  was  a  reasonable  compliance  with 
the  rule  of  the  circuit  court. 

We  are  of  opinion  that  the  practice  and 
rnles  of  the  state  court  do  not  apply  to  pro- 
ceedings in  the  circuit  court  taken  for  the 
purpose  of  reviewing  in  this  court  a  judg- 
ment of  the  circuit  court,  and  that  such  rules 
and  practice,  embracing  the  preparation,  pe> 
fecting,  settling,  and  signing  of  a  bill  of  ex- 
ceptions, are  not  within  the  "  practice,  plead- 
ings, and  forms  and  modes  of  proceeding"  in 
the  circuit  court,  which  are  required,  by  sec- 
tion 914  of  the  Revised  Statutes,  to  coidformt 
"as  near  as  may  be,"  to  the  "practice,  plead- 
ings, and  forms  and  modes  of  proceeding  ex- 
isting at  the  time  in  like  causes  in  the  courts 
of  record  of  the  state"  within  which  the  cir- 
cuit  court  is  held;  "any  rule  of  court  to  the 
contrary  notwithstanding."  This  court  has 
had  occasion  several  times  to  construe  sec- 
tion 914.  In  Nudd  v.  Burrows,  91  U.  S.  426, 
a  state  statute  required  a  judge  to  instruct  a 
jury  only  as  to  the  law  of  a  case;  and  pro- 
vided that  the  written  instructions  of  the 
court  should  be  taken  by  the  jury  in  their  n- 
tirement,  and  returned  with  the  verdict,  and 
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« that  papers  read  In  eviilence  might  be  carried 
Jg  from  the  bar  by  the  jury.  The  court  charged 
*  the  jury  upon  the  facts, "and  refused  to  per- 
mit them  to  take  to  their  room  the  written 
instructions  given  by  the  court  or  papers  read 
in  evidence.  This  court  held  that  this  was 
not  error,  because  the  personal  conduct  and 
administration  of  the  judge  in  the  discharge 
of  his  separate  functions  was  not  practice,  or 
jileading,  or  a  form  or  mode  of  proceeding, 
within  the  meaning  of  those  terms  in  the  act 
of  congress.  In  Railroad  Co.  v.  Horst,  93  V. 
S.  291,  a  state  statute  prescribed  that  the 
Judge  should  require  the  jury  to  answer  spe- 
cial interrogatories  in  addition  to  finding  a 
general  verdict.  This  court  held  that  that 
provision  did  not  apply  to  the  courts  of  the 
United  States;  and  that  the  act  of  congress 
did  not  apply  to  a  motion  for  a  new  trial,  nor 
affect  the  power  of  the  circuit  court  to  grant 
or  refuse  a  new  trial  in  its  discretion.  This 
last  point  was  again  so  ruled  in  Kewcomb  v. 
Wood,  97  U.  S.  581.  In  harmony  with  the 
forgoing  decisions,  we  are  of  opinion  that 
section  914  does  not  extend  to  the  means  of 
enforcing  or  revising  a  decision  once  made 
by  the  circuit  court.  Section  914  does  not 
extend  to  proceedings  to  enforce  a  judgment, 
because  by  section  916  special  provisions  are 
made,  as  to  a  remedy  by  execution  or  other- 
wise, to  reach  the  property  of  a  Judgment 
debtor,  by  lx)rrowing  from  the  laws  of  the 
state  only  those  remedies  then  already  exist- 
ing, or  which  should  thereafter  be  adopted  by 
general  rules  of  the  circuit  court.  Lamaster 
V.  Keeler,  123  U.  S.  376,  8  Sup.  Ct.  Rep.  197. 
The  object  of  section  914  was  to  assimilate 
'the  form  and  manner  in  which  the  parties 
should  present  their  claims  and  defense,  in 
the  preparation  for  the  trial  of  suits  in  the 
federal  courts,  to  those  prevailing  in  the 
courts  of  the  state.  As  we  have  seen,  it  does 
not  include  state  statutes  requiring  instruc- 
tions to  the  Jury  to  be  reduced  to  writing,  or 
those  which  permit  such  instructions,  and 
certain  papers  read  in  evidence,  to  be  taken 
by  the  jury  when  they  retire,  or  those  which 
require  the  jury  to  be  directed,  if  they  return 
a  general  verdict,  to  find  specially  upon  par- 
ticular questions  of  fact  involved  in  the  is- 
snes;  and  as  it  does  not  apply  to  a  motion  for 
^a  new  trial,  nor  affect  the  power  of  the  cir- 
jgcuit  court  to  grant  or  refuse  a  new  trial  at 
«  its  discretion,  so  it  does  not  cover  any'other 
means  of  enforcing  or  revising  a  decision 
once  made  by  the  circuit  court.  The  manner 
or  the  time  of  taking  proceedings  as  a  foun- 
dation for  the  removal  of  a  case  by  a  writ  of 
error  from  one  federal  court  to  another  is  a 
matter  to  be  regulated  exclusively  by  acts  of 
congress,  or,  when  they  are  silent,  by  methods 
derived  from  the  common  law,  from  ancient 
English  statutes,  or  from  the  rules  and  prac- 
tice of  the  courts  of  the  United  States.  The 
only  regulation  made  by  congress  as  to  bills 
of  exceptions  is  that  contained  in  section  953 
of  the  Revised  Statutes,  which  provides  that 
they  shall  be  sufficiently  authenticated  by  the 
signature  of  the  presiding  judge,  without  any 


seal.  These  views  were  adopted  by  the  cir- 
cuit court  for  the  Southern  district  of  New 
York  in  Whalen  v.  Sheridan,  18  Blatchf .  324, 
10  Fed.  Rep.  661,  and  by  the  circuit  court 
for  the  district  of  Massachusetts  in  U.  S.  T. 
Train,  12  Fed.  Rep.  852. 

In  the  present  case,  the  defendant  prepared 
and  served  Its  bill  of  exceptions  within  the 
40  days  from  January  25th.  The  expression 
"prepare  and  serve,"  in  the  order  allowing 
the  40  days,  clearly  meant,  in  view  of  rules 
67  and  69  of  the  circuit  court,  that  the  pro- 
posed bill  was  to  be  prepared  and  served  on 
the  opposite  party  within  the  40  days,  so  that 
he  might  propose  amendments  to  it  within 
the  time  prescribed  by  the  rules.  It  was  so 
prepared  and  served  within  the  40  days.  It 
was  retained  by  the  plaintiff  for  10  days  after 
its  service.  He  then  obtained,  by  stipulation, 
from  the  defendant,  10  days'  more  time  to 
prepare  and  serve  amendments.  The  pro- 
posed amendments  were  served  on  the  tenth 
day,  and  the  notice  of  settlement  was  ac- 
cepted, written  admission  of  its  service  was 
given,  and  it  was  retained.  Under  these 
and  the  other  circumstances  above  detailed, 
we  think  the  defendant  was  entirely  regular 
in  its  practice,  and  that  the  plaintiff  was  es- 
topped from  raising  the  objection  wtiich  he 
made  before  Judge  Shifman.  On  the  facts 
of  the  present  case,  the  decision  in  Muller  v. 
Ehlers,  91  U.  S.  249,  has  no  application.  In 
that  case,  on  a  trial  by  the  court,  without  a 
jury,  of  an  action  at  law,  there  was  a  general^ 
finding  for  the  plaintiff,  and  a  motion  for  ajg 
new*trial.  The  motion  was  continued  until* 
the  next  term,  when  it  was  overruled,  and 
judgment  was  entered  on  the  finding.  At 
the  latter  term,  a  writ  of  error,  returnable  to 
this  court,  was  sued  out,  and  the  term  was  ad- 
journed without  any  bill  of  exceptions  having 
been  signed  or  allowed,  or  any  time  having 
been  given,  either  by  consent  of  the  parties 
or  by  order  of  the  court,  to  prepare  one.  At 
the  next  ensuing  term,  and  after  the  return- 
day  of  the  writ  of  error,  a  bill  of  exceptions 
was  signed  and  filed  by  order  of  the  court  as 
of  the  day  the  finding  was  made,  and  it  did 
not  appear  that  that  had  been  done  with  the 
consent  or  knowledge  of  the  plaintiff.  On 
these  facts,  this  court  held  that  the  order  of 
the  court  below,  directing  the  filing  of  the 
bill  of  exceptions  as  of  the  date  of  the  fl  ndinir, 
was  a  nullity,  on  the  ground  that  the  parties 
had,  indue  course  of  proceeding,  both  in  law 
and  in  fact,  been  dismissed  from  the  court. 
That  decision  has  no  application  to  the  pres- 
ent case,  because  the  rights  of  the  defendant 
were  saved  by  the  express  order  of  the  court, 
made  during  the  term,  and  by  a  suQicient 
compliance  on  the  part  of  the  defendant  with 
the  rules  of  the  circuit  court,  and  by  what 
must  be  held  to  have  been  the  consent  of  the 
plaintiff. 

In  this  view  of  the  case,  the  question 
whether  the  term  at  which  the  verdict  was 
rendered  expired  on  the  25th  of  February, 
being  the  Saturday  next  preceding  the  last 
Monday  of  February,  or  on  the  31st  of  March. 
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being  the  Saturday  next  preceding  the  first 
Monday  of  April,  is  immaterial.  The  rules 
of  the  circuit  court  clearly  contemplate  pro- 
ceedings to  perfect  a  bill  of  exceptions  with- 
in the  times  limited  by  those  rules,  without 
reference  to  the  expiration  of  a  term.  By 
section  658  of  the  Bevised  Statutes,  terms  of 
the  circuit  court  are  appointed  to  be  held  in 
the  Southern  District  of  New  York  on  the 
first  Monday  in  April  and  the  third  Monday 
in  October,  "and  for  the  trial  of  criminal 
causes  and  suits  in  equity"  on  the  last  Mon- 
day in  February.  The  defendant  contends 
that  the  October  term  terminated  «t  the  be- 
ginning of  the  February  term,  and  the  plain- 
tiff contends  that  the  October  term  term  inated 
J.  at  the  beginning  of  the  April  term.  We  do 
g  not  find  it  necessary  to  decide  this  question. 
•  A  writ  of  mandamtia  may  properly  be  issued 
by  this  court  to  compel  the  judge  of  an  infe- 
rior court  to  settle  and  sign  a  bill  of  excep- 
tions. Ex  parte  Crane,  5  Fet.  190.  Such  a 
writ  does  not  undertake  to  control  the  discre- 
tion of  the  Judge  as  to  how  he  shall  frame 
the  bill  of  exceptions,  or  as  to  how  he  shall 
decide  any  point  arising  on  its  settlement; 
but  it  only  compels  him  to  settle  and  sign  it 
In  some  form.  The  writ  will  issue  in  the 
terms  of  the  prayer  of  the  petition,  command- 
ing the  Judge  to  settle  the  bill  of  exceptions 
tendered  by  the  defendant,  according  to  the 
truth  of  the  matters  which  took  place  before 
him  on  the  trial  of  the  aforesaid  action,  and, 
when  so  settled,  to  sign  it  as  of  the  10th  day 
of  April,  1888,  that  being  the  day  when  the 
proposed  bill  and  proposed  amendments  were 
submitted  to  him  for  settlement. 


(128  U.  8.  660) 

Glasgow,  Commissioner,  v.  Baker  et  al. 

Pecember  10, 1888.) 

PUBUO   llUSTDB — FbBKOH   AND  SPANISH   TITLES — 
OOKPIBMATION— AOT  COKO.  JONB  18,  1812. 

Act  Cong.  June  18,  1812,  providing  that  the 
rights,  clalma,  and  titles  to  village  lots,  or  com- 
mon field  lots,  belonging  to  St.  Louis,  and  o'.her 
enumerated  villages  of  Missouri  (formerly  Lou- 
isiana) Territo^,  inhabited,  cultivated,  or  pos- 
sessed before  December  20,  18U3,  (the  date  the 
French  cession  became  operative,)  should  be  con- 
flrmed  to  the  inhabitants  of  the  Villages  accord- 
ing to  their  respective  rights  in  common  thereto, 
establishing  aboard  of  commissioners  to  examine 
■and  confirm  the  titles  of  claimants,  and  requiring 
the  territorial  surveyor  to  survey  and  mark  out 
the  village  boundaries  inclusive  of  the  lota,  oper- 
ated as  a  grant  in  ptwtentt  of  the  land,  passing 
the  title  thereto  out  of  the  United  States  at  once, 
land  a  later  act  giving  land  so  possessed  by  and 
oonflrmed  to  Individuals  under  the  statute,  but 
not  yet  surveyed,  to  the  state  for  school  p  urposes, 
is  void. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Missouri. 

Ejectment  by  William  Glasgow,  Jr.,  sur- 
viving commissioner  of  section  16,  township 
45  N.,  range  7  E.,  against  John  Baker  and 
others.  Verdict  ami  judgment  for  defend- 
ants, and  plaintiff  brings  error. 

Jf.  L.  Gray,  E.  B.  Adanvs,  and  John  W. 
Drjfden,  for  plaintiff  in  error.  Thoa.  T. 
Qantt,  John  Floumoy,  Chas.  Qibson,  0.  E. 


Gibtan,  and  R.  B.  CoUtnt,  for  defendant  la 
error. 

MiLLBR,  J.  The  writ  ot  error  in  this  case 
brings  before  us  for  review  a  judgment  of 
the  supreme  court  of  the  state  of  Missouri, 
rendered  on  the  11th  day  of  May,  1885,  in  a 
suit  commenced  in  the  St.  Louis  land  court 
of  St.  Louis  county,  in  that  state,  on  the  loth 
day  of  September,  1853.  This  suit  is  in  the 
nature  of  an  action  of  ejectment  to  recover 
possession  of  about  200  acres  of  land.  It  was 
tried  three  or  four  times  in  the  court  of  origi- 
nal jurisdiction,  the  last  trial  resulting  in  a 
verdict  for  53  acres  of  said  land  in  favor  of 
plaintiff;  has  been  once  or  twice  before  the 
court  of  appeals,  a  court  of  intermediate  re- 
view, and  has  been  three  times  heard  and  de-^ 
cided  in  the  supreme  court  of  the  state  ofg 
'Missouri.  All  of  the  decisions  of  the  latter* 
court  have  been  in  favor  of  the  defendants, 
and  the  last  one  is  now  before  us.  It  is  one 
of  a  class  of  aises  very  numerous,  many  of 
which  have  reached  this  court,  growing  out 
of  claims  for  land  which  had  their  inception 
prior  to  the  treaty  of  1803,  by  which  the 
United  States  obtained  the  region  of  country 
called  "Louisiana"  from  France.  Article  3 
of  that  treaty  reads  as  follows:  "The  inhab- 
itants of  the  ceded  territory  shall  be  incor- 
porated in  the  Union  of  the  United  States, 
and  admitted  as  soon  as  possible,  according 
to  the  principles  of  the  federal  constitution, 
to  the  enjoyment  of  all  the  rights,  advantages, 
and  immunities  of  citizens  of  the  United 
States;  and  in  the  mean  time  they  shall  be 
maintained  and  protected  in  the  free  enjoy- 
ment of  their  liberty,  property,  and  the  re- 
ligion which  they  profess."  8  U.  8.  St.  200. 
This  provision  for  the  protection  of  the  rights 
of  private  property  is  probably  no  more  than 
what  follows  by  the  principles  of  the  law  of 
nations  upon  the  transfer  of  the  sillegiance  of 
the  inhabitants  of  a  given  territory  from  ona 
government  to  another.  The  city  of  New 
Orleans  was  the  principal  center  of  population 
of  this  large  extent  of  country  at  the  time  the 
treaty  was  made  with  France;  butthere  were 
also  many  villages  and  towns,  generally  lo- 
cated along  the  Mississippi  river,  and  upon 
some  of  the  other  navigable  streams,  and  the 
town  of  St.  Louis  seems  to  have  become  the 
largest  of  these,  in  the  northern  part  of  it,  at 
the  beginning  of  the  century.  This  terri- 
tory, known  as  Louisiana,  was  for  many 
years  the  subject  of  negotiations  and  contests 
between  the  governments  of  France  and 
Spain.  It  had  been  held  by  the  latter  power 
and  under  its  control  for  some  38  years,  when, 
by  the  treaty  of  San  Ildefonso,  (October  1, 
1800)  it  was  re-ceded  by  Spain  to  France. 
No  actual  transfer  of  possession  had  been 
made  under  this  treaty  at  the  time  that  of 
1803  was  ratified,  by  which  we  acquired  the 
country  from  the  French  government,  but 
formal  proceedings  were  taken  immediately 
thereafter,  by  which,  at  New  Orleans,  pos-^ 
session  was  delivered  to  the  French  oSicial.g 
M.  Laussat,  on  the  30th  day  ol* November,* 
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1808,  and  on  the  20tb  day  of  December  fol- 
lowing this  possession  was  formally  passed 
over  to  Gen.  Wilkinson,  representing  the 
United  States.  Corresponding  changes  of 
flags  were  made  at  the  time  at  Xew  Orleans, 
and  similar  transfers  were  effected  at  St. 
Louis  on  the  9th  and  10th  of  March,  1804. 
The  acquisition  of  titles  by  individuals  to 
lands  from  the  government,  both  under  the 
French  and  Spanish  regimes,  was  of  the  sim- 
plest character.  An  application  to  the  gov- 
ernor, who  usually  resided  at  New  Orleans, 
or  to  a  lieutenant  governor,  for  leave  to  cul- 
tivate some  of  the  land  under  his  authority, 
was  rarely  refused;  and  when  such  an  appli- 
cation was  rejected,  it  was  generally  upon  the 
ground  that  some  previous  applicant  had  a 
better  right.  Some  of  these  grants  were  sur- 
veyed and  marked  out,  and  the  license  and 
survey  were  considered,  when  accompanied 
by  possession,  to  complete  the  title.  Many 
individuals,  however,  were  in  possession  of 
lands  under  titles  which  were  not  perfect, 
and  when  the  country  came  into  the  control 
of  the  United  States,  it  became  the  purpose 
and  obvious  duty  of  tlie  government  to  secure 
to  these  people  all  the  rights,  however  imper- 
fect or  inchoate,  which  had  been  acquired  by 
them  under  the  dominion  of  either  France  or 
Spain.  Most  of  the  inhabitants  of  this  terri- 
toty  were  French.  The  government  of  the 
United  Stales  performed  this  duty  in  the 
most  liberal  manner.  It  commenced  by  pass- 
ing an  act  of  congress  in  1805,  (2  U.  S.  St. 
824.)  and  a  supplement  thereto  in  1806,  (Id. 
891,)  which  was  amended  in  1807,  (Id.  440.) 
by  which  three  commissioners  were  appoint- 
ed for  the  purpose  of  establishing  these  land 
claims,  and  separating  them  from  the  public 
domain.  This  commission,  called  the  "Old 
Board"  to  distinguish  it  from  another  which 
succeeded  it,  made  a  report  of  its  proceedings 
to  congress  in  the  year  1811.  It  rejected  a 
very  large  proportion  of  the  claims  submitted 
to  it,  and  the  hard  rules  which  were  applied 
to  the  cases  brought  before  it  for  adjudication 
-occasioned  much  discontent.    A  history  of 

*  the  effort  to  induce  congress  to  some  more 

•  liberal  provision  in  regard  to  thenl*shows  that 
that  body  was  very  fully  informed  as  to  the 
proceedings  taken  by  the  commission,  and  it 
was  upon  tlie  representxtion  of  at  least  one  of 
the  commissioners,  as  well  as  statements  of 
some  other  persons  who  were  interested  in 
and  cognizant  of  the  state  of  affairs,  and  up- 
on petitions  presented  to  it,  wliicli  may  be 
found  among  the  American  State  Papers,  that 
congress  was  induced  to  pass  a  much  more 
liberal  stntute  In  regard  to  tliese  claims.  It 
was  approved  June  13. 1812,  (2  U.  S.  St.  748,) 
and  provided  for  the  appointment  of  another 
board  of  commissioners,  with  authority  to  re- 
examine the  claims  whicli  had  been  rejected, 
as  well  as  to  investigate  others  not  previously 
presented,  and  directed  a  report  tu  be  made 
to  congress.  The  firat  and  second  sections  of 
this  statute,  which  is  supposed  to  be  control- 
ling in  regard  to  the  case  now  before  us,  read 
as  follows: 


"An  act  making  farther  provision  for  set- 
tling the  claims  to  land  in  tbe  Territory 
of  Missouri. 

"Section  1.  Be  it  enacted  by  the  senate  and 
house  of  representatives  of  the  United  States 
of  America  in  congress  assembled,  that  the 
rights,  titles,  and  claims  to  town  or  village 
lots,  outlets,  common  field  lots,  and  com- 
mons, iu,  adjoining,  and  belonging  to  the 
several  towns  or  villages  of  Portage  des 
Sioux,  St.  Charles,  St.  I^uis,  St.  Ferdinand, 
Villago  a  Robert,  Carondelel^  St.  Genevieve, 
New  Madrid,  New  Bourbon,  Little  Prairie, 
and  Arkansas,  in  the  territory  of  Missouri, 
which  lots  have  been  inhabited,  cultivated, 
or  possessed  prior  to  the  20th  day  of  Decem- 
ber, 1803,  shall  be,  and  the  same  are  hereby, 
confirmed  to  the  inhabitants  of  the  respective 
towns  or  villages  aforesaid,  according  to  their 
several  right  or  rights  in  common  thereto: 
provided,  that  nothing  herein  contained  shall 
be  construed  to  affect  the  rights  of  any  per- 
sons claiming  the  same  lands,  or  any  part 
thereof,  whose  claims  liave  been  conBrmed  by 
the  board  of  commissioners  for  adjusting  and 
settling  claims  to  land  in  the  said  territory. 
And  it  shall  be  the  duty  of  the  principal  dep- 
uty-surveyor for  tbe  said  territory,  as  soon« 
as  may  be,  to  survey,  or  cause  to  be  surveyed^ 
and  marked,*(  where  the  same  has  not  already* 
been  done,  according  to  law,)  the  out-bound- 
ary lines  of  the  said  several  towns  or  villages 
so  as  to  include  the  outlots,  .common  field 
lots,  and  commons  thereto  respectively  be- 
longing. And  he  shall  make  out-plats  of  the 
surveys,  which  he  shall  transmit  to  the  sur- 
veyor-general, who  shall  forward  copies  of 
said  plats  to  the  commissioner  of  tbe  general 
land-office,  and  to  the  recorder  of  land  titles. 
The  expense  of  surveying  the  said  out-bound- 
ary lines  shall  be  paid  by  the  United  States 
out  of  any  moneys  appropriated  for  survey- 
ing the  public  lands:  provided,  that  the  whole 
expense  shall  not  exceed  three  dollars  for  ev- 
ery mile  tliat  shall  be  actually  surveyed  and 
marked. 

"Sec.  2.  And  be  it  further  enacted,  that 
all  town  or  village  lots,  outlots,  or  common 
field  lots,  included  in  such  surveys,  which 
are  not  rightfully  owned  or  claimed  by  any 
private  individuals,  or  held  as  commons  be> 
longing  to  such  towns  or  villages,  or  that 
the  president  of  the  United  States  may  not 
think  proper  to  reserve  for  military  purposes, 
shall  be,  and  the  same  are  hereby,  reserved 
for  the  support  of  schools  in  the  respective 
towns  or  villages  aforesaid:  provided,  that 
the  whole  quantity  of  land  contained  in  tbe 
lots  reserved  for  tlie  support  of  scliools  in  any 
one  town  or  village  shall  not  exceed  one- 
twentieth  part  of  the  whole  lands  included  in 
the  general  survey  of  such  town  or  village." 
There  are  numerous  acts  of  congress,  con- 
firming titles  reported  upon  favorably  by  this 
commission,  to  be  found  in  the  years  sub- 
sequent to  its  appointment,  as  well  as  many 
stiitutes  displaying  the  utmost  liberality  in 
extending  the  time  within  which  parties 
might  apply  to  this  commission,  or  to  an 
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officer  wbo,  as  recorder,  succeeded  to  it,  so 
that  the  patience  and  generosity  with  which 
ooDgresa  endeavored  to  have  these  claims 
originating  in  those  early  days  established, 
where  there  was  any  basis  oC  right  whatever, 
la  conspicuous.  Cungress  also  dealt  with  the 
state  of  Missouri,  in  regard  to  contributions 
for  the  erection  of  public  buildings  and  for 
the  promotion  of  education,  in  the  same 
„  liberal  manner  as  it  did  in  regard  to  other 
g  regions  which  were  admitted  as  new  states 
"  that  had  previously  been  governed  for  a  while 
as  territories  under  its  enactments.  By  the 
act  of  March  S,  1811,  congress  extended  the 
system  of  the  surveys  of  the  public  lands 
over  this  region,  and  in  the  tenth  section, 
providing  for  sales  of  such  public  lands  as 
should  have  been  surveyed,  declared  that 
"All  such  lands  shall,  with  the  exception  of 
the  section  *  number  sixteen,'  which  shall  be 
reserved  in  each  township  for  the  support  of 
schools  within  the  same,  with  the  exception, 
also,  of  a  tract  reserved  for  the  support  of  a 
seminary  of  learning,  as  provided  for  by  the 
seventh  section  of  this  act,  and  with  the  ex- 
ception, also,  of  the  salt  springs  and  lead 
mines,  and  lands  contiguous  thereto,  which, 
by  the  direction  of  the  president  of  the  United 
States,  may  be  reserved  for  the  future  dis- 
posal of  the  said  states,  shall  be  offered  for 
sale  to  the  highest  bidder,"  etc.  2  U.  8.  St. 
€65.  When  the  time  came  for  the  admission 
of  Missouri  into  the  Union,  among  the  prop- 
ositions which  congress  submitted  to  the 
people  of  the  territory  upon  which  it  might 
be  admitted  as  a  state  the  first  was  "that 
section  numbered  sixteen  in  every  township, 
and  when  such  section  has  been  sold  or  other- 
wise disposed  of ,  other  lands  equivalent  there- 
to, and  as  contiguous  as  may  be,  shall  be 
granted  to  the  state  for  the  use  of  the  in- 
habitants of  such  township  for  the  use  of 
schools."  8  U.  S.  St.,  547.  The  acceptance 
by  the  state  of  this  proposition,  as  one  of  the 
conditions  under  which  it  entered  the  Union, 
forms  the  basis  of  the  title  claimed  by  the 
plaintiff  in  this  suit.  By  the  general  system 
of  surveys  of  public  lands  which  had  been 
established  prior  to  the  act  of  1811,  all  the 
public  lands  of  the  United  States,  and  all 
those  within  the  general  boundary,  as  fast 
as  they  were  surveyed  at  all,  were  divided 
first  into  townships  of  six  miles  square,  each 
of  which  was  then  subdivided  into  sections 
of  640  acres.  These  townships  and  sections 
were  controlled  by  meridians  of  latitude  and 
longtitude,  and  not  by  natural  objects,  and 
although  the  lines,  if  actually  protracted  upon 
ethe  ground,  might  extend  over  places  of 
g  considerable  population,  and  include  lands 
•  owned  by  private  citizens,  yet,»as  it  was 
necessary  to  the  completion  of  the  general 
system  of  congressional  surveys,  tliey  were 
made  to  cover  tlie  whole  country,  and  to  in- 
clude the  entire  territory.  As  regards  tlie 
sixteenth  section,  of  course  when  these  sur- 
veys were  protracted,  either  by  a  simple  cal- 
culation or  by  actual  survey,  over  lands  which 
were  claimed  or  owned  by  private  persons, 


or  which  had  been  reserved  for  public  pnr> 
poses,  they  had  no  effect  to  defeat  or  establish 
such  titles;  but  all  that  came  within  the 
lines  of  such  sixteenth  section,  which  was- 
not  otherwise  appropriated,  became  the  prop- 
erty of  the  state  for  school  purposes.  The 
conflict  in  this  case  grows  out  of  the  assertion 
by  the  plaintiff  that  the  land  in  controversy 
passed  to  the  state  by  virtue  of  the  act  of 
1820,  as  part  of  a  sixteenth  section,  while  the 
defendants  claim  that  the  title  and  right  to- 
it  passed  out  of  the  government  of  the  United 
States  by  the  act  of  1812,  eight  years  prior  to- 
the  admission  of  the  state  into  the  Union, 
and  the  act  granting  each  sixteenth  section 
to  the  state.  It  is  not  denied  that  the  lines 
of  the  sixteenth  section  of  township  45  N., 
range  7  E.,  of  the  principal  meridian,  indade 
the  land  in  dispute,  nor,  if  there  was  no 
reason  to  the  contrary,  that  it  passed  to  the 
state  of  Missouri  under  the  provisions  of  the 
act  admitting  it  into  the  Union.  Neither  is 
there  any  dispute  that  the  plaintiff  in  error 
in  this  case,  who  was  also  plaintiff  below,  is 
invested  as  commissioner,  for  the  purposes 
of  this  suit,  with  the  right  of  the  state  of 
Missouri  to  the  possession.  The  defendants 
say,  on  the  other  hand,  that  they  and  their 
predecessors,  from  whom  they  derive  title, 
became  the  owners  of  this  land  by  operation 
of  the  act  of  1812,  and  that  the  United  States, 
having  by  that  act  parted  with  its  title,  had 
nothing  to  give  to  the  state  of  Missouri  by 
the  act  of  1820,  and  did  not  intend  to  give 
to  that  state  that  which  had  been  granted 
and  confirmed  already  to  private  parties. 
These  two  propositions  present  sharply  the 
issue  to  be  tried  in  the  present  case.  ^ 

*  It  will  be  seen  at  once  that  there  is  really* 
no  contest  about  the  claim  of  the  plaintiff, 
unless  the  defendants  have  established  some 
break  in  the  continuity  of  the  title  which  the 
United  States  may  have  received  from  Franco 
by  the  treaty  of  1803,  or  unless  the  excep- 
tions in  that  treaty  of  private  property  take 
the  land  in  controversy  out  of  that  class 
where  the  right  of  ownership  was  vested  in 
the  United  States  by  the  treaty.  We  mosfc 
turn,  then,  to  the  defense  in  this  case  to  as- 
certain whether  the  decision  of  the  supremo 
court  of  Missouri  is  sound  which  held  that 
defense  to  be  a  good  one.  There  is  no  ques- 
tion here  as  to  the  jurisdiction  of  this  court, 
although  the  case  comes  from  the  supreme 
court  of  a  state;  for  every  matter  in  dispute 
arises  either  under  the  treaty  of  1803,  the 
acts  of  congress  in  regard  to  these  lands,  or 
the  authority  of  some  olHcer  of  tlie  govern- 
ment of  the  United  States  exercised  over 
them.  The  act  of  June  13,  1812,  wa» 
passed,  as  we  have  stated,  for  the  purpose  of 
prescribing  more  liberal  principles  by  which 
the  claims  of  private  persons  to  portions  of 
what  otherwise  would  have  been  public  land 
should  be  ascertained  and  established,  and 
its  provisions  must  be  construed  in  that 
spirit.  The  inhabitants  of  French  villages 
had  a  system  of  dividing  and  distributing 
the  ownership  of  lands  in  and  about  them 
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not  common  to  people  of  English  origin. 
Collecting  themselves  together  for  residence 
In  that  part  of  the  settlement  which  may  be 
P  called  the  village  proper,  they  selected  small 
^parcels  of  land  for  cultivation,  which  were 
•  generally  long  strips  with  *  narrow  fronts. 
These,  measured  by  the  French  arpent,  were 
asnally  two  or  three  arpents  wide,  by  forty 
in  length,  running  backward  in  the  shape  of 
8  parallelogram.  The  dividing  lines  between 
these  adjoining  tracts,  which  were  held  by 
different  owners,  were  sometimes  well 
marked,  but  in  other  cases  not  so  distinctly 
indicated.  The  ground  in  which  these  small 
pieces  of  land  were  thus  held  by  their  various 
individual  owners  was  known  as  the  "town 
or  Tillage  lots,  outlets,  common  field  lots, 
and  commons,"  belonging  to  the  particular 
Tillage.  A  large  number  of  the  villages  in 
the  northern  part  of  Louisiana,  which  after- 
wards came  to  be  called  the  "Territory  of 
Missouri,"  bad  these  outlying  appendages  to 
the  village  proper,  which  were  always  treated 
as  a  part  of  it.  The  act  of  1812  very  care- 
folly  gives  the  names  of  the  villages  bo  situ- 
ated, reciting  the  names  of  "Portage  des 
Sioux,  St.  Charles,  St.  Louis,  St.  Ferdinand, 
Villago  a  Bobert,  Carondelet,  St.  Genevieve, 
Kew  Madrid,  Kew  Boorbon,  Little  Frairie, 
and  Arkansas,  in  the  territory  of  Missouri," 
IS  those  to  which  the  act  applied.  It  also  de- 
clares that  "the  tights,  titles,  and  claims" 
intended  to  be  covered  by  that  statute  are 
ttiofle  to  the  "town  or  village  lots,  outlets, 
common  field  lots,  and  commons  in,  adjoiuo 
ing,  and  belongring  to  the  several  towns  or 
Tillages"  thus  designated.  It  will  thus  be 
seen  with  what  care  the  statute  enumerated 
the  Tillages  to  which  it  was  intended  to  ap- 
ply, and  the  kind  of  claims  to  tracts  of  land 
therein  proposed  to  be  covered  by  it.  The 
act  then  proceeds  to  confine  its  operation  to 
those  lots  which  "have  been  inhabited,  cul- 
tivated, or  possessed  prior  to  the  20th  day  of 
December,  1808,"  that  being  the  date  on 
which,  as  already  stated,  the  government  and 
possession  of  the  territory  in  which  these  set- 
tlements are  located  were  actually  transferred 
from  France  to  the  United  States.  It  may 
also  be  noted  that  the  language  of  the  statute 
does  not  refer  to  lots  then  inhabited,  culti- 
Tated,  or  possessed, — ^that  is,  on  December  20, 
1803, — but  to  such  as  had  been  so  inhabited, 

f  cultivated,  or  possessed  prior  to  that  date. 
There  is  nothing  in  the  act  which  implies 
that  the  title  conferred  by  it  was'dependent 
on  actual  possession  at  the  very  date  when 
the  above  transfer  was  made;  but,  on  the 
contrary,  if  there  had  been  babitancy,  culti- 
Tation,  or  possession  prior  to  that  time  the 
act  operated  upon  the  property.  It  will  also 
be  observed  that  these  qualifications  of  what 
is  to  be  confirmed  require  no  description  of 
the  person  of  the  owner,  nor  any  evidence 
that  any  particular  individual  shall  be  proved 
to  have  inhabited,  cultivated,  or  possessed 
any  lot  prior  to  December  20,  1803,  nor  any 
derivation  of  title  from  such  a  party,  but 
simply  that  the  land  shall  have  been  inhal>- 


ited,  onltivated,  or  possessed  prior  thereto. 
The  act  then  proceeds  to  declare  that  "the 
same,"  evidently  referring  back  to  the 
"rights,  titles,  and  claims,"  mentioned  at 
the  beginning  of  the  section,  to  such  lots  as 
these,  which  "have  been  inhabited,  culti- 
vated, or  possessed  prior  to  the  20th  day  of 
December,  1803,  shall  be,  and  the  same  are 
hereby,  confirmed  to  the  inhabitants  of  the 
respective  towns  or  villages  aforesaid,  ac- 
cording to  their  several  right  or  rights  in 
common  thereto."  The  same  section  also 
made  it  the  duty  of  the  principal  deputy- 
surveyor  to  run  and  mark  "the  out-boundary 
lines  of  the  said  several  towns  or  villages  so 
as  to  include  the  outlets,  common  field  lots, 
and  commons  thereto  respectively  belong* 
ing."  Testimony  was  offered  in  the  trial 
court,  which  is  found  in  the  transcript  of  the 
record  in  this  case,  tending  to  show  that  the 
land  now  in  controversy  had  been  confirmed 
to  four  different  individuals,  Laroche,  Bouis, 
Baccanne,  and  Bizet,  respectively,  by  the 
board  of  commissioners  established  by  the 
act  of  1812,  and  that  surveys  of  those  con« 
firmations,  which,  for  reasons  not  necessary 
to  explain,  had  l)een  delayed  a  great  many 
years,  had  finally  been  mttde  by  one  Cozens. 
The  court  was  asked  to  hold  that  those  8ur« 
veys  constituted  "prima  facie  evidence  of 
the  correct  location  of  such  confirmations." 
The  lower  court  declined  to  do  this,  but  the 
supreme  court  of  the  state,  in  reversing  its 
judgment,  declared  that  they  were  such 
prima  facie  evidence. 

Although  the  duty  of  making  a  survey  ot^ 
the  village  of  St.  Louis,  which  should  include^ 
all  these  outlying  commons,*  outlets,  and* 
common  field  lots,  was  neglected  by  the  of- 
ficers of  the  government  charged  with  its 
performance  by  the  first  section  of  the  act  of 
1812,  which  we  have  been  considering,  such 
surveys  have  been  made,  and  plats  are  pre- 
sented in  this  record  showing  the  locality  of 
the  village  of  St.  Louis  in  1803,  together  with 
the  extent  and  location  of  each  of  the  al>ove 
classes  of  commons  and  outlots.  Among 
these  is  a  large  piece  of  land,  design  sited  as 
the  "Grand  Prairie  Common  Field  of  Saint 
Louis,"  within  which  all  the  land  in  dispute 
is  embraced.  There  is  also  evidence  enough 
to  show  that  all  the  land  witliin  this  tract 
had  been  occupied  and  cultivated,  within  the 
meaning  of  the  act  of  1812,  prior  to  Decem- 
ber 20, 1803;  and  this  fact  is  conceded  in  the 
argument  of  counsel  for  plaintiff  in  error, 
even  if  it  were  not  clearly  established.  It 
may  be  tnken  as  an  unquestioned  fact,  as  it 
is  in  the  argument  and  in  the  supreme  court 
of  Missouri,  that  all  the  lands  in  the  Grand 
Prairie  Common  Field  had  been  occupied, 
cultivated,  and  possessed  by  the  inhabitants 
of  the  village  of  St.  Louis  prior  to  December 
20,  1803.  Under  these  circumstances  the 
trial  court  was  asked  to  declare  the  law  to  be- 
as  follows:  "If  the  court,  sitting  as  a  Jury, 
believes  from  the  evidence  that  all  of  the 
land,  from  the  lot  of  Motard  on  the  south  to- 
the  St  Charles  road  on  the  north,  was  in* 
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bablted,  enltivated,  or  possessed  as  com- 
mon field  lots  of  the  Grand  Prairie  Common 
Fields  of  St.  Lonis,  by  several  different  in- 
babitants  of  the  town  of  St.  Louis,  prior  to 
the  20tb  day  of  December,  1808,  each  of  said 
Inhabitants  cultivating  or  possessing  one  or 
more  such  lots  for  himself,  that  such  lots 
were  in  regular  succession  adjoining  each 
other  on  the  sides,  and  all  having  uniform 
and  straight  front,  east  and  west  lines,  then 
the  plaintifF  cannot  recover,  if  the  court, 
Bitting  as  a  jury,  further  believes  from  the 
evidence  that  the  land  sued  for  lies  within  or 
constitutes  a  part  of  the  land  cultivated  or 
possessed  as  aforesaid."  This  it  declined  to 
do,  but  the  supreme  court  of  the  state  held 
that  this  prayer  of  the  defendants,  in  error 
stated  the  law  correctly,  and  reversed  the 
13  Judgment  of  the  court  below,  and  directed  a 
^  final  judgment  to  be  entered  for  them.  This 
*  was'done  on  the  ground  that  the  fact  that  all 
of  the  lands  in  the  Grand  Prairie  Common 
Field  of  St.  Louis  had  been  inhabited,  culti- 
vated, and  possessed  prior  to  the  act  of  1803 
showed  that  there  could  be  no  other  title  than 
that  derived  from  the  persons  so  inhabiting, 
cultivating,  or  possessing  the  land,  and  that 
the  true  construction  of  the  act  of  1812  is 
that  it  was  a  present  grant,  at  the  moment 
of  its  passage,  of  all  the  title  of  the  United 
States  to  such  land  as  had  been  so  inhabited, 
cultivated,  or  possessed  prior  to  1803.  It 
was  held  that  the  title  thus  passed  out  of  the 
United  States,  and  inured  to  the  benefit  of 
those  who  might  thereafter,  by  contests 
among  themselves,  prove  their  right  to  profit 
by  such  cultivation  or  possession ;  that  how- 
ever it  might  be  among  tliera,  and  parties 
claiming  under  them,  the  United  States  had 
no  further  interest  in  the  land,  for  it  had 
parted  with  its  entire  title  to  all  the  lots  de- 
scribed in  the  act.  So,  when  it  was  asserted 
that  in  1820,  eight  years  thereafter,  the  act 
granting  the  sixteenth  section  for  school 
purposes  conveyed  such  land,  the  claim  could 
not  be  admitted,  because  there  was  then  no 
title  remaining  in  the  United  States  which 
it  could  grant  to  the  state  of  Missouri. 

That  the  act  of  1812  was  a  grant  tn  pne- 
aenti,  and  operated  to  convey  or  confirm  such 
titles  and  claims  as  came  within  its  descrip- 
tion, has  been  repeatedly  decided  in  the  su- 
preme court  of  the  state  of  Missouri,  and  by 
this  court.  The  case  of  Glasgow  v.  Hortiz, 
1  Black,  595,  contains  a  very  full  examina- 
tion of  this  point  and  of  the  previous  decis- 
ions of  the  court  upon  the  same  subject,  and, 
citing  the  case  of  Guitard  v.  Stoddard,  16 
How.  508,  adopts  the  following  language  of 
the  court:  "  That  the  act  of  1812  Is  a  present 
operative  grant  of  all  the  interest  of  the 
United  States  in  the  property  described  in  the 
act,  and  that  the  ri^ht  of  the  grantee  was  not 
dependent  on  tho/actum  of  a  survey  under 
theSpanisli  government;  that  the  act  makes 
no  requisition  for  a  concession,  survey,  or 
permission  to  settle,  cultivate,  or  possess,  or 
for  any  location  by  public  authority,  as  the 
basis  of  the  right,  title,  or  claim  upon  which 


its  confirmatory  proTlsIoiu  operate.  ITo, 
board  was  appointed  to  receive  evidencet  org 
authenticate  titles,  or*  adjust  contradictory* 
pretensions.  All  these  questions  were  left  to 
be  decided  by  the  judicial  tribunals."  The 
court  also  said:  "The  claims  of  these  old  vil- 
lages to  their  common  field  lots,  and  the  pe- 
culiar customs  regarding  them,  were  well 
known.  Congress,  therefore,  did  not  require 
that  any  documentary  evidence  should  be 
filed,  nor  a  report  of  commissioners  thereon. 
A  survey  was  considered  unnecessary,  be- 
cause the  several  boundaries  of  each  claimant 
of  a  lot,  and  the  extent  of  his  possession,  was 
already  marked  by  boundaries,  well  known 
among  themselves.  They  requi  red  no  record 
In  the  land-offlce  to  give  validity  to  the  title. 
The  act  is  certainly  not  drawn  with  much  re- 1 
gard  to  technical  accuracy.  It  is  without  \ 
that  certainty,  as  to  parties  and  description 
of  the  property  granted,  which  is  required  in 
formal  conveyances.  But  a  title  by  statute 
cannot  be  thus  criticised.  It  sufficiently  de> 
scribes  the  land  intended  to  be  granted,  and 
the  class  of  persons  to  whom  it  is  granted. 
Besides,  it  is  not  a  donation,  or  mere  gift,  re> 
quiring  a  survey  to  sever  it  from  other  lands 
of  the  donor;  but,  rather,  a  deed  of  confirma- 
tion to  those  who  are  admitted  to  have  just 
claims.  It  passes  a  present  title,  proptio 
vigore,  of  the  property  described  to  the  per- 
sons designated.  A  patent  to  another  after- 
wards for  any  of  these  lands  would  be  void, 
because  the  government  had  already  released 
all  title  and  claim  thereto.  If  congress  could 
not  grant  them  to  another,  much  less  could 
the  arbitrary  edict,  or  imperfect  performance 
of  a  neglected  duty  by  a  ministerial  oflSoer, 
operate  to  divest  a  clear  title  by  statute." 

The  land  in  question  had  been  in  tlie  pos- 
session of  the  original  defendant,  Peter  Lin- 
dell,  for  the  time  which  would  be  required  to 
bar  this  action  by  the  statute  of  limitations 
before  it  was  brought,  and,  extending  as  it 
does  over  a  period  of  30  or  40  years,  is  only 
prevented  from  thus  operating  by  the  prin- 
ciple which  does  not  permit  time  to  run 
against  the  government.  Hut  it  cannot  lose 
its  force  or  value  in  the  consideration  of  the 
question,  whether  the  act  of  1820  is  to  be  con* 
strued  as  granting  lands  to  the  state  of  Mis-^ 
souri  for  the  use  of  public  schools,  which  hadg 
already  passed  to  others  nndefthe  act  of  1812* 
by  virtue  of  prior  occupation,  cultivation,  or 
possession.  When  the  defendants  have 
proved  that  the  land  in  controversy  either 
lielonged  to  the  "Grand  Prairie  Common 
Field  of  Saint  Louis,"  or  that  the  lots  in  dis- 
pute had  been  inhabited,  cultivated,  or  pos- 
sessed prior  to  1803,  it  would  be  a  very  harsh 
rule  to  require  one  who  claims  to  have  pur- 
cliased  the  titlearislngfrora  such  occupation, 
cultivation,  or  possession  to  prove  with  cer- 
tainty and  precision  the  time  when  and  the 
person  who  cultivated  or  occupied  that  pre- 
cise property  80  or  90  years  ago.  Those  who 
could  testify  from  actual  knowledge  are,  per- 
haps, all  dead.  The  population  of  tliat  time 
has  passed  away,  and  the  memories  of  aaj 
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who  may  be  living  Tronid  be  very  Imperfect. 
Kelther  the  spirit  of  the  statnte,  nor  justice, 
eaa  require  anything  more  tlian  satisfactory 
proof  that,  according  to  the  terms  of  the 
statute,  such  lots,  and  all  the  land  within  the 
Grand  Prairie  Common  Field,  had  been  In* 
babited,  cultivated,  or  possessed  prior  to  the 
year  1£^S.  Such  was  the  decision  of  the  su* 
preme  court  of  the  state  of  Missouri  in  this 
ease  reported  in  60  Mo.  60,  again  in  72  Mo. 
441,  and  Anally  in  85  Mo.  559,  which  is  now 
under  review.  Such  is  also  the  spirit  of  all 
the  decisions  which  this  court  has  made  upon 
the  subject,  the  substance  of  wlilch  is  found 
in  Glasgow  v.  Hortiz,  supra,  which  had  re- 
lation to  one  of  the  same  class  of  lots  in  dis- 
pute here.  If  we  had  any  doubt  as  to  the 
views  above  expressed,  the  reasons  for  which 
seem  to  be  very  plain,  the  tliree  decisions 
above  referred  to  of  the  supreme  court  of 
Missouri  would  be  entitled  to  very  great  con- 
sideration. They  were  made  at  times  so  far 
apart  that  upon  each  occasion  when  a  decis- 
ion was  reudered  the  court  probably  consisted 
of  an  entirely  diSerent  body  of  judges,  and 
they  were  arrived  at  by  a  court  especially  fa- 
miliar with  this  class  of  questions,  lying,  as 
they  do,  at  the  foundation  of  much  of  the 
most  valuable  property  in  that  state.  Other 
questions  have  been  argued  by  counsel  in 
tills  case,  and  we  have  been  urged  in  the 
brief  to  decide  them;  but  as  this  proposition 
B  is  a  broad  one,  which  covers  the  whole  case, 
gand  Is  suflScient  to  dispose  of  it,  we  pursue 
*  our  uniform  course  of*declining  to  consider 
other  matters  not  necessary  to  a  determina- 
tion of  the  issue.  If  the  plaintiff  in  this  ac- 
tion had  no  title  under  the  act  of  1820,  be- 
cause the  United  States  had  none  to  give,  he 
had  no  right  of  action,  and  the  case  was  prop- 
erly decided  against  him.  The  judgment  of 
the  supreme  court  of  Missouri  is  therefore 
affirmed. 


(US  u.  8.  KM) 

Gkbhan  Sayinqs  Bane  v.  Ck>u»TY  oi 
Fbankuh. 

(December  10, 188S.) 

1.  KuLBOAS  CoMPAinss— Municipal  Aid— Bonds 
— BoKA  Fn>a  Hou>xbs— Conditions  or  Sdb- 

■CBIFTION. 

Act  Bl.  April  16, 1869,  (liaws  HI.  1869,  p.  816.) 
provided  that  a  county  mlRht  issue  bonds  in  aid 
of  a  railroad  upon  the  vote  of  a  majority  of  the 
1ml  voters,  and  prescribe  the  conditions  upon 
wnkdi  they  shonld  be  made,  and  that  snch  bonds 
shonld  not  be  valid  until  such  conditions  should 
have  been  complied  with.  A  county,  in  Septem- 
ber, 1809,  voted  to  Issue  bonds  on  condition  that 
the  road  should  be  begun  and  completed  in  the 
oonnty  virithin  specified  periods.  These  periods 
were  extended  by  the  county  court  and  board  of 
snpervisorsjbut  not  until  after  the  adoption  of 
Const  HI.  1870,  which  prohibited  such  subscrip- 
tions in  aid  of  railroads,  except  where  they  were 
anthorized  by  vote  prior  to  its  adoption.  Held 
that,  the  road  not  having  been  completed  within 
the  time  prescribed  by  the  oricrinal  vote,  the 
bonds  were  invalid  in  the  hands  otbona  fide  pur- 
ehasers,  especially  when  issued  and  purchased 
after  a  decision  by  the  supreme  court  of  the  state 
holding  similar  bonds  void. 
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The  bonds  were  by  the  act  to  be  registered,  but 
this  could  not  lawfully  be  done  until  attev  com- 

Sletion  of  the  road  near  to  or  in  the  county,  and 
le  running  of  oars  thereon ;  and,  after  the  sub- 
scription creating  the  debt  had  been  voted  for 
by  a  majority  of  the  legal  voters  when  the  road 
was  so  completed,  the  presiding  judge  of  the 
county  was  required  to  certify  that  all  the  pre- 
liminary conditions  reguired  by  the  act  to  au- 
thorize registration  had  been  complied  with,  and 
also  as  to  toe  date  and  amount  of  the  bonds,  under 
what  law  issued,  etc.  Held,  that  the  certificate 
required  did  not  relate  to  the  conditions  pre- 
scribed by  the  vote  of  the  county,  and  that  the 
oertiflcate  and  registry  were  not  conclusive  upon 
the  county  that  such  conditions  had  been  com- 
plied with. 

8.  COUBTS— SUFBEXS  COURT — FOLLOWINO  STATI 
COUBTS. 

The  supreme  court  of  the  United  States  will 
follow  the  decision  of  a  state  court  as  to  the 
construction  of  a  state  statute  where  such  con- 
struction was  announced  before  the  contract  in 
question  was  entered  into. 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Illinois. 

S.  E.  Cook,  for  appellant.  TIios,  J.  Lay- 
man, for  app^ee. 

Blatohfokd,  J.  *  This  Is  a  salt  In  equity,!? 
commenced  on  the  4th  of  August,  1880,  by  a 
bill  in  equity  filed  in  the  Franltlin  county 
circuit  court,  of  tlie  state  of  Illinois,  by  the 
county  of  Franlclin,  as  plalntifF,  against  the 
Belleville  &  Eldorado  Railroad  Company,  the 
county  clerk  of  Franklin  county,  tlie  sheriff 
and  collector  of  that  county,  the  auditor  of 
public  accounts  of  the  state  of  Illinois,  the 
treasurer  of  that  state,  four  individuals  al- 
leged to  be  holders  of  bonds  issued  by  the 
county,  and  the  unknown  holders  of  others 
of  such  bonds. 

The  bill  was  founded  upon  the  alleged  in« 
validity  of  the  bonds.  It  sought  an  injunc* 
tion  to  restrain  the  auditor  of  the  state  and 
the  clerk  of  the  county  from  taking  measures 
to  collect  taxes  to  pay  the  interest  on  the 
bonds,  and  to  restrain  the  railroad  company 
and  the  holdera  of  the  bonds  from  bringing 
suit  against  the  county  on  any  of  the  cou- 
pons, and  to  restrain  the  state  treasurer  from 
paying  the  coupons,  and  to  restrain  the  sheriff 
and  collector  of  the  county  from  collecting 
any  more  taxes  to  pay  the  interest  on  the 
bonds,  and  from  paying  to  the  state  treasurer 
any  money  already  collected  to  pay  interest 
on  them;  and  prayed  for  a  decree  declaring 
an  election  held  in  the  county  on  the  lltb  of^ 
September,  1869,  on  the  question  of  a  sub-g 
scription  by  the  county  to  the  capital*stock* 
of  the  railroad  company,  to  have  been  void, 
and  a  subscription  made  by  tlie  county  court 
of  tlie  county  on  the  6th  of  November,  1869, 
to  the  capital  stock  of  the  company,  and  all 
amendments,  moditications,  and  alterations 
of  such  subscription,  to  have  been  void,  and 
a  so-called  subscription  of  $150,000  to  the 
capital  stock  of  the  railroad  company,  made 
on  the  13th  of  December,  1876,  and  an  at- 
tempt made  on  the  12th  of  Xovemljor,  1877. 
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to  amend  each  subscription,  and  to  contract 
for  the  building  of  the  railroad,  to  have  been 
void,  and  tlie  bonds  and  coupons  to  be  void, 
and  for  a  decree  requiring  the  holders  of  them 
to  surrender  them  for  destruction,  and  for  a 
perpetual  injunction  to  the  above  effect,  and 
for  general  relief. 

On  the  27th  of  October,  1880.  on  due  proof 
of  personal  service  of  process  on  the  railroad 
company,  the  county  clerk  of  the  county,  the 
sheriff  and  collector  of  the  county,  the  auditor 
of  public  accounts  of  the  state,  and  the  state 
treasurer,  and  on  proof  of  due  publication  as 
to  the  defendants  named  In  the  bill  as  holders 
of  the  bonds,  and  as  to  the  unknown  holders 
of  them,  and  there  having  been  no  appear- 
ance for  any  defendant,  the  cause  was  heard 
on  the  bill  taken  as  confessed,  and  a  decree 
made  adjudging  the  invalidity  of  the  bonds, 
and  granting  the  relief  asked  for  in  the  bill. 
Ou  the  27th  of  October,  1881.  the  German 
Savings  Bank,  of  Davenport,  Iowa,  as  the 
owner  of  nine  of  the  bonds  of  the  county,  of 
$1,000  each,  ^nd  of  eighteen  others  of  the 
bonds,  of  $1,000  each,  not  involved  in  the 
present  appeal,)  was,  on  a  motion  made  to 
the  state  court,  permitted  to  defend  the  suit 
and  to  answer  the  bill.  It  filed  its  answer  in 
that  court,  setting  up  that  it  had  purchased 
the  bonds  in  good  faith,  for  a  valuable  con- 
aideration,  and  without  notice  of  any  defense 
or  objection  to  the  validity  of  any  of  them. 
before  they  were  due,  and  before  any  default 
had  been  made  in  the  payment  of  any  inter- 
est on  any  of  them,  and  before  the  suit  was 
brought;  and  that  the  bonds  were  valid.  At 
the  same  time  it  filed  a  petition  and  a  bond 
for  the  removal  of  the  cause  into  the  circuit 
.^  court  of  the  United  States  for  the  Southern 
g  district  of  Illinois.  A  copy  of  the  record  from 
'•  the  state  court  was  filed  in  the'circuit  court 
on  the  21st  of  December,  1881,  and  the  cause 
afterwards  proceeded  therein.  A  replication 
was  filed  to  the  answer  of  the  savings  bank, 
various  holders  of  the  bonds  were  made  de- 
fendants and  answered,  and  some  of  them 
filed  cross-bills,  proofs  were  taken,  and  it  was 
stipulated  between  the  parties  tliat  each  de- 
fendant was.  at  the  commencement  of  the 
suit,  a  bonaflde  holder  of  the  bonds  specified 
in  tlie  respective  answers, and  that  they  pur- 
chased the  same  for  value,  without  any  no- 
tice of  defense. 

The  nine  bonds  held  by  the  savings  bank, 
involved  in  the  present  appeal,  are  all  alike, 
except  as  to  the  number,  and  each  one  has 
upon  it  a  certificate  of  the  auditor  of  public 
accounts  of  the  state  of  Illinois,  the  bond  and 
the  certificate  being  in  the  form  following: 
"United  States  of  America,  State  of 

Illinois: 

"No.  15.    Franklin  county,  eight  per   $1,000 

'    cent,  railroad  bond. 

"Enow  all  men  by  these  presents,  that  the 

■county  of  Franklin,  in  the  state  of  Illinois, 

-acknowledges  itself  to  be  indebted  to  the 

Belleville  and  Eldorado  Uailroad  Company, 

•or  bearer,  in  the  sum  of  one  thousand  dollars, 

'Which  sum  the  said  county,  for  value  received. 


promises  to  pay  said  company,  or  bearer,  la 
the  city  and  state  of  New  York,  twenty  years 
after  date,  (payable  at  any  time  after  five 
years,  and  before  this  bond  becomes  due,  at 
the  option  of  said  county  of  Franklin.)  with 
interest  thereon  from  and  after  the  fifteenth 
day  of  November,  A.  D.  1877,  at  the  rate  of 
eight  per  cent,  per  annum,  payable  semi-an- 
nually on  the  first  days  of  January  and  July 
of  each  year,  on  the  presentation  and  surren- 
der, at  the  place  in  the  said  city  of  New  York 
where  the  treasurer  of  the  state  of  Illinois 
pays  the  interest  and  debt  of  said  state,  of 
the  coupons  hereto  attached,  as  they  sever- 
ally become  due. 

"Tills  bond  is  one  of  a  series  of  fifty  of 
like  tenor,  for  the  sum  of  one  thousand  dol- 
lars each,  numbered  from  one  to  fifty,  inclu- 
sive, issued  under  the  provisions  of  an  act  of 
the  general  assembly  of  the  state  of  Illinois, 
entitled  'An  act  to  authorize  cities  andooun*- 
ties  to  subscribe  stock  to  railroads,'  appiovedS 
"November  6th,  A.  D.  1849,  and  authorized* 
by  a  majority  of  the  qualified  voters  of  said 
county  of  Franklin  at  an  election  held  in  said 
county  on  the  11th  day  of  September,  A.  D. 
1869,  in  accordance  With  the  provisions  of 
said  act. 

"In  testimony  whereof,  the  said  county  of 
Franklin  has  executed  this  bond,  by  the  chair- 
man of  the  board  of  supervisors,  under  the 
order  of  the  board  of  supervisors  of  said 
county,  signing  his  name  hereto,  and  by  the 
clerk  of  said  board,  under  the  order  thereof, 
attesting  the  same,  and  affixing  hereto  the 
seal  of  said  county.  This  done  at  the  office 
of  the  clerk  of  said  board,  this  13th  day  of 
November,  A.  D.  1877. 

"John  J.  St.  Glair, 
"Chairman  of  the  Board  of  Supervisors  of 

Franklin  Co.,  Illinois. 
[Seal.]  "Evan  Fitzgerkell, 

"Clerk  of  Board  of  Supervisors  of  Franklin 

Co.,  Illinois." 

"Auditor's  Office,  Illinois. 
"Springfield,  October  24th.  1879. 

"I,  Thomas  B.  Needles,  auditor  of  public 
accounts  of  the  state  of  Illinois,  do  hereby 
certify  that  the  within  bond  has  been  regis- 
tered in  this  office  this  day  pursuant  to  the 
provisions  of  an  act  entitled  •  An  act  to  fund 
and  provide  for  paying  the  railroad  debts  of 
counties,  townships,  cities,  and  towns,'  in 
force  April  16th,  1869. 

"In  testimony  whereof,  I  hereunto  sub- 
scrilM  my  name,  and  affix  the  seal  of  my  of- 
fice, at  Springfield,  t^e  day  and  year  first 
above  written. 

[Seal,]         [Signed]         "T.  B.  Needles, 
"Auditor  Public  Accounts." 

The  nine  bonds  involved  in  this  appeal  were 
f  urcbased  by  the  savings  bank,  at  Daven- 
port, Iowa, — four  of  them  for  99  per  cent, 
and  accrued  interest,  on  the  ISth  of  April. 
1880;  and  five  of  them  at  the  same  price,  on 
the  15th  of  May,  1880.  None  of  them,  and 
none  of  the  coupons  on  tliem  at  the  time  of 
purchase,  were  overdue;  and  the  first  install- 
ment of  interest  which  fell  due  on  them  after 
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2  they  were  purchased  by  the  savings  bank  was 
•  duly  paid  by  the  county.  'A  copy  taken  from 
the  records  in  the  office  of  the  clerk  of  the 
county,  of  all  the  proceedings  of  the  county 
court  and  of  the  board  of  supervisors  of  the 
coanty  relative  to  the  election  and  to  the  sub- 
scription by  the  county  to  the  stock  of  the 
railroad  company,  was  put  in  evidence.  On 
final  bearing,  the  circuit  court  made  a  decree 
on  Jaly  8,  1883,  adjudging  that  the  nine 
bonds  in  question  were  issued  without  au- 
thority of  law,  and  were  void,  and  awarding 
a  perpetual  injunction  in  regard  to  them,  as 
prayed  in  the  bill.  From  that  decree  the  sav- 
ings bank  has  appealed. 
The  record  shows  the  following  facts: 
On  the  24th  of  July,  1869,  the  county  court 
of  Franklin  county,  purporting  to  do  so  un- 
der the  authority  of  an  act  of  the  general  as- 
sembly of  Illinois,  entitled  "An  act  to  incor- 
porate the  Belleville  &  Eldorado  Railroad 
Company,"  approved  February  22, 1861,  and 
an  act  of  the  general  assembly,  approved  No- 
vember 6, 1849,  authorizing  counties  to  take 
stock  in  railroad  companies,  made  an  order 
submitting  to  the  voters  of  the  county,  to  be 
voted  upon  on  the  11th  of  September,  1869, 
a  proposition  to  subscribe  $200,000  to  the 
capital  stock  of  that  company,  payable  in 
connty  bonds  at  par,  due  in  20  years  from  date, 
with  interest,  payable  semi-annually,  at  the 
rate  of  8  per  cent,  per  annum,  and  to  be  of 
denominations  of  not  less  than  $1,000  each; 
the  bonds  to  be  issued  upon  certain  specified 
conditions,  and  not  nntil  they  were  complied 
with,  one  of  the  conditions  being  "that  said 
n^lroad  shall  be  commenced  in  the  county  of 
Franklin  within  nine  months  from  the  date 
of  said  election,  and  completed  through  the 
county  by  the  1st  day  of  June,  1872." 

On  the  6th  of  November,  1869,  the  county 
conrt  made  an  order  reciting  that  ttie  election 
had  been  held  on  the  11th  of  September,  1869, 
in  pursuance  of  the  order  of  July  24,  1869; 
that  at  such  election  the  qualiSed  voters  of 
the  county  did  by  a  majority  of  their  votes 
(taking  as  a  standard  the  number  of  votes 
cast  for  county  ofBcers  at  the  last  general 
election  previous  to  such  vote  had  upon  the 
question  of  subscription)  authorize  the  county 
court  of  the  county  to  subscribe  the  sum  of 
$200,000  to  the  capital  stock  of  the  railroad 
company;  and  declaring  that,  by  authority  of 
such  vote  and  of  the  acts  of  February  22, 
1861,  and  November  6, 1849,  the  county  of 
Franklin  "does  hereby  subscribe"  to  the  cap- 
ital stock  of  the  company  $100,000  by  virtue 
of  the  act  of  February  22,  1861,  and  the  fur- 
ther sum  of  $100,000  by  virtue  of  the  act  of 
November  6, 1849;  the  stock  to  be  payable  in 
the  Iwnds  of  the  county,  to  be  due  in  20  years 
after  the  date  thereof,  and  to  draw  interest, 
payable  semi-annually,  at  the  rate  of  8  per 
cent,  per  annum,  and  to  be  of  the  denomina- 
tion of  not  less  than  $1,U00  each.  The  or- 
der proceeded:  "It  is  further  ordered  and 
soDSidered  by  the  court  tliat  said  bonds  are 
to  be  issued  upon  the  following  conditions, 
aod  never  until  they  are  complied  with; — 
V.9S.C. — 11 


that  is  to  say."  One  of  the  conditions  specl- 
Qed  was  "that  said  railroad  shall  be  com- 
menced in  the  county  of  Franklin  within 
nine  months  from  the  date  of  said  election, 
and  completed  through  the  county  by  the  1st 
day  of  June,  A.  D.  1872."  Tliere  was  noth- 
ing in  that  order  of  Novembers,  1869,  wliich 
authorized  or  directed  any  person  to  make 
any  subscription  to  stock  on  behalf  of  the 
county  on  the  books  of  the  railroad  company, 
nor  is  there  any  evidence  in  the  record  show- 
ing that  that  company  ever  assented  to  or  ac- 
cepted any  subscription  under  that  order. 

On  the  6th  of  February,  1871,  the  county 
court  made  an  order  reciting  the  fact  of  the 
subscription  directed  to  be  made  by  the  order 
of  November  6, 1869,  and  that  it  required  that 
the  railroad  should  be  commenced  in  the  coun- 
ty of  Franklin  within  nine  months  from  the 
date  of  the  election  authorizing  the  subscrip- 
tion to  be  made,  namely,  by  the  11th  of  June, 

1870,  and  be  completed  through  the  county 
by  the  1st  of  June,  1872,  and  that  the  time  for 
commencing  the  building  of  the  road  had  ex- 
pired; and  it  therefore  ordered  that  the  time 
for  commencing  and  completing  the  road  be 
extended,  and  that  the  subscription  be  made 
on  the  stock-books  of  the  railroad  company 
"upon  the  following  terms  and  conditions, 
and  not  until  they  are  fully  complied  with," 
namely,  the  $200,000  to  be  payable  in  the 
bonds  of  the  county  at  par,  to  be  due  in  20 
years  from  the  date  thereof,  and  to  draw  in-^ 
terest,  payable  semi-annually,  at  the  rate  ofg 
8  per  cent,  per  annum,  and  to'be  of  the  de-» 
domination  of  not  less  than  $1,000  each ;  that 
the  railroad  should  be  commenced  in  the  coun- 
ty of  Franklin  on  or  before  January  1, 1872, 
and  be  completed  through  the  county  by  the 
1st  of  January,  1874;  with  ottier  conditions. 
This  order  of  February  6,  1871,  was  the  first 
order  of  the  county  court  which  authorized  a 
subscription  to  stock  to  be  made  on  the  books 
of  the  railroad  company;  but  the  record  con- 
tains no  evidence  that  the  subscription  so  au- 
thorized by  that  order  was  ever  made  on  the 
books  of  the  company,  or  that  the  company 
assented  to  or  accepted  such  subscription. 

On  the  9th  of  March,  1871,  the  county  court 
made  an  order  reciting  the  fact  of  the  election 
of  the  11th  of  September,  1869,  and  that  a 
majority  of  the  legal  voters  of  the  county  vofr 
ed  for  the  subscription  of  $200, 000  to  the  stock 
of  tlie company;  and  it  then  stated  that  the 
county  did,  by  such  order  of  the  9th  of  March, 

1871,  subscribe  the  sum  of  $200,000  for  2,000 
shares  of  the  capital  stock  of  the  company,  the 
stock  to  be  subscribed  and  the  bonds  to  be  is* 
sued  "upon  the  following  conditions,  and  not 
until  they  are  fully  complied  with,"  thestock 
to  be  paid  for  in  Franklin  county  bonds  at 
par,  payable  in  20  years  after  date,  with  in- 
terest at  8  per  cent,  per  annum,  payable  semi- 
annually in  New  York,  and  to  be  of  the  de- 
nomination of  $1,000  each,  with  interest  cou- 
pons attached.  It  then  specified  when  the 
bonds  were  to  be  delivered,  and  one  of  the  con- 
ditions prescribed  was:  "The  said  railroad  to 
be  commenced  within  the  county  in  one  year. 
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and  eompleted  through  the  county  within 
ttiree  years  from  the  date  of  this  subscrip- 
tion." 

On  the  13th  of  December,  1876,  the  board 
of  supervisors  of  the  county,  which  had  tal^en 
the  place  of  the  county  court  in  respect  to 
the  matter  in  question,  made  an  order,  which 
recited  the  fact  of  the  election  of  September 
11,  1869,  and  the  result  and  terms  of  ttie 
vote,  and  then  proceeded  to  state  that  the 
board,  by  authority  of  the  vote  and  of  the  acts 
of  February  22, 1861,  and  November  6, 1849, 
did  thereby  subscribe  to  the  capital  stock  of 
the  company  «160,000,  being  $75,000  by  vir- 
tue of  each  of  the  two  acts,  payable  in  bonds 
of  the  county  at  par,  the  bonds  to  be  due  in 
^20  years,  and  to  be  payable  after  the  expira- 
gtiou  of  five  years  from  their  date,  at  the  op- 
*  tion*of  'the  county,  and  to  draw  interest  at 
the  rate  of  8  per  cent,  per  annum,  payable 
semi-annually,  and  to  be  of  the  denomination 
Of  not  less  than  $1,000  each;  the  bonds  to  be 
issued  and  placed  in  the  hands  of  a  trustee, 
to  be  paid  out  on  certain  specified  conditions, 
one  of  which  was  that  the  railroad  should  be 
commenced  within  80  days  from  the  date  of 
the  order,  and  be  completed  by  the  15th  of 
October,  1877. 

There  is  nothing  i  n  the  record  to  show  that, 
down  to  the  13th  of  December,  1876,  any  sub- 
scription to  stock  had  been  made  on  behalf 
of  the  county  on  the  books  of  the  railroad 
company,  or  that  the  company  had  accepted 
or  assented  to  any  subscription  by  the  coun- 
ty. Nor  is  there  anything  in  the  record  which 
shows  that  any  subscription  was  made  on  the 
books  of  the  company  before  the  6th  of  March, 
1877,  and  it  appears  that  the  subscription 
made  on  the  books  of  the  company  was  for 
$150,000  of  stock. 

On  the  13th  of  September,  1877,  the  board 
of  supervisors  extended  the  time  for  the  bu  ild- 
ing  of  the  road  until  the  15th  of  March,  1878. 
On  the  12th  of  November,  1877,  the  board 
of  supervisors  made  an  order  amending  the 
order  of  December  13,  1876,  subscribing 
$150,000  to  the  stock  of  the  company,  so  as 
to  read  that  the  county,  under  the  act  of  Feb- 
ruary 22,  1861,  and  in  accordance  with  the 
vote  of  September  11, 1869,  subscribed  $100,- 
000  to  the  stock,  payablein  bonds  of  the  coun- 
ty at  par,  the  bonds  to  be  due  20  years  after 
their  date,  and  payable  at  the  option  of  the 
county,  after  5  years,  and  to  bear  interest  at 
the  rate  of  8  per  cent,  per  annum,  payable 
semi-annually,  and  to  be  of  the  denomination 
of  $1,000  each;  and  that  the  county,  under 
the  act  of  November  6, 1849,  and  under  such 
vote,  subscribed  $50,000  to  the  stock  of  the 
company,  payable  in  bonds  of  the  like  tenor. 
The  order  directed  the  chairman  of  the  board 
and  its  clerk  to  execute  100  bonds  of  $1,000 
each,  and  of  the  above  tenor,  for  the  subscrip- 
tion under  the  act  of  February  22, 1861,  and 
50  bonds  of  $1,000  each,  of  the  above  tenor, 
for  the  subscription  under  the  act  of  Novem- 
ber 6,  1849;  the  bonds  to  be  placed  in  the 
ghands  of  a  trustee,  and  to  be  delivered  to  the 
w railroad  company  "only  on  the  same*condi- 


tions  and  under  the  same  restrictions  as  speci- 
fied in  the  order"  of  the  board  of  December 
13,  1876.  The  bonds  were  issued,  bearing 
date  November  13,  1877.  The  board  of  su- 
pervisors subsequently  extended  the  time  for 
the  completion  of  the  road  to  the  15tb  of  Sep- 
tember, 1878,  and  again  to  the  1st  of  Novem- 
ber, 1879.  The  evidence  shows  that  no  part 
of  the  road  was  completed  within  Franklin 
county  prior  to  January,  1877,  and  that  it 
was  not  completed  through  Franklin  county 
until  about  the  1st  of  November,  1879. 

We  are  of  opinion  that  the  decree  of  the 
circuit  court  must  be  aflSrmed.  At  the  time 
the  vote  of  September  11, 1869,  was  had,  the 
act  of  the  general  assembly  of  Illinois,  which 
became  a  law  on  the  16th  of  April,  1869,  en- 
titled "An  act  to  fund  and  provide  for  pay- 
ing the  railroad  debts  of  counties,  townships, 
ciUes,  and  towns,"  (Laws  111.  1869,  p.  316,) 
was  in  force.  Section  2  of  that  act  provid«l 
that  bonds  to  be  issued  in  payment  of  a  debt 
created  by  a  county,  to  aid  in  the  construc- 
tion of  a  railroad,  should,  in  order  to  receive 
the  benelits  of  that  act,  be  registered  by  the 
holder  thereof  at  the  otBce  of  the  auditor  of 
public  accounts,  who  should  cause  the  same 
to  be  registered  in  a  book  kept  for  that  pur- 
pose. The  same  section  provided  that  the 
registration  should  show  the  date,  amount, 
number,  maturity,  and  rate  of  interest  of 
each  bond,  and  under  what  act  and  by  what 
county  issued,  and  that  the  auditor  should, 
under  his  seal  of  office,  certify  upon  each 
bond  the  fact  of  such  registration.  Section 
7  of  the  same  act  was  in  these  words:  "And 
it  shall  not  be  lawful  to  register  any  bonds 
under  the  provisions  of  this  act,  or  to  receive 
any  of  the  benetits  or  advantages  to  be  de- 
rived from  this  act,  until  after  the  railroad, 
in  aid  of  the  construction  of  which  the  debt 
was  incurred,  shall  have  been  completed 
near  to  or  in  such  county,  township,  city,  or 
town,  and  cars  shall  have  run  thereon;  and 
none  of  the  benetits,  advantages,  or  provis- 
ions of  this  act  shall  apply  to  any  debt,  un- 
less the  subscription  or  donation  creating 
such  debt  was  tirst  submitted  to  an  election 
of  the  legal  voters  of  said  county,  township,^ 
city,  or  town,  under  the  provisions  of  theg 
laws  of  this  state,  and  a  majority*of  the  legal* 
voters  living  in  said  county,  township,  city, 
or  town  were  in  favor  of  such  aid,  subscrip- 
tion, or  donation;  and  any  county,  township, 
city,  or  town  shall  have  the  right,  upon  mak- 
ing any  subscription  or  donation  to  any  rail- 
road company,  to  prescribe  the  conditions 
upon  which  such  bonds,  subscriptions,  or  do- 
nations shall  be  made,  and  suuli  bonds,  sul>- 
scriptions,  or  donations  shall  not  be  valid  and 
binding  until  such  conditions  precedent  shall 
have  been  complied  with.  And  the  presiding 
judge  of  the  county  court,  or  the  supervisor 
of  the  township,  or  the  chief  executive  officer 
of  the  city  or  town  that  shall  have  issued 
bonds  to  any  railway  or  railways,  immedi- 
ately upon  the  completion  of  the  same  near 
to,  into,  or  through  such  county,  township, 
city,  or  town,  as  may  have  been  agreed  upou. 
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and  fhfl  running  of  the  cars  thereon,  shall 
entify  ander  oath  that  all  the  preliminary 
conditions  in  this  act  required  to  be  done  to 
authorize  the  registration  of  such  bonds,  and 
to  entitle  them  to  the  benefits  of  this  act, 
have  been  complied  with,  and  shall  transmit 
the  same  to  the  state  auditor,  with  a  state- 
ment of  the  date,  amount,  number,  maturity, 
and  rate  of  interest  of  such  bonds,  and  to 
what  company  and  under  what  law  issued; 
and  thereupon  the  said  bonds  shall  be  subject 
to  registration  by  the  state  auditor,  as  Is  here* 
inbefore  provideid." 

The  constitution  of  IllinoiSt  which  took 
effect  July  2, 1870.  provides  as  follows:  "No 
county,  city,  town,  township,  or  other  mu- 
nicipality, shall  ever  become  subscriber  to 
the  capital  stock  of  any  railroad  or  private 
corporation,  or  make  donation  to,  or  loan  its 
credit  in  aid  of,  such  corporation:  provided, 
however,  that  the  adoption  of  this  article 
shall  not  be  construed  as  affecting  the  right 
of  any  such  municipality  to  make  such  sub- 
scriptions, where  the  same  have  been  author- 
ized, under  existing  laws,  by  a  vote  of  the 
people  of  such  municipalities  prior  to  such 
adoption." 

In  the  present  case  the  only  vote  of  the 
people  of  the  county  of  Franklin,  had  prior 
to  July  2, 1870,  authorizing  a  subscription  to 
the  capital  stock  of  the  railroad  company, 
,,  was  the  vote  of  September  11, 1869.  By  sec- 
gtion  7  of  the  act  of  April  16, 1869.  then  in 
•  force,  the  county  bad  the  right,  in*voting  for 
the  subscription,  to  prescribe  the  conditions 
upon  which  the  subscription  should  be  made; 
and  that  section  declared  that  such  subscrip- 
tion should  not  be  valid  and  binding  until  such 
conditions  precedent  should  have  been  com- 
plied with.  Under  such  circumstances,  any 
condition  imposed  by  the  vote  as  a  condition 
precedent  to  the  issuing  of  the  bonds  in  pay- 
ment of  the  subscription  was  a  part  of  the 
vote,  and  a  part  of  the  authority  for  the  sub- 
scription, within  the  meaning  of  the  proviso 
to  the  article  of  the  constitution  about  cited. 
So,  also,  any  condition  prescribed  by  the  vote 
as  a  condition  precedent  upon  w  h  ich  the  bonds 
should  be  issued  must  have  been  complied 
with,  in  order  to  make  the  bonds  valid  and 
binding.  In  the  present  case  the  vote  of 
September  II,  1869,  as  a  vote  in  favor  of  the 
subscription  of  $200,000  to  the  stock,  paya- 
ble in  the  bonds  described  in  the  order  of  the 
county  court  of  July  24,  1869,  was  a  vote  in 
favor  of  such  subscription,  payable  in  the 
bonds,  "said  bonds  to  be  issued,"  (in  the 
language  of  the  order  of  July  24.  1869,  di- 
recting the  election  to  be  held.)  "upon  the 
following  conditions,  and  not  until  they  are 
complied  with."  One  of  those  conditions 
was  that  the  railroad  "should  be  commenced 
in  the  county  of  Franklin  within  nine  months 
from  tlie  date  of  such  election,  and  completed 
through  the  county  by  the  1st  day  of  June, 
1872."  The  bonds  in  question  were  not  is- 
sued until  November,  1877,  and  the  road  was 
not  completed  through  the  county  until  about 
the  1st  of  November,  1879.    2{u  change  was 


made  in  the  conditions  prescribed  bytbevote 
prior  to  the  2d  of  July,  1870,  and  there  was 
no  power  after  that  to  make  any  material 
change  in  those  terms  and  conditions. 

The  evident  purpose  of  the  provision  of 
section  7  of  the  act  of  April  16, 1869,  was  to 
prevent  the  issue  of  bonds  in  payment  of  sub- 
scriptions to  railroad  companies  until  the  con- 
ditions imposed  by  the  vote  as  conditions 
precedent  had  been  complied  with,  and  to  de- 
clare that  the  bonds,  if  issued  in  violation  of 
such  conditions  precedent,  should  not  be  valid 
and  binding.  When  the  savings  bank,  in 
April  and  May,  1880,  purchased  the  bonds  in 
question,  it  was,  notwithstanding  the  recitals,, 
on  the  face  of  them,  chargeable  with  notic^ 
of  the*provision  of  section  7  of  the  act  of  April" 
16, 1869,  which  had  been  in  force  for  nearly 
five  months  before  the  date  named  on  the  face 
of  the  bonds  as  the  date  of  the  election,  and 
for  more  than  eight  years  before  the  date 
named  on  the  face  of  the  bonds  as  the  date 
of  their  issue.  It  was  also  required  to  take 
notice  of  the  construction  given  to  such  statu- 
tory provision  by  the  supreme  court  of  Illi- 
□ois  at  its  September  term,  1876,  prior  to  the 
issue  of  these  bonds,  in  the  case  of  Town  of 
Eagle  V.  Eohn,  84  111.  292.  That  was  a  suit 
against  the  town  of  Eagle,  brought  by  inno- 
cent holders  for  value,  to  recover  on  coupons 
cut  from  bonds  issued  by  the  town  to  a  rail- 
road company  December  1, 1870,  in  payment 
of  a  subscription  to  stock,  in  pursuance  of  a 
vote  of  the  people  of  the  town,  had  November 
2,  1869.  In  that  vote  certain  conditions  as 
to  time  had  been  prescribed,  upon  which  the 
bonds  should  be  issued.  Those  conditions 
had  not  been  complied  with.  The  question 
arose  in  the  case  whether  the  declaration  of 
the  statute  that  the  bonds  should  not  be  valid 
and  binding  until  such  conditions  precedent 
should  have  been  complied  with  was  to  be 
confined  in  its  operation  to  the  railroad  com* 
pany  to  which  the  bonds  should  have  been  is- 
sued, or  whether  it  extended  to  innocent  hold- 
ers for  value.  The  court  held  that,  although 
the  statute  did  not  declare  that  the  bonds 
should  be  void,  its  declaration  that  they 
should  not  be  valid  and  binding  until  the  con- 
ditions precedent  should  have  been  complied 
with,  was  an  imperative  and  peremptory  dec- 
laration that  the  bonds  should  not  be  valid 
and  binding  until  the  conditions  named 
sliould  have  been  complied  with,  even  in  the 
hands  of  innocent  holders  without  notice; 
and  it  declared  the  bonds  to  be  invalid  in  the 
hands  of  the  plaintiffs.  This  interpretation 
of  section  7  of  the  act  of  April  16,  1869,  ac- 
companied all  bonds  subsequently  issued  into 
the  hands  of  whoever  took  them,  whether  a 
bona  fide  holder  or  not.  This  court  must 
recognize  this  decision  of  the  supreme  court 
of  Illinois  as  an  authoritative  construction  of 
the  statute,  made  before  the  bonds  were  is- 
sued, and  to  be  followed  by  this  court.  Dou« 
glass  V.  County  of  Pike,  101  U.  S.  677;  Bur- 
gess V.  Seligman,  107  U.  S.  20,  2  Sup.  Ct 
Rep.  10;  Green  Co.  v.  Conness,  109  U.  S.  104  • 
3  Sup.  Ct.  Bep.  69;*Anderson  v.  Santa  Anua,jp 
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116  tr.  S.  856,  6  Sap.  Ct.  Bep.  413.  In  the 
flrat  of  these  caaes  it  was  said:  "After  a 
statute  has  been  settled  by  judicial  construc- 
tion, the  construction  becomes,  so  far  as  con- 
tract rights  acquired  under  it  are  concerned, 
as  much  a  part  of  the  statute  as  the  text  it- 
self." 

The  rnling  in  Town  of  Eagle  v.  Kohn  was 
followed  by  the  supreme  court  of  Illinois  in 
Richeson  v.  People,  115  111.  450,  5  N".  E.  Rep. 
121,  in  January,  1886,  and  was  applied  by 
that  court  to  the  bonds  issued  Kovember  13, 
1877,  by  the  county  of  Franklin  to  the  same 
railroad  company,  under  the  act  of  February 
22, 1861,  purporting  to  have  been  issued  in 
pursuance  of  the  same  vote  of  September  11, 
1869,  as  in  the  present  case.  The  court,  re- 
ferring to  its  decision  in  Town  of  Eagle  v. 
Kohn,  made  at  September  term.  1876,  said, 
(page  460 :)  "  "We  tliere  held  that  bonds  in  the 
hands  of  innocent  purchasers  were  not  valid 
where  the  conditions  upon  which  the  sul>- 
Bcription  was  made  have  not  been  complied 
with.  The  language  of  the  statute  is  plain 
and  explicit,  and,  unless  it  should  be  arbi- 
trarily disregarded,  we  perceive  no  ground 
upon  which  an  innocent  bolder  can  evade  its 
provisions."  This  view  was  held,  as  the 
court  said,  because,  when  the  vote  was  taken, 
the  seventh  section  of  the  act  of  April  16, 1869, 
was  in  force.  See,  also,  Parker  t.  Smith,  8 
Bradw.  356,  366,  367. 

In  regard  to  the  case  of  Town  of  Eagle  r, 
Eohn,  it  is  urged  by  the  savings  bank  that  it 
dot^s  not  appear  by  the  report  of  that  case  that 
the  bonds  there  in  question  had  been  regis- 
tered by  the  state  auditor,  as  contemplated 
by  the  act  of  April  16, 1869;  that  the  provis- 
ions of  sections  2  and  7  of  the  act  of  April 
16,  1869,  imply  that  the  state  auditor  shall 
ascertain  and  determine  whether  or  not  the 
evidence  is  sufficient  to  authorize  him  to  reg- 
ister the  bonds,  and  to  indorse  thereon  his 
certificate  of  registration;  that  it  must  be 
presumed  that  the  presiding  judge  of  the 
coun^  court,  whose  duty  it  was,  under  sec- 
tion 7,  to  certify  to  the  auditor  that  all  the 
preliminary  conditions  required  by  the  act  to 
be  done  to  authorize  the  bonds  to  be  regis- 
tered, and  to  entitle  them  to  the  benefits  of 
the  act,  had  been  complied  with,  had  per- 
^formed  his  duty;  that,  after  such  registra- 
gtion  and  the  certificate  of  the  auditor  on  the 
•  bonds  had  been  made,  and  other  persons  have 
acquired  rights  in  the  bonds  so  registered  and 
certified,  upon  the  faith  of  the  registration 
and  certificate,  those  rights  cannot  be  af- 
fected by  subseqnentlyshowing  that  some  of 
the  facts  entitling  the  bonds  to  registration 
did  not  exist;  that  although  bonds  issued  aft- 
er the  passage  of  the  act  of  April  16,  1869, 
were  required  to  be  registered  in  order  to  en- 
title them  to  the  benefits  of  that  act,  a  tribu- 
nal was  provided  to  determine  whether  the 
conditions  precedent  upon  which  the  bonds 
were  to  be  issued  had  been  complied  with; 
that  the  decision  of  that  tribunal,  as  evidenced 
by  the  registration  of  the  bonds,  is  conclusive; 
and  that  the  legislative  intention  must  have 


been  that  the  registration  of  the  bonds  should 
settle  definitively  the  question  of  compliance 
with  the  conditions  precedent. 

The  answer  to  these  suggt^tions  is  that 
the  preliminary  conditions  required  by  sec- 
tion 7  of  the  act  of  April  16.  1869.  to  exist 
in  order  to  authorize  the  registnition  of  the 
bonds  are  only  that  "the  railroad  in  aid  of 
the  construction  of  which  the  debt  was  in- 
curred  shall  have  been  completed  near  to  or  in 
such  county,  township,  city,  or  town,  and  cars 
shall  have  run  thereon;  "  and  that  the  sub- 
scription creating  the  debt  should  have  been 
voted  for  by  a  majority  of  the  legal  voters  of 
the  county,  township,  city,  or  town,  living 
therein.  Those  preliminary  conditions  are 
the  only  ones  which  are  required  to  be  certi- 
fied to  by  the  presiding  judge  of  the  county 
court,  in  order  to  authorize  the  registration 
of  the  bonds.  It  is  not  required  by  section  7 
that  the  presiding  judge  of  the  county  court 
shall  make  any  certificate  as  to  a  compliance 
with  the  terms  and  conditions  of  any  sub- 
scription. Section  7  requires,  as  a  prelim- 
inary to  registration,  that  the  railroad  shall 
have  been  completed  near  to  or  in  the  county, 
and  that  cars  shall  have  run  thereon ;  bat  it 
does  not  require  that  the  road  shall  have  been 
completed  by  any  time  prescribed  as  a  condi- 
tion precedent  in  the  vote.  The  registration 
of  the  bonds  by  the  state  auditor  has  nothing 
to  do  with  any  of  the  terms  or  conditions  on 
which  the  stock  was  voted  and  subscribed, 
Keither  the  registration  nor  the  certificate  of^ 
registry  covers  or  certifies  any  fact  as  to  com-g 
pliance  with  the  conditions  prescribed  in'the* 
vote,  on  which  alone  the  bonds  were  to  be 
issued.  The  recital  in  the  bonds  does  not 
contain  any  reference  to  the  act  of  April  16, 
1869,  or  certify  any  compliance  with  the  pro- 
visions of  that  act;  and  the  certificate  of  reg- 
istry merely  certifies  that  the  bond  has  been 
registered  in  the  auditor's  office  pursuant  to 
the  provisions  of  the  act  of  April  16, 1869. 
The  statute  does  not  require  that  the  auditor 
shall  determine  or  certify  that  the  bonds  have 
been  regularly  or  legally  issued. 

The  case  of  Lewis  v.  Commissioners,  105 
U.  S.  739,  does  not  aid  the  savings  bank.  In 
that  case,  under  an  act  of  Kansas  in  regard 
to  registry,  the  auditor  had  certified  that  the 
bonds  had  been  "regularly  and  legally"  is- 
sued. In  Dixon  County  v.  Field,  111  U.  S.  83, 
4  Sup.  Ct.  Rep,  315,  and  in  Crow  v.  Oxford, 
119  U.  S.  215,  7  Sup.  Ct.  Bep.  180,  the  first 
case  arising  in  Nebraska,  and  the  second  in 
Kansas,  the  certificate  of  the  auditor  in  each 
case  was  that  the  bonds  were  "regularly  and 
legally"  issued;  but  this  court  held  in  both 
cases  that  the  municipality  issuing  the  bonds 
was  not  estopped  by  the  registry  or  the  cer- 
tificate, and  that  no  conclusive  effect  was 
given  by  the  registration  statute  to  the  regis- 
tration or  to  the  certificate. 

The  cases  of  Insurance  Co.  v.  Bruce,  105  U. 
S.  328;  Pana  v.  Bowler,  107  U.  S.  529, 2  Sup. 
Ct.  Rep.  704;  and  Oregon  v.  Jennings,  H9 
U.  S.  74,  7  Sup.  Ct.  Bep.  124,  are  relied  up- 
on by  the  savings  bank  in  this  case,  to  sus- 
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tain  its  view  that  the  decree  of  the  circuit 
court  was  erroneous. 

In  the  case  of  Insurance  Co.  T.  Bruce  the 
bonds  were  issued  by  the  town  of  Bruce,  in 
the  state  of  Illinois,  on  the  1st  of  December. 
1870,  in  payment  of  a  subscription  to  tlie 
capital  stock  of  a  railroad  company.  The 
bonds  recited  iipon  their  face  that  they  were 
issued  by  virtue  of  two  statutes  ot  the  state, 
one  ot  which  was  the  before-named  act  of 
April  16, 1869;  and  the  bonds  also  certified 
on  their  face  that  at  a  special  election  held  in 
the  township  on  the  7tb  of  September,  1869, 
a  majority  of  the  legal  voters  participating 
In  the  same  had  voted  in  favor  of  the  sub- 
scription and  of  the  issue  of  the  bonds.  Cer- 
tain of  the  conditions  as  to  time,  imposed  by 
f|tbe  vote  of  the  people,  had  not  been  complied 
jwith,  and  the  bonds  were  in  the  hands  of  bo- 
•  naflde  holders*for  value.  In  the  opinion  in 
that  case  the  terms  of  section  7  of  the  act  of 
April  16, 1869,  and  the  ruling  in  the  case  of 
Town  of  Eagle  r.Eohn  were  considered;  and 
the  decision  of  this  court,  infavor  of  the  bond- 
holder, was  placed  upon  the  ground  that  the 
case  was  distinguishable  from  that  of  Town 
of  Eagle  V.  Eohn  in  that  it  did  not  appear 
from  the  latter  case  that  the  town  had,  by 
the  recitals  in  its  bonds,  estopped  itself  from 
asserting,  as  against  a  honaflde  holder,  the 
non-performance  of  conditions  imposed  by 
the  vote  of  the  people;  while  in  the  case  then 
before  this  court  tlie  town  of  Bruce  bad,  by 
the  recitals  in  its  bonds,  represented  to  the 
public  that  the  bonds  were  issued  in  all  re- 
spects in  conformity  to  law,  and  that  noth- 
ing remained  to  be  done  which  was  essential 
to  its  liability  thereon.  The  view  taken  was 
that,  as  the  town  of  Bruce  had  power,  under 
the  seventh  section  of  the  act  of  April  16, 
1869,  to  make  an  unconditional  subscription, 
and  to  issue  and  deliver  its  bonds  in  advance 
of  the  construction  of  the  road,  and  as  the 
bonds  recited  that  they  were  issued  by  virtue 
of  the  act  of  April  16. 1869,  it  was  too  late 
for  the  town,  as  against  honaflde  purchasers 
of  the  bonds,  to  claim  that  they  had  been  is- 
sued in  violation  of  the  special  conditions. 
In  the  case  now  before  us,  as  before  said, 
there  is  no  reference  in  the  bonds  to  the  net 
of  April  16,  1869,  and  no  statement  in  the 
bonds  that  they  were  issued  by  virtue  of  that 
act.  Moreover,  in  the  case  of  Insurance  Co. 
V.  Bruce,  the  bonds  had  been  issued  on  De- 
cember 1, 1870,  prior  to  tlie  decision  in  Town 
of  Eagle  V.  Kohn,  which  was  made  at  Sep- 
tember term,  1876. 

In  Fana  r.  Bowler  the  bonds  were  issued 
by  the  town  of  Pana,  in  Illinois,  June  23. 
1873,  prior  to  the  decision  in  Town  of  Eagle 
T.  Kohn.  The  vote  of  the  people  of  the 
township  was  liad  on  April  30,  1870,  while 
the  act  of  April  16,  1869,  was  in  force;  and 
the  bonds,  as  in  the  case  of  Insurance  Co.  v. 
Bruce,  recited  on  tlieir  face,  not  only  that 
they  were  issued  in  compliance  with  the  vote, 
but  that  they  were  issued  in  accordance  with 
the  provisions  of  tl>e  act  of  April  16,  1869. 
No  point  was  raised  in  that  case  that,  the 


bonds  having  been  issued  after  the  new  con-j 
stitution  of  Illinois  came'into  force,  on  July* 
2,  1870,  in  pursuance  of  a  vote  of  the  people 
had  on  April  30,  1870,  conditions  prescribed 
by  that  vote  had  not  been  complied  with. 

In  Oregon  v.  Jennings  the  bonds  were  is- 
sued on  the  31st  of  December,  1870,  nearly 
six  years  before  the  decision  was  made  in 
Town  of  Eagle  v.  Kohn,  and  the  election  was 
held  In  the  town  of  Oregon,  III.,  on  the  23d 
of  June,  1870.  Section  7  of  the  act  of  April 
16, 1869,  appears  to  have  been  considered  by 
the  court  in  that  case,  and  it  held  that  the 
recitals  in  the  bonds  estopped  the  town  from 
taking  the  defense,  as  against  a  hona  fide 
holder  of  the  bonds,  that  the  first  division  of 
the  road  was  not  completed  by  the  time  spec- 
ified in  the  vote  of  the  people.  The  court 
observed  that  it  had  been  refeiTed  to  no  de- 
cision of  the  supreme  court  of  Illinois,  made 
prior  to  the  issuing  of  the  bonds  in  that  case, 
namely,  December  31,  1870,  which  held  to 
the  contrary  of  the  views  it  annou  n  ced .  But 
in  the  present  case  the  decision  in  Town  of 
Eagle  V.  Kohn  was  made  prior  to  the  Issue 
of  the  bonds. 

In  County  of  Randolph  v.  Post,  93  U.  S. 
502,  the  bonds  were  issued  by  the  county  of 
Randolph,  in  Illinois,  January  1,  1872,  un- 
der a  vote  of  the  people  had  June  6,  1870, 
which  imposed  a  limitation  of  time  as  a  con- 
dition precedent.  In  October,  1871,  the 
county  court  extended  the  time  from  Decem- 
ber 27,  1871,  to  February  1,  1872.  This 
court  held  that  it  could  do  so,  notwithstand- 
ing the  provision  above  cited,  in  the  consti- 
tution of  July  2, 1870.  But  the  act  of  AprQ 
16, 1869,  does  not  appear  to  have  been  before 
this  court,  and  the  decision  in  Town  of  Eagle 
v.  Kohn  was  not  made  until  more  than  six 
years  after  the  vote  was  had,  and  more  than 
four  years  after  the  bonds  were  issued,  in 
County  of  Randolph  v.  Post. 

In  Concord  v.  Robinson,  121  U.  S.  165,  7 
Sup.  Gt.  Rep.  937,  this  court  held  that  sub- 
scriptions and  donations  in  aid  of  railroads, 
voted  by  municipal  corporations  of  Illinois 
prior  to  July  2,  1870,  such  vote  being  au- 
thorized bylaws  in  force  when  it  was  taken, 
could  be  completed  after  that  date,  according 
to  the  conditions  attached  to  the  vote.  In 
that  case  the  vote  of  the  town  of  Concord,^ 
111.,  had  been  had  on  November  20, 1869,  Ing 
'favor  of  levying  a  tax  to  raise  a  sum  of* 
money  as  a  donation  to  a  railroad  company, 
provided  the  company  should  run  the  road 
through  two  specified  villages.  The  road 
was  never  constructed  Into  or  through  either 
of  them,  and  the  vote  was  not  for  the  issue 
of  bonds,  but  for  levying  a  tax;  but  bonds 
were  issued,  in  1871,  and  this  court  held 
them  void,  in  a  suit  against  the  town  on  cou- 
pons cut  from  them,  the  bonds  reciting  on 
their  face  that  they  were  issued  under  and 
by  virtue  of  a  specified  law  of  Illinois,  which 
law,  however,  only  authorized  towns — in- 
cluding the  town  in  question — to  make  a  do- 
nation in  aid  of  the  particular  road  in  ques- 
tion, the  money  to  be  raised  by  taxation. 
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Wlthoot  considering  other  grounds  on 
which  onr  decision  might  be  rested,  we  are 
of  opinion  that  the  decree  of  the  circuit  court 
must  be  affirmed. 


(U8  U.  S.  S98) 

GooDTEAB's  Rttbbeb  Manuf'o  Ck).  et  al.  v. 

GooDTBAB  Rubber  Co.* 

(December  10, 1888.) 

I.  Tradb-Hakk  —  What  wiii,  bb   Protbcteb— 
"GooDTEAK  Rubber  Compast.  " 

The  terms  "Goodyear  Rubber  Company, "  and 
"Goodyear'g  Rubber  Manufacturing  Company, " 
and  other  similar  terms,  are  not  capable  of  ex- 
clusive appropriation  as  a  trade-mark;  the  term 
"Goodyear  Rubber"  bein^  descriptive  of  a  well- 
known  class  of  goods  produced  by  the  process 
known  as  "  Goodyear' s  Invention. " 

S.  BaUB — UnFAIB  TbADB — iNJtmCTIOH. 

An  injunction  against  the  use  of  such  terms 
will  not  be  granted,  where  it  does  not  appear 
that  defendant  has  thereby  represented  to  the 
public  that  the  goods  sold  by  him  are  those  man- 
ufactured by  plaintiff,  but  has  persistently 
warned  the  pubuo  that  it  had  no  connection  with 
plaintiff. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

Frederic  B.  Belts,  J.  E.  Hindon  Hyde, 
and  Samuel  R.  Belts,  for  appellants.  W,  W. 
.  MacFarland,  for  appellee. 

FiEU>,  J.  •  This  was  a  suit  In  equity, 
brought  by  the  Goodyear  Rubber  Company, 
a  corporation  created  under  the  laws  of  Xew 
Torlt,  to  restrain  Goodyear's  India  Rubber 
Glove  Manufacturing  Company,  a  corpora- 
tion created  under  the  laws  of  Connecticut, 
and  others,  defendants  below,  from  using 
the  name  of  "Goodyear's  Rubber  Manufact- 
uring Company,"  or  any  equivalent  name  in 
their  business.  The  bill  alleges  that  the 
plaintiff  was  organized  as  a  corporation  on 
the  20th  of  November,  1872,  for  the  purpose 
of  manufacturing  and  dealing  in  India  rub- 
ber and  gutta-percha  goods,  under  its  coi-po- 
rate  name,  in  the  city  of  New  York;  that  it 
engaged  in  business  in  that  city,  where  it 
has  three  large  warehouses,  with  branch 
houses  in  other  cities ;  that  since  its  organiza- 
tionit  has  continually  used  its  corporate  name 
on  signs  at  its  various  places  of  business 
and  factories,  on  its  bill  and  letter  heads,  on 
its  various  articles  of  manufacture,  and  on 
its  corporate  seal  in  contracts  and  other  bus- 
iness transactions;  that  by  reason  thereof  it 
has  become  possessed  of  an  exclusive  right 
and  title  to  its  corporate  name,  which,  from 
its  inseparable  connection  with  the  business 
and  good-will  of  the  company,  has  become  of 
great  value;  and  that  its  exclusive  use  is  es- 
sential to  the  prosperity  of  the  plaintiff.  The 
bill  then  sets  forth  that  at  the  time  of  its  or- 
ganization there  existed  a  corporation  carry- 
ing on  business  in  the  city  of  New  York  un- 
der the  name  of  "Goodyear's  India  Rubber 
Glove  Manufacturing  Company,"  and  dealing 
in  various  articles  of  which  India  rubber 
formed  a  component  part,  its  business  being 


■Reversing  21  Fed.  Rep.  278. 


similarto  that  of  the  plaintiff;  that  prior  to 
the  organization  of  the  plaintiff,  in  Novem- 
ber, 1872,  that  company  conducted  its  busi- 
ness under  its  coiporate  name,  using  it  on 
its  business  signs,  on  its  letter  and  bill  heads, 
on  its  seal,  and  in  all  contracts  and  business 
transactions;  that  after  the  creation  and  or-^ 
ganization  of  the  plaintiff  that  company  be-g 
gan  to  call»itself  "Goodyear's  Rubber  Man-* 
ufacturing  Company,"  and,  for  the  purpose 
of  diverting  to  itself  the  business  and  good- 
will of  the  plaintiff,  resorted  to  various  de- 
vices and  contrivances  having  for  their  object 
the  imitation  and  appropriation  to  its  use  of 
tlie  plaintiff's  name;  that  among  tliese  de- 
vices was  the  representation  of  the  words 
"India"  and  "Glove,"  sometimes  in  small 
letters,  and  sometimes  by  initials,  thereby 
constituting  a  name  for  practical  purposes 
almost  identical  with  the  name  of  the  plain- 
tiff, producing  much  loss  and  inconvenience 
to  plaintiff's  business,  by  causing  a  diversion 
of  letters  and  telegrams  addressed  to  it;  that 
for  the  like  purpose  of  taking  from  the  plain- 
tiff its  customers  and  trade,  and  appropriat- 
ing its  good- will,  that  company,  on  or  al>out 
the  1st  of  January,  1882,  adopted  for  its 
principal  sign  the  name  "Gloodyear's  Rubber 
Mfg.  Co."  over  the  entrance  to  and  in  front 
of  its  warehouses;  and  that  these  devices 
deceive  the  public,  and  divert  business  and 
customers  from  the  plaintiff,  by  which  it 
sustains,  and,  without  the  interference  of 
this  court,  will  in  the  future  sustain,  great 
loss  and  damage.  The  bill  also  alleges  that 
the  defendants  Allerton  and  Vermule,  with 
other  persons  unknown  to  the  plaintiff,  pre- 
tend to  be  a  corporation  under  the  name  of 
"Goodyear's  Rubber  Manufacturing  Com- 
pany," and  that  they  are  the  principal  own- 
ers and  managers  of  the  business  carried  on 
under  the  name  of  "Goodyear's  India  Rub- 
l)er  Glove  Manufacturing  Company. "  and  of 
"Goodyear's  Rubber  Manufacturing  Com- 
pany, "  and,  as  such,  direct  and  control  what- 
ever is  done  under  the  names  of  both. 

The  several  defendants  appeared,  and  filed 
answers  to  the  bill.  These  allege  in  similar 
terms  that  the  defendant  Goodyear's  India 
Rubber  Glove  Manufacturing  Company  was 
organized  as  a  corporation  under  that  name, 
in  Connecticut,  in  1847,  for  the  purpose  of 
manufacturing  India  rubber  goods,  and  in 
1849  obtained  license  for  their  manufacture 
under  patents  of  Charles  Goodyear,  and  con- 
tinued in  that  business  during  the  existence 
of  those  patents;  that  after  their  expiration, 
and  in  1865,  and  continuously  since,  it  has^ 
manufactured  and  sold  very  largely  all  kindsg 
and  classes  of  India  rubbei*good3,  treated  ao-* 
cording  to  the  patents  of  Goodyear;  that  it 
has  been  for  upwards  of  20  years  the  most 
prominent  corporation  or  association  in  the 
city  of  New  York  engaged  in  the  manufact- 
ure of  those  goods,  and  lias  become  known 
to  the  trade  by  abbreviated  and  generally 
used  titles  of  "Goodyear's  Rubber  Manufact- 
uring Company,"  or  "Goodyear  Rubber 
Company,"  or  "The  Goodyear's  Company," 
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and  other  similar  titles  abbreviated  from  its 
full  corporate  name ;  that  the  name  of  "  Good- 
year," in  connection  with  the  word  "Com- 
pany," or  "Co.,"  or  with  similar  brief  letters 
or  words  Indicating  a  company  engaged  in 
rubber  manufacturing,  has   been   its   dis- 
tinguishing characteristic;  that  by  adoption 
of  the  name  of  Goodyear,  in  connection  with 
its  business  and  acquiescence  of  the  public 
therein,  and  general  usage,  that  company  ac- 
quired a  valuable  right  and  interest  in  it,  and 
has  exercised  the  same  for  upwards  of  20 
years;  that  its  use  has  been  recognized  by  the 
plaintiff  and   its  predecessors  in  repeated 
business  transactions;  that  a  large  part  of  its 
correspondence  during  this  period  has  been 
under  the  abbreviated  names  of  "Goodyear 
Bubber  Company,"    "Goodyear's    Rubber 
Manufacturing  Company,"  or  "Goodyear's 
Company, "  or  other  similar  abbreviated  title ; 
that  it  registered  a  trade-mark  in  the  name 
of  Goodyear's  Rubber  Manufacturing  Com- 
pany, and  for  the  pui-pose  of  protecting  it 
tiled  a  certificate  of  incorporation  under  that 
name  in  New  York  in  March,  1873;  and  that 
ita  trustees  and  managers  subsequently  or- 
ganized as  a  corporation  under  that  name  in 
Connecticut.    The  answers  also  allege  that 
the  organizers  of  the  plaintiff  company,  prior 
to  1873,  had  done  business  only  under  the 
name  of  "Rubber  Clothing  Company,"  or  as 
P.  M.  &  W.  A.  Sheppard,  or  as  Slieppard  & 
Dudley;  that  about  January  1,  1873,  for  the 
purpose  of  injuring  the  defendant,  and  ap- 
propriating its  well-known  name  and  good- 
will, and  securing  its  business,  they  organ- 
ized the  plaintifC  under  the  name  of  the 
Goodyear  Rubber  Company,  against  which 
the  defendant  protested;  and  that  such  ac- 
^tion  on  the  part  of  the  plaintiff  has  caused  a 
e  diversion  of  the  business  of  the  defendant, 
•  and  general  interference  with  it.  'As  a  sepa- 
rate defense,  the   answers  also   set  forth 
various  transactions  of  the  plaintiff,  which 
tended  to  show  unfair  and  inequitable  meas- 
ures to  divert  to  itself  business  from  the  de- 
fendant   Goodyear's    India   Rubber    Glove 
Manufacturing    Company,    but   it   is    not 
deemed  important  to  state  them.    That  com- 
pany also  filed  a  croES-bill  to  restrain  the  con- 
duct of  the  plaintiff  in  that  respect,  and  pray- 
ing that  damages  might  be  decreed  against  it 
for  its  wrongful  and  inequitable  acts.    Repli- 
cations having  been  filed  to  the  several  an- 
swers, proofs  were  taken,  upon  which  the 
court  below  rendered  a  decree  in  favor  of 
the  plaintiff,  perpetually  enjoining  the  de- 
fendants from  using  or  in  anyway  employing 
the  name  "Goodyear's  Rubber  Manufactur- 
ing Company,  "or  the  name  "Goodyear  Rubber 
CJompany,"  or  any  abbreviation  thereof  rep- 
resenting such  integral  name,  in  their  busi- 
ness, upon  their  signs,  bills  of  merchandise, 
receipts,  letters,  products  of  their  manufact- 
nre,  or  otherwise,  and  directing  that  the 
cross-bill  be  dismissed.    21  Fed.  Rep.  276. 
From  the  whole  of  that  decree  an  appeal 
was  taken  to  this  court. 

The  proofs  in  the  case  show  very  clearly 


that  Goodyear's  India  Bubber  Glove  Mano< 
facturing  Company  had,  as  alleged  in  its  an- 
swer, been  for  many  years  in  the  use  of  ab- 
breviations In  the  designation  of  its  company, 
using  sometimes  a  name  similar  to  the  cor* 
porate  name  of  the  plaintiff;  and,  if  any  ex* 
elusive  right  to  the  abbreviated  name  were 
to  follow  from  its  protracted  use,  that  right 
would  seem  to  belong  to  tliat  company,  rathei^ 
than  to  the  plaintiff.  But  the  name  of  "Good* 
year  Rubber  Couijiany"  is  not  one  capable  of 
exclusive  appropriation.  "Goodyear  Rub- 
ber" are  terms  descriptive  of  well-known 
classes  of  goods  produced  by  the  process 
known  as  "Goodyear's  Invention."  Names 
which  are  thus  descriptive  of  a  class  of  goods 
cannot  be  exclusively  appropriated  by  any 
one.  The  addition  of  the  word  "Company" 
only  indicates  that  parties  have  formed  an 
association  or  partnership  to  deal  in  such 
goods,  either  to  produce  or  to  sell  them. 
Thus  parties  united  to  produce  or  sell  wine, 
or  to  raise  cotton  or  grain,  might  style  them- 
selves "Wine Company,"  "Cotton  Company, "^^ 
or  "Grain  Company,"  but  by  such  descrip-g 
tion  they  would  In  no* respect  impair  the* 
equal  right  of  others  engaged  in  similar  busi- 
ness to  use  similar  designations,  for  the  ob- 
vious reason  that  all  persons  have  a  right  to 
deal  in  such  articles,  and  to  publish  the  fact 
to  the  world.  Names  of  such  articles  cannot 
be  adopted  as  trade-marks,  and  be  thereby 
appropriated  to  the  exclusive  right  of  any 
one;  nor  will  the  incorporation  of  a  company 
in  the  name  of  an  article  of  commerce,  with* 
out  other  specification,  create  any  exclusive 
right  to  the  use  of  the  name.  In  Canal  Co. 
v.  Clark,  13  Wall.  311,  an  attempt  was  made 
to  appropriate  the  term  "Lackawanna"  to 
coal  brought  by  the  canal  company  from 
Lackawanna  valley,  in  Pennsylvania.  The 
coal  sold  by  the  defendant  Clark  was  a  differ- 
ent kind,  but  was  brought  from  the  same  val* 
ley,  and  he  designated  it  also  as  Lackawanna 
coal.  To  enjoin  this  use  of  the  name  the  suit 
was  brought.  The  court  held  that  geograph- 
ical names  designating  districts  of  country 
could  not  be  thus  appropriated  exclusively, 
as  they  pointed  only  to  the  place  of  produc- 
tion, and  not  to  the  producer.  "Could  such 
phrases,"  said  the  court,  "as  'Pennsylvania 
wheat,'  •  Kentucky  hemp,'  'Virginia  tobacco,' 
or  ■  Sea  Island  cotton '  be  protected  as  trade- 
marks ;  could  any  one  prevent  all  others  from 
using  them,  or  from  selling  articles  produced 
in  the  districts  they  descrit)e  under  those  ap- 
pellations,— it  would  greatly  embarrass  trade, 
and  secure  exclusive  rights  to  individuals  ia 
that  which  is  the  common  right  of  many." 
In  reaching  this  conclusion,  the  court  con- 
sidered the  principles  upon  which  the  owner 
of  a  trade-mark  is  protected  in  its  use,  and 
held  that  "the  trade-mark  must,  either  by  it> 
self  or  by  association,  point  distinctively  to 
the  origin  or  ownership  of  the  article  to  which 
it  is  applied.  The  reason  of  this  is  that,  un- 
less it  does,  neither  can  he  who  first  adopted 
it  be  injured  by  any  appropriation  or  imitation 
of  it  by  others,  nor  can  the  public  be  de- 
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cdyed."  And  again:  "Xo  one  can  claim 
protection  for  the  exclusive  use  of  a  trade- 
mark or  trade-name  whicli  would  practically 
give  him  a  monopoly  in  the  sale  of  any  goods 
other  than  those  produced  or  made  by  him- 
self. If  he  could,  the  public  would  be  in- 
^]nred,  rather  than  protected,  for  competition 
g  would  be  destroyed.  Nor  can  a  generic  name, 
•  or  a  name  merely^escriptive  of  an  article  of 
trade,  of  its  qualities,  ingredients,  or  charac- 
teristics, be  employed  as  a  trade-mark,  and 
the  exclusive  use  of  it  be  entitled  to  legal 
protection."  To  the  same  purport  is  the  de- 
cision in  Manufacturing  Co.  v.  Trainer,  101 U. 
S.  51.  There  the  court  said:  "The  object  of 
the  trade-mark  is  to  indicate,  either  by  its  own 
meaning  or  by  association,  the  origin  or  own- 
ership of  the  article  to  which  it  Is  applied.  If 
it  did  not,  it  would  serve  no  nseful  purpose, 
either  to  the  manufacturer  or  to  the  public; 
it  would  afford  no  protection  to  either  against 
the  sale  of  a  spurious  in  place  of  the  genuine 
article."  See,  also,  Manufacturing  Co.  v. 
Spear,  2  Sandf.  599;  Falkinburg  v.  Lucy,  35 
Cal.  62 ;  Choynski  v.  Cohen.  89  Cal.  501 ;  Bag. 
gett  V.  Findlater,  L.  B.  17  Eq.  29.  The  des- 
ignation "Goodyear  Bubber  Company"  not 
being  subject  to  exclusive  appropriation,  any 
use  of  terms  of  similar  Import,  or  any  abbre- 
viation of  them,  must  be  alike  free  to  all  per- 
sons. 

The  case  at  bar  cannot  be  sustained  as  one 
to  restrain  unfair  trade.  Belief  in  such  cases 
is  granted  only  where  the  defendant,  by  his 
marks,  signs,  labels,  or  in  other  ways,  repre- 
sents to  the  public  that  the  goods  sold  by  him 
are  those  manufactured  or  produced  by  the 
plaintiff;  thus  palming  off  his  goods  for  those 
of  a  different  manufacture,  to  the  injury  of 
the  plaintiff.  McLean  v.  Fleming,  96  U.  S. 
246;  Sawyer  v.  Horn.  4  Hughes,  (U-SJ  239; 
Perry  v.  Truefltt.  6  Beav.  66;  Croft  v.  Day,  7 
Beav.  84.  There  is  no  proof  of  any  attempt  of 
the  defendant  to  represent  the  goods  manu- 
factured and  sold  by  him  as  these  raanufact- 
nred  and  sold  by  the  plaintiff;  but,  on  the  con- 
trary, the  record  shows  a  persistent  effort  on 
its  part  to  call  the  attention  of  the  public  to 
its  own  manufactured  goods,  and  the  places 
where  they  are  to  be  had,  and  that  it  had  no 
connection  with  the  plaintiff. 

It  follows  that  the  decree  of  the  circuit 
court  as  to  the  original  bill  must  be  reversed, 
and  the  cause  remanded,  with  instructions  to 
dismiss  that  bill,  with  costs.  No  case  was 
made  out  for  relief  to  the  plaintiff  in  the 
cross-bill.  The  costs  of  the  appeal  are 
awarded  to  the  appellants. 


(128  U.  S.  605) 

Marsh  et  al.  v.  Nioiiols,  SnEFUEBD  &  Co.* 

(December  10,1888.) 

1.  Patents  for  Invextioxs — Issub  op  LETTSita — 
Defects — Pleading. 

A  patent  was  Issued  to  complainants  December 
28, 18S0,  from  which  the  signature  of  the  secre- 
tary of  the  interior  was  omitted.  Pending  a  suit 
for  infringement,  the  omission  was  discovered. 
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and  the  patent  returned  to  the  patent-offloa, 
where  the  then  actintr  aeoretary  signed  it  as  of  Its 
original  date.  HeuL,  that  defendant  oould  Im- 
peach its  validity  without  pleading  the  defense, 
though,  when  offered  in  evidence,  there  was  no 
irregularity  apparent  on  its  face. 

2.  Same — Correction  of  Defects— IsranfOEMBST 
— AcoouNTina — ^Profits  after  Corrbotios. 

Held,  further,  that,  until  the  omission  was  sup- 

Slied,  the  patent  was  inoperative  and  void,  and 
ef endants  were  not  liable  as  infringers  for  prof- 
its acGTuing  before  suit  was  bnraght,  and,  as  there 
was  no  infringement  before  suit,  no  aoconnting 
can  be  claimed  for  profits  aooruing  subsequently, 
and  after  the  correction. 

3.  Samb— Statutes— Operation  and  Effect. 

Act  Con^.  Feb.  8, 1887,  (24  St.  378,)  declaring 
the  patent  in  all  respects  legal  and  valid  as  cor- 
rected, but  providing  that  the  act  shall  not  apply- 
to  any  penmng  suit,  or  any  prior  cause  of  action, 
is  entirely  future  in  its  operation,  and  gives 
complainants  no  additional  rights  in  this  smt. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 

Suit  for  infringement  of  patent,  brought 
by  Elon  A.  Marsh,  Minard  Lefever,  and 
James  Scott  against  Nichols,  Shepherd  &  Co., 
a  corporation.  The  court,  on  final  hearing, 
dismissed  the  bill,  and  complainants  appe^ 
Defendants  also  appeal  from  rulings  in  the 
exclusion  of  evidence. 

R.  A.  Parker  and  0.  D.  Conger,  for  com- 
plainants.   Chas.  F.  Burton,  for  defendant. 

Field,  J.    This  is  a  suit  in  equity  for  the 
infringement  of  an  alleged  patent  of  tlie 
United  States,  which,  it  is  averred,  was  ot>- 
tained  by  the  complainant  Marsh  and  bis  as- 
signee and  co-complainant,  Lefever,  for  a 
new  and  useful  improvement  in  steam-en- 
gine valve-gear,  with  a  prayer  that  the  de- 
fendant corporation  may  be  required  to  ac- 
count for  and  pay  over  to  the  complainants 
the  profits  acquired  by  it,  and  damages  sus- 
tained by  them  by  its  unlawful  acts,  and  be 
enjoined  from  further  infringement.    The 
bill  sets  forth  that  the  alleged  patent  was  ob- 
tained on  the  28th  day  of  December,  1880,  and 
was  in  due  form  of  law.  under  the  seal  of  the 
patent-office  of  the  United  States,  signed  by 
the  secretary  of  the  interior,  countersigaeid 
by  the  commissioner  of  patents,  and  dat^  on 
that  day  and  year.    The  answer  of  the  de- 
fendant to  these  allegations  is  tliat  it  knowa^ 
nothing  of  the  issue  of  the  patent,  except  a^ 
informed'by  the  bill  or  by  hearsay,  and  there-* 
fore  neither  admits  nor  denies  them,  but 
leaves  the  complainants  to  make  such  proofs 
thereof  as  they  may  deem  advisable.    A  rep- 
lication having  been  filed  to  the  answer, 
proofs  were  taken,  among  which  there  was 
put  in  evidence  an  instrument  in  the  form  of 
a  patent  of  the  United  States,  purporting  to 
be  signed,  "A.  Bell,  Acting  Secretary  of  the 
Interior,"  and  countersigned  and  sealed  as 
alleged  in  the  bill.    By  stipulation  of  the  par- 
ties certain  facts  were  admitted  with  refer- 
ence to  this  instrument,  and  allowed  to  be 
considered,  "so  far  as  relevant,  competent,  or 
material,  on  any  motion  or  at  any  stage  of 
the  cause,  including  final  hearing."     The 
facts  thus  admitted  were  substantially  these : 
That  the  instrument  was  received  from  th« 
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eteiitK)fflce  by  the  complainants  Marsh  and 
fever  (the  parties  named  therein  as  pat- 
entees) on  or  about  January  2,  1881,  in  all 
respects  in  the  same  condition  as  it  now  Is, 
save  that  the  words  "A.  Bcll"  were  not 
thereon  where  they  now  appear;  that  the  sig- 
nature to  it  of  £.  M.  Marble,  commissioner 
of  patents,  and  the  seal  of  the  patent-ofBce, 
are  genuine;  that  neither  of  the  complainants 
nor  their  counsel  l^new  of  the  omission  of  the 
signature  of  the  secretary  of  the  interior  to 
the  instrument,  but  supposed  it  was  in  all  re- 
spects regular,  their  attention  never  having 
been  called  to  the  same  until  on  or  about 
February  12, 1882,  long  after  the  commence- 
ment of  the  present  suit;  that  on  or  abont 
February  17th  following  it  was  sent  by  the 
solicitor  of  the  complainants  to  the  patent- 
office  at  Washington,  accompanied  by  a  re- 
quest of  the  complainants  Marsh  and  Lefever 
to  have  the  mistake  corrected;  and  that  on  or 
about  February  24th  it  was  returned  to  tbe 
solicitor  signed,  "A.  Beu.,  Acting  Secretary 
of  tbe  Interior,"  but  without  any  other 
change.  A  letter  dated  April  28, 1882,  from 
£.  M .  Marble,  who  was  the  commissioner  of 
patents  when  the  instrument  was  issued,  was 
also  admitted  in  evidence.  The  letter  set 
forth  the  various  steps  taken  by  Marsh  and 
Lefever  to  obtain  a  patent  for  the  invention 
daimed,  and  by  the  oflicers  of  the  patent-of- 
kflce  in  preparing,  executing,  and  delivering 
lit  to  them;  and  shows  that  every  requirement 
*  of  the  law  and  of  the  regulations*of  the  pat- 
ent-office was  complied  with  when  the  instru- 
ment was  issued,  except  the  affixing  to  it  of 
the  signature  of  the  acting  secretary  of  the 
interior,  and  that  its  omission,  as  established 
by  the  history  and  record  of  the  case,  was 
purely  accidental,  and  probably  was  caused 
by  the  instrument  being  inadvertently  laid 
aside  or  withdrawn  from  before  the  acting 
secretary  while  he  was  engaged  in  signing 
patents.  The  circuit  court  held  that  tbe  sig- 
nature of  the  secretary  of  the  interior  was  es- 
sential to  render  the  instrument  operative  as 
a  patent  of  the  United  States  for  tbe  inven- 
tion claimed ;  that  until  th  us  signed  it  was  not 
only  a  defective  instrument,  but  was  entirely 
void;  and  therefore  that  the  suit  could  not  be 
maintained;  and  it  dismissed  the  bill.  15 
Fed.  Bep.  914.  Its  decree  was  entered  on 
the  16tb  of  April,  1883,  and  from  it  the  com- 
plainants on  the  26th  of  February,  1885,  took 
an  appeal  to  this  court.  Subsequently,  and 
on  the  3d  of  February,  1887,  congress  passed 
an  act  for  the  relief  of  tbe  patentees,  reciting 
in  its  preamble  the  issue  to  them  on  tbe  28th 
of  December,  1880,  of  the  letters  patent  men- 
tioned in  due  form  of  procedure,  except  that 
by  accident  or  mistake  they  were  not  signed 
by  the  secretary  of  the  interior,  and  that  they 
were  signed  by  the  then  acting  secretary  on 
February  24, 1882;  and  declaring  as  follows: 
"That  the  letters  patent  named  in  the  pre- 
amble of  this  act  are  hereby,  and  by  this  act, 
made  legal,  valid,  complete,  and  operative,  in 
law  and  equity,  from  the  28th  day  of  Decem- 
ber, 1880,  to  the  same  extent  and  for  the  same 


term  that  the  same  would  have  been  legal, 
valid,  complete,  and  operative  if  the  signature 
of  the  secretary  of  the  interior  had,  at  the 
time  of  the  supposed  issue  of  said  letters  pat- 
ent on  the  day  aforesaid,  been  placed  thereon, 
and  the  omission  of  said  signature  thereon 
had  not  occurred:  provided,  however,  that 
the  provisions  of  this  act  shall  not  be  held  or 
construed  to  apply  to  or  affect  any  suits  now 
pending,  nor  any  cause  of  action  arising  prior^ 
to  its  passage."    24  St.  878.  § 

*  Jn  support  of  their  appeal,  the  appellants* 
now  contend,  in  substance,  as  follows:  (1) 
That  the  defendant  could  not  impeach  the 
the  patent  for  the  irregularity  in  its  signing 
and  issue,  this  not  being  apparent  on  its  face, 
without  pleading  such  defense,  and  regularly 
putting  the  question  in  issue;  (2)  that  the 
patent  being  regular  on  its  face,  evidence  to 
show  that  the  signature  was  irregularly 
placed  to  it  was  incompetent;  (8)  that  the 
correction  of  the  omission  in  the  patent  was 
within  the  power  of  the  acting  secretary  of 
the  interior  at  the  time,  that  when  the  omis- 
sion was  thus  remedied  the  patent  was  oper- 
ative from  its  original  date,  or,  at  least,  fromS 
*lhe  date  of  the  correction,  February  24, 1882,* 
and  that  the  complainants  were,  even  in  this 
latter  view,  entitled  to  an  accounting  from 
that  date;  (4)  that  if  the  patent  did  not  be- 
come valid  from  its  dale  on  the  subsequent 
sigrnature  by  the  acting  secretary  of  the  in- 
terior, then  the  act  of  congress  of  February 
8, 1887,  cured  all  irregularities  in  the  signing 
of  the  patent,  made  it  valid  from  its  date,  and 
must  govern  the  decision  in  this  court. 

The  first  three  positions  may  be  considered 
together.  It  is  undoubtedly  true,  as  a  gen- 
eral rule,  thiit  a  patent  of  tbe  United  States, 
whether  for  land  or  for  an  invention,  can  be 
attacked  for  defects  not  apparent  on  its  face, 
only  by  regular  proceedings  instituted  for 
that  purpose,  and  is  not  open  to  collaterd 
attack  except  where  specially  provided  by 
statute.  Eureka  Co.  v.  Bailey  Co.,  11  Wall. 
488,  492.  But  this  rule  applies  only  to  those 
cases  where  the  patent  has  been  in  fact  ex- 
ecuted, and  the  authority  of  the  officers  to  is- 
sue the  same  was  complete.  In  such  cases  the 
impeachment  must  be  by  pleadings  setting 
up  the  specific  acts  which,  it  is  alleged,  vi- 
tiate and  defeat  the  instrument.  It  is  always 
open  to  show  that  an  instrument  produced 
in  evidence,  whether  in  an  action  at  law  or 
in  a  suit  in  equity  in  support  of  a  claim  or 
defense,  was  never  executed  by  the  person 
whose  signature  it  bears,  but  that  it  is  a  sim< 
ulated  and  forged  document;  and,  when  the 
time  of  execution  is  material  to  the  enforce- 
ment of  the  instrument,  it  is  competent  to 
show  the  date  when  the  signature  of  the  party 
was  attached.  Antedating  cannot  be  used 
to  cut  off  existing  rights  or  defenses  of  third 
parties  which  would  not  be  impaired  or  de- 
feated if  the  true  date  was  given.  With  re- 
spect to  patents  for  land,  we  have  had  fre- 
quent occasion  to  assert  their  inviolability 
against  collateral  attack,  where  the  land  de> 
partment   had  Jurisdiction,   and   the  lanii 
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formed  part  of  the  pnblic  domain,  and  the 
law  provided  for  thoir  sale.  But  we  have 
also  held  that  if  the  land  patented  was  never 
the  property  of  the  United  States,  or  had 
been  previously  sold,  or  reserved  for  sale,  or 
the  officers  had  no  authority  to  execute  the 
instrument,  the  fact  could  be  shown  in  any 
action  or  proceeding  whenever  the  patent  is 
offered*in  evidence.  Smelting  Co.  v.  Kemp, 
104  U.  S.  636,  641;  Steel  v.  Smelting  Co., 
106  U.  S.  447,  462.  453,  1  Sup.  Ct.  Rep.  389; 
Mahn  v.  Harwood,  112  U.  S.  354,  358,  5  Sup. 
Ct.  Rep.  174.  And  so,  also,  may  the  fact  be 
shown,  if  the  instrument  itself  was  never 
signed  by  the  officers  whose  names  are  at- 
tached to  it,  or  when  they  were  in  office,  or 
at  the  time  stated.  As  was  said  in  a  case 
lately  before  this  court,  antedating  by  an  agent 
after  his  power  has  t)een  revoked,  so  as  to 
bind  his  principal,  partakes  of  the  nature  of 
forgery,  and  is  always  open  to  inquiry,  no 
matter  who  relies  upon  it.  Anthony  v.  Jas- 
per Co.,  101 U.  S.  693,  698.  The  same  doc- 
trine applies  when  a  patent  is  signed  by  an 
officer  of  the  patent-office  or  land  department, 
after  he  has  gone  out  of  office.  His  power  to 
give  effect  to  his  acts  as  an  officer  of  the  gov- 
ernment is  then  at  an  end,  and  no  efficacy  can 
be  imparted  by  antedating  them,  even  though 
the  act  be  the  correction  of  a  mere  mistake 
or  omission.  The  mistake  or  omission  must 
stand  in  the  condition  he  left  it,  so  far  as  he 
is  concerned,  with  all  its  consequences.  If 
corrected  at  all,  it  m  ust  be  by  offlcersin  power 
at  the  time  of  the  correction,  who  have  suc- 
ceeded to  his  authority. 

This  doctrine  has  special  force  in  its  appli- 
cation to  a  patent  for  an  Invention.  A  pat- 
ent for  land  has,  in  the  legislation  of  con- 
gress, a  twofold  operation.  It  conveys  the 
title  where  previously  that  remained  in  the 
United  States;  but  where  issued  upon  the 
recognition  and  confirmation  of  a  claim  to  a 
previously  existing  title,  it  is  evidence  of  rec- 
ord of  the  existence  of  that  title,  or  of  equities 
respecting  the  land  requiring  recognition  by 
a  quitclaim  from  the  government.  It  always 
imports  that  the  government  conveys,  or  has 
previously  conveyed,  Interests  in  the  lands, — 
something  which  it  at  the  time  owns,  or  its 
predecessor  once  owned.  And  by  the  pro- 
ceedings previous  to  its  issue  there  is  created 
in  the  claimant  an  equitable  right  to  the  con- 
veyance of  the  legal  title,  or  his  right  to  such 
title  is  so  established  that  he  can  enforce  it 
against  others  who,  with  notice  of  his  claims, 
may  have  obtained  the  patent.  Langdeau  v. 
Hanes,  21  Wall.  521,  529.  But  the  patent 
^for  an  invention  conveys  nothing  which  the 
H government  owns  or  its  predecessors  ever 
>  owned.  The»invention  is  the  product  of  the 
inventor's  brain,  and  if  made  known  would 
be  subject  to  the  use  of  any  one,  if  that  use 
were  not  secured  to  him.  Such  security  is 
afforded  by  the  act  of  congress  when  his  pri- 
ority of  invention  is  established  before  the 
officers  of  the  patent-office,  and  the  patent  is 
Issued.  The  patent  is  the  evidenceof  bis  ex- 
clusive right  to  the  use  of  the  invention;  it 


therefore  may  be  said  to  create  a  property  In* 
terest  in  that  invention.  Until  the  patent  is 
issued,  there  is  no  property  right  in  it;  that 
is,  no  such  right  as  the  inventor  can  enforce. 
Until  then  there  is  no  power  over  its  use. 
which  is  one  of  the  elements  of  a  right  of 
property  in  anything  capable  of  ownership. 
In  Gayler  v.  Wilder,  10  How.  477,  493,  this 
subject  was  to  some  extent  considered,  when 
the  court,  by  Chief  Justice  Tanet,  said: 
"The  inventor  of  a  new  and  useful  improve- 
ment certainly  has  no  exclusive  right  to  it 
until  he  obtains  a  patent.  This  right  is  cre- 
ated by  the  patent,  and  no  suit  can  be  main- 
tained by  the  inventor  against  any  one  for 
using  it  before  the  patent  is  issued."  And 
again:  "The  monopoly  did  not  exist  at  com- 
mon law,  and  the  rights,  therefore,  which 
may  be  exercised  under  it,  cannot  be  rega« 
lated  by  the  rules  of  the  common  law.  It  is 
created  by  the  act  of  congress,  and  no  rights 
can  be  acquired  in  it  unless  authorized  by 
statute,  and  in  the  manner  the  statute  pro- 
scribes." 

Section  4883  of  the  Revised  Statutes  pre* 
scribes  the  manner  in  which  patents  for  in- 
ventions  shall  be  attested.  It  declares  that 
"all  patents  shall  be  issued  in  the  name  of 
the  United  States  of  America,  under  the  seal 
of  the  patent-office,  and  shall  be  signed  by 
the  secretary  of  the  interior,  and  connter- 
signed  by  the  commissioner  of  patents,  and 
they  shall  be  recorded,  together  with  the  speo- 
iHcations,  in  the  patent-office,  in  books  to 
be  kept  for  that  purpose. "  The  signatures  of 
all  the  officers  here  named  must  be  attached 
to  the  instrument,  or  it  will  be  an  uncom- 
pleted document,  and  therefore  ineffectual  to 
confer  "the  exclusive  right  to  make,  use,  and 
vend  the  invention  or  discovery  throughout 
the  United  States, and  the  territories  thereof." 
The  omission  of  one  signature  is  no  more 
permissible  than  the  omission  of  all.  On  this^ 
point  we  have  a  pertinent  adjudication  inn 
McGarrahan  v.  Mining  •Co.,  96  U.  S.  316." 
There  the  question  arose  as  to  the  validity  of 
an  instrument  as  a  patent  for  land  of  the 
United  States,  which  had  not  been  counter- 
signed by  the  recorder  of  the  general  land-of- 
fice. The  law  then  in  force  respecting  pat- 
ents for  land  issued  by  the  general  land-of- 
fice provided  that  they  should  be  issued  in 
the  name  of  the  United  States  under  the  seal 
of  said  office,  and  be  signed  by  the  president 
of  the  United  States,  or  by  a  secretary  ap- 
pointed  by  him  for  that  purpose,  and  counter- 
signed by  the  recorder  of  the  general  land-of- 
fice, and  be  recorded  in  said  office  in  books  to 
be  kept  for  that  purpose;  and  the  court  held 
that  the  fact  that  the  Instrument  was  not 
countersigned  by  the  recorder  of  the  general 
land-office  was  fatal  to  its  validity,  and  that 
the  instrument  did  not  become  operative  as 
a  patent  until  it  was  attested  by  ail  the  par« 
ties  named  in  the  statute.  Until  then  the 
United  States  had  not  executed  a  patent  for 
a  grant  of  lands.  In  deciding  the  case  the 
court,  by  Mr.  Chief  Justice  Waitk.  said: 
"Each  and  every  one  of  the  integral  parts  o£ 
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the  execution  Is  essential  to  the  perfection  of 
the  patent.  Tb^  are  of  equal  importance 
nnder  the  law,  and  one  cannot  be  dispensed 
with  more  than  another.  Neither  is  direct- 
ory, but  all  are  manJatorj.  The  question  is 
not  what,  in  the  absence  of  statutory  regula- 
tions,  would  constitute  a  valid  grant,  but 
what  the  statute  requires;  not  what  other 
statutes  may  prescribe,  but  what  this  does. 
Neither  the  signing  nor  tlie  sealing  nor  the 
coantersignlng   can  be  omitted,  any  more 


than  the  signing  or  the  sealing  or  the  ac-  'grantor's  name  to  a  deed.    A  clerical  error,* 


knowledgment  by  a  grantor,  or  the  attesta- 
tion by  witnesses,  when,  by  statute,  such 
forms  are  prescribed  for  the  due  execution  of 
deeds  by  private  parties  for  the  conveyance 
of  lands.  *  It  has  never  been  doubted  that  in 
such  cases  the  omission  of  any  of  the  statu- 
tory requirements  invalidates  the  deed.  The 
legal  title  to  lands  cannot  be  conveyed,  except 
in  the  form  provided  by  law."  This  decision 
is  as  applicable  to  a  patent  for  an  invention 
as  it  is  to  a  patent  for  lands,  and  in  accord- 
ance with  it  the  instrument  issued  to  the 
complainants  Marsh  and  Lefever,  for  the  in- 
^ventlon  they  claim,  was  not,  at  the  time  it 
gwas  issued,  by  reason  of  the  absence  of  the 
•  signature  of  the  secretary  of*the  interior,  op- 
erative to  create  any  right  in  them.  But, 
thongh  the  instrument  was  thus  inoperative, 
they  were  not  barred  from  afterwards  obtain- 
ing a  correction  of  it  so  as  to  render  it  effect- 
ive as  a  patent,  to  which  they  had  become  en- 
titled. Where  mistakes  are  committed  by 
officers  of  the  land  department  in  issuing  evi- 
dence of  a  claimant's  rights,  not  amounting 
to  errors  of  judgment  in  the  exercise  of  ju- 
dicial discretion,  but  which  are  the  result  of 
accident  or  inadvertence,  they  may  be  rem- 
edied upon  proper  application  to  the  depart- 
ment. We  have  an  instance  of  such  action 
in  the  case  of  Bell  v.  Hearne,  19  How.  252. 
It  there  appeared  that  a  patent  for  land  was 
issued  to  one  James  Bell,  while  the  records 
of  the  ofBce  showed  that  one  John  Bell  was 
the  applicant,  and  the  party  entitled  to  it. 
Some  years  after  it  was  received  by  James 
Bdl  he  returned  it  to  the  general  land-office, 
and  upon  an  examination  of  the  records  of 
tiie  department,  and  being  satisfied  therefrom 
of  the  original  mistake  in  the  designation  of 
the  first  name  of  the  party  entitled  to  the 
patent,  the  commissioner  of  the  general  land- 
office  canceled  the  original  patent,  and  Issued 
a  new  one  to  John  Bell ;  and  the  question  be- 
fore the  court  was  as  to  the  power  of  the 
commissioner  to  receive  the  original  patent, 
and  to  issue  a  new  one,  upon  which  question 
the  court  said:  "The  commissioner  of  the 
general  land-office  exercises  a  general  super- 
intendence over  the  subordinate  officers  of 
his  department,  and  is  clothed  with  liberal 
powers  of  control,  to  be  exercised  for  the  pur- 
poses  of  Justice,  and  to  prevent  the  conse- 
quences of  inadvertence,  irregularity,  mis- 
take, and  fraud  in  the  important  and  exten- 
sive operations  of  that  officer  for  the  disposal 
of  the  public  domain.  The  power  exercised 
in  this  case  is  a  power  to  correct  a  clerical 


mistake,  the  existence  of  which  Is  shown 
plainly  by  the  record,  and  is  a  necessary 
power  in  the  administration  of  every  depart* 
ment." 

It  is  true,  the  omission  of  the  signature  of 
the  acting  secretary  of  the  interior  to  the  in- 
strument issued  to  the  complainants  Marsh 
and  Lefever  was  not  a  mere  clerical  error, 
but  an  omission  of  a  signature  essential  to 
the  creation  of  the  instrument  as  a  patent,^ 
being  in  that  respect  like  the  omission  of  ag 


as  its  designation  imports,  is  an  error  of  a 
clerk  or  a  subordinate  officer  in  transcribing 
or  entering  an  official  proceeding  ordered  by 
another.  But  we  have  no  doubt  that  the 
power  of  the  department,  to  prevent  the  con> 
sequences  of  inadvertences  and  mistakes  in 
its  officers,  extends  so  far  as  to  remedy  an 
omission  like  the  one  under  consideration. 
The  manner  of  affording  the  remedy  is  the 
only  question  in  such  cases.  Clearly,  it  must 
be  by  the  action  of  existing  officers  of  the  de- 
partment, not  by  former  officers,  who  have 
gone  out  of  office.  Mr.  Schurz,  who  was 
secretary  of  the  Interior  when  the  instrument 
in  question  was  issued,  could  not  have  sup- 
plied the  omission  by  signing  the  document 
when  it  was  returned  to  the  department  for 
that  purpose  in  February,  1882,  for  he  was 
then  no  longer  in  office.  Mr.  Klrkwood  had 
succeeded  him  as  secretary,  and  was  then  in 
office.  He  could  undoubtedly  have  taken  up 
the  application  of  the  complainants  Marsh 
and  Lefever,  and  having  found  upon  exam< 
ination  that  they  were  entitled,  by  proceed- 
ings and  proofs  already  had  in  the  depart- 
ment, to  the  patent,  have  signed  the  instru- 
ment, and  delivered  it  to  them  in  a  perfected 
form.  This  official  duty,  however,  appears 
to  have  been  performed  by  Mr.  Bell,  who  was 
acting  secretary  under  him,  as  he  had  been 
under  Secretai-y  Schu  rz.  The  omission  in  the 
instrument,  as  originally  issued,  was  thus 
supplied.  Bev.  St.  §  177,  provide  that,  in 
the  case  of  the  death,  resignation,  absence, 
or  sickness  of  the  head  of  any  department, 
the  first  or  sole  assistant  thereof  shall,  except 
iu  certain  cases  referred  to,  (not  material 
here,)  perform  the  duties  of  such  head,  until 
a  successor  is  appointed,  or  such  absence  or 
sickness  shall  cease.  The  signing  of  the  in- 
strument by  Mr.  Bell,  as  acting  secretary,  im> 
plies  that  one  of  the  conditions  on  which  he 
was  authorized  to  act  in  that  capacity  had 
arisen.  With  his  signature  added,  the  instru- 
ment was  complete.  No  other  signature  was 
required,  the  same  person  who  signed  it  as 
commissioner  of  patents  still  continuing  in 
office.  The  only  embarrassment  from  com- 
pleting the  instrument  in  this  way  arises 
from  its  date.  The  signature,  which  com-^ 
pleted  its  execution,  was  attached  Februarys 
24, 1882,  while  its  date  is  Decembef*28, 1880,° 
more  than  13  months  before.  The  statute 
declares  that  "every  patent  shall  bear  date  as 
of  a  day  not  later  than  six  months  from  the 
time  at  which  it  was  passed  and  allowed,  and 
notice  thereof  was  sent  to  the  applicant  or 
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bis  agent."  Rev.  St.  §  4885.  This  provision 
was  intended  to  prescribe  the  date  on  which 
the  patent  would  begin  to  run;  but,  should 
any  question  arise  in  the  future  as  to  the 
duration  of  this  patent,  the  time  at  which  its 
execution  was  completed  by  the  signnture  of 
the  acting  secretary  may  be  proved.  It  would 
have  been  'well  if  the  date  of  the  signing  had 
been  added  to  his  signature,  or  in  some  way 
indicated  on  the  instrument  itself,  so  that  it 
might  have  gone  upon  the  records  of  the 
patent-olBce;  aa  from  that  time  only  could 
the  instrument  operate  as  a  patent  for  the  in- 
vention claimed,  unless  greater  eflScacy  was 
Imparted  to  it  by  the  act  of  congress,  which 
we  shall  presently  consider. 

The  position  that  an  accounting  for  profits 
earned  subsequently  could  be  claimed  in  this 
suit  is  not  tenable.  An  accounting  for  such 
profits  after  suit  can  be  demanded  only  where 
the  infringement  complained  of  took  place 
previously,  and  continued  afterwards. 

As  to  the  act  of  congress  passed  February 
8,  1887,  for  the  relief  of  the  appellants,  only 
a  few  words  need  be  said.  It  may  be  con- 
ceded that  the  defect  arising  from  the  omis- 
sion of  the  secretary's  signature  to  the  in- 
strument is  cured  as  to  the  future  by  that 
act,  but  it  contains  a  proviso  which  excepts 
its  provisions  from  applying  to  or  affecting 
any  suits  then  pending,  or  any  cause  of  action 
arising  prior  to  its  passage.  It  is  evident 
that  congress  did  not  intend  to  give  to  the 
act  any  retroactive  effect,  and  to  prevent  such 
a  construction  inserted  the  proviso,  thus  lim- 
iting the  extent  of  its  operation.  Wayman 
T.  Southard,  10  Wheat.  1,  30.  As  thus  lim- 
ited, the  act,  aa  well  observed  by  counsel,  is 
in  harmony  with  the  law  relating  to  reissues, 
allowing  the  inventor,  upon  the  surrender  of 
bis  patent  with  a  defective  specification,  to 
bave  a  new  patent  for  the  remainder  of  his 
term.  For  the  reasons  expressed  it  follows 
that  the  decree  below  must  be  affirmed,  and 
the  cross-appeal,  being  from  rulings  in  the 
exclusion  of  evidence  offered  with  respect  to 
the  alleged  infringement,  must  be  dismissed; 
and  it  is  so  ordered. 


(128  u. 


S.  S67) 
PUKDT  C. 


Town  of  Lanstko 


(December  10, 1888.) 

RilLBOAD    COMPAKIBS  —  MUItlOIPAI,    AlS  —  StAT- 
UTBS— COSSTBUCTION. 

Laws  N.  y.  1871,  o.  298,  i  1,  authorized  the  ex- 
tension of  the  K.  Y.  &  O.  M.  K.  R.  from  the  city 
of  Auburn,  "or  from  any  point  on  said  road  east- 
erly or  southerly  from  said  city,  upon  such  route 
and  location,  and  through  such  counties,  as  the 
board  of  directors  of  said  company  shall  deem 
most  feasible  and  favorable  for  the  construction 
of  said  railroad,  to  any  point  on  Lake  Erie  or 
the  Niagara  river. "  Authority  was  also  given 
for  the  issuance  of  aid  bonds  by  "any  town, 
village,  or  city  in  any  county  through  or  near 
which  said  railroad  or  its  branches  may  be  lo- 
oated. "  Held  that,  before  any  such  bonds  could 
be  issued,  the  company  must  have  adopted  an 
entire  route,  and  designated  all  the  counties 
through  which  the  roadwas  to  pass. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northein  District  of  New 
York. 


Action  by  Harriet  A.  Purdy,  administra- 
trix of  William  A.  Furdy,  deceased,  against 
the  town  of  Lansing,  upon  certain  railroad 
aid  bonds.  Judgment  for  defendant,  and 
plaintiff  brings  error. 

Jaa.  R.  Cox,  for  plaintiff  In  error.  Franets 
Keman,  for  def endan  t  in  error.  . 

la 

Harlan,  J.*  This  is  an  action  upon  cer-* 
tain  bonds,  with  interest  coupons  attached, 
issued  In  the  name  of  the  town  of  Lansing, 
in  the  county  of  Tompkins,  N.  Y.,  to  the 
New  York  &  Oswego  Midland  Railroad  Com- 
pany, a  corporation  created  by  the  laws  of  that 
state.  The  parties  consenting  thereto  in 
writing,  the  case  was  tried  by  the  court  with- 
out a  jury,  and  upon  the  special  facts  found 
(here  was  a  Judgment  for  the  town.  The 
correctness  of  that  Judgment  depends  upon 
the  construction  to  be  given  to  the  act  of  the 
legislature  of  New  York  approved  April  5, 
1871,  entitled  "An  act  to  authorize  the  New 
York  &  Oswego  Midland  Railroad  Company 
to  extend  its  road,  and  to  facilitate  the  con- 
struction thereof."  1  Laws  N.  Y.  1871,  p. 
586,  c.  298.  By  the  first  section  of  that  act 
it  is  provided:  "The  New  York  &  Oswego 
Midland  Railroad  Company  are  hereby  au- 
thorized and  empowered  to  extend  and  con- 
struct their  railroad  from  the  city  of  Aubam, 
or  from  any  point  on  said  road  easterly  or 
southerly  from  said  city,  upon  such  route  and 
location,  and  through  such  counties,  as  the 
board  of  directors  of  said  company  shall  deem 
most  feasible  and  favorable  for  the  construc- 
tion of  said  railroad,  to  any  point  on  Lake 
Erie  or  the  Niagara  river. "  After  giving  au- 
thority to  the  company  to  locate,  extend,  and 
construct  certain  branch  roads,  the  section 
continues:  "And  any  town,  village,  or  city 
in  any  county,  through  or  near  which  said 
railroad  or  its  branches  mciy  be  located,  ex- 
cept such  counties,  towns,  or  cities  as  are  ex- 
cepted from  the  provisions  of  the  general 
bonding  law,  may  aid  or  facilitate  the  con- 
struction of  the  said  New  York  &  Oswego 
Midland  Railroad,  and  its  branches  and 
extensions,  by  the  issue  and  sale  of  its  bonds 
in  the  manner  provided  for  in  the  act  entitled 
<An  act  to  facilitate  the  construction  of  the 
New  York  &  Oswego  Midland  Railroad,  and 
to  authorize  towns  to  subscribe  to  tlie  capital 
stock  thereof,'  passed  April  5, 1866,  and  the 
acts  amendatory  of  and  supplementary  there- 
to." 

In  Mellen  v.  Lansing,  20  Blatchf .  278, 286.| 
11  Fed.  Rep.  829,involvin^8ubstantiallythe" 
same  questions  as  are  here  presented,  and  in 
which  case  it  became  necessary  to  interpret 
the  above  statute,  it  was  said:  "Moreover, 
there  is  an  inherent  defect,  in  the  fact  that 
the  company  never,  by  any  action  of  its  di- 
rectors, or  otherwise,  designated  all  the  coun- 
ties through  which  the  road  was  to  pass. 
Under  the  act  of  1871,  the  whole  extension  or 
branch  must  be  located  before  the  bonds  of 
any  town  can  be  issued.  It  is  not  enough 
that  a  location  be  made  through  a  particular 
county.  So  that,  even  though  tli9  maps  filed 
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conM  be  regarded  as  a  location  of  so  much  of 
the  western  extension  as  was  to  pass  through 
Tompkins  county,  there  would  be  no  author- 
ity for  issuing  the  bonds  until  the  whole  ex- 
tension or  branch  should  be  located.  The 
board  of  directors  must,  in  some  way,  adopt 
an  entire  route  as  feasible  and  favorable  be- 
fore the  town  bonds  can  be  issued.  This 
seems  to  have  been  the  view  of  the  court  of 
appeals  of  Xew  York  in  People  v  Morgan,  65 
N.  Y  587  "  These  views  were  In  accord- 
ance with  the  previous  decision  by  the  same 
court  in  Mellen  v.  Lansing,  19  Blatchf.  512, 
11  Fed.  Bep.  820,  and  were  rea£9rmed  in 
Thomas  t.  Lansing,  21  Blatchf.  119, 14  Fed 
Bep.  618.  We  are  of  opinion  that  this  con- 
struction of  the  statute  is  the  proper  one. 
The  reasons  therefor  are  fully  stated  in  the 
cases  above  cited,  and,  as  they  are  entirely 
satisfactory,  no  good  purpose  would  be  Bub- 
served  by  enlarging  upon  them  in  this  opin- 
ion. As  the  bonds  in  suit  were  issued  with- 
out any  previous  action  of  the  company  des- 
ignating all  the  counties  through  which 
would  pass  the  road  authorized  by  the  act  of 
1871  to  be  constructed,  they  must  be  held  to 
have  been  issued  without  authority  of  law. 
and  cannot,  therefore,  be  tlie  foundation  of  a 
judgment  against  tbe  town.  The  judgment 
bdow  is  affirmed. 


(US  tl.  S.  5M)  *""""" 

Metcalf  v.  Citt  of  'Watertown. 

(December  10, 1888.) 

L  Ciouitn— Fbdirai.  JcBissionoK— Scrrs  bt  As- 
usNu— Action  or  Jcdomknt. 

A  suit  on  a  judgment  is  one  "founded  on  oon- 
tovct. "  within  the  meaninff  of  the  provislonB  of 
•ot  Con^.  March  8, 1876,  mating  to  suits  by  as- 
signees  in  the  United  States  dronit  courts. 
I.  8.ua— FKSB&ii.  QmunoN. 

Where  the  original  jurisdiction  of  tbe  circuit 
court  is  invoked  upon  the  sole  ground  that  the 
determination  of  the  suit  depends  upon  a  fed- 
eral question,  it  must  appear,  at  the  outsets  from 
the  declaration  or  bill,  that  the  suit  is  of  that 
character.  If  retained,  the  want  of  jurisdiction 
at  the  outset  is  not  cured  by  an  answer  or  plea 
suggesting  a  federal  question. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Wisconsin. 

O.B  Jfonroe,  for  plaintiff  in  error  Danl. 
Eatl  and  Geo.  W.  Bud,  for  defendant  in  er- 
ror. 

Harlak,  J.  This  action  was  brought  in 
the  court  below,  in  the  year  1883,  to  recover 
the  sum  of  $10,207.86,  the  amount  of  a  judg- 
ment rendered  May  8,  1866,  in  the  circuit 
court  of  the  United  States  for  the  district  of 
Wisconsin,  in  favor  of  Pitkin  C.  Wright 
against  the  city  of  Watertown,  a  municipal 
corporation  of  that  state.  The  plaintiff  in 
the  present  action,  E.  W  Metcalf,  is  a  citi- 
zen of  Ohio,  and  sues  as  assignee  of  certain 
named  persons  who  became,  under  assign- 
ments from  Wright  in  1878,  the  owners,  in 
.  different  proportions,  of  that  judgment.  AI- 
j  though  tlie  question  of  the  jurisdiction  of  the 
'  circuit*vourt  over  the  present  suit  was  sug- 
gested at  the  bar>  the  case  was  argued  en- 


tirely with  reference  to  the  oonstrnction  and 
effect  of  the  statute  of  Wisconsin,  prescrib- 
ing, in  respect  to  causes  of  action  accruing 
before  November  1,  1878,  10  years  as  the  pe- 
riod within  which  must  be  commenced  "an  ac- 
tion upon  a  judgment  or  decree  of  any  court 
of  record  of  any  state  or  territory  within  the 
United  States,  or  of  any  .court  of  the  United 
States, "  while  20  years  was  fixed,  by  tlie  same 
statute,  for  tlie  commencement  of  "an  action 
npon  a  judgment  or  decree  of  any  court  of 
record  of  this  [that]  state."  The  court  be- 
low held  the  suit  to  be  barred  by  the  limita- 
tion of  10  years.  Eev.  St.  Wis.  1858,  c.  138, 
§§  1,  14, 15. 16;  Id.  1878.  We  are  not,  how- 
ever, at  Ill)erty  to  express  any  opinion  upon 
the  question  of  limitation,  if  the  court,  whose 
judgment  has  been  brought  here  for  review, 
does  not  appear,  from  the  record,  to  have  liad 
jurisdiction  of  the  case ;  and  whether  that  court 
had  or  had  not  jurisdiction  is  a  question  which 
we  must  examine  and  determine,  even  if  the 
parties  forbear  to  make  it,  or  consent  that 
the  case  be  considered  upon  its  merits.  Bail- 
way  Co.  V.  Swan,  111  U.  S.  379,  382,  4  Sup. 
Ct.  Bep.  510i  Bridge  Co.  v.  Otoe  Co.,  120  U. 
S.  225,  7  Sup.  Ct.  Bep.  552;  Blacklock  v. 
SmaU,  127  U.  S.  96, 106, 8  Sup.  Ct.  Rep.  1096; 
Cameron  t.  Hodges.  127  U.  S.  322,  326,  8 
Sup.  Ct.  Bep.  1154. 

By  the  act  of  March  S,  1875,  (18  St.  470, 
c.  137,)  determining  the  jurisdiction  of  tbe 
circuit  courts  of  the  United  States,  it  is  pro- 
vided that  no  circuit  or  district  court  of  tbe 
United  States  shall  "have  cognizance  of  any 
suit  founded  on  contract  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prose- 
cuted in  such  court  to  recover  thereon  if  no 
assignment  had  l)een  made,  except  in  cases 
of  promissory  notes  negotiable  by  the  law- 
merchant  and  bills  of  exchange."  This  suit 
certainly  does  not  belong  to  the  excepted 
class,  and,  being  foanded  on  the  original 
judgment  against  the  city,  is  one  "founded 
on  contract,"  within  the  meaning  of  the  act. 
By  the  very  terms,  therefore,  of  tbe  statute, 
Metcalfs  right  to  sue  in  the  circuit  court  de- 
pends upon  the  right  of  his  assignors  to  liave^ 
brought  suit  in  tlmt  court,  if  no  assignment^ 
had'been  made.  This  view  is  fatal  to  the* 
jurisdiction  of  that  court,  so  far  as  its  juris- 
diction depends  upon  the  above  provision  of 
the  statute,  because  it  nowhere  appears  in  the 
record  of  what  state  the  plaintiff's  assignors 
were  citizens  when  this  action  was  com- 
menced. Indeed,  it  is  consistent  with  the 
record  that  they  were,  at  that  time,  citizens 
of  the  same  state  with  the  defendant.  Walk- 
er 1  Powers,  104  U.  S.  245,  248 ;  Insurance 
Co.  V.  Rhoads,  119  U.  8.  237, 239,  7  Sup.  a. 
Bep.  193;  Peper  v.  Fordyce,  119  U.  S.  469, 
471,  7  Sup.  Ct.  Bep.  287;  Everhart  v.  College, 
120  T'  S.  223,  7  Sup.  a.  Bep.  666;  Menard 
V  Gu^gan,  121  U.  S.  253,  7  Sup.  Cb.  Bep. 
873,  and  the  cases  before  cited. 

Nor  can  the  jurisdiction  of  the  circuit  court 
be  maintained  upon  the  theory  that  this  suit 
is  one  arising  under  the  constitution  or  laws 
of  the  United  States.    The  fact  ttiat  It  was 
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brought  to  reoover  the  amount  of  a  Judgment 
of  a  coart  of  the  United  States  does  not,  of 
itself,  make  it  a  suit  of  that  character;  for 
the  plaintiff,  without  raising  by  his  complaint 
any  distinct  question  of  a  federal  nature,  and 
without  indicating,  by  proper  averment,  how 
the  determination  of  any  question  of  that 
character  is  involved  in  the  case,  seeks  to  en- 
force an  ordinary  right  of  property,  by  suing 
upon  the  judgpnent  merely  as  a  security  of 
record,  showing  a  debt  due  from  the  city  of 
Watertown.  Society  v.  Ford,  114  U.  S.  635. 
641,  5  Sup.  Ct.  Bep.  1104.  The  plaintiff,  it 
is  true,  contends  that  the  limitation  of  10 
yeara  could  not,  consistently  with  the  consti- 
tatlon  of  the  United  Stales,  be  applied  to  an 
action  upon  a  judgment  or  decree  of  a  court 
of  the  United  States,  n  hen  a  longer  period  was 
given  within  which  to  sae  upon  a  judgment 
or  decree  of  a  court  of  record  established  by 
the  laws  of  Wisconsin.  And  if  the  plaintiff 
properly  invoked  the  original  jurisdiction  of 
the  circuit  court  of  the  United  States,  in  re- 
spect to  the  cause  of  action  set  out  in  his 
complaint,  the  question  of  limitation,  under 
one  construction  of  the  local  statute,  would 
be  decisive  of  the  case.  Bat  is  the  present 
suit,  therefore,  one  arising  under  the  consti- 
tution or  the  laws  of  the  ifnlted  States,  with- 
in the  meaning  of  the  act  of  1875?  We  think 
^not. 

«  It  has  been  often  decided  by  this  court  that 
•  a  suit  may  be*said  to  arise  under  the  constitu- 
tion or  laws  of  the  United  States,  within  the 
meaning  of  that  act,  even  where  the  federal 
question  upon  which  it  depends  is  raised,  for 
the  first  time  in  the  suit,  by  the  answer  or  plea 
of  the  defendant.  Bat  these  were  removal 
cases,  in  each  of  which  the  grounds  of  federal 

iuriadiction  were  disclosed  either  in  the  plead- 
ngs,  or  in  the  petition  or  affidavit  for  removal. 
In  other  word^,  the  case,  at  the  time  the  ju- 
risdiction of  the  circuit  court  of  the  United 
States  attached,  by  removal,  clearly  presented 
a  question  or  questions  of  a  federtU  nature. 
Bailroad  Co.  v.  Mississippi,  102  U.  S.  135, 
140;  Ames  v.  Kansas,  111  U.  S.  449,  462,  4 
Sup.  Ct. Bep.  437;  Bemoval  Cases,  115  U.S. 
1, 11,  5  Sup.  a.  Bep.  1113;  Bailroad  Co.  v. 
California.  118  U.  S.  109, 112, 6  Sup.  a.  Bep. 
998.  Besides,  the  right  of  removal  under 
the  act  of  1875  could  not  be  made  to  depend 
upon  a  preliminary  inquiry  as  to  wlietber  the 
plaintiff  had  or  had  not  the  riglit  to  sue  in 
the  state  court  of  original  jurisdiction  from 
which  it  was  sought  to  remove  the  suic. 
Where,  however,  the  original  jurisdiction  of 
a  circuit  court  of  the  United  States  is  in- 
voked upon  the  sole  ground  that  the  deter- 
mination of  the  suit  depends  upon  some  ques- 
tion of  a  federal  nature,  it  must  appear,  at 
the  outset,  from  the  declaration  or  the  bill  of 
the  party  suing,  that  the  suit  is  of  that  char- 
acter; in  other  words,  it  must  appear,  in  that 
class  of  cases,  that  the  suit  was  one  of  which 
the  circuit  court,  at  the  time  its  jurisdiction 
is  invoked,  could  properly  take  cognizance. 
If  it  does  not  so  appear,  then  the  court,  upon 
demurrer,  or  motion,  or  upon  its  own  inspec- 


tion of  the  pleading,  must  dismiss  the  suit; 
just  as  it  would  remand  to  the  state  court  a 
suit  which  the  record,  at  the  time  of  removal, 
failed  to  show  was  within  the  jurisdiction  of 
the  circuit  court.  It  cannot  retain  it  in  order 
to  see  whether  the  defendant  may  not  raise 
some  question  of  a  federal  nature  upon  which 
the  right  of  recovery  will  finally  depend;  and, 
if  so  retained,  the  want  of  Jurisdiction,  at  the 
commencement  of  the  suit,  is  not  cured  by 
an  answer  or  plea  which  may  suggest  a  ques- 
tion of  that  kind.  If  the  city  had  not  an- 
swered in  the  present  suit,  and  judgment  by 
default  had  been  rendered  against  it,  this 
court,  upon  writ  of  error,  would  have  been^ 
compelled  to  reverse  the  judgment,  upon  theg 
•ground  that  the  record  did  not  show  jurisdic-* 
tion  in  the  circuit  court.  It  results  that, 
from  any  view  of  the  case,  as  presented  by 
the  record,  it  is  one  in  respect  to  which  the 
plaintiff  could  not,  under  the  act  of  1875,  in- 
voke the  original  jurisdiction  of  the  circuit 
court.  The  judgment  must  therefore  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions for  such  further  proceedings  as  may  be 
consistent  with  law,  the  plaintiff  in  error  to 
pay  the  costs  in  this  court.  It  will  be  for  the 
court  below  to  determine  whether  the  plead- 
ings can  be  so  amended  as  to  present  a  case 
within  Its  Jurisdiction.  Bridge  Co.  t.  Otoe 
Co.,  120  U.  S.  225,  227,  7  Sup.  Ct.  Bep.  552; 
Menard  v.  Goggan,  121 U.  S.  258, 7  Sup.  Ct. 
Bep.  873.    Beversed. 
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(December  17, 1888.) 

C0KTiti.0F— PaoiagaoBT  Norx— Dbuvkbt  ox  Cox- 
sinoN. 

A  promissory  note,  executed  in  oontemplatloB 
of  a  proposed  transaction,  and  to  be  valid  only  on 
condition  of  the  approval  of  the  transaction  by  a 
certain  attorney,  becomes  void  upon  his  advismg 
the  maker  to  have  nothing  whatever  to  do  with  It. 

Marcellus  Green  and  Oalderon  Carlisle,  for 
appellant.    John  M.  Allen,  for  appellees.      « 

Ok 

MiLLEB,  J.  *  This  is  an  appeal  from  tbe' 
circuit  court  of  the  United  States  for  the 
Southern  District  of  Mississippi.  The  suit 
was  originally  commenced  in  the  chancery 
court  of  Copiah  county,  in  that  state,  and  its 
equity  jurisdiction  was  based  upon  a  statute 
of  Mississippi,  authorizing  attachments  to  be 
issued  out  of  the  courts  of  ciiancery.  The 
case  was  removed  into  the  circuit  court  of 
the  United  States  by  reason  of  the  diverse  cit- 
izenship of  the  parties,  and  no  question  was 
made  in  that  court  with  regard  to  the  right 
to  proceed  in  it  as  a  case  in  equity.  W.  F. 
Ware  was  the  plaintiff  below,  and  from  a  de- 
cree dismissing  his  bill  he  has  taken  this  ap- 
peal. The  action  was  brought  upon  a  writ- 
ten instrument,  of  which  the  following  ibi  a 
copy:  "New  Obleans.  Nov.  7, 1881. 

"Ninety  days  after  date  we  promise  to  pay 
W.  P.  Ware,  or  order,  ten  thousand  dollars 
for  two  notes  of  T.  F.  Ware  for  five  thousand 
dollars  each,  dated  August  21,  '81,  one  on  de- 
uKuid  and  One  at  30  days;  provided,  we  are 
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not  defeated  In  the  salt  against  T.  F.  Ware. 
If  so,  this  note  is  void.  Yours,  truly, 
[Signed]  "Allen,  West  &  Bush." 
The  pleadings  and  the  evidence  present, 
without  much  contradiction,  the  following 
leading  facts:  It  appears  that  T.  F.  Ware,  a 
brother  of  the  appellant, W.  F.Ware,  was  con- 
ducting a  mercantile  business  at  Hazlehiirst, 
in  the  state  of  Mississippi,  and  in  the  course 
thereof  had  extensive  dealings  with  the  firni 
KOf  Allen,  West  &  Bush,  a  mercantile  house  in 
£the  city  of  Kew  Orleans,  by  which  he  became 
*  Indebted  to  them  at  tbe*date  of  the  above  pa- 
per in  the  sura  of  about  $18,000.  The  busi- 
ness of  T.  F.  Ware  was  conducted  almost  en- 
tirely by  bis  brother,  the  plaintiff  in  this  ac- 
tion, and  was  so  embarrassed  that  the  debts 
could  not  be  paid.  It  would  also  appear  from 
the  testimony  that  W.  F  Ware  had  a  year  or 
two  before  conducted  an  unsuccessful  busi- 
ness at  the  same  place,  in  his  own  name,  and, 
being  likely  to  fail,  or  having  become  insolv- 
ent, had  sold  out  his  store  and  goods  to  T. 
P.  Ware,  his  brother,  but  as  agent,  for  the 
latter  ostensibly,  continued  to  manage  or  con- 
trol the  business,  which  was  thereafter  car- 
ried on  at  the  same  stand  in  the  name  of  T. 
P.  Ware.  In  this  condition  of  affairs  W.  P. 
Ware  made  a  visit  to  Allen,  West  &  Bush,  at 
New  Orleans,  and  had  several  interviews 
With  them  there,  during  which  time  the  in- 
strument now  sued  upon  was  executed.  He 
stated  to  that  Qrm,  in  the  course  of  those  in- 
terviews, that  his  brother  was  unable  to  pay 
his  debts,  and  that  his  creditors  were  becom- 
ing impatient:  that  he  himself  held  two  notes 
made  by  his  brother  for  $5,000  each,  amount- 
ing to  $10,000:  and  that  he  desired  defend- 
ants to  Initiate  proceedings  to  attach  the 
goods  of  T.  P.  Ware,  or  to  obtain  from  him 
an  assignment  or  mortgage  which  would  se- 
cure their  debt  as  well  as  his  own.  For  that 
purpose  he  proposed  to  assign  over  to  them 
the  two  notes  which  he  held  against  his 
brother,  T.  F.Ware,  taking  their  obligation  to 
pay  him  the  amount.    The  defendants  were 


ceeding,  stating  that  they  did  not  know  of  any 
cause  for  which  an  attachment  could  be  is- 
sued, or  which  would  justify  them  in  seizing 
the  property  of  their  debtor.  The  plaintiff 
replied  that  he  would  furnish  them  with  cause 
for  such  attachment,  if  they  would  enter  into 
the  arrangement  which  he  proposed;  that  is 
to  say,  that  he  would  show  them  sufficient 
reason  for  the  seizing  of  the  property  by  an 
attachment.  The  defendants  again  expressed 
their  doubt  about  the  success  of  such  a  course, 
but  said  they  would  like  to  consult  Judge 
Harris,  who  lived  in  Mississippi,  and  also 
their  counsel.  J.  M.  Allen.  Mr.  Ware  seemed 
impatient  of  this  delay,  as  tbere  was  danger 
^that  somebody  else  might  attach  the  prop- 
ieity,  and  thus  defeat  both  of  their  claims; 
•  and  flnally,^nder  his  pressure,  the  notes  of 
T.  P.  Ware  were  transferred  to  the  defendant 
firm,  and  they  gave  the  instrument  upon 
which  this  suit  is  brought. 
The  testimony  Is  ample  to  show  that  be- 


fore the  paper  was  signed  or  agreed  upon  it 
was  distinctly  understood  that  it  was  to  be 
of  no  effect  unless,  upon  consultation  with 
Judge  Harris  or  J  M.  Allen,  or  both  of  them, 
the  defendants  were  assured  that  the  pro- 
ceeding was  lawful,  and  the  attachment  for 
the  full  amount  of  both  claims  could  be  en- 
forced. It  is  very  true  that  the  plaintiS 
does  not  agree  to  tliis,  in  the  full  extent  in 
which  it  is  thus  stated  by  at  least  two  or 
three  witnesses,  but  all  the  circumstances  go 
to  confirm  the  truth  of  this  statement  of  what 
actually  occurred.  As  soon  as  the  defend- 
ants  could  do  so  they  asked  the  opinion  of 
Judge  Harris  upon  the  safety  of  the  proposed 
transaction,  and  he  declined,  for  reasons 
growing  out  of  bis  relationship  to  Mr  Ware, 
to  give  any  opinion  upon  the  subject,  or  to 
take  any  part  in  the  matter.  The  other 
counsel  for  the  defendants,  Mr.  Allen,  upon 
whose  approval  the  transaction  was  to  be 
binding,  emphatically  disapproved  of  it,  and 
advised  the  defendant  firm  to  have  nothing 
to  do  with  it,  or  with  the  notes  of  W.  P. 
Ware  against  his  brother,  in  any  proceedings 
which  they  might  take  to  collect  their  own 
claim.  Accordingly  the  defendants,  after 
some  delay,  instituted  a  suit  in  attachment 
against  T.  P.  Ware,  and  seized  the  goods  at 
Hazlehurst  The  amount  then  sued  for  was 
for  their  own  debt,  and  no  more,  to-wit,  a 
little  over  $18,000.  This  proceeding  went 
on  in  the  usual  manner,  and  resulted  in  a 
recovery,  by  Allen,  West  &  Bush,  of  their 
debt,  or  the  most  of  it.  It  also  appears  that 
W.  P.  Ware  was  promptly  notifled  of  the 
fact  that  the  firm  declined  to  proceed  in  the 
manner  he  had  suggested.  These  transac- 
tions took  place  in  the  autumn  of  1881, 
shortly  after  the  execution  of  the  paper  sued 
on  here,  which  matured,  according  to  its 
terms,  on  the  7th  day  of  February,  1882. 
The  present  suit  was  commenced  in  Febru- 
ary, 1883.  The  transaction  by  which  W.  P. 
Ware,  who  was  the  acting  manager  of  tbe^ 
affairs  of  his  brother,  undertook  to  secure  a« 


disinclined  to  enter  upon  this  course  of  pro-  'large  sum  out  of  the  remnants  of  the  second' 


failure  of  that  concern,  whether  it  was  real- 
ly owned  by  W.  P.  or  T.  P.  Ware,  by  having 
that  brother  give  him  two  notes,  one  falling 
due  on  demand  and  the  other  30  days  after 
date,  amounting  to  $10,000,  and  by  inducing 
Allen,  West  &  Bush,  who  had  a  large  bona 
fide  claim  against  the  failing  concern,  to  take 
these  two  notes,  and  put  them  in  with  their 
own,  and  by  Ms  aid  secure  an  attachment 
that  would  cover  all  the  goods,  and  secure 
the  payment  of  the  debts  due  to  them  both, 
docs  not  commend  itself  to  the  conscience  of 
a  chancellor.  It  is  bitterly  assailed  by  the 
defendants  as  an  unmitigated  fraud  on  the 
part  of  the  plaintiff,  with  the  additional  al- 
legation that  the  failure  of  W.  F.  Ware  and 
the  sale  made  lo  his  brother  was  a  fraud, 
also,  of  which  the  present  transaction  was 
intended  to  be  a  repetition. 

We  do  not  think  it  necessary  to  Inquire 
further  into  the  evidence  brought  to  sustain 
this  defense;  for  we  are  quite  clear  that  the 
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testimony  does  establish  the  agreement  al- 
leged by  the  defendants  to  have  been  made  at 
the  various  interviews  between  tlie  persons 
composing  the  firm  of  Allen,  West  &  Bush, 
or  some  of  them,  and  the  plaintiff,  at  and  be- 
fore the  time  when  they  delivered  to  him  the 
instrument  sued  on  and  received  from  him 
the  two  notes  made  by  his  brother,  T.  P. 
Ware,  that  the  firm  were  to  have  an  oppor- 
tunity to  consult  counsel,  upon  whom  they 
relied,  as  to  the  validity  of  the  transaction, 
and  that,  if  such  advice  was  adverse,  then 
the  instrument  given  by  them  was  to  be  of 
no  effect  It  also  sufficiently  appears  that 
they  were  advised,  without  hesitation,  by  the 
counsel  to  whom  they  bad  reference  in  those 
conversations  about  the  agreement,  that  the 
transaction  was  not  one  that  would  stand 
the  test  of  a  legal  investigation.  This  is  to 
be  considered  in  connection  with  the  fact 
that  the  firm  only  brought  suit  for  their  own 
claim,  and  have  since  returned,  or  offered  to 
return,  the  notes  of  W,  P.  Ware,  which  were 

gven  him  by  his  brother,  and  delivered  to 
em  when  the  paper  was  executed.  We  are 
«  of  opinion  that  this  evidence  shows  that  the 
g  contract  upon  which  this  suit  is  brought 
•  never  went  into  eflect;*that  the  condition 
upon  which  it  was  to  become  operative  never 
occurred;  and  that  it  is  not  a  question  of 
contradicting  or  varying  a  written  instru- 
ment by  parol  testimony, — but  that  it  is  one 
of  that  class  of  cases,  well  recognized  in  the 
law,  by  which  an  instrument,  whether  de- 
livered to  a  third  person  as  an  escrow,  or  to 
the  obligee  in  it,  is  made  to  depend,  as  to  its 
going  into  operation,  upon  events  to  occur 
or  to  be  ascertained  thereafter.  The  present 
case  is  almost  identical  in  its  circumstances 
with  that  of  Pym  v.  Campbell,  (in  the  court 
of  Queen's  Bench,)  6  El.  &  Bl.  370.  The 
defendants  in  that  case  had  signed  an  agree- 
ment for  the  purchase  of  an  interest  in  an 
invention,  which  the  evidence  showed  was 
executed  with  the  understanding  that  it 
should  not  be  a  bargain  until  a  ceitain  engi- 
neer, who  was  to  be  consulted,  should  ap- 
prove of  the  invention.  There  was  a  ver- 
dict for  the  defendants,  which  was  sustained, 
and  the  following  language  was  used  by 
Eble,  J.,  on  discharging  the  rule  to  show 
cause:  "I  think  this  rule  ought  to  be  dis- 
charged. The  point  made  is  that  this  is  a 
written  agreement,  absolute  on  the  face  of 
it,  and  that  evidence  was  admitted  to  show 
it  was  conditional;  and  if  that  had  been  so, 
It  would  have  been  wrong.  But  I  am  of 
opinion  that  the  evidence  showed  that  in 
fact  there  was  never  any  agreement  at  all. 
•  ♦  •  If  it  be  proved  that  In  fact  the 
paper  was  signed  with  the  express  intention 
that  it  should  not  be  an  agreement,  the  other 
party  cannot  fix  it  as  an  agreement  upon 
those  signing.  The  distinction  in  point  of 
law  is  that  evidence  to  vary  the  terms  of  an 
agreement  in  writing  is  not  admissible,  but 
evidence  to  show  that  there  is  not  an  agree- 
ment at  all  is  admissible. "  In  this  view  the 
other  Judges,  including  Lord  Campbell,  G. 


J.,  concurred,  holding  that,  it  having  been 

explained  to  the  plaintiff  that  the  defendants 
did  not  Intend  the  paper  to  be  an  agreement 
until  the  engineer  had  been  consulted,  and 
his  approval  obtained,  and  was  signed  only 
because  it  was  not  convenient  for  them  to 
remain,  it  was  therefore  no  agreement,  the^ 
plaintiff  having  assented  to  this,  and  recei  vedg 
the  writing  on  these  terms.*  The  same  prin-* 
ciple  was  announced  in  the  court  of  common 
pleas-  in  Davis  v.  Jones,  17  C.  B.  625,  in 
which  the  distinction  Is  clearly  stated  by 
Chief  Justice  Jebtis  between  evidence 
which,  although  parol,  shows  the  written 
agreement  was  not  to  take  effect  until  cer- 
tain other  things  were  done,  as  that  rent 
should  not  commence  running  till  certain  re- 
pairs were  completed,  (although  the  instru- 
ment was  signed  and  delivered,)  and  evidence 
which  contradicts  or  varies  the  meaning  of 
the  instrument  itself.  This  is  concurred  in 
by  Cresswell  and  Crowder,  JJ.  Later, 
in  1861,  In  Wallis  v.  Littell,  11 0.  B.  (N.S.) 
369,  the  same  court  laid  down  the  same  doc- 
trine in  regard  to  an  assignment  of  a  lease  of 
a  farm  which  had  been  made  by  a  tenant  to 
a  third  party,  and  the  instrument  delivered, 
but  with  an  agreement  that  it  should  not 
take  effect  until  the  consent  of  the  landlord 
was  procured.  The  latter  refused  his  con- 
sent, and  the  conrt  held  the  assignment  of 
the  lease,  although  executed  and  delivered, 
had  never  become  operative.  This  principle 
was  acted  upon,  and  these  authorities  cited 
and  affirmed,  in  the  case  of  Wilson  v.  Pow- 
ers, 131  Mass.  539.  as  late  as  1881.  The  doc- 
trine was  asserted  in  this  court  as  early  as 
1808.  in  the  case  of  Pawling  t.  U.  S.,  4 
Cranch,  219,  where  it  was  held,  in  a  suit 
upon  a  collector's  bond,  that  the  sureties 
who  signed  it  could  prove  by  parol  evidence 
that  they  did  so  on  an  express  agreement 
that  they  were  not  to  be  bound  until  other 
persons,  who  were  named,  became  bound 
also  by  signing  the  bond.  Without  further 
examination  of  authorities,  we  are  of  opinion 
that  the  case  before  us  comes  within  the 
principle  asserted  by  those  we  have  referred 
to,  and  the  judgment  Of  the  circuit  court  is 
therefore  afiOrmed. 


8.  CH> 


(US  V. 

Shields  v.  Hanbxtrt  et  at, 

(December  17, 18S8.) 

1.  Equity — Settino  Asiiib  CJonvitanoh — ^FRiim>. 
Conveyances  made  by  plaintiffs  attorney  in 
tact,  in  exchange  for  other  property,  will  not  be 
set  aside  on  the  ground  that  the  exchange  was 
induced  by  the  vendee's  false  representations, 
where  it  appears  that  tiie  attorney  is  an  experi- 
enced real-estate  dealer  capable  of  taking  care 
of  his  own  interests,  ana  that  in  making  the  ex- 
change he  acted  on  his  own  judgment,  and  on  in- 
formation obtained  from  third  persons,  and  not 
on  the  vendee's  representations. 

3.  AppbU/— Rbvibw— Pbesdhption. 

Where  the  record  on  appeal  does  not  show  ttiat 
any  objection  was  made  to  the  admission  of  oer- 
tam  evidence,  it  must,  under  rale  IS  of  the 
Dnlted  States  supreme  court,  be  deemed  to  hava 
been  admitted  by  consent. 
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Appeal  from  the  Circuit  C!onrt  of  the  United 
States  for  the  Northern  District  of  Dlinois. 
JET.  C.  Cady,  for  appellant. 

Gkat,  J.  The  bill  In  equity  in  this  case 
•was  filed  by  Emily  Hoyt  [Louis  B.  Shields, 
administrator  of  Emily  Hoyt,  deceased,  sub- 
stituted plaintiff]  against  Anna  Hanbury  and 
Miner  N.  Knowlton,  to  compel  Knowlton, 
the  plaintiff's  brother  and  attorney  in  fact, 
to  account  for  money  intrusted  by  her  to  him, 
and  by  him  invested  in  land  in  Chicago,  111.; 
as  well  as  to  set  aside  a  contract  and  convey- 
ances executed  by  him  and  Mrs.  Hanbury, 
by  which  that  land  was  exchanged  for  land 
at  Clarendon  Hills,  in  the  neighborhood  of 
iBoeton,  Mass.,  upon  the  ground  that  he  was 
•  induced  to  enter  into  the  contract  and'to  make 
the  exchange  by  her  false  and  fraudulent 
representations  as  to  the  situation  and  value 
of  the  land  in  Massachusetts.  The  circuit 
court  entered  a  money  decree  against  Knowl- 
ton, and  dismissed  the  bill  as  against  Mrs. 
Hanbury,  and  an  appeal  taken  by  the  plain- 
tiff is  now  prosecuted  by  her  administrator. 
On  examination  of  the  evidence,  and  espe- 
dally  the  testimony  of  Knowlton  and  of  Mrs. 
Hanbury,  and  the  letters  written  by  Knowl- 
ton before  and  after  the  exchange,  this  court 
concurs  in  the  opinion,  expressed  by  the  cir- 
cuit judge,  that  Knowlton  had  had  some  expe- 
rience as  a  dealer  in  real  estate,  and  was  quite 
capable  of  taking  care  of  his  own  interests; 
that  in  making  the  exchange  be  did  not  rely 
npon  what  was  said  by  Mrs.  Hanbury,  but 
acted  upon  his  own  judgment,  and  upon  in- 
formation obtained  by  him  from  third  per- 
sons; and  consequently  that  no  ground  is 
shown  for  maintaining  the  bill.  As  the  case 
turns  upon  a  pure  question  of  fact,  depend- 
ing npon  conflicting  evidence,  and  can  be  of 
no  Yitlue  as  a  precedent,  further  discussion 
of  the  testimony  would  be  useless.  In  the 
brief  for  the  appellant,  it  is  objected  that  one 
letter,  written  by  Knowlton  to  Mrs.  Han- 
bai7  after  the  exchange,  which  strongly  sup- 
ports the  conclusion  below,  cannot  be  consid- 
ered, because  It  was  never  offered  in  evidence. 
But  this  objection  is  not  open  to  the  appel- 
lant. The  letter  is  found  in  the  record  as 
part  of  the  evidence  taken  before  the  master, 
and  is  certified  by  the  clerk  to  have  been  filed 
on  the  same  day  as  other  exhibits  specifically 
referred  to  in  Mrs.  Hanbury's  deposition,  and 
the  record  does  not  show  that  any  objection 
was  taken  to  its  admission  at  the  hearing  be- 
fore the  court.  It  must  therefore,  under  ru  le 
18  of  this  court,  be  deemed  to  have  been  ad- 
mitted by  consent.    Decree  aflSrmed. 

(US  U.  8.  617)  

CAI.LAGHAN  et  oZ.  V.  MTERS.* 

(December  17, 1S88.) 

L  CoFTBiOBT  —  Law   Rbpobtb  —  Otnauju  Rb- 

rORTEK. 

A  court  reporter,  though  a  sworn  public  ofDcer, 
receiving  a  nxed  salary  zor  his  labors,  is  not,  in 


the  absence  of  statute,  deprived  of  any  privilege 
of  taking  out  a  copyright,  which  he  would  other, 
wise  have. 

8.  Saics — Mattbb  Frotboted. 

A  copyright  on  law  reports  will  cover  all  mat- 
ter not  included  in  the  written  opinions  of  the 
court,  namely,  the  title-page,  table  of  cases,  head- 
notes,  statements  of  facts,  arguments  of  counsel, 
and  index ;  also  the  order  of  arrangement  of  the 
oases,  the  division  into  volumes,  the  numbering 
and  paging  of  the  volumes,  the  table  of  cases  cit- 
ed, ana  the  subdivision  of  the  index  into  titles, 
involving  the  distribution  of  the  subjects  of  the 
head-notes,  and  the  cross-references. 

8.  Sams— Act  Cono,  1831 — Cbbtificate  of  Dbpos- 
it  with  ci.erk. 

Act  Cong.  Feb.  3, 1881,  o.  16,  i  4,  provides  that 
one  seeking  a  copyright  shall,  before  publication, 
deposit  a  printed  copy  of  the  title  of  the  book  in 
the  office  of  the  clerk  of  the  district  court  of  his 
district,  who  shall  record  the  title  forthwith,  and 
give  a  oopy  under  seal  of  the  court,  to  the  author 
or  proprietor,  whenever  he  may  require  it;  that 
the  author  or  proprietor  shall,  within  three 
months  from  publication,  deliver  a  copy  of  the 


>AlBnning  with  modification  H  Fed.  Rep.  636. 
gee,  also,  6  Fed.  Rep.  726,  and  20  Fed.  Rep.  441. 
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was  deposited  on  a  certain  date,  was  a  sufficient 
prtTna/acie  cerUflcate  of  that  fact,  without  fur- 
ther proof  of  the  clerk's  signature. 

4.  Sams— TncB  or  Dbpostt— PBiscMpnoir. 

In  the  absence  of  evidence  to  the  contrary,  it 
will  be  presumed  that  the  deposit  of  the  title  was 
made  before  publication,  and  that,  where  the 
work  purports  to  have  been  deposited  within 
three  months  after  the  title,  it  was  deposited 
within  three  months  after  publication. 

5.  Bami. 

Though  the  title  and  the  work  were  deposited 
the  same  day,  it  will  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  the  former  was 
deposited  before  and  the  latter  after  publioation. 

6.  Saiu. 

A  work  deposited  five  months  and  five  days 
after  its  title  cannot  be  presumed  to  have  been 
deposited  within  three  months  from  publication. 

T.  Sams  —  Pcbuoation  —  What   Constitctis  — 
Paoor  or  Datb. 

Delivering  to  the  secretary  of  state,  for  the 
use  of  the  state,  the  number  of  copies  of  a  vol- 
ume of  law  reports  required  by  law  to  be  so  de- 
livered, is  a  publication  of  that  volume;  and 
certificates  of  the  auditor  of  public  accounts  and 
of  the  secretary  of  state  that  on  such  a  date  the 
reporter  made  such  delivery  are  competent  evi- 
dence of  the  date  of  publication. 

8.  Samk. 

The  title  having  been  deposited  In  1867,  It  Is 
Immaterial,  as  to  third  persons,  that  the  notice 
printed  in  the  work  states  that  the  copyright 
was  entered  in  1866,  the  proprietor  being  con- 
cluded by  such  notice  as  to  the  time  when  his 
copyright  expires. 

9.  Sami— RioHTS  or  Acthob— Fabol  TsASsna 

BBFOBB  PCBUCATIOH. 

Under  act  Cong.  Feb.  S,  1831,  o.  16,  {  4,  per- 
mitting a  proprietor  as  well  as  an  author  to 
copyright  a  work,  the  rights  of  an  author  before 
publication  might  be  transferred  by  parol. 

10.  Same — Assiqnmbnt — Fabol  Evidence. 
Parol  evidence  of  the  assignment  of  an  inter- 
est In  a  copyright  is  sufficient  unless  objected  to 
or  rebutted. 

11.  Same — ^Infbisobment— What  Amounts  to. 
The  paging  of  defendants'  volumes  of  law  re- 
ports and  complainant's  was  substantially  the 
same  throughout.  The  list  of  cases  preceding 
each  report  was  the  same.  Defendants'  editors 
testified  that  their  work  was  independent  of 
that  of  complainant's  editor,  but  complainant's 
volumes  were  all  used  in  editing  and  annotating, 
in  some  instances  words  and  sentences  bein^ 
followed  without  change,  in  others,  changed 
only  in  form.  Though  there  was  a  considerable 
difference  between  the  head-notes,  it  was  evi- 
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dent  that  oomplalnant's  bad  been  fieely  used. 
There  were  errors  common  to  both  sets  of  re- 
ports.   Meld  an  infringement. 

13.  Samb— AccouNTisa— PBODUcnox  ot  Books 
ASD  Papbrs. 

In  a  suit  in  equity  for  an  Infringement  defend- 
ants may  be  compelled  to  produce  their  books 
and  papers  on  the  accounting  before  the  master, 
though  complainant  has  brought  replevin  ajgainst 
them  to  forfeit  the  copies  of  the  infringing 
works  in  their  possession.  Blnoe  the  forfeiture 
cannot  be  ep  forced  in  the  equity  suit,  defend- 
ants are  not  uius  compelled  to  produce  evidence 
against  themselves  in  aid  thereof. 

IS.  Same — Expenses — Cost  or  Stebeottfino. 
Defendants  should  not  be  allowed  a  credit  for 
the  cost  of  stereotyping,  this  not  being  a  neces- 
sary incident  of  printing  and  publishing. 

U.  SxMK— Salabibs  or  Pabtkbbs. 

Infringing  publishers  should  not  be  allowed  a 
credit  for  the  amount  paid  to  the  different  mem- 
bers of  their  firm  for  their  services,  in  the  way 
of  salaries,  as  a  part  of  the  expense  of  conduct- 
inff  their  business  during  the  period  of  the  in- 
fringement. 

15.  Saue — Cost  or  Unsold  Volttmbs. 

No  ci-edit  should  be  allowed  for  the  cost  of  pro- 
ducing volumes  which  remain  unsold.  There 
being  no  profits  from  these,  there  can  be  no 
charge  per  contra. 

16.  Saue— Editorial  Work. 

^0  credit  should  be  allowed  for  the  cost  of  the 
editorial  work  on  the  infringing  volumes. 

17.  Sams— PRoriTS  or  Rbsalbs. 

Defendants  are  properly  charged  with  the 
prodts  of  resales  of  infringing  volumes  which 
they  had  purchased  as  second-hand  books. 

18.  Same- Allowancb  roB  Bxfbnsbs. 

The  master  to  whom  the  aooonnt  for  one  set  of 
volumes  was  oommitted  credited  defendants 
vrith  12}^  per  cent,  of  their  gross  sales  for  ex- 
penses. Anotber  master,  dealing  with  a  second 
set  of  volumes,  allowed  12  per  cent.  Held,  that 
these  conclusions,  being  so  near  aUke,  were 
properly  allowed  to  stand. 

19.  Bamb— Blending  Uattbs. 

Though  the  reports  oontidn  matter  to  which 
the  copyright  cannot  extend,  yet  this  is  so  inex- 
tricably nmiRled  with  matter  proper  to  be  pro- 
tected that  the  profits  from  each  class  cannot  be 
distinguished.  Defendants,  therefore,  being  re- 
sponsible for  so  blending  the  lawful  with  the  un- 
lawful, must  answer  for  the  entire  profits,  under 
the  doctrine  of  confusion  of  goods. 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois. 

James  L,  High,  for  appellants.    O.  W. 

t>  Kretzinger,  for  appellee. 

•  'Blatchtord,  J.  This  is  a  suit  In  equity, 
brought  in  the  circuit  court  of  the  United 
States  for  the  Northern  district  of  Illinois,  on 
the  17th  of  December,  1877,  by  Eugene  B. 
Myers  against  Bernard  Callaghan,  Andrew 
Callaghan,  Andrew  F.  Callaghan,  and  Shel- 
don A.  Clark,  composing  the  firm  of  Callaghan 
&  Co.,  Marsliall  D.  Ewell,  and  Van  Buren 
Denslow.  The  bill  sets  forth  that  the  firm 
of  E.  B.  Myers  &  Chandler,  composed  of  the 
plaintiff  and  Horace  P.  Chandler,  became  the 
proprietors  of  volumes  32  to  88,  both  inclu- 
sive, of  the  reports  of  the  supreme  court  of 
the  state  of  Illinois,  known  as  "Illinois  Re- 
ports," prepared  by  Norman  L.  Freeman; 
that,  as  such  proprietors,  said  firm,  desiring 
to  secure  a  copyright  for  the  several  volumes, 
nnder  the  statutes  of  the  United  States,  de- 
posited in  the  office  of  the  clerk  of  the  district 


court  of  the  United  States  for  the  Northern 
district  of  Illinois,  before  publication,  a 
printed  copy  of  the  title  of  the  several  voI> 
umes ;  and  that  they  afterwards,  and  within 
three  mouths  of  the  publication  of  the  vol-o 
ume,  deposited  in  said  ofQce  a  copy  of  the^ 
•work.  The  dates  of  the  deposit  of  the  titles* 
of  the  several  volumes  were  as  follows:  Vol- 
ume 32,  August  12, 1865;  33,  April  21, 1866; 
34,  October  23,  1866;  35,  January  28,  1867; 
36,  October  11,  1867;  37,  December  31, 1866; 
38,  August  22,  1867.  The  alleged  dates  of 
the  deposit  in  said  office  of  a  copy  of  the  sev- 
eral volumes  were  as  follows:  Volume  32, 
January  17,  1866;  33,  June  8,  1866;  34,  Oc  I 
tober  23,  1866;  35,  March  5,  1867;  36,  No- 
vember 13,  1867;  37,  January  28,  1867;  38, 
October  10, 1867.  The  bill  also  alleges  that 
the  plaintiff  became  the  proprietor  of  vol- 
umes 39  to  46,  both  inclusive,  of  the  reports 
of  the  supreme  court  of  the  state  of  DUnois. 
known  as  "Illinois  Reports,"  prepared  by 
Norman  L.  Preeman;  that,  as  such  proprie- 
tor, he,  desiring  to  secure  a  copyright  for  the 
several  volumes  under  the  statutes  of  the 
United  States,  deposited  in  the  office  of  the 
clerk  of  the  district  court  of  the  United  States 
fur  the  Northern  district  of  Dlinois,  before 
publication,  a  printed  copy  of  the  title  of  the 
several  volumes;  and  that  he  afterwards,  and 
within  three  months  of  the  publication  of  the 
volume,  deposited  in  said  office  a  copy  of  the 
work.  The  dates  of  the  deposit  ot  the  titles 
of  the  several  volumes  were  as  follows:  Vol- 
ume 89,  June  10, 1868;  40.  September  18, 
1868;  41,  December  22,  1868;  42,  May  21, 
1869;  43,  June  21, 1869;  44,  September  27. 
1869;  45,  October  6,  1869;  46,  October  14, 
1869.  The  alleged  dates  of  the  deposit  ia 
said  office  of  a  copy  of  the  several  volnmes 
were  as  follows:  Volume  39,  June  12,  1868; 
40,  November  6, 1868;  41,  January  29, 1869; 
42.  July  7, 1869;  43,  July  7, 1869;  44,  Octo- 
her  2, 1869;  45,  December  8, 1869;  46,  De- 
cember 8, 1869. 

The  bill  further  alleges  that  all  the  volumes 
were  prepared  by  Mr.  Freeman,  and  each 
contained  a  large  amount  of  matter  original 
with  him,  and  a  great  number  of  the  decis- 
ions and  opinions  of  the  supreme  court  of 
Illinois;  that,  among  other  original  matter. 
Mr.  Freeman  prepared  for  each  case  a  sylla- 
bus or  head-notes,  and  for  many  cases  ia 
each  volume  a  statement  of  the  facts  of  the 
case;  that,  also,  in  many  of  them  he  copied, 
or  copied  and  arranged,  the  instructions  ruled^ 
upon  by  the  court  below;  that  he  also  pre-§ 
pared  and  inserted,  or  gave,*in  all  or  many* 
of  them,  the  stipulations  made,  or  made  and 
filed,  therein,  and  in  many  of  them  he  gave 
the  errors  assigned;  that  he  also  prepared, 
for  each  of  them,  a  table  of  the  cases  cited 
therein,  and  a  table  of  the  cases  decided,  and 
other  original  matter,  and  so  arranged  said 
decisions  and  the  matter  therein  contained, 
or  the  matter  in  connection  with  thedecisions, 
as  to  make  each  of  the  books,  or  each  of  the 
books  and  the  matter  therein  contained,  oon- 
Tenient  and  valuable  to  the  persona  using 
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the  decisions;  that,  in  respect  of  volumes  82 
to  38,  the  firm  of  £.  B.  M7ers  &  Chandler, 
and  in  respect  of  volumes  89  to  46,  the 
plaintiff,  purchased  from  Mr.  Ereeman  all 
bis  proprietary  rights  in  the  volumes,  and 
paid  him  a  large  consideration  therefor,  and 
for  his  latx)r  and  care  in  preparing  them, 
and  used  the  labor  and  matter  of  Mr.  Free- 
man in  publishing  the  books;  that,  by  the 
agreements  with  Mr.  Freeman,  the  plaintifF 
and  his  partner  were  to  have  the  copyright  of 
volumes  82  to  38,  and  the  plaiutifl  the  copy- 
right of  volumes  39  to  46;  that  in  respect  of 
volumes  32  to  38,  the  said  firm,  and  in  re- 
spect of  volumes  39  to  46,  the plaintiff,divided 
the  decisions  and  the  matter  accompanying 
them  into  volumes,  and  divided  and  arranged 
each  of  the  volumes  into  pages;  that  the  firm 
published  over  1,500  copies  of  each  of  the  vol- 
umes 32  to  38,  and  the  plaintiff  over  1,500  of 
each  of  the  volumes  39  to  46;  that,  on  the 
13th  of  June,  1868,  said  Chandler  sold  and 
assigned  to  the  plaintiff,  by  a  written  assign- 
ment, all  his  interest  in  and  to  volumes  32 
to  38,  and  the  copyrights  thereof;  and  that 
the  plaintiff  still  has  the  exclusive  right  to 
volumes  32  to  46. 

The  bill  further  alleges  that  about  July, 
1877,  the  plaintiff  reprinted  volumes  37  and 
38,  and,  as  he  made  some  changes  in  the  ar- 
rangement of  their  pages,  he  did,  before  pub- 
lication, deposit  in  the  office  of  the  librarian 
of  congress  a  copy  of  the  printed  title  of  each 
Tolnme,  on  the  20th  of  July,  1877;  that  afler- 
wards,  on  the  28th  of  July,  1877,  and  within 
one  month  of  the  publication  thereof,  he  de- 
posited in  said  office  two  copies  of  each  of  the 
volumes  as  reprinted.  The  bill  also  alleges, 
^  as  to  all  of  the  volumes,  that  the  plaintiff  had 
gthe  exclusive  right  to  the  arrangement  of 
•  each  ottbem,  and  the  exclusive  right  to  pub- 
lish the  head-notes,  or  syllabuses,  and  to  the 
arrangement  of  the  pages  of  the  books,  and 
to  the  division  of  the  opinions  into  separate 
Tolomes,  and  to  the  table  of  cases  cit^  and 
table  of  cases  decided,  as  published  in  each 
of  them,  and  to  the  arrangement  of  the  de- 
eisions.  as  accompanied  with  the  head-notes, 
stipulations,  errors  assigned,  instructions,  ta- 
ble of  cases  cited,  table  of  cases  reported, 
and  indexes  accompanying  the  same,  and 
the  exclusive  right  to  aU  of  said  works,  ex- 
cept to  the  matter  contained  in  the  opinions 
of  the  Judges;  that  the  defendants  had  full 
knowledge  of  the  exclusive  rights  of  the 
plaintiff,  and  attempted  to  buy  them  from 
him,  but  refused  to  pay  the  price  charged  by 
him,  and  thereupon  proceeded  to  reprint  and 
publish  volumes  32  to  38,  and,  in  doing  so, 
used  the  decisions  of  the  supremo  court  of  Il- 
linois only  as  published  by  the  plaintiff,  and 
prepared  the  volumes  from  the  books  of  the 
plaintiff,  and  did  not  procure  the  matter  from 
original  sources,  and  in  all  of  the  books  used 
the  works  of  the  plaintiff,  and  copied  tlie  title- 
pages  thereof,  and  used  the  division  and  ar- 
rangement of  the  plaintiS  in  the  volumes,  and 
the  paging  thereof,  and  copied  the  table  of 
cases  cited  and  the  table  of  cases  reported 


from  each  of  the  books  of  the  plaintiff,  and 
also  copied  from  the  same  the  stipulations, 
errors  assigned,  and  instructions  given  by  the 
court;  that,  in  publishing  the  statements  of 
the  cases,  and  in  preparing  the  syllabuses, 
the  defendants  used  the  books  of  the  plain- 
tiff, and  the  changes  they  made  were  merely 
colorable,  and  were  made  only  for  the  purpose 
of  avoiding  the  claim  of  the  plaintiff;  that  the 
books,  as  printed  and  published  by  the  de- 
fendants, were  all  and  each  merely  imitations 
of  the  volumes  of  the  plaintiff,  corresponding 
in  number;  that  all  and  each  of  said  republi- 
cations by  the  defendants  are  piracies  on  the 
copyrights  of  the  plaintiff,  and  the  books  have 
been  made  by  them  to  take  the  place  of,  and, 
as  far  as  they  can,  to  supersede  the  books  of 
the  plaintiff;  that  the  defendants  are  selling 
them  to  the  persons  who  would  otherwise  buy 
the  books  of  the  plaintiff,  to  his  great  damage 
and  loss;  that  the  defendants  threaten  to  re- 
publish volumes  39  to  46;  and  that  the  aggre- 
gate value  of  the  copyrights  of  the  plaintiff  is^ 
not  less  than  $20,000,  and  his  damage  is  notg 
less  than  that  sum.  *The  bill  waives  an  an-* 
swer  on  oath,  and  prays  for  an  injunction 
perpetually  enjoining  the  defendants  from 
publishing  or  selling,  or  offering  for  sale,  any 
of  the  books,  and  for  a  decree  that  all  of 
them  so  published  by  the  defendants  are  for- 
feited to  the  plaintiff,  and  that  they  be  deliv> 
ered  to  him,  and  for  an  account  of  all  pub- 
lished.and  sold,  and  for  a  decree  for  damages. 
The  members  of  the  firm  of  Callagban  & 
Co.  put  in  an  answer  to  the  bill.  It  sets  up 
that  a  printed  copy  of  volume  32  was  not  de- 
posited until  more  than  three  months  after 
publication.  It  avers  that  but  a  small  amount 
of  original  matter  was  prepared  by  Mr.  Free- 
man for  any  of  the  volumes  82  to  46,  and 
that  but  few  statements  of  cases  were  pre- 
pared by  him.  and  those  few  were  drawn  by 
him  from  the  opinions  of  the  court  in  the 
cases  reported.  It  denies  that  he  prepared 
any  tables  of  cases  cited  for  any  of  those  vol- 
umes, and  denies  that  be  so  arranged  the 
decisions  and  matter  contained  in  the  vol- 
umes as  to  make  the  volumes  convenient  and 
of  value  to  the  persons  using  them.  It  avers 
that  all  matters  contained  in  the  volumes  are 
public  and  common  property,  forming  part  of 
the  law  of  the  state  of  Elinois.  and  as  such 
not  susceptible  of  copyright,  or  in  any  man. 
ner  literary  property,  in  which  a  private  citi- 
zen can  have  a  monopoly  under  the  act  of 
congress  regulating  the  subject  of  copyright; 
that  whatever  labor,  literary  or  otherwise, 
was  done  upon  the  volumes  by  Mr.  Freeman, 
was  done  in  his  official  capacity  as  reporter  of 
the  decisions /}f  the  supreme  court  of  Illinois, 
a  public  office  then  existing  under  and  by  vir« 
tue  of  the  laws  of  that  state,  and  to  which 
Mr.  Freeman  had  been  duly  appointed;  and 
that  all  labor,  literary  or  otherwise,  by  Mr. 
Freeman,  in  his  capacity  as  official  repoi-ter, 
upon  the  volumes,  was  public  and  common 
property,  not  susceptible  of  copyright  or  of 
private  literary  ownership.  The  answer  ad- 
mits that  the  defendants  had  negotiations 
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with  the  plaintiff  concerning  the  purchase  of 

bis  interest  in  volumes  39  to  46,  consisting 

of  the  stereotype  plates  and  printed  stock  of 

^those  volumes;  that,  in  such  negotiations,  the 

^plaintiff  proposed  to  sell  his  copyrights  in 

*  volumes  32  to*46,  bnt  no  price  or  value  was 
ever  attached  by  either  party  to  such  copy- 
rights, and  they  were  always  treated  as  a 
mere  incident  to  the  proposed  sale,  and  all 
offers  made  and  received  on  either  hand  were 
made  with  reference  to  such  stereotype  plates 
and  printed  stock,  and  it  was  understood  by 
all  parties,  that,  if  such  sale  were  consum- 
mated, the  copyrights  should  be  "thiownin, " 
witliout  additional  charge. 

The  answer  also  admits  that,  in  republish- 
ing volumes  32  to  38,  the  defendants  have 
used  the  opinions  of  the  supreme  court  of 
Illinois,  as  published  by  the  plaintiff,  but 
avers  that  they  have  corrected  errors  in 
names,  citations,  and  other  matters  therein, 
and  denies  that  they  have  prepared  the  books 
from  those  of  the  plaintiff,  or  used  the  work 
of  the  plaintiff,  except  in  so  far  as  plaintiff's 
books  are  free  to  the  use  of  any  and  all  per- 
sons, or  have  copied  bis  title-pages,  or  liave 
used  his  paging,  or  have  copied  his  tables  of 
cases  cited  or  reported,  or  the  stipulations, 
-errors  assigned,  or  instructions  given.  It 
avers  that  the  statements  of  cases  and  sylla- 
buses in  the  volumes,  as  republished  by  the 
defendants,  are  wholly  original,  and  entirely 
different  from  and  unlike  those  of  the  plain- 
tiff, except  in  the  few  instances  where  there 
is  an  apparent  resemblance,  owing  to  the  fact 
that  those  of  the  defendants  have  been  drawn 
from  the  opinions  of  the  court,  and  those  of 
the  plaintiff  in  the  same  cases  appear  to  have 
been  drawn  from  the  same  source;  and  that 
the  volumes  so  republished  by  the  defendants 
contain  large  amounts  of  new,  original,  and 
valuable  matter,  prepared  expressly  for  those 
volumes,  and  not  contained  in  any  of  the 
volumes  of  the  plaintiff.  It  admits  that  the 
defendants  have  under  consideration  the  re- 
publication of  volumes  39  to  46.  It  also 
avers  that,  for  many  years  before  the  filing 
of  the  bill,  the  plaintiff  had  abandoned  vol- 
umes 32  to  38;  that  his  stereotype  plates  and 
stock  of  those  volumes  were  destroyed  in  Oc- 
tober, 1871,  and  none  of  them  were  ever  re- 
produced by  him  until  about  July  or  August, 
1877,  when  he  reprinted  volumes  37  and  38; 
that  prior  thereto  he  had  for  many  years  re- 
peatedly announced  that  he  should  never  re- 
^ produce  those  volumes;  that  more  than  a 
gyear  before  the  filing  of  the  bill  the  defend- 

•  ants*  notified  the  plaintiff  of  their  inten- 
tion  to  republish  volumes  32  to  38,  and  fre- 
quently thereafter  notified  him  of  such  in- 
tention, and  publicly  announced  the  same  by 
advertisement,  and  from  time  to  time,  as 
such  republication  progressed,  during  the 
spring  and  summer  of  1877,  notified  him  of 
the  progress  of  the  work,  and,  as  the  volumes 
appeared  from  time  to  time  during  the  spring 
and  summer  of  1877,  the  plaintiff  was  con- 
btantly  apprised  thereof,  and  at  divers  times 
during  that  year,  and  before,  the  defendants 


received  various  propositions  from  the  plain- 
tiff for  an  exchange  of  volumes  32  to  38,  so 
being  republished,  for  volumes  39  to  46, 
which  the  plaintiff  had  for  sale;  that  the 
plaintiff,  down  to  the  filing  of  the  bill,  never 
objected  to  such  republication,  but  always 
appeared  to  acquiesce  therein,  and  encouraged 
the  defendants  to  proceed  therewith,  and 
from  his  conduct  during  such  period  the  de- 
fendants always  believed,  down  to  the  filing 
of  the  bill,  that  such  republication  was  being 
done  with  his  acquiescence  and  consent;  and 
tliat  the  plaintiff,  by  his  conduct,  is  estopped 
from  receiving  the  relief  asked.  The  an- 
swer also  denies  all  the  material  allegations 
of  the  bill. 

Ewell  and  Denslow  each  put  in  an  answer, 
disclaiming  all  interest  In  the  publication  of 
any  volumes  of  the  reports  by  Callaghan  & 
Co.,  and  all  interest  in  such  volumes. 

Issue  was  joined  and  proofs  were  taken, 
and  on  the  lOtb  of  February,  1881,  the  cir- 
cuit court  entered  an  interlocutory  decree, 
finding  that  the  plaintiff  was  the  owner  of 
the  copyright  or  exclusive  right  of  publica- 
tion of  volumes  32  to  38,  and  that  Callugtaan 
&  Co.  had  violated  such  copyright  by  publisb- 
ing,  offering  for  sale,  and  selling  copies  of 
said  seven  volumes,  and  Ewell  and  Denslow 
by  editing  the  same.  The  decree  awarded  a 
perpetual  injunction  against  all  of  the  de- 
fendants from  further  publishing  or  selling, 
or  transferring  or  removing,  any  of  said 
books,  and  ordered  a  reference  to  a  master, 
Henry  W.  Bishop,  to  ascertain  and  report 
what  number  of  each  of  the  volumes  had 
been  printed,  and  what  number  sold,  and  at 
what  prices,  and  directed  that  the  members 
of  the  firm  of  Callaghan  &  Co.  might  be  ex- 
amined in  regard  thereto,  and  might  be  re-8 
quired  to  produce  their  account-books 'and* 
papers,  and  that  the  master  ascertain  and  r»> 
port  what  was  the  market  value  of  each  of 
the  books  of  the  plaintiff  prior  to  the  illegal 
publication  by  the  defendants,  and  what  was 
the  actual  cost  or  value  of  reprinting  and 
binding  each  of  the  volumes,  and  that,  upon 
the  making  of  the  report,  the  plaintiff  might 
apply  for  a  further  order  in  regard  to  the 
damages  to  be  allowed  to  him  for  the  illegal 
publication  and  sale  of  the  volumes.  The 
decree  also  gave  leave  to  the  plaintiff  to  file 
a  supplemental  bill,  based  on  the  fact  that, 
since  the  filing  of  the  original  bill,  Callaghan 
&  Co.  had  proceeded  to  publish  and  sell  cop- 
ies of  the  books  described  in  the  bill  as  vol- 
umes 39  and  41  to  46.  The  decision  of  the 
circuit  court  is  reported  in  10  Biss.  139,  and 
5  Fed.  Bep.  726.  The  ruling  of  the  court 
was  (1)  that  the  volumes  of  reports  were  the 
proper  subject  of  a  copyright  under  the  act 
of  congress,  for  at  least  wliat  was  the  work 
of  the  mind  and  hand  of  the  reporter,  namely, 
the  bead-notes,  and  the  statements  of  facts 
and  of  the  arguments  of  counsel,  notwith- 
standing he  could  have  no  copyright  in  the 
opinions  of  the  court;  (2)  that  there  had 
been  a  compliance  with  the  act  of  congress 
in  the  procurement  of  the  several  copyrights ; 
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(8)  that  the  defendants  had,  in  preparing 
TOlumes  82  to  38,  used  the  volumes  of  the 
plaintiff  so  as  to  interfere  with  his  copyright; 
(4)  that  he  had  not  consented  to  the  publica- 
tions made  by  the  defendants,  or  abandoned 
bis  rights  by  acquiescence,  laches,  or  other- 
wise. 

On  the  14th  of  February,  1881,  the  plain- 
tiff filed  a  supplemental  bill  against  the  same 
defendants,  reciting  the  material  allegations 
of  the  original  bill,  and  averring  that  since 
it  was  filed  the  defendants  had  published  and 
sold  larg^  numbers  of  volumes  89  and  41  to 
46,  and  were  threatening  to  publish  volume 
40;  that  in  the  volumes  they  had  published 
they  had  used  the  plaintiff's  volumes,  and 
bad  copied  his  arrangempnt  or  division  into 
volumes  of  the  matter  contained  in  bis  vol- 
umes, and  had  copied  his  whole  arrangement 
of  each  of  them,  and  had  used  each  of  them 
to  make,  and  had  made,  their  books  an  imi- 
f  tation  and  copies  of  his  books,  and  had  ad- 
gvertlsed  and  sold  their  books  as  the  same 
•  books  as  his,  and  bad  not'resorted  to  the 
records  for  the  opinions  and  other  matter 
contained  in  their  books,  but  had  copied  the 
same  from  his  books,  using  and  copying  con- 
Bidersble  portions  of  the  original  matter  fur- 
nished by  Mr.  Freeman,  in  some  instances 
copying  exactly,  and  in  others  making  merely 
colorable  changes;  that,  before  any  of  the 
publications  of  the  defendants  were  made, 
the  plaintiff  had  advertised  bis  books  exten- 
sively; that  the  decisions  of  the  supreme 
court  of  Illinois,  as  divided  by  plaintiff  into 
volumes,  had,  by  reason  of  what  was  done  by 
bim,  become  known  by  the  name  which  had 
been  applied  to  the  classification  so  made  by 
the  plaintiff;  that  such  division  was  the  prop- 
erty of  the  plaintiff,  and  was  valuable,  and 
was  covered  and  protected  by  his  copyright; 
that  the  defendants  bad  copied  the  title  or 
name  of  each  of  the  books;  tliat  each  of  the 
books  of  the  defendants  was  made  to  super- 
sede and  take  the  place  of  one  of  the  books 
of  the  plaintiff  of  corresponding  number; 
and  that  they  were  being  so  sold,  to  bis  great 
damage. 

The  snpplemental  bill  waives  an  answer  on 
oath,  and  prays  for  a  perpetual  injunction  re- 
straining the  defendants  from  publishing, 
selling,  offering  for  sale,  or  removing  beyond 
the  Jurisdiction  of  the  court,  any  of  said 
books,  and  for  a  decree  that  they  pay  to  the 
plaintiff  all  his  damages  by  reason  of  such 
publication  and  sale.  On  the  18th  of  Febru- 
ary, 1881,  the  members  of  the  firm  of  Calla- 
ghan  &  Co.  filed  a  cross-bill  in  the  same  court 
against  Myers,  reciting  the  proceedings  on 
the  original  bill  and  the  terms  of  the  inter- 
locutory decree  of  February  10,  1881.  It 
averred  that  the  discovery  and  accounting 
provided  for  thereby  were  in  progress  before 
themaster,  Mr.  Bishop;  that  Bernard  Calla- 
ghan,  one  of  the  firm,  had  been  partially  ex- 
amined concerning  the  number  of  volumes 
printed  byCaUaghan  &  Co.,  and  on  hand,  and 
had  already  been  required  to  produce  before 
the  master,  for  the  examination  of  Myers  and 


his  counsel,  books  and  papers  of  Callaghan  & 
Co.,  relating  to  the  volumes  and  the  number 
thereof  printed;  that  such  examination  was 
still  progressing;  that  Callaghan  &Co.  had  in 
their  possession  certain  copies  of  volumes  32^ 
to  38,  and  Myers  claimed  that  he  was  entitledg 
to  a  forfeiture  of  the' same  and  a  delivery* 
thereof;  that  Myers,  on  the  11th  of  Febru- 
ary, 1881,  brought  an  action  of  replevin 
against  Callaghan  &  Co.  to  recover  those  cop- 
ies; that  the  writ  was  in  the  hands  of  the 
marshal  for  service;  that  Myers  was  ignorant 
of  the  precise  number  and  whereabouts  of  tbe 
copies,  but  as  soon  as  the  examination  and 
discovery  then  progressing  before  the  master 
should  have  disclosed  the  number  and  loca- 
tion of  the  copies,  Myers  would  instruct  the 
marshal  to  seize  them  under  the  writ;  that 
Myers  was  not  entitled  to  any  discovery  from 
Callaghan  &  Co.  in  aid  of  his  proceedings  for 
a  for^iture  of  the  copies;  that  Myers,  hav- 
ing taken  the  decree  for  a  discovery  as  to  the 
copies,  and  having  obtained  a  discovery 
thereunder,  and  having  acquiesced  in  the 
publication  of  the  volumes  by  tbe  defendants, 
was  estopped  in  equity  from  claiming  any 
forfeiture  or  recovery  of  any  of  the  copies; 
and  that  such  decree,  and  tlie  examination 
and  discovery  before  the  master,  amounted 
to  a  waiver  of  the  forfeiture  or  recovery  by 
Myers. 

The  cross-blU  waived  an  answer  on  oath, 
and  prayed  for  a  perpetual  injunction  to  re- 
strain Myers  from  further  proceeding  with 
the  action  of  replevin,  and  from  instituting 
any  further  action  for  the  forfeiture  or  recov- 
ery from  Callaghan  &  Co.  of  any  copies  of 
volumes  32  to  38,  and  for  an  injunction  to 
that  effect  pendente  lite.  Myers  answered 
the  cross-bill,  setting  forth  the  interlocutory 
decree  made  in  the  original  suit,  and  admit- 
ting that  he  claimed  that  the  volumes  in  the 
possession  of  Callaghan  &  Co.  became  for- 
feited to  him  under  the  act  of  congress,  and 
alleging  that  the  interlocutory  decree  did  not 
provide  for  a  discovery  or  an  accounting,  and 
that  he  was  not  seeking  any  discovery  from 
Callaghan  &  Co.  for  the  pui-pose  of  aiding  him 
in  procuring  the  possession  of  the  books; 
that  tbe  volumes  were  not  published  by  Cal- 
laghan &  Co.  with  his  knowledge,  acqui- 
escence, or  consent;  that  he  claimed  the  ben- 
efit of  the  forfeiture  provided  for  by  section 
99  of  the  act  of  July  8, 1870,  c.  230.  (16  St. 
214,  now  section  4964  of  the  Revised  Stat- 
utes;) and  that  he  had  done  nothing  to  waive 
or  abandon  the  right  given  to  him  by  that^ 
statute.  A  replication  was  filed  to  this  an-g 
swer.  'The  members  of  the  firm  of  Callaghan* 
Sa  Co.  filed  an  answer  to  the  supplemental 
bill  on  the  22d  of  June,  1881.  It  admitted 
that  the  firm  had  published  and  sold  volumes 
39  and  41  to  46,  and  denied  that  in  publish- 
ing those  volumes  they  had  made  any  other 
use  of  the  plaintiff's  volumes  ttian  such  fair 
and  legitimate  use,  by  way  of  reference,  con- 
sultation, and  otherwise,  as  might  be  made 
of  any  previous  publication  by  a  succeeding 
author  or  compiler  treating  of  the  same  sub- 
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Jectf  and  denied  fbat  tbey  had  copied  the 
plidntifl's  arrangement  or  division  of  matter 
other  than  that  the  cases  reported  in  the  de- 
fendants' volumes  followed  each  other  in  the 
same  order  as  in  the  plaintiff's  volumes,  and 
denied  that  tbey  had  used  the  plaintiff's  vol- 
umes to  make  their  books  an  imitation,  or 
copies  of  them,  or  that  their  books  had  been 
made  in  imitation  of  those  of  the  plaintiff. 
They  denied  that  tbey  bad  advertised  or  sold 
their  books  as  the  same  books  as  those  of  the 
plaintiff,  but  admitted  that  they  had  used  the 
name  "Freeman's  Reports"  in  their  cata- 
logues and  circulars,  and  averred  that  such 
use  was  in  accordance  with  the  uniform  usage 
of  law  publishers,  in  indicating  volumes  of 
law  reports  by  the  name  of  the  original  re- 
porter, and  with  no  intention  of  announcing 
the  volumes  of  the  defendants  as  those  of  the 
plaintiff;  that,  as  appeared  by  their  cata- 
logues and  circulars,  the  defendants,  by  a 
note  immediately  following  the  words  "Free- 
man's Beports,"  directed  attention  to  the 
fact  that  the  volumes  of  the  defendants  were 
adifferent,  revised,  and  re-edited  edition,  and 
were  all  re-reported  and  edited  by  persons 
other  than  Mr.  Freeman,  whose  names  were 
stated  in  the  note;  that  the  plaintiff  had  no 
property  in  the  name  "Freeman's  Bepoits," 
yet,  as  soon  as  the  supplemental  bill  was  filed, 
the  defendants  desisted  from  such  use  of  the 
words  "Freeman's  Beports,"  and  had  cor- 
rected their  catalogues  and  circulars  by  chang- 
ing the  words  "Freeman's  Beports"  to"Dli- 
nois  Beports;"  and  that,  although  tbey  had 
used  the  words  "Freeman's  Beports"  in  the 
manner  described  for  several  years  prior  to 
the  filing  of  the  supplemental  bill,  the  plain- 
tiff had  not  objected  thereto  prior  to  that 
«tlme. 

S  The  answer  admitted  that  the  defendants, 
*  In  making  theifbooks,  had  taken  the  opin- 
ions of  the  court  from  the  volumes  as  re- 
ported by  Mr.  Freeman,  but  stated  that  in  all 
cases  they  had  carefully  compared  each  of  the 
opinions  with  the  original  opinions  of  the 
court,  on  file  or  recorded  in  the  respective 
cases,  and  had  made  frequent  corrections 
therein  to  correspond  with  the  originals;  and 
that,  except  as  to  such  use  of  the  opinions, 
the  remaining  matter  in  the  volumes  of  the 
defendants  was  obtained  from  the  original 
records  of  the  court,  and  was  arranged,  re- 
ported, compiled,  and  edited  wholly  by  the 
original  labor  of  the  editors  employed  by  the 
defendants  for  that  purpose,  and  whose 
names  appeared  as  such  editors  on  the  title- 
page  and  cover  of  each  of  the  volumes  of  the 
defendants.  It  also  averred  that  the  titles  of 
the  volumes  of  the  defendants  were  so  dif- 
ferent from  those  claimed  by  the  plaintiff 
that  they  could  not  be  mistaken  therefor  even 
by  a  casual  purchaser  or  observer;  and  that 
the  volumes  of  the  defendants  were  new  and 
original  productions,  with  new  and  original 
tables  of  cases,  head-notes,  statements  of 
facts,  abstracts  of  briefs  of  counsel,  corrected 
opinions,  foot-notes,  and  indexes,  and  were 
In  no  manner  copies  of  or  infringements  upon 


the  volumes  of  the  plaintifF.    It  also  averred 

that  the  plaintiff  could  not  have,  under  the 
acts  of  congress  or  otherwise,  any  exdusiva 
light  in  the  opinions  of  the  court,  as  pub- 
lished, or  in  their  arrangement  or  division, 
or  in  the  titles  of  the  volumes.  The  answer 
also  denied  all  the  material  allegations  of  the 
supplemental  bill.  A  replication  was  filed  to 
this  answer.  Swell  and  Denslow  answered 
the  supplemental  bill  by  an  answer  disclaim* 
ing  all  interest  in  the  publication  of  the  vol- 
umes named  in  the  supplemental  bill,  and  all 
interest  in  those  volumes. 

On  the  2d  of  January,  1883,  Meyers 
amended  his  supplemental  bill  by  averring 
that  the  defendants  had  infringed  his  copy- 
right by  reprinting  and  publishing  volume  40. 
An  answer  was  put  in  to  such  amendment, 
and  a  replication  to  that  answer.  Proofs 
were  taken  as  to  the  supplemental  bill,  and 
on  the  3d  of  March,  1884,  the  court  made  an^ 
interlocutory  decree  that  the  plaintiff  was  then 
owner  of  the  copyright  and  of  the*exclusiv«* 
right  of  publication  of  volumes  39  to  46;  that 
the  defendants  had  in  some  particulars  in- 
fringed said  copyrights ;  and  that  the  plaintiff 
recover  the  profits  received  or  made  or  ac- 
crued therefrom;  and  referring  it  to  John  I. 
Bennett,  a  master,  to  report  such  profits ;  and 
directing  that  the  defendants  might  be  ex- 
amined in  relation  thereto,  and  might  be  re- 
quired to  produce  before  the  master  their 
books  of  account  and  papers  relating  to  the 
publication  and  sale  of  such  volumes,  and 
that  the  master  should  report  also  the  dam-, 
ages.  The  decision  of  the  court  is  found  in 
20  Fed.  Bep.  441.  The  only  question  coa« 
sidered  in  the  decision  was  that  of  infringe- 
ment. The  court  held  that  in  some  respects, 
in  each  case,  the  Freeman  volume  had  been 
used  by  the  defendants,  in  the  head-notes, 
the  statements  of  facts,  and  the  arguments 
of  counsel.  On  the  17th  of  April,  1882,  the 
master,  Mr.  Bishop,  reported  that  the  de- 
fendants had  printed  4,313  of  volumes  32  to 
38,  and  had  sold  2,909  of  the  same,  the 
amount  of  the  sales  of  the  several  volumes 
being  as  follows:  Volume  32,  $1,990.91;  33, 
«1,971.73;  84,  «1.884.24;  35,  »1,945.09;  36, 
81.933.47;  37,  81.878.68;  38,  81,847.07,— 
being  a  total  of  813,451. 19,  and  an  average  of 
84.62j^  per  volume.  He  stated  that  no  testi- 
mony bad  been  offered  as  to  the  market  value 
of  the  volumes  before  publication  by  the  de> 
f  endants.  He  also  reported  the  cost  or  value 
of  reprinting  and  binding  the  several  vol« 
umes  to  be  as  follows:  Volume  32,  8942.88; 
33,  $782.35;  34,  8664.13;  85,  8843.50;  36. 
8835.97;  37,  8773.18;  38,  8885.78,— making 
a  total  of  85,727.79,  not  including  the  item  of 
proof-reading,  or  the  item  of  expense  of  sell- 
ing, or  a  charge  for  stereotyping.  The  de- 
fendants excepted  to  this  report,  because  the 
master  had  not  allowed  to  the  defendants 
the  amount  paid  by  them  for  proof-reading 
and  editorial  work  on  the  volumes,  or  for 
stereotyping.  The  court,  on  a  hearing  on 
the  report  and  exceptions,  referred  the  cause 
back  to  the  master,  Mr.  Bishop,  to  ascertain 
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and  report,  on  the  evidence  given,  and  on 
further  evidence,  the  total  amount  of  the 
damages  sustained  by  the  plaintiff  in  conse- 
quence of  the  illegal  publication  and  sale. 
d  Mr.  Bishop  made  a  second  report  on  the  2d 
g  of  February,  1884,  on  the  previous  proofs 

•  and  on  new  testimony.  'He  again  reported 
the  total  number  of  copies  printed  of  volumes 
32  to  38  to  have  been  4,813,  and  the  total 
number  of  them  sold  to  have  been  2,909.  He 
reported  the  amount  of  sales,  as  before,  by 
items,  making  a  total  of  $13,451.19,  and  an 
average  of  $4.62|  per  volume.  Excluding 
charges  for  stereotyping,  counsel  fees,  edito- 
rial work,  and  proof-reading,  and  including 
123  per  cent,  of  the  gross  sales  as  a  legitimate 
item  of  expense  in  conducting  the  business 
of  the  defendants  in  the  course  of  the  publi- 
cations, he  reported  the  cost  of  reprinting  and 
binding  the  several  volumes  to  have  been  as 
foUows:  Volume  32,61,064.25;  33.  $883.06; 
34.  $749.63;  35,  $952.10;  36.  $943.59;  37, 
$872.70;  38.  $999.81,— making  the  total  cost 
of  reprinting,  binding,  and  disposing  of  the 
volumes,  $6,465.14.  Deducting  that  from 
the  $13,451.19  left  a  balance  of  $6,986.05, 
which  he  reported  as  the  damages  sustained 
by  the  plaintiff  by  reason  of  the  illegal  sale 
and  publication.  The  plaintiff  filed  sundry 
exceptions  to  the  second  report  of  Mr.  Bishop, 
and  the  defendants  filed  three  exceptions  to 
it.  The  first  exception  of  the  defendants  was 
that  the  master  had  not  allowed  them  credit 
for  the  cost  of  stereotyping;  the  second,  that 
he  had  not  allowed,  as  part  of  the  expenses 
of  conducting  the  business  of  the  defendants, 
salaries  paid  to  them  for  their  services,  the 
same  amounting  to  about  $12,000  a  year;  the 
third,  that  he  had  allowed  to  them  only  12J 
per  cent,  of  their  gross  sales  as  expenses  in- 
cnrred  in  effecting  such  sales,  and  had  not 
allowed  the  salaries  as  a  part  of  such  ex- 
penses, whereas  he  should  have  allowed  credit 
to  them,  on  account  of  such  expenses,  for 
such  additional  percentage  over  and  above 
122  P^''  cent,  as  the  amount  of  such  annual 
salaries  bore  to  the  gross  annual  sales  during 
the  period  in  question.  On  the  24th  of  Octo- 
ber, 1884,  the  master,  Mr.  Bennett,  filed  his  re- 
port, finding  that  the  defendants  had  disposed 
of  2,232  copies  of  vol  umes  39  to  46.  He  stated 
that  the  plaintiff  claimed  that  156  more  vol- 
umes had  been  sold,  making  2,448  in  aU.  The 
156  volumes  were  volumes  which,  after  being 
originidly  sold  by  the  defendants,  bad  again 
come  to  their  hands  and  been  resold  once  or 

^  of  tener.    The  master  disallowed  these  resales, 
gbut  reported  that,  if  they  were  to  befdlowedt 

•  the  sum'of  $696.38  should  be  added  as  dam- 
ages for  such  resales.  He  reported  the  average 
s^e  price  of  the  volumes,  received  by  the  de- 
fendants, to  have  been  $4,464,  making  a  total 
sale  price  of  $10,281.48.  He  reported  that 
the  cost  of  all  the  volumes  sold  was  $4,679.55 ; 
that  the  defendants  were  entitled  to  a  credit 
of  $1,118.49  on  account  of  the  general  ex- 
penses of  conducting  their  business,  being 
12  per  cent,  of  their  gross  sales;  that  the  to- 
tal cost  of  producing  the  volumes  sold  was 


$5,798.04;  and  that,  dednetlng  that  amount 
from  the  $10,231.48,  left  $4,433.44  as  the  total 
amount  of  net  receipts  from  sales,  or  dam- 
ages to  the  plaintiff. 

The  plaintiff  excepted,  by  his  first  and  sec- 
ond exceptions,  to  the  disallowance  in  re> 
spect  of  the  156  copies  resold,  and  filed  other 
exceptions.  The  defendants  filed  exceptions 
in  regard  to  the  number  of  volumes  sold,  the 
number  of  volumes  on  band,  the  average 
price  of  the  sales,  the  total  gross  receipts 
from  the  sales,  the  cost  of  the  volumes  sold, 
the  amount  of  the  credit  for  general  expenses 
of  conducting  their  business,  the  net  receipts 
from  the  sales,  the  refusal  of  the  master  to 
allow  them  credit  for  the  cost  of  producing 
the  volumes  unsold  and  remaining  on  hand, 
or  credit  for  the  sum  expended  by  them  for 
editorial  work  in  preparing  the  volumes,  or 
credit  for  the  amount  expended  by  them  in 
stereotyping  the  volumes,  or  credit  for  the 
amount  paid  them  as  compensation  for  their 
services,  or  credit  on  account  of  sundry  other 
matters.  The  court,  on  a  hearing  on  the  re- 
ports of  the  masters,  and  the  exceptions 
thereto,  sustained  the  first  and  second  excep* 
tions  of  the  plaintiff  to  the  report  of  the  mas- 
ter, Mr.  Bennett,  and  overruled  all  the  other 
exceptions  of  both  parties  to  both  of  the  re- 
ports. On  the  9th  of  July,  1885,  a  final  de- 
cree was  entered,  adjudging  that  the  plaintiff 
recover  $340.70  as  profits  on  the  resales  of 
the  156  volumes,  in  addition  to  the  $4,433.44 
reported  by  the  master,  Mr.  Bennett,  and 
the  $6,986.05  reported  by  the  master,  Mr. 
Bishop,  the  three  sums  amounting  to  $11,- 
760.19.  and  the  costs  of  the  suit    The  decree 

f  ranted  a  perpetual  injunction  as  to  volumes 
2  to  46.  It  also  restrained  the  defendants^ 
from  selling  or  disposing  of  the  stereotypes 
plates  of  those 'volumes,  and  dismissed  the* 
bill  as  to  Denslow  and  Ewell,  without  costs. 
It  further  adjudged  that  the  right  of  the 
plaintiff  to  recover  the  additional  sum  of 
$896.19,  as  claimed  by  the  plaintiff,  and  re- 
ferred to  in  the  second  report  of  the  master, 
Mr.  Bishop,  in  case  the  cost  of  composition 
and  press-work  should  be  ratably  distributed 
over  the  whole  edition  printed  of  volumes  32 
to  38,  and  also  the  rights  of  all  parties  under 
the  cross-bill,  and  the  rights  of  all  parties  to 
the  said  action  of  replevin  for  the  unsold 
copies  of  volumes  32  to  38,  be  reserved  for 
determination  on  the  hearing  of  the  cross- 
bill. The  report  of  the  decision  of  the  cir- 
cuit court  on  the  exceptions  to  the  reports  of 
the  masters  is  found  in  24  Fed.  Bep.  636. 
From  such  final  decree  the  defendants  com- 
posing the  firm  of  Callaghan  &  Co.  have  ap*« 
pealed  to  this  court.  J 

'The  volumes  of  law  reports  of  which  the* 
plaintiff  claims  a  copyright  are  in  the  usual 
form  of  such  works.  Each  volume  consists 
of  a  title-page,  of  a  statement  of  the  entry  of 
copyright,  of  a  list  of  the  judges  composing 
the  court,  of  a  table  of  the  cases  reported  in 
the  volume,  in  alphabetical  order,  of  a  head- 
note  or  syllabus  to  each  opinion,  with  the 
names  of  the  respective  counsel,  and  their 
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arguments  In  some  cases,  and  a  statement  of 
facts,  sometimes  embodied  in  the  opinion  and 
sometimes  preceding  it,  and  of  an  index,  ar- 
rangei]  alpliabetically,  and  consisting  sub- 
stantially of  a  reproduction  of  tlie  Iiead-notes. 
Of  tins  matter,  all  but  the  opinions  of  the 
court  and  what  is  contained  in  those  opin- 
ions is  the  worlc  of  the  reporter,  and  the  re- 
sult of  intellectual  labor  on  bis  part 

The  broad  proposition  is  contended  for  by 
the  defendants  that  these  law  reports  are  pub- 
lic property,  and  are  not  susceptible  of  pri- 
vate ovvnersliip,  and  cannot  be  the  subject  of 
copyright  under  the  legislation  of  congress. 
It  is  urged  that  Mr.  Freeman,  the  reporter, 
was  a  public  officer,  whose  office  was  created 
by  chapter  29  of  the  Revised  Statutes  of  lUi- 
^nois  of  1845,  which  enacted  as  follows,  in  re- 
Jgard  to  the  supreme  court  and  the  reporter- 
•  *  "Sec.  20.  The  court  shall  appoint  some 
person  learned  in  the  law  to  minute  down 
and  make  report  of  all  the  principal  matters, 
drawn  out  at  length,  with  the  opinion  of  the 
court,  in  all  such  cases  as  may  be  tried  be- 
fore the  said  court;  and  the  said  reporter 
shall  have  a  right  to  use  the  original  writ- 
ten opinion  after  it  shall  have  been  recorded 
by  the  clerk. 

"Sec.  21.  The  reporter,  before  entering 
upon  his  duties,  shall  be  sworn  by  some  one 
of  the  justices  of  the  supreme  court  faith- 
fully to  perform  the  duties  of  his  said  office. 
He  may,  for  misconduct  in  office,  neglect  of 
duty,  incompetency,  or  other  cause  shown, 
to  be  entered  of  record,  be  removed  from  of- 
fice. 

"Sec.  22.  It  shall  be  the  duty  of  the  re- 
porter to  deliver  to  the  secretary  of  state,  as 
soon  as  convenient  after  publication,  such 
number  of  copies  of  the  respective  volumes 
of  the  reports  of  said  court  as  may  be  neces- 
sary to  enable  the  said  secretary  to  distribute 
the  same  in  the  manner  provided  in  the  fol- 
lowing section,  together  with  one  hundred 
copies  in  addition,  to  be  deposited  in  the  sec- 
retary's office  for  the  use  of  the  state. "  Sec- 
tion 23  provided  for  the  distribution  of  the 
volumes  by  the  secretary  of  state,  and  section 
24  provided  that,  upon  the  delivery  of  the 
requisite  number  of  any  volume,  the  secre- 
tary of  state  should  deliver  to  the  reporter  a 
certificate  specifying  the  number  of  copies 
which  had  been  so  delivered,  and  that  such 
certificate  should  entitle  the  reporter  to  a 
warrant  drawn  by  the  auditor  of  public  ac- 
counts upon  the  treasury  for  an  amount,  for 
those  volumes,  at  the  price  for  which  tlie 
books  should  be  sold  to  individuals,  provided, 
the  price  should  not  exceed  the  ordinary  price 
of  law  books  of  the  same  description,  to  be 
determined  by  the  auditor,  treasurer,  and 
secretary  of  state.  These  statutory  provis- 
ions were  amended  in  1863,  by  making  the 
term  of  office  of  the  reporter  six  yeara,  and 
in  1865  it  was  enacted  that  the  price  of  the 
volumes  to  be  delivered  to  the  secretary  of 
state  should  be  $6  each.  The  reporter  was 
given  a  salary,  by  law,  in  1877,  of  $6,000  a 
year. 


It  la  further  contended  that  Mr.  Freeman,  ^ 
in  preparing  the  official  edition  of  the  reports,  J 
was  not  an  author,  within'the  meaning  of  • 
the  act  of  congress,  and  that  it  was  not  in- 
tended by  that  act  that  he  should  assert  a 
monopoly  in  the  result  of  his  official  labors. 

But,  although  there  can  be  no  copyright  in 
the  opinions  of  the  judges,  or  in  the  work 
done  by  them  in  their  official  capacity  as 
judges,  (Banks  v  Manchester,  ante,  36,)  yet 
there  is  no  ground  of  public  policy  on  which 
a  reporter  who  prepares  a  volume  of  law  re- 
ports, of  the  character  of  those  in  this  case^ 
can,  in  the  absence  of  a  prohibitory  statute, 
be  debarred  from  obtaining  a  copyright  for 
the  volume  which  will  cover  the  matter 
which  is  the  result  of  his  intellectual  labor. 
In  the  present  case  there  was  no  legislation 
of  the  state  of  Illinois  which  forbade  the  ob- 
taining of  such  a  copyright  by  Mr.  Freeman, 
or  which  directed  that  the  proprietary  right 
which  would  exist  in  him  should  pass  to  the 
state  of  Illinois,  or  that  the  copyright  should 
be  taken  out  for  or  in  the  name  of  the  state, 
as  the  assignee  of  such  proprietary  right. 
Even  though  a  reporter  may  be  a  sworn  pub- 
lic officer,  appointed  by  the  authority  of  the 
government  which  creates  the  court  of  which 
he  is  made  the  reporter,  and  even  though  he 
may  be  paid  a  fixed  salary  for  his  labors,  yet, 
in  the  absence  of  any  inhibition  forbidding 
him  to  take  a  copyright  for  that  which  is  the 
lawful  subject  of  copyright  in  him,  or  re- 
serving a  copyright  to  the  government  as  the 
assignee  of  his  work,  he  is  not  deprived  of 
the  privilege  of  taking  out  a  copyright  which 
would  otherwise  exist.  There  is,  in  such 
case,  a  tacit  assent  by  the  govei-nment  to  his 
exercising  such  privilege.  The  universal 
practical  construction  has  been  that  such 
right  exists  unless  it  is  affirmatively  forbid- 
den or  taken  away,  and  the  right  has  been 
exercised  by  numerous  reporters,  officially 
appointed,  made  sworn  public  officers,  and 
paid  a  salary,  under  the  governments  both  of 
states  and  of  the  United  States. 

This  question  was,  it  is  true,  not  directly 
adjudged  in  Wheaton  v.  Peters,  8  Pet.  591. 
In  that  case  the  owners  of  the  copyrights  of 
Wbeaton's  Beports  of  the  Supreme  Court  of  « 
the  United  States  brought  a  suit  in  equityj 
against  Mr.'Peters  for  publishing  and  selling* 
a  volume  of  his  Condensed  Beports  of  the 
Supreme  Court.  The  bill  was  dismissed  by 
the  circuit  court.  On  an  appeal  by  the  plain- 
tiffs to  this  court  one  of  the  points  urged 
by  the  defendants  was  that  reports  of  the  de- 
cisions of  this  court,  published  by  a  reporter 
appointed  under  the  authority  of  an  act  of 
congress,  were  not  within  the  provisions  of 
the  law  for  the  protection  of  copyrights. 
This  court  held  (1)  that  the  plaintiffs  could 
assert  no  common-law  right  to  the  exclusive 
privilege  of  publishing,  but  must  sustain 
such  right,  if  at  all,  under  the  legislation  of 
congress;  (2)  that,  under  such  legislation, 
there  must  have  been,  in  order  to  secure  the 
copyright,  a  compliance  with  the  provisions 
of  the  statute  in  regard  to  the  publication  in 
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«  newspaper  of  a  copy  of  the  record  of  the 
title  of  the  book,  and  in  regard  to  the  deliv- 
ery of  a  copy  of  it,  after  publication,  to  the 
flecretary  of  state.  The  court  remanded  the 
case  to  the  circuit  court  for  a  trial  by  a  jury 
as  to  whether  there  had  been  a  compliance 
with  the  above-named  requisites  of  the  act 
of  congress.  In  a  note  by  Mr.  Peters,  at  page 
618  of  the  report  of  the  case,  he  states  that 
he  has  been  informed  that  the  court  did  not 
consider  the  point  whether  reports  of  the  de- 
cisions of  the  court,  published  by  a  reporter 
appointed  under  the  authority  of  an  act  of 
congress,  were  within  tlie  provisions  of  the 
law  for  the  protection  of  copyrights.  When 
the  suit  was  brought,  Mr.  Wheaton  had  pub- 
lished the  12  volumes  of  his  copyrighted  re- 
ports. The  allegation  of  the  bill  was  that 
the  volume  complained  of,  published  by  Mr. 
Peters,  contained  all  the  reports  of  cases 
found  in  the  first  volume  of  Wheaton's  Re- 
ports. It  appears  from  the  report  of  the  case, 
and  the  record  in  it,  that  Mr.  Wheaton  had 
pnblistaed  his  first  volume  in  1816.  and  his 
twelfth  volume  in  1827.  From  March  S, 
1817,  for  three  years,  the  reporter  had  a  sal- 
ary of  61,000  a  year,  and  the  same  salary 
from  May  15,  1820,  to  March  8. 1826,  and  for 
three  years  from  February  22,  1827.  The 
decree  of  this  court,  providing  for  a  trial  by 
a  jury,  (page  698,)  covered  the  entire  12  voi- 
^  nmes  of  Wheaton ^s  Beports. 
2  If  tins  court  had  been  of  opinion  that  there 
Toould  not*  have  been  a  lawful  copyright  in 
the  volumes  of  Wheaton's  Beports,  it  would 
have  been  useless  to  send  the  case  baclc  to  the 
circuit  court  for  an  inquiry  whether  the  con- 
ditions precedent  to  the  obtaining  of  a  lawful 
copyright,  under  the  act  of  congress,  liad 
l>e«n  complied  with,  especially  in  view  of  the 
fact  thai  the  opinion  of  the  court  concludes 
(page  668)  with  this  statement:  "It  may  be 
proper  to  remark  that  the  court  are  unani- 
mously of  opinion  that  no  reporter  has  or  can 
have  any  copyright  in  the  written  opinions 
delivered  by  this  court,  and  that  the  judges 
thereof  cannot  confer  on  any  reporter  any 
such  right."  Therefore,  the  only  matter  in 
Wheaton's  lieports  which  could  have  been 
the  subject  of  the  copyrights  in  regard  to 
which  the  jury  trial  was  directed  was  the 
matter  not  embracing  the  written  opinions 
of  the  court,  namely,  the  title-page,  table  of 
cases,  head-notes,  statements  of  facts,  argu- 
ments of  counsel,  and  index.  Such  work  of 
the  reporter,  which  may  be  the  lawful  sub- 
ject of  copyright,  comprehends  also  the  order 
of  arrangement  of  the  cases,  the  division  of 
the  reports  into  volumes,  the  numbering  and 
paging  of  the  volumes,  the  table  of  the  cases 
cited  in  the  opinions,  (where  such  table  is 
made.)  and  the  subdivision  of  the  index  into 
appropriate,  condensed  titles,  involving  the 
distribution  of  the  subjects  of  the  various 
bead-notes,  and  cross-references,  where  such 
exist.  A  publication  of  the  mere  opinions 
4it  the  court,  in  a  volume,  without  more, 
would  be  comparatively  valueless  to  anyone. 
The  case  of  Wheaton  v.  Peters  was  decided 


at  January  term,  18S4.  In  Gray  t.  Bnssell, 
1  Story,  11,  in  1889,  Mr.  Justice  Stort,  In 
speaking  of  the  question  as  to  how  far  a  per* 
son  was  at  liberty  to  extract  the  substance  of 
copyrighted  law  reports,  says,  (page20:)  "In 
the  case  of  Wheaton  v.  Peters,  8  Pet.  591, 
the  same  subject  was  considered  very  much 
at  large.  It  was  not  doubted  by  the  court 
that  Mr.  Peters'  Condensed  Reports  would 
have  been  an  infringement  of  Mr.  Wheaton's 
copyright,  supposing  that  copyright  properly 
secured  under  the  act,  if  the  opinions  of  the 
court  had  been  or  could  be  the  proper  subject 
of  the  private  copyright  by  Mr.  Wheaton. 
But  it  was  held  that  the  opinions  of  the  court, « 
being  published  under  the  authority  of  con-g 
gress,  were  not'the  proper  subject  of  private* 
copyright.  But  it  was  as  little  doubted  by 
the  court  that  Mr.  Wheaton  had  a  copyright 
in  his  own  marginal  notes,  and  in  the  argu- 
ments of  counsel  as  prepared  and  arranged 
in  his  work.  The  cause  went  back  to  the  cir- 
cuit court  for  the  purpose  of  further  inquiries 
as  to  the  fact  whether  the  requisites  of  the 
act  of  congress  had  been  complied  with  or 
not  by  Mr.  Wheaton.  This  would  have  been 
wholly  useless  and  nugatory  unless  Mr. 
Wheaton's  marginal  notes  and  abstracts  of 
arguments  could  have  been  the  subject  of  a 
copyright,  (for  that  was  the  work  which  could 
be  the  subject  of  a  copyright;)  so  that,  if  Mr. 
Peters  had  violated  that  right,  Mr.  Wheaton 
was  entitled  to  redress."  Tin's  seems  to  us 
to  be  a  proper  view  of  the  decision  in  Whea- 
ton v.  Peters,  and  that  decision  is  as  applica- 
ble where  a  reporter  receives  a  compensation 
or  salary  from  the  government  as  where  he 
does  not,  in  the  absence  of  any  restriction 
against  his  obtaining  a  copyright. 

In  the  present  case,  although  Mr.  Free- 
man, during  the  period  of  his  preparation  of 
volumes  32  to  46,  received  no  direct  salary 
from  the  state,  it  is  contended  by  the  de- 
fendants that  he  received  from  the  state  com- 
pensation for  his  services,  through  the  pur- 
chase by  it,  under  a  statute,  of  copies  of  his 
volume  at  a  stated  price  of  S6  per  copy  for 
553  copies  of  each  volume,  and  that  this  was 
substantially  the  payment  of  a  salary  to  him 
by  the  state.  But,  as  stated  before,  in  the 
view  we  take  of  the  case,  the  question  of  a 
salary  or  no  salary  has  no  bearing  upon  the 
subject.  The  general  proposition  that  the 
reporter  of  a  volume  of  law  reports  can  ob- 
tain a  copyright  for  it  as  an  author,  aud  that 
such  copyright  will  cover  the  parts  of  the 
book  of  which  he  is  the  author,  although  he 
has  no  exclusive  right  in  the  judicial  opin- 
ions published,  is  supported  by  authority. 
Curt.  Copyr.  131, 132;  Butter  worth  v.  Robin- 
son, 5  Ves.  709;  Gary  v.  Longman,  1  East, 
858,  and  note,  362 ;  Mawman  v.  Tegg,  2  Russ. 
385,  398,  899;  Hodges  v.  Welsh,  2  Ir.  Eq. 
266,  287;  Lewis  v.  Fnllarton,  2  Beav.  6; 
Saunders  v.  Smith,  8  Mylne  &  C.  711;  Sweet 
V.  Benning,  16  C.  B.  491 ;  Jarrold  v.  Hou1-h 
ston,  8  Kay  &  J.  708.  719,  720.  $ 

*It  is  further  contended  by  the  defendants* 
that  the  plaintiff  is  not  entitled  to  relief  in  re- 
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tpect  tOTolnmes  82  to  46.  becaase  he  did  not 
oomplj  with  the  conditions  of  the  statute  con- 
cerning copyrights.  Those  volumes  were  all  of 
them  published  while  the  act  of  congress  of 
February  3,  1831,  c.  16,  (4  St.  436.)  was  in 
force.  The  fourth  section  of  that  act  provided 
that  no  person  should  be  entitled  to  the  benefit 
of  the  act  unless  he  should,  before  publica- 
tion, deposit  a  printed  copy  of  the  title  of  the 
book  intended  to  be  copyrighted  in  the  clerk's 
oflSce  of  the  district  court  of  the  district 
wherein  the  author  or  proprietor  should  re- 
side. The  section  also  required  that  the  clerk 
shoald  record  such  title  forthwith,  in  a  book, 
in  words  prescribed  in  the  section,  giving  a 
copy  of  the  title,  under  the  seal  of  the  court, 
to  the  author  or  proprietor,  whenever  he 
should  require  the  same.  It  also  provided 
that  the  author  or  proprietor  should,  within 
tliree  months  from  the  publication  of  the 
book,  deliver,  or  cause  to  be  delivered,  a  copy 
of  the  same  to  the  clerk  of  the  district  court, 
and  that  it  should  be  the  duty  of  tlie  clerk, 
at  least  once  in  every  year,  to  transmit  a  cer- 
tified list  of  all  such  records  of  copyright,  in- 
cluding the  titles  so  recorded,  and  the  dates 
of  record,  and  also  all  the  copies  of  books  de- 
posited in  his  office,  to  the  secretary  of  state, 
to  be  deposited  in  his  office. 

Although,  under  section  6  of  the  same  act, 
the  exclusive  right  to  the  copyright  vests 
upon  the  recording  of  the  title  of  the  book, 
and  runs  for  the  prescribed  period  from  tliat 
date,  and  although  the  right  of  action  for  in- 
fringement, under  section  6,  also  accrues  at 
that  time, yet  it  is  quite  clear  that,  under  sec- 
tion 4,  in  respect,  at  least,  to  suits  brought 
after  three  months  from  the  publication  of 
the  book,  it  must  be  shown,  as  a  condition 
precedent  to  the  right  to  maintain  the  suit, 
that  a  copy  of  the  book  was  delivered  to  the 
clerk  of  the  district  court  within  three  months 
from  the  pablication.  Section  5  of  the  same 
act  provides  that  no  person  shall  be  entitled 
to  the  benefit  of  tlie  act  unless  he  shall  give 
information  of  copyright  being  secured,  by 
causing  to  be  inserted  in  the  publisiied  copies, 
on  the  title-page  of  the  book,  or  the  page 
g  immediately  following,  the  words:   "Entered 

•  according  to  act'af  congress,  in  the  year , 

by  A.  B.,  in  the  clerk's  office  of  the  district 
court  of ."  Undoubtedly  the  three  con- 
ditions prescribed  by  the  statute,  namely,  the 
deposit  before  publication  of  the  printed  copy 
of  the  title  of  the  book,  the  giving  of  infor- 
mation of  the  copyright  by  the  insertion  of 
the  notice  on  the  title-page  or  the  next  page, 
and  the  depositing  of  a  copy  of  the  book 
within  three  months  after  the  publication, 
are  conditions  precedent  to  the  perfection  of 
the  copyright.  Wheaton  v.  Peters,  8  Pet. 
591;  Merrell  v.  Tice,  104  U.  S.  557. 

It  is  contended  by  the  defendants  that  the 
plaintiff  has  not  proved  tlie  date  of  the  pub- 
lication of  any  of  the  volumes  in  question; 
ttiat  the  only  proof  he  has  offered  is  in  the 
form  of  certificates  by  the  clerk  of  the  district 
court,  showing  the  dates  of  the  filing  of  the 
printed  titles  of  the  volumes ;  and  that  he  has 


failed  to  show  whether  such  filing  preceded 
or  followed  the  publication  of  the  volumes. 
The  record  shows  that  the  plaintiff,  in  respect 
of  volumes  32  to  46.  offered  in  evidence  15 
certificates  made  by  William  H.  Bradley,  clerk 
of  the  district  court  of  the  United  States  for 
the  Northern  district  of  Illinois,  each  of 
which  was  in  the  following  form,  except  as 
to  the  number  of  the  volume,  and  its  con- 
tents, and  except  that,  as  to  volumes  39  to 
43,  the  name  "Eugene  B.  Myers,"  and,  as  to 
volumes  44  to  46,  the  name  "E.  B.  Myers," 
was  substituted  for  the  names  "£.  B.  Myers 
&  Chandler:" 
"  United  States  of  America,  ITorthem  Diu 

trict  of  nUnota—ta: 
"Cleek's  Offiob  of  the  Disthict  Court 
OF  THE  United  States  fok  Said  Dis- 
trict. 

"Be  it  remembered  that  on  the  12th  day  of 
August,  A.  D.  1865,  E.  B.  Myers  &  Chand< 
ler,  of  said  district,  deposited  in  this  office 
the  title  of  a  book,  as  follows,  to-wil:  Be* 
ports  of  cases  at  law  and  in  chancery  argued 
and  determined  in  the  supreme  court  of  II< 
linois,  by  Norman  L.  Freeman,  counselor  at 
law,  volume  32,  containing  the  remainder  of  § 
the  cases'decided  at  the  April  terra,  and  a* 
part  of  the  cases  decided  at  the  November 
term.  1863, — the  right  whereof  they  claim  as 
proprietors,  in  conformity  with  an  act  of 
congress  entitled  'An  act  to  amend  the  sev* 
eral  acts  respecting  copyrights.' 

"Wm.  H,  Bradley,  Oerk." 
"Northern  Bintrict  of  Illinois — «*: 

"I,  William  H.  Bradley,  clerk  of  the  district 
court  of  the  United  States  for  the  Northern 
district  of  Illinois,  do  hereby  certify  the 
foregoing  to  be  a  true  copy  from  the  records 
of  said  court  in  the  matter  of  the  entry  of  a 
copyright  by  £.  B.  Myers  &  Chandler,  as  the 
same  appears  of  record  in  said  court,  and  now 
remaining  in  my  custody.  In  testimony 
whereof  I  have  hereunto  set  my  hand  and  af« 
fixed  the  seal  of  said  court,  at  my  office,  in 
Chicago,  this  12th  day  of  August,  A.  D.  1865, 
and  of  our  Independence  the  90th  year. 

[L.  8.]  "  Wm.  H.  Bradley.  Clerk. 

"Work  deposited  Jan'y  17, 1866. 

"Wm.  H.  Bradley,  Cl'k." 

The  certificates  show  that  the  dates  of  the 
several  deposits  of  the  titles  and  of  the  works 
were  as  hereinbefore  stated.  The  certificate 
to  the  copy  of  the  title  bears  date  in  each 
case  the  same  day  as  the  deposit  of  the  title. 
In  each  case  the  memorandum  of  the  deposit 
of  the  work  was  in  the  same  form  as  that  in 
regard  to  volume  82,  with  the  necessary 
change  of  date,  except  that  in  regard  to  vol« 
umes  35, 36, 42, 43,  and  44,  the  memorandum 
was,  "Work  deposited  in  my  office,"  with  the 
date.  When  the  certificates  were  offered  in 
evidence,  the  defendants  objected  to  the  in« 
troduction  of  that  portion  of  each  of  the  pa- 
pers, at  the  bottom  thereof,  which  purported 
to  show  the  date  when  the  volume  was  de- 
posited, on  the  ground  that  the  same  consti- 
tuted no  part  of  the  certificate,  but  was  a 
mere  anonymous  statement;  that  it  did  not 
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g  appear  when  orbj  whom  the  same  was  made; 

•  and  that  the  evidence  was*  Incompetent  to 
show  the  date  of  the  deposit.  Tlie  objection 
was  overruled  by  the  court,  and  the  defend- 
ants excepted. 

They  also  objected  to  the  introdnction  of 
the  paper  pertaining  to  volume  34,  on  the 
ground  that,  even  if  the  memorandum  at  the 
bottom  of  the  paper  was  competent  evidence 
of  the  date  when  the  volume  was  deposited, 
the  deposit  was  made  at  the  same  time  with 
the  deposit  of  the  printed  title-page,  namely, 
October  28, 1866;  tliat  it  did  not  appear  that 
the  title-page  was  filed  in  advance  of  the  pub- 
lication, and  the  work  deposited  after  publi- 
cation; and  that  the  paper  was  therefore  in- 
competent as  evidence.  The  objection  was 
overruled  by  the  court,  and  the  defendants 
excepted  to  such  ruling.  The  defendants  also 
objected  to  the  introduction  of  the  paper  as 
to  volume  85,  for  the  reason  that  it  purport- 
ed to  show  that  the  title  of  the  volume  was 
deposited  on  the  28th  of  January,  1867,  while 
the  printed  notice  on  the  back  of  the  title- 
page  of  that  volume  stated  that  the  copyright 
was  entered  "in  the  year  1866;"  and  that,  be- 
cause of  such  variance,  the  paper  was  incom- 
petent as  evidence.  The  objection  was  over- 
ruled by  the  court,  and  the  defendants  ex- 
cepted to  the  ruling.  These  various  objections 
are  now  urged  by  the  defendants,  and  it  is 
contended  that  the  memorandum  of  the  date 
of  the  deposit  of  the  work,  written  on  the 
certificate,  and  purporting  to  be  signed  by 
the  clerk,  is  not  in  the  form  of  a  certificate 
by  the  clerk  of  the  fact  and  the  date  of 
deposit  of  the  book,  and  is  not  competent 
proof  of  such  fact  or  date,  and  is  not  attested 
by  the  official  seal  of  the  clerk;  and  that  no 
proof  was  offered  as  to  the  genuineness  of 
the  signature  purporting  to  be  that  of  the 
clerk. 

The  statute  makes  no  provision  for  the 
keeping  by  the  clerk  of  a  record  of  the  de- 
posit of  the  book  with  him  after  publication. 
The  memorandum  of  the  deposit  of  the  book, 
signed  In  each  case  by  the  clerk,  appears  to 
have  been  written,  in  each  case,  on  the  cer- 
tified copy,  furnished  to  the  proprietor,  by 
the  clerk,  of  the  record  of  the  deposit  of  the 
title  of  the  book.  The  two  things  were  thus 
K  connected  together  by  the  act  of  the  officer 
I  whose  duty  it  was  to  receive  both  the  deposit 

*  of  the  title  and  the  deposit  of  the  book.  The 
paper  amounts  to  a  sufficient  certificate  by 
him  of  the  fact  and  the  date  of  the  deposit  of 
the  book.  In  tlie  absence  of  evidence  to  the 
contrary,  which  it  was  open  to  the  defend- 
ants to  introduce,  it  must  be  presumed  that 
the  deposit  of  the  title  was  made  in  each  case 
before  publication,  and  also  that  in  every  in- 
stance where  the  work  purports  to  have  been 
deposited  within  three  months  after  the  date 
of  the  deposit  of  the  title,  it  was  deposited 
within  three  months  after  publication.  So, 
also,  in  the  case  of  volume  84,  it  must  be 
equally  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  the  deposit  of  the  title 
was  made  before  publication,  and  that  the 


deposit  of  the  work,  thongh  made  on  the 
same  day  with  the  deposit  of  the  title,  was 
not  made  prior  to  publication. 

In  the  case  of  volume  32,  however,  although 
it  is  to  be  presumed  that  the  title  was  depos- 
ited before  publication,  yet,  as  the  work  was 
deposited  five  months  and  five  days  after  the 
deposit  of  the  title,  it  cannot  be  presumed 
that  such  deposit  of  the  work  was  made  with- 
in three  months  after  publication.  The  evi- 
dence, therefore,  fails  as  to  volume  32;  but 
it  is  sufficient,  prima  facie,  as  to  all  the  other 
volumes.  Section  4  of  the  act  of  1831  requires 
the  clerk  to  give  a  copy  of  the  title  as  depos- 
ited and  recorded,  under  the  seal  of  the  court, 
to  the  author  or  proprietor  who  deposits  it, 
whenever  he  shall  require  the  same.  Neces- 
sarily such  copj'  is  sufficient  pr^TOa/ocie  ev- 
idence of  the  deposit  of  the  title.  Such  a  copy 
was  given  In  regard  to  each  of  the  volumes 
in  question  here.  On  each  of  these  papers 
the  memorandum  of  the  fact  and  of  the  date 
of  the  deposit  of  the  work,  signed  by  the 
clerk,  was  written.  The  clerk  was  the  officer 
required  to  receive  the  deposit  of  the  work. 
He  was  not  required  to  keep  a  record  of  such 
deposit,  and  he  was  required  to  transmit  the 
works  so  deposited  to  the  secretary  of  state 
at  least  once  a  year.  The  memorandum  in 
the  present  case  of  the  fact  and  date  of  the 
deposit,  purporting  to  be  signed  by  the  clerk, 
must  be  regarded  as  a  sufficient  prima /acf« 
certificate  of  such  deposit,  and  as  competent 
evidence  of  the  fact  and  of  the  dale,  without 
further  proof  of  the  signature  of  the  clerk,  S 
'that  being  on  the  same  paper  with  bis  signa-* 
ture  as  clerk  to  the  certificate  of  the  copy  of 
the  record  of  the  deposit  of  the  title,  and  it 
being  open  to  the  defendants  to  show  that 
bis  signature  to  the  memorandum  was  not 
genuine.  We  do  not  think  the  present  case 
is  governed  Imt  the  decision  in  Merrell  v.  Ticet 
104  U.  S.  557.  In  that  case  the  librarian  of 
congress  had  given  a  certificate  to  a  copy  of 
the  record  of  the  deposit  of  the  title  of  the 
book.  On  that  paper  was  written  a  memo- 
randum in  these  words:  "Two  copies  of  the 
above  publication  deposited"  on  a  date  given. 
This  memorandum  was  not  signed  by  the 
librarian  of  congress.  This  court  held  the 
memorandum  not  to  be  competent  as  proof  of 
the  deposit  of  the  two  copies  of  the  book,  on 
the  ground  that  it  was  not  a  certificate  of  that 
fact.  We  are  of  opinion  that  the  memoran- 
dum In  the  present  case,  purporting  to  be 
signed  by  the  same  clerk,  is  substantially  a 
certificate  of  the  fn<>t  and  date  of  the  deposit 
of  the  work,  written  by  him  on  the  same  pa- 
per with  the  other  certiflc^ite,  and  that  it  is 
not  open  to  the  objection  which  obtained  in 
the  case  of  Merrell  v.  Tice. 

The  defendants  offered  in  evidence  certifi- 
cates made  by  the  auditor  of  public  accounts 
and  by  the  secretary  of  state  of  the  state  of 
Illinois,  showing  that,  on  the  2d  of  October, 
1865,  Mr.  Freeman  delivered  to  the  secretiu-y 
of  state,  for  the  use  of  the  slate,  553  copies 
of  volume  82,  required  bylaw  to  be  furnished 
by  the  reporter,  and  on  the  23d  of  Oclober, 
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1866,  553  copies  of  volame  34.  The  Intro- 
duction of  this  evidence  was  objected  to  by 
the  plaintiff  on  the  groand  that  the  papers 
eonstituted  no  evidence  of  the  publication  of 
either  of  the  volames,  and  were  incompetent. 
The  objection  was  sustained  by  the  court, 
and  the  defendants  excepted  to  the  ruling. 
The  exclusion  of  these  papers  is  assigned  as 
error.  The  papers  also  show  the  payment  by 
the  state,  for  each  set  of  the  copies,  at  the  rate 
of  six  dollars  per  volame.  As  the  delivery  of 
the  copies  of  volume  32  to  the  secretary  of 
state,  for  the  use  of  the  state,  took  place  on 
the  2d  of  October,  1865,  and  the  work  was 
not  deposited  in  the  clerk's  office  until  the 
g  17th  of  January,  1866,  it  is  contended  that 
sauch  delivery  of  the  copies  to  the  state*was  a 
publication  of  the  volume,  and  that  the  de- 
posit of  it  did  not  take  place  until  3  months 
and  15  days  after  publication.  We  think  this 
assignment  of  error  must  prevail;  that  the 
evidence  offered  v/as  competent;  that  the  de- 
livery of  the  copies  for  the  use  of  the  state 
was  a  publication  of  the  volume;  that  the  de- 
posit of  the  work  was  not  made  in  time;  and 
that  tlie  copyright  of  volame  32,  therefore, 
fails.  But  we  do  not  think  the  same  objec- 
tion is  tenable  as  to  volume  34,  although  the 
553  copies  of  that  volume  were  delivered  on 
October  23,  1866,  and  the  title  and  the  work 
were  both  of  them  deposited  on  that  day.  It 
must  be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  the  deposit  of  the  title 
preceded  the  publication,  and  that  the  deliv- 
ery of  the  copies  to  the  secretary  of  state  pre- 
ceded the  deposit  of  the  work  in  the  clerk's 
OflBce.  Where  the  three  things  are  prescribed 
by  the  statute  to  be  done  in  consecutive  or- 
der, and  all  three  appear  to  have  been  done  on 
the  same  day,  it  will  be  presumed  tluit  the 
statute  was  complied  with,  leaving  theprima 
fade  evidence  open  to  be  rebutted. 

In  regard  to  volume  35,  the  title  was  de- 
posited January  28,  1867,  and  the  notice 
printed  in  the  volume  purports  to  show  that 
the  copyright  was  entered  in  1866.  The 
statute  required  that  each  copy  of  the  book 
should  have  inserted  in  it  a  statement  of  the 
year  the  copyright  was  entered.  It  is  suffi- 
cient to  say,  in  answer  to  this  objection, 
that  the  variance  must  be  regarded  as  imma- 
terial, inasmuch  as  the  statement  that  the 
title  was  recorded  in  an  earlier  year  than  the 
actual  year,  being  conclusive  on  the  person 
taking  the  copyright,  could  cause  no  injury 
to  any  other  person  or  to  the  public,  because 
the  copyright  would  expire  in  28  years  from 
the  expiration  of  the  year  stated  in  the  notice 
in  the  book,  and  not  in  28  years  from  the 
time  of  the  recording  of  the  title.  In  regard 
to  volume  36  it  is  objected  that  the  certificate 
of  the  clerk  shows  that  the  printed  title  was 
deposited  by  "E.  B.  Myers  &  Chandler,"  and 
that  the  printed  notice  of  the  entry  of  copy- 
n  right  in  the  volume,  as  published,  purports 
g  to  show  that  the  copyriglit  was  entered  by  E. 
•  B.  Myers  alone.  'We  think  that,  under  the 
circumstances  of  the  case,  as  the  printed  no- 
tice contained  the  name  of  E.  B.  Myers,  the 


variance  was  Immaterial,  and  that  the  statute 
was  substantially  complied  with,  particularly 
as  it  is  not  shown  that  the  defendants  were 
misled  by  the  variance,  or  induced  to  do  or 
omit  anything  because  of  it. 

It  is  also  urged  by  the  defendants  that  the 
court  erred  in  finding  the  title  to  the  volumes 
to  be  in  the  plaintiff  because  he  failed  to 
prove  any  written  assignment  or  transfer  to- 
him  from  Mr.  Freeman  as  to  any  of  the  vol- 
umes, or  from  Chandler  as  to  his  alleged  in- 
terest in  volumes  32  to  38,  or  to  prove  any 
means  through  which  he  derived  title  to  any 
of  the  volumes.  By  section  4  of  the  act  of 
1831  the  proprietor  of  a  book,  as  well  as  its- 
author,  could  obtain  a  copyright,  and  pro- 
vision was  made,  in  the  form  of  record  given 
in  that  section,  for  a  claim  by  the  deposi- 
tor of  the  title  of  the  book  as  its  proprietor, 
and  for  the  deposit  of  the  copy  of  the  book, 
by  the  proprietor.  While,  after  the  obtain- 
ing of  a  copyright,  a  written  assignment 
may  be  necessary  to  convey  title  to  it,  or  a 
written  license  to  give  a  right  to  reproduce 
copies  of  the  copyrighted  book,  we  perceive 
no  reason  why  Myers  or  Myers  &  Chandler 
could  not  become  the  owners  by  a  parol  trans- 
fer of  whatever  right  Mr  Freeman,  prior  to 
the  taking  of  the  copyright,  had  to  convey. 
While  the  work  was  in  manuscript  no  writ- 
ten transfer  of  such  manuscript  from  Mr. 
Freeman  was  necessary,  because  the  copy- 
right had  not  yet  been  t^en.  Moreover, 
the  defendants,  in  all  their  transactions  with 
the  plaintiff,  recognized  his  title  to  the  copy- 
rights of  volumes  32  to  38,  as  to  which  the 
titles  bad  been  deposited  by  £.  B.  Myers  & 
Chandler,  and  parol  evidence  that  the  plain- 
tiff owned  the  copyrights  of  volumes  32  to 
46,  at  the  time  the  infringements  were  com- 
mitted, was  introduced  without  objection* 
and  was  sufficient  prima  facie  evidence  un- 
til rebutted.  If  the  defendants  had  objected 
to  this  parol  evidence,  the  production  of  the 
written  assignment  from  Chandler,  set  up  in 
the  bill,  could  have  been  required. 

It  is  also  objected  that  the  plaintiff  ac-^ 
qniesced  in,  consented  to,  and  ratified  theg 
publication  of  the  volumes  by  the'defendants,  < 
and  was  guilty  of  laches  in  bringing  his  snit. 
The  evidence  on  this  subject  is  voluminous, 
and  it  would  not  be  profitable,  either  for  the 
purposes  of  this  case  or  as  a  guide  for  any 
other  case,  to  discuss  it  at  length.  We  are 
of  opinion  that  neitlier  of  these  defenses  is 
establislied,  that  the  plaintiff  did  not  consent 
to  the  republication  of  the  volumes  by  the 
defendants:  that  be  never  abandoned  his 
copyrights,  or  consented  to  surrender  them 
without  consideration,  or  gave  the  defend- 
ants cause  to  understand  that  he  did  so  or 
would  do  so;  that  he  never  acquiesced  in  any 
infringement  of  his  copyrights  by  the  de- 
fendants; and  that  he  was  not  guilty  oC 
laches  in  seeking  relief.  The  defendants 
recognized  his  copyrights  in  volumes  32  to  38 
by  offering  to  purchase  them,  and  there  was 
considerable  negotiation  on  that  subject. 
This  fact  is  inconsistent  with  consent  and 
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abandonment,  and  the  other  evidence  in  the 
eaae  is  inconsistent  with  any  abandonment. 
It  is  also  contended  \>j  the  defendants  that 
each  of  the  volumes  as  published  by  them 
was  a  new  and  independent  worlc,  not  copied 
from  that  of  the  plaintiff,  but  prepared  by 
the  original  labor  of  the  editors  employed  by 
the  defendants.  While  it  is  admitted  that 
Tolumes  32  to  38,  as  published  by  the  defend- 
ants, were,  with  the  exception  of  the  foot- 
notes, prepared  entirely  from  the  plaintiff's 
▼olumes,  it  is  contended  that  volumes  89  and 
41  to  46  were,  with  the  exception  of  the  opin- 
ions of  the  judges,  prepared  from  the  records 
and  files  of  the  supreme  court  of  Illinois. 
The  evidence  on  the  subject  of  infringement 
is  very  full  and  minute.  It  is  impossible  for 
US  to  discuss  it  at  length,  and  we  must  con- 
tent ourselves  with  stating,  as  a  general  re- 
salt,  that  we  concur  in  the  views  stated  by 
Jadge  Dbumhono,  in  his  decision  in  the  cir- 
cuit court,  in  regard  to  volumes  32  to  88.  He 
says,  (10  Biss.  189, 147, 5  Fed.  Bep.  726:) 

"In  considering  the  question  of  infringe- 
ment of  the  copyright  by  the  defendants,  it 
must  be  borne  in  mind  what  is  the  char- 
acter of  the  work.  They  are  reports  of  the 
decisions  of  the  supreme  court  of  this  state, 
to  which  no  one  can  have  a  copyright; 
but  he  may  have  to  the  head-notes  and  state- 
ments of  each  case,  and  of  the  arguments 
.of  coansel.  These  bead-notes  and  state- 
Iments  which  have  been  made  are  in  them- 
•  selves *au  abridgment;  the  one  of  the  opin- 
ions of  the  court,  consisting  of  the  principles 
of  law  decided,  and  the  other  an  abstract 
of  the  facts  and  of  the  arguments.  It  should 
also  be  stated  that  the  volumes  of  the  de- 
fendants, as  edited  by  those  employed  by 
them,  are  very  much  condensed,  as  compared 
with  Mr.  Freeman's  reports,  and  yet  the  pag- 
ing of  the  volumes  is  substantially  the  same 
throughout,  so  that  the  cases  in  the  corre- 
sponding volumes  appear  on  the  same  page. 
The  list  of  cases  which  precedes  each  report 
la  the  same. 

"The  defendants  Ewell  and  Denslow,  who 
were  employed  by  the  other  defendants  to  an- 
notate these  decisions  or  reports,  both  state, 
npon  examination,  that  tlieir  work  was  inde- 
pendent of  that  of  Mr.  Freeman;  but  it  ap- 
pears from  the  evidence  that  all  the  volumes 
of  Mr.  Freeman  were  used  in  thus  editing  or 
annotating;  and  although  it  may  have  been 
their  intention  to  make  an  independent  work, 
it  is  apparent,  from  a  comparison  of  the  Free- 
man volumes  and  those  of  the  defendants 
that  the  former  were  used  throughout  by  the 
editors  employed  by  the  defendants.  It  is 
true  that  in  each  volume,  perhaps  in  the  ma- 
jority of  cases,  there  is  the  appearance  of  in- 
dependent labor  performed  by  them,  without 
regard  to  the  volumes  of  Mr.  Freeman ;  but 
yet,  in  every  volume,  it  is  also  apparent  that 
Mr.  Freeman's  volumes  were  used, — in  some 
instances  words  and  sentences  copied  with- 
out change,  in  others,  changed  only  in  form, 
— and  the  conclusion  is  irresistible  that  for 
a  large  portion  of  the  work  performed  in  be- 


half of  the  defendants  the  editors  did  not  re* 
sort  to  original  sources  of  information,  but 
obtained  that  information  from  the  volumes 
of  Mr.  Freeman.  Undoubtedly  it  was  com- 
petent  for  an  editor  to  take  the  opinions  of 
the  supreme  court,  and,  possibly,  from  the 
volumes  of  Mr.  Freeman,  and  make  an  inde- 
pendent work;  but  it  is  always  attended  with 
great  risk  foraperson  to  sit  down,  and,  with 
the  copyrighted  volume  of  law  reports  before 
him,  undertake  to  make  an  independent  re- 
port of  a  case.  It  is  not  difScult  to  do  thiSr 
going  to  the  original  sources  of  informa- 
tion, to  the  decisions  of  the  court,  the  briefs 
of  counsel,  the  records  on  file  in  the  clerk's 
o£Eice,  without  regard  to  the  reguhtr  volumes,4 
of  reports.  Anyone  who  has  tried  it  can  J 
easily*understand  the  difference  between  the». 
head-notes  of  two  persons,  equally  good  law- 
yers, and  equally  critical  in  the  examination 
of  an  opinion,  where  they  are  made  up  inde- 
pendent of  each  other;  and,  bearing  in  mind 
this  fact,  it  seems  to  be  beyond  controversy 
that,  although  in  many,  and  perhaps  most, 
instances  there  is  a  very  considerable  differ- 
ence Isetween  the  head-notes  of  the  defend- 
ants' volumes  and  those  of  the  plaintiff,  the 
latter  have  been  freely  used  in  the  prepara- 
tion of  the  former.  I  conclude,  therefore, 
that  the  defendants  have,  in  the  preparation 
of  those  volumes,  from  32  to  38  inclusive,  of 
the  Illinois  Beports,  used  the  volumes  of  the 
plaintiff  so  as  to  interfere  with  his  copy- 
right." 

So,  also,  we  concur  with  the  conclusions 
of  Judge  Druuuond  in  regard  to  volumes 
39  to  46.  He  says  (20  Fed.  Bep.  441:)  "The 
present  inquiry  is  limited  to  what  is  alleged 
to  be  an  infringement  by  the  defendants  of 
volumes  39  to46, inclusive,  of  Mr.  Freeman's 
Illinois  Beports.  Volume  40  seems  never  to 
have  been  regularly  published  like  the  other 
volumes,  although  the  evidence  of  the  in- 
fringement of  the  plaintiff's  copyright  in  that 
volume  is  perhaps  stronger  than  that  appli- 
cable to  any  of  the  other  volumes  named. 
Upon  comparing  parts  of  each  of  the  vol- 
umes, those  of  the  complainant  and  of  the 
defendants,  one  with  the  other,  I  think  there 
can  be  no  doubt  that  in  some  respects,  in 
each  case,  the  Freeman  volume  has  been  used 
by  the  defendants  in  the  head-notes,  the  state- 
ments of  facts,  and  the  arguments  of  counsel; 
that  is,  there  are  certain  unmistakable  indicia 
that  in  every  volume  prepared  by  the  defend- 
ants they  have  not  confined  themselves  solely 
to  the  original  sources  of  information,  namely, 
the  opinions  of  the  judges,  the  records,  and 
tlie  arguments  of  counsel."  He  also  says 
^page  442:)  "The  fact  appears  to  be,  and, 
indeed,  it  is  not  a  subject  of  controversy, 
that  in  arranging  the  order  of  cases,  and  in 
the  paging  of  the  different  volumes,  ttie  Free- 
man edition  has  been  followed  by  the  defend- 
ants; but,  while  this  is  so,  I  should  not  feel  in- 
clined, merely  on  that  account,  and  independ- 
ent of  other  matters,  to  give  a  decree  to  the 
plaintiff,  although  it  is  claimed  that  the  ar- 
rangement of  the  cases  and  the  paging  of  the 
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•  Tolnmes  are  protected  by  a  copyright.  •ITn- 
donbtedly,  in  some  cases,  where  are  involved 
labor,  talent,  judgment,  the  classification  and 
disposition  of  subjects  in  a  book  entitle  it  to 
a  copyrigl)t.  But  the  arrangement  of  law 
eases  and  the  paging  of  the  book  may  depend 
simply  on  the  will  of  the  printer,  of  the  re- 
porter, or  publisher,  or  the  order  in  which 
the  cases  have  been  decided,  or  upon  other 
accidental  circumstances.  Here  the  object 
on  the  part  of  the  defendants  seems  to  have 
been  that  there  should  not  be  confusion  in 
the  references  and  examination  of  cases;  but 
the  arrangement  of  cases  and  the  paging  of 
the  volumes  is  a  labor  inconsiderable  in  itself, 
and  I  regard  it,  not  as  an  independent  mat- 
ter, but  in  connection  with  other  similarities 
existing  between  the  two  editions,  when  I 
say,  taking  the  whole  together,  the  Freeman 
Tolumes  have  been  used  in  editing  and  pub- 
lishing the  defendants'  volumes. "  It  may  be 
added  that  one  of  the  most  significant  evi- 
dences of  infringement  exists  frequently  in 
the  defendants'  volumes,  namely,  the  copy- 
ing of  errors  made  by  Mr.  Freeman. 

The  next  objection  urged  is  that  the  de- 
fendants were  compelled  to  produce  their 
books  qnd  papers  on  the  accounting  before 
the  master,  the  plaintiff  having  sought  a  for- 
feiture of  the  copies  of  volumes  82  to  38;  and 
that  the  defendants  were  thereby  compelled 
to  produce  evidence  against  themselves  In  aid 
of  such  forfeiture.  The  originai  bill  prays 
for  a  decree  that  all  of  the  copies  published 
by  the  defendants  of  volumes  32  to  38  be  for- 
feited to  the  plaintiff,  and  that  the  defend- 
ants be  required  to  deliver  the  same  to  him. 
The  supplemental  bill  contains  no  such  prayer 
In  regard  to  volumes  39  and  41  to  46,  but 
contains  a  prayer  for  general  relief.  The 
cross-bill  and  the  answer  to  it  show  that  My- 
ers brought  an  action  of  replevin  against 
Callaghan  &  Co.  to  recover  as  forfeited  the 
copies  of  the  infringing  volumes  32  to  88. 
The  final  decree  shows  that  the  cross-suit  was 
not  brought  to  a  hearing  with  the  original 
suit.  On  the  contrary,  the  final  decree  re- 
serves for  consideration  and  determination, 
on  the  hearing  of  the  cross-bill,  the  rights  of 
„the  parties  thereunder,  and  their  rights  in 
«  respect  to  the  action  of  replevin  to  recover 

•  possession  of  the  unsold  copies  of*vo1umes 
82  to  38.  Although,  under  the  provisions  of 
the  interlocutory  decree  in  respect  to  volumes 
82  to  38,  the  defendants  were  required  to 
produce  their  account-books  and  papers  before 
the  master,  and  were  examined  in  regard  to 
tliem,  yet  the  final  decree  did  not  award  any 
forfeiture,  and  so  no  injury  has  resulted  to 
the  defendants  by  reason  of  such  provision 
of  the  interlocutory  decree,  or  by  reason  of 
any  action  thereunder.  Irrespective  of  this, 
it  is  determined  by  the  case  of  Stevens  v. 
Oladding,  17  How.  447,  that  the  penalties 
given  by  section  7  of  the  copyright  act  of 
1831  cannot  be  enforced  in  a  suit  in  equity. 
The  provision  of  the  interlocutory  decree  for 
an  examination  of  the  defendants  in  regard 
to  tlie  subject  of  inquiry,  and  for  the  produc- 


tion by  them  of  their  account-books  and  pa> 
pers,  is  the  nsual  provision  in  an  Interloca- 
tory  decree  In  a  suit  in  equity  for  the  In- 
fringement of  a  copyright.  As  tlie  forfeiture 
of  the  volumes  could  not  be  obtained  by  this 
suit,  although  prayed  for  in  the  bill,  the  evi- 
dence was  admissible. 

We  now  come  to  the  question  of  damages. 
It  is  contended  that  the  circuit  court  erred  in 
disallowing  to  the  defendants  a  credit  for 
stereotyping  volumes  32  to  46.  Both  of  the 
masters  refused  to  allow  credit  for  the  cost 
of  stereotyping.  Stereotyping  was  not  a  nec- 
essary incident  of  printing  and  publishing,  as 
type-setting  was.  It  was  resorted  to  by  the 
defendants  to  enable  them  the  more  success- 
fully and  profitably  to  infringe,  by  dispens* 
ing  with  the  necessity  of  resetting  the  type 
for  every  new  edition,  and  thus  reducing  the 
cost  of  multiplying  copies  in  the  future. 
The  stereotype  plates  were  made  without  the 
consent  of  the  plaintiff,  and  if  credit  is  al- 
lowed for  them  the  plaintiff  is  compelled  to 
buy  and  pay  for  them,  when  they  are  useless 
to  him,  and  when  he  has  stereotyped  for  him- 
self  volumes  32  to  46.  It  is  also  contended 
that  both  of  the  masters  erred  in  disallowing 
a  credit  to  the  defendants  for  the  amount 
paid  to  the  different  members  of  their  firm 
for  their  services,  in  the  way  of  salaries,  as 
a  part  of  the  expense  of  conducting  their 
business,  being  the  amount  of  about  $12,000^ 
a  year  during  the  period  in  controversy.g 
These  amounts  were  drawn  by  the'Jefend-* 
ants  under  the  partnership  agreement,  as 
family  and  personal  expenses.  We  do  not 
think  that  the  value  of  the  time  of  an  in- 
fringer, or  the  expense  of  the  living  of  him- 
self or  his  family,  wiiile  he  is  engaged  in  vio- 
lating the  rights  of  the  plaintiff,  is  to  be  al- 
lowed to  him  as  a  credit,  and  thus  the  plain- 
tiff be  compelled  to  pay  the  defendant  for  bis 
time  and  expenses  while  engaged  in  infring- 
ing the  copyright.  If  the  defendants,  instep 
of  employing  others  to  do  the  work,  had 
chosen  to  do  it  themselves,  they  might  as  well 
have  made  a  charge,  and  claimed  to  have 
been  credited  for  it,  of  so  much  a  month  or  a 
year  for  their  services  in  preparing  the  in- 
fringing volumes.  Elizabeth  t.  Pavement 
Ck).,  97  IT.  S.  126, 139.  The  case  stands  on 
a  different  footing  from  that  of  the  salaries 
of  the  managing  officers  of  a  corporation,  as 
in  Rubber  Co.  v.  Goodyear,  9  Wall.  788. 

The  defendants  also  object  that  the  master, 
Mr.  Bennett,  should  have  found  the  number 
of  volumes  sold  by  the  defendants  to  have 
been  103  less,  and  that  the  total  number  of 
bound  volumes  on  hand  found  by  him  was 
erroneous,  as  also  was  the  total  number  of 
volumes  found  by  him  to  have  been  on  hand 
unsold.  The  exceptions  to  the  master's  re- 
port in  these  respects  substantially  complaia 
that  the  msister  found  too  many  volumes  to 
have  been  sold,  by  103.  We  do  not  perceive 
any  error  in  the  above  particulars.  The  mas> 
ter,  Mr.  Bennett,  rightfully  excluded  a  credit 
for  the  cost  of  producing  copies  of  the  vol- 
umes which  the  defendants  did  not  sell. 
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There  were  no  proflfs  from  copies  not  sold, 
and  therefore  there  could  have  been  nothing 
to  charge  against  such  profits.  In  regard  to 
the  exceptions  to  the  report  of  Mr.  Bennett, 
that  he  found  the  average  selling  price  of 
the  defendants'  volumes  to  be  $4,464  each, 
Instead  of  $4.34,  and  that  he  found  their 
gross  receipts  from  sales  of  the  infringing 
volumes  to  have  been  $10,231.48,  instead  of 
$9,459.87,  we  are  of  opinion  that  the  selling 
price  foand  and  the  gross  receipts  found  were 
not  loo  high. 

We  do  not  concur  in  the  view  of  the  de- 
fendants that  there  were  no  net  receipts  or 
profits  on  the  sales  of  volumes  39  to  46,  or 

•  in  the  view  that  the  master,  Mr.  Bennett, 

•  erred  in  ref  using'credit  to  the  defendants  for 
the  amount  paid  by  them  for  editorial  work 
In  preparing  their  volumes,  or  in  the  view 
that  the  circuit  court  erred  in  allowing  the 
f840.70  as  profits  on  the  resales  of  the  156 
volumes  mentioned  in  the  first  and  second 
exceptions  of  the  plaintiff  to  the  report  of 
the  master,  Mr.  Bennett.  In  regard  to  the 
156  copies,  thej  were  volumes  which  had 
been  ^readj  sold  by  the  defendants,  and 
which  they  purchased  as  second-hand  books, 
and  resold.  The  master  had  held  that,  as  he 
bad  charged  the  defendants  with  the  profits 
on  the  first  sale  of  these  volumes,  the  profits 
on  their  resale  could  not  be  charged  against 
them.  The  circuit  court  overruled  this 
view,  and,  as  we  think,  properly.  The  sale 
of  the  volume  originally  prevented  the  pur- 
chase from  the  plaintiff  of  a  lawful  volume, 
and  the  sale  of  the  same  infringing  volume  a 
second  time  prevented  the  purchase  from  the 
plaintiff  of  another  lawful  volume.  The 
plaintiff  was  thus  twice  injured  by  the  acts 
of  the  defendants,  and  the  sales  of  the  sec- 
ond-hand volumes  must  be  accounted  for  as 
if  they  were  first  sales.  Birdsell  v.  Shallol, 
112  U.  S.  485.  487,  488,  5  Sup,  a.  Rep.  244. 
The  circuit  court  held  that  the  master  ap- 
proximated as  nearly  as  could  be  done  to  the 
true  amount,  in  fixing  the  selling  price  at 
$4,464  per  volume.  We  concur  in  ttiis  view. 
In  regard  to  the  eighth  exception  of  the  de- 
fendants to  the  report  of  the  master.  Mr. 
Bennett,  that  he  had  credited  the  defendants, 
in  their  expense  account,  with  only  12  per 
cent,  on  their  gross  sales,  instead  of  17  per 
cent.,  the  circuit  court  held  that,  as  Mr. 
Bennett  had  allowed  12  per  cent.,  and  Mr. 
Bishop  had  allowed  12J  per  cent.,  for  such 
average  expenses,  and  those  conclusions  were 
80  nearly  alike,  the  court  would  allow  their 
findings  in  this  regard  to  stand.  We  concur 
In  this  view,  and  also  in  the  conclusion  of 
the  circuit  court  sustaining  the  findings  of 
the  two  masters  as  to  the  average  price  per 
volume  at  which  the  defendants  sold  the  vol- 
umes. 

In  regard  to  the  general  question  of  the 

profits  to  be  accounted  for  by  the  defendants, 

as  to  the  volumes  in  question,  the  only  proper 

^  rule  to  be  adopted  is  to  deduct  from  the  sell- 

S  ing  price  the  actual  and  legitimate  manufact- 

•  uring  cost.    If  the.volume  contains  matter 


to  which  a  copyright  could  not  properly  ex» 
tend,  incorporated  with  matter  proper  to  be 
covered  by  a  copyright,  the  two  necessarily 
going  together  when  the  volume  is  sold,  as  a 
unit,  and  it  being  impossible  to  separate  tb» 
profits  on  the  one  from  the  profits  on  th» 
ottier,  and  the  lawful  matter  being  useless 
without  the  unlawful,  it  is  the  defendants 
who  are  responsible  for  having  blended  tbfr 
lawful  with  the  unlawful,  and  they  must 
abide  the  consequmces,  on  the  same  principle 
that  he  who  has  wrongfully  produced  a  con- 
fusion of  goods  must  alone  suffer.  As  was 
said  by  Lord  Eldon,  in  Mawman  v.  Tegg,  2 
Buss.  385,  391:  "If  the  parts  which  have 
been  copied  cannot  be  separated  from  those 
which  are  original,  without  destroying  the 
use  and  value  of  the  original  matter,  he  who 
has  made  an  improper  use  of  that  which  did 
not  belong  to  him  must  suffer  the  conse- 
quences of  so  doing.  If  a  man  mixes  what 
belongs  to  him  with  what  belongs  to  me,  and 
the  mixture  be  forbidden  by  the  law,  he  must 
again  separate  them,  and  he  must  bear  all  the- 
mischief  and  loss  which  the  separation  may 
occasion.  If  an  individual  chooses  in  any 
work  to  mix  my  literary  matter  with  his  own, 
he  must  be  restrained  from  publishing  the 
literary  matter  which  belongs  to  me;  and  if 
the  parts  of  the  work  cannot  be  separated,, 
and  if  by  that  means  the  injunction  which 
restrained  the  publication  of  my  literary  mat- 
ter prevents,  also,  the  publication  of  his  own 
literary  matter,  he  has  only  himself  to 
blame."  The  present  is  one  of  those  cases  in 
which  the  value  of  the  book  depends  on  its 
completeness  and  integrity.  It  is  sold  as  a 
book,  not  as  the  fragments  of  a  book.  In  such 
a  case,  as  the  profits  result  from  the  sale  of  the 
book  as  a  whole,  the  owner  of  the  copyright 
wiU  be  entitled  to  recover  the  entire  profits 
on  the  sale  of  the  book,  if  he  elects  that  rem- 
edy. Elizabeth  v.  Pavement  Co.,  97  U.  S. 
126. 139. 

In  rx)nsidering  the  exceptions  of  the  de- 
fendants to  the  masters'  reports  in  matters 
of  fact,  questioning  the  accuracy  of  their  con- 
clusions in  respect  to  the  amount  of  the  de- 
fendants' profits,  we  have  observed  the  rule 
recognized  and  afiSrmed  in  Tilghman  v.  Proo- 
tor,  125  U.  S.  136,  149,  8  Sup.  a.  Bep.  894, ,, 
that,  in  dealing  with  such  exceptions,  "theg 
conclusions  of  the  master,*depending  upon* 
the  weighing  of  conflicting  testimony,  have 
every  reasonable  presumption  in  their  favor, 
and  are  not  to  beset  aside  or  modified  unless 
there  clearly  appears  to  have  been  error  or 
mistake  on  his  part. "  On  the  whole  case  w» 
are  of  opinion  that  the  final  decree  was  cor- 
rect, except  in  respect  of  volume  32.  Th» 
amount  of  damages  reported  by  the  master, 
Mr.  Bishop,  as  to  that  volume,  and  iillowed 
by  the  final  decree  as  part  of  the  $6,986.U5. 
was  9926.66.  That  sum  is  disallowed,  and 
must  be  deducted.  The  other  items  of  recov- 
ery in  the  decree  were  proper.  The  injunc- 
tion as  to  volume  32  must  he  vacated,  and 
the  appellee  will  recover  his  costs  of  thi» 
court.    The  decree  of  the  circuit  court  'a  r<>- 
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versed  as  to  volume  32,  and  is  aiBrraed  in  all 
other  respects ;  and  the  case  is  remanded  to 
that  court,  with  a  direction  to  correct  the  de- 
cree in  the  particulars  above  indicated,  and 
to  take  such  further  proceedings  as  may  be 
according  to  law,  and  not  laconslstent  with 
this  opinion. 

(la  V.  S.  578) 

Walston  et  al.  v.  Nevik  et  al. 

Roach  et  al,  v.  Same.' 

(December  10, 1888.) 

L  CONSTITUTIOKAI.  Iii.W— DCB  PHOOBSS  OF  liJLW— 
UCKICIPAL     COBPOBATIOKS  —  StRSBT      ASSBBS- 

MEKTS. 

Act  E7.  March  84, 1882,  {  1,  gives  the  citj  of 
Iiouisvllla  exclusive  controlof  streets,  with  pow- 
er to  consiruct  and  reconstmot  them.  Section  3 
provides  for  the  assessment  of  the  cost  on  the 
adjoining  lots,  and  creates  a  lien  therefor,  pay- 
ment to  be  enioroed  by  proceedings  in  court,  and 
such  corrections,  rules,  and  orders  to  be  made  as 
wlU  do  justioe  to  all  parties  concerned.  Section 
4  provides  tor  notice  of  the  Inspection  and  recep- 
tion of  the  work  by  the  city  engineer.  Held, 
that  the  act  does  not  infringe  Clonst.  U.  S.  Uth 
amend,  i  1,  prohibiting  the  taking  of  property 
without  due  pi-ocess  of  law,  and  securing  eouu 

grotectionof  thelaws;  opportunity  being  given 
>  all  concerned  to  be  heard  in  the  courta,  and 
the  question  of  the  oppressiveness  of  state  laws 
not  being  oonlxolled  by  the  federal  constitution. 
S,  CouBTB  —  BuFBEiia  ConBT — Pbiotjos— Fbiht- 
tsa  Recobd. 

Where  enoxigh  of  the  record  is  printed  to  ena- 
ble the  court  to  act  nnderstandingly,  and  no  mo- 
tion is  made  requiring  the  moving  party  to  print 
any  part  of  the  record  omitted,  it  cannot  be  ob- 
jected that  all  of  the  record  is  not  printed. 

In  Error  to  the  Court  of  Appeals  of  Ken- 
tucky. 

Action  by  Joseph  Nevin  and  Samuel  B. 
Richardson  against  Thomas  Waiston  and 
Emma  Craig  Walston,  and  also  by  the  same 
plaintiffs  against  Jolin  G.  Roach,  Julius 
Winter,  Er^  Jansen,  Gabriel  L.  Sprink,  An- 
drew McDonald,  and  Jane  McDonald,  to  en- 
force a  lien  for  street  improvements.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror. Motions  to  dismiss  and  to  atBrm. 
H.  M.  Lane  and  /.  K.  Qoodloe,  for  the  mo- 

a  ttons.    B,  F.  Suckner,  contra. 

S 

*  FuLLEB,  0.  J.  'Judgment  was  rendered 
In  the  Louisville  chancery  court  in  favor  of 
the  defendants  in  error  in  the  first  of  the 
above-named  causes,  directing  the  enforce- 
ment of  a  lien  given  by  a  statute  of  the  com- 
monwealth of  Kentucky  approved  March  24, 
1882,  entitled  "An  act  to  amend  the  charter 
of  the  city  of  Louisville,"  by  a  sale  of  certain 
lots  in  tlie  city  of  Louisville  owned  by  plain- 
tiffs in  error,  to  pay  the  amounts  assessed 
against  such  lots  for  a  local  improvement, 
and,  upon  appeal,  was  affirmed  by  the  court 
of  appeals  of  Kentucky.  In  the  second  case, 
which  arose  upon  another  local  improvement, 
but  involves  the  same  questions  here,  the 
Louisville  chancery  court  denied  the  defend- 
ants in  error  relief,  because  in  its  opinion  the 
proceedings  for  the  improvement  had  not 
been  properly  taken;  but  the  court  of  appeals 
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reversed  the  Judgment  of  the  chancellor,  and 
remanded  the  cause,  "with  directions  to  en- 
force the  lien  and  for  proceedings  consistent 
with  the  opinion  herein,  wliich  is  ordered  to 
be  certified  to  said  court."  Writs  of  error 
were  thereupon  prosecuted  to  this  court,  to 
dismiss  which  motions  are  now  made,  united 
with  motions  to  aflBrm  under  the  rule. 

A  preliminary  objection  is  raised  that  de- 
fendants in  error  should  have  caused  the  en- 
tire record  to  be  printed.  But  we  only  re- 
quire the  printing  of  so  much  of  the  record 
as  will  enable  us  to  act  understtmdingly  with- 
out referring  to  the  transcript;  and  if,  in  the 
judgment  of  counsel  opposing  the  motions, 
more  in  that  respect  was  needed,  he  might 
have  made  such  specific  reference  thereto  as 
would  have  enabled  counsel  for  the  moving 
parties  to  have  supplied  it.  As  the  cases 
stand,  we  have  apparently  been  furnished 
with  quite  enough  for  the  disposition  of  the 
questions  involved. 

The  parts  of  the  statute  necessary  to  be 
considered  upon  these  motions  are  as  follows: 
"Section  1.  ■  Public  ways,'  as  used  in  this  act. 
shall  mean  all  public  streets,  alleys,  sidewalks,^ 
roads,  lanes.avenues,  high  ways,  and  thorougb-JS 
fares.and  shall  be  under  the  exclusive  manage-*' 
ment  and  control  of  said  city,  with  power  to 
improve  them  by  original  construction  and  re- 
construction thereof  as  may  be  prescribed 
by  ordinance.  'Improvements,'  as  applied 
to  public  ways,  shall  mean  all  work  and  ma- 
terial used  upon  them  in  the  construction  and 
reconstruction  thereof,  and  shall  be  made  and 
done  as  may  be  prescribed  either  by  ordinance 
or  contract,  approved  by  the  general  counciL 
Sec.  2.  When  the  improvement  is  the  origi- 
nal construction  of  any  street,  road,  lane, 
alley,  or  avenue,  such  improvement  shall  be 
made  at  the  exclusive  costs  of  the  owners  of 
lots  in  each  fourth  of  a  square,  to  be  equally 
apportioned  by  the  general  council  according 
to  the  number  of  square  feet  owned  by  them, 
respectively,  except  that  corner  lots  (say  thirty 
feet  front,  and  extending  back  as  may  be 
prescribed  by  ordinance)  shall  pay  twenty- 
five  per  cent,  more  than  others  for  such  im- 
provements. Eacli  subdivision  of  territory 
bounded  on  all  sides  by  principal  streets  shaU 
be  deemed  a  square.  When  the  territory  con- 
tiguous to  any  public  way  is  not  defined  into 
squares  by  principal  streets,  the  ordinance 
providing  for  the  improvement  of  such  pub- 
lic way  shall  state  the  depth  on  both  sidet 
fronting  said  improvement  to  be  assessed  for 
the  cost  of  making  the  same  according  to  the 
number  of  square  feet  owned  by  the  parties 
respectively  within  the  depth  as  set  out  in 
the  ordinance.  A  lien  shall  exist  for  the 
cost  of  original  improvement  of  public  ways. 
•  •  •  for  the  apportionment,  and  interest 
thereon  at  the  rate  of  six  per  cent,  per  an- 
num, against  the  respective  lots,  and  pay- 
ments may  be  enforced  upon  the  property 
bound  therefor  by  proceedings  in  court;  and 
no  error  in  the  proceedings  of  the  general 
council  shall  exempt  from  payment,  after  the 
work  has  been  done,  as  required  JbyeitbeiithQ 
Digitized  by  VjOOQ  IC 


BALDWIN  9.  STATE  OP  KANSAS. 


198 


oidlnance  or  contract;  bnt  the  general  conn- 
cil,  or  the  courts  in  which  suits  maybe  pend- 
ing, shall  make  all  corrections,  rules,  and  or- 
ders to  do  justice  to  all  parties  concerned. 

•  *  •  Sec  4.  •  *  •  When  improve- 
ments in   pubkic    ways    have    been    made, 

*  *  *  and  the  contract  therefor  com- 
pleted, the  city  engineer  shall,  by  one  inser- 
tion in  one  of  the  daily  newspapers  published 
in  Louisville,  give  notice  of  the  time  and 
place  fixed  for  the  inspection  and  reception 
of  the  work  by  the  city  engineer,  or  either  of 
his  assistants  or  deputies,  and  such  owners, 
their  agents  and  representatives,  may  appear 
and  be  heard  before  such  engineer,  his  assist- 
ant or  deputy,  as  to  whether  such  improve- 
ments have  been  made  in  accordance  with 
the  ordinance  authorizing  the  same,  and  the 
contract  therefor."  1  Sees.  Laws  1881-82, 
p.  990. 

In  accordance  with  the  provisions  of  this 
act,  the  local  improvements  in  question  were 
made,  and  warrants  issued  for  the  sums  ap- 
portioned against  each  of  the  lots  belonging 
to  plaintiffs  in  error  as  their  share  of  the  cost, 
to  Joseph  Nevin,  the  contractor,  one  of  the 
defendants  in  error,  who  assigned  them  to 
Samnel  B.  Bichardson,  the  other,  and  they 
brought  the  actions.  The  plaintiffs  in  error 
set  up  in  their  pleadings,  and  insisted  in  the 
trial  court,  that  the  act  of  the  general  as- 
sembly, 80  far  as  it  authorized  the  cost  of  the 
improvements  of  streets  and  other  ways  to  be 
aosessed  against  the  owners  of  lots,  and  gave 
a  lien  thereon,  in  the  manner  therein  pro- 
vided, and  all  the  proceedings  thereunder, 
were  in  conflict  with  section  1  of  the  four- 
teenth amendment  to  the  constitution  of  the 
United  States,  as  amounting  to  a  deprivation 
of  property  without  due  process  of  law,  and 
a  denial  of  the  equal  protection  of  the  laws. 
The  statute  has  been  repeatedly  before  the 
Kentucky  court  of  appeals,  which  has  sus- 
tained it  as  constitutional  and  proper  legisla- 
tion, the  powers  vested  thereby  in  the  local 
government  being  subjected  to  the  super- 
vision of  the  courts,  "where  the  particular 
facts  in  each  case  can  be  examined,  and  the 
controversy  determined  by  those  rules  and 
principles  which  have  always  governed  courts 
in  dealing  with  questions  of  assessment  and 
taxation. "  Preston  v.  Roberts,  12  Bush,  587 ; 
Beck  v.  Obst,  Id.  268;  Baptist  Church  v.  Mc- 
Atee,  8  Bush,  516.  Unjust,  unequal,  or  arbi- 
trary burdens  are  not  authorized  to  be  im- 
posed by  the  terms  of  the  act,  and  opportunity 
is  given  to  every  party  interested  to  be  heard 
in  opposition  to  the  enforcement  of  the 
liability  in  the  courts,  which  are  specifically 
^authorized  to  "make  all  corrections,  rules, 
B  and  orders  to  do  justice  to  all  parties  con- 
•  cerned."  'In  Davidson  v.  New  Orleans,  96 
U.  S.  104,  it  was  held  by  this  court,  Mr.  Jus- 
tice Miller  delivering  the  opinion,  "that 
whenever,  by  the  laws  of  a  state,  or  by  state 
authority,  a  tax,  assessment,  servitude,  or 
other  burden  is  imposed  upon  property  for 
the  public  use,  whether  it  be  for  the  whole 
state,  or  of  some  more  limited  portion  of  the 
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community,  and  those  laws  provide  for  a 
mode  of  confirming  or  contesting  the  charge 
thus  imposed,  in  the  ordinary  courts  of  jus- 
tice, with  such  notice  to  the  person,  or  such 
proceeding  in  regard  to  the  property,  as  is 
appropriate  to  the  nature  of  the  case,  the 
judgment  in  such  proceedings  cannot  be  said 
to  deprive  the  owner  of  his  property  without 
due  process  of  law,  however  obnoxious  it  may 
bo  to  other  objections.  •  ♦  •  It  Is  not 
possible  to  hold  that  a  party  has,  without  due 
process  of  law,  been  deprived  of  his  property, 
when,  as  regards  the  issues  affecting  it,  be 
has,  by  the  laws  of  the  state,  a  fair  trial  in  a 
court  of  justice,  according  to  the  modes  of 
proceeding  applicable  to  such  a  case."  And 
the  conclusion  was  reached  that  neither  the 
corporate  agency  by  which  the  work  is 
done,  the  excessive  price  which  the  statute 
allows  therefor,  nor  the  relative  Importance 
of  the  work  to  the  value  of  the  land  assessed, 
nor  the  fact  that  the  assessment  is  made  be- 
fore the  work  is  done,  nor  that  the  assess- 
ment is  unequal  as  regards  the  benefits  con- 
f erred,  nor  that  personal  judgments  arc 
rendered  for  the  amount  assessed,  are  matters 
in  which  the  state  authorities  are  controlled 
by  the  federal  constitution.  So  the  deter- 
mination  of  the  taxing  district,  and  the  man- 
ner of  the  apportionment,  are  all  within  the 
legislative  power.  Spencer  v.  Merchant,  125 
U.  8.  345,  8  Sup.  a.  Bep.  921;  Stanley  v. 
Supervisors,  121  U.  S.  650,  7  Sup.  Ct.  Bep. 
1234;  Mobile  v.  Kimball,  102  U.  S.  691; 
Hagar  v.  Reclamation  Dist.,  Ill  U.  S,  701,  4 
Sup.  Ct.  Rep.  663;  U.  S.  v.  Memphis,  97  U. 
S.  284;  Laramie  v.  Albany,  92  U.  8.  307. 
And  whenever  the  law  operates  alike  on  all 
persons  and  property,  similarly  situated, 
equal  protection  cannot  be  said  to  be  denied. 
Wurts  V.  Hoagland,  114  U.  S.  606, 5  Sup.  Ct. 
Rep.  1086;  Railroad  Co.  v.  Richmond,  96  U. 
S.  529.  The  remedy  for  abuse  is  in  the  state 
courts,  for,  in  the  language  of  Mr.  Justice- 
Field  in  Mobile  v.  Kimball,  "this  court  isj 
not'the  harbor  in  which  the  people  of  a  city* 
or  county  can  find  a  refuge  from  ill-advised, 
unequal,  and  oppressive  state  legislation." 
As  the  question  raised  in  these  cases  is  a  fed- 
eral question,  (Spencer  v.  Mercliant,  supra,) 
we  will  not  sustain  the  motions  to  dismiss; 
but  as  there  was,  in  our  judgment,  color  for 
those  motions,  and  the  contention  now  made 
has  often  been  pressed  upon  our  attention  be- 
fore, and  as  often  determined  adversely,  so 
that  the  rule  must  be  regarded  as  settled,  we 
shall  grant  the  motions  to  affirm. 

(u»  u.  s.  E2) 

Baldwin  o.  State  of  Kansas.* 

(January  14,1889.) 

1.  JuBT— Oath. 

Statements  in  the  record  that  there  came  a 
jury,  "who,  being  •  •  •  sworn  well  and  truly 
to  uy  the  issue  joined  herein, "  the  trial  proceed* 
ed,  and  that  "a  jury  was  impaneled  and  sworn 
to  well  and  truly  tir  the  issues  joined  herein, " 
are  not  to  be  regarded  as  attempts  to  give  the 
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tarn  at  tbe  oath  administered,  and  do  not  show 
that  the  Jniy  were  not  sworn  "to  well  and  truly 
try  the  matters  submitted  to  them  in  the  case  in 
hearing,  and  a  true  verdict  give  according  to  the 
law  and  the  evidence,"  as  required  by  Comp. 
Laws  Kan.  o.  82,  art.  11,  |  208,  a  80,  art.  15,  i  274. 

a.  COUBTS— SUFBIMS    CODBT— EbBOB,  WBTT   0»— 

Rbvibw. 

An  objection  to  the  form  of  the  oath  not  hav- 
ing been  taken  at  the  trial,  nor  on  the  motion  for 
new  trial,  nor  on  the  motion  In  arrest,  and  the 
supreme  court  of  Uie  state,  before  which  it  was 
first  raised,  liaving  for  that  reason  refused  to 
consider  it,  the  objection  cannot  be  considered 
by  this  court  on  a  writ  of  error;  Rev.  St  i  709, 
providing  for  a  review  of  a  decision  against  any 
right,  etc.,  "specially  set  up  or  claimed"  under 
the  oonstitutlon. 

t.  SaUS— FSDEBAL  QuBBTIOH. 

The  questions  of  the  suffideney  of  tlie  evidence 
to  justify  the  verdict,  and  of  oomplianoe  with 
the  state  constitution  on  the  trial,  are  not  feder- 
al questions  reviewable  in  this  court. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Kansas. 

W.  D.  Wehb  and  B.  P.  Waggener,  tor  plain- 
tiff in  error.  S.  B.  Bradford,  Atty.  Gen., 
tor  defendant  in  error. 

Blatohfohd,  J.  'This  Is  a  writ  of  error 
to  the  supreme  court  of  the  state  of  Kansas. 
William  Baldwin  was  proceeded  against  in 
the  district  court  of  the  Second  judicial  dis- 
trict of  Kansas,  silting  in  and  for  Atchison 
county,  by  an  information  cliarging  him  with 
the  crime  of  murder.  On  a  trial  befora  a 
jury,  be  was  found  guilty.  A  motion  for  a 
new  trial  was  denied;  and *the  Judgment  of 
the  court  was  rendered  that  he  becontined  at 
hard  labor  in  the  penitentiary  of  the  state 
for  one  year  from  January  11,  1886,  and  un- 
til the  governor  of  the  stnte  should  by  order 
direct  his  execution,  at  which  time,  as  speci- 
fied in  such  order,  not  less  than  one  year  from 
that  date,  he  should  be  hung.  He  removed 
the  case  by  appeal  to  the  supreme  court  of 
the  state,  and  it  affirmed  tlie  judgment  in 
December.  1886.  An  application  for  a  re- 
hearing was  denied  in  July,  1887.  The  case 
is  brought  here  by  him.  The  decision  of  the 
supreme  court  of  Kansas  is  reported  as  State 
V.  Baldwin.  36  Kan.  1.  12  Pac.  Rep.  318. 

The  errors  assigned  here  are  (1)  that  the 
Jorors  were  not  sworn  according  to  the  form 
of  oath  prescribed  by  the  statute  of  Kansas, 
and  that  therefore  the  jury  was  not  a  legally 
constituted  tribunal,  and  so  the  defendant 
will,  under  the  judgment  of  the  court,  be  de- 
prived of  his  life  without  due  process  of  law, 
and  be  denied  the  equal  protection  of  the  law ; 
(2)  that  the  evidence  on  which  the  judgment 
was  founded  was  so  inadequate  to  show  that 
the  defendant  was  guilty  of  the  crime  of  mur- 
der that  the  judgment  amounts  to  a  denial 
to  the  defendant  of  the  equal  protection  of 
the  law. 

As  to  the  question  of  the  oath  adminis- 
tered to  the  jurors,  the  journal  entry  at  the 
trial  states  that,  issue  being  joined  upon  a 
plea  of  not  guilty,  there  came  a  jury  of  12 
good  and  lawful  men,  whose  names  are  giv- 
en, "having  the  qualifications  of  jurors,  who, 
being  duly  elected,  tried,  and  sworn  well  and 


trnly  to  try  the  iasue  Joined  herein, "  the  trial 
proceeded.  The  bill  of  exceptions  states  that 
"a  Jury  was  impaneled  and  sworn  to  well  and 
truly  try  the  Issues  joined  herein." 

The  statute  of  the  state  of  Kansas  provides 
(Comp.  Laws  Kan.  c.  82,  art.  11,  §  208;  Id. 
0.  80,  art.  15,  g  274)  that  "the  jury  shall  be 
sworn  to  well  and  truly  try  the  matters  sul)- 
mitted  to  them  in  the  case  in  hearing,  and  a 
true  verdict  give,  according  to  the  law  and 
the  evidence. "  The  statute  does  not  give  in 
words  the  form  of  the  oath.  It  is  contended 
that  the  record  affirmatively  shows  that  the 
oath  required  by  the  statute  of  Kansas  waso 
not  administered  to  the  jurors,  but  thafthey? 
were  only  sworn  "well  and  truly  to  try  the 
issue  joined  herein,"  or  "to  well  and  truly 
try  the  issues  joined  herein."  The  record 
does  not  purport  to  give  ipsisstmis  verbis  the 
form  of  the  oath  administered  to  the  jurors. 
The  statement  of  the  oatli  is  entirely  consist- 
ent with  the  fact  that  the  oath  required  by 
the  statute  of  Kansas  was  administered,  es- 
pecially in  view  of  the  statement  in  the  jour- 
nal entry  that  the  jurors  were  "duly"  sworn. 
On  this  subject,  the  supreme  court  of  Elansas 
says  correctly  in  its  opinion:  "It  is  highly 
important  and  necessary  that  the  oath  should 
be  administered  with  due  solemnity,  in  the 
presence  of  the  prisoner,  and  before  the  court, 
substantially  in  the  manner  prescilbed  by 
law.  It  may  also  be  conceded  that  the  record 
should  show  that  the  jury  were  sworn,  and, 
when  the  record  does  purport  to  set  out  in  full 
the  form  of  the  oath  upon  which  the  verdict 
is  l>ased,  it  must  be  in  substantial  compliance 
with  law;  otherwise,  the  conviction  cannot 
stand.  The  assumption  by  counsel  that  the 
oath  as  actually  ailministered  is  set  out  In  full 
in  the  record,  it  seems  to  us,  is  unwarranted. 
What  is  stated  in  the  record  is  but  a  recital 
by  the  clerk  of  the  fact  that  the  jury  were 
sworn.  The  swearing  was,  of  course,  done 
orally,  in  open  court;  and  it  is  no  part  of  the 
duty  of  the  clerk  to  place  on  the  record  the 
exact  formulary  of  words  in  which  the  oath 
was  couched.  He  has  performed  his  duty  in 
that  respect  when  he  enters  the  fact  that  the 
jury  were  duly  sworn,  and  when  that  is  done 
the  presumption  will  lie  that  the  oath  was  cor- 
rectly administered.  The  method  of  examin* 
ing  the  jurors  as  to  their  qualifications,  or 
whether  the  oath  was  taken  by  them  while 
standing  with  uplifted  hands,  according  to 
the  universal  practice  in  the  state,  or  other- 
wise, is  not  stated.  In  making  mention  of 
the  impaneling  and  swearing  of  the  jury, 
there  is  no  description  of  the  parties  between 
whom  the  Jury  are  to  decide;  nor,  indeed,  are 
there  any  of  the  formal  parts  of  an  oath 
stated.  The  statement  made  is  only  a  re- 
cital of  a  past  occurrence;  and  it  is  manifest 
that  there  was  no  intention  or  attempt  of  the 
clerk  to  give  a  detailed  account  of  the  man- 
ner of  impaneling  the  jury,  or  to  set  out  the 
oath  in  haea  verba.  It  may  be  observed  that 
in  the  form  of  the  verdict  returned,  and  which  g 
was'prepared  and  presented  to  the  jury  by* 
the  trial  judge,  it  was  stated  that  the  jury 
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were  daly  impaneled  and  sworn."  The  form 
of  the  verdict  thus  referred  to  was  in  these 
words:  "We,  the  jury,  duly  impaneled, 
charged,  and  sworn  in  the  above-entitled  ac- 
tion, do,  on  our  oath,  find  the  defendant, 
William  Baldwin,  guilty  of  murder  in  the 
first  degree,  as  ciiarged  in  the  first  count  of 
information."  Thesuprerae  court  of  Kansas 
held  that  the  recitals  in  the  record  relative  to 
the  swearing  of  the  jury  were  not  to  be  re- 
garded iis  an  attempt  to  set  out  the  oath  act- 
ually administered,  but  rather  as  a  statement 
of  the  fact  that  the  jury  bad  been  sworn,  and 
acted  under  oath.  We  concur  in  this  view. 
That  court  went  on  to  say:  "A  still  more 
conclusive  answer  on  this  point  is  that  no 
objection  was  made  to  the  form  of  the  oath 
when  it  was  administered,  or  at  any  other 
time  prior  to  its  presentation  in  this  court. 
If  there  was  any  irregularity  in  this  respect, 
it  should,  and  probably  would,  have  been  ob- 
jected to  at  the  time  it  occurred.  It  is  quite 
unlikely  that  there  was  any  departure  from 
the  form  of  the  oath  so  well  understood,  and 
which  is  in  universal  use  in  all  of  the  courts 
of  the  state;  but,  if  the  form  of  the  oath  was 
defective,  the  attention  of  the  court  should 
have  been  called  to  it  at  the  time  the  oath 
was  taken,  so  that  it  might  have  been  cor- 
rected. A  party  cannot  sit  silently  by  and 
take  the  chances  of  acquittal,  and  subse- 
quently, when  convicted,  make  objections  to 
an  irregularity  in  the  form  of  the  oath.  Xot 
only  must  the  objection  be  made  when  the  ir- 
regularity is  committed,  but  the  form  in 
which  the  oath  was  taken,  as  well  as  the  ob- 
jection, should  be  incorporated  into  the  bill 
of  exceptions,  in  order  that  this  court  may  see 
whether  or  not  it  is  sufiBcient.  This  was  not 
done." 

This  statement  of  the  condition  of  the  rec- 
ord shows  that  no  federal  question  is  present- 
ed in  regard  to  the  oath  administered  to  the 
jurors  of  which  this  court  can  take  jurisdic- 
tion. Section  709  of  the  Revised  Statutes  pro- 
vides that  a  final  judgment  in  any  suit  in  the 
highest  court  of  a  state,  in  which  a  decision  in 
the  suit  could  be  had,  where  any  title,  right, 
privilege,  or  immunity  is  claimed  under  the 
g constitution,  and  the  decision  is  against  the 
•  title,  right,  privilege,  oi'immunity  "specially 
Bet  up  or  claimed"  by  either  party  under  such 
ooustitution,  may  be  re-examined,  and  re- 
versed or  aiQrmed,  in  the  supreme  court, 
npon  a  writ  of  error.  In  the  present  case  the 
record  does  not  show  that  at  the  trial  before 
the  jury  any  title,  right,  privilege,  or  im- 
munity under  the  constitution  of  the  United 
States  was  specially  set  up  or  claimed.  ITo 
objection  was  taken  to  the  form  of  the  oath 
at  the  trial,  nor  at  the  making  of  the  motion 
for  a  new  trial  before  the  trial  court,  nor  at 
the  making  of  the  motion  for  arrest  of  judg- 
ment in  that  court.  The  point  was  first  sug- 
gested in  the  supreme  court  of  the  state. 
That  court,  as  it  appears,  refused  to  consider 
the  objection,  on  the  ground  that  it  was  not 
taken  at  the  trial.  For  that  reason  we  also 
cannot  consider  it 


In  Spies  T.  nUnoIs,  128  V.  S.  131. 181. 8 

Sup.  Ct.  Hep.  21, 22,  this  court  said  in  regard 
to  a  question  of  this  kind:  "As  the  supreme 
court  of  the  state  was  reviewing  the  decision 
of  the  trial  court,  it  must  appear  that  the 
claim  was  made  in  that  court,  because  the 
supreme  court  was  only  authorized  to  review 
the  judgment  for  errors  committed  there,  and 
we  can  do  no  more."  Again:  "If  the  right 
was  not  set  up  or  claimed  in  the  proper  court 
below,  the  judgment  of  the  highest  court  of 
the  state  in  the  action  is  conclusive,  so  far 
as  the  right  of  review  here  is  concerned." 

The  question  whether  the  evidence  in  the 
case  was  sulBcient  to  justify  the  verdict  of 
the  jury,  and  the  question  whether  the  con- 
stitution of  the  state  of  Kansas  was  complied 
with  or  not  in  the  proceedings  on  the  trial 
which  are  challenged,  are  not  federal  ques- 
tions which  this  court  can  review. 

The  writ  of  error  is  dismissed  for  want  of 
jurisdiction. 


<ia  V.  s.  «n) 
UsTTED  States  v.  Ibon  Siltbb  Mih. 
Co.  $t  aZ.i 
pecember  17, 1888.) 

1,  IIlNM  Aim  MlNmO — FATXNTS  —  C>LIiaitLL^TIOV 

— FbAUOULBST  RBFBBSBIITA.TIONS. 

The  United  States  may  maintain  a  bill  to  cancel 
a  patent  for  mining  lands  obtained  by  fraudulent 
representations  as  to  the  character  of  the  land 
and  the  performance  of  the  required  work. 
3.  Sakb— BcBDBN  or  Paoor. 

In  such  cases  the  burden  of  proof  Is  on  the 
^overmnent, 
8.  Samb  —  Plaobb  Oladcs  —  EInowv  Vbcto  or 

IjODBS. 

Rev.  St.  U.  S.  S  aSSS,  requires  an  applicant  for 
a  placer  claim,  who  is  also  in  possession  of  a  vein 
or  lode  indnded  within  the  same  bouncbules,  to 
include  in  his  application  a  statement  of  the  ex- 
istence of  sooh  vein  or  lode,  and  makes  the  fail- 
ure to  mention  veins  or  lodes  "known  to  exist" 
a  conclusive  declaration  that  he  has  no  right  to 
saoh  veins  or  lodes.  Held,  that  the  f  ailnre  of  an 
applicant  to  state  that  he  had  made  several  lode 
locations,  and  recorded  oertiflcates  thereof,  was 
not  a  ground  for  canceling  the  patent,  thongh  It 
excepted  "lodes  claimed  or  known  to  exist, "  tlM 
evidence  showing  that  be  had  abandoned  the  lode 
locations,  and  that  there  were  no  "known  lodes'* 
at  the  time  of  the  application. 

i.  Same. 

Nor  is  It  enouRb  that  there  may  have  been 
some  IndioationB,  by  ontcroppings  on  the  surface, 
of  the  existence  of  lodes  or  veins  of  rooks  is 
place  bearing  gold  or  silver,  to  warrant  their  des- 
ignation as  "Imown  "  veins  or  lodes.  They  must 
be  clearly  ascertained,  and  of  saoh  extent  as  to 
render  the  land  more  valuable  on  that  account. 

6.  Sakb— Ooon  Faith  of  Affuoaht. 

Nor  is  the  applicant's  claim  to  a  patent  aSeot- 
ed  by  the  fact  that  he  was  moved  to  make  the 
application  as  much  by  the  existence  of  timber 
on  the  land,  as  by  the  existence  of  gold. 

8.  SaKB— WOBK— CBBTHlOATa  —  CONOLUBIVBNBSS. 

Under  Rev.  St.  {  2826,  requiring  the  claimant, 
at  the  time  of  filing  his  application,  or  within  80 
days  of  publication,  to  file  a  certificate  of  the 
surveyor  general  that  tSOO  in  labor  or  improve, 
ments  has  been  expended  on  the  land,  the  cer. 
tifioate  is  conclusive  evidence  that  sudb  labor 
has  been  done  or  improvements  made. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 
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Sol.  Gen.  Tmikt,  for  appellant.    L,  8. 
^  Dixon,  for  appellees. 

•  Field,  J.  *  This  Is  a  suit  In  equity  brought 
by  the  ITnited  States  against  the  Iron  Silver 
Mining  Company,  a  corporation  created  un- 
der the  laws  of  New  York,  and  James  A. 
Sawyer,  a  citizen  of  Colorado,  to  cancel  two 
patents  for  alleged  placer  mining  claims, 
known  respectively  as  the  "Fanchon  Placer 
Qalm"  and  the  "Stinson  Placer  Claim,"  sit- 
uated in  the  county«f  Lake,  Colorado.  Both 
patents  were  issued  to  the  defendant  Sawyer, 
and  the  larger  part  of  the  claims  was  subse- 
quently conveyed  by  him  to  the  defendant 
corporation.  The  Fanchon  claim  embraces 
lis  acres  and  a  fraction  of  an  acre.  The 
patent  for  it  bears  date  November  17, 1881, 
and  was  issued  upon  an  entry  made  April  22, 
1880.  The  Stinson  claim  embraces  124  acres 
and  a  fraction  of  an  acre.  The  patent  for  it 
bears  date  June  15, 1881,  and  was  issued  up- 
on an  entry  made  April  27, 1880.    The  bill 

^for  the  cancellation  of  these  patents  alleges 
g  that  they  were  obtained  upon  false  and  fraud- 

•  nlent  representationathat  the  land  embraced 
by  them  was  placer  mining  ground,  and  con- 
tained no  veins  or  lodes  of  quartz  or  other 
rock,  bearing  gold  or  silver  or  other  metal, 
and  that  the  patentee  had  performed  the  work 
upon  each  tract  required  by  law  to  entitle 
him  to  enter  it  as  a  placer  claim ;  whereas, 
in  fact,  the  land  was  not  placer  mining 
ground,  but  land  containing  sundry  veins  or 
fodes  of  quartz  or  other  rock,  bearing  gold, 
BUver,  and  lead  of  great  value,  which  was 
well  known  to  the  patentee  on  his  application 
for  the  patents;  and  that  the  work  required 
to  enter  the  tracts  as  placer  claims  had  never 
been  performed.  The  bill  also  alleges  that 
the  defendant  Sawyer  bad  previously  made 
several  locations  of  lode  claims  on  this  ground, 
and  that  certificates  of  these  locations  bad 
been  recorded  in  the  ofHce  of  the  recorder  of 
Lake  county;  that  he  afterwards  entered  into 
a  conspiracy  with  one  William  H.  Stevens 
and  Levi  Z.  Leiter  of  Colorado,  to  defraud 
the  United  States  of  the  lode  claims  and  the 
timber  on  the  land,  of  which  there  was  a  val- 
uable growth,  by  obtaining  patents  of  the 
land  as  placer  ground,  for  the  benefit  of  tliose 
parties,  and  of  the  defendant  the  Iron  Silver 
Mining  Company,  in  which  they  were  inter- 
ested; that  by  its  terms  the  defendant  Saw- 
yer was  to  abandon  the  lode  claims,  and  take 
up  the  ground  as  placer  claims,  and  Stevens 
and  Leiter  were  to  advance  the  necessary 
funds  for  that  purpose;  that,  when  the  pat- 
ents were  obtained,  Sawyer  was  to  receive 
in  consideration  of  his  services  in  the  matter 
8  portion  of  the  claims;  and  that  the  patents 
in  question  were  obtained  in  execution  of 
this  conspiracy. 

These  allegations  are  specifically  denied  by 
the  defendants  in  their  answer,  and  the  proofs 
in  the  case  were  directed  to  establish  them 
on  the  one  hand,  and  to  refute  them  on  the 
other.  If  established,  the  government  could 
justly  demand  a  cancellation  of  the  patents. 


The  statutes  providing  for  the  disposition  of 
the  mineral  lands  of  the  United  States  are 
framed  in  a  most  liberal  spirit,  and  those 
lands  are  open  to  the  acquisition  of  every  cit- 
izen upon  conditions  which  can  be  readily 
complied  with.  It  is  the  policy  of  the  gov- 
ernment to  favor  the  development  of  mines 
of  gold  and  silver  and  other  metals,  and  every 
facility  is  afforded  for  that  purpose;  but  i'tt> 
<exacts  a  faithful  compliance  with  the  condi-* 
tions  required.  There  must  be  a  discovery 
of  the  mineral,  and  a  sutBcient  exploration 
of  the  ground  to  show  this  fact  beyond  ques- 
tion. The  form,  also,  in  which  the  mineral 
appears,  whether  in  placers  or  in  veins,  lodes 
or  ledges,  must  be  disclosed  so  far  as  ascer- 
tained. Misrepresentation  knowingly  made 
as  to  these  matters  by  the  applicant  for  a  pat- 
ent will  afterwards  justify  the  government  in 
proceeding  to  set  it  aside.  The  government 
has  the  same  right  to  demand  a  cancellation 
of  the  conveyances  of  the  United  States,  when 
obtained  by  false  and  fraudulent  representor 
tions,  as  a  private  individual,  when  a  convey- 
ance of  his  lands  is  obtained  in  like  manner. 
In  this  respect  the  United  States,  as  a  landed 
proprietor,  stand  upon  the  same  footing  with 
the  private  citizen.  The  burden  of  proof  In 
such  oases  is  upon  the  government.  The 
presumption  attending  the  patent,  even  when 
directly  assailed,  that  it  was  issued  upon  suffi- 
cient evidence  that  the  law  had  been  complied 
with  by  theofiScersof  thegovernmentcharged 
with  the  alienation  of  public  lands,  can  only 
be  overcome  by  clear  and  convincing  proof. 
In  several  cases  recently  before  this  court,  the 
character  and  degree  of  proof  required  to  set 
aside  a  patent  for  land  of  the  United  States, 
issued  in  due  form  by  their  officers,  where 
they  have  had  jurisdiction  over  the  subject, 
and  have  observed  the  various  proceedings 
preliminary  to  its  issue,  required  bylaw,  have 
been  discussed  and  determined,  and  rules  laid 
down  which  must  control  in  future  cases  of 
the  kind. 

In  Maxwell  Land  Grant  Case,  121  U.  S. 
325,  879,  381,  7  Sup.  Ct.  Bep.  1015,  which 
was  before  us  at  October  term.  1886,  this 
question  received  careful  consideration.  The 
court  there  said,  by  Mr.  Justice  Mtt.t.kr; 
"The  deliberate  action  of  the  tribunals  to 
which  the  law  commits  the  determination  of 
all  preliminary  questions,  and  the  control  of 
the  processes  by  which  this  evidence  of  title  is 
issued  to  the  grantee,  demands  that,  to  annul 
such  an  instrument  and  destroy  the  title 
claimed  under  it,  the  facts  on  which  this  ac- 
tion is  asked  for  must  be  clearly  established 
by  evidence  entirely  satisfactory  to  the  court, 
and  that  the  case  itself  must  be  within  the 
class  of  causes  for  which  such  an  instrument^ 
may  be  a V  oid  od . "  And  agai  n :  "  We  take  theg 
'general  doctrine  to  be,  that  when  in  a  court* 
of  equity  it  is  proposed  to  set  aside,  to  annul, 
or  to  correct  a  written  instrument  for  fraud 
or  mistake  in  the  execution  of  the  instrument 
itself,  the  testimony  on  which  this  is  done 
must  be  clear,  unequivocal,  and  convincing, 
and  that  it  cannot  be  done  upon  a  bare  pre- 
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ponderanoe  of  evidence  which  leaves  the  is- 
sve  in  doubt.  If  the  proposition,  as  thus 
laid  down  in  the  cases  eited,  is  sonnd  in  re- 
gard to  the  ordinary  contracts  of  private  in- 
dividuals, how  much  more  should  it  be  ob- 
served where  the  attempt  is  to  annul  the 
grants,  the  patents,  and  other  solemn  evi- 
dences of  title  emanating  from  the  govern- 
ment of  the  United  States  under  its  otficial 
seal.  In  this  class  of  cases  the  respect  due 
to  a  patent,  the  presumptions  that  all  the  pre- 
ceding steps  required  by  the  law  had  been  ob- 
served before  ito  issue,  the  immense  impor- 
tance and  necessity  of  the  stability  of  titles 
dependent  upon  these  official  instruments, 
demand  that  the  effort  to  set  them  aside,  to 
annul  them,  or  to  correct  mistakes  in  them, 
should  only  be  successful  when  the  allega- 
tions on  which  this  is  attempted  are  dearly 
stated  and  fully  sustained  by  proof. "  In  Coal 
Co.  T.  U.  S.,  128  U.  8.  307,  8  Sup.  Ct.  Bep. 
181,  before  us  at  October  term,  1887,  the 
•sme  subject  was  considered,  and  a  similar 
oontdnsion  reached  as  to  the  character  and 
degree  of  proof  necessary  to  invalidate  a  pat- 
ent of  the  United  States.  There  patents  for 
coal  lands  were  alleged  to  have  been  obtained 
on  f^e  and  fraudulent  papers  made  by  the 
register  and  receiver  of  the  local  land-oflRce, 
combining  with  others  in  a  conspiracy  for 
that  purpose;  hot  the  court,  after  referring  to 
the  doctrine  declared  in  Maxwell  Land  Grant 
Case,  said,  by  Mr.  Justice  Matthews:  "It 
ttins  appears  that  the  title  of  the  defendants 
rests  upon  the  strongest  presumptions  of 
fact  which,  although  they  may  be  rebutted, 
nevertheless  can  l>e  overthrown  only  by  full 
proofs  to  the  contrary,  clear,  convincing, 
and  unambiguous.  The  burden  of  produc- 
ing these  proofs,  and  establishing  the  conclu- 
sion to  which  they  are  directed,  rests  upon 
the  government.  Neither  is  it  relieved  of 
igthis  obligation  by  the  negative  nature  of  the 
g proposition  it  is  bound  to  establish."  Au- 
*  thorities  are  then  cited  to  show  that*in  some 
instances  the  burden  of  proving  a  negative 
rests  upon  the  complaining  party;  and  espe- 
cially so  where  the  negative  allegation  in- 
volves a  charge  of  fraud  against  the  party 
Whose  conduct  is  complained  of,  for  which 
it  is  sought  to  defeat  an  estate.  In  this  con- 
nection a  word  should  be  said  of  a  paragraph 
in  the  opinion  in  Moffat  v.  U.  S.,  112  U.  S. 
24,  80,  5  Sup.  CL  Rep.  10.  That  was  a  suit 
to  set  aside  a  patent  issued  to  fictitious  par- 
ties, and  the  court,  referring  to  the  presump- 
tion which  is  indulged  as  a  protection  against 
collateral  attacl:s  upon  a  patent  by  third  par- 
ties, said:  "It  may  be  admitted,  as  stated  by 
counsel,  that  if,  upon  any  state  of  facts,  the 
patent  might  have  been  lawfully  issued,  t)ie 
court  will  presume,  as  against  such  collateral 
attacks,  that  the  facts  existed ;  but  that  pre- 
sumption has  no  place  in  a  suit  by  the  Unit- 
ed States  directly  assailing  the  patent,  and 
seeking  its  cancellation  for  fraud  in  the  con- 
duct of  their  officers. "  It  was  not  intended 
by  this  language  to  hold  that  presumptions 
in  favor  of  the  regularity  and  lawfulness  of 


patents  issued  did  not  apply  in  suits  by  the 
United  States  to  vacate  them  for  fraud;  but 
that  the  presumption  mentioned — that  is, 
that  when  a  patent  is  assailed  collaterally,  it 
it  could  be  sustained  upon  any  state  of  facts, 
the  court  will  presume  that  such  facts  existed 
— could  not  apply  in  suits  by  the  United 
States  assailing  the  patent  for  fraud  in  the 
conduct  of  their  officers.  This  is  evident 
from  what  immediately  follows  in  the  opin- 
ion, for  the  court  adds:  "In  such  a  suit  the 
burden  of  proof  is  undoubtedly,  in  the  first 
instance,  on  the  government  to  show  a  fatal 
irregularity  or  corrupt  conduct  on  their  part; 
but  when  a  case  is  established,  which,  if  unex- 
plained, would  warrant  a  conclusion  against 
them,  the  burden  of  proof  is  shifted,  and 
they  must  show  such  integrity  of  conduct, 
and  such  a  compliance  with  the  law,  as  xfdll 
SQStain  the  patent."  If  the  presumption 
mentioned  could  be  admitted,  no  suit  of  the 
kind  could  be  sustained,  for  facts  could  be 
stated  which  would  overthrow  the  allegations 
of  fraud. 

The  patents  in  controversy  were  issued 
under  sections  2329  and  2333  of  the  Revised 
Statutes,  which  are  as  follows: 

"Sec.  2329.  Claims,  usually  called  'pla-g 
cers,'  including  all'forms  of  deposit,  except-* 
ing  veins  of  quartz,  or  other  rock  in  place, 
shall  be  snbject  to  entry  and  patent,  under 
like  circumstances  and  conditions,  and  upon 
similar  proceedings,  as  are  provided  for  vein 
orlodeciaims;  but  where  the  lauds  have  been 
previously  surveyed  by  the  United  States, 
the  entry  in  its  exterior  limits  shall  conform 
to  the  legal  subdivisions  of  the  public  lands." 

"Sec.  2833.  Where  the  same  person,  asso- 
ciation, or  corporation  is  in  possession  of  a 
placer  claim,  and  also  a  vein  or  lode  included 
within  the  boundaries  thereof,  application 
shall  be  made  for  a  patent  for  the  placer 
claim,  with  the  statement  that  it  includes 
such  vein  or  lode,  and  in  such  case  a  patent 
shall  issue  for  the  placer  claim,  subject  to 
the  provisions  of  this  chapter,  including  such 
vein  or  lode,  upon  the  payment  of  five  dol- 
lars per  acre  for  sucli  vein  or  lode  claim,  and 
twenty-five  feet  of  surface  on  each  side  there- 
of. The  remainder  of  the  placer  claim,  or 
any  placer  claim  not  embracing  any  vein  or 
lode  claim,  shall  be  paid  for  at  the  rate  of 
two  dollars  and  fifty  cents  per  acre,  together 
with  all  costs  of  proceedings;  and  where  t 
vein  or  lode  such  as  is  described  in  section 
twenty-three  hundred  and  twenty  is  known 
to  exist  within  the  boundaries  of  a  placer 
claim,  an  application  for  a  patent  for  such 
placer  claim  which  does  not  include  an  appli- 
cation for  the  vein  or  lude  claim  shall  be  con- 
strued as  a  conclusive  declaration  that  the 
claimant  of  the  placer  claim  has  no  right  of 
possession  of  the  vein  or  lode  claim;  but 
where  the  existence  of  a  vein  or  lode  in  a 
placer  claim  is  not  known,  a  patent  for  the 
placer  claim  shall  convey  all  valuable  miner- 
al and  other  deposits  within  the  boundaries 
thereof." 

By  the  term  "placer  daim,"  as  Jiere  used* 
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IS  meant  ground  within  defined  boundaries 
which  contains  mineral  in  its  eartli,  sand, 
or  gravel;  ground  that  includes  valuable  de- 
posits not  in  place,  that  is,  not  fixed  in 
rock,  but  whicli  are  in  a  loose  state,  and 
may  in  most  cases  be  collected  by  wasli- 
ing  or  amalgamation  without  milling.  By 
"veins  or  lodes,"  as  here  used,  are  meant 
lines  or  aggregations  of  metal  embedded  in 
quartz  or  other  rocli  in  place.  The  terms  are 
ntound  together  in  the  statutes,  and  both  are 
•  intended  to  indicate  the  presence  of  metal  in 
rock.  Yet  a  lode  may  and  often  does  con- 
tain more  than  one  vein.  In  Mining  Co.  v. 
Cheesman,  116  U.  !S.  533,  6  Sup.  Ct.  Rep. 
481,  a  deBnition  of  a  lode  is  given,  so  tar  as 
it  is  practicable  to  define  it  with  accuracy, 
and  it  is  not  necessary  to  repeat  it.  What  is 
important  here  is,  that  the  amount  of  land 
which  may  be  taken  up  as  a  placer  claim,  and 
the  amount  as  a  lode  claim,  and  the  price  per 
acre  to  be  paid  to  the  government  in  the  two 
cases,  when  patents  are  obtained,  are  difFer- 
ent;  and  the  rights  conferred  by  the  respect>- 
ive  patents,  and  the  conditions  upon  which 
they  are  held,  are  also  different.  Rev.  St. 
§8  2320.  2322,  2325,  2333;  Smelting  Co.  v. 
Kemp,  104  U.  8.  636.  651;  Mining  Co.  v. 
Reynolds,  124  U.  8.  374, 8  Sup.  a.  Rep.  598. 
The  patent  for  the  Stinson  claim  contained 
the  following  conditions:  First.  That  the 
grant  is  restricted  in  its  exterior  limits  to 
the  boundaries  of  the  tract  described,  and 
to  any  veins  or  lodes  of  quartz  or  other  rock 
in  place  bearing  gold,  silver,  cinnabar,  lead, 
tin,  copper,  or  other  valuable  deposits,  which 
may  hereafter  be  discovered  within  said  lim- 
its, and  which  are  not  claimed  or  known  to 
exist  at  the  date  thereof.  Second.  That 
should  any  vein  or  lode  of  quartz  or  other 
rock  in  place  bearing  gold,  silver,  cinnabar, 
lead,  tin,  copper,  or  other  valuable  deposits, 
be  claimed  or  known  to  exist  within  the  de- 
scribed premises,  at  the  date  thereof,  the 
same  is  expressly  excepted  and  excluded 
therefrom.  The  patent  for  the  Fanchon  pla- 
cer cMm  contains  similar  conditions. 

The  exception  from  grant  in  each  patent 
of  any  vein  or  lode  of  quartz  or  other  rock  in 
place  bearing  gold,  copper,  silver,  cinnabar, 
lead,  tin,  or  other  valuable  deposit,  "claimed 
or  known  to  exist"  at  the  date  of  the  patent 
within  the  described  premises,  is  in  terms 
broader  than  the  language  of  the  statute  un- 
der which  the  patents  were  issued.  The  ex- 
ception of  the  statute  cannot  be  thus  en- 
larged. The  statute  does  not  except  veins  or 
lodes  "claimed  or  known  to  exist,"  but  only 
such  as  are  known  to  exist  at  the  time  the 
appliattion  is  made  for  the  patent,  and  not 
at  the  dace  of  the  patent.  Wheii*Buch  a  vein 
or  lode  is  known  to  exist  within  the  bound- 
aries of  the  placer  claim,  the  application  for 
a  patent,  which  does  not  include  also  an  ap- 
plication for  the  vein  or  lode,  is  to  be  con- 
strued as  a  conclusive  declaration  that  the 
claimant  has  no  right  of  possession  to  it;  but 
where  tlie  existence  of  a  vein  or  lode  in  a 
•lacer  claim  is  not  known  at  the  time  of  the 


application  for  a  patent,  that  instrament  win 
convey  all  valuable  mineral  and  other  depos* 
its  subsequently  found  within  the  bounda- 
ries of  the  claim. 

In  the  present  case  the  evidence  produced 
establishes  substantially  these  facts:  That 
in  1879  the  defendant  Sawyer  prospected  the 
ground  which  constitutes  the  claims  in  search 
of  mines  of  gold  and  silver;  that  in  this  work 
he  was  assisted  by  three  or  four  men  whom 
he  employed;  that  he  made  several  excava- 
tions of  10  feet  in  depth  to  find  lodes  which 
he  was  told  existed  within  the  premises;  and 
that  he  made  several  lode  locations,  and  filed 
and  recorded  certificates  thereof.  Subse- 
quently, in  October  of  that  year,  he  found 
himself  embarrassed  by  debts  owing  to  his 
men,  and  for  supplies,  and  he  appli^  to  Mr. 
Stevens,  mentioned  above,  to  purchase  an 
interest  in  a  claim  which  he  held.  It  does 
not  appear  that  any  purchase  was  made  of 
that  interest,  but  Stevens  agreed  to  look  at 
the  lode  claims  on  the  ground  subsequently 
entered  as  placer  claims.  Accordingly,  the 
two  (Stevens  and  SawyerJ  went  over  the 
ground  together,  and  examined  tlie  excava>* 
tions  made,  and  also  the  timber  on  the  land. 
After  such  examination  Stevens  stated  to 
Sawyer  that  it  was  a  wastoof  money  to  ex- 
cavate for  lode  claims  on  that  ground;  that 
its  formation  was  not  such  as  contained  iodes; 
that  the  rock  was  not  granite,  but  gneiss; 
and  advised  him  to  take  it  up  as  placer 
ground,  provided  a  way  could  be  traced  to 
bring  water  for  its  working  from  a  neigh- 
boring stream  called  "Lake  Creek,"  adding 
that  the  course  he  thus  recommended  would 
accomplish  two  purposes, — it  would  save  the 
timber,  and  enable  him  to  successfully  work 
the  placer.  Afterwards,  and  in  porsaanos 
of  this  advice.  Sawyer  concluded  to  abandon 
the  lode  locations  he  had  made,  and  to  file  an 
application  for  patents  for  placer  claims;3 
Stevens  and  Mr.  Leiter,  whcappeais  to  have? 
been  a  friend  1]oth  of  Stevens  and  Sawyer, 
agreeing  to  advance  the  money  required  to 
make  the  necessary  explorations  and  im- 
provements, and  the  application  for  the  pa^ 
ents,  and  Sawyer  agreeing  to  do  the  neces- 
sary work,  and  when  the  patents  were  ob- 
tained to  convey  the  claims  to  them,  tesenr- 
ing  a  share  for  l^imself.  Stevens  was  exam- 
ined as  a  witness  in  the  case,  and  in  his  tes- 
timony stated  that  be  had  known  the  ground 
since  June  1,  1879;  that  it  had  a  rolling  and 
uneven  surface,  with  gulches,  ravines,  and 
small  streams  running  through  it,  and  was 
covered  with  a  young  and  thrifty  growth  of 
timber;  that  he  bad  crossed  and  recrossed  it 
several  times,  and  carefully  examined  all  the 
shafts,  pit-holes,  and  excavations,  with  ref- 
erence to  their  mineral  value,  and  had  come 
to  the  conclusion  that  it  contained  no  lodes, 
veins,  or  ledges  of  rock  in  place  bearing  gold, 
silver,  lead,  or  other  minerals  of  value;  that 
the  only  mineral  found  was  float-gold  in  de- 
posits of  sand  and  gravel,  and  in  his  opinion 
it  was  placer  mining  ground;  and  that  he 
had  made  an  examination  with  pocket  instra- 
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ments,  and  found  that  the  waters  of  Lake 
veek  oonid  be  easily  brooght  in  ditches  and 
'iumea  to  work  the  placers.  He  then  testified 
aa  follows:  "After  deciding  it  was  placer 
ground,  and  practicable  to  bring  water  on  it, 
Mr.  Letter  and  myself  accepted  a  proposition 
from  Mr.  Sawyer  to  furnish  the  money  in  or- 
der to  mdke  the  necessary  explorations,  im- 
provements, and  entry  of  application  for  gov- 
ernment patent;  he  (Sawyer)  to  do  ail  the 
work  and  obtain  titue  for  a  share  in  the 
property.  Our  object  and  purpose  in  assist- 
ing Sawyer  was  to  obtain  an  interest  in  said 
placer  land,  being  convinced  of  its  character 
as  such." 

The  deputy  United  States  surveyor,  who 
made  two  surveys  of  the  ground  included 
within  the  placer  claims, — one  for  the  parties 
interested  in  locating  the  claims,  and  the 
other  the  oflScial  survey,  on  which  the  appli- 
cation for  the  patents  was  based, — by  direc- 
tion of  the  surveyor  general,  was  also  exam- 
ined as  a  witness,  and  be  testified  that  in 
September  or  October,  1879,  he  made  an  ex- 
amination of  the  ground  for  the  purpose  of 
cedetermining  whether  any  veins,  lodes,  or 
Sledges  of  mineral  in  rock  in  place,  or  gold- 
*  bearing  rock,  had  been  discovered*upon  it, 
and  for  that  purpose  had  explored  every  pit, 
ent,  and  shaft  on  the  property,  and  found 
that  there  had  not  been  discovered  in  them 
any  mineral-bearing  rock  in  place;  and  that 
at  the  time  he  made  both  surveys,  and  at  the 
time  the  applications  for  the  patents  were 
made,  there  was  not  known  to  exist  within 
the  placer  claims  any  lode  or  ledge  of  rock 
bearing  gold,  silver,  or  other  valuable  depos- 
it. He  further  testified  that  he  had  resided 
for  several  years  in  Colorado,  and  was  famil- 
iar with  placer,  lode,  and  vein  formations. 
Ija  pursuance  of  the  arrangement  with  Ste- 
vens and  Leiter,  Sawyer  performed  the  labor, 
and  made  the  improvements  necessary  to  ob- 
tain the  placer  patents,  and  applied  for  the 
land  as  placer  ground,  (other  parties  who 
had  joined  with  him  in  making  the  locations 
having  transferred  their  interests  to  him,) 
stating  that  there  were  no  known  lodes  or 
veins  upon  the  tracts;  and  such  proceedings 
were  then  taken  as  are  required  by  the  Be- 
vlsed  Statutes  in  such  cases,  and,  the  only 
adverse  claim  made  to  the  applications  hav- 
ing been  withdrawn,  the  patents  were  is- 
sued. 

It  appears  very  clearly  from  the  evidence 
that  no  lodes  or  veins  were  discovered  by  the 
excavations  of  Sawyer  in  his  prospecting 
work,  and  that  his  lode  locations  were  made 
upon  an  erroneous  opinion,  and  not  upon 
knowledge  that  lodes  t)earing  metal  were  dis- 
closed by  them.  It  is  not  enough  that  there 
may  have  been  some  indications  by  outcrop- 
pings  on  the  surface  of  the  existence  of  lodes 
or  veins  of  rock  in  place  bearing  gold  or  sil- 
ver or  other  metal  to  justify  their  designation 
as  "known"  veins  or  lodes.  To  meet  that 
designation  the  lodes  or  veins  must  be  clear- 
ly ascertained,  and  be  of  such  extent  as  to 
render  the  land  more  valuable  on  that  ac- 


count, and  justify  their  exploitation.  Al- 
though pits  and  shafts  had  been  sunk  in  vari- 
ous places,  and  what  are  termed  in  mining 
cross-cuts  had  been  run,  only  loose  gold  and 
small  nuggets  had  been  found,  mingled  with 
earth,  sand,  and  gravel.  Lodes  and  veins  in 
quartz  or  other  rock  in  place  bearing  gold  or 
silver  or  other  metal  were  not  disclosed  when 
the  application  for  the  patents  was  made. 
The  subsequent  discovery  of  lodes  upon  the ^ 
ground,  and  their  successful  working,  doesg 
not  affect  the*good  faith  of  the  application.* 
That  must  be  determined  by  what  was 
known  to  exist  at  the  time.  It  is  not,  there- 
fore, a  fault  to  be  charged  upon  Sawyer  that 
he  abandoned  his  original  lode  locations  after 
he  had  discovered  that  they  were  worthless, 
in  order  to  make  locations  of  placer  claims. 
There  was  evidence  that  loose  gold  existed  in 
the  sand  and  gravel  on  the  ground  in  many 
places,  and  had  been  washed  from  the  earth; 
and  it  was  the  judgmentof  experienced  min- 
ers that  if  water  could  be  brought  from  a 
neighboring  creek  the  ground  could  be  suc- 
cessfully worked  as  placer  ground. 

It  may  be,  as  contended,  that  Stevens  was 
moved  in  his  advice  to  Sawyer  as  much  by 
the  existence  of  the  valuable  growth  of  tim- 
ber on  the  land  as  by  the  existence  of  gold 
in  the  ground,  and  that  the  timber  could  be 
advantageously  used  by  the  Iron  Silver  Min- 
ing Company.  If  such  were  the  fact,  it 
would  not  affect  the  applicant's  claim  to  a 
patent.  Probably,  in  a  majority  of  cases 
where  a  placer  claim  is  located,  other  matters 
than  the  existence  of  valuable  deposits  of 
mineral  enter  into  the  estimate  of  its  worth. 
Its  accessibility  to  places  where  supplies  and 
medical  attendance  can  be  obtained  for  the 
men  engaged  in  working  upon  it,  and  tim- 
ber secured  to  support  the  drifting  or  tun- 
neling which  may  be  necessary;  the  facility 
with  which  water  can  be  brought  to  wash 
the  mineral  from  the  earth,  sand,  or  gravel 
with  which  it  may  be  mingled;  and  the  uses 
to  which  the  land  may  be  subjected  when  the 
claim  is  exhausted, — may  be  proper  subjects 
of  consideration.  A  prudent  miner  acting 
wisely  in  taking  up  a  claim,  whether  for  a 
placer  mine,  or  for  a  lode  or  vein,  would  not 
overlook  such  circumstances,  and  they  may 
in  fact  control  his  action  in  making  the  loca- 
tion. If  the  land  contains  gold  or  other  val- 
uable deposits  in  loose  earth,  sand,  or  gravel, 
which  can  be  secured  with  profit,  that  fact 
will  satisfy  the  demand  of  the  government  as 
to  the  character  of  the  land  as  placer  ground, 
whatever  the  incidental  advantages  it  may 
offer  to  the  applicant  for  a  patent.  Nor  do 
we  consider  it  a  suspicious  circumstance,  or 
even  surprising,  that  when  Sawyer  came  to 
convey  to  Stevens  and  Leiter,  pursuant  to^ 
his  arrangement  with  them,  a  part  of  theS 
claims,  he  should  have  retained  those*portions* 
which  he  had  originally  taken  up  as  lode 
claims;  for  though  shown  not  to  be  such 
cLiims  in  fact,  they  constituted  ground  which 
he  had  examined,  and  believed  to  be  valuable 
for  gold,  having  in  some  instances  exhibited 
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traces  of  It.  The  qnestion  respecting  the 
whole  proceedings  taken  upon  that  arrange- 
ment is  one  of  good  faith  towards  the  govern- 
ment in  securing  thereby  its  patents,  and  that 
we  deem  to  be  fully  established. 

We  have  gone  over  with  great  care  all  the 
testimony  adduced  by  the  government  in  the 
case,  and  our  conclusion  is  that  it  wholly 
fails  to  substantiate  the  charges  of  false  and 
fraudulent  representations  to  obtain  the 
patents,  or  of  a  conspiracy  by  the  patentee 
and  others  to  defraud  the  government.  We 
perceive  nothing  in  what  was  said  or  done  by 
him,  or  by  those  who  advised  and  assisted 
him,  which  justifies  the  imputations  of  the 
government  upon  his  or  their  conduct. 

The  sufBciency  of  the  work  performed  and 
Improvements  made  upon  each  of  the  claims 
patented  was  shown  by  the  certiflcate  of  ttie 
surveyor  general  of  the  United  States  for 
the  state  in  which  the  claims  are  situated. 
The  statute  makes  his  certificate  evidence 
of  that  fact.  Bev.  St.  8  2325.  It  declares 
where  publication  Is  made  of  the  application 
tor  a  patent  that  "the  claimant,  at  the  time 
of  filing  his  application,  or  at  any  time  there- 
after, within  the  sixty  days  of  publication, 
shall  file  with  the  register  a  certificate  of  the 
United  States  surveyor  general  that  five 
hundred  dollars'  worth  of  labor  has  been  ex- 
pended or  improvements  made  upon  the 
daim  by  himself  or  grantors. "  He  was  f  uily 
infoimed  of  the  character  and  value  of  the 
labor  performed  and  improvements  made 
tbroagh  his  deputy,  who  had  personally  ex- 
amined them,  and  estimated  their  cost,  and 
also  secured  aiSdavits  of  others  on  that  sub- 
ject. Their  sufficiency,  both  as  to  amount 
and  character,  were  matters  to  be  determined 
by  him  from  his  own  observation,  or  from 
the  testimony  of  parties  having  knowledge 
of  thesubject;  and  in  such  cases,  where  there 
are  no  fraudulent  representations  to  him  re- 
specting them  by  the  patentee,  his  determi- 
e  nation,  unless  corrected  by  the  land  depart- 

*  ment  before  patent,  must  be  taken  as  conclu- 

*  sire.  His'estimate  here,  in  both  particulars, 
was  subject  to  be  examined  by  the  depart- 
ment before  the  patents  were  issued;  and 
any  alleged  error  in  it  cannot  afterwards  be 
made  ground  for  impeaching  their  validity. 

Decree  affirmed. 

(128  U.  8.  686)  '~~~~' 

STACHixBERa  et  al.  v.  Fonoe. 

(December  17, 1888.) 

Tr&de-Mabss — What  wiix  bb  Protected. 

In  an  action  for  the  infringement  of  a  trad&- 
marlc  for  cigars  containing  the  words  "  La  Nor- 
mandi "  by  the  use  of  the  words  "  La  Normauda, " 
it  appeared  that  the  mode  in  which  plaintiffs  and 
their  assignor  packed  their  "La  Normandi"  ci- 
rars,  the  kind  of  boxes  used,  the  number  in  a  box, 
Qie  namber  in  each  bunch,  the  particular  color 
of  ribbon  or  tape  around  each  bunch,  and  the 
size  and  shape  of  the  cigars,  were  all  old  in  the 
trade  prior  to  the  adoption  of  "Iia  Normandi "  as 
a  trade-mark,  and  that  cigars  thus  packed,  and 
lesembling  plaintiffs'  cigars,  had  been  sold  in  all 
parts  of  tbe  country  prior  thereto,  and  from  that 
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date  until  about  the  time  of  this  suit,  nMer  the 
name  "LaNormanda."  Held,  that  the  adoption 
of  "La  Normandi"  as  part  of  a  trade  mark  did 
not  deprive  the  public  of  the  right  to  use  the 
words  "La  Normanda." 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maine. 

This  is  a  trade-mark  case.  The  principal 
relief  asked  by  the  appellants,  who  were  the 
plaintiffs  below,  is  a  decree  enjoining  the  ap- 
pellee, who  was  the  defendant  bdow,  his 
agents  and  servants,  from  using  as  a  trade 
name  in  their  business  of  manufacturing  and 
selling  cigars,  the  words  "Kormandie,"  or 
"E.  P.  Normanda,"  or  "La  Normanda,"  or 
"Normanda;"  such  use  of  those  words  be- 
ing, it  is  alleged,  a  violation  of  the  right  of 
the  plaintiffs  to  the  exclusive  use  of  the 
words  "La  Normandi"  and  "Normandi"  in 
their  business  of  manufacturing  and  selling 
cigars  of  a  certain  kind. 

It  is  alleged,  among  other  things,  that  one 
Asher  Btjur,  of  New  York,  was  engaged 
from  1858  to  1865  in  manufacturing  and 
packing  cigars  of  various  grades  and  shapes, 
some  of  which,  of  superior  quality,  were 
called  "La  Normandi,"  and  were  put  up  in 
boxes  containing  250  each,  labeled  and 
branded  with  those  words;  that,  being  of 
fine  stock,  skillfally  made,  and  of  a  shape 
that  pleased  the  eye,  his  cigars  of  that  kind 
became  widely  known,  gaining  great  favor 
with  the  public,  particularly  in  the  New^ 
England  states;  that  the  first  use  by  any  oneg 
'engaged  In  the  manufacture,  packing,  or  sale* 
of  cigars,  of  the  words  "La  Normandi"  or 
"Normandi"  was  by  him,  those  words  con- 
stituting  his  trade-mark  for  cigars  of  tho 
above  description ;  that  on  or  about  Febru- 
ary, 1865,  he  assigned,  sold,  transferred,  and 
conveyed  to  the  plaintiff  Michael  Stachelberg, 
his  heirs  and  assigns,  all  his  right,  title  and 
interest  in  and  to  the  exclusive  use  of  the 
words  "La  Normandi"  and  "Normandi;" 
that  on  or  about  January  1, 1873,  the  plain- 
tiffs formed  a  partnership  under  the  firm 
name  of  M.  Stachelberg  &  Co.,  said  trade- 
mark becoming  their  joint  property;  that 
since  said  assignment  they  have  been  en- 
gaged in  manufacturing  cigars  under  the 
names  "La  Normandi"  and  "Normandi," 
l)estowing  great  care  upon  their  packing, 
putting  them  up  in  bunches,  (each  bunch  be- 
ing tied  with  a  peculiar  colored  and  striped 
ribbon,)  and  offering  them  for  sale  in  boxes 
containing  250  cigars  each,  branded  with  the 
words  "La  Normandi;"  and  that  they  have 
incurred  great  expense  in  bringing  such 
cigars,  so  named,  to  public  attention,  where- 
by large  profits  have  accrued  from  their  sale. 
The  bill  also  states  that  on  the  19th  of  Feb- 
ruary, 1876,  the  plaintiffs  deposited  in  the 
patent-office  at  Washington  the  name  "Nor- 
mandi" as  a  trade-mark,  and  March  7,  1876, 
received  from  that  oifice  a  certificate  show- 
ing such  record;  that  after  said  assignment, 
and  up  to  the  date  of  and  since  such  deposit, 
they  have  used  the  word  "Normandi,"  with 
the  prefix  "La,"  and  that  by  virtue  of  sucl* 
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assignment,  and  of  their  uninterrupted  use 
of  the  words  "La  Normandi,"  they  acquired 
and  have  the  sole  and  exclusive  right  to  use 
them  as  a  trade-mark.  It  is  further  alleged 
that  since  January  1,  1881,  the  defendant, 
Ponce,  has  been  manufacturing,  and  causing 
to  be  manufactured,  and  offering  for  sale, 
cigars  substantially  similar  in  shape,  size, 
and  outward  appearance  to  their  La  Nor- 
mandi  cigars,  and  has  put  them  in  boxes  of 
the  same  pattern,  general  shape,  and  size, 
and  tied  with  ribbons  colored  and  striped, 
nand  resembling  the  ribbons  used  by  them, 
gbis  boxes  being  branded  some  with  "Nor- 
•  manda, "  some  "E.  P.'Normanda, "  and  others 
"Normandie;"  whereby  the  defendant  has 
fraudulently  imposed,  and,  unless  restrained 
from  so  doing,  will  continue  to  Impose,  upon 
the  public  his  cigars  as  the  real  "La  Nor- 
mandi"  cigars,  manufactured,  put  up,  and 
sold  first  by  Bijur,  and  afterwards  by  the 
plaintiffs,  and  whereby,  also,  great  and  irrep- 
arable injury  will  be  done  to  tbe  plaintiffs 
in  their  business. 

Tbe  defendant  admits  in  his  answer  that 
be  has  sold  cigars  under  the  brand  or  label 
of  "La  Normanda;"  but  those  words,  he  al- 
leges, have  always  been  accompanied  on  the 
boxes  or  packages  containing  them  by  the 
words  "E.  P.,"  or  "E.  Ponce,"  or  "Ernesto 
Ponce,"  and  sometimes  by  the  words,  "Port- 
land, Maine,"  thus  indicating  the  manufact- 
urer, and  the  place  at  which  his  cigars  were 
made.  Denying  that  his  trade-mark  infrinsfss 
the  alleged  trade  name  of  the  plaintiffs,  or  that 
be  intends  to  use  any  trade  name  of  theirs, 
he  insists  that  Bijur  did  not,  and  could  not, 
have  an  exclusive  right  to  the  words  "La 
Normandi"  as  a  trade-mark;  that  the  words 
"Normandi"  and  "Normanda"  are  of  foreign 
origin,  and  of  different  significations,  the 
former  being  a  geographical  and  the  latter  a 
personal  name;  that  the  word  "Kormanda" 
has  long  been  publicly  used  as  a  name  or 
designation  for  cigars,  was  stamped  upon 
boxes  and  packages  containing  them  long 
prior  to  any  of  tbe  alleged  rights  of  the  com- 
plainants; and  that  such  terms  were  in  pub- 
lic use  as  a  designating  mark  for  a  manu- 
facture of  cigars  at  Havana  as  early  as  1861, 
and  were  so  used,  in  that  year,  as  a  brand 
for  cigars  put  up  and  sold  by  him,  as  well  as 
by  others.  He  contends  that  there  is  nothing 
in  the  shape  or  size  of  his  cigars,  or  in  the 
manner  in  which  he  bundles  or  ties  them  up, 
which  can  be  exclusively  appropriated  by  the 
plaintiffs.  In  respect  to  tlie  use  of  the  words 
"La  Normandie, "  he  denies  that  he  has  ever 
manufactured,  or  ordered  to  be  manufactured, 
any  cigars  branded  with  those  words,  al- 
though in  the  course  of  his  business  he  has 
bought  and  sold  other  and  common  brands 
of  cigars  marked  in  that  way. 
^  It  was  in  proof  that  the  alleged  trade-mark, 
«  La  Normandi,  was  used  by  the  assignor  of 
•  the  plaintiffs  as  part  of  a  labelthat  consisted 
of  those  words  printed  at  the  top  thereof;  a 
picture  immediately  below  those  words  of 
the  interior  of  a  cigar  factory  wliile  occupied 


by  the  employes  of  the  manufacturer;  and  a 
fac  simile  of  Bijur's  signature,  together  with 
the  initials  "A.  B."  The  label  used  by  the 
plaintiff  consists  of  the  words  "  La  Normandl" 
at  its  top,  beneath  those  words  a  picture  of 
the  interior  of  a  cigar  factory  as  above  stated, 
and  at  the  bottom  of  the  picture  the  follow- 
ing words,  and  a  fac  simile  signature  of  M. 
Stachelberg,  to-wit:  "Genuine La  ISTormandi 
Segars  are  branded  with  my  initials  and 
(g^\  the  labels  inside  are  signed  in  my  own 
^^S^  handwriting.  M.  Stachelberg.  En- 
tered according  to  act  of  C!ongr.  A.  D.  1866, 
by  M.  Stachelberg  in  the  Clerk's  OflBce  of  the 
Dis.  Court  of  the  Southern  District  of  N.  T." 

By  the  decree  below  the  bill  was  dismissed, 
upon  the  ground  that  when  a  right  to  the  uso 
of  a  trade-mark  is  transferred,  either  by  the 
act  of  the  original  owner  or  by  operation  of 
law,  "the  fact  of  transfer  should  be  stated  in 
connection  with  Its  use;  otherwise,  a  decep- 
tion would  be  practiced  upon  the  public." 
Stachelberg  v.  Ponce,  23  Feb.  Bep.  430. 

Rowland  Cox,  for  appellant.  Wm.  Henry 
Clifford,  for  appellee.  ^ 

3 

Mr.  Justice  Harlan,  after  stating  tbe  • 

facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court. 

We  are  of  opinion  that  the  plaintiffs  are 
not  entitled  to  an  injunction  restraining  the 
defendant  from  using  the  words  "La  Nor* 
manda"  or  "Normanda"  as  part  of  a  brand 
or  label  for  cigars  manufactured  or  sold  by 
him.  If  it  was  satisfiictorily  shown  that 
those  words  were  not  used  in  the  trade  to 
designate  a  particular  kind  of  cigars  until 
after  the  words  "La  Normandi"  or  "Nor- 
mandi"  had  become  a  part  of  the  established 
trade-mark  of  Bijur,  it  might  be  necessary  to 
consider  whether  tlie  former  words,  taken  in 
connection  with  the  entire  label  or  brand 
used  by  tbe  defendant,  his  moiie  of  packing 
his  cigars,  and  their  size  and  appearance, 
were  calculated  to  deceive  tbe  public  by  in- 
ducing the  belief  that  they  were  the  same 
cigars  as  La  Normandi  cigars,  manufactured 
and  sold  by  Bijur  and  by  the  plaintiffs.  But 
no  such  case  is  made  by  the  proof.  On  the 
contrary,  it  appears,  by  a  preponderance  of 
evidence:  (1)  Thatthe  mode  in  which  Bijur, 
and  after  him  Stachelberg  &  Co.,  packed  their 
La  Normandi  cigars,  the  kind  of  boxes  used 
by  them,  the  number  of  cigars  in  each  bunch, 
the  particular  color  of  the  ribbon  or  tape 
around  each  bunch  of  25,  the  putting  of  250 
cigars  in  each  box,  and  the  size  and  shape  of 
the  cigars,  were  all  old  in  the  trade,  preced- 
ing, in  point  of  time,  the  adoption  by  Bijnr 
of  the  words  "La  Normandi"  as  part  of 
his  trade  name ;  (2)  that  for  several  years 
prior  to  the  adoption  by  Bijur  of  his  trade- 
mark, and  from  about  that  date  until  the 
bringing  of  this  suit,  cigars  resembling  the 
La  Normandi  cigars  in  size  and  shape,  in 
the  color  of  the  ribbon  or  tape  by  which  the 
bunches  of  25  were  tied,  and  in  the  manner 
in  which  they  were  put  up  and  packed,  were 
and  have  been  made  and  sold  in  quite  large 
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^  anmbers.  In  different  parts  of  this  conntry, 

•  ander  the  name  of  "La  Normanda."    An 

•  effort  is  made  to  discredit  tbe*Bvidence  estab- 
lishing these  facts  by  showing  by  witnesses 
engaged  for  many  years  in  the  business  of 
manufacturing  and  selling  cigars  that  tliey 
never  knew  or  heard  of  any  being  sold  under 
the  name  of  "La  Normanda."  But  the  evi- 
dence  to  that  effect  is  entirely  negative  in 
Its  character,  and  is  not  sufficient  to  over- 
come the  direct,  positive  testimony  of  wit- 
nesses, some  of  whom,  as  early  as  1853,  actu- 
ally manufactured  and  sold  "La  Normanda" 
cigars  of  the  kind  above  described,  while 
others  remember  that  domestic  cigars  under 
that  designation  were  in  the  market  before 
Bijur  commenced  the  manufacture  of  the 
"La  Normandi"  cigars.  In  this  view  of  the 
evidence  the  plaintiffs  are  not  entitled  to  the 
relief  asked.  The  adoption  by  Bijur  of  the 
words  "La  Normandi, "  as  part  of  his  trade- 
mark, could  not  take  away  the  right  previ- 
ously acquired  by  the  public  in  the  use  of  the 
words  "La  Normanda,"  as  indicating  a  par- 
ticular kind  of  cigars. 

This  conclusion  is  sufficient  to  dispose  of 
the  case,  and  renders  it  unnecessary  to  con- 
sider other  grounds  upon  which,  it  is  insisted, 
the  decree  below  should  be  sustained. 

The  decree  is  affirmed. 


(128  V.  B.  667) 


Kennedy  v.  Hazelton.* 
(December  17, 1888.) 

1.  PaTXMTS  fob  IirVXNTIONS  —  CosTRian  TO  A»- 

noN— S^Mmo  PiBroRHAiios. 

A  bill  for  the  specifio  perf onnanoe  of  a  con- 
tract to  BsslKn  to  plaintiff  any  patent  that  de- 
fendant might  obtain  for  certain  inventions 
alleged  that  defendants  in  order  to  evade  hia 
contract,  had  obtained  the  Issne  of  a  patent  to  a 
third  person  for  an  invention  of  which  defend- 
ant was  the  i««l  inventor.  Held  that,  as  by 
plaintiff's  own  showing  the  patent  was  void  ana 
conferred  no  title  on  defendant,  equity  would 
not  order  him  to  aasign  it  to  plaintiff. 

9.  SaXX— AOOOUKTINO. 

Kor  can  the  bill  be  maintained  for  an  aooonnt- 
Ing  Of  the  profits  received  by  defendant  from 
the  use  of  this  patent,  as  a  decree  for  profits  can 
only  proceed  on  the  ground  that  plaintiff  is  at 
least  the  equitable  owner  of  the  patent. 
8.  Sahb — QuiBTtNO  Tms. 

For  the  same  reason  the  bill  cannot  be  main- 
tained as  a  bill  to  remove  a  cloud  on  plaintifTs 
titie. 

FuiXBB,  C.  J.,  and  S&HDixr,  3.,  dissent. 

,     Appeal  from  the  Circuit  Ck>urt  of  the  United 
I  States  for  the  Northern  District  of  Illinois. 

'This  was  a  bill  in  equity  for  specific  per- 
formance, filed  November  12, 1887,  by  a  citi- 
zen of  New  York  against  a  citizen  of  Illinois, 
and  contained  the  following  allegations:  On 
July  10, 1884,  the  defendant,  in  consideration 
of  the  sum  of  $10,000,  paid  by  the  plaintiff 
to  him,  made  an  assignment  to  the  plaintiff 
of  an  interest  of  one-half  in  two  patents  pre- 
viously obtained  by  the  defendant  for  steam- 
boilers;  and  also  made  a  written  contract, 
acknowledged  before  a  notary  public  and  re- 
corded in  the  patent-office,  by  which  the  de- 
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fendant  agreed  to  assign  to  the  plaintiff  «nj 
and  all  patents  which' the  defendant  might 
thereafter  obtain  from  the  United  States  or 
the  Dominion  of  Canada,  for  inventions  in 
improvements  in  steam-boilers,  and  further 
agreed  not  to  assign  such  inventions,  or  the 
patents  obtained  therefor,  to  any  other  per- 
son. In  1885,  the  defendant  publicly  stated 
that  he  had  invented  such  an  improvement, 
and  explained  its  general  plan  and  construc- 
tion; and  afterwards  combined  and  confed- 
erated with  one  Goulding  to  avoid  and  evade 
the  effect  of  the  contract  of  July  10,  1884; 
and  for  that  purpose  the  defendant  caused  to 
be  prepared  at  his  expense,  but  in  the  name 
of  Goulding,  the  necessary  papers  to  procure 
letters  patent  for  this  invention;  and  Gould- 
ing, without  any  consideration  received  from 
the  defendant  therefor,  assented  to  be  used  in 
that  regard  as  the  alleged  inventor  of  the  im- 
provement, and,  at  the  request  and  by  the 
procurement  of  the  defendant,  filed  an  appli- 
cation under  oath  for  a  patent  for  it,  which 
application  was  allowed;  and  Goulding,  !>»• 
fore  the  issue  of  the  patent,  assigned  in  writ- 
ing to  the  defendant  all  bis  Interest  in  the 
Improvement  and  in  the  patent  therefor;  and 
on  I>eceml>er  14, 1886,  a  patent  was  issued  to 
the  defendant  accordingly,  as  assignee  of 
Goulding,  a  certified  copy  of  which  was  made 
part  of  the  bill.  The  bill  further  alleged  that 
the  defendant  was,  and  Qoalding  was  not. 
the  original  and  first  inventor  of  the  im- 
provement so  patented;  that  the  defendant 
had  engaged  in  the  manufacture  and  sale  of 
boilers  under  this  patent,  and  had  received, 
and  was  receiving,  great  benefits  therefrom; 
that  the  patent  was  of  value  exceeding  the. 
sum  of  $5,000,  exclusive  of  interest  and| 
costs.*  The  bill  prayed  tor  a  decree  that  the* 
defendant  assign  this  patent  to  the  plaintiff; 
for  an  adjudication  that  the  title  to  it  equita- 
bly vested  in  the  plaintiff  at  the  date  of  its 
issue;  for  an  account  of  profits  received  by 
the  defendant  from  its  use;  for  a  pieliminaiy 
injunction  against  transferring  or  incumber- 
ing the  patent,  or  manufacturing  or  selling 
boilers  containingthe  improvement  described 
therein;  and  for  further  relief. 

The  defendant  demurred  to  the  bill:  (I) 
For  want  of  equity.  (2)  For  multifarions- 
ness,  in  embracing  two  separate  and  distinct 
causes  of  action,  —  one  to  enforce  specifio 
performance  of  a  contract;  the  other  for  the 
infringement  of  a  patent.  (3)  Because,  as 
appeared  by  the  allegations  of  the  bill,  the 
patent  was  absolutely  void,  and  no  suit  could 
be  maintained,  either  to  compel  its  transfer, 
or  for  infringement  thereof. 

The  circuit  court  sustained  the  demoirer 
for  the  third  reason,  and  dismissed  the  bilL 
33  Fed.  Rep.  293.  The  plaintiff  appealed  to 
this  court. 

C.  A.  Seward,  B.  Banning,  and  T.  A. 
Banning,  for  appellant  L.  L.  Bond  and 
E.  A.  West,  for  appelleei.  n 

9 

*  Mr.  Justice  Gbat,  after  stating  the  tuAa* 
as  above,  delivered  the  opinion  of  the  court. 
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The  case,  aa  stated  In  the  bill  and  admitted 
bj  the  demurrer,  la  shortly  this:  The  de- 
fendant agreed  in  writing  to  assign  to  the 
plaintifT  any  patents  that  he  miglit  obtain  for 
unprovements  in  steam-boilers.  He  did  in- 
vent such  an  improvement,  and,  with  intent 
to  evade  his  agreement,  and  to  defraud  the 
plaintiff,  procured  a  patent  for  this  Inven- 
tion to  be  obbiined  upon  the  application  un- 
der oath  of  a  third  person  as  the  inventor, 
and  to  be  issued  to  him  as  assignee  of  that 
person,  and  has  made  profits  by  manufactur- 
ing and  selling  boilers  embodying  the  im- 
provement so  patented.  The  plaintiff  seeks 
by  bill  in  equity  to  compel  the  defendant  to 
assign  the  patent  to  him,  and  to  account  for 
the  profits  received  under  it. 

A  coart  of  chancery  cannot  decree  speclQc 
performance  of  an  agreement  to  convey  prop- 
erty which  has  no  existence,  or  to  which  the 
defendant  has  no  title.    A  bill  by  vendee 
against   vendor   for  spedfic  performance, 
which  does  not  show  any  title  in  the  defend- 
ant, is  bad  on  demurrer;  and  if  it  appears, 
by  the  bill  or  otherwise,  tliat  the  want  of 
title  (even  if  caused  by  the  defendant's  own 
act,  as  by  his  conveyance  to  a  bona  flde  pur- 
chaser) was  known  to  the  plaintiff  at  the 
time  of  beginning  the  suit,  the  bill  will  not 
be  retained  for  assessment  of  damages,  but 
must  be  dismissed,  and  the  plaintiff  left  to 
his  remedy  at  law.  Columbine  v.  Chichester, 
_2  Phil.  Ch.  27,  1  Coop.  t.  Cott.  295;  Fer- 
bgnson  v  Wilson,  L.  B.  2  Cb.  77;  Eempsball 
•  T.  Stone,  5  Johns.  Oh.  193;  Mor8s*v.  Elmen- 
dotf,  11  Paige,  277;  Milkman  v.  Ordway, 
106  Mass.  232,  256.    The  patent  law  makes 
It  essential  to  the  validity  of  a  patent  that  it 
■hall  be  granted  on  the  application,  support- 
ed by  the  oath,  of  the  ordinal  and  first  in- 
Tentor,  or  of  his  executor  or  administrator, 
whether  the  patent  is  issued  to  him  or  to  his 
asaignee.    A  patent  which  is  not  supported 
by  the  oath  of  the  inventor,  but  applied  for 
by  one  who  is  not  the  inventor,  is  unauthor- 
ized by  law  and  void,  and,  whether  taken 
out  In  the  name  of  the  applicant  or  of  any 
assignee  of  bis,  confers  no  rights  as  against 
the  pablic.    Bev.  St.  §§  4886,  4S88,  4892, 
4895.  4896,  4920.     The  patent  issued  by 
tbe  commissioner  to  the  defendant  as  as- 
signee of  Goulding,  is  only  prima  facie  ev- 
idence that  Goulding  was  the  inventor  of 
tbe   improvement  patented;   and  the  pre- 
samption  of  its  validity  in  this  respect  is 
xebatted  and  overthrown  by  the  distinct  al- 
legation in  the  bill,  admitted  by  tbe  demur- 
rer, that  the  defendant,  and  not  Goulding, 
was  the  inventor.    This  fact  is  not  brought 
into  the  case  by  any  answer  or  plea  of  the 
d^endant,  but  it  is  asserted  by  the  plain- 
tiff himself  as  a  gronnd  for  maintaining  his 
bill.    As  the  patent,  upon  the  plaintiff's 
own  showing,  conferred  no  title  or  right  up- 
on the  defendant,  a  court  of  equity  will  not 
<HFder  him  to  assign  it  to  the  plaintiff — not 
only  because  that  would  be  to  decree  a  con- 
Teyance  of  property  in  which  the  defendant 
ha8«  and  can  confer,  no  title;  but  also  because 


its  only  possible  valne  or  use  to  the  plaintiff 
would  be  to  enable  him  to  impose  upon  the 
public  by  asseiiing  rights  under  a  void  pat- 
ent. Post  V.  Marsh,  16  Ch.  Div.  395;  Old- 
ham V.  James,  14  Ir.  Ch.  81. 

The  bill  cannot  be  maintained  for  an  ac- 
count of  profits  received  by  the  defendant 
from  the  use  of  this  patent,  because  a  decree 
for  profits  can  only  proceed  upon  the  ground 
that  the  plaintiff  is  at  least  the  equitable 
owner  of  the  patent,  and  there  can  be  neither 
legal  nor  equitable  ownership  of  a  void  pat- 
ent. The  same  reason  is  a  sufficient  answer 
to  tbe  suggestion  of  the  plaintiff  that  the  bill^ 
may  be  maintained  as  a  bill  to  remove  a  cloudy 
upon  his  title  in  this  patent.*  In  Ambler  v.* 
Whipple,  20  Wall.  546,  cited  by  the  plaintiff, 
the  suit  was  based  upon  articles  of  partner- 
ship between  Ambler  and  Whipple,  by  which 
it  was  agreed  that  all  patents  obtained  by 
either  partner  should  be  owned  by  both  in 
equal  shares.  The  bill  alleged  that  the  two 
jointly  had  obtained  a  patent  for  a  joint  in- 
vention, and  that  another  patent,  afterwards 
obtained  by  Whipple  upon  the  application  of 
a  third  person,  embodied  tbe  same  invention 
with  only  a  colorable  variation.  Neither  of 
the  patents  was  in  the  record,  and  the  ques- 
tions now  presented  were  not  suggested  by 
counsel  or  considered  by  the  court,  but  the 
decree  for  tbe  plaintiff  proceeded  upon  inde* 
pendent  grounds.  The  result  is  that  the 
present  bill  cannot  be  maintained,  and  that 
the  plaintiff  must  be  left  to  any  remedy  that 
he  may  have  to  recover  damages  in  an  action 
at  law. 

Decree  aflarmed. 

FtrUiEB,  0.  J.,  and  Bbaolbt,  J.,  dis- 
sented. 


(US  u.  8.  <n) 
GBAam  e.  Powell  at  aX. 
(December  17, 1S88.) 

1.  Fnauo  Liixns— P^TBNTs— DuaoBipnoir— RxT- 
XBiMOB  TO  Plats. 

Where  lands  are  patented  by  a  state  "aooord- 
Ing  to  the  offloial  putt"  in  the  state  land-ofBoe, 
wnioh  plat  designates  them  as  tidal  overflow,  It 
oannot  oe  objected  that  the  lands  were  not  con- 
veyed as  overflowed  lands,  as  the  plat  itself, 
with  all  Its  notes,  lines,  descriptions,  and  land- 
marks, becomes  as  muoh  a  part  of  the  grant, 
and  controls,  so  far  as  limits  are  concerned,  as 
if  snoh  descriptive  features  were  written  on 
the  face  of  the  patent. 

2.  Baus. 

The  patent  Is  also  limited  by  oalls  for  bajnona 
noted  on  the  ofQcial  plat  oertifled  to  the  state  by 
the  general  land-offlce  and  the  interior  depart, 
men!^  as  Rev.  St.  U.  S.  %%  3396,2090,  malce  it  tbe 
duty  of  the  surveyor  general  to  note  watet^ 
courses  over  which  the  Une  he  runs  may  pass, 
and  also  the  quality  of  the  land,  and  provides 
tiiat  a  copy  of  his  plat  shall  be  kept  for  publio 
Information  in  the  offloes  where  the  lands  are 
to  be  sold,  and  that  tbe  boundary  lines  actually 
run  and  marked  on  his  surveys  shall  be  the  prop- 
er boundary  lines. 
8.  Samx— SxTBVKTS— Ebbobs— JvBissicmox  or 
TBS  Courts. 

The  power  to  make  and  correct  snrvqrs  of 
publio  lands  belongs  to  the  political  deparunoDt 
of  the  government,  and  the  decisions  of  the 
general  land-office  are  unassailable  by  the  oonrta, 
except  by  direct  proceedings.. 
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I.  Same— EQwrPT-^tniiBDiOTiox. 

Though  the  courts  have  power  to  protect  the 
rights  of  purchasers  from  the  government  In 
trood  faith  against  con-ective  surveys  made  after 
we  purchases,  they  will  not  assist  a  plaintiff, 
who,  while  employed  as  a  surveyor  for  defend- 
ant, discovered  an  error  in  the  pnblio  lands 
whereby  it  appeared  that  defendant's  lands  were 
not  in  fact  situated  where  he  supposed,  and 
who  procured  his  grantor  to  obtain  a  patent 
from  the  state  for  the  land  which  ha  knew  de- 
fendant bad  possessed  and  cultivated  for  many 
years. 

Appeal  from  the  Circuit  C!ourt  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
J.  D,  Rouse  and  Wm.  Grant,  for  appellant. 
^  /.  8.  Whitaker,  for  appellees. 

«  Lamar,  J.  *  The  appellees,  Christian  L. 
Powell,  Joseph  O.  Ayo,  and  Ludger  Gaidry, 
on  the  1st  of  November,  1880,  brought  an 
action  of  bou  ndary,  in  the  state  court,  against 
the  appellant,  George  D.  Cragin,  praying  for 
a  judgment  of  the  court  to  fix  the  boundaries 
between  certain  lands,  the  property  of  appel- 
lees, and  the  contiguous  lands  belonging  to 
appellant,  and  that  he  be  ordered  to  deliver 
to  appellees  possession  of  the  lands  claimed 
and  Bet  forth  in  their  petition.  On  the  12th 
iA  July,  1880,  the  cause  was  removed  into 
the  circuit  court  of  the  United  States,  on  the 
ground  of  diverse  citizenship.  The  answer 
of  appellant  sets  up  that  he  and  bis  grantors, 
M  who  had  acquired  the  lands  from  original 
g  patentees,  ha!d  been  in  public,  peaceable,  and 
•  continuous  possession  of  the  Iands*included 
In  his  deed  by  well-defined  boundaries  for 
more  than  30  years,  and  without  notice  of 
the  claims  of  any  person  whatsoever;  and 
that  it  is  unnecessary  to  fix  or  establish  any 
boundaries  as  prayed  in  the  petition.  On 
the  2d  of  May,  1881,  on  motion  of  counsel 
for  appellees,  the  court  appointed  a  surveyor 
for  the  purpose  of  ascertaiuing  and  fixing  the 
boundary  lines  between  the  properties  of  the 
respective  parties  litigant,  and  ordered  him 
to  report  bis  proceedings  within  reasonable 
time.  By  mutual  consent  of  parties,  Ben- 
jamin McLeran  was  selected  by  the  court  as 
such  surveyor.  On  June  6,  1881,  McLeran 
filed  his  report  of  the  survey  made  by  him, 
and  its  results.  From  this  report  it  appears 
that  the  township  and  sections  in  which  the 
lands  of  the  parties  are  located  were  olBcially 
surveyed  in  1837  by  one  G.  W.  Connelly  as 
part  of  the  public  domain,  and  that  the  plat 
of  such  survey  was  filed  in  the  United  States 
land-offlce  of  the  district;  that  he  considered 
this  survey  of  Connelly  so  incorrect,  and  the 
traces  of  its  lines  and  corners  so  difficult  to 
identify,  that  he  was  unable  to  locate  any 
proper  line  between  the  lands  in  question, 
except  upon  the  basis  of  a  resurvey  of  the  en- 
tire  township,  in  accordance  with  certain 
corrective  resurveys  of  adjoining  townships, 
which  had  been  made  in  1850  and  succeeding 
years  by  one  Joseph  Gorlinski,  a  deputy 
United  States  surveyor.  In  this  view,  and 
guided  by  the  theory  of  these  corrective  sur- 
veys, McLeran  proceeded  to  run  a  line  which 
be  considered  the  proper  boundary  between 


the  lands  in  question,  and  recommended  its 
adoption  to  the  court  "as  substantially  such 
a  line  as  would  have  been  run  had  the  whole 
township  been  resurveyed  at  the  time  when 
Deputy-Surveyor  Gorlinski  was  resurveying 
the  adjoining  townships."  With  this  report 
he  filed  two  maps, — No.  1,  a  map  of  his  own 
survey;  and  No.  2,  a  map  designed  to  ex- 
hibit the  discrepancies  between  the  Connelly 
survey  and  the  survey  of  Joseph  Gorlinski 
and  that  of  McLeran  himself.  These  dis- 
crepancies are:  (1)  By  the  Gorlinski  and  the 
McLeran  surveys  the  township  lacked  half  a 
mile  of  being  six  miles  square;  the  eastern^ 
tier  of  sections  thereof  losing  fully  one-half^ 
of  the  area  given  by*them  in  the  official  plat,*' 
which  ofiScial  survey  establishes  a  full  town- 
ship as  prescribed  by  law.  (2)  By  Connelly's 
plat "  a  bayou,  known  as  Bayou  Four  Points, " 
is  located  on  appellant's  lands,  while  by  Mc- 
Leran's  map  that  bayou  is  located  on  the 
lands  of  appellees.  In  his  supplemental  re- 
port McLeran  says  "it  appears  that  Bayou 
Four  Points  was  erroneously  reported  by  the 
original  survey."  The  report  also  says: 
"The  ridges  on  either  side  of  the  bayous  are 
composed  of  a  rich,  black,  loamy  soil, 
*  *  ■*  and  when  put  under  cultivation 
become  the  best  sugar-producing  lands  in  the 
south.  The  far  greater  portion  of  the  town- 
ship consists  of  a  marsh,  •  •  *  worth- 
less for  cultivation. "  The  line  recommended 
by  McLeran  places  the  lands  of  the  appellees 
where  those  of  the  appellant  are  located  by 
the  official  survey,  and  thus  gives  to  the  for- 
mer the  rich  ridges  along  the  bayous  now  in 
the  possession  of  the  latter. 

The  appellant  was  required  to  show  cause 
by  the  19th  of  November,  1881,  why  the  re- 
port of  McLeran  should  not  be  approved  and 
homologated  as  being  a  true  and  correct  sur- 
vey in  the  premises.  Thereupon  the  court, 
upon  motion  of  the  appellant,  and  against  the 
opposition  of  the  appellees,  ordered  that  the 
cause  be  placed  on  the  equity  docket,  and 
proceed  as  in  equity.  Opposition  to  the  re- 
port was  afterwards  duly  filed,  alleging  that 
if  approved  the  appellant  would  be  deprived  of 
lands  to  which  he  held  title  through  mesne 
conveyances  from  United  States  patents,  and 
of  which  he  and  his  grantors  had  held  posses- 
sion for  30  years  and  upwards.  An  amended 
answer  by  appellant  and  replication  by  ap- 
pellees having  been  filed,  the  cause  was  put 
at  issue.  The  court,  upon  the  pleadings  and 
evidence,  confirmed  the  report  of  the  sur- 
veyor, and  rendered  a  decree  fixing  the  bound- 
ary line  between  the  two  estates  according 
to  the  prayer  of  the  original  petition. 

The  primary  object  of  the  action  of  bound- 
ary, under  the  Civil  Code  of  liOuisiana,  is  to 
determine  and  fix  the  boundary  between  con- 
tiguous estates  of  the  respective  proprietors. 
The  provision  of  the  Code  in  article  845,  and 
other  provisions  under  title  5  of  the  Code,  « 
that  the  limits  must  be  fixed  according  tog 
■the  titles  of  the  parties,  are  held  by  the  su-  *> 
preme  court  of  Louisiana  to  apply  to  cases 
in  which  neither  party  disputes  the  title  ot 
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aIs  antagoniBt.    Spr!gg  ▼.  Hooper,  9  Bob. 

iLa.)  253;  Zeringue  v.  Harang,  17  La.  849; 
ilanc  v.  Consin.  8  La.  Ann.  71.  The  title 
to  the  property  is  not  allowed  to  be  litigated 
in  this  action,  whose  purpose  is  to  fix  a  line 
or  boundary  between  adjoining  claims. 
"When,  therefore,  in  the  course  of  the  pro- 
ceedings in  this  case,  the  surveyor  appointed 
to  survey  and  fix  a  boundary  between  the 
respective  properties  of  the  parties  made  a 
report,  alleging  mistakes  in  the  official  sur- 
vey, and  recommending  a  line,  the  efHect  of 
which,  it  adopted,  would  eject  the  appellee 
from  the  lands  held  by  him  under  a  claim  of 
valid  title,  the  court  below  ordered  the  case 
to  be  placed  npon  the  equity  side  of  the 
docket,  thus  bringing,  it  was  supposed,  with- 
in its  equitable  cognizance  the  essential 
rights  of  the  parties,  unaffected  by  the 
special  limitations  governing  the  action  of 
boundary. 

To  determine  the  gronnds  upon  which  this 
court  is  asked  to  reverse  the  decree  of  the 
court  below  it  is  necessary  to  advert  in  some 
detail  to  the  facts  as  shown  by  the  record. 
In  1844,  the  United  States  issued  to  one 
Bach  patents  to  certain  portions  of  sections 
10, 15,  and  22  of  township  20  S.,  range  17 
E.,  in  the  south-east  district  west  of  the 
river,  according  to  the  official  plat  of  the 
•nrvey  of  said  lands  returned  to  the  general 
laod-offlce  of  the  United  States  by  the  sur- 
vqror  general. 

The  appellant  is  the  owner  of  the  lands 
thns  patented  to  Bach;  and  for  many  years 
he  and  those  under  whom  he  claims  have 
been  in  possession  of  the  lands,  which,  ac- 
cording to  the  official  survey,  were  embraced 
In  said  patents.  In  April,  1878,  one  Samuel 
WoU  purchased  from  the  state  of  Louisiana 
portions  of  the  same  sections  10, 15,  and  22, 
and  also  portions  of  sections  14  and  23  of 
the  same  township,  all  adjoining  the  lands 
of  the  appellant.  These  lands  last  described 
were  given  to  the  state  as  swamp  lands, 
under  the  act  of  the  20th  of  March,  1849, 
and  were  noted  as  such  on  the  official  plat 

f  referred  to  above.  In  1879  Wolf  sold  this 
property  to  Powell,  one  of  tlie  appellees,  who 
*  in  May,  1880,  sold*an  undivided  half  to  the 
other  two  appellees,  and  in  the  same  year 
tbey  brought  this  action  of  boundary. 

In  support  of  the  decree  of  the  court  be- 
low it  is  urged  by  counsel  for  appellees  that 
"there  is  nothing  in  the  patents  or  title  on 
record  to  show,  by  word  or  otherwise,  any 
distinct  calls  designating  their  location; 
nothing  given  descriptive  of  the  property, 
except  the  township,  the  section,  and  the 
range;  nothing  to  describe  the  lands  pat- 
ent^ or  conveyed,  either  as  high  lands, 
swamp  or  overflowed  lands,  or  as  having 
npon  them  any  water-course  or  bayou. "  He 
admits,  however,  that  the  plat  in  evidence 
contains  upon  its  face  the  names  of  certain 
bayous,  as  "Bayon  Caiiliou,"  "Grassy," 
"Sale,"  and  others;  but  says  "that  the  origi- 
nal patents  and  conveyances,  apart  from  the 
plat,  are  silent  upon  the  subject,  except  that 


the  defendant's  title  calls  fbr  land  on  Bayou 

Grand  Caiiliou." 

In  this  view,  which  seems  to  be  the  one  on 
which  the  court  below  must  have  acted,  the 
learned  counsel  is  mistaken.  It  is  a  well« 
settled  principle  that  when  lands  are  granted 
according  to  an  official  plat  of  the  sarvey  of 
such  lands,  the  plat  itself,  with  all  its  notes, 
lines,  descriptions,  and  land-marks,  becomes 
as  much  a  part  of  the  grant  or  deed  by 
which  they  are  conveyed,  and  controls,  so 
far  as  limits  are  concerned,  as  if  such  de< 
scriptive  features  were  written  out  upon  the 
face  of  the  deed  or  the  grant  itself.  The 
patent  of  the  state  of  Louisiana  to  Wolf  was . 
of  the  E.  i,  of  S.  E.  i  of  section  10,  E.  }  of 
E.  it  of  section  15,  etc.,  "containing  635 
58-100  acres  tidal  overflow,  according  to  the 
official  plat  of  the  survey  of  said  lands  in 
the  state  land-office."  By  that  plat  the  por- 
tions of  the  sections  patented  to  Wolf  were 
noted  as  tidal  overflow;  and  as  such  they  had 
been  certifled  to  the  state  by  the  general 
land-office  and  the  interior  department.  By 
the  same  plat  Bayou  Four  Points  was  noted 
as  running  through  those  portions  of  Bec> 
tions  10, 15,  and  22,  which  had  been  patented 
to  Bach,  who  doubtless  entered  them,  and 
obtained  patents  for  them,  because  of  the 
high  lands  so  noted  on  this  bayou.  Equally 
unsound  is  the  contention  on  behalf  of  the^ 
appellees  that  "the  land  was  sold  and  pat-|^ 
ented  not  as  pointing  to  any>t>ayou,  nor  with* 
reference  to  the  character  of  the  land, 
whether  as  swamp  or  high  land. "  The  stat- 
utes of  the  United  States  make  it  the  duty  of 
the  surveyor  general  to  note  "all  water- 
courses over  which  the  line  he  runs  may 
pass;  and  also  the  quality  of  the  lands." 
Bev.  St.  §  2395,  par.  7.  And  they  provide 
that  a  copy  of  the  plat  of  survey  shall  be 
kept  for  public  information  in  the  office  of 
the  surveyor  general,  in  the  offices  where  the 
lands  are  to  be  sold,  and  also  in  the  office  of 
the  commissioner  of  public  lands.  They 
further  provide  that  "the  boundary  lines 
actually  run  and  marked  in  the  surveys  re- 
turned by  the  surveyor  general  shall  be  estab- 
lished as  the  proper  houndaiy  lines  of  the 
sections  or  subdivisions  for  which  they  were 
intended,  and  the  length  of  such  lines,  as  re- 
turned, shall  be  held  and  considered  as  the 
true  length  thereof."  Bev.  St.  8  2396.  par.  2. 

The  surveyor  McLeran  Insisra,  not  only  in 
his  original  report  of  his  survey,  but  also  in 
his  second  explanatory  report,  and  in  his  oral 
evidence,  that  this  governmental  survey  ia 
incorrect;  some  of  it  more  incorrect  than 
the  rest,  but  especially  erroneous  in  the 
length  of  its  lines,  and  in  the  location  of 
Bayou  Four  Points  on  the  portions  of  the 
sections  patented  to  the  appellees.  The  plat, 
he  reports,  is  totally  inconsistent  with  that 
of  the  governmental  survey,  and  should  have 
been  rejected  by  the  court  below. 

Whether  the  official  survey  made  by  Con- 
nelly is  erroneous,  or  should  give  way  to 
the  extent  of  its  discrepancies  to  the  survey 
reported  by  McLeran,  is  a  question  whieb 
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I  not  wltbln  the  province  of  the  court  be- 
low, nor  is  it  the  province  of  this  court  to 
consider  and  determine.  The  mistakes  and 
abases  which  have  crept  into  the  ofiScial  sur- 
veys of  the  public  domain  form  a  fruitful 
theme  of  complaint  in  the  political  branches 
of  the  government.  The  correction  of  these 
mistakes  and  abuses  has  not  been  delegated 
to  the  judiciary,  except  as  provided  by  the 
act  of  June  14, 1860,  (12  St.  83,)  in  relation 
to  Mexican  land  claims,  which  was  repealed 
in  1864,  (13  St.  332.)  From  the  earliest  days 
oc  matters  appertaining  to  the  survey  of  public 
S  or  private  lands  have  devolved  upon  the  com- 
*  missionerof  the  generaI*land-oflSce,  under  the 
sapervision  of  the  secretary  of  the  interior. 
Bev.  St.  §  453.  The  commissioner,  in  the 
exercise  of  his  superintendence  over  survey- 
ors  general,  and  of  all  subordinate  officers  of 
his  bureau,  is  clothed  with  large  powers  of 
control  to  prevent  the  consequences  of  inad- 
vertence, mistalces,  irregularity,  and  fraud 
in  fiieir  operations.  Bev.  St.  S  2478;  Bell 
T.  Heame,  19  How.  252, 262.  Under  the  au- 
thority of  specific  appropriations  by  congress 
tor  that  purpose,  the  resurveys  of  public 
lands  have  become  an  extensive  branch  of 
the  business  of  the  general  land-office. 

In  1848  the  surveyor  general  of  Louisiana 
urgently  recommended  a  resurvey  of  certain 
townships  in  the  district  of  Louisiana,  and 
of  aU  lands  fronting  on  Bayou  Cailliou,  in 
Terre  Bonne,  which  had  been  surveyed  by 
F.  Q.  Connelly  and  other  named  surveyors. 
It  was  in  accordance  with  this  recommenda- 
tion that  Qorlinskl  made  the  resurveys  above 
referred  to.  But  the  commissioner  of  the 
general  land-office  very  soon  put  an  end  to 
this  system  of  resurveys,  and  in  a  letter  to 
the  surveyor  general,  which  throws  no  little 
light  upon  the  subject,  he  says:  "The  mak- 
ing of  resurveys  or  corrective  surveys  of 
townships  once  proclaimed  for  sale  is  always 
at  the  hazard  of  interfering  with  private 
rights,  and  thereby  introducing  new  compli- 
cations. A  resurvey,  properly  considered,  is 
but  a  retracing,  with  a  view  to  determine 
and  establish  lines  and  boundaries  of  an  orig- 
inal survey;  •  *  •  but  the  principle  of 
retracing  has  been  frequently  departed  from 
where  a  resurvey  (so  called)  has  been  made, 
and  new  lines  and  boundaries  have  often 
been  introduced,  mischievously  conflicting 
with  the  old,  and  thereby  affecting  the  areas 
of  tracts  which  the  United  States  liad  previ- 
ously sold  and  otherwise  disposed  of." 

It  will  be  perceived  that  McLeran's  survey 
not  only  disregards  the  old,  original  survey, 
making  new  lines  and  boundaries,  but  does 
so  in  contravention  of  the  order  from  the 
land-office  that  those  resurveys  should  not  be 
extended  intothis  township.  That  the  power 
to  make  and  correct  surveys  of  the  public 
lands  belongs  to  the  political  department  of 
the  govemment.'and  that,  while  the  lands 
are  subject  to  the  supervision  of  the  general 
land-office,  the  decisions  of  that  bureau  in  all 
soch  cases,  like  that  of  other  special  tribu- 
nals upon  matters  within  their  exclusive  ju- 


risdiction, are  unassailable  by  the  conrts,  ex> 
cept  by  a  direct  proceeding,  and  that  the  lat- 
ter have  no  concurrent  or  original  power  to 
make  similar  corrections,  if  not  an  element- 
ary principle  of  our  land  law,  is  settled  by 
such  a  mass  of  decisions  of  this  court  that  it» 
mere  statement  is  sufficient.  Steel  v.  Smelt- 
ing Ck)..  106  U.  S.  447,  454,  455,  1  Sup.  Ct 
Rep.  389,  and  cases  cited  in  that  opinion; 
U.  S.  V.  Tin  Co.,  10  Sawy.  643,  23  Fed.  Bep. 
279,  affirmed  in  125  U.  S.  278, 8  Sup.  a.  Rep. 
850;  U.  S.  V.  Flint,  4  Sawy.  61,  affirmed  in 
U.  S.  V.  Throckmorton,  98  U.  S.  61;  Hen- 
shaw  V.  Bissell,  18  Wall.  255;  Stanford  v. 
Taylor,  18  How.  409;  Haydel  v.  Dufresne, 
17  How.  23;  West  v.  Cochran,  Id.  403;  Jack- 
son V.  Clark,  1  Fet.  628;  Niswanger  v.  Saun- 
ders, 1  Wall.  424;  Snyder  v.  Sickles,  98  U.  S. 
203;  Frasher  v.  O'Connor,  115  U.  S.  102,  5 
Sup.  Gt.  Rep.  1141;  Gazzam  v.  Phillips,  20 
How.  372;  Pollard  v.  Dwight,  4  Crancb,  421; 
Taylor  v.  Brown,  5  Cranch,  2:34;  Mclver  v. 
Walker,  9  Cranch,  177;  Craig  v.  Badford.  8 
Wheat.  594;  andEllicott  v.  Pearl.  10  Pet.  412. 

The  reason  of  this  rule,  as  stated  by  Jus- 
tice Catron,  in  the  case  of  Haydel  y.  Du- 
fresne, is  "that  great  confusion  and  litiga- 
tion would  ensue  if  the  judicial  tribunals 
were  permitted  to  interfere  and  overthrow 
the  public  surveys  on  no  other  groimd  than 
an  opinion  that  they  could  have  the  work  la 
the  field  bettor  done  and  divisions  more  eq- 
uitably made  than  the  department  of  public 
lands  could  do." 

It  is  conceded  that  this  power  of  supervis- 
ion and  correction  by  the  commissioner  of 
the  general  land-offlce  is  subject  to  necessary 
and  decided  limitations.  Kor  is  it  denied, 
that  when  the  land  department  has  once 
made  and  approved  a  governmental  survey 
of  public  lands,  (the  plats,  maps,  field-notes, 
and  certificates  all  having  been  filed  in  the 
proper  office,)  and  has  sold  or  disposed  of 
such  lands,  the  courts  have  power  to  protect 
the  private  rights  of  a  party  who  has  pur-o: 
chased  in  good  faith  from  the  government^ 
against  the  interferences  orappropriatlons  of* 
corrective  resurveys  made  by  that  depart- 
ment subsequently  to  such  disposition  or  sale. 
But  there  is  nothing  In  the  circumstances  of 
this  case  which  brings  it  within  any  such 
limitations.  The  appellee  Powell  is  a  sur- 
veyor, who,  in  the  year  1877,  while  employed 
by  appellant  to  make  a  survey  of  his  planta- 
tion, thought  he  discovered  an  error  in  the 
public  lands  whereby  it  would  appear  that 
his  lands  were  not  in  fact  situated  on  Bayoa 
Four  Points.  From  his  own  evidence  it  is 
shown  that  be  induced  Wolf  to  obtain  the 
patent  from  the  state  of  Louisiana  for  the 
land  which  he,  the  said  appellee,  purchased 
from  him.  When  he  purchased  this  land 
from  Wolf  he  knew  that  the  tracts  to  which, 
he  was  laying  claim  had  been  possessed  and 
cultivated  by  the  appellant  for  a  long  period 
of  years.  An  advantage  thus  obtained,  a 
court  of  equity  will  not  readily  enforce.  At 
was  said  in  Taylor  v.  Brown,  5  Cranch,  234 
"The  terms  of  the  subsequent  location  provi 
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tbat  the  locator  considered  himself  as  com> 
prehending  Taylor's  previous  entry  within 
his  location.  *  •  *  He  either  did  not 
mean  to  acquire  the  land  within  Taylor's  en- 
try, or  he  is  to  be  considered  as  a  man  watch' 
ing  for  the  accidental  mistakes  of  others,  and 
preparing  to  take  advantage  of  them.  What 
is  gained  at  law  by  a  person  of  this  descrip- 
tion, equity  will  not  take  from  him;  but  it 
does  not  follow  that  equity  will  aid  his 
▼lews." 

For  the  reasons  above  stated,  the  decree  of 
the  circuit  court  is  reversed,  with  directions 
to  dismiss  the  petition  of  the  plaintifts  below 
at  their  costs. 

So  ordered. 


<(US  u.  S.  M) 

^InnraiAPOLis  &  St.  L.  Bt.  Co.  v.  Beoe- 

WITH. 
(Jannary  7, 1889.) 

"].  IUILR0A3>    COMP^mEg— FXNCBS— COKBTITCTION- 
IL  liA.tr— EHVAl,  Frotbctiox  ov  thb  La.w. 

Code  Iowa,  i  1289,  provides  that  any  railway 
eompaay  ttuA  falls  to  f enoe  Its  road,  where  the 
right  to  fenoe  extsta,  shall  be  liable  to  the  owner 
«i  any  stock  Idlled  or  Injured  by  reason  of  the 
want  of  snoh  fence  for  the  valne  of  the  property 
-er  damase  cansed,  nnleas  the  same  was  oansed 
by  the  -mllful  act  of  the  owner;  and  that  if  the 
railway  company  neglects  to  pay  the  value  or 
.damage  wltmn  SO  days  after  nouoe  of  loss,  the 
owner  shall  be  entitled  to  recover  double  the 
value  of  the  stock  killed  or  damages  caused 
thereta  JETeld,  tiiat  the  statute  was  not  a  denial 
of  the  equal  proteotioo  of  the  law  within  the 
meaning  of  Omst.  U.  S.  amend.  14,  as  that  clause 
only  requires  that  legislation  shall  treat  alike  all 
persMis  brought  under  subjection  to  it. 

4l  Sun— Dua  Paoosss  or  Lu.w— Fusirm  Dix- 


The  statute  making  it  the  duty  of  the  company 
to  keep  its  track  free  from  animals,  the  imposi- 
tlon  of  punitive  damages  for  neglect  to  fence  Its 
TOad  Is  not  in  conflict  mth  the  proliibition  against 
the  deprivation  of  property  mthout  due  process 
of  law. 
.&  Sams— Fouoa  Fowxb. 

The  fourteenth  amendment  does  not  limit  the 
mt^eots  in  relation  to  which  the  police  power  of 
the  state  may  be  exercised,  and  Its  application 
to  the  operation  of  railroads  is  reasonable  and 
Just. 

In  Error  to  the  Circuit  Court  of  Kossuth 
County,  State  of  Iowa. 
Bppa  Rwnton,  tor  plaintiff  in  error. 

T  *  FtEXD,  J.  This  case  comes  before  us  from 
tbe  circuit  court  of  Kossuth  county,  Iowa, 
the  highest  court  of  that  state  in  which  the 
controversy  between  the  parties  could  be  de- 
termined. Rev.  St.  §  709.  It  was  an  action 
for  the  value  of  three  hogs  run  over  and  killed 
by  the  engine  and  cars  of  the  Minneapolis  & 
SL  Louis  Kailway  Company,  a  corporation 
existing  under  tlie  laws  of  Minnesota  and 
Iowa,  and  operating  a  railroad  in  the  latter 
state.  The  killing  was  at  a  point  where  the 
defendant  had  tbe  right  to  fence  its  road. 
The  action  was  brought  before  a  justice  of 
tbe  peace  of  Kossuth  county.  Proof  having 
been  made  of  the  killing  of  the  animals,  and 
at  their  value,  and  that  notice  of  the  fact, 
with  affidavit  of  the  injury,  had  bevn  served 
'Upon  an  officer  of  the  company  in  tbe  county 


where  the  Injury  was  committed  more  than 
80  days  before  the  commencement  of  the  ao- 
tlon,  the  justice  gave  judgment  for  the  plain- 
tiff against  the  company  for  $24,  double  the 
proved  value  of  the  animals.  The  case  wag 
then  removed  to  the  circuit  court  of  Kossutli 
county,  where  the  judgment  was  affirmed. 
To  review  this  latter  judgment  tbe  case  is 
brought  here  on  writ  of  error. 

The  judgment  rendered  by  the  justice  was 
authorized  by  section  1289  of  the  Code  of 
Iowa,  which  is  as  follows:  "Any corporation 
operating  a  railway  that  fails  to  fence  the 
same  against  live  stock  running  at  large  at 
all  points  where  such  right  to  fence  exists 
shaU  be  liable  to  the  owner  of  any  such  stock 
Injured  or  killed  by  reason  of  the  want  of  8 
such  fence'for  the  value  of  the  property  or" 
damage  caused,  unless  the  same  was  occa- 
sioned by  the  willful  act  of  the  owner  or  his 
agent;  and  in  order  to  recover,  it  shall  only 
be  necessary  for  the  owner  to  prove  the  In- 
jury or  destruction  of  his  property;  and  if 
such  corporation  neglects  to  pay  the  value  of 
or  damage  done  to  such  stock  within  thirty 
days  after  notice  in  writing,  accompanied  by 
an  affidavit  of  such  Injury  or  destruction,  has 
been  served  on  any  officer,  station  or  ticket 
agent  employed  in  the  management  of  the 
business  of  the  corporation  In  the  county 
where  the  injury  complained  of  was  com- 
mitted, such  owner  shall  be  entitled  to  re- 
cover double  the  value  of  the  stock  killed  or 
damages  caused  thereto."  The  validity  of 
this  law  was  assailed  In  the  state  court,  and 
is  assailed  here,  as  being  in  conflict  with  tbe 
first  section  of  the  fourteenth  amendment  of 
the  constitution  of  the  United  States,  in  that 
it  deprives  the  railway  company  of  property 
without  due  process  of  law,  so  far  as  it  allows 
a  recovery  of  double  the  value  of  the  animals 
killed  by  its  trains;  and  in  that  It  denies  to 
the  companv  the  equal  protection  of  the  laws 
by  subjecting  it  to  a  different  liability  for  in- 
juries committed  by  it  from  that  to  which  all 
other  persons  are  subjected. 

It  is  contended  by  counsel  as  the  basis  of 
his  argument,  and  we  admit  the  soundness 
of  his  position,  tliat  corporations  are  persons 
within  the  meaning  of  the  clause  in  question. 
It  was  so  held  in  Santa  Clara  Co.  v.  Railroad 
Co.,  118  U.  S.  394,  396, 6  Sup.  Ct.  Rep.  1182, 
and  the  doctrine  was  reasserted  in  Mining 
Co,  V.  Pennsylvania,  125  U.  S.  181,  189,  8 
Sup.  Ct.  Rep,  737.  We  admit  also,  as  con- 
tended by  him,  that  corporations  can  invoke 
the  beneQts  of  provisions  of  the  constitution 
and  laws  which  guaranty  to  persons  the  en- 
joyment of  property,  or  afford  to  thera  the 
means  for  its  protection,  or  prohibit  legisla- 
tion injuriously  affecting  it. 

We  will  consider  the  objections  of  the  rail- 
way company  in  the  reverse  order  in  which 
they  are  stated  by  counsel.  And  first,  as 
to  the  alleged  conflict  of  the  law  of  Iowa 
with  the  clause  of  the  fourteenth  amendment 
ordaining  that  no  state  shall  deny  to  any  per- 
son within  its  jurisdictioD  the  equal  proteo* 
tion  of  the  laws.    That  clause  does  undoubt- 
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*  adly  prohibtt'discriminatlng  and  partial  leg- 
islation by  any  state  in  favor  of  particular 
persons  as  against  otiiers  in  like  condition. 
Equality  of  protection  implies,  not  merely 
equal  accessibility  to  the  courts  for  the  pre- 
yention  or  redress  of  wront^s  and  the  enforce- 
ment of  rights,  but  equal  exemption  with 
others  in  lilce  condition  from  charges  and  liar 
bilities  of  every  Itind.  But  the  clause  does 
not  limit,  nor  was  it  designed  to  limit,  the  sub- 
jects upon  which  the  police  power  of  the  state 
may  be  exerted.  The  state  can  now,  as  be- 
fore, prescribe  regulations  for  the  health,  good 
order,  and  safety  of  society,  and  adopt  such 
measures  as  will  advance  its  interests  and 
prosperity.  And  to  accomplish  this  end  spe- 
cial legislation  must  be  resorted  to  in  numer- 
ous cases,  providing  against  accidents,  dis- 
ease, and  danger  in  the  varied  forms  in  which 
they  may  come.  The  nature  and  extent  of 
•acm  legislation  will  necessarily  depend  upon 
the  Jadgment  of  the  legislature  as  to  the  se- 
curity needed  by  society.  When  the  calling, 
profession,  or  business  of  parties  is  unat- 
tended with  danger  to  others,  little  legislation 
will  be  necessary  respecting  it.  Thus,  in  the 
purchase  and  sale  of  most  articles  of  general 
use,  persons  maybe  left  to  exercise  their  own 

Siod  sense  and  judgment;  but  when  the  cali- 
g  or  profession  or  business  is  attended  with 
danger,  or  requires  a  certain  degree  of  scien- 
tiflc  knowledge  upon  which  others  must  rely, 
then  legislation  properly  steps  in  to  impose 
conditions  upon  its  exercise.  Thus,  if  one  is 
engaged  in  the  manufacture  or  sale  of  explo- 
sive or  inflammable  articles,  or  in  the  prep- 
aration or  sale  of  medicinal  drugs,  legislation 
for  the  security  of  society  may  prescribe  the 
terms  on  which  he  will  be  permitted  to  carry 
on  the  business,  and  the  liabilities  he  will  in- 
cur from  neglect  of  them.  The  concluding 
clause  of  the  first  section  of  the  fourteenth 
amendment  simply  requires  that  such  legis- 
lation shall  treat  alike  all  persons  brought 
under  subjection  to  it.  The  equal  protection 
of  the  law  is  afforded  when  this  is  accom- 
plished. Such  has  l)een  the  ruling  of  this 
court  in  numerous  instances  where  that 
clause  has  been  invoked  against  legislation 
supposed  to  be  in  conflict  with  it.  Thus  in 
Barbier  v.  Connolly,  113  U.  S.  27,  5  Sup,  Ct. 
Bep.  857,  it  was  objected  that  a  municipal  or- 
g  dinance  of  San  Francisco,  prohibiting  wash- 

•  ing  and  ironing*in  public  laundries  within 
certain  designated  limits  of  the  city  between 
the  hours  of  10  at  night  and  6  in  the  morn- 
ing, was  in  conflict  with  that  amendment,  in 
that  it  discriminated  between  laborers  en- 
gaged in  the  laundry  business  and  those  en- 
gaged in  other  kinds  of  business,  and  between 
laborers  employed  within  the  designated  lim- 
its and  those  without  them.  But  the  court 
held  that  the  provision  was  merely  a  police 
regulation;  that  it  might  be  a  necessary  meas- 
ure of  protection  in  a  city  composed  largely 
of  wooden  buildings,  like  San  Francisco,  that 
occupations  in  which  fires  are  constantly  re- 
quired should  cease  during  certain  hours  at 
sight,  and  of  the  necessity  of  such  a  regula- 


tion that  municipal  body  was  the  exclusive 
judge;  that  the  same  authority  which  directs 
the  cessation  of  labor  must  necessarily  pre- 
scril>e  the  limits  within  which  it  sliall  be  en- 
forced, as  it  does  the  limits  within  which 
wooden  buildings  must  not  be  constructed; 
and  that  restrictions  of  this  kind,  tliough  nec- 
essarily special  in  character,  do  not  furnish 
ground  of  complaint  if  they  operate  alike  upon 
all  persons  or  property  under  the  same  cir- 
cumstances and  conditions.  "Class  legisla- 
tion, "  said  the  court,  "discriminating  against 
some  and  favoring  others,  is  prohibited;  but 
legislation  which,  in  carrying  out  a  public 
purpose,  is  limited  in  its  application,  if  within 
the  sphere  of  its  operation  it  affects  alike  all 
persons  similarly  situated.  Is  not  within  the 
amendment." 

In  Soon  Hing  v.  Crowley.  113  U.  8.  703,  5 
Sup.  Ct.  Bep.  730,  an  objection  was  taken  to 
a  similar  ordinance  of  San  Francisco  that 
it  made  an  unwarrantable  discrimination 
against  persons  engaged  in  the  laundry  bu>> 
iness,  because  persons  in  other  kinds  of  busi- 
ness were  not  required  to  cease  from  labor 
during  the  same  hours  at  night.  But,  the 
court  said,  there  may  be  no  risks  attend- 
ing the  business  of  others,  certainly  not  as 
great  as  where  fires  are  constantly  required;, 
and  that  specific  regulations  for  one  kind  of 
business,  which  may  be  necessary  for  the  pro- 
tection of  the  public,  can  never  be  the  just 
ground  of  complaint,  because  like  restrictions 
are  not  imposed  upon  business  of  a  different 
kind.  "  The  discriminations,  which  are  open 
to  objection,"  the  court  added,  "are  those ^ 
where  persons  engaged  in  the  same  business  f 
are  subjected  to  differenfrestrictions,  or  are 
held  entitled  to  different  privileges  under  the 
same  conditions.  It  is  only  then  that  the  dis- 
crimination can  be  said  to  impair  that  equal 
right  which  all  can  claim  in  the  enforcement 
of  the  law." 

In  Bailway  Oo.  t.  Humes,  115  IT.  8.  512; 
6  Sup.  Ct.  Bep.  110,  a  statute  of  Missouil 
requiring  every  railroad  corporation  within 
it  to  erect  and  maintain  fences  and  cattle* 
guards  on  the  sides  of  its  roads,  where  the 
same  passed  through,  along,  or  adjoining  in- 
closed or  cultivated  fields,  or  unindosed 
lands,  and,  if  it  did  not,  making  it  liable  is 
double  the  amount  of  damages  to  animals 
caused  thereby,  was  assailed  as  in  conflict 
with  the  fourteenth  amendment  on  the  same 
grounds  urged  in  the  present  case;  namely, 
that  it  deprived  the  defendant  of  property 
without  due  process  of  law,  so  far  as  it  allowed 
a  recovery  of  damages  for  stock  killed  or  in* 
jured  in  excess  of  its  value,  and  also  that  it 
denied  to  the  defendant  the  equal  protection 
of  the  laws,  by  imposing  upon  it  a  liabili^ 
for  injuries  committed  which  was  not  im- 
posed upon  other  persons.  But  the  court 
said  that  authority  for  requiring  railroads  to 
erect  fences  on  the  sides  of  their  roads,  so  as 
to  keep  horses,  cattle,  and  other  animals 
from  going  upon  them,  was  found  in  the 
general  police  power  of  the  slate  to  provide 
against  accidents  to  life  and  property  in  aof 
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bnaineas  or  employment,  whether  nnder  the 
charge  of  private  persons  or  of  corporations ; 
that  in  few  Instances  could  that  power  be 
more  wisely  or  beneficently  exercised  than  in 
compelling  railroad  corporations  to  inclose 
their  roads  with  fences  having  gates  at  cross- 
ings, and  cattle-guards;  that  they  are  abso- 
lutely essential  to  give  protection  against  ac- 
cidents in  thickly-settled  portions  of  the 
country;  that  the  omission  to  erect  and 
maintain  them,  in  the  face  of  the  law,  would 
Justly  be  deemed  gross  negligence;  and  that 
if  injuries  to  property  are  committed,  some- 
thing beyond  compensatory  damages  might 
be  awarded  in  pnnishment  of  it.  Beferring 
to  the  rnle  which  prevails  of  allowing  Jnries 
to  ass^a  exemplary  or  punitive  damages 
where  Injuries  have  resulted  from  neglect  uf 
duties,  theconrtsaid:  "The  statutes  of  near- 
ly every  state  of  the  Union  provide  for  the 
lincrease  of  damages  where  the  injury  com- 
" plained  of  results*from  the  neglect  of  duties 
imposed  for  the  better  security  of  life  and 
property,  and  make  that  increase  in  many 
eases  double,  in  some  cases  treble,  and  even 
qaadruple,  the  actual  damages.  And  ex- 
perience favors  this  legislation  as  the  most 
efficient  mode  of  preventing,  with  the  least 
Inconvenience,  the  commission  of  injuries. 
The  decisions  of  the  highest  courts  have  af- 
firmed the  validity  of  such  legislation.  The 
injniy  actually  received  is  often  so  small  that 
In  many  cases  no  effort  would  be  made  by 
ttie  sufferer  to  obtain  redress  if  the  private 
Interest  were  not  supported  by  the  imposi- 
tion of  punitive  damages."  And  as  to  the 
Direction  that  the  statute  of  Missouri  denied 
to  the  defendant  the  equal  protection  of  the 
laws,  the  court  said  that  it  made  no  discrim- 
ination against  any  railroad  company  in  its 
requirement;  that  each  company  was  subject 
to  the  same  liabilities,  and  from  each  the 
same  security  was  exacted  by  the  erection  of 
fences,  gates,  and  cattle-guards,  when  its 
road  paraed  through,  along,  or  adjoining  in- 
doeed  or  cultivated  fields  or  nninclosed 
lands;  and  that  there  was  no  evasion  of  the 
rule  of  equality  where  all  companies  are  sub- 
jected to  the  same  duties  and  liabilities  under 
Similar  circumstances.  In  Bailway  Co.  v. 
Mackey.  127  U.  S.  205,  8  Sup.  Ct.  Bep.  1161, 
•  statute  of  Kansas  providing  that  "every 
nilroad  company  doing  business  in  that 
state  should  be  liable  for  all  damages  done  to 
any  employe  of  such  company  in  conse- 
quence of  any  negligence  of  its  agents,  or  by 
any  mismanagement  of  its  engineers  or  other 
employes,  to  any  person  sustaining  such 
damage,"  was  assailed  on  the  ground  that  it 
Was  in  conflict  with  the  fourteenth  amend- 
ment to  the  constitution,  in  that  it  deprived 
the  company  of  its  property  without  due 
process  of  law,  and  denied  to  it  the  equal 
protection  of  the  laws.  In  support  of  the 
first  position  the  company  referred  to  the 
rule  of  law  that  prevailed  previously  in  Kan- 
sas and  some  other  states  exempting  from 
liability  an  employer  for  injuries  to  employes 
eaused  by  the  incompetency  or  negligence  of 
T,98.o.— U 


a  fellow-servant,  and  contended  that  the  law 
of  Kansas  in  creating,  on  the  part  of  the 
railroad  company,  a  liability  in  such  cases 
not  previously  existing,  in  the  enforcement m 
of  whicb*their  property  might  be  taken,  au-? 
thorized  the  taking  of  property  without  due 
process  of  law,  and  imposed  a  special  liability 
upon  railway  companies  that  was  not  im- 
posed  upon  other  persons,  and  thus  denied 
to  the  former  the  equal  protection  of  the 
laws.  But  the  court  answered  that  the  law 
in  question  applied  only  to  injuiles  subse* 
quently  committed,  and  that  it  would  not  be 
contended  that  the  state  could  not  prescribe 
the  liabilities  under  which  corporations  cre- 
ated by  its  laws  should  conduct  their  business 
in  the  fnture,  where  no  limitation  was 
placed  upon  its  power  in  that  respect  by 
their  charters;  that  whatever  hardship  orin< 
Justice  there  might  be  in  any  law  thus  ap- 
plicable to  the  future  must  be  remedied  by 
legislative  enactment;  that  the  objection  tlak 
the  railroad  company  was  denied  the  equal 
protection  of  the  laws  rested  upon  the  theory 
that  legislation  special  in  its  character  was 
within  theconstitutionallnhibition,  but  that, 
so  far  from  such  being  the  tact,  the  greater 
part  of  all  legislation  was  special,  either  in 
the  objects  sought  to  be  attained  by  it  or  in 
the  extent  of  its  application;  that  when  such 
legislation  applied  to  particular  bodies  or  as- 
sociations, imposing  upon  them  additional 
liabilities,  it  was  not  open  to  the  objection 
that  it  denied  to  them  the  equal  protection  of 
the  laws,  if  all  persons  brought  under  its  in- 
fluence were  treated  alike  under  the  same 
conditions;  that  the  hazardous  character  of 
the  business  of  operating  a  railway  called  for 
special  legislation,  with  respect  to  railroad 
corporations,  having  for  ito  object  the  pro- 
tection of  their  employes  as  well  as  the  safety 
of  the  public,  which  was  not  required  by  the 
business  of  other  corporations  not  subject  to 
similar  danglers  to  their  employes;  and  that 
the  legislation  in  question  met  a  particular 
necessity,  and  all  railroad  corporations  with- 
out distinction  were  subject  to  the  same  lia- 
bilities. 

From  these  adjudications  It  is  evident  that 
the  fourteenth  amendment  does  not  limit 
the  subjects  in  relation  to  which  the  police 
power  of  the  state  may  be  exercised  for  the 
protection  of  its  citizens.  That  this  power 
should  be  applied  to  railroad  companies  is 
reasonable  and  just.  The  tremendous  force 
brought  into  action  in  running  railway  cars 
renders  it  absolutely  essential  that  every  pre-2 
caution  should  be  taken  against'accident  by* 
collision,  not  only  with  other  trains,  but  with 
animals.  A  collision  with  animals  may  be 
attended  with  more  serious  injury  than  their 
destruction;  it  may  derail  the  cars  and  cause 
the  death  or  serious  injury  of  passengers. 
Where  these  companies  have  the  right  to 
fence  in  their  tracks,  and  thus  secure  their 
roads  from  cattle  going  upon  them,  it  would 
seem  to  be  a  wise  precaution  on  their  part  to 
put  up  such  guards  against  accidents  at  places 
where  cattle  are  allowed  to  roam  at  larga 
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The  statute  of  Iowa,  in  fixing  an  absolute 
liability  upon  them  for  injuries  to  cattle  com- 
mitted in  the  operation  of  their  loads  by  rea- 
son of  the  want  of  such  guards,  would  seem 
to  treat  this  precaution  as  a  daty.  It  is  true 
that,  by  the  common  law.  the  owner  of  land 
was  not  compelled  to  inclose  it,  so  as  to  pre* 
vent  the  cattle  of  others  from  coming  upon 
it,  and  it  may  be  that,  in  the  absence  of  leg- 
islation on  the  subject,  a  railway  corporation 
is  not  required  to  fence  its  railway,  the  com- 
mon law  as  to  inclosing  one's  land  having 
been  established  long  before  railways  were 
known.  But  the  obligation  of  the  defendant 
railway  company  to  use  reasonable  means  to 
keep  its  truck  clear,  so  as  to  insure  safety  in 
the  movement  of  its  trains,  is  plainly  implied 
by  the  statute  of  Iowa,  which  also  indicates 
that  the  putting  up  of  fences  would  be  such 
reasonable  means  of  safety.  If,  therefore, 
the  company  omits  those  means,  the  omission 
may  well  be  regarded  as  evidence  of  such 
culpable  negligence  as  to  justify  punitive 
damages  where  injury  is  committed;  and  if 
punitive  damages  in  such  cases  may  be  given, 
the  legislature  may  prescribe  the  extent  to 
which  juries  may  go  In  awarding  them. 

The  law  of  Iowa  under  consideration  is 
less  open  to  objection  than  that  of  Missouri, 
which  was  sustained  in  the  case  cited  above. 
There  double  damages  could  be  claimed  by 
the  owner  whenever  bis  cattle  had  strayed 
upon  the  track  of  the  railway  company  for 
want  of  fences  on  its  sides,  and  had  been 
killed  or  inj  ured  by  the  railway  trains.  Here 
such  damages  can  be  claimed  for  like  injuries 
to  cattle  only  where  the  company  has  received 
notice  and  affidavit  of  the  injury  committed 
SO  days  before  the  commencement  of  the  ao- 
S  tion,  and  has  persisted  in  refusing  to  pay  for 
*  the  value  of  the  property'destroyed  or  the 
damage  caused.  There  mast  be  not  merely 
negligence  of  the  company  In  not  providing 
guards  against  accidents  of  the  kind,  but  also 
its  refusal  to  respond  for  the  actual  damage 
suffered.  Without  the  additional  amount 
allowed  there  would  be  few  instances  of  pros- 
ecutions of  railroad  companies  where  the 
value  of  the  animals  killed  or  injured  by 
them  is  small,  as  in  this  case;  the  cost  of  the 
proceeding  would  only  augment  the  loss  of 
the  injured  party.  As  said  in  the  Missouri 
case  citedr  "The  injury  actually  receiveii  is 
often  so  small  that  in  many  cases  no  effort 
would  be  made  by  the  sufferer  to  obtain  re- 
dress, if  the  private  interest  were  not  sup- 
ported by  the  imposition  of  punitive  dam- 
ages." 

The  legislation  in  question  has  been  sus- 
tained in  numerous  instances  by  the  supreme 
court  of  Iowa.  In  Welsh  v.  Railroad  C!o., 
53  Iowa,  632,  6  N,  W.  Rep.  13,  which  was  an 
action  to  recover  double  the  value  of  a  horse 
alleged  to  have  been  killed  by  one  of  the  de- 
le.idant's  engines  at  a  point  where  it  had  the 
Tight  to  fence  the  road,  the  court  below  in- 
structed the  jury  that  it  was  the  duty  of  the 
company  to  fence  its  road  against  live  stock 
running  at  large  at  all  points  where  such 


right  to  fence  existed;  and  it  was  objected  to 
this  instruction  that  no  such  duty  extstedi 
upon  which  the  supreme  court  of  the  state, 
to  which  the  case  was  taken,  Siiid:  "While 
it  is  true  the  statute  does  not  impose  an  al>. 
stract  duty  or  obligation  upon  railroad  com- 
panies to  fence  their  roads,  yet  as  to  live 
stock  running  at  large  a  failure  to  fence  fixes 
an  absolute  liability  for  injuries  occurring  In 
the  operation  of  the  road  by  reason  of  the 
want  of  such  fence.  The  corporation  owes  a 
duty  to  the  owners  of  live  stock  running  at 
large  either  to  fence  its  road,  or  to  pay  for  in- 
juries resulting  from  the  neglect  to  fence." 
And  in  Bennett  v.  Railway  Co.,  61  Iowa, 
355, 16  N.  W.  Rep.  210,  the  same  court  said: 
"We  think  the  only  p'.-oper  construction  of 
the  statute  is  that,  in  order  to  escape  liability, 
the  company  must  not  only  fence,  but  keep 
the  road  sufficiently  fenced;  and  this  has 
been  more  than  once  ruled."  Asitistbur 
the  duty  of  the  railway  company  to  keep  ibij} 
track  free  from  animals,  its'neglect  to  do  so,»< 
by  adopting  the  most  reasonable  means  for 
that  purpose, — the  fencing  of  its  roadway,  as 
indicated  by  the  statute  of  Iowa, — justly  sub- 
jects it,  as  already  stated,  to  punitive  dam- 
ages, where  injuries  are  committed  byreasoa 
of  such  neglect  The  imposition  of  punitive 
or  exemplary  damages  in  such  cases  cannot 
be  opposed  as  in  conflict  with  the  prohibition, 
against  the  deprivation  of  property  without 
due  process  of  law.  It  is  only  one  mode  of 
imposing  a  penalty  for  the  violation  of  duty, 
and  its  propriety  and  legality  have  been  reo- 
ognized,  as  stated  in  Day  v.  Woodwortb,  IS 
How.  868, 371,  by  repeated  judicial  declsioiis 
for  more  than  a  century.  Its  authorization 
by  the  law  in  question  to  the  extent  of  doub- 
ling the  value  of  the  property  destroyed,  or  of 
the  damage  caused,  upon  refusal  of  the  rail- 
way company,  for  30  days  after  notice  of  tlie 
injury  committed,  to  pay  the  actual  value  of 
the  property  or  actual  damage,  cannot,  there- 
fore, be  justly  assailed  as  Infringing  upon  the 
fourteenth  amendment  of  the  consUtution  of 
the  United  States. 
Judgment  affirmed. 

(u(  u.  B.  an 

GiTT  OF  SHRETEPOBT  «.  COI.B  «t  Ol. 

(January  7, 18S9.) 

CouBTs— Fbskral  JcBisDionoH— Fidkral  Quae.  1 
Tios.  1 

In  an  action  a^lnst  a  mnnloipal  corporation 
to  recover  an  allied  balanoe  dae  on  a  contract, 
plaintiff  alleged  tnat,  by  a  oonstitatloaal  provis- 
ion of  the  state  relatlTS  to  taxation  by  muniid- 
palities,  the  defendant  oould  not  raise  funds  to 
pay  its  just  debts,  and  that  by  reason  thereof 
plaintiff  would  be  deprived  of  the  right  to  enf  oroe 
payment  by  the  le^  of  taxes,  though  iiis  con- 
tract was  entered  into  prior  to  the  adopUon  of 
the  oonstitution.and  that  such  proTision  impaired 
the  obligations  of  his  contract.  Held  insufficient 
to  confer  jurisdioUon  on  the  federal  oirooit  oonzt, 
as  involviiiK  a  question  arising  under  the  consU- 
tution and  laws  of  the  TTniteoBtates,  espeoIiJly 
as  the  oonstltntional  provision  did  not  indicate 
on  its  face  that  it  was  to  be  applied  to  antecedent 
oontraets,  and  the  state  snpreme  court  had  taeU. 
that  it  oould  not  be  so  apphed. 
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In  EiFor  to  the  CSrealt  Court  of  the  United 
^States  for  the  Western  District  of  Louisiana. 
*  *  Jaooba  and  Smith  filed  their  petition  In  the 
circuit  court  of  the  United  States  for  the 
western  district  of  Louisiana,  describing 
themselves  as  "residents  of  Shreveport,  Lou- 
isiana," on  the  11th  day  of  February,  1882, 
against  the  city  of  Shreveport,  "a  municipal 
corporation  established  by  the  state  of  Louisi- 
ana, situated  in  the  parish  of  Caddo,  in  said 
state  of  Louisiana,  and  within  said  western 
district,"  alleging  it  to  be  "justly  indebted  to 
petitioner  in  the  sum  of  forty-seven  thousand 
four  hundred  and  sixty-six  81-100  dollars, 
with  five  per  cent,  per  annum  interest  from 
Nov.  19, 1871,  as  shown  by  itemized  state- 
'  ment  hereto  annexed  as  part  hereof,"  upon  a 
written  contract  annexed  and  made  paitof  the 
petition,  for  the  macadamizing  of  Commerce 
street  in  said  city,  whereby  the  city  agreed  to 
pay  five  40-100  dollars  for  each  square  yard 
of  macadamizing,  and  sixty-five  cents  per 
cubic  yard  for  grading,  which  amounted,  up- 
on completion  of  the  work,  to  ninety-^ght 
thousand  one  hundred  and  ninety-two  49-100 
dollars,  in  which  amount  the  city  became  in- 
debted to  petitioners;  snd  that  the  sum  of 
thirteen  thousand  four  hundred  and  seventy- 
six  32-100  dollars  was  paid  thereon  by  prop- 
erty owners,  and  a  warrant  for  three  thou- 
sand two  hundred  and  thirty-five  25-100  doi- 
laun  unpaid  tax  was  also  received  by  petition- 
ers, leaving  the  indebtedness  eighty-oae 
tboosand  tour  hundred  and  eighty-six  92-100 
dollars;  that  by  the  terms  of  the  contract  the 
«Uj  obligated  itself  "to  pay  the  amount  of  its 
indebtedness  arising  thereunto  out  of  funds 
realized  from  the  collection  of  wharfage  dues, 
to  be  received  by  petitioners  when  paid  by  or 
collected  from  steam-boats  at  the  wharves  of 
Shreveport,  until  the  entire  amount  of  such 
indebt^ness  under  said  contract  was  fuily 
paid."  and  had  collected  and  paid  over  such 
wluufage  dues  up  to  December  20, 1878.  to 
the  amount  of  thirty-four  thousand  and  four- 
teen 61-100  dollars,  leaving  a  balance  due  of 
forty-seven  thousand  four  hundred  and  six- 
ty-six 81-100  dolhirs.  The  petition  then  pro- 
ceeded as  follows: 
■  "Petitioners  allege  that  since  the  20th  day 
•  of  December,* A.  D.  1878,  steam-boats  have 
arrived  at  the  port  of  Sbreveport  from  time 
to  time  up  to  present  date,  landed  at  the 
wharves  of  said  city,  and  became  thereby  in- 
debted for  wharfage  dues,  collectible  from 
■nch  steam-boats,  their  masters  and  owners, 
amounting  in  the  aggregate  to  a  large  sum, 
say  twelve  thousand  dollars,  which  should 
have  been  collected  and  paid  over  to  peti- 
tioners by  said  city ;  but  your  petitioners  aver 
that  since  the  20th  December,  A.  D.  1878, 
said  city  has  failed,  neglected,  and  refused  to 
collect  any  wharfage  dues  from  steamboats 
landing  at  its  wharves,  and  has  failed  to  pay 
petitioners  the  amount  due  them  under  said 
contractor  any  part  thereof;  thatontlie  15th 
February,  A.  D.  1879,  and  on  sundry  days 
before  and  since  said  date,  petitioners  made 
amicable  demand  on  said  city  to  comply  with 


its  obligations  under  said  contract  by  collect- 
ing and  paying  over  to  petitioners  said  wharf* 
age  dues,  which  said  demands  were  by  said 
city  utterly  disregarded.  Petitioners  allege 
that  in  consequence  of  the  neglect  and  refund 
of  said  city  to  collect  and  pay  over  to  them 
said  wharfage,  and  by  its  default  in  comply- 
ing with  the  terms  of  the  said  contract,  the  en- 
tire balance  due  thereunder,  viz..  said  sum  of 
forty-seven  thousand  four  hundred  and  sixty- 
six  81-100  dollars,  with  interest,  as  hereinbe- 
foreclaimed,  became  due  by  and  exigible  from 
said  city.  Petitioners  allege  amicable  demand 
in  vain.  They  allege  further  that  the  law  of 
the  state  of  Louisiana,  so  far  as  same  had  any 
bearing  on  or  relation  to  the  said  contract  be- 
tween them  and  said  city,  and  to  the  rights  and 
obligations  therefrom  resulting,  was  by  opera- 
tion of  law  impliedly  part  of  said  contract,  and 
there  was  an  implied  contract  between  said 
city  and  petitioners  that,  in  event  of  fail- 
ure on  part  of  either  of  the  contracting  par- 
ties to  comply  with  the  terras  of  said  contract, 
the  obligations  resulting  from  and  under  said 
contract  might  be  Judicially  enforced;  and 
that  under  provisions  of  the  law  of  Louisiana 
existing  at  date  of  said  contract  petitioners 
had  adequate  remedies  for  the  enforcement 
of  their  rights  thereunder.  But  petitionets« 
allege  that  article  208  of  the  constitutlonMf • 
the  state  of  Louisiana,  adopted  July  23,  A. 
D.  1879,  and  rati  tied  by  the  people  of  said  state 
on  the  first  Tuesday  of  the  month  of  Decem- 
ber, A.  D.  1879,  has  impaired  the  obligation 
of  said  contract  by  depriving  your  petitioners 
of  all  remedies  for  the  enforcement  of  same, 
in  this,  viz.,  by  limiting  municipal  taxation 
throughout  said  state  for  all  purposes  what- 
ever to  ten  mills  on  the  dollar  of  valuation. 
Petitioners  represent  that  the  assessed  value 
of  all  property  subject  to  tax  by  said  city  is 
one  million  eight  hundred  and  fifty-three 
thousand  eight  hundred  and  twenty  dollars; 
that  the  tax  thereon,  at  rate  of  ten  mills  on 
the  dollar,  amounts  to  the  sum  of  eighteen 
thousand  five  hundred  and  thirty-eight  and 
20-100  dollars;  that  the  amount  which  the 
city  is  authorized  to  levy  for  license  tax  on 
trades,  professions,  and  occupations  does  not 
exceed  for  any  one  year  the  sum  of  seventy- 
five  hundred  dollars.  That  said  city  lias  no 
property  which  can  be  seized  under  execu- 
tion, and  no  revenues,  except  such  as  are 
derived  from  taxation;  that  the  entire  rev- 
enues  of  said  city  for  any  one  year  do  not  ex- 
ceed the  sum  of  thirty-one  thousand  dollars, 
an  amount  not  more  than  suflScient  for  its 
alimony,  and  which  must  be  appropriated  for 
that  purpose;  and  in  consequence  of  said  con- 
stitutional limitation,  if  same  be  valid  and 
operative,  no  means  exist  under  the  law  of 
I^uisiana  by  which  said  city  can  raise  funds 
wherewith  to  pay,  or  be  compelled  to  pay,  its 
just  debts.  Petitioners  allege  that  article  208. 
so  far  as  the  same  limits  municipal  taxation, 
is  as  to  them  null  and  void,  because  it  violates 
the  tenth  section  of  the  first  article  of  the  con- 
stitution of  the  United  States,  which  prohib- 
its the  state  of  Louisiana  with  all  other  states 
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from  passing  any  law  impairing  the  obliga- 
tion of  contracts.  That  tbey  are  entitled  to 
have  said  article  208  of  tlie  constitution  of  the 
fltate  of  Louisiana  declared  null  and  void,  so 
that  they  may  have  some  remedy  by  means 
of  which  to  compel  said  city  to  pay  its  in- 
-debtedneas  to  them;  that  the  case  herein  pre- 
sented arises  under  the  constitution  of  the 
§  United  States,  and  that  your  honorable  court 

•  has  jurisdiction  thereof.  'The  premises  con- 
sidered, petitioners  pray  that  the  city  of 
Shreveport  be  cited  to  answer  hereto;  that 
after  all  legal  notices  and  delays  they  have 
judgment  against  said  city,  declaring  said  ar- 
ticle 208  of  the  constitution  of  the  state  of 
Louisiana  violative  of  the  constitution  of  the 
United  States,  null  and  void,  and  condemning 
said  city  to  pay  to  petitioners  said  sum  of 
forty-seven  thousand  four  hundred  and  sixty- 
six  31-100  dollars,  with  legal  interest  from  No- 
vember 19,  A.  D.  1879.  and  all  costs.  They 
pray  for  all  orders  and  decrees  necessary,  and 
for  general  relief  in  the  premises." 

To  this  petition  the  city  of  Stireveport  filed, 
on  May  2, 1882,  its  exceptions  and  plea  to  the 
Jurisdiction,  stating  "that  there  is  no  law,  or- 
dinance, orconstitutional  provision  in  Louisi- 
ana which  would  impair  the  obligation  of  the 
alleged  contract  between  the  plaintiffs  and 
defendant,  and  no  probability  of  the  courts  of 
the  state  throwing  any  obstacles  in  the  way 
of  the  execution  of  a  judgment  in  their  favor. 
If  one  should  be  obtained.  On  the  contrary, 
all  the  state  courts,  from  the  highest  to  the 
lowest,  in  numerous  decisions  have  held  that 
the  constitutional  limitation  of  municipal 
taxation  does  not  apply  to  contracts  entered 
Into  prior  to  the  adoption  of  the  constitution 
of  1879,  which  this  is  admitted  to  be, "  which 
were  overruled  February  26,  1883,  and  on 
March  1, 1883,  the  city  filed  its  answer  upon 
the  merits. 

Trial  being  had,  the  court  charged  the  jury, 
among  other  things:  "That  if  the  jury  find 
from  the  evidence  the  income  of  the  city  of 
Shreveport,  which  is  collected  under  pro- 
vision, art.  208,  is  insufficient  to  pay  more 
than  the  amount  necessary  for  alimony,  and 
that  the  operation  of  art.  208  will  prevent 
city  from  collecting  taxes  sufficient  to  pay  its 
debts,  then  as  to  any  debt  contracted  prior  to 
the  adoption  of  state  constitution  of  1879, 
said  art.  208  violates  the  constitution  of  the 
United  States,  and  is  null  and  void." 

Verdict  was  returned  March  ISth,  in  these 
words:  "We,  the  jury,  find  the  following 
judgment,  to-wit:  That  the  plaintiffs  in  this 
case  have  judgment  against  the  defendant 
in  the  sum  of  $13,249.30,  that  being  the 
g  amount  of  wharfage  due  the  city  of  Shreve- 

•  port,  as  proven  on  the  trial  to  this  date 're- 
serving all  the  rights  to  the  plaintiffs  for  the 
balance  claimed  by  tliera."  Whereupon  this 
judgment  was  rendered:  "In  this  case,  by 
reason  of  the  law  and  evidence,  and  the  ver- 
dict of  the  jury  being  in  favor  of  the  plain- 
tiffs, Benj.  Jacobs  and  Joseph  B.  Smith,  it 
is  ordered,  adjudged,  and  decreed  that  the 
plaintiffs  do  have  and  recover  of  the  defend- 


ant, the  city  of  Shreveport,  the  full  sum  of 
thirteen  thousand  two  hundred  and  forty* 
nine  and  30-100  dollars,  with  5  per  cent,  per 
annum  interest  thereon  from  the  17th  day  of 
February,  1882,  and  all  costs  of  suit;  said 
amount  being  wharfage  dues  which  should 
have  been  collected  by  the  defendant  and  paid 
over  to  plaintiffs  up  to  March  13, 1883.  It  is 
further  ordered,  adjudged,  and  decreed  that 
said  amount  of  $13,249.30  when  paid  is  to 
be  a  credit  on  the  amount  due  by  defendant 
to  the  plaintiffs  as  claimed  In  their  petition; 
and  it  is  further  ordered  and  decreed  that  the 
rights  of  plaintiffs  for  the  balance  due  them 
as  claimed  are  reserved  to  them."  From 
which  judgment  the  city  of  Shreveport  pros- 
ecuted the  writ  of  error  herein. 

Chat.  W.  Hornor,  for  plaintiff  in  error. 
T.  Altxander  and  N".  O.  Blanchard,  for  de- 
fendants in  error. 

Mr.  Chief  Justice  Fuller,  after  stating 
the  facts  as  above,  delivered  the  opinion  (x 
the  court. 

Unless  this  suit  was  one  "arising  under  the 
constitution  or  laws  of  the  United  States," 
the  circuit  court  had  no  jurisdiction;  and  if 
it  did  not  really  and  substantially  involve  a 
dispute  or  controversy  as  to  the  effect  or  con- 
struction of  the  constitution  or  some  law, 
upon  the  determination  of  which  the  recov« 
eiy  depended,  then  it  was  not  a  suit  so  arUi> 
ing.  Starin  v.  New  York,  115  U.  S.  248, 257, 
6  Sup.  Ot.  Rep.  28 ;  Water  Co.  v.  Keyes,  96  U. 
S.  199.  The  case  at  bar  was,  in  effect,  an 
action  at  law  to  recover  a  balance  alleged  to 
be  due  the  petitioners  or  plaintiffs  upon  aQ 
•contract  with  the  defendant,  and  the  maintO'* 
nance  of  the  cause  of  action  involved  no 
federal  question  whatever,  nor  is  any  snch 
indicated  in  the  judgment  rendered.  Bui 
the  jurisdiction  seems  to  have  been  rested 
npon  the  averments  in  plaintiffs'  petitioa 
that,  under  article  209  of  the  state  constitu- 
tion of  1879,  providing  that  "no  parish  or 
municipal  tajc  for  all  purposes  whatsoever 
shall  exceed  ten  mills  on  the  dollar  of  valua* 
tlon,"  the  city  of  Shreveport,  being  so  sita- 
ated  as  to  need  all  the  revenue  from  such  a 
tax,  cannot  raise  funds  to  pay  its  just  debts; 
that  therefore  plaintiffs  aro  deprived  by  that 
article,  "if  same  be  valid  and  operative,"  of 
the  remedy  of  enforcing  payment  by  the  levy 
of  taxes,  although  their  contract  was  entered 
into  in  1871;  and  that  so  said  article  impairs 
the  obligation  of  such  contract.  This  con- 
tention, however,  required  the  circuit  court 
to  assume  that  the  courts  of  Louisiana  would 
hold  that  the  city  could  lawfully  avail  itself 
of  the  constitutional  limitation  in  question 
as  a  defense  to  the  collection  by  taxation  of 
the  means  to  liquidate  the  indebtedness,  not- 
withstanding that  would  be  to  apply  it  retro- 
spectively to  the  destruction  of  an  essential 
remedy  existing  when  the  contract  was  en- 
tered into,  whereas  the  presumption  in  all 
cases  is  that  the  courts  of  the  states  will  do 
what  the  constitution  and  laws  of  the  United, 
States  require.    Bailroad  Co.  v.  Ferry  Co.» 
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108  IT.  S.  18, 1  Sup,  Ct.  Sep.  614,  617;  Neal 
T.  Delaware,  103  U.  S.  870,  889.  And  we 
find  in  accordance  with  that  presumption 
that  tlie  supreme  court  of  Louisiana  tiolds, 
and  tiad  Iield  prior  to  tlie  commencement  of 
this  suit,  that  article  209  "must  have  a  rigid 
enforcement  with  regard  to  all  creditors  whose 
rights  are  not  protected  by  the  constitution 
of  the  United  States,  and  witli  regard  to  all 
future  operations  of  the  city  government  of 
every  kind  whatever.  But  it  is  perfectly 
dear  that  the  rights  of  antecedent  contract 
<Teditors  are  protected  by  the  constitution  of 
tlie  United  States,  and  they  are  entitled  to 
have  them  enforced  '  in  all  respects  as  if '  this 
provision  of  the  constitution  ■  had  not  been 
passed.'  Von  HofCman  v.  City,  4  Wall.  535. 
The  fact  that  the  act  of  the  state  is  a  consti- 
tutional provision  instead  of  a  mere  legisla- 
Stive  act  does  not  affect  the  case.  Bailroad 
'Oo.  V.  McClure,  10  \Vall.'515.  It  is  appar- 
ent, therefore,  that  whatever  percentage  of 
taxation  may  be  required  to  meet  the  matur- 
ing obligations  in  interest  or  principal  of  an- 
tecedent contract  creditors  must,  in  any  and 
all  events,  be  levied."  Moore  v.  City  of 
New  Orleans.  32  La.  Ann.  747.  Constitu- 
tions as  well  as  statutes  are  construed  to 
operate  prospectively  only,  unless,  on  tlie 
face  of  the  instrument  or  enactment,  the 
contrary  intention  is  manifest  beyond  rea- 
sonable question.  There  is  nothing  on  the 
(ace  of  article  209  evidencing  an  intention 
that  it  should  be  applied  to  antecedent  con- 
tracts, and  the  highest  tribunal  of  the  state 
baa  declared  that  it  cannot  be  so  applied. 

It  is  impossible,  under  these  circumstances, 
to  sustain  the  jurisdiction  of  the  circuit 
court  upon  the  ground,  not  that  the  city  had 
been,  but  that  it  might  perhaps  be,  allowed 
to  interpose  to  defeat  the  enforcement,  by 
the  appropriate  means,  of  payment  of  an  al- 
leged indebtedness,  a  constitutional  provision 
inapplicable  by  the  ordinary  rules  of  law, 
and  so  determined  to  be  by  the  deliberate  de- 
lusion of  the  state  supreme  court.  Nor  can 
it  be  held  that  a  dispute  or  controversy  as  to 
the  effect  of  the  constitution  of  the  United 
States  upon  article  209  of  the  constitution  of 
*  (he  state  was  involved  in  determining  in  this 
action  whettier  the  defendant  was  indebted 
to  the  plaintiffs,  and,  if  so,  in  what  amount. 
The  prayer  of  the  petition  was  that  judg- 
ment might  be  rendered  for  the  amount 
claimed,  and  also  that  article  209  might  be 
declared  null  and  void;  and  some  considera- 
tions supposed  to  bear  upon  the  latter  sub- 
ject were  addressed  to  the  jury  by  the  learned 
Ju^e  who  presided  upon  the  trial,  to  which 
the  verdict  made  no  response  in  terms;  but 
it  does  not  appear  that  an  order  for  the  as- 
sessment of  taxes  to  pay  the  amount  awarded, 
or  for  any  supplementary  proceedings  of  like 
nature,  to  the  entry  of  which  said  article 
might  in  any  view  be  claimed  to  be  an  ob- 
struction, was  authorized  by  statute  to  be 
made  part  of  the  judgment  in  such  a  case  as 
this,  and  the  judgment  was  simply  for  the  re- 
covery of  so  much  money,  to  be  thereafter 


collected  as  provided  by  law.  When,  in  the 
instance  of  a  judgment  rendered  on  contracts 
•in  a  state  court,  remedies  for  its  collection? 
existing  at  the  time  of  the  making  of  the  con- 
tract are  taken  away,  in  substance,  by  state 
constitution  or  statute,  and  the  deprivation 
enforced  by  the  final  judgment  of  the  state 
courts,  a  writ  of  error  under  section  709  of 
the  Revised  Statutes  enables  this  court  to 
vindicate  the  supremacy  of  the  constitution 
and  laws  of  the  United  States,  and  adminis- 
ter the  proper  remedy;  but  had  this  record  in 
its  present  shape  come  before  us  in  that  way 
even  we  should  have  had  no  alternative  save  to 
dismiss  the  writ.  In  cases  originally  brought 
in  the  circuit  court,  or  by  removal  from  a 
state  court,  it  is  made  the  duty  of  the  circuit 
court  to  dismiss  or  remand  the  same  wlien- 
ever  it  appears  that  the  suit  does  not  really 
and  substantially  involve  a  dispute  or  con- 
troversy properly  within  its  jurisdiction,  or 
that  the  parties  to  the  suit  have  been  im- 
properly or  collusively  made  or  joined  either 
as  plaintiffs  or  defendants  for  the  purpose  of 
creating  a  case  cognizable  or  removable.  As 
remarked  in  Bernards  Tp.  t.  Stebbins,  109 
U.  S.  353,  3  Sup.  Ct.  Rep.  252,  it  has  been 
the  constant  effort  of  congress  and  of  this 
court  to  prevent  the  discrimination  in  respect 
to  suits  between  citizens  of  the  same  state 
and  suits  between  citizens  of  different  states, 
established  by  the  constitution  and  laws  of 
the  United  States,  "from  being  evaded  by 
bringing  into  federal  courts  controversies  be* 
tween  citizens  of  the  same  state. "  We  re- 
gard this  suit  as  an  evasion  of  that  character. 
The  judgment  of  the  circuit  court  is  re. 
versed,  and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  petition. 


(12S  U.  S.  44) 

CuBBut,  Mi^or,  et  aX.  v.  XTkitsd  Btxtis  ex  rel. 
JACOBS  et  ai. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Louisiana. 

FuLLBB,  C.  J.  In  this  case  a  peremptory  wrii 
of  Ttw,n6am,us  was  awarded,  commanding  the  levy 
of  a  special  tax  for  the  payment  of  the  judgment 
rendered  in  favor  of  Jacobs  &  Smith,  and  against 
the  city  of  Shreveport,  just  reversed  in  the  pre- 
ceding case,  ante,  210,  for  want  of  jurisdiction. 
The  judgment  must  therefore  be  reversed,  and  the 
cause  remanded  with  directions  to  dismiss  the 
petition. 

So  ordered. 


(USU. 
McCoBHioE  »t  al.  V.  Whitmeb. 


S.  1) 


(January  7, 18S9.) 

1.  PATBI7T8  FOBlSVBMTIONS— iNrBINQBlIBNT— ElB 

VESTEBS. 

In  the  device  described  In  letters  patent  No. 
74,342,  to  A.  B.  Graham,  February  11, 1868,  for  an 
improvement  in  harvesters,  a  swivel-joint  on  the 
shoe  of  the  finger-beam,  and  in  front  of  the  lat- 
ter, connects  it  with  the  draught-rod,  which  is  at- 
tached to  the  carriage  by  a  swivel-joint  also.  A 
vibratable  link  attached  to  the  shoe  Is  also  oon- 
nected  with  the  carriage  by  a  swivel-joint.  The 
beam  is  thus  allowed  to  rise  or  fall  at  either  end, 
and  roCk  freely,  and  may  be  rocked  and  fixed  at 
any  inclination  by  the  operator  by  means  of  an 
arm  rigidly  attached  to  the  vibratable  link,  and 
connected  with  a  lever;  the  rocking  being  ef. 
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ttotid  by  eleTBtlng  the  rear  or  front  of  the  heom. 
Ola^cns  1  and  2  are  for  the  combination,  as  set 
forth,  of  the  finger-beam  and  gearing-carriaf  e, 
07  means  of  the  vlbratable  link,  the  draught- 
rod,  and  the  two  swiTel-joints,  so  that  the  beam 
mw'  rise  and  fall  at  either  end,  and  rook  forward 
ana  backward:  and  for  the  combination,  as  set 
forth,  of  t^e  beam,  carriage,  vlbratable  link, 
draught-rod,  swivel-joints,  and  arm  by  which 
the  rocking  is  controlled.  Former  claims  which 
omitted  the  words  "as  set  forth"  and  the  word 
"the"  before  the  several  terms  "vlbratable 
link,"  etc,  and  contained  the  words  "substan- 
tially  aa  set  forth, "  were  rejected.  The  capaci- 
ty of  the  beam  to  rise  and  fall  freely,  and  of  ele- 
vating the  front  edge  of  the  beam,  was  old.  In 
defendant's  machine  there  is  a  similar  vlbratable 
link  connection,  but  the  draught-rod  is  attached 
to  the  rear  of  the  shoe,  and  not  sabstantially  by 
a  swivel-joint.  The  front  edge  of  the  beam  is 
tints  held  down  by  its  weight,  rising  when  it 
BtiiJEes  an  rtevation,  and  is  capable  of  oelng  ele- 
vated, butnot  depressed,  by  the  operator,  and  the 
dranght-rod  connection  affords  no  torsional  ac- 
tion. Held,  that  the  claims  must  be  limited  to 
the  special  construction  and  arrangement  set 
forth  In  them,  and  that  there  is  no  infringement. 
JL  Bams. 

In  letters  patent  No.  198,770,  granted  July  81, 
1877,  to  li.  J,  McCormiok  and  others,  under  which 
detendMits'  harvesters  are  manufactured,  the 
term  "rocking, "  as  applied  to  the  shoe,  must  be 
construed  to  refer  to  its  swinging  on  a  hinge  at 
its  rear  end,  and  not  to  the  rocking  motion  de- 
scribed in  the  Oratuun  patent. 

Appeal  from  the  Circuit  Court  of  tlie  Uni- 
ted  States  for  the  Northern  District  of  Illi- 
nois. 

JS.  H.  Parkinson,  for  appellants.  E.  Ban- 
ning  and  T.  A.  Banning,  for  appellee. 

n 

*  Blatcbtord,  J.  'This  is  a  suit  in  equity, 
brought  in  the  circuit  court  of  the  United 
States  for  the  Northern  district  of  Illinois,  by 
Hugh  Qraham  against  Cyrus  H.  McCormick, 
Leander  J.  McCormick,  and  Bobert  H.  Mc- 
Cormick, on  the  8th  of  June,  1877,  founded 
on  the  alleged  infringement  of  letters  patent 
No.  74,842,  granted  to  Alvaro  B.  Qraham, 
February  11, 1868,  for  an  "improvement  in 
harvesters."  In  the  course  of  the  suit,  the 
defendant  Cyrus  H.  McCormick  having  died, 
his  executor,  Cyrus  H.  McCormick,  and  his 
executrix,  Nettie  Fowler  McCormick,  were 
substituted  as  defendants  in  his  stead.  The 
defenses  set  up  in  the  answer  were  want  of 
novelty  and  non-infringement.  After  issue 
Joined,  proofs  were  taken  on  both  sides,  and 
on  the  24th  of  April,  1882,  the  court  made  an 
interlocutory  decree,  holding  the  patent  to  be 
valid  as  regarded  its  first  and  second  claims, 
decreeing  that  the  defendants  had  infringed 
those  claims,  awarding  a  recovery  of  profits 
to  the  plaintiff  from  the  12th  of  August, 
1870,  the  date  of  the  assignment  of  the  en- 
tire patent  by  the  patentee  to  the  plaintiff, 
and  referring  it  to  a  master  to  take  an  ac- 
count of  profits  and  damages.  On  the  21st 
of  July,  1884,  the  master  made  a  report 

(g  awarding  a  sum  of  money  in  favor  of  the 

*  plaintiff,  to'which  both  parties  filed  excep- 
tions. On  a  hearing,  the  court  sustained 
some  of  the  defendants'  exceptions,  and  over- 
ruled all  others,  and  rendered  a  money  decree 
in  favor  of  the  plaintiff.  Both  parties 
prayed  appeals  to  this  court,  but  the  plaintiff 


did  not  perfect  his  appeaL  Since  the  record 
was  filed  in  this  court  the  plaintiff  has  died, 
and  his  administrator,  Peter  Whitmer,  has 
been  substituted  in  his  place  as  appellee. 

Only  claims  1  and  2  of  the  patent  are  in- 
volved. The  specification  states,  among 
other  things,  that  one  object  of  the  improve- 
ments which  constitute  the  invention  set 
forth  in  the  patent  is  to  obtain  a  greater  ca- 
pacity of  movement  in  a  fioating  finger- 
beam,  while  retaining  its  connection  with  a 
gearing-carriage  that  is  drawn  forward  by  a 
stiff  tongue;  that,  to  that  end,  the  first  of  the 
improvements  of  the  patentee  "consists  of 
the  combination  of  the  finger^beam  with  the 
gearing-carriage  by  means  of  a  vlbratable 
link  extending  crosswise  to  the  line  of 
draught,  a  draught-rod  extending  parallel 
with  the  line  of  draught,  and  two  swivel- 
joints,  the  one  for  the  vlbratable  link,  and  the 
other  for  the  draught-rod,  so  that  the  finger- 
beam  can  rise  and  fall  at  either  end,  and  rock 
forward  or  backward,  independently  of  the 
gearing-carriage,  while  maintaining  its  con- 
necUon  with  it;"  and  that  his  "next  improve- 
ment consists  of  the  combination  of  the  fin- 
ger-beam, gearing-carriage,  vlbratable  link, 
draught-rod,  and  swivel- joints,  with  an  arm 
connected  with  the  finger-l>eam,  to  enable  it 
to  be  rocked  for  the  purpose  of  setting  its 
guard-fingers  at  any  desirable  inclination  to 
a  horizontal  line. "  The  specification  further 
says:  "My  improvements  may  be  emt>odied 
in  a  machine  having  the  flnger^beam  ar- 
ranged in  advance  of  the  axial  line  of  the 
shaft  or  arbor  of  the  driving-wheel,  or  ar- 
ranged in  the  rear  of  that  axial  line.  In  the 
former  case  the  vlbratable  link  that  connects 
the  finger-beam  with  the  gearing-carriage 
will  be  arranged  in  advance  of  the  driving- 
wheel,  and  in  the  latter  case  in  the  rear  of 
the  driving-wheel.  In  the  former  case,  also, 
the  rod  hereinbefore  called  a  < draught-rod' 
(because  the  strain  to  which  it  is  subjected  is 
a  puiling-strain)  becomes  a  pushing  or  thrust 
rod,  and  connects  the  inner  end  of  the  finger^ 
beam  with  the  rear  of  the*gearlng-carriage.* 
In  the  former  case,  the  radius-bar  for  the 
reel  and  raking-platform  connects  with  the 
rear  end  of  the  gearing-carriage,  and  in  the 
latter  case  with  its  front  end.  I  prefer  to 
construct  a  harvesting-machine  with  the  fin- 
ger-beam in  the  rear  of  the  line  of  the  axle  of 
the  driving-wheel,  and,  as  a  description  of 
such  a  machine,  perfected  by  my  improve- 
ments, will  enable  them  to  be  fully  under- 
stood, all  of  my  improvements  are  embodied 
In  the  harvesting-machine  of  that  descrip- 
tion which  is  represented  in  the  accompany- 
ing drawings,  and  which  is  an  illustration  of 
the  best  mode  which  I  have  thus  far  devised 
of  eml)0dying  them  in  a  working-machine." 

There  are  12  figures  of  drawings.  The 
specification  states  that  the  machine  is  what 
is  commonly  called  a  "combined  machine," 
and  is  adapted  to  reaping  and  mowing;  that, 
when  used  for  the  former  purpose,  it  is  ar- 
ranged as  represented  in  Figs.  1  to  6;  that, 
wh^  used  for  the  latter  purpose,  certain  of 
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Ita  puts  are  removed,  as  thereinafter  stated, 
and  a  grass-diyider  is  substituted  for  the 
grain-divider,  at  the  outer  end  of  the  flnger- 
beam;  and  that  the  gearing  which  imparts 
motion  to  the  sicl^Ie  and  reel  is  mounted  up- 
on a  carriage,  A,  which  is  supported  by  two 
running  or  ground  weeels,  and  is  provided 
with  a  tongue  to  which  the  horses  are 
hitclied. 

The  parts  of  the  speciflcation  wtiich  relate 
particularly  to  the  subject-matter  of  claims  1 
and  2  are  as  follows:  "The  flnger-beam,  G, 
of  the  machine,  projects  at  one  side  of  the 
rear  end  of  the  gearing-carriage.  A,  and  is 
fitted  with  guard-fingers,  H,  through  the  slots 
of  which  a  scalloped  cutter,  I,  is  arranged  to 
reciprocate  endwise.  The  end  of  this  cutter 
that  is  nearest  the  gearing-carriage  is  con- 
nected with  the  crank-wrist,  g,  of  the  crank- 
shaft, D^  by  means  of  a  connecting-rod,  J. 
The  finger-beam  is  connected  with  the  rear 
end  of  the  gearing-carriage  in  the  following 
manner:  The  end  of  the  beam  nearer  the  cai-- 
Tiage  is  provided  with  a  shoe,  K,  from  which 
lags,  a,  a,  project  upward.  These  lugs  are 
perforated  to  admit  a  joint-bolt,  a',  which  con- 
nects the  shoe  with  one  end  of  a  yibratable 
forked  link,  L,  whose  other  end  is  connected 
by  a  swivel-joint,  M,  with  a  bracket,  N,  se- 
cured to  the  rear  of  the  gearing-carriage. 
^This  swivel-joint  is  formed  by  a  cross-head, 
•  (m.  Fig.  1*,)  the  *oenter  of  which  is  bored 
transversely,  to  permit  a  journal  formed  on 
the  end  of  the  forked  link,  L,  to  turn  in  it. 
The  ends  of  the  cross-head,  m,  are  formed  into 
Jonmals,  which  torn  in  bearings  upon  the 
bracket,  N.  Hence  the  flnger-beam  can  both 
rise  and  fall  freely  at  either  end,  and  rock  f  or- 
wud  and  backward,  without  twisting  the 
link  that  forms  its  connection  with  the  gear- 
ing-carriage. Moreover,  the  axis  of  the  cross- 
bead,  ffi,  of  the  swivel-joint,  is  arranged  in 
line,  ortbereabont,  with  the  axis  of  thecrank- 
sliaft,  D*,  that  imparts  motion  to  the  cutter, 
80  that  such  rising  or  falling  or  rocking  does 
not  materially  change  the  distance  between 
the  crank-shaft  and  the  cutter.  The  shoe,  K, 
of  the  flnger-beam,  is  connected,  also,  with 
the  front  end  of  the  gearing-carriage  by  a 
draught-rod,  0,  and  the  connection  between 
tt>e  rear  end  of  this  draught-rod  and  the  said 
■hoe  is  a  swivel-joint,  M',  of  which  the  joint- 
pin,  a>,  of  the  yibratable  link,  L,  is  the  longi- 
tudinal axis,  and  its  T-head,f»*,  the  horizon- 
tal axis.  This  swivel-joint,  therefore,  while 
maintaining  a  firm  connection  with  the 
draught-rod,  gives  free  play  for  lt>oth  the 
longitudinal  and  rocking  movements  of  the 
flnger-beam.  Hence,  when  the  machine  is 
used  for  cutting  grass,  the  said  finger-beam 
may  be  left  free,  not  only  to  rise  and  fall  at 
either  end,  but  also  to  rock  or  to  be  rocked 
forward  and  backward,  so  that  the  points  of 
its  guard-fingers  incline  towards  or  from  a 
horizontal  plane.  Tn  order  that  tlie  finger- 
beam  may  be  rocked  by  the  conductor  of  the 
machine,  the  yibratable  link,  L,  is  fitted  with 
an  arm,  I,  whose  upper  end  is  connected- by 
a  rod  with  the  lower  end  of  a  lever,  F,  that 


is  pivoted  to  the  gearing-carriage  near  its  for- 
ward end.  The  upper  end  of  this  lever,  P, 
extends  within  the  reach  of  the  driver,  who 
sits  upon  the  driver's  seat,  Q,  so  that  he  may 
rock  the  flnger-beam  by  moving  the  said  lever 
to  and  fro.  This  rocking  lever,  P,  is  fitted 
with  a  spring-bolt,  whose  end  can  engage  in 
any  one  of  a  number  uf  notches  formed  in  a 
segment,  B,  which  is  attached  to  the  gear- 
ing-carriage concentrically  with  the  pivot  of 
the  rocking  lever,  so  that  the  finger-beam 
may  be  fastened  in  the  desired  position  by  the 
engagement  of  the  spring-bolt  in  the  appro- 
priate notch.  The  rocking  lever  is  fitted  with 
a  lever-handle, p,  and  rod*tonnecting  with  the? 
spring-bolt,  by  which  the  spring-bolt  may  be 
withdrawn  from  the  notched  segment,  and 
held  disengaged  therefrom  during  the  move- 
ment of  the  lever.  In  order  that  the  connec- 
tion between  the  cutter  on  the  flnger-beam 
and  the  crank-shaft  on  the  gearing-carriage 
may  not  ol>struct  the  free  rocking  of  the 
flnger-beam,  the  connecting-rod,  J,  is  con- 
nected with  the  cutter,  I,  by  means  of  a 
swivel-joint,  S,  consisting  (see  Fig.  V>)  at  a 
head,  a,  that  is  pivoted  to  the  cutter-stock, 
(by  a  shank  that  extends  lengthwise  there- 
with, and  turns  in  an  ear,  «',  secured  to  the 
end  of  the  cutter-stock,)  and  of  a  cross-pivot, 
«*,  that  passes  through  the  said  head,  and 
through  two  ears  formed  upon  the  conneo* 
ting-rod,  J." 

There  are  10  claims  in  the  patent,  claims  1 
and  2  being  as  follows:  "(1)  The  combina- 
tion, as  set  forth,  in  a  harvester,  of  the  flnger- 
beam  with  the  gearing-carriage,  by  means  of 
the  vibratable  link,  the  draught-rod,  and  the 
two  swivel-joints,  M  and  M',  so  that  the  fln- 
ger-beam may  both  rise  and  fall  at  either  end, 
and  rock  forward  and  backward.  (2)  The 
combination,  as  set  forth,  in  a  harvester,  of 
the  flnger-beam,  gearingp-carriage,  yibratable 
link,  draught-rod,  swivel-joints,  and  arm,  by 
which  the  rocking  of  the  flnger-beam  is  con- 
trolled." 

It  will  conduce  to  a  solution  of  the  ques- 
tions involved  in  the  case  to  give  a  history  of 
the  progress  of  the  application  for  the  patent 
through  the  patent-office,  as  gathered  from 
certified  copies  of  those  proceedings  found  in 
the  record.  On  the  4th  of  December,  1865, 
the  patentee,  Alvaro  B.  Graham,  as  assignor 
to  himself,  William  B.  Werden,  and  Cyrus  A. 
Werden,  filed  in  the  patent-office  an  applica- 
tion for  a  patent,  which  was  sworn  to  by  him 
on  the  25th  of  February,  1864.  The  specifl- 
cation of  this  application  stated  that  one  ob- 
ject of  the  invention  was  the  free  passage  of 
the  finger-bar  over  the  ground,  and  the  per- 
fect moving  of  it  to  adjust  itself  to  the  in- 
equalities of  surface  over  which  it  might  pass, 
and  that  another  object  of  the  invention  was 
the  cutting  in  a  proper  manner  of  lodged  grass 
or  grain.  Italso  stated  that  the  macbinehad 
a  finger-bar,  I,  tiie  inner  end  of  which  was 
attached  by  a  joint,  A,  to  a  bar,  J,  which  was 
at  the  rear  of  the  main  frame.  A,  and  was 
connected  thereto,  at  Its  left-band  side,  by  a^ 
swivel  or  universal  joint* E, — such  joint  l)e-* 
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ing  composed  of  s  rod,  t,  which  was  allowed 
to  turn  in  a  bearing,  J,  attached  to  the  main 
frame,  the  end  of  the  bar,  J,  being  cylindri- 
cal, and  allowed  to  turn  in  the  rod,  i;  that 
the  joint,  K,  admitted  of  the  bar,  J,  and  fin- 
ger-bar, I,  being  raised  vertically,  and  also 
admitted  of  tliose  bars  being  turned  in  a  more 
or  less  inclined  position,  in  their  transverse 
section,  to  admit  of  the  fingers  and  sickle  be- 
ing turned  more  or  less  down  towards  the 
ground,  as  might  be  required;  that  this  ad- 
justment of  the  fingers  and  sickle  was  effect- 
ed through  the  me<Uum  of  a  lever,  M,  which 
was  connected  by  a  rod,  I,  with  an  upright, 
m,  on  the  bar.  J:  that  this  lever,  M,  might 
be  retained  in  any  desired  position,  within 
the  scope  of  its  movement,  by  means  of  a  per- 
forated bar,  n,  into  the  holes  of  which  a  pin 
on  the  lever  caught;  that  the  finger-bar,  I, 
might  be  raised  separately  from  the  joint,  h, 
as  a  center,  through  the  medium  of  a  lever, 
N,  which,  like  the  lever,  M,  was  attached  to 
the  main  frame.  A,  and  had  a  chain  or  cord 
attached  to  its  lower  end,  said  chain  or  cord 
passing  around  a  pulley,  q,  on  the  bar,  J,  and 
being  attached  to  the  upper  end  of  an  up- 
right, r,  attached  to  the  finger-bar  at  the  joint, 
h;  that  both  bars,  I  and  J  •  might  be  elevated 
simultaneously  by  a  lever,  O,  which  was  also 
attached  to  the  main  frame,  A,  and  bore  at 
its  lower  end  on  another  lever,  F,  the  outer 
end  of  which  was  connected  by  a  chain,  s, 
with  the  bar,  J;  that  the  lever,  0,  might  be 
retained  at  any  desired  point,  within  the  scope 
of  its  movement,  by  means  of  a  rack-bar,  P'; 
that,  in  case  an  obstruction  presented  itself 
to  the  inner  end  of  the  finger-bar,  I,  the  lever, 

0,  was  actuated  in  order  to  raise  such  end  of 
the  Bnger-bar,  and,  if  an  obstruction  present- 
ed itself  to  the  outer  end  of  the  Anger-bar,  the 
lever,  N,  was  actuated ;  and  that  the  applicant 
did  not  claim  the  connecting  of  the  Bnger-bar, 

1,  to  the  bar,  J,  by  a  joint,  h,  for  that  had 
been  previously  done. 

There  were  five  claims  in  the  specification, 
the  first  two  of  which  were  as  follows:  (1) 
"The  attaching  of  the  bar,  J,  to  the  main 
frame.  A,  by  means  of  the  swivel  or  univer- 
sal joint,  K,  when  used  in  combination  with 
the  finger-bar,  I,  attached  to  it  by  a  joint,  h, 
and  this  I  claim  irrespective  of  any  peculiar 
Imposition  of  the  parts,  or  particular  application 
•  of  the  same  to  tlie*frame  of  the  machine,  so 
long  as  the  desired  result  is  obtained."  (2) 
"The  arrangement  of  the  lever,  N,  chain  or 
cord,  p,  and  upright,  r,  substantially  as 
shown,  for  raising  the  outer  end  of  the  fln- 
ger-bar,  I,  as  set  forth."  On  the  30th  of  De- 
cember, 1865,  the  patent-office  rejected  claims 
1  and  2  on  a  reference  to  prior  patents.  On 
the  24th  of  March,  1866,  the  applicant  erased 
claims  1,  2,  and  3,  and  substituted  for  claim 
1  the  following:  (1)  "The  combination  of  the 
finger-bar,  I,  and  bar,  J,  attached  to  the 
frame.  A,  by  means  of  the  universal  joint  or 
swivel,  E,  in  the  manner  and  for  the  purpose 
herein  specified."  On  the  4th  of  April,  1866, 
the  patent-office  rejected  this  substituted 
claim  1,  by  a  reference  to  a  prior  rejected  ap- 


plication and  to  a  prior  patent.  On  the  1st 
of  October,  1866,  it  allowed  the  two  remain- 
ing claims  applied  for,  which  had  been  num- 
bered 4  and  5  originally.  On  the  18tb  of 
June,  1867,  the  applicant  filed  a  withdrawal 
of  the  amendments  filed  March  24,  1866,  the 
effect  being  to  limit  the  invention  claimed 
under  the  patent  to  the  two  claims  allowed 
October  1,  1866,  and  the  patent  was  granted 
July  23, 1867,  as  No.  67,041,  with  those  two 
claims,  which  in  no  manner  relate  to  any 
question  involved  in  the  present  suit. 

Prior  to  such  withdrawal  of  June  18, 1867, 
and  on  the  Hth  of  February,  1867.  Mr.  Gra- 
ham filed  an  application  which  resulted  in  the 
patent  in  suit,  No.  74,342,  issued  February 
11,  1868.  Claims  1  and  2  of  the  specification 
of  that  application  originally  read  as  follows: 
(1)  "The  combination,  in  a  harvester,  of  the 
finger-beam  with  the  gearing-carriage,  by 
means  of  a  vibratable  link,  draught-n^.  and 
two  swivel-joints,  so  that  the  finger-beam 
may  both  rise  and  fall  at  either  end,  and  rock 
forward  and  backward,  substantially  as  set 
forth."  (2)  "The  combination,  in  a  harvest- 
er, of  the  finger-beam,  gearing-carriage,  link, 
draught-rod,  swivel-joints,  and  arm,  by 
which  the  rocking  of  the  finger-beam  is  con- 
trolled, substantially  as  set  forth."  There 
were  15  claims  in  all  made  in  the  specifica- 
tion. >0n  the  29th  of  July,  1867,  the  patent- 
office  rejected  claims  1  and  2,  by  a  reference 
to  prior  patents.  On  the  31st  of  December, 
1867,  the  applicant  amended  claims  1  and  2 
30  as  to  read  as  they  are  in  the  patent  as 
granted.  The  changes*  thus  made  in  those? 
two  claims,  and  which,  under  the  circum- 
stances, were  made  to  secure  the  issuing  of 
the  patent,  the  claims  having  been  rejected 
in  the  shape  in  which  they  were  first  pro- 
posed, were  these:  In  claim  1  "the  combina- 
tion, as  set  forth,"  was  substituted  for  "the 
combination;"  "the  vibratable  link"  for  "a 
vibratable  link;"  "the  draught-rod,"  for 
"draught-rod;"  "the  two  swivel-joints,  M 
and  M',"  for  "two  swivel-joints;"  and  the 
words  "substantially  as  set  forth"  were 
erased.  In  claim  2  "the  combination,  as  set 
forth,"  was  substituted  for  "the  combina- 
tion;" "vibratable  link,"  for  "link;"  and  the 
words  "substantially  as  set  forth"  were 
erased.  In  the  second  claim  the  word  "the" 
was  always  prefixed  to  the  enumerated  ele- 
ments composing  the  combination  claimed. 

The  principal  question  for  determination, 
in  the  view  we  t^e  of  the  case,  is  that  of  in> 
fringement.  The  circuit  court,  in  its  opin- 
ion delivered  on  the  making  of  the  interlocu- 
tory decree,  (10  Biss.  39,  and  11  Fed,  Rep. 
859,)  considered  especially  two  prior  patents, 
one  granted  to  David  Zug,  October  4,  1859, 
No.  25,697,  and  the  other  granted  to  F.  Ball, 
October  18,  1859,  No.  25,797.  In  consider- 
ing  those  patents,  on  the  question  of  in- 
fringement as  well  as  on  the  question  of  nov- 
elty, the  circuit  court  said:  "The  two  claims 
of  the  Graham  patent,  which  are  alone  in 
controversy  here,  are  the  first  and  second. 
The  first  claim  is  for  a  combination  of  the 
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finger-beam  with  the  gearing-carriage  by 
means  of  the  vibratable  link,  the  draught-rod, 
and  the  two  swivel-joints,  M  and  M',  so  that 
the  flnger-beam  may  both  rise  and  fall  at  either 
end,  and  rock  backward  and  forward ;  and  the 
second  claim  is  the  same  as  the  first,  with  this 
only  added :  that  an  arm  is  attached  to  the 
vibratable  link  by  which  the  rocking  of  the 
flnger-beam  is  controlled  by  the  driver.  The 
object  of  this  invention,  as  set  forth  in  these 
two  claims,  seems  to  be  mainly  to  produce 
the  rocking  motion  of  the  finger-beam  as  de- 
scribed and  by  the  method  described.  In  the 
Ball  patent,  while  there  may  be  said  to  be 
someUiing  equivalent  to  the  swivel-joint,  M, 
of  the  plaintiff's  machine,  where  it  is  at- 
tached to  the  frame,  and  also  something  sim- 
c  liar  to  the  draught-rod  and  the  arm,  there  is 
*  nothing  to  produce  the  rocking  motion,  which 
is  the  essential  object  In  the  first  two  claims 
of  the  plaintiffs  machine,  and  consequently 
there  Is  no  swivel-joint,  M',  as  in  the  plain- 
tiff's machine;  so  that  there  is  nothing  in  the 
Ball  machine  to  prevent  the  validity  of  the 
combination  of  the  first  two  claims  of  the 
plaintiff's  patent.  The  Zug  machine  has,  if 
not  a  awivel-joint  like  that  of  the  plaintiff's 
at  M,  where  connected  with  the  frame,  some- 
thing which  seems  substantially  similar.  It 
has  a  vibratable  link,  and  it  has  something 
which  is  equivalent  to  the  draught-rod,  the 
main  difference  being  that  it  is  attached  be- 
neath the  shoe  instead  of  above,  but  there  is 
no  awivel-joint,  M'.  There  is  an  arm  which 
]■  attached  to  the  draught-rod  and  shoe  by 
which  it  can  be  raised  and  lowered,  but  Zug 
claims  in  his  patent  that  when  the  machine 
is  in  progress  over  the  field,  and  when  the 
finger-bar  strikes  any  obstacle,  there  is  a  de- 
vice in  a  box,  in  which  the  forward  part  of 
the  draught-rod  is  fastened,  by  which  the 
finger-bar  yields  to  the  obstacle;  and  that 
there  is  also  a  mode  by  which  the  vibratable 
rod  is  attached  to  the  firame,  called '  joint  16,' 
In  his  patent,and  what  has  been  termed  an 
•iq>en  clevis, '  where  the  vibratable  link  is  con- 
nected with  the  draught-rod,  by  which  a  mo- 
tion is  given  to  the  finger-bar,  and  thus  the 
finger-bar  is  relieved  from  the  obstacle.  Zug 
does  not  claim  that  the  finger-bar  in  his  ma- 
chine has  a  rocking  motion,  but  only  that  the 
mode  by  which  the  draught-rod  is  fastened, 
and  the  motion  given  to  the  finger-bar,  pre- 
Tents  the  obstacle  which  the  machine  may 
meet  from  doing  damage  to  it.  These  seem 
to  be  the  main  differences  between  the  two 
machines,  and  the  question  is  whether  there 
is  anything  in  the  Zug  machine  to  prevent 
the  combination  named  in  the  first  two  claims 
of  the  plaintiff's  patent  from  being  valid. 
The  defendants'  machine  has  the  swivel- 
joint  attached  to  the  frame,  the  vibratable 
link  in  the  same  form  as  the  plaintiff's,  and 
the  draught-rod  attached  forward  in  substan- 
tially the  same  way  as  the  plaintiff's;  but  in- 
stead of  having  a  swivel-joint  at  M',  as  stated 
In  plaintiff's  machine,  forward  of  the  shoe, 
the  draught-rod  has  a  swivel-joint  at  the  rear 
end  of  the  shoe;  and  there  is  an  arm  at- 


tached to  a  part  of  the  vibratable  link  Bab«<J 
stantially  like  that  of  the  plaintiff's;*and  the* 
substantial  difference,  as  it  seems,  between 
the  plaintiff's  device,  as  described  in  the  first 
and  second  claims,  and  that  of  defendants, 
is  that  the  draught-rod  is  attached  to  the 
rear  part  of  the  shoe,  and  not  to  the  forward 
part,  as  in  the  plaintiff's  patent.  There  are 
also  other  devices  in  the  defendants'  machine 
which  may  make  it  different  from  the  plain* 
tiff's.  But  as  to  the  swivel-joint,  the  vibrat- 
able link,  and  the  mode  in  which  the  motion 
is  produced  in  the  finger-bar,  there  does  not 
seem  to  be  much  difference  in  substance; 
and  in  both  machines,  and  by  substantially 
the  same  means,  there  is  produced  a  rocking 
motion.  In  this  connection  it  is  noticeable 
that  the  defendants.  In  the  claim  set  forth  in 
the  specification  of  their  patent,  make  a 
rocking  motion  of  the  shoe  and  cutter  a  feat* 
ure  of  their  combination.  In  their  second 
claim  they  say  that  they  claim  the  combina- 
tion of  tlie  'shoe,  and  the  drag-bar  extending 
over  and  in  rear  of  the  shoe,  and  its  s  wlveled 
pin  connecting  it  with  the  rear  end  of  the 
shoe,  whereby  the  drag-bar  sustains  the 
thrust  of  the  shoe,  while  leaving  it  free  to 
rock  on  its  hinges.'  Again,  in  their  fifth 
claim,  they  say  that  they  claim  the  combina< 
tion  <  of  the  shoe,  the  forked  coupling-arm, 
the  drag-bar  extending  over  and  in  the  rear 
of  the  shoe,  the  swivel-pin  connecting  the 
two,  the  rockii\g  lever  and  the  detent  mount- 
ed on  the  drag-bar,  and  the  adjustable  link 
connection  between  the  lever  and  coupling- 
arm,  whereby  the  shoe  readily  may  be  rockol 
or  adjusted.'  And  again,  the  motion  which 
seems  to  be  produced  in  the  operation  of 
plaintiff's  machine  is  more  distinctly  de- 
scribed in  the  seventh  claim  made  by  the  de- 
fendants in  their  patent,  as  follows:  The 
combination  'of  the  shoe,  the  drag-bar,  the 
forked  coupling-arm,'  and  the  other  elements 
of  mechanism  before  mentioned,  '  whereby 
the  shoe  is  first  rocked,  and  then  lifted  by  one 
continuous  movement  of  the  lever.'  It  must 
be  confessed  that  the  difference  between  the 
Zug  machine  and  the  first  two  claims  of 
plaintiff's  patent  is  not  very  marked.  Bnt 
in  view  of  the  description  contained  in  the 
specifications  of  Zug's  patent,  and  in  those 
of  the  plaintiff's  patent,  we  are  inclined  to 
think  that  the  plaintiff's  patent  may  be  sus- 
tained on  the  ground  that  there  is  a  differ- n 
ence  in  the  manner  in'which  the  draught-rod* 
is  attached  to  the  shoe,  and  the  finger-bar  to 
the  shoe  and  to  the  vibratable  link ;  and  that 
there  is  also  a  difference  in  the  manner  in 
which  the  combination  of  the  various  parts 
are  adjusted;  and  that  there  is  an  effect  pro- 
duced in  the  plaintiff's  machine  which  does 
not  exist  in  the  Zug  machine.  In  the  plain- 
tiff's machine  there  is  a  rocking  motion,  and 
not  a  mere  vibratory  motion,  such  as  exists 
in  the  Zug  machine  in  consequence  of  the 
open  clevis;  neither  is  there  in  the  plaintiff's 
machine  the  yielding  of  the  draught-rod,  as 
described  in  the  Zug  patent;  and  it  is  obvi- 
ous, too,  from  the  manner  in  which  the  parts 
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•re  oonstrncted  In  the  Zng  machine,  that 
there  is  only  a  small  vibratory  action  of  the 
flnger^bar;  so  that,  on  the  whole,  we  think 
thM  the  combination,  as  described  in  plain- 
tiff's patent,  may  Iw  sustained.  Then,  from 
what  we  have  said,  we  do  not  see  that  there 
can  be  any  substantial  difference  between 
the  combination,  as  described,  in  the  plain- 
tiff's machine,  of  the  swivel-Joinls,  draught- 
rod,  and  Tibratable  link,  with  the  frame  and 
■hoe  and  flnger^bar,  and  that  of  the  defend- 
ants' machine.  The  differences  which  have 
been  stated  between  the  two  machines  in 
this  respect  do  not  constitute  any  difference 
in  principle.  The  one  is  substantially  the 
same  thing  as  the  other.  The  additions 
which  have  been  made  to  the  defendants' 
machine,  such  as  the  device  by  which  the 
pressure  of  the  cutting  apparatus  upon  the 
ground  is  regulated,  and  other  devices  which 
have  been  made,  do  not  affect  the  combina- 
tion as  claimed  in  the  plaintiff's  machine. 
The  attachment  of  the  draught-rod  to  tbe 
rear  part  of  the  shoe,  instead  of  to  the  front 
part,  which  is  substantially  the  only  differ- 
ence that  there  seems  to  be  in  the  mode  of 
construction,  cannot  constitute  a  difference 
in  principle,  and  cannot  prevent  the  defend- 
ants' mactiinefrom  t)eing  an  infringement  of 
the  plaintiff's  patent.  It  may  be  said  that 
there  are  differences  also  between  the  defend- 
ants' machine  and  tliat  of  the  plaintiff,  in 
the  manner  in  which  the  arm  is  attached  to 
the  vibratable  link,  and  also  as  to  the  mode 
in  which  the  force  applied  to  the  arm  may 
operate  upon  the  flnger-bar;  but  these  are 
differences  of  form,  and  not  of  substance." 
^  The  specification  referred  to  in  that  opin- 
*  ion  as  the 'specification  of  the  defendants, 
and  quotations  from  claims  2,  5,  and  7  in 
which  are  made,  is  a  patent  under  which  the 
defendants'  machines  were  constructed.  No. 
198,770,  granted  .July  81.  1877,  to  Leander 
J.  McCormick,  William  B.  Baker,  and  Lam- 
bert Erpelding,  assignors  to  C.  H.  and  L.  J. 
McCormick.  The  invention  of  the  patentee 
is  carried  back  to  Kovember  or  December, 
1868,  at  which  time  he  made  a  model  con- 
taining his  perfected  invention,  which  he 
shortly  afterwards  sent  to  his  patent  solici- 
tors, and  which  was  sent  to  the  patent-ofiSce 
with  the  application  sworn  to  February  25, 
1864,  and  filed  December  4,  1865.  The  de- 
lay seems  not  to  have  been  attributable  to 
the  applicant.  Tlie  patents  introduced  in 
this  case  as  affecting  the  questions  of  novelty 
and  infringement,  and  which  were  prior  to 
the  invention  of  Graliam,  and  which  seem  to 
be  relied  on  by  the  appellee,  were  as  follows: 
To  George  C.  Dolph,  No.  18,141,  issued  Sep- 
tember 8,  1857;  to  W.  S.  Stetson  and  B.  F. 
Maynard,  No.  24.063,  issued  May  17,  1859; 
the  Zug  patent;  the  Bali  patent;  and  one  to 
Stephen  8.  Bartlett.  No.  34.545.  issued  Feb- 
ruary 25, 1862. 

We  are  of  opinion  that  the  circuit  court 
took  an  erroneous  view  of  the  question  of  in- 
fringement. The  capacity  of  the  flnger- 
beam  to  "rise  and  fall  freely  at  either  end," 


spoken  of  in  the  specification  of  the  plain- 
tiff's patent,  was  not  a  new  thing  with  him, 
but  had  been  need  for  many  years  in  mowing 
and  reaping  machines,  the  flnger-beam  mov- 
ing on  a  pivot  at  its  inner  end;  and  tha 
plaintiff,  in  the  specification  of  his  patent  of 
July  23, 1867.  stated  that  he  did  not  claim 
the  connecting  of  the  finger-bar,  I,  to  the  bar, 
J,  by  tbe  joint.  A,  because  that  had  been 
previously  done.    It  was  also  old  to  have  a 
lever  connected  by  a  loose  connection,  by 
which  tbe  driver  could  tip  up  the  front  edge 
of  the  finger-bar  arbitrarily,  and  secure  it  so 
that  it  could  not  fall  l>elow  the  inclination  at 
which  he  had  set  it,  although  it  was  left  fre« 
to  tip  up  further  automatically.    The  an* 
rangement  spoken  of  In  the  plaintiff's  speci« 
fication.  whereby  the  flnger-beam  can  "rock 
forward  and  badcward  without  twisting  thej 
link  that  forms  its  connection  with  the*gear-* 
ing-carriage, "  was  secured  by  making  th«) 
pivot  on  which  the  crosswise  tilt  takes  place, 
at  a  point  in  front  of  the  beam,  so  that  the 
pivot  rises  and  falls  with  the  guard-fingers, 
and  an  arm  is  provided  by  which  the  move- 
ment of  the  flnger-beam  in  both  directions  is 
controlled  by  the  driver,  instead  of  its  being 
independent  of  his  control  in  its  downward 
movement,  as  was  the  case  in  prior  machines. 
It  is  apparent  from  the  proceedings  in  the 
patent-office  on  his  application,  and  from  the 
terms  of  his  specification  and  of  claims  1  and 
2  as  granted,  that  the  intention  was  to  limit 
the  modification  which  he  made,  to  the  par- 
ticular location  of  the  swivel-joint,  M',  on 
which  the  crosswise  rocking  movement  takes 
place,  and  to  the  rigid  arm  by  which  the 
positive  rocking  of  tbe  finger-beam  in  both 
directions  is  effected  and  controlled.    In  a 
mowing-machine  for  cutting  grass,  where  it 
is  desirable  to  cut  near  to  the  ground  in 
order  to  cut  and  use  as  much  of  the  grass  as 
possible,  the  front  edge  of  the  finger-beam 
must  bear  closely  on  the   surface  of  the 
ground,  with  a  yielding  pressure,  so  that  it 
will  rise  freely  in  order  to  pass  over  such  ir- 
regularities in  the  surface  of  tlie  ground  as 
do  not  require  tliat  the  finger-beam  should  be 
bodily  lifted.    This  yielding  pressure  is  se- 
cured by  a  capacity  in  it  to  swing  upward  on 
its  heel  as  a  pivot,  because,  if  its  front  edge 
were  held  rigidly  down  upon  the  ground,  the 
guard-fingers  would  be  driven  into  every  ob- 
struction.   This  necessity  does  not  exist  in 
machines  for  liarve^ting  grain,  because  in 
them  tbe  finger-beam  is  set  several  inches 
above  the  ground,  the  grain  being  the  desir- 
able object,  rather  than  the  straw,  and  the 
carrying  of  the  finger-beam  at  an  elev.ation 
prevents  its  meeting  with  obstructions;  and 
hence  there  is  no  such  occasion,  as  in  mow- 
ing-machines, for  its  front  edge  being  left 
free  to  swing  upward. 

The  capacity,  if  any,  which  Graham  added 
to  the  machines  in  general  use,  was  one  for 
raising  and  lowering  the  pivot  of  oscillation, 
which  had  before  been  stationary,  and  a  fui^ 
ther  capacity  for  a  positive  downward  tilt  or 
forward  rocking,  which  enabled  the  drive* 
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to  tip  up  the  heel  of  the  flDger-beam,  and 

force  the  fingers  under  lodged  grain  or  grass. 

|B  The  rocking  forwHrd  and  backward,  spoken 

•  of  in  the  plaintiffs  Ipecifioation,  is  applied  to  a 
tilting  backward  which  rocks  the  front  of  the 
flnger-beam  upward,  and  to  a  tilting  forward 
which  rocks  the  heel  of  that  beam  upward 
and  its  front  downward.  In  the  defendants' 
machine  there  is  no  such  rocking  backward 
and  forward,  but  there  is  a  swingingrootion, 
the  same  as  in  the  prior  Ball  patent;  the 
pivot  on  which  the  tilting  takes  place  being 
in  the  rear  of  the  flnger-l^am,  and  there  be- 
ing no  means  of  positively  tipping  the  front 
of  the  beam  downward,  or  of  raising  its  heel 
to  force  its  front  edge  and  the  flnger-gaards 
downward.  In  the  Ball  patent,  the  draught- 
rod  passes  under  the  flnger-beara,  and  in  the 
defendants'  machine  the  draught-rod  passes 
over  the  flnger-beana,  to  reach  the  pivotal 
point,  which  is  in  both  cases  the  same.  In 
both  of  them  the  weight  of  the  finger-beam, 
being  in  front  of  the  pivot,  tends  to  hold  its 
front  edge  down  upon  the  ground,  but,  when 
the  flnger-gaards  strike  any  elevation,  the 
front  edge  of  the  beam  swings  up  freely  on 
its  rear  pivot,  the  tendency  being  for  its 
weight  to  carry  it  back  to  its  original  posi- 
tion as  soon  as  the  elevation  is  passed.  In 
the  Ball  patent  there  is  a  lever  connected 
with  a  chain  which  can  raise  the  flnger- 
beam  or  hold  it  up,  but  cannot  affirmatively 
depress  it,  Its  downward  movement  being 
dependent  solely  upon  tho  fact  that  its 
weight  is  in  front  of  the  pivot  on  which  it 
turns.  In  the  defendants'  machine  there  is 
a  substitute  for  the  Ball  chain,  namely,  a 
loose  sliding  link,  which  permits  of  the  same 
upward  movement  that  the  chain  does,  and 
which  cannot  force  or  bold  the  beam  down. 
In  both  the  Ball  machine  and  the  defend- 
ants' machine,  the  propelling  force  from  the 
draught-rod  is  exerted  from  the  pivot  in  the 
rear,  and  in  both  the  front  edge  of  the  flnger- 
beam,  where  the  guards  are  situated,  is  left 
free  for  the  swinging  movement  above  men- 
tioned. 

In  contradistinction  to  this,  the  pivotal 
connection  between  the  flnger-beam  and  the 
draught-rod  in  the  plaintiff's  machine,  in- 
stead of  being  at  tlie  heel  of  the  finger-beam,  is 
placed  in  front  of  it,  at  the  swivel-Joint,  M', 
and  a  rigid  arm,  I,  is  mounted  on  a  vibrat- 
able  link,  so  thai  the  beam  can  thereby  be 
rocked  backward  and  forward  by  the  driver, 
•to  tip  the  heel  of  the  shoe  up  and  the  front 

•  down,  or  the  front  up  andthe  heel  down; 
the  heel  of  the  finger-beam  being  lifted  by 
the  forward  rocking  of  the  arm,  I,  and  its 
front  being  lifted  by  the  backward  rocking  of 
such  arm.  By  the  locking  of  the  lever 
which  works  the  arm  the  Hnger-l>eam  can  be 
set  at  any  desired  inclination.  Tlie  move- 
ment of  the  flnger-beam  in  each  direction  is 
positive.  In  tlie  defendants'  machine  it 
swings  on  a  pivot  at  its  rear,  which  is  not 
raised  or  lowered  by  the  upward  or  down- 
ward tilt  of  the  guard-fingers,  while  in  the 
plaintiff's  machine,  as  the  finger-beam  rocks 


on  the  swivel-Joint,  M',  the  heel  of  the  finger* 
beam  is  lifted  from  the  gronnd  as  the  finger* 
guards  are  turned  downward. 

In  the  Zug  patent  of  October,  1859,  there 
is  a  flnger-beam  attached  to  the  rear  end  of 
the  machine  by  a  vibratable  link,  which  is 
itself  attached  at  its  rear  end  loosely  to  the 
machine,  and  is  also  fitted  loosely  within  the 
draught-rod,  so  that  there  is  a  considerable 
rising  and  falling  motion  to  the  front  end  of 
the  shoe,  whereby  the  guard-fingers  can  be 
elevated  and  depressed  to  a  considerable  ex- 
tent, and  in  substantially  the  same  manner 
as  in  the  defendants'  machine,  the  raising 
and  lowering  of  them  being  accomplished  at 
a  similar  point  as  in  the  defendants'  machine; 
the  difference  in  the  rising  and  falling  mo- 
tion of  the  flnger-beam  in  the  Zug  and  in  the 
defendants'  machine  being  a  difterence  only 
in  degree. 

In  the  Ball  patent  of  October,  1859,  there 
is  a  flnger-beam  attached  by  a  hinged,  vibrat- 
able link,  and  there  is  a  draught-rod,  which 
is  hinged  at  its  front  end.  A  shoe  is  at- 
tHched  to  the  rear  end  of  the  draught-rod, 
with  a  free  up-and-down  hinged  joint.  The 
flnger-beam  of  the  macliine  is  attached  in 
front  of  this  hinge,  and  such  hinged  connec- 
tion admits  of  the  rising  and  falling  of  the 
front  of  the  shoe  and  of  the  finger-beam. 
This  motion  is  not  a  rocking  motion,  as  in 
the  plaintiff's  patent,  but  is  substantially  the 
same  rising  and  falling  motion  that  is  found 
in  the  defendants'  machine, — the  only  mate- 
rial difference  being  that,  in  the  Ball  patent, 
the  draught-rod  extends  under  the  shoe  and 
the  finger-beam,  and  prevents  them  from 
falling  down  lower  than  a  horizontal  position; 
whereas,  in  the  defendants'  machine,  the 
dranght-rod  extends  over  the  shoe  and  finger- 
beam  to  the  same  point  of  attachment  as  in  tbet* 
Ball  patent,*and  thus  the  flnger-beam  can  fall* 
lower  than  in  the  Ball  patent,  and  even  be- 
low a  horizontal  position ;  but  the  flnger-beam 
in  the  Ball  patent  can  rise  and  fall  as  freely  at 
either  end  as  in  the  defendants'  or  the  plain- 
tiff's machine,  and  the  crosswise  rising  and 
falling  motion  in  the  Ball  patent  is  of  the 
same  character  as  in  the  defendants'  machine, 
but  wholly  unlike  the  rocking  motion,  or  the 
forward  and  backward  motion,  of  the  finger- 
beam  in  the  plaintiff's  patent.  In  the  Bart- 
lett  patent  of  February,  1862,  there  is  a  fin- 
ger-beam attached  at  its  rear  by  a  vibratsible 
link,  which  has  a  swivel-joint  at  its  outer 
end,  and  a  free  joint  at  its  inner  end,  in  con- 
nection with  a  shoe  and  with  a  draught-rod 
which  extends  from  the  front  end  of  the  ma- 
chine to  the  rear  end  of  the  shoe,  and  the 
flnger-beam  is  attached  to  the  shoe  in  front 
of  the  vibratable  link.  There  is  also  a  lever 
which  rocks  forward  and  backward,  and  is 
so  arranged  that  the  flnger-beam  and  the 
draught-rod  rise  and  fall,  and  the  flnger- 
beam  rocks  forward  and  backward,  substan- 
tially in  the  same  manner  as  in  the  plaintiff's 
patent,  though  with  a  less  perfect  motion. 
But  there  is  considerable  forward  and  back- 
ward rocking  motion,  and  the  racking  takei 
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place  with  sabstantlally  rigid  lever  devices, 
and  there  is  substantiallj  the  same  rising 
and  falling  motion  of  the  flnger-beam  at 
either  end  as  in  tlie  plaintiff's  patent. 

In  view  of  this  prior  state  of  the  art,  the 
question  of  infringement  stands  in  this  way: 
In  the  defendants'  machine  there  is,  in  com- 
bination with  the  gearing-frame,  a  vibratable 
link  connection  with  the  finger-beam,  not 
very  materially  different  from  the  vibratable 
link  connection  in  the  plaintiff's  patent;  but 
the  draught-rod  in  the  defendants'  machine 
is  different  from  that  of  the  plaintiff's  pat- 
ent, in  that  its  forward  connection  is  not 
substantially  a  swivel-joint,  but  is  so  hinged 
as  to  afford  no  torsional  action,  and  the 
draught-rod  is  connected  with  the  shoe  at 
nearly  the  extreme  rear  end  of  the  shoe,  while 
the  draught-rod  in  the  plaintiff's  patent  has 
awlvel-joinls  at  both  its  forward  and  rear 
ends,  and  such  Joints  have  substantially  a 
free  torsional  capacity.  So,  too,  the  draugh  b- 
S  rod  in  the  plaintiff's  patent  is  attached  to  the 
'shoe  in  front  of  the  flnger-beam,*lnstead  of 
at  the  extreme  rear  end  of  the  shoe,  as  in  the 
defendants'  machine.  As  a  consequence  of 
these  several  arrangements,  the  finger-beam 
in  the  plaintiff's  patent  rocks  freely  both 
forward  and  backward,  in  such  manner  tliat 
the  rear  of  the  finger-beam  may  be  elevated 
and  the  guards  be  thrown  down,  or  the  front 
of  it  may  be  elevated  and  the  guards  be 
thrown  up,  with  an  equal  rocking  motion  in 
either  direction ;  whereas,  in  the  defendants' 
machine,  when  the  finger-beam  is  operated 
upon  by  the  lever,  the  front  part  of  it  merely 
lises  and  falls  with  a  swinging  motion  from 
its  pivoted  point  in  the  rear.  The  defend- 
ants' machine  differs  from  the  plaintiff's 
patent,  in  that  ita  flnger-beam  cannot  be 
raised  at  all  at  its  rear  by  the  lifting  lever, 
and  cannot  be  positively  moved  downward 
by  that  lever.  Therefore,  as  the  flnger-beam 
In  the  defenditnts'  machine  does  not  have 
the  motion  which  results  from  the  combina- 
tion of  the  elements  specified  in  the  first 
claim  of  the  plaintiff's  patent,  and  does  not 
"rock  forward  and  backward"  in  the  sense 
of  that  claim,  or  in  the  sense  described  in  the 
specification  of  the  plaintiff's  patent,  it  does 
not  infringe  such  first  claim.  Nor  does  it 
contain  the  swivel-joint,  M',  specified  in  the 
first  claim,  located  and  operating  as  in  the 
plaintiff's  patent.  The  first  claim  of  tliat 
patent  must,  in  view  of  the  state  of  the  art, 
and  of  the  special  limitations  put  upon  it  on 
the  requirement  of  the  patent-office,  l>e  limit- 
ed to  the  special  construction  and  arrange- 
ment set  forth  in  that  claim. 

The  same  views  apply  to  the  second  claim 
of  the  patent,  which  contains  combined  all 
the  elements  set  forth  in  the  first  claim, 
with  the  addition  of  the  rigid  arm,  I.  That 
arm,  in  the  plaintiff's  patent,  has  a  rigid  con- 
nection with  the  vibratable  link  to  which  it 
is  attached,  and  tlirough  such  arm  the  fin- 
ger-beam is  made  to  rock  backward  or  for- 
ward by  positive  action,  in  either  direction; 
wtiile  in  the  defendants'  machine  there  is  no 


snch  rigid  arm,  but  only  a  connection  by 
which  the  front  of  the  flnger-beam  can  be 
lifted,  while  it  falls  by  its  own  weight  when 
released,  instead  of  being  positively  forced 
down,  as  in  the  plaintiff's  patent.  This  spe- 
cies of  lifting  device  was  old. 

In  regard  to  the  extracts  set  forth  in  tbea 
opinion  of  the  circuifcourt  from  the  defend-* 
ants'  patent  of  July,  1877,  we  are  of  opinion 
that  the  second,  fifth,  and  seventh  claims  of 
that  patent,  in  speaking  of  the  shoe  as  "rock- 
ing," can  only  refer  to  its  swinging  on  a 
hinge  at  its  rear  end;  and  that  the  term 
"rocking"  is  not  used  in  the  sense  in  which 
It  is  used  in  the  plaintiff's  patent,  because 
neither  in  the  defendants'  patent  nor  in  their 
machine  has  their  shoe  or  their  finger-I)eam 
any  such  rocking  motion  as  is  described  in 
the  plaintiff's  patent.  It  results  from  these 
views  that,  on  a  proper  construction  of  claims 
1  and  2  of  the  plaintiff's  patent,  the  defend- 
ants have  not  infringed  it;  and  that  the  de- 
cree of  the  circuit  court  must  be  reversed, 
and  the  cause  be  remanded,  with  a  direction 
to  dismiss  the  bill  of  complaint,  with  costs. 


(12*  u.  s.  u> 
SABGEirr  et  al.  e.  Bttbqess. 

(January  7, 1889.) 
PxTSfm  FOBlsvxNTioim— iHTBiNOBKBirrs— Wasr- 

BOiJtDB. 

Letters  patent  No.  228,388,  issued  to  John  H. 
Oorham,  January  6,  1880,  desorlbe  an  Improve- 
ment in  wash-boards  oonsisting  of  a  protector 
located  below  the  orown-plece  and  between  the 
side-pieces  of  the  frame,  with  springs  attached 
to  hold  it  in  position,  to  permit  it  to  yield  to 
pressure,  and  to  return  it  to  position  when  tho 
pressure  is  removed,  and  so  constmcted  as  to 
allow  the  protector  to  fold  down  into  the  frame, 
even  with  or  below  the  eeneral  plane  of  tha 
hoard,  thus  allowing  it  to  he  packed  flat  for  ship- 
ment, by  which  less  space  is  requlredjand  tho 
protector  is  not  so  liable  to  injury.  Held  not 
infringed  hyletters  patent  No.  255,656,  granted 
to  Charles  H.  WiUiams,  Maroh  28, 1882,  which 
describe  a  protector  rigidly  fastened  to  the  hoard, 
with  no  device  to  permit  its  yielding  to  pressure, 
and  to  return  it  to  position,  or  to  allow  it  to  fold 
down  upon  the  board,  and  which  requires  th» 
detachment  of  the  protector  before  it  can  b» 
packed  flat. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania. 

Bill  by  James  T.  Sargent  and  John  M. 
Gorham,  administrators  of  the  estate  of  John 
H.  Gorham,  deceased,  against  Edwin  K.  Bur- 
gess, to  restrain  the  infringement  of  a  patent. 

Geo.  H.  Christy  and  J.  Snowden  Bell,  for 
appellants.  James  Parsoru  and  F,  iSAep- 
pard,  for  appellee. 

9 
Blatchford,  J.  •  This  is  a  salt  in  equity ,y 
brought  by  the  administrators  of  John  H. 
Gorham,  deceased,  against  Edwin  K.  Bur- 
gess, in  the  circuit  court  of  the  United  States- 
for  the  Eastern  district  of  Pennsylvania,  to 
recover  for  the  alleged  infringement  of  let- 
ters patent  Xo.  223,338,  granted  to  John  \f . 
Gorham,  January  6,  1880,  for  an  improve- 
ment in  wash-board  frames.  The  following^ 
is  a  copy  of  the  specification  and  drawings  of 
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the  patent:  "  To  all  whom  it  may  concern, 
be  It  known  that  I,  John  M.  Gorbatn,  of 
Qeveland,  in  the  county  of  Cuyahoga  and 
state  of  Ohio,  have  invented  certain  new  and 
useful  improvements  in  wash-board  frames; 
and  I  do  hereby  declare  the  following  to  be  a 
fall,  clear,  and  exact  description  of  the  in- 
vention, such  as  will  enable  others  skilled  in 
the  art  to  which  it  pertains  to  make  and  use 
it, — reference  being  had  to  the  accompanying 
drawings,  which  form  part  of  this  specifica- 
tion. My  invention  relates  to  wash-boards, 
particularly  to  the  combination  with  a  wash- 
board of  a  protector  constructed  to  bend  or 
yield  to  pressure,  and  to  return  to  position 
when  said  pressure  is  removed.  This  pro- 
tector is  to  shield  the  person  of  the  washer 
from  splashing  water  or  suds.  Protectors 
have  been  heretofore  employed  in  connection 
With  wash-boards,  and  they  have  been  of  but 
two  general  types, — one  wherein  the  protect- 
or is  rigid,  and  rigidly  attached  to  the  wash- 
board frame.  A  protector  thus  constructed 
and  attached  is  not  capable  of  yielding  or 
moving  from  its  position,  when  the  body  of 
the  operator  presses  against  it,  and  it  is  on 
this  account  frequently  objected  to.  The 
second  type  is  when  the  protector  is  attached 
to  the  wash-board  frame  by  a  joint  or  pivot, 
Sand  is  allowed  a  swinging  movement;  but  it 
*  possesses  no  elastic  or  resilient  quality  or 
function,  and,  when  moved  by  pressure,  has 
no  power  to  return  again  to  normal  position 
when  said  pressure  is  removed.  My  inven- 
tion is  designed  to  overcome  the  objections 
and  defects  presented  in  these  two  old  types 
of  protectors;  and,  as  said  invention  broadly 
comprehends  any  wash-board  protector  con- 
structed to  bend  or  yield  to  pressure  and  to 
letnrn  to  position  when  said  pressure  is  re- 
moved, it  is  apparent  that  I  am  not  to  be 
confined  to  any  specific  form  or  mere  con- 
•traction  of  device,  inasmuch  as  a  variety  of 
modified  mechanical  structures  may  be  adopt- 
ed embodying  my  said  invention.  I  will, 
however,  illustrate  and  describe  one  or  two 
effective  forms  of  device  according  to  this 
invention.  In  the  drawings.  Fig.  1  illus- 
trates a  wash-board  and  its  protector  made 
according  to  my  invention.  This  figure  is  in 
longitudinal  vertical  section,  and  it  repre- 
sents the  protector  as  laid  down  upon  the 
face  of  the  board,  as  packed  for  shipment. 
Fig.  2  is  a  similar  view  of  the  same  device, 
only  the  protector  is  shown  as  freed  and 
sprung  out  into  operative  position.  Fig.  3 
is  a  front  view  of  the  device  as  shown  in 
Fig.  2.  Fig.  4  represents  a  modified  form 
of  my  device,  wherein  the  protector,  instead 
of  being  formed  from  a  rigid  piece,  and  elas- 
ti'*^ly  pivoted  to  the  frame,  as  shown  in 
Figs.  1,  2,  and  3,  is  made  from  a  piece  of 
rubber,  spring  metal,  or  equivalent  material, 
susceptible  of  itself  yielding  and  returning 
to  position,  and  this  is  rigidly  fixed  to  the 
wash-board  frame,  as  shown.  Fig.  5  stiows 
another  modified  embodiment  of  my  inven- 
tion, merely  illustrating  a  different  spring- 
coupler,  C,  from  that  shown  in  Figs.  1,  2, 


and  3.  A  is  the  wash-board  frame,  which 
may  be  of  any  size,  description,  or  material. 
B  is  the  rubbing-surface,  which  may  also  be 
of  any  character.  C  is  the  protector,  and  C 
a  spring,  which  may  be  either  a  coupler  be- 
tween the  protector  and  wash-board  frame, 
as  shown  in  Fig.  5  of  the  drawings,  or  the 
protector  may  be  pivoted  to  the  frame,  and 
the  spring,  G',  act  to  push  or  pull  the  pro- 
tector into  the  position  illustrated  in  Figs.  2 
and  3.  The  construction  of  the  device  shown  g 
in  Fig.  4  I  have*already  sufflcienlly  specified* 
in  the  preceding  explanation  of  the  drawings. 
The  operation  of  my  device  is  readily  under- 
stood. The  spring,  C,  or  the  elastic  charac- 
ter of  the  thing  itself,  as  shown  in  Fig.  4, 
serves  always  to  keep  the  protector  in  opera- 
tive position.  (See  Figs.  2  and  3.)  When 
the  body  of  the  operator  presses  against  it.  it 


Fig.3. 


yields  In  such  a  way  as  at  the  same  time  to 
press  snugly  against  her  person,  and  also  to 
return  at  all  times  to  position  when  said 
pressure  is  removed.  It  thus  becomes  very 
effective  as  a  protector,  while  at  the  same 
time  it  is  not  wearing  to  the  person  or  clothes 
of  the  operator.  Another  peculiar  feature  of 
my  wash-board  is  the  fiat  manner  in  which 
it  can  be  packed,  as  shown  in  Fig.  1  of  the 
drawings.  This  is  a  great  convenience  and 
advantage  in  packing  for  shipment;  and, 
moreover,  when  thus  packed,  the  protector  is 
itself  protected  from  injury  to  which  it  would 
otherwise  be  exposed.  This  is  accomplished 
by  locating  the  protector,  as  shown  in  Fig^. 
1, 2,  and  3  of  the  drawings,  below  the  crown- 
piece  and  between  the  side-pieces  of  the 
frame." 
The  claims  of  the  patent  are  three  4n  nam* . 
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ter,  as  follows:  "(1)  In  combination  with  a 
wash-board,  a  protector  constracted  substan- 
tlallj  as  described,  so  as  to  yield  to  pressure, 
And  to  return  to  position  when  said  pressure 
Is  relieved,  substantially  as  and  for  the  pur- 
pose shown.  (2)  The  combination,  with  a 
wash-board,  o{  a  protector  and  a  spring,  said 
spring  interposed  between  the  wash-board 
and  protector,  and  constructed  to  operate  in 
retaining  said  protector  in  its  open  position, 
and  to  return  it  to  that  position  when  re- 
moved therefrom.  (8)  In  combination  with 
a  wash-board,  a  protector  located  below  the 
crown-piece  and  between  the  side-pieces  of 
the  wash-board  frame,  and  constructed  to 
fold  down  into  or  upon  suid  wash-board  even 
with  or  below  the  general  plane  of  said  wash- 
board frame,  substantially  as  and  for  the  pur- 
pose shown."  Only  claim  3  is  alleged  to  have 
been  infringed. 

The  defenses  set  up  were  want  of  novelty 
and  non-infi'ingement.  Several  prior  pat- 
ents were  introduced  in  evidence,  as  bearing 
upon  the  question  of  the  proper  construction 
^  of  claim  3,  and  upon  the  question  of  infringe- 
■•  meut.  They  are  No..8,161,  to  William  T. 
Barnes,  June  17, 1851;  No.  127.325,  to  John 
Epeneter  and  Bernhardt  Gi-ahl,  May  28, 1872; 
Ko.  146,433,  to  James  A.  Cole,  January  13, 
1874;  No.  150,315,  to  Anna  Frike,  April  28, 
1874;  and  No.  222,846,  to  Wyatt  M.  Stevens, 
December  23, 1879.  The  circuit  court  dis- 
missed the  bill,  and  the  plaintiffs  have  ap- 
pealed. 

The  specification  of  the  Gorham  patent 
clearly  shows  that  the  protector  whose  combi- 
nation with  a  wash-board  is  the  subject  of  the 
invention  is  a  protector  constructed  to  bend 
or  yield  to  pressure,  and  to  return  to  its  posi- 
tion when  such  pressure  is  removed,  in  contra- 
-distinction  to  a  protector  which  is  rigid  and  is 
rigidly  attached  to  the  wash-board  frame ;  and 
also  in  contradistinction  to  a  protector  which 
is  attached  to  the  wash-board  frame  by  a 
Joint  or  pivot,  and  is  allowed  a  swinging 
movement,  but  possesses  no  elastic  or  resili- 
ent function,  and,  when  moved  by  pressure, 
has  no  power  to  return  again  to  its  normal 
position,  when  such  pressure  is  removed. 
The  specification  states  that  the  invention  of 
■Gorham  is  designed  to  overcome  the  defects 
presented  in  those  two  old  types  of  protect- 
ors. The  invention  does  not  comprehend  a 
protector  which  is  not  constructed  so  as  to 
bend  or  yield  to  pressure,  and  to  return  to  its 
position  when  such  pressure  is  removed.  The 
description  and  drawings  of  the  Gorham  pro- 
tector are  limited  to  such  a  construction,  and 
do  not  show  or  indicate  any  other.  The  op- 
eration of  the  device  is  stated  in  the  specili- 
-catiun  to  be  such  that  the  spring,  or  the  elivs- 
tic  character  of  the  protector  itself,  serves  al- 
ways to  keep  the  protector  in  operative  posi- 
lion,  because  it  yields  to  pressure  against  it 
in  such  a  way  as  always  to  press  snugly 
■against  the  person,  and  to  return  at  all  times 
to  position  when  such  pressure  is  removed. 
This  feature  of  the  protector  is  not  claimed 
to  have  been  infringed  by  the  defendant. 


The  defendant's  protector,  constracted  inao> 
cordance  with  the  description  contained  in 
letters  patent  No.  255,555,  granted  to  Charles 
H.  Williams,  March  28,  1882,  has  no  spring 
and  no  elastic  or  resilient  quality,  does  nw 
yield  to  pressure,  and  has  no  capacity  of  re- 
turning automatically  to  its  normal  position.^ 
*  In  the  defendant's  structure,  the  ordinary* 
cap-piece  of  the  wash-board  has  a  rounded 
exterior  surface,  and  its  inner  surface  per* 
forms  the  function  of  a  protector.  Upon  the 
upper  edge  of  such  cap-piece  is  mounted  s 
supplemental  protector,  the  two  parts  being 
locked  rigidly  together  by  a  tongue-and- 
groove  joint.  From  the  ends  of  the  supple* 
mental  protector  are  extended  rigid  arms, 
which  are  slotted  and  connected  to  the  side* 
pieces  of  the  frame  by  means  of  pins,  one  of 
which  passes  through  each  slot.  By  remov- 
ing the  supplemental  protector  from  the  cap* 
piece,  it  can  be  placed  between  the  side-pieces 
of  the  frame,  so  as  to  stand  edgewise  therein, 
by  drawing  it  slightly  backward,  by  then 
raising  it  slightly,  by  then  advancing  it  to  th« 
front,  and  by  then  dropping  it  and  placing  it 
edgewise  within  the  frame.  In  this  latter 
position  the  structure  is  adapted  for  packing. 
Not  only  is  the  defendant's  protector  without 
any  yielding  or  resilient  function,  but  it  is 
not  pivoted  after  the  manner  of  the  Gorham 
protector,  nor  does  it  fold  down  in  the  man* 
ner  of  the  Gorham  protector,  in  the  sense  of 
the  words  "fold  down,"  as  used  in  claim  8 
of  the  Gorham  patent. 

The  contention  of  the  plaintiff  is  that  claim 
3  of  the  patent  does  not  require,  as  an  ele- 
ment of  the  combination  covered  by  it,  that 
the  protector  should  have  any  yielding,  elas- 
tic, or  resilient  function,  or  should  be  ac- 
companied by  a  spring;  but  that  it  is  sufS* 
cient  if,  by  any  mechanism,  it  can  be  so  dis* 
posed  of  as  to  be  packed  away  for  convenience 
in  shipment,  or  for  other  purposes,  in  a  flat 
manner,  in  the  vacant  space  in  which  it  is 
packed ;  and  that,  as  the  defendant's  protector 
is  to  a  large  extent  packed  away  in  the  same 
vacant  space,  claim  3  is  infringed.  It  noay 
be  questionable  wliether,  if  the  claim  were  to 
be  construed  thus  broadly,  it  would  not  be 
for  merely  a  new  use  of  a  device  before  used 
in  many  things  besides  wash-boards.  But  in 
view  of  the  state  of  the  art,  as  shown  by  the 
patents  above  referred  to,  and  in  view  of  the 
courae  of  proceeding  in  the  patent-office  on 
the  application  for  the  Gorham  patent,  we  are 
of  opinion  that  claim  3  of  that  patent  cannot 
be  so  construed  as  to  cover  a  protector  which 
does  not  have  the>yielding,  elastic,  or  resili- 
ent function  of  the  Gorham  protector,  and  is 
not  accompanied  by  a  spring  or  constructed 
substantially  according  to  the  description  in 
the  Gorham  speciticaliuu.  Gk>rham  evidently 
had  no  idea  of  such  a  construction  as  that  of 
the  Williams  patent,  found  in  the  defendant's 
wash-board;  and  no  person  could,  by  follow- 
ing the  description  in  the  Gorham  specifica- 
tion, arrive  at  the  defendant's  structure. 
Claim  3  of  the  Gorham  patent  requires  that 
the  protector  shall  be  "constructed  to  fold 
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down,"  "sabstantially  aa"  "shown."  The 
defendant's  protector  la  not  constructed  to 
fold  down  In  the  manner  of  the  Gorham  pro- 
tector, and  is  not  constructed  substantially 
as  shown  in  the  Gorham  specification.  The 
decree  of  the  circuit  court  is  affirmed. 


(129  U.  S.  45)  

GiTT  OF  New  Osleans  «.  LonsiANA 

Const.  Co.,  Limited,  et  al. 

(Jannary  7, 1889.) 

1.  Kbxob,W«tt  ot— Whxn  Lns— Acnox  xi  JjAyr 
— «Thiiu>  Orposmoir. " 

A  petition  of  intervention  or  of  third  opposi- 
tion, under  Code  Prao.  La.  arts.  895-400,  to  ob- 
tain the  release  of  property  seized  under  an  eze- 
ontion  to  whloh  it  is  not  liable,  la  a  legal  remedy, 
and  reviewable  )>y  writ  of  error. 

%  Bau— lionoH  90  Dniass— OBaonoHS  sot 
Baisxd  Bblow. 

A  motion  In  the  supreme  conrt  to  dismiss  a 
writ  of  error  to  a  judgement  in  favor  of  the  eze- 
oation  plaintiff,  on  the  ground  that  the  execution 
defendant  oannot  be  a  "  third  opponent, "  and  that 
the  real  estate  levied  on  Is  mboA  for  public  pur- 
poses by  the  execution  defendant,  a  city,  and  Is 
therefore  the  subject  of  a  trust,  which  is  cog- 
nizable only  in  eqoi^,  and  that  thns  snch  judg- 
ment is  reviewable  oniy  on  appeal,  will  be  de- 
nied when  the  objection  to  the  jurisdiction  at 
law  was  not  made  in  the  trial  court,  and  the 
cause  was  tried  on  ito  merits. 

>.  Samb— Monoir  *o  Avfibm— FBi.oncB. 

Tliere  belngno  color  for  the  motion  to  dismiss, 
a  motion  to  aJSOim  the  judgment  submitted  with 
it  will  also  be  denied. 

Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

Petition  of  third  opposition  by  the  city  of 
New  Orleans  to  obtain  the  release  of  prop- 
erty levied  on  by  R.  B.  Pleasants,  United 
States  marshal  for  the  Eastern  district  of 
Louisiana,  under  an  execution  in  favor  of 
the  Louisiana  Construction  Company,  Lim- 
ited, against  said  city.  The  property  was 
sold,  and  one  Isidore  Newman  became  the 
purchaser,  and  he  and  the  marshal  were  par- 
ties to  the  proceedings.  Judgment  for  the 
execution  plaintiff,  and  the  city  brings  error. 

H.  C.  MUler  and  William  A.  Maury,  toi 
|>IaintitC  in  error.  E.  Howard  MoCalei,  for 
defendant  in  error. 

FUIJ.ER,  C.  J.  By  the  writ  of  error  in 
this  case  a  ]ud;naent  of  the  circuit  court  of 
tbe  United  States  for  the  Eastern  district  of 
Louisiana  is  brouglit  up  for  revisiun,  which 
was  rendered  by  that  court,  after  a  trial  by 
Jury  and  on  the  verdict  found,  against  the 
city  of  New  Orleans  upon  its  "petition  of 
intervention  and  of  third  opposition,"  claim- 
ing certain  property  to  have  been  exempt 
from  seizure  and  sale  on  execution,  which 
bad  been  advertised  for  sale  by  the  United 
States  marshal  under  a  writ  of  fieri  faoias 
issued  upon  a  certain  judgment  recovered 
against  said  city  bythe  Louisiana  Construc- 
tion Company,  one  of  the  defendants  in  er- 
ror, and  which,  as  appeared  by  an  amended 
petition,  was  sold  by  said  marshal  to  Isidore 
Newman,  who,  with  Louis  £.  Lemaire,  at- 
torney in  fact  of  said  construction  company, 
mnd  B.  B.  Pleasants,  the  United  States  mar- 


shal, were  made  parties  to  said  petition  as« 
amended.  *  By  articles  895,  896,  397,  398, 7 
899,  and  400  of  the  Code  of  Practice  of  Louis- 
iana, when  property  not  liable  is  seized  on 
execution,  the  remedy  of  the  owner  is  by  an 
intervention  called  a  "third  opposition,"  on 
which,  by  giving  security,  an  injunction  or 
prohibition  may  be  granted  to  stop  the  sale. 
If  no  injunction  is  issued,  and  the  sale  takes 
place,  if  the  opposition  is  sustained,  the  seiz- 
ure and  sale  are  aimulled,  and  the  property 
restored.  In  the  case  at  bar  an  order  of  pro- 
hibition was  directed  to  be  issued  upon  the 
city  giving  security  as  prescribed.  This  it 
failed  to  do,  and  the  property  was  sold  to 
Newman,  as  before  stated.  Tbe  construc- 
tion company  now  moves  that  the  writ  of 
error  be  dismissed,  upon  the  ground  that  the 
cause  was  in  equity,  and  therefore  should 
have  been  brought  here  by  appeal,  and,  if 
that  motion  la  overruled,  that  the  judgment 
be  affirmed. 

The  rule  is  thoroughly  settled  that  reme- 
dies in  the  courts  of  the  United  SUites  are  at 
common  law  or  in  equity  according  to  the 
essential  character  of  the  case,  uncontrolled 
in  that  particular  by  the  practice  of  the  state 
courts.  In  Van  Norden  v.  Morton,  99  U.  S. 
878,  where  a  bill  addressed  to  the  circuit 
court  of  the  United  States  for  the  district  of 
Louisiana,  sitting  in  chancery,  alleged  that 
complainant  was  the  owner  of  a  dredge  boat, 
which  had  been  seized  on  an  execution 
against  another  party,  and  prayed  for  an  in- 
junction, for  the  quieting  of  title  and  posses- 
sion, and  for  damages,  it  was  held  that,  un- 
der the  provisions  of  the  Louisiana  Code  of 
Practice  pertaining  to  the  subject,  the  rem- 
edy was  at  law  and  not  in  equity,  and  the 
biU  was,  for  that  reason,  dismissed.  But  it 
is  urged  that  there  the  injunction  was  sued 
out  by  a  third  person,  not  originally  a  party 
to  the  cause,  claiming  ownership  of  the  prop- 
erty seized;  that  tbe  property  was  personal; 
and  that  it  was  not  burdened  with  any  trust; 
whereas,  it  is  said  that  here  the  city  was  the 
defendant  in  execution;  that  the  property 
seized  was  real;  that  the  city  claims  it  as 
trustee  because  locus  ptiblieus;  and  that  the 
contention  of  the  city  involves  the  elements 
of  trust,  injunction,  and  prevention  of  cloud 
on  title,  all  exclusively  cognizable  in  a  court^ 
of  equity.  •  The  circuit  court,  however,  took* 
jurisdiction  of  the  intervention  of  the  city  as 
"third  opponent,"  and,  the  intervention  be- 
ing answered,  proci^eded  to  trial  on  the  mer- 
its and  10  judgment  accordingly. 

The  objection  of  the  construction  company 
that  third  opposition  ciinnot  be  availed  of  by 
a  defendant  in  execution  or  in  regard  to  such 
property,  and  so  situated  as  that  involved  in 
this  case,  should  have  been  made  in  the  cir- 
cuit couit,  and  cannot  be  properly  disposed 
of  on  this  motion.  As  the  judgment  stands, 
it  is  a  judgment  in  a  short  and  summary  pro- 
ceeding before  the  court  under  wliose  author- 
ity the  marshal  was  acting,  analogous  to  thfr 
statutory  remedy  given  in  many  of  the  states- 
to  try  the  right  of  property  at  the  instance- 
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ef  the  party  whose  property  is  alleged  to  be 
wrongfully  seized,  and  as  such,  as  deter- 
mined in  Van  Norden  v.  Morton,  supra,  is 
at  law,  and  properly  reviewable  upon  writ  of 
error.  The  motion  to  dismiss  is  therefore 
denied,  and,  as  we  do  not  think  there  was 
color  for  it,  the  motion  to  affirm  must  be  de- 
nied also. 


02»  U.  S.  70) 

Anderson  v.  Muxer  et  al, 

(January  U,  1889.) 

Fatbits  fok  Iimirnovs— Priob  Usa— PLBAurso. 
On  a  bill  for  the  infrlnmment  of  a  patent,  an 
answer  alleging  that  the  deyloe  "bad  been  made 
and  in  pubUo  use  and  on  sale  b^  sundry  and  di- 
vers persons  for  many  years  prior  to  plaintiff's 
application, "  and  that  for  more  than  nve  years, 
and  more  than  four  years  before  the  application 
for  the  patent,  defendant  had  manufactured  and 
sold  the  devloe  of  the  pattern  and  design  of  the 
one  filed,  and  no  other,  contains  a  sui&oient  no- 
tice of  the  defense  of  want  of  novel^  and  two 
years'  public  use,  under  Rev.  St.  {  4S0O,  requir- 
ing notices  as  to  proof  of  previous  Invention, 
knowledge,  or  use,  to  state  the  names  and  resi- 
dences of  the  persons  alleged  to  have  invented 
or  to  have  bad  prior  Icnowledge  of  the  device. 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Vir* 
ginia. 

BiU  by  Bobert  H.  Anderson  against  Henry 
T.  Miller  and  William  Mitchell  for  infringe- 
ment of  patent.  The  bill  was  dismissed,  and 
plaintiff  appeals.  Bev.  St.  §  4920,  provides 
that  "in  notices  as  to  proof  of  previous  in- 
vention, knowledge,  or  use  of  the  thing  pat- 
ented the  defendant  shall  state  the  names  of 
patentees,  and  the  dates  of  their  patents, 
and  when  granted,  and  the  names  and  resi- 
dences of  the  persons  alleged  to  have  in- 
Tented,  or  to  have  bad  the  prior  knowledge 
of.  the  tiling  patented,  and  where  and  by 
whom  it  bad  been  used." 

Charles  8.  1^'A^ima;),  for  appellant.  John 
B.  Wise,  for  appellees. 

Lamar,  .T.  •  This  is  a  suit  in  equity,  brought 
In  the  circuit  court  of  the  United  States  for 
the  Eastern  district  of  Virginia,  by  the  ap- 
pellant against  the  appellees,  founded  on  an 
alleged  infringement  by  them  of  letters  pat- 
ent No.  265,733,  granted  to  appellant,  Oc- 
tober 10, 1882,  upon  an  application  filed  June 
24,  1882,  for  an  improvement  in  drawers. 
The  alleged  infringement  consisted  in  ap- 
pellees' placing  on  drawers  manufactured  by 
them  a  patch  extending  down  the  front  and 
lapping  the  seam  of  the  crotch  by  at  least 
half  an  inch,  which  process  of  re-enforcing 
the  garment,  it  was  alleged,  was  the  inven- 
tion of  the  appellant.  The  bill  avers  that 
"the  defendants,  Henry  T,  Miller  and  Will- 
iam Mitchell,  both  of  the  city  of  Bichmond, 
in  the  county  of  Henrico  and  state  of  Vir- 
ginia, and  citizens  of  the  said  state  of  Vir- 
ginia, constituting  the  firm  of  Henry  T. 
Miller  &  Co.,  doing  business  at  Bichmond, 
in  the  county,  state,  and  district  aforesaid, 
•  ♦  •  are  now  using  said  patented  im- 
provement or  improvements  in  some  parts 
thereof  8ul>stantially  the  same  in  construc- 


tion and  operation  as  In  the  letters  patent 
mentioned,  and  in  violation  of  his  rights 
have  made,  used,  and  vended  witliin  the 
Eastern  district  of  Virginia  ♦  •  ♦  large 
quantities  of  drawers  described  and  claimed 
in  tlie  letters  patent  aforesaid,"  etc. 

The  answer  of  the  defendants,  in  their  own 
separate  names,  with  the  firm  name,  pre- 
cisely as  they  are  stated  by  the  bill,  in  re- 
sponse to  complainant's  interrogatories,  ad- 
mits that  they  are  residents  of  Bichmond, 
Va„  and  engaged  in  the  business  of  the  man- 
ufacture and  vending  of  drawers  for  the  cloth- 
ing trade  in  that  city.  The  averments  of  then 
answer,  material  to  this  inquiry,  are'^thatST 
drawers,  as  re-enforced  as  described  in  letters 
patent  of  plaintiff,  had  been  made  and  in 
public  use  and  on  sale  by  sundry  and  divers 
persons  for  many  years  prior  to  plaintiff's  ap- 
plication;" that  they,  the  defendants,  "have 
l>een  manufacturing  one  particular  kind,  and 
only  one  particular  kind,  of  re-enforced  draw- 
ers  for  more  than  five  years  hitherto  contin- 
uously, a  specimen  of  which  drawers,  man- 
ufactured by  them,  is  filed  as  Exhibit  A," 
etc.,  "and  that  these  are  the  only  kind  of  re- 
enforced  drawers  that  have  been  manufact- 
ured by  them,  or  either  of  them,  during  the 
last  five  years;"  and  that,  "even  if  the  draw- 
ers manufactured  by  them  are  either  identi- 
cally or  substantially  the  same  as  those  man- 
ufactured by  the  complainant,  he  is  entitled 
to  no  relief  whatever  against  them,  because 
these  respondents  are  prepared  to  prove  that 
Henry  T,  Miller  &  Co.,  and  Henry  T.  Miller 
have  hitherto  continuously  for  over  five  years 
manufactured  the  Identical  re-enforced  draw- 
ers filed  as  Exhibit  A,  and  that  for  over  four 
years  prior  to  the  application  for  said  patent 
they  used  and  sold  re-enforced  drawers  of  the 
pattern  and  design  of  those  now  filed  as  Ex- 
hibit A,  and  none  other."  The  circuit  court 
dismissed  the  bill,  and  an  appeal  from  that 
decree  of  dismissal  brings  the  case  here. 

It  Is  contended  by  the  apptellant  that  the 
answer  of  the  defendants  below  did  not  con- 
tain a  sufficient  notice,  under  the  statute,  of 
I  the  defense  of  want  of  novelty  and  two  years' 
public  use,  in  that  it  did  not  state  the  names 
and  places  of  residence  of  the  persons  by  . 
whom  and  where  it  was  used.  The  object  of  1 
this  statutory  requirement  is  to  apprise  the 
plaintiff  of  the  nature  of  the  evidence  whicb 
he  must  be  ready  to  meet  at  the  trial.  Tbl3 
object  is  substantially  and  fully  accomplished 
by  the  pleadings  in  this  case,  and  we  decline 
to  disturb  the  action  of  the  court  below,  over- 
ruling the  motion  made  at  the  hearing  to 
strike  out  the  testimony  of  the  witnesses  for 
the  defense,  who  testified  to  the  prior  use  of 
the  patented  article. 

We  donotdeemit  necessary  to  consider  the 
question  whether  the  patent  of  the  appellant 
&  for  a  new  and  useful  invention  within  theeo 
meaning  of  section  4886  et  seq..  Rev.  St.'in-. 
asmuch  as  it  is  the  opinion  of  this  court  that 
there  has  been  no  infringement  of  it  in  this 
case  by  the  appellees.  It  is  satisfactorily 
shown  by  the  evidence  in  the  record  that  for 
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more  than  two  years  prior  to  the  application 
for  the  patent  in  question  the  appellees  bad 
been  manufacturing,  at  their  place  of  busi- 
ness at  Richmond,  Ya.,  garments  identical 
in  pattern  with  those  that  are  now  alleged  to 
infringe  appellant's  patent.  The  decree  of 
the  circuit  court  is  affirmed. 


(12t  U.  S.  USD 

Batb  Befbigbbatinq  Co.  v.  Geobob  H. 

Hammond  &  Co. 

(January  31,  1889.) 
L  Patbhts  Fen  IwBNTioHS— Duration— Pbiob 

FOBEION  FaTBMTS. 

On  January  9,  1877,  Canadian  letters  patent 
No.  6,9^  were  issued  to  John  J.  Bate  for  five 
years  for  the  invention  described  in  United 
States  letters  patent  No.  197,814,  granted  to  Bate, 
November  20, 1S77,  for  seventeen  years.  Bv  the 
CSanadian  statute  In  force  at  the  time  of  and 
since  the  applications  for  both  patents,  the 
holder  of  a  patent  at  or  before  the  expiration  of 
it*  term  may  obtain  on  extension  for  five  years, 
and  after  those  five  years  may  obtain  a  further 
extension  for  five  years,  not  to  exceed  fifteen 
years  in  alL  On  iMoember  18, 1881,  the  Cana- 
dian patent  was  extended  for  another  five  years, 
and  t^  next  day  was  extended  for  a  tiiird  period 
of  five  years.  Under  Rev.  St.  S  4887,  providing 
tliat  eveiy  patent  for  an  invention  previously 
patented  m  a  foreign  country  sliall  be  so  limited 
as  to  expire  at  the  same  time  as  the  foreign  pat- 
ent, and  shall  not  he  in  force  more  than  seven- 
teen years,  field,  that  the  United  States  patent 
does  not  expire  until  the  termination  of  the  fif- 
teen years  dnring  which  the  Canadian  patent 
oontinnes. 
9.  Bams— EviDBNca. 

The  time  of  the  expiration  of  the  foreign  pat- 
ent may  be  shown  by  evidence  in  pais,  ana  by 
evidence  of  the  extensions. 

&  BaMK — CBRTmOATS  OV  COXHIBBIONBB. 

A  certificate  of  the  commissioner  of  patents 
ttiat  the  term  of  the  United  States  patent  Is  lim- 
ited so  as  to  expire  with  Uie  Canadian  patent 
does  not  affect  its  validity,  there  l>eing  no  such 
limitation  on  its  face. 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachu- 
setts. 

John  Lowell,  William  M.  EvarU,  C.  A. 

Btward,  Paul  H   Bate,  and  Richard  N. 

Dyer,    for    appellant.     B.    F.    Thurston, 

Qeorge  H.  Lothrop,  and  John  R.  Bennett, 

eitor  appellee. 

•  Blatchfobd,  J  'This  is  a  suit  in  equity, 
brought  in  the  circuit  court  of  the  United 
States  for  the  district  of  Massachusetts,  De- 
cember 16,  1886,  by  the  Bate  Refrigerating 
Company,  a  New  York  corporation,  against 
Ctoorge  H.  Hammond  ft  Co.,  a  Michigan  cor- 
poration, founded  on  the  alleged  infringe- 
ment of  letters  patent  No.  197,314,  granted 
to  John  J.  Bate,  November  20,  1877,  for  the 
term  of  seventeen  years  from  that  day,  on 
an  application  filed  December  1, 1876,  for  an 
"improvement  in  processes  for  preserving 
meats  during  transportation  and  storage." 

The  plaintiff  is  the  assignee  of  the  patent. 
The  bill  alleges  infringement,  within  the 
district  of  Massachusetts  and  elsewhere  in 
the  United  States,  by  the  making,  using,  and 
Tending  of  the  patented  process,  and  alleges 
that  the  defendant  has  been  engaged  in  the 
V.9S.C. — 16 


business  of  shipping  fresh  meat  from  th» 
port  of  Boston  to  ports  in  Great  Britain  b^ 
means  of  the  process  claimed  in  the  patent. 
The  claim  is  as  follows:  "The  herein-de« 
scribed  process  of  preserving  meat  during 
transportation  and  storage,  by  enveloping 
the  same  in  a  covering  of  fibrous  or  woven 
material,  and  subjecting  it  when  thus  envel- 
oped to  the  continuous  action  of  a  current  of 
air  of  suitably  low  and  regulated  tempera, 
ture,  substantially  as  and  for  the  purpose  set 
forth." 

The  defendant  filed  a  plea,  setting  up, 
among  other  things,  that,  on  the  9tb  of  Jan- 
uary,  1877,  letters  patent  of  the  dominion  of 
Canada,  No.  6,938,  for  the  same  invention  as 
that  described  and  claimed  in  No.  197,314» 
were  granted  to  the  same  John  J  Bate,  for 
the  term  of  five  years  from  tlie  9th  of  Janu- 
ary, 1877;  that,  after  No.  197,314  had  expired.S 
at  the  end  of  the  term  of  five  years  for  which* 
such  Cauadian  patent  was  granted,  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  New  Jersey,  upon  being  advised  of 
the  grant  of  such  Canadian  patent,  vacated 
and  set  aside  an  injunction  which  it  had 
theretofore  granted,  by  an  interlocutory  de- 
cree  made  in  a  suit  in  equity  founded  on  No. 
197,314,  brought  by  the  Bate  Refrigerating 
Company  against  Benjamin  W.  GiUett  and 
othei-s;  that  thereafter  Bate  and  the  Bate  Re- 
frigerating Company  procured  the  rendition 
of  a  judgment  by  the  superior  court  for 
Lower  Canada,  declaring  the  Canadian  pat- 
ent to  have  been  void  ab  initio,  and  vacating 
it  and  setting  it  aside;  that  such  judgment 
of  the  superior  court  for  Lower  Canada  being 
brought  to  the  attention  of  the  circuit  court 
of  the  United  States  for  the  district  of  New 
Jersey,  that  court  reinstated  said  injunction; 
and  that  afterwards  the  superior  court  for 
Lower  Canada,  in  a  suit  brought  by  Sir 
Alexander  Campbell,  minister  of  justice  and 
attorney  general  for  the  dominion  of  Can- 
ada, against  Bate  and  the  Bate  Refrigerating 
Company  and  others,  adjudged  that  its  said 
prior  judgment  had  been  "arrived  at  througti 
the  fraud  to  the  law  and  collusion"  of  Bate, 
the  Bate  Refrigerating  Company,  and  an- 
other person,  "deceiving  the  attorney  gen- 
eral, the  advocates,  and  the  court,  employing 
and  paying  counsel  on  both  sides,  as  well, 
seemingly,  against  themselves  as  on  their  ap- 
parent behalf, "  and  revoked  and  annulled  its 
said  prior  judgment.  The  plea  concluded  by 
averring  that  No.  197,314  expired  on  the  9th 
day  of  January,  1882,  and  that  the  circuit 
court,  sitting  as  a  court  of  equity,  had  no  ju- 
risdiction to  hear  and  determine  an  action  in 
equity  for  the  infringement  of  the  patent. 
The  bill  was  then  amended  by  averring  that 
the  application  for  the  Canadian  patent  was 
not  made  until  December  19, 1876,  while  the 
application  for  No.  197,314  was  made  De- 
cember 1,  1876;  and  that  the  Canadian  pat- 
ent was  not  actually  or  legally  issued  until 
on  or  about  June  26, 1878,  on  or  about  which 
date  a  model  of  the  invention,  as  required  by 
law,  was  filed  In  the  Canadian  patent-olfice. 
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The  amendment  to  the  bill  also  set  forth  the 
«two  Judgments  of  the  saperior  court  for 
S Lower  Canada,  and  averred  that,  by  virtue 
*  of  an  act  of  the*  parliament  of  the  dominion 
of  Canada,  assented  to  May  25,  1883.  (46 
Ylct.  c.  19.)  the  original  term  of  the  Cana- 
dian patent  was  actually  fifteen  years,  in- 
stead of  five  years,  and  it  would  not  terml 
Date  before  the  9th  of  January,  1892. 

Subsequently  the  defendant  filed  an  answer 
to  the  bill,  setting  up,  among  other  defenses, 
want  of  novelty  in  the  patented  Invention, 
but  not  denying  that  it  had  used  the  inven- 
tion subsequently  to  tlie  granting  of  the  pat- 
ent; and  also  setting  up  the  granting  of  the 
Canadian  patent  for  five  years  from  January 
9,  1877;  thrtt  No.  197,314  was  void,  because 
it  was  issued  for  seventeen  years,  and  its 
term  was  not  limited  by  the  commissioner  of 
patents  to  five  years  from  January  9,  1877; 
that  the  Canadian  application  was  not  made 
until  after  the  application  for  Ko.  197,814 
was  filed;  that  Bate  did  not  file  a  model  in 
the  Canadian  patent-offlce  until  after  the 
grant  of  the  Canadian  patent;  and  that  the 
Canadian  patent  was  actually  patented  to 
Bate  on  the  9th  of  January,  1877,  and  took 
effect  on  that  date,  although  not  actually  de- 
livered to  the  patentee  until  after  the  filing 
of  the  model.  It  also  sets  forth  the  two 
Canadian  judgments,  and  avers  that,  on  the 
SOth  of  November,  1881,  Bate  made  a  peti- 
tion to  the  commissioner  of  patents  for  Can- 
ada, for  the  extension  of  No.  6,938.  in  which 
he  averred  that,  on  the  9th  of  January,  1877, 
he  "obtained  a  patent  for  the  period  of  five 
years  from  the  said  date,  for  new  and  useful 
improvements  on  apparatus  and  process  for 
ventilation,  refrigeration,  etc.,"  and  that  he 
was  the  holder  of  that  patent  in  trust  for  the 
Bate  Refrigerating  Company,  and  prayed 
that  it  might  be  extended  "for  another  period 
of  ten  years;"  that,  on  the  filing  of  that  pe- 
tition, an  extension  of  the  patent  was  grant- 
ed, on  December  12, 1881,  "for  a  second  pe- 
riod of  five  years"  from  January  9,  1882; 
that  a  further  extension  of  the  patent  was 
granted,  December  13, 1881,  "for  a  third  pe- 
riod of  five  years"  from  January  9,  1887; 
that  the  plaintiff  Is  thereby  estopped  from 
denying  the  fact  that  No.  6,938  was  legally 
granted,  January  9, 1877,  for  a  period  of  five 
years;  that  by  virtue  of  the  act  of  46  Vict.  c. 
19,  the  original  term  for  which  No.  6,938 
^  was  granted  was  not  fifteen  years  instead  of 
M  five  years ;  that  said  act  can  have  no  effect 
fon'the  duration  of  No.  197,314;  that  by  rea- 
son of  the  prior  patenting  of  the  invention 
by  Bate  in  Canada  for  five  years  from  Janu- 
ary 9, 1877,  No.  197,314,  if  valid  at  all,  ex- 
pired on  January  9,  1882;  and  that,  there- 
fore, this  court,  sitting  in  equity,  has  no  ju- 
risdiction to  hear  and  determine  an  action 
tor  its  infringement. 

Without  the  filing  of  any  replication  to 
this  answer,  the  parties  entered  into  a  writ- 
ten stipulation,  setting  forth  as  follows: 
"Whereas,  the  answer  of  the  defendant  cor- 
poration in  this  cause  sets  up,  in  addition  to 


other  defenses,  that  the  patent  on  which  this 
suit  Is  brought,  being  No.  197,314,  granted 
to  John  J.  Bate,  complainant's  assignor  and 
president,  on  the  twentieth  day  of  Novem- 
ber, A.  D.  1877,  expired  on  the  ninth  day  of 
January,  A.  D.  1882,  by  reason  of  the  prior 
grant  to  said  John  J.  Bate  of  a  patent  in  the 
dominion  of  Canada  for  the  same  invention, 
and  prays  the  same  benefit  of  said  defense  as 
if  tlie  same  had  been  pleaded  to  the  bill  of 
complaint;  and  whereas,  both  parties  desire 
to  have  said  matter  of  defense  argued  and 
decided  without  incurring  the  great  expense 
of  taking  testimony  necessary  to  present  for 
final  hearing  all  the  defenses  raised  in  said 
answer:  It  is  therefore  stipulated  and  agreed 
by  and  between  the  parties  that  the  defense 
above  named  shall  be  submitted  to  the  court, 
as  on  plea  set  down  for  argument,  upon  the 
following  agreed  state  of  facts."  The  facts 
so  agreed  to  were  substantially  as  follows: 
(1)  The  patent  in  suit.  No.  197,314,  was 
grimted  to  John  J.  Bate  on  November  20, 
1877,  and  the  application  therefor  was  filed 
in  the  United  States  patent-oQice,  Decem- 
ber 1,  1876;  and  said  patent  was  assigned 
to  complainant  before  this  suit  was  brought, 
the  said  Bate  being  a  citizen  of  the  United 
States  at  the  time  of  said  application,  and 
the  said  invention  having  been  made  and  re- 
duced to  practice  by  him  therein.  (2)  On 
December  19,  1876,  said  John  J.  Bate  filed 
in  the  patent-office  of  the  dominion  of  Can- 
ada an  application  for  a  patent  for  improve- 
ments in  apparatus  and  processes  for  ventila- 
tion, refrigeration,  etc.,  including  therein, 
as  one  feature,  tlie  process  described  and 
claimed  in  said  patent  No.  197,814.  (8)  In 
pursuance  of  said  application  the  commis-S 
sioner  ofpatents  for  the  dominion  of  Canada!* 
caused  letters  patent  of  the  dominion  of  Can- 
ada, No.  6,938,  for  the  invention  set  forth  in 
said  application,  and  granting  to  said  John 
J.  Bate,  his  executors,  administrators,  and 
assigns,  the  exclusive  right,  privilege,  and 
liberty  of  making,  constructing,  using,  and 
vending  to  others  to  be  used,  the  said  inven- 
tion, to  be  signed  and  sealed  with  the  seal  of 
the  patent-office  on  January  9,  1877,  and  to 
be  registered  on  January  11,  1877,  and  that 
the  period  of  said  grant  expressed  in  said 
patent  was  five  years  from  and  after  January 
9, 1877.  (4)  On  January  12, 1877,  said  com- 
missioner of  patents  called  upon  said  John 
J.  Bate  to  furnish  to  the  patent-offlce  a  modal 
of  his  said  invention,  and  such  model  was 
furnished  by  said  Bato  on  June  26,  1878,  on 
which  day  said  patent  No.  6,938  was  mailed 
to  said  John  J.  Bate.  (5)  On  December  5. 
1881,  said  John  J.  Bate  filed  a  petition  in  the 
Canada  patent-office,  setting  forth  "that  on 
the  9th  day  of  January.  A.  D.  1877,  your  pe- 
titioner obtained  a  patent  for  the  period  of 
five  years  from  the  said  date,  for  new  and 
useful  improvements  on  apparatus  and  pro- 
cess for  ventilation,  refrigeration,  etc. ;  that 
he  is  the  holder  of  the  said  patent  in  trust 
for  the  'Bate  Befrigeratiug  Company.'  and 
therefcre  prays  that  it  may  be  extended  fox 
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another  period  of  tea  years. "  (6)  On  De- 
cember 12. 1881,  said  patent  No.  6.938  was 
extended  for  five  years  from  January  9, 1882, 
under  renewal  No.  13,812,  and  on  Decem- 
ber 13, 1881,  said  patent  was  further  extend- 
ed for  five  years  from  January  9, 1887,  under 
renewal  Xo.  18,813,  in  pursuance  of  tlie 
above-named  petition.  (7)  On  or  about  July 
9,  1883,  and  June  30,  1886,  the  superior 
court  for  Lower  Canada  rendered  two  judg- 
ments affecting  said  Canada  patent,  to  the 
purport  set  forth  in  the  plea  and  the  answer. 
The  stipulation  further  provided  that,  if  the 
decision  of  the  circuit  court  should  be  in  fa- 
vor of  the  plaintiff,  it  should  have  a  reason- 
able time  thereafter  to  file  a  replication  to  the 
answer,  and  the  cause  should  proceed  in  the 
ordinary  manner;  that,  if  the  circuit  court 
should  decide  the  cause  in  favor  of  the  de- 
fendant, a  decree  should  be  entered  dismiss- 
t.lng  the  bill,  so  that  tlie  plaintifC  might  take 
H  an  appeal  therefrom  to  the  supreme  court  of 

•  the  United  States;  and  that,  if  the  circuit 
court  should  decide  the  cause  in  favor  of*the 
defendant,  and  the  supreme  court  of  the 
United  States  should,  on  appeal,  reverse  that 
decision,  the  defendant  should  have  a  right 
to  proceed  in  the  circuit  court,  under  its  an- 
swer, as  to  all  defenses  set  up  therein,  except 
the  one  mentioned  in  the  stipulation,  as  It 
might  have  proceeded  if  the  stipulation  had 
not  been  made. 

The  cause  was  heard  on  the  pleadings  and 
stipulation,  and  the  circuit  court  entered  a 
decree  dismissing  the  bill,  (35  Fed.  Bep.  151 ;) 
from  which  decree  the  plaintiff  has  appealed 
to  this  court.  The  circuit  court  gave  no 
opinion  on  the  merits  of  the  case,  but  in  de- 
ciding it  followed,  as  it  stated,  the  decision  of 
the  circuit  court  of  the  United  States  for  the 
district  of  New  Jersey,  held  by  Mr.  Justice 
BRAixua,  in  August,  1887,  made  in  the  case 

«of  Befrigerating  Co.  v.  Gillett,  81  Fed.  Sep. 

«809. 

•  'The  questions  discussed  at  the  bar  arise 
under  section  4887  of  the  Revised  Statutes, 
which  is  as  follows:  "No  person  shall  be  de- 
barred from  receiving  a  patent  for  his  inven- 
tion or  discovery,  nor  shall  any  patent  be  de- 
clared invalid,  by  reason  of  its  having  been 
first  patented  or  caused  to  be  patented  in  a 
foreign  country,  unless  the  same  has  been  in- 
troduced into  public  use  in  the  United  States 
for  more  than  two  years  prior  to  the  applica- 
tion. But  every  patent  granted  for  an  in- 
vention which  has  been  previously  patented 
in  a  foreign  country  shall  be  so  limited  as  to 
expire  at  the  same  time  with  the  foreign  pat- 
ent, or,  if  there  be  more  than  one,  at  tlie 
same  time  with  the  one  having  the  shortest 
term,  and  in  no  case  shall  it  be  in  force  for 
more  than  seventeen  years." 

Two  propositions  as  to  the  construction  of 
this  section  are  contended  for  by  the  appel- 
lant: (1)  That  the  words  "first  patented  or 
caused  to  be  patented  in  a  foreign  country" 
^do  not  mean  "first  patented  or  caused  to  be 
«  patented"  before  the  Issuing,  or  granting,  or 

•  date^  of  the  United  States  patent,  but*  mean 


"first  patented  or  caused  to  be  patented"  be- 
fore the  date  of  the  application  for  the  Unit, 
ed  States  patent;  (2)  that  the  declaration  of 
the  section  that  "every  patent  granted  for  an 
invention  which  has  been  previously  patented 
in  a  foreign  country  shall  be  so  limited  as  to 
expire  at  the  same  time  with  the  foreign  pat- 
ent, or,  if  there  be  more  than  one,  at  the 
same  time  with  the  one  having  the  short- 
est  term,"  does  not  mean  that  the  pat- 
ent so  granted  shall  expire  at  the  same  time 
with  the  term  to  which  the  foreign  patent 
was  in  fact  limited  at  the  time  the  United 
States  patent  was  granted ;  but  that  it  means 
that  it  shall  expire  when  the  foreign  patent 
expires,  without  reference  to  the  limitation 
of  the  term  of  such  foreign  patent  in  actual 
force  at  the  time  the  United  States  patent 
was  granted. 

We  do  not  find  it  necessary  to  consider  the 
first  of  these  questions,  because  we  are  of 
opinion  that  the  proper  construction  of  sec- 
tion 4887  upon  the  second  question  is  that 
the  patent  in  the  present  case  does  not  ex- 
pire before  January  9,  1892,  the  time  when 
the  Canadian  patent.  No.  6,938,  will  expire. 

The  Canadian  patent  was  extended  for  the 
two  periods  of  five  years  each,  under  the 
provisions  of  section  17  of  the  C^adian  act 
iissented  to  June  14,  1872,  (35  Vict.  c.  26,) 
which  was  in  force  when  the  United  States 
patent.  No.  197,314,  was  applied  for  and 
granted,  and  which  read  as  follows:  "17. 
Patents  of  invention  issued  by  the  patent-of- 
fice shall  be  valid  for  a  period  of  five,  ten,  or 
fifteen  years,  at  the  option  of  the  applicant, 
bat  at  or  before  the  expiration  of  the  said  five 
or  ten  years  the  holder  thereof  may  obtain  an 
extension  of  the  patent  for  another  period  of 
five  years,  and  after  those  second  five  years 
may  again  obtain  a  further  extension  for  an- 
other period  of  five  years,  not  in  any  case  to 
exceed  a  total  period  of  fifteen  years  in  all; 
and  the  instrument  delivered  by  the  patent- 
office  for  such  extension  of  time  shall  be  in 
the  form  which  may  be  from  time  to  time 
adopted,  to  be  attached,  with  reference  to  the 
patent,  and  under  the  slgnatnre  of  the  com- 
missioner, or  of  any  other  member  of  the 
privy  council  in  the  case  of  absence  of  the 
commissioner. " 

This  statute  appears  to  have  been  strictlyS 
complied  with  inHhe  present  case.  The  Ca** 
nadian  patent.  No.  6,938,  ran,  on  its  face,  for 
five  yciirs  from  January  9,  1877;  and,  prior 
to  the  expiration  of  that  time,  and  on  the  5th 
of  December,  1881,  Bate  applied  for  its  ex- 
tension for  ten  years;  and  It  was,  before  the 
five  years  expired,  and  on  the  12th  of  Decem- 
ber, 1881,  extended  for  five  years  from  Jan- 
uary 9,  1882,  and,  on  December  13, 1881,  for 
five  years  from  January  9,  1887.  The  Ca- 
nadian patent,  therefore,  has  never  ceased  to 
exist,  but  has  been  in  force  continuously 
from  January  9, 1877.  It  was  in  force  when 
No.  197,314  was  issued;  and  it  has,  by  vir- 
tue of  a  Canadian  statute,  in  force  when  the 
application  for  No.  197,314  was  filed,  con- 
tinued to  be  in  force  at  all  times  since  tfr* 
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latter  patent  was  granted.  This  is  tme,  al- 
though  the  Canadian  patent,  No.  6,938,  as 
originally  granted,  stated  on  its  face  that  it 
was  granted  "for  the  period  of  five  years" 
from  January  9,  1877;  and  although  the  in- 
stmment  granting  the  first  ei^tension  of  five 
years  states  that  it  is  granted  "for  another 
period  of  five  years,  to  commence  and  be  com- 
puted on  and  from  the  ninth  day  of  January, 
which  will  be  in  the  year  one  thousand 
eight  hundred  and  eighty-two ;"  and  although 
the  instrument  granting  the  second  exten- 
sion of  five  years  states  that  it  is  granted 
"for  another  period  of  five  years,  to  com- 
mence and  be  computed  on  and  from  the 
ninth  day  of  January,  which  will  be  in  the 
year  one  thousand  eight  liundred  and  eighty- 
seven."  By  the  language  of  section  17  of 
the  Canadian  act  of  1872,  what  was  granted 
under  it  was  "an  extension  of  the  patent" — 
of  the  same  patent — for  a  further  term. 
Therefore  the  Canadian  patent  does  not  ex- 
pire, and  it  never  could  have  been  properly 
said  that  it  would  expire,  before  January  9, 
1892;  and  hence  No.  197,314,  if  so  limited 
as  to  expire  at  the  same  time  with  the  Cana- 
dian patent,  cannot  expire  before  January  9, 
1892. 

Section  6  of  the  act  of  March  S,  1839,  (5 
St.  354,)  provided  that  a  United  States  pat- 
ent for  an  invention  patented  in  a  foreign 
eonntry  more  than  six  months  prior  to  the 
application  of  the  inventor  for  the  United 
States  patent  should  be  limited  to  a  term  of 
I.  fourteen  years  from  the  date  or  publication 
S  of  the  foreign  patent.  Section  25  of  the  act 
•  of  July  8,  1870.  (16  8t.'201,)  provided  that 
the  United  States  patent  for  an  invention 
"first  patented  or  caused  to  be  patented  in  a 
foreign  country"  should  "expire  at  the  same 
time  with  the  foreign  patent,  or,  if  there  be 
more  than  one,  at  the  same  time  with  the 
one  having  the  shortest  term;  but  in  no  case 
shall  it  be  in  force  more  than  seventeen 
years."  Section  4887  of  the  Revised  Stat- 
utes provides  that  "every  patent  granted 
for  an  invention  which  has  been  previously 
patented  in  a  foreign  country  shall  be  so 
limited  as  to  expire  at  the  same  time  with 
the  foreign  patent,  or,  if  there  be  more  than 
one,  at  the  same  time  with  the  one  having 
the  shortest  term,  and  in  no  case  shall  it  be 
In  force  more  than  seventeen  years." 

These  provisions  of  the  act  of  1870  and  of 
the  Bevised  Statutes  mean  that  the  United 
States  patent  shall  not  expire  so  long  as  the 
foreign  patent  continues  to  exist,  not  extend- 
ing beyond  seventeen  yesiia  from  the  date  of 
the  United  States  patent,  but  shall  continue 
in  force,  though  not  longer  than  seventeen 
years  from  its  date,  so  long  as  the  foreign 
patent  continues  to  exist.  Under  section 
4887,  although,  in  the  case  provided  for  by  it. 
the  United  States  patent  may  on  its  face  run 
for  seventeen  years  from  its  date,  it  is  to  be 
so  limited  by  the  courts,  as  a  matter  to  be  ad- 
judicated on  evidence  in  pais,  as  to  expire  at 
the  same  time  with  the  foreign  patent,  not 
running  in  any  case  more  than  the  seventeen 


years;  bat,  subject  to  the  latter  limitation,  it 
is  to  be  in  force  as  long  as  the  foreign  patent 
is  in  force. 

A  contrary  view  to  this  has  been  expressed 
by  several  circuit  courts  of  the  United  States. 
In  October,  1878,  in  the  circuit  court  for  the 
district  of  Bhode  Island,  in  Henry  v.  Tool 
Co.,  3  Ban.  &  A.  501,  it  was  held  that  the 
25th  section  of  tlie  act  of  July  8, 1870,  meant 
that  the  United  States  patent  should  expire 
at  the  same  time  with  the  original  term  of  a 
foreign  patent  for  the  same  invention,  with- 
out regard  to  any  prolongation  of  the  foreign 
patent  which  the  patentee  might  procure 
from  the  foreign  government.  In  that  case, 
the  United  States  patent  was  granted  October 
10,  1871.  A  British  patent  for  the  same  in-- 
vention  had  been  granted  to  the  patentee  on* 
the  15th  of'November,  1860,  for  fourteen* 
years,  and  expired  November  15, 1874.  Thir- 
teen days  after  the  latter  date  an  order  was 
made  for  the  extension  of  the  British  patent 
for  four  years,  the  extension  bearing  date  as  of 
tlie  day  after  the  expiration  of  the  original 
term;  but  the  court  held  that  the  United  States 
patent  expired  on  th«  15th  of  November,  1874. 
That  decision  was  followed  by  the  circuit 
court  for  the  Southern  district  of  New  York, 
in  Beissner  v  Sharp,  16  Blatehf.  888.  in 
June,  1879.  which  case  arose  under  section 
4887  of  the  Bevised  Statutes.  In  ttiat  case, 
the  Unit«l  States  patent,  granted  October 
'20,  1874,  for  seventeen  years,  was  held  to 
have  expired  on  the  15th  of  May,  1878,  be- 
cause a  patent  was  granted  in  Canada,  under 
the  authority  of  the  patentee,  for  the  same 
invention,  on  the  15th  of  May,  1873,  for  five 
years  from  that  day,  although  in  March,  1878, 
the  Canada  patent  was  extended  for  five  years 
from  the  15th  of  May,  1878,  and  also  for  five 
years  from  the  I5th  of  May,  1883. 

In  Refrigerating  Co.  v  Gillett,  13  Fed. 
Rep.  553,  in  the  circuit  court  for  the  district 
of  New  Jersey,  in  August,  1882,  and  in  the 
same  suit,  m  the  same  court,  in  August, 
1887,  (ai  Fed.  Rep.  809,)  in  regard  to  tlie 
patent  in  question  in  the  present  suit,  and  on 
the  same  facts  here  presented,  it  was  held,  on 
the  strength  of  the  two  circuit  court  cases 
above  referred  to,  that  the  United  States  pat- 
ent expired  when  the  original  term  of  the 
Canadian  patent  expired 

But  we  are  of  opinion  that,  in  the  present 
case,  where  the  Canadian  statute  under  which 
the  extensions  of  the  Canadian  patent  were 
granted  was  in  force  when  the  United  States 
patent  was  issued,  and  also  when  that  patent 
was  applied  for,  and  where,  by  the  Canadian 
statute,  the  extension  of  the  patent  for  Cana- 
ada  was  a  matter  entirely  of  right,  at  the  op- 
tion of  the  patentee,  on  his  payment  of  a  re- 
quired fee,  and  where  the  fifteen-years  term  of 
the  Canadian  patent  has  been  continuous  and 
without  interruption,  the  United  States  pat- 
ent does  not  expire  before  the  end  of  the  fif- 
teen-years duration  of  the  Canadian  patent. 
Tliis  is  true,  alttiough  the  United  States  pat- 
ent runs,  on  its  face,  for  seventeen  years 
from  its  date,  and  is  not,  on  its  face,  so  lim« 
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*  ited  as  to  expire  at  the  mme  time  wlth*the 
foreign  patent;  it  not  being  necessaiy  tliat 
tbe  United  States  patent  should,  on  its  face, 
be  limited  in  duration  to  tbe  duration  of  the 
foreign  patent. 

In  O'Reilly  v.  Morse,  15  How.  62,  the  patent 
to  Morse  was  issued  June  20,  1840,  for  four- 
teen years  from  that  day,  while  section  6  of 
the  act  of  March  3,  1839,  (5  St.  354,)  was  in 
force,  which  required  that  every  United  States 
patent  for  an  invention  patented  in  a  foreign 
country  should  be  "limited  to  the  term  of  four- 
teen years  from  the  date  or  publication  of 
such  foreign  letters  patent."  Morse  applied 
for  his  United  States  patent  April  7, 1838. 

)He  obtained  a  patent  in  France  for  bis  in- 
vention October  80, 1838.  The  objection  was 
taken  In  the  answer  that  the  United  States 
patent  was  void  on  its  face  because  not  lim- 
ited to  the  terra  of  the  French  patent.  The 
circuit  court  held  that  the  patent  was  not 
void,  bnt  that  the  exclusive  right  granted  by 
it  most  be  limited  to  fourteen  years  from 
October  SO,  1838.  The  same  objection  was 
arged  in  this  court,  and  the  same  ruling  was 
made.  In  Smith  v.  Ely,  15  How.  137,  which 
was  a  suit  on  the  same  patent,  under  the 
same  facts,  the  same  question  arose,  and  was 
decided  in  the  same  way.  A  full  and  in- 
teresting discussion  of  the  question  is  to  be 
found  in  Canan  v.  Manufacturing  Co.,  23 
Elatcbf.  173,  23  Fed.  Rep.  185,  in  regard  to 
section  4887,  which  contains  the  same  word 
"limited"  found  in  section  6  of  the  act  of 
1839,  which  word  is  not  found  In  section  25 
of  the  act  of  July  8, 1870,  from  which  sec- 
tion 4887  was  talcen. 

Under  this  view,  the  time  of  tbe  expira- 
tion of  the  foreign  patent  may  be  shown  by 
evidence  in  pata,  either  by  the  record  of 
the  foreign  patent  itself,  showing  its  dura- 
tion, or  other  proper  evidence;  and  it  is  no 
more  objectionable  to  show  the  time  of  the 
expiration  of  the  foreign  patent,  by  giving 
evidence  of  extensions  such  as  those  in  the 
present  case,  and  thus  to  show  tbe  time 
when,  by  virtue  of  such  extensions,  the 
United  States  patent  will  expire. 

TVe  find  in  the  record  in  this  case,  among 
the  papers  which  it  states  were  submitted 
to  the  court  under  the  stipulation  above  re- 
ferred to,  8  cei-tiQcate  of  the  commissioner 
of  patents,  dated  July  3, 1883,  appended  to 
ea  certified  copy  of  the  United  States  patent, 
Sstating  that  the  term  thereof  is  limited  so 

*  that'it  shall  expire  with  the  patent  obtained 
by  the  patentee  in  Canada,  No.  6,938,  dated 
January  9.  1877,  for  the  same  invention; 
that  the  proper  entries  and  corrections  have 
been  made  in  the  files  and  records  of  the 
patent-otHce;  that  it  had  l>een  shown  that  the 
original  patent  had  been  lost:  and  that  the 
certificate  is  made  because  that  patent  was 
Issued  without  limitation,  as  required  by  sec- 
tion 4887  of  the  Revised  Statutes.  While  it 
may  be  proper,  in  a  case  where  the  date  of  a 
foreign  patent  issued  prior  to  the  granting 
of  a  United  States  patent  to  the  same  paten- 
tee for  the  same  invention  is  made  known 
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to  the  patent-office  prior  to  the  granting  of 
the  United  States  patent,  to  insert  in  that 
patent  a  statement  of  the  limitation  of  its 
duration,  in  accordance  with  the  duration  of 
the  foreign  patent,  it  does  not  affect  the  va- 
lidity of  the  United  States  patent  if  such  lim- 
itation is  not  contained  on  its  face. 

It  results  from  these  views  that  the  decree 
of  the  circuit  court  must  be  reversed,  and 
the  case  be  remanded  to  that  court,  with  a  di- 
rection to  take  such  further  proceedings  as 
shall  be  in  accordance  with  law  and  with  the 
stipulation  between  the  parties,  al)0ve  re- 
ferred to,  aud  not  inconsistent  with  this 
opinion. 


0»  tJ.  s. «) 
RosENWAssEB  et  al.  e.  Berrt.> 
(January  U,  1889.) 
Patsnts  fob  Invbntions— Novbltt— Pbecol*.- 

TORS. 

Letters  patent  Ko.  266,604,  granted  April  IS, 
1883,  to  Nathan  Rosenwasser,  describe  a  perco- 
lator, consisting  of  a  cylinder  wholly  open  at  the 
bottom,  and  having  a  small  oriflce  at  the  top,  to 
which  is  attached  a  flexible  or  adjustable  tube 
leading  from  a  reservoir  containing  tbe  liquid. 
The  percolator  is  Inverted  for  fiUing,  and  a  per- 
forated or  porous  diapbrMm  holds  the  contents 
in  place,  and  permits  the  discharge  of  the  liquid. 
While  in  position  the  pressure  of  tbe  liquid  is 
controlled  hj  elevating  or  lowering  the  reservoir, 
or  by  toming  a  stop-cock  in  the  tube.    The  Real 

?>res9,  as  modified  by  Beindorf,  and  described  in 
880,  consisted  of  abottomless  cylinder,  having 
a  tube  at  the  top,  which  was  connected  with  tbe 
vessel  containing  the  Uquid  by  a  syphon,  and 
which  had  a  stop^cock.  The  (^Under  was  in- 
verted for  filling,  andperforatedplatesprevented 
the  substances  within  from  moving.  Held,  that 
the  patent  is  void  for  la<dc  of  novelty. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maine. 

Bill  by  Natlian  Rosenwasser  and  Jennie  A. 
Spleth  against  John  Berry,  to  restrain  the  in- 
fringement  of  letters  patent  No.  256,504, 
granted  April  18, 1882,  to  Nathan  Rosenwas- 
ser.   Bill  dismissed,  and  plaintiffs  appeal. 

W.  H.  Clifford,  for  appellants.  W.  F. 
Lunt,  for  appellee. 

oe 

Gbat,  J.  *  This  is  a  bill  in  equity  for  the* 
infringement  of  letters  patent,  granted  April 
18,  1882,  to  Nathan  Rosenwasser,  for  im- 
provements in  percolators,  with  the  follow- 
ing specification  and  claim:  "My  invention 
relates  to  percolating  apparatus  to  be  em- 
ployed for  filtering  purposes,  or  for  making 
fluid  extracts  or  decoctions,  and  it  consists  in 
a  device  constructed  and  adapted  to  operate 
substantially  in  the  manner  hereinafter  speo- 
ified.  In  the  drawings.  Fig.  1  represents  my 
device  in  longitudinal  section,  and  Fig.  2 
shows  the  application  of  said  device  when 
used  as  a  filter  or  in  making  fluid  extracts. 
A  is  the  main  body  of  my  percolator.  B  is  a 
constricted  inlet.  C  is  the  enlarged  open  end, 
which  serves  the  double  purpose  of  a  dis- 
charge or  outlet,  and  as  an  opening  through 
which  the  percolator  is  charj^ed  with  filtering 
sulwtance  when  the  device  is  to  be  used  as  a 
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filter,  or  with  any  drug  from  which  an  ex- 
tract is  to  be  made.  D  is  a  perforated  plate. 
This  plate  may,  if  desired,  be  replaced  by  any 
porous  diaphragm  or  interposing  substance 
such  as  filter  paper,  cloth,  pumice,  or  the  MUe. 
This  is  to  prevent  the  drug  from  escaping 
from  ttie  percolator  during  its  use,  and  it  is 
to  be  secured  in  position  by  suitable  means. 
E  represents  the  drug  from  which  an  extract 
is  to  be  made;  or,  if  the  device  is  to  be  used 
as  a  filter,  tlien  E  represents  charcoal,  sand, 
or  any  suitable  filtering  material.  I  will  de- 
scribe my  apparatus  as  employed  in  making 
fluid  extracts.  The  container.  A,  is  charged 
with  any  drug  or  substance,  E,  from  which 
an  extract  is  to  be  made.  The  drug,  E,  is 
charged  into  the  container.  A,  through  tiie 
^enlarged  mouth,  C.  Now,  by  the  ordinary 
*  process  and  mechanism  for'making  fluid  ex- 
tracts, it  has  heretofore  been  the  practice  to 
charge  the  menstruum  into  the  large  mouth, 
C;  but  this  method  made  it  impracticable  to 
ol)tain  any  increased  or  variable  pressure 
upon  the  menstruum,  unless  a  cap-piece  were 
fitted  over  the  enlarged  mouth,  C,  and  a  tube, 
or  its  equivalent,  attached,  and  connected 
either  to  an  elevated  reservoir  containing  the 
menstruum,  or  else  some  special  pressure  ap- 
paratus connected  with  said  tube.  All  this, 
in  practice,  is  impracticable;  but  by  the  em- 
ployment of  my  device  and  method  it  is  a 
very  easy  matter  to  charge  the  container.  A, 
and,  by  applying  the  menstruum  in  exactly 
an  opposite  manner  from  that  heretofore 
adopted,  viz.,  to  the  end  of  the  container,  A, 
opposite  the  charging  mouth,  C,  to  exert  any 
desired  pressure  upon  the  menstruum.  Fig. 
2  of  the  drawings  illustrates  my  method  and 
mechanism,  which  consists,  after  the  con- 
tainer, A,  is  charged  in  the  usual  manner 
through  its  enlarged  mouth,  C,  as  already 
specified,  in  inverting  the  percolator,  attach- 
ing a  flexible  or  other  tube,  F,  to  the  constrict- 
ed mouth,  B,  and  applying  the  menstruum 
through  said  tube  from  an  elevated  reservoir, 
Q.  When  thus  used,  the  enlarged  mouth,  C, 
becomes  the  ultimate  discharge,  which  has 
never  before,  to  my  Icnowledge,  been  true  in 
any  method  heretofore  known  or  practiced. 
By  elevating  the  reservoir,  G,  more  or  less, 
a  greater  or  lighter  pressure  is  exerted  by 
the  menstruum,  and  it  is  therefore  driven 
through  the  drug  more  or  less  forcibly  and 
rapidly.  This  pressure,  as  may  readily  be 
seen,  can  be  nicely  adjusted  and  varied  at 
pleasure  to  suit  the  requirements  of  any  case. 
A  stop-cock,  H,  may  be  used  to  govern  the 
quantity  of  the  menstruum  admitted  to  the 
percolator,  A.  What  I  claim  is  the  combina- 
tion, with  a  vessel,  G,  and  adjustable  tube, 
F,  of  a  percolator.  A,  having  a  large  filling 
and  discharge  orifice  at  its  lower  end,  and  a 
restricted  opening,  B,  at  its  upper  end,  with 
which  connects  the  lower  end  of  the  adjust- 
able tube  or  pipe,  F,  substantially  as  set 
forth." 

The  description  of  the  percolator,  and  of 
the  mode  of  using  it  to  make  fluid  extracts  or 
decoctions  of  drugs,  amounts  to  this:  The 


percolator  is  a  cylinder  whoDy  open  at  the 
lower  end,  and  with  a  cover  at  the  upper  end,  g 
having  a  small'opening,  attached  to  which  is* 
a  flexible  or  adjustable  tube  leading  from  a 
reservoir  of  the  liquid  to  be  used  for  steeping 
the  drug.  The  percolator  is  turned  bottom 
up  while  the  drug  is  put  in,  and  a  perforated 
or  porous  diaphragm  inserted,  to  hold  the 
drug  in  place.  It  is  then  turned  bottomdown 
again.  The  pressure  of  the  liquid,  and  conse- 
quently the  quickness  of  its  passage  through 
the  drug,  are  increased  or  diminished  by  ele- 
vating or  lowering  the  reservoir,  or  by  turn- 
ing a  stop-cock  in  the  tube;  and  the  extract 
is  discharged  through  the  bottom  of  the  per- 
colator into  a  vessel  placed  below.  The  nov- 
elties suggested  consist  in  having  one  end  of 
the  percolator  open,  serving  both  to  receive 
the  drug  and  to  discharge  the  extract;  in  | 
turning  the  percolator  bottom  up  to  put  in 
the  drug,  and  bottom  down  to  let  the  extract 
drip  out;  in  having  a  perforated  or  porous 
diaphragm  to  bold  the  drug  in  place;  and  in 
regulating  the  pressure  of  the  liquid  by  means 
of  a  tube  from  the  reservoir  to  tlie  small  open- 
ing in  the  covered  end  of  the  percolator. 

But,  passing  over  the  ditiiculty  that  ths 
diaphragm  is  not  claimed  as  part  of  the  com- 
bination patented,  neither  the  percolator  open 
at  one  end,  the  diaphragm,  the  inversion  of 
the  percolator,  the  insertion  of  the  tube  in 
the  small  opening  in  the  covered  end,  nor  the 
making  that  tube  flexible,  and  with  a  stop- 
cock, is  new.  All  those  elements  appear  in 
the  Real  press,  as  modified  by  Beindorf,  de- 
scribed in  Geiger's  Handbuch  der  Pharmacie, 
published  in  1830,  at  Stuttgart,  in  Germany, 
which  is  an  exhibit  in  the  case,  and  a  trans- 
lation of  the  material  parts  of  which,  (vol- 
ume 1.  pp.  157-160,)  verified  by  the  oath  of 
a  witness  for  the  defendant,  and  included  in 
the  record,  appears,  though  not  quite  gram- 
matical, to  be  substantially  accurate,  not- 
withstanding the  opposing  testimony  intro- 
duced by  the  plaintiff  to  impugn  its  correct- 
ness. It  will  be  sufficient  to  quote  from  that 
translation  the  following  passages:^  "The*4 
Real  press  consists  principally  of  a*l)OllowP 
cylinder,  which  contains  the  powdered  sub- 


'"Die  Bsal'sche  Prease  besteht  der  Hanptsach« 
nach  aus  einem  hohlen  Cylinder,  In  welchem  die 
auszuzlehende  Substanz  im  gepolverten  Zustaade 
zwisohen  3  slebfoermiff  dnrohloeoherten  Flatten 
f  est  gepackt  enthalten  Ist,  so  dass  ale  nach  keimer 
Seita  bin  welohen  kann.  Wenn  der  Cylinder  an 
belden  enden  oSen  ist,  so  wlrd  an  elnem  Bade  ela 
Deckel  luf tdicbt  aufgepasst,  weloher  in  der  Mitte 
ein  Locb  hat,  worein  elne  hohe  Roehre,  ebenfalla 
luftdloht,  gesteckt  wlrd.  Zwischen  dem  Deckel 
und  der  obern  siebfoermlgen  Platte  muss  etVTaa 
Raum  bleiben.  Beim  Bxtrahiren  wlrd  der  Qylin- 
der  autrecht  f estgestellt,  so  dass  ela  Qef aess  nun 
Aufsammeln  der  Fluesaigkeit  unterKestellt  wer- 
denkann. "  "Eine  sehr  zweckmaesaige  Abaeade 
rung  der  Real'schen  Presse  hat  Beindorf  Torg«- 
nonunen.  Der  Cylinder  wlrd  in  einen  Stahl  go- 
passt,  dessen  Deckel  beweglioh  ist,  so  dass  durch 
Umdreben  desselben  die  Presse  gefuellt  und  mit 
dem  Rohr  verbunden  werden  kaan."  "Der  ofe- 
fuellte,  mit  dem  Boden  nach  oben  gerichtete  Cyl- 
inder, wlrd  anf  einen  Btuhl  gesteUt,  der  in  diar 
Mltte  ein  Locb  hat,  in  welches  derselbe  passt  und 
mit  seinem  Wulste  aufiiegt. "  "Den  obern  leerea 
itized  by ' 
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■tanoe  to  be  exbansted  between  two  perfo- 
rated plates,  tightly  packed,  so  that  the  sub- 
stance cannot  move  to  [in]  either  direction. 
If  the  cylinder  Is  open  at  both  ends,  a  cover 
Is  fitted  air-tight  at  one  end,  having  a  hole  in 
the  center,  into  which  a  long  tabe  is  fitted, 
also  air-tight.  Between  the  cover  and  the 
perforated  plate  mentioned  some  space  must 
remain.  In  extracting,  the  cylinder  is  placed 
vertical,  piprlght,]  so  that  a  vessel  for  gath- 
ering the  liquid  may  be  placed  underneath." 
"A  very  practical  change  in  the  construction 
of  the  Beal  press  has  been  introduced  by 
Belndorf .  The  cylinder  Is  fitted  into  a  chair, 
[frame,]  the  cover  or  seat  of  which  is  mova- 
ble, so  tbat  by  turning  [inverting]  the  same 
the  press  may  be  filled  and  connected  with 
the  tube."  "The  filled  cylinder,  turned  bot- 
« torn  np.  Is  placed  upon  a  chair  [frame]  hav- 
•  Ing  a  hole  in>the  middle,  in  which  the  cylin- 
der fits,  and  around  which  he  [it]  rests." 
"In  the  opening  in  the  bottom  a  tube  is  fit- 
ted, which  may  be  made  of  tinned  iron,  [tin 
plate,]  glass,  wood,  leather,  etc."  "Near  the 
upper  end  of  the  tube  is  placed  a  vessel  con- 
taining the  menstruum,  [liquid  solvent,]  the 
surface  of  which  must  be  somewhat  lower 
than  the  end  of  the  tube.  A  syphon  is  now 
introdaced  into  the  liquid  and  in  the  tube, 
air  sucked  through  the  tube,  so  that  the  liquid 
will  commence  to  flow  through  the  syphon 
Into  the  tube,  which  is  thereby  filled.  The 
column  of  menstruum  [liquid]  thus  acts 
pressing  and  dissolving  upon  the  substance 
to  be  extracted.  It  penetrates  it,  and  arrives, 
laden  with  the  soluble  matter  contained  in 
the  substance,  at  the  lower  end  of  the  ap- 
paratus, often  in  a  syrupy  consistence. "  "In 
order  to  control  the  apparatus,  stop  or  con- 
tinue the  operation,  the  tube  is  provided  with 
a  cock,  which  may  be  closed  if  necessary,  or 
the  upper  end  of  tube  may  be  closed  after  re- 
moving the  syphon." 

This  court  concurs  in  opinion  with  the 
cfrcnit  Judge  that  the  plaintiff's  contrivance 
is  not  new,  and  that,  if  it  were  new,  there 
would  be  grave  doubt  whether  it  involved 
any  invention.  22  Fed.  Bep.  841.  As  the 
plaintiff's  contrivance  had  been  anticipated 
in  the  German  publication  half  a  century  be- 


Banm  fnelltman  mitder  auszuziohenden  Fluessig- 
keiten  an,  nnd  paset  in  die  OeSnang  des  Bodeas 
eine  Roehre?  ale  kann  von  Weiasblech,  Glas,  Holz, 
Oder  ein  ledemer  Schlauch  u.  s.  w.  seya. "  "Neben 
das  obere  Ende  der  Roehre  stelle  man  eIn  Gefaess 
mlt  der  Anaziehnngsflnesslgkeit,  so  das  der  Spie- 
gel der  Flnessigkeit  etwas  niederer  als  das  Bade 
oer  Roehre  steht.  Uan  senke  jetzt  eineii  Heber  in 
die  Fluessigkeit  and  in  die  Roehre,  ziehe  durch  die 
Boehre  mit  dem  Munde  etwas  Luf  t  an,  Indem  man 
mit  den  Lippen,  dem  Daamen,  und  Zelgeflnger  das 
Eiindringen  derselbea  von  aussen  xu  hindern 
strebt;  die  Fluessigkeit  wirdsioh  hebeu  und  durcb 
den  Heber  in  die  Roehre  aualaufen,  diese  wlrd 
selbst  damlt  aufgefuellt,  und  so  wirkt  die  Fluessig- 
keit dmeckend  und  lossend  aut  die  Substanz.  Sie 
dnrohdringt  sie  nnd  kommt,  mit  extraotiven 
Theilen  t^laden,  anfaags  oft  von  Syrupsdicke, 
voUkonunen  klar  hervor. ''  "  Um  die  Wirkung  nach 
Belieben  anfhoerea  zn  maoben,  bringt  man  elnen 
SBiok  an  die  Uoehre,  den  man  schliesst,  oder  man 
veraohliesst  nach  weggenommenem  Heber  das 
Obere  £nde  dor  Roehre. " 


fore.  It  is  unnecessary  to  decide  whether.  If 
new.  It  would  have  been  patentable.  Decree 
affirmed. 


(U»  V.  8.  U4) 

Dbnt  v.  Statb  of  West  Viboinia. 
(January  14, 1889.) 

COKSTITDTIONAI.  LaW — VESTED    RlOHTS — PHTSI- 
CIAN8  ATTO  SnaOBONS— LlOESSB. 

Act  W.  Va.  1882,  o.  98,  {{  9, 16,  providing  that 
graduates  of  a  reputable  medical  college,  who 
shall  present  their  diplomas  to  the  state  board 
of  health,  and  received  from  it  a  oertlflcate;  per- 
sons who  have  practiced  medicine  in  the  state 
for  10  years  before  March  8, 1881,  and  who  shall 
make  an  affidavit  thereof,  and  reoeive  from  the 
board  of  health  a  oertifloate;  and  persons  who, 
upon  examination  by  the  board  of  health,  shall 
be  found  qualified,  and  no  others,  shall  be  per- 
mitted to  praotioe  medioine,  and  imposing  penal- 
ties for  unauthorized  practice, — does  not  deprive 
persons  engaged  in  tne  praouce  of  medicine  at 
the  time  of  its  passage  of  any  vested  right,  with- 
in the  meaning  of  the  constitution. 

In  Error  to  the  Supreme  Court  of  Appeals 
of  the  State  of  "West  Virginia.  S 

•  This  case  comes  from  the  supreme  court  of? 
appeals  of  West  Virginia.  It  involves  the 
validity  of  the  statute  of  that  state  which  re- 
quires every  practitioner  of  medicine  in  it  to 
obtain  a  certificate  from  the  state  board  of 
health  that  he  is  a  graduate  of  a  reputable 
medical  college  in  the  school  of  medicine  to 
which  he  belongs;  or  that  he  has  practiced 
medicine  in  the  state  continously  for  the 
period  of  10  years  prior  to  the  8th  day  of 
March,  1881 ;  or  tliat  he  has  been  found,  upon 
examination  by  the  board,  to  be  qualified  to 
practice  medicine  in  nil  its  departments;  and 
makes  the  practice  of,  or  the  attempt  by  any 
person  to  practice,  medicine,  surgery,  or  ob- 
stetrics in  the  state  without  such  certificate, 
unless  called  from  another  state  to  treat  a 
particular  case,  a  misdemeanor  punishable  by 
fine  or  Imprisonment,  or  both,  in  the  discre- 
tion of  the  court.  The  statute  in  question 
is  found  in  sections  9  and  15  of  an  act  of  the 
state,  c.  93,  passed  March  15,  1882,  amend- 
ing a  chapter  of  its  Code  concerning  tlie  pub- 
lic health.  St.  1832,  pp.  245,  246,  248. 
These  sections  are  as  follows: 

"Sec.  9.  The  following  persons,  and  no 
others,  shall  hereafter  be  permitted  to  prac- 
tice medicine  in  this  state,  viz.:  First.  All 
persons  who  are  graduates  of  a  reputable 
medical  college  in  the  school  of  medicine  to 
which  the  person  desiring  to  practice  be- 
longs. Every  such  person  shall,  if  he  has 
not  already  done  so  and  obtained  the  certifi- 
cate hereinafter  mentioned,  present  his  di- 
ploma to  the  state  board  of  health,  or  to  the 
two  members  thereof  in  his  congressional 
district,  and  if  the  same  is  found  to  be  gen- 
uine, and  was  issued  by  such  medical  col- 
lege, as  is  hereinafter  mentioned,  and  the 
person  presenting  the  same  be  the  graduate 
named  therein,  the  said  board,  or  said  two 
members  thereof,  (as  the  case  may  be,)  shall 
issue  and  deliver  to  him  a  certificate  to  that 
effect,  and  such  diploma  and  certificate  shall 
entitle  the  person  named  in  such  diploma  to 
practice  medicine  in  all  its  departmeute  ^Ip 


Digitized  by  CjOOQ  I 


282 


8UPBEME  COUET  REPOETEB. 


c  this  state.    Second.   All  persons  who  have 
*J  practiced  medicine  in  this  state  continuously 

•  for  the  period  of  ten  years  prior  to'the  8th 
day  of  March,  one  thousand  eight  hundred 
and  eighty-one.  Every  such  person  shall 
make  and  file  with  the  two  members  of  tlie 
state  board  of  health  in  the  congressional 
district  in  which  he  resides,  or  if  he  resides 
out  of  the  state  in  the  district  nearest  his 
residence,  an  atBdayit  of  the  number  of  years 
he  has  continuously  practiced  in  this  state; 
and,  if  the  number  of  years  therein  stated  be 
ten  or  more,  the  said  board,  or  said  two  mem- 
bers thereof,  shall,  nnless  they  ascertain 
such  afiSdavit  to  be  false,  give  him  a  certifi- 
cate to  that  fact,  and  authorizing  him  to 
practice  medicine  la  all  its  departments  in 
this  state.  Third.  A  person  who  is  not  such 
graduate,  and  who  has  not  so  practiced  in 
this  state  for  a  period  of  ten  years,  desiring 
to  practice  medicine  in  this  state,  shall,  if  he 
has  not  already  done  so,  present  himself  for 
examination  before  the  stale  board  of  health, 
or  before  tlie  said  two  members  thereof  in 
the  congressional  district  in  which  he  resides, 
or,  if  be  resides  out  of  the  state,  lo  the  said 
two  members  of  the  state  board  of  health  in 
the  congressional  district  nearest  his  place  of 
residence,  who,  together  with  a  member  of 
the  local  board  of  health,  who  is  a  physician 
(if  there  be  such  member  of  the  local  board) 
of  the  county  in  which  the  examination  is 
held,  shall  examine  him  as  herein  provided, 
and  if,  upon  full  examination,  they  find  him 
qualified  to  practice  medicine  in  all  its  de- 
partments, they,  or  a  majority  of  them,  shall 
grant  him  a  certificate  to  that  effect,  and 
thereafter  he  shall  have  the  right  to  practice 
medicine  in  this  state  to  the  same  extent  as 
if  he  had  the  diploma  and  certificate  herein- 
before mentioned.  The  members  of  tlie  state 
board  of  health  in  each  congressional  district 
shall,  by  publication  in  some  newspaper 
printed  in  the  county  in  which  their  meet- 
ing is  to  be  held,  or,  if  no  such  paper  is 
printed  therein,  in  some  newspaper  of  gen- 
eral circulation  in  such  district,  give  at  least 
twenty-one  days'  notice  of  the  time  and  place 
at  which  they  will  meet  for  the  examination 
of  applicants  for  permission  to  practice  med- 
icine, which  notice  shall  be  published  at 
least  once  in  each  week  for  three  succes- 

HBive  weeks  before  the  day  of  such  meeting; 
H  but  this  section  shall  not  apply  to  a  physician 

*  or  surgeon  who  ia*called  from  another  state  to 
treat  a  particular  case,  or  to  perform  a  par- 
ticular surgical  operation,  in  this  state,  and 
who  does  not  otherwise  practice  in  this 
state." 

"Sec.  1<>.  If  any  person  shall  practice,  or 
attempt  to  practice,  medicine,  surgery,  or  oh- 
stetrics  in  this  state,  without  having  com- 
plied with  the  provisions  of  section  9  of  this 
chapter,  except  as  therein  provided,  he  shall 
be  guilty  of  a  misdemeanor,  and  fined  for 
every  such  ofEense  not  less  than  fifty  nor 
more  than  five  hundred  dollars,  or  impris- 
oned in  the  county  jail  not  less  than  one 
month  nor  more  than  twelve  months,  or  be 


punished  by  both  such  fine  and  imprison- 
ment, at  the  discretion  of  the  court.  And  if 
any  person  shall  file,  or  attempt  to  file,  as  his 
own,  the  diploma  or  certificate  of  another,  or 
shall  file,  or  attempt  to  file,  a  false  or  forged 
affidavit  of  his  identity,  or  shall  willfully 
swear  ftilsely  to  any  question  wliich  may  be 
propounded  to  him  on  his  examination,  as 
herein  provided  for,  or  to  any  affidavit  here- 
in  required  to  be  made  or  filed  by  him,  he 
shall,  upon  conviction  thereof,  be  confined  in 
the  penitentiary  not  less  than  one  nor  more 
than  three  years,  or  imprisoned  in  the  coun- 
ty jail  not  less  than  six  nor  more  than  twelve 
months,  and  fined  not  less  tlian  one  hundred 
nor  more  than  five  hundred  dollars,  at  the 
discretion  of  the  court." 

Under  this  statute,  the  plaintiff  in  error 
was  indicted  in  the  state  circuit  court  of 
Preston  county,  W.  Va.,  for  unlawfully  en- 
gaging in  the  practice  of  medicine  in  that 
state  in  June,  1882,  without  a  diploma,  cer- 
tificate, or  license  therefor,  as  there  required: 
not  being  a  physician  or  surgeon  called  from 
another  state  to  treat  a  particular  case,  or  to 
perform  a  particular  surgical  operation.    To 
this  indictment  the  defendant  pleaded  not 
guilty,  and,  a  jury  having  been  called,  the 
state  by  its  prosecuting  attorney,  and  the  de- 
fendant by  his  attorney,  agr^  upon  the 
following  statement  of  facts,  namely  "That 
the  defendant  was  engaged  in  the  practice  of 
medicine  in  the  town  of  Newburg,  Preston 
county,  W  Va.,  at  the  time  charged  in  the 
indictment,  and  had  been  so  engaged  since 
the  year  1876  continuously  to  the  present^, 
time,  and  has  during  all  said  time  enjoyed  a^ 
lucrative  practice.'pubUcly  professing  to  bo* 
a  physician,  prescribing  for  the  sick,  and  ap- 
pending to  his  name  the  letters,  <  M.  D. ;' 
that  he  was  not  then  and  there  a  physician 
and  surgeon  called  from  another  state  to 
treat  a  particular  case,  or  to  perform  a  par- 
ticular surgical  operation,  nor  was  be  ttien 
and    there   a   commissioned  officer  of  the 
United  States  army  and  navy  and  hospital 
service;  that  he  has  no  certificate,  as  required 
by  section  9,  c.  93,  Acts  Leg.  W.  Ya.,  passed 
March  15,  1882,  but  has  a  diploma  from  the 
•American  Medical  Eclectic  College  of  Cin- 
cinnati, Ohio;'  that  he  presented  said  diplo- 
ma to  the  members  of  the  board  of  health 
who  reside  in  his  congressional  district,  and 
asked  for  the  certificate  as  required  by  law. 
but  they,  after  retiiining  said  diploma  for 
some  time,  returned   it  to  defendant  with 
their  refusal  to  grant  him  a  certificate  asked, 
because,  as  they  claimed,  said  college  did  not 
come  under  the  word  ■  reputable,'  as  defined 
by  said  board  of  health;  that  if  the  defendant 
had  been  or  should  be  prevented  from  prac- 
ticing medicine  it  would  be  a  great  injury  to 
him,  as  it  would  deprive  him  of  bis  only 
means  of  supporting  himself  and  family;  that 
at  the  time  of  the  passage  of  the  act  of  1B82 
he  had  not  been  practicing  medicine    ten 
years,  but  had  only  been  practicing  six,  as 
aforesaid,  from  the  year  1876."    These  were 
all  the  facts  in  the  case.    Upon  them  .the 
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JU17  tonnd  tbe  defendant  guilty,  and  there- 
npon  he  moved  an  arrest  of  judgment  on  tbe 
ground  that  the  act  of  the  legislature  was 
unconstitutional  and  void  so  far  as  it  inter- 
fered with  his  vested  right  in  relation  to  the 
practice  of  medicine,  which  motion  was  over- 
ruled, and  to  the  ruling  an  exception  was 
taken.  The  court  thereupon  sentenced  the 
defendant  to  pay  a  fine  of  $50  and  the  costs 
of  the  proceedings.  The  case  being  taken  on 
writ  of  error  to  the  supreme  court  of  appeals 
of  the  state,  the  judgment  was  afBrmed,  and 
to  review  this  judgment  the  case  is  brought 
here. 

M.  H.  Dent,  for  ptaintifF  in  error.   Alfred 
Caldtoell,  for  defendant  in  error. 
8 

r  *Mr.  Justice  Field,  after  stating  the  facts 
18  above,  delivered  the  opinion  of  the  court. 
Whether  the  Indictment  upon  which  the 
plaintifiC  in  wror  was  tried  and  fonnd  guilty 
is  open  to  objection  for  want  of  suflScient  cer- 
tainty in  its  averments  is  a  question  which 
does  not  appear  to  have  been  raised  either  on 
the  trial  or  before  the  supreme  court  of  the 
state.  The  presiding  justice  of  the  latter 
court,  in  its  opinion,  states  tliat  the  counsel 
for  the  defendant  expressly  waived  all  objec- 
tions to  defects  in  form  or  substance  of  the 
indictment,  and  based  his  claim  for  a  review 
of  tbe  judgment  on  the  ground  that  the  stat- 
ute of  West  Virginia  is  unconstitutional  and 
void.  The  unconstitutionality  asserted  con- 
sists in  its  alleged  conflict  with  the  clause  of 
the  fourteenth  amendment  which  declares 
that  no  state  shall  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law;  the  denial  to  the  defendant  of  the  right 
to  practice  his  profession  without  the  certifi- 
cate required  constituting  the  deprivation  of 
bis  vested  right  and  estate  in  his  profession, 
.  which  he  had  previously  acquired. 

It  is  undoubtedly  the  right  of  every  citizen 
of  the  United  States  to  follow  any  lawful 
calling,  business,  or  profession  he  may  choose, 
subject  only  to  such  restrictions  as  are  im- 
posed upon  all  persons  of  lilie  age,  sex,  and 
condition.  This  right  may  in  many  respects 
be  considered  as  a  distinguishing  feature  of 
our  republican  institutions.  Here  all  voca- 
tions are  open  to  every  one  on  like  conditions. 
All  may  be  pursued  as  sources  of  livelihood, 
some  requiring  years  of  study  and  great 
learning  for  their  successful  prosecutiui . 
The  interest,  or,  as  it  is  sometimes  termed, 
the  "estate,"  acquired  in  them — that  is,  the 
right  to  continue  their  prosecution — is  often 
a  of  great  value  to  the  possessors,  and  cannot 
Mbe  arbitrarily  taken  from  them,  any  more 
•  than  their  real  or  personal  property  can  be 
thus  taken.  But  there  is  no  arbitrary  depri- 
vation of  such  right  where  its  exercise  Is  not 
permitted  because  of  a  failure  to  comply  with 
conditions  imposed  by  the  state  for  the  pro- 
tection of  society.  The  power  of  the  state 
to  provide  for  the  general  welfare  of  its 
people  authorizes  it  to  prescribe  all  such  reg- 
ulations as  in  its  judgment  will  secure  or 
tend  to  secure  them  against  the  consequences 


of  ignorance  and  incapacity,  as  well  as  of  do> 
ception  and  fraud.  As  one  means  to  this 
pnd  it  has  been  the  practice  of  different  states, 
from  time  immemorial,  to  exact  in  many  pur« 
suits  a  certain  degree  of  skill  and  learning 
upon  which  the  community  may  confidently 
rely;  their  possession  l>eing  generally  ascer- 
tained upon  an  examination  of  parties  by 
competent  persons,  or  inferred  from  a  certifi- 
cate to  them  in  the  form  of  a  diploma  or 
license  from  an  institution  established  for 
instruction  on  the  subjects,  scientific  and 
otherwise,  with  which  such  pursuits  have  to 
deal.  The  nature  and  extent  of  the  qualifi- 
cations required  must  depend  primarily  upon 
the  judgment  of  the  state  as  to  their  neces- 
sity. If  they  are  appropriate  to  the  calling 
or  profession,  and  attainable  by  reasonable 
study  or  application,  no  objection  to  their 
validity  can  be  raised  because  of  their  strin- 
gency or  diflScolty.  It  is  only  when  they 
have  no  relation  to  such  calling  or  profession, 
or  are  unattainable  by  such  reasonable  study 
and  application,  that  they  can  operate  to  de- 
prive one  of  his  right  to  pursue  a  lawful  vo- 
cation. 

Few  professions  require  more  careful  prep- 
aration by  one  who  seeks  to  enter  it  than 
that  of  medicine.  It  has  to  deal  with  all 
those  subtle  and  mysterious  influences  upon 
which  health  and  life  depend,  and  requires 
not  only  a  knowledge  of  the  properties  of 
vegetable  and  mineral  substances,  but  of  the 
human  body  in  all  its  complicated  parts,  and 
their  relation  to  each  other,  as  well  as  their 
influence  upon  the  mind.  The  physician 
must  be  able  to  detect  readily  the  presence  of 
disease,  and  prescril>e  appropriate  remedies 
for  its  removal.  Every  one  may  have  occa- 
sion to  consult  him,  but  comparatively  few 
can  judge  of  the  qualifications  of  learning^ 
and  skill  which  he  possesses.  Beliance  must^ 
be  placed  upon  the'assurance  given  by  bis* 
license,  issued  by  an  authority  competent  to 
judge  in  that  respect,  that  he  possesses  the 
requisite  qualifications.  Due  consideratioUt 
therefore,  for  the  protection  of  society  may 
well  induce  the  state  to  exclude  from  practice 
those  who  have  not  such  a  license,  or  who 
are  found  upon  examination  not  to  be  fully 
qualified.  The  same  reasons  which  control 
in  imposing  conditions,  upon  compliance  with 
which  the  physician  is  allowed  to  practice  in 
the  first  instance,  may  call  for  further  condi- 
tions as  new  modes  of  treating  disease  are 
discovered,  or  a  more  thorough  acquaintance 
is  obtained  of  the  remedial  properties  of 
vegetable  and  mineral  substances,  or  a  more 
accurate  knowledge  is  acquired  of  the  human 
system  and  of  the  agencies  by  which  it  is 
affected.  It  would  not  be  deemed  a  matter 
for  senous  discussion  that  a  knowledge  of 
the  new  acquisitions  of  the  profession,  as  It 
from  time  to  time  advances  in  its  attain- 
ments for  the  relief  of  the  sick  and  suffering, 
should  be  required  for  continuance  in  its 
practice,  but  for  the  earnestness  with  which 
the  plaintiff  in  error  insists  that  by  being 
compelled  to  obtain  the  certificate  required, 
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and  prevented  from  continuing  In  his  prac- 
tice without  It,  he  is  deprived  of  his  right 
.  and  estate  in  his  profession  without  due  pro- 
cess of  law.  We  perceive  nothing  in  the 
statute  which  indicates  an  intention  of  tlie 
legislature  to  deprive  one  of  any  of  his  rights. 
No  one  has  a  riglit  to  practice  medicine  with- 
out having  the  necessary  qualifications  of 
learning  and  skill;  and  the  statute  only  re- 
quires that  whoever  assumes,  by  offering  to 
the  community  his  services  as  a  physician, 
that  he  possesses  such  learning  and  skill, 
shall  present  evidence  of  it  by  a  certificate  or 
license  from  a  body  designated  by  the  state 
as  competent  to  judge  of  his  qualifications. 

As  we  have  said  on  more  than  one  occa- 
sion, it  may  be  diflScuIt,  if  not  impossible,  to 
give  to  the  terms  "due  process  of  law"  a 
definition  which  will  embrace  every  permis- 
sible exertion  of  power  affecting  private 
rights,  and  exclude  such  as  are  forbidden. 
They  come  to  us  from  the  law  of  England, 
from  which  country  our  jurisprudence  is  to 
a  great  extent  derived;  and  their  require- 
ment was  there  designed  to  secure  the  sub- 
^  ject  against  the  arbitrary  action  of  the  crown, 
JJand  place  him  under  the  protection  of  the 
•  law.  They  were  deemed  to  be'equivaient  to 
"the  law  of  the  land."  In  this  country  the 
requirement  is  intended  to  have  a  similar  ef- 
fect against  legislative  power;  that  is,  to  se- 
cure the  citizen  against  any  arbitrary  depri- 
vation of  his  rights,  whether  relating  to  his 
life,  his  liberty,  or  his  property.  Legislation 
must  necessarily  vary  with  the  different  ob- 
jects upon  which  it  is  designed  to  operate. 
.  It  is  sufficient,  for  the  purposes  of  this  case, 
to  say  that  legislation  is  not  open  to  the 
charge  of  depriving  one  of  his  rights  without 
due  process  of  law,  i  f  it  be  general  in  its  opera- 
tion upon  the  subjects  to  which  it  relates, 
and  is  enforceable  in  the  usual  modes  estab- 
lished in  the  administration  of  government 
with  respect  to  kindred  matters;  that  is,  by 
process  or  proceedings  adapted  to  the  nature 
of  the  case.  The  great  purpose  of  the  re- 
quirement is  to  exclude  everything  that  is 
arbitrary  and  capricious  in  lej^lation  affect- 
ing the  rights  of  the  citizen.  As  said  by  this 
court  in  Yick  Wo  v.  Hopkins,  speaking  by 
Mr.  Justice  Matthews  :  "  When  we  consider 
the  nature  and  the  theory  of  our  institutions 
of  government,  the  principles  upon  which 
they  are  supposed  to  rest,  and  review  the 
history  of  their  development,  we  are  con- 
strained to  conclude  that  they  do  not  mean 
to  leave  room  for  the  play  and  action  of 
purely  personal  and  arbitrary  power. "  118 
U.  8.  35t5,  369,  6  Sup.  Ct.  Rep.  1064.  See. 
also,  Pennoyer  v.  Neff,  95  U.  8.  714.  733; 
Davidson  v.  >few  Orleans.  96  U.  S.  97,  104. 
107;  Hurtado  v.  California,  110  U.  8.  616,  4 
Sup.  Ct.  Rep.  Ill;  liailroad  Co.  v.  Humes, 
115  U.  S.  512,  519,  6  Sup.  Ct.  Rep.  110. 

There  is  notliing  of  an  arbitrary  character 
in  the  provisions  of  the  statute  in  question. 
It  applies  to  all  physicians,  except  those  who 
maybe  called  for  a  special  case  from  another 
state.    It  imposes  no  conditions  which  can- 


not be  readily  met;  and  It  Is  made  enforceable 
in  the  mode  usual  in  kindred  matters, — that 
is,  by  regular  proceedings  adapted  to  the 
case.  It  authorizes  an  examination  of  the 
applicant  by  the  board  of  health  as  to  his 
qualifications  wiien  he  has  no  evidence  of 
tiipm  in  the  diploma  of  a  reputable  medical 
college  in  the  school  of  medicine  to  which  he 
belongs,  or  has  not  practiced  in  the  state  a 
designated  period  before  March,  1881.  If,^ 
in  the  proceedings  under  the  statute,  there^ 
should  be  any  unfair>or  unjust  action  on  the* 
part  of  the  board  in  refusing  him  a  certifi- 
cate, we  doubt  not  that  a  remedy  would  be 
found  in  the  courts  of  the  state.  But  no 
such  imputation  can  be  made,  for  the  plain- 
tiff in  error  did  not  submit  himself  to  the  ex- 
ami  nation  of  the  board  after  it  had  decided 
that  the  diploma  he  presented  was  insuffi- 
cient. 

The  cases  of  Cummings  v.  State  of  Mis- 
souri, 4  Wall.  277,  and  of  Ex  parte  Garland, 
Id.  833,  upon  which  much  reliance  is  placed, 
do  not,  in  our  judgment,  support  the  conten- 
tion of  the  plaintiff  in  error.  In  the  first  of 
these  cases  it  appeared  that  the  constitution 
of  Missouri,  adopted  in  1865,  prescribed  an 
oath  to  be  taken  by  persons  holding  certain 
ofilces  and  trusts,  and  following  certain  pur- 
suits within  its  limits.  They  were  required 
to  deny  that  they  had  done  certain  things,  or 
had  manifested  by  act  or  word  certain  desires 
or  sympathies.  The  oath  which  they  were  to 
take  embraced  SO  distinct  affirmations  re- 
specting their  past  conduct,  extending  even 
to  their  words,  desires,  and  sympathies. 
Every  person  unable  to  take  this  oath  was 
declared  incapable  of  holding  in  the  state 
"any  office  of  honor,  trust,  or  profit  under 
its  authority,  or  of  being  an  officer,  council- 
man, director,  or  trustee,  or  other  manager 
of  any  corporation,  public  or  private,"  then 
existing  or  thereafter  established  by  its  au- 
thority; or  "of  acting  as  a  professor  or  teach- 
er in  any  educational  institution,  or  in  any 
common  or  other  school,  or  of  holding  any 
real  estate  or  other  property  in  trust  for  the 
use  of  any  church,  religions  society,  or  con- 
gregation." And  every  person  holding,  at 
the  time  the  constitution  took  effect,  any  of 
the  offices,  trusts,  or  positions  mentioned,  was 
required,  within  60  days  thereafter,  to  take 
the  oath,  and,  if  he  failed  to  comply  with 
this  requirement,  it  was  declared  that  his  of- 
fice, trust,  or  position  should,  ipso  facto,  be- 
come vacant.  No  person,  after  the  expira- 
tion of  the  60  days,  was  allowed,  without 
taking  the  oath,  "to  practice  as  an  attorney 
or  counselor  at  law,"  nor  after  that  period 
could  "any  person  be  competent  as  a  bishop, 
priest,  deacon,  minister,  elder,  or  other  cler- 
gyman of  any  religious  persuasion,  sect,  or^ 
denomination  to  teach  or  preach,  or  solem-8 
nize  marriages."  Fine  and* imprisonment* 
were  prescribed  as  a  punishment  for  holding 
or  exercising  any  of  the  "offices,  positions, 
trusts,  professions,  or  functions"  specified, 
without  taking  the  oath,  and  false  swearing 
or  affirmation  in  taking  it  was  declared  to  he 
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peijniy,  punishable  hy  iBtprlsonment  in  the 
penitentiary.  A  priest  of  the  Boman  Catho- 
Uc  Church  was  indicted  in  a  circuit  court  of 
Missouri,  and  convicted  of  the  crime  of 
teaching  and  preaching  as  a  priest  and  min- 
ister of  thut  religious  deuonunation  without 
having  first  talien  the  oath,  and  was  sen- 
tenced to  pay  a  flne  of  $500,  and  to  be  com- 
mitted to  jail  until  the  same  was  paid.  On 
appeal  to  the  supreme  court  of  the  state  the 
judgment  was  affirmed,  and  the  case  was 
brought  on  error  to  tliis  court.  As  many  of 
the  acts  from  which  the  parties  were  obliged 
to  purge  themselves  by  the  oath  had  no  re- 
lation to  their  fitness  for  the  pursuits  and 
professions  designated,  the  court  held  that 
the  oath  was  not  required  as  a  means  of  as- 
certaining whether  the  parties  were  qualified 
for  those  pursuits  and  professions,  but  was 
exacted  because  It  was  thought  that  the  acts 
deserved  punishment,  and  that  for  many  of 
them  there  was  no  way  of  inflicting  punish- 
ment except  by  depriving  the  parties  of  their 
offices  and  trusts.  A  large  portion  of  the 
people  of  Missouri  were  unable  to  take  the 
oath,  and  as  to  them  the  court  held  that  the 
requirement  of  its  constitution  amounted  to 
a  legislative  deprivation  of  their  rights. 
Many  of  the  acta  which  parties  were  bound 
to  deny  that  they  had  ever  done  were  inno- 
cent at  the  time  they  were  committed,  and 
the  deprivation  of  a  right  to  continue  in  their 
offices  if  the  oath  were  not  taken  was  held  to 
be  a  penalty  for  a  past  act,  which  was  viola- 
Uve  of  the  constitution.  The  doctrine  of 
this  case  was  affirmed  In  Pierce  v.  Carskadon, 
16  Wall.  234. 

In  the  second  case  mentioned — that  of  Ex 
parte  Garland— it  appeared  that  on  the  2d  of 
July,  1862,  congress  had  passed  an  act  pre- 
scribing an  oath  to  be  taken  by  every  person 
elected  or  appointed  to  any  office  of  honor  or 
profit  under  the  United  States,  either  in  the 
dvil,  military,  or  naval  departments  of  the 
t>  government,  except  the  president,  before  en- 

*  torlng  upon  the  duties  of  his  office,  and  before 

*  being  entitled  to  his*salary  or  other  emolu- 
ments. On  the  24th  of  January,  1865,  con- 
gress, by  a  supplemental  act,  extended  its  pro- 
Tisions  so  as  to  embrace  attorneys  and  coun- 
selors of  the  courts  of  the  United  States. 
This  latter  act,  among  other  tilings,  provided 
tbat  after  its  passage  no  person  should  be  ad- 
mitted as  an  attorney  and  counselor  to  the 
bar  of  the  supreme  court,  and,  after  the  4th 
of  March,  1865,  to  the  bar  of  any  circuit  or 
district  court  of  the  United  States,  or  of  the 
court  of  claims,  or  he  allowed  to  appear  and 
be  heard  by  virtue  of  any  previous  admission, 
until  be  had  taken  and  8ut>3cribed  the  oath 
prescribed  by  the  act  of  July  2, 1862.  The 
oath  related  to  past  acts,  and  its  object  was 
to  exclude  from  practice  in  the  courts  parties 
who  were  unable  to  affirm  that  they  had  not 
done  the  acts  specified;  and,  as  it  could  not 
be  taken  by  large  classes  of  persons,  it  was 
beld  to  operate  against  them  as  a  legislative 
decree  of  perpetual  exclusion.  Mr.  Garland 
bad  l>een  admitted  to  the  bar  of  the  supreme 


court  of  the  United  States,  previous  to  the 
passage  of  the  act.  He  was  a  citizen  of  Ar- 
kansas, and  when  that  state  passed  an  ordi- 
nance of  secession  which  purported  to  witli- 
draw  her  from  the  Union,  and  by  another 
ordinance  attached  herself  to  the  so-called 
"Confederate  States,"  he  followed  the  state, 
and  was  one  of  her  representatives,  first  in 
the  lower  house,  and  afterwards  in  the  senate 
of  the  congress  of  the  Confederacy,  and  was 
a  member  of  that  senate  at  the  time  of  the  sur- 
render of  the  Confederate  forces  to  the  armies 
of  the  United  States.  Subsequently,  in  1865. 
he  received  from  the  president  of  the  United 
States  a  full  pardon  for  all  offenses  com  mitted 
by  his  participation,  direct  or  implied,  in  the 
rebellion.  He  produced  this  pardon,  and 
asked  permission  to  continue  as  an  attorney 
and  counselor  of  this  court  without  taking 
the  oath  required  by  the  act  of  January  24, 
1865,  and  the  rule  of  the  court  which  had 
adopted  the  clause  requiring  its  administra- 
tion in  conformity  with  the  act  of  congress. 
The  court  held  that  the  law,  in  exacting  the 
oath  as  to  his  past  conduct  as  a  condition  of 
his  continuing  in  the  practice  of  his  profes- 
sion, imposed  a  penalty  for  a  past  act,  and  in 
that  respect  was  subject  to  the  same  objection 
as  that  made  to  the  clauses  of  the  constitutiougg 
of  Missouri,  and  was  therefore  invalid.  JJ 

*  There  is  nothing  in  these  decisions  which* 
supports  the  positions  for  which  the  plaintiff 
in  error  contends.  They  only  determine 
that  one  who  ia  in  the  enjoyment  of  a  right 
to  preach  and  teach  the  Christian  religion  as 
a  priest  of  a  regular  church,  and  one  who  has 
been  admitted  to  practice  the  profession  of 
the  law,  cannot  be  deprived  of  the  right  to 
continue  in  the  exercise  of  their  respective 
professions  by  the  exaction  from  them  of  an 
oath  as  to  their  past  conduct,  respecting  mat- 
ters which  Iiave  no  connection  with  such  pro- 
fessions. Between  this  doctrine  and  that 
for  which  the  plaintiff  in  error  contends  there 
is  no  analogy  or  resemblance.  Tlie  consti- 
tution of  Missouri  and  the  act  of  congress  in 
question  in  those  cases  were  designed  to  de- 
prive parties  of  their  right  to  continue  in 
tlieir  professions  for  past  acts,  or  past  expres- 
sions of  desires  and  sympathies,  many  of 
which  had  no  bearing  upon  their  fitness  to 
continue  in  their  professions.  The  law  of 
West  Virginia  was  intended  to  secure  such 
skill  and  learning  in  the  profession  of  medi- 
cine that  the  community  might  trust  with 
confidence  those  receiving  a  license  under 
authority  of  the  state.    Judgment  affirmed. 


(m  U.  S.  65) 


Noble  v.  Hammond. 
(January  14, 1889.) 

BANKRUFTOT — DiSOEAROB— FbAVD. 

Tbe  "  fraud  "  which  under  Rev.  St.  TJ.  S.  1 6117, 
will  prevent  a  debt  from  being  affected  by  a 
discharge  in  bankruptcy,  means  actual,  positive 
fraud,  and  where  the  bankrupt  has  ooUected 
money  as  an  acoommodation,  under  instniotlons 
to  hold  it  until  called  for,  and  has  deposited  It 
with  his  own  funds  in  bank,  there  ia  no  snob 
fraud,  and  the  debt  is  disoliarged  by  the  pro- 
ceedings In  bankruptcy.  , 
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In  Error  to  the  Supreme  Court  of  the  State 
of  Vermont. 

This  is  an  action  of  general  assumpsit 
originally  brought  in  the  county  court  of 
Franklin  county,  Yt.,  by  the  late  firm  of 
Hammond  &  Burt,  of  which  the  defendant 
in  error,  Deforest  Hammond,  is  the  survivor, 
against  the  plaintiff  in  error,  Sylvester  C. 
Koble,  to  recover  the  sum  of  91,000  in  money 
alleged  to  have  been  received  by  him  of  and 
from  them.  The  defendant  pleaded  the  gen- 
eral issue,  and  also  gave  notice  under  the 
statute,  as  a  special  d^ense,  of  his  discharge 
by  composition  in  bankruptcy,  as  provided 
for  by  tlie  United  States  stntutes.  The  case 
was  tried  by  a  jury,  resulting  in  a  verdict  in 
favor  of  plaintiffs  for  $1,149.83,  for  which, 

fwith  costs,  judgment  was  rendered.  The 
supreme  court  o^lhe  state  affirmed  this  judg- 
ment, (57  Yt.  193.)  and  the  defendant  there- 
upon sued  out  the  writ  of  error,  which  brings 
the  case  here.  The  material  facts  in  the  case 
are  as  follows:  In  Octol)er.  1877,  the  Cen- 
tral Vermont  liailroad  Company,  having  its 
principal  office  in  St.  Albans,  Vt,  where  the 
plaintiff  in  error  also  resided,  was  Indebted 
to  the  firm  of  Hammond  &  Burt,  residents  of 
Franklin,  in  that  state,  in  about  the  sum  of 
S8,600.  It  was  the  custom  of  that  company 
to  pay  its  debts  of  the  character  of  this  one 
in  installments,  and  at  its  own  convenience. 
Hammond  &  Bart,  having  experienced  con- 
siderable difficulty  in  collecting  prior  debts 
from  the  company,  requested  the  plaintiff  in 
error,  as  a  matter  of  accommodation  to  them, 
to  collect  said  indebtedness  for  them,  and  he 
consented  to  do  so.  In  pursuance  of  this  ar- 
rangement they  called  at  his  office  on  the  2d 
of  October,  1877,  he  at  the  time  being  out, 
and  left  for  him  an  order  of  which  the  fol- 
lowing is  a  copy:  "St.  Albans,  Vt.,  Oct.  2, 
1877  Central  Vermont  Railroad  will  please 
pay  to  S.  C.  Noble  or  order  the  whole  amount 
due  to  us.  Hahhond  &  Burt."  Imme- 
diately after  they  had  left  his  office  the  plaintiff 
in  error  came  in,  and,  the  order  being  handed 
to  him,  he  stepped  to  the  door  of  the  office, 
called  to  them  as  they  were  crossing  the 
street  on  their  way  to  the  depot,  and  asked 
them  what  be  should  do  with  the  money 
when  collected.  They  testified  that  they 
then  told  him  "to  keep  the  money  until  they 
called  for  it."  He  testified  that  they  told 
him  "to  keep  and  use  tlie  money  until  they 
called  for  it,"  or  words  to  that  effect.  On 
this  order  the  plaintiff  in  error  collected 
J1,000  from  the  railroad  company, — $500  on 
Octobei  3,  and  $500  on  October  12,  1877,— 
and  deposited  these  sums,  as  collected,  in 
bank,  to  his  own  credit,  as  he  deposited  his 
own  funds.  On  the  26th  of  the  same  month 
be  failed,  and  on  the  6th  of  November,  1877, 
on  the  petition  of  his  creditors,  was  adjudged 
a  bankrupt.  Subsequently  an  offer  of  com- 
position to  his  creditors  was  duly  accepted 
^  and  confirmed  by  a  majority  of  them,  but 
*  was  not  accepted  by  these  plaintiffs.  *It  ap- 
pears from  the  bill  of  exceptions  that  "there 
was  no  evidence  tending  to  show  any  actual 


frand  or  any  fraudalent  Intent  In  tbe  defend- 
ant's mingling  tbe  money  with  his  own,  and 
using  it,"  The  jury  returned  a  verdict  for 
the  defendant  in  error,  under  instructions 
from  the  court  which  authorized  such  a  ver- 
dict, only  If  the  instructions  given  by  the  de- 
fendant in  error  to  the  plaintilf  in  error  were 
to  keep  the  money  until  they  demanded  it. 

A.  P.  Cross,  B.  C.  Smith,  and  Quy  O. 
liable,  for  plaintiff  in  error,  ff.  B.  Start, 
for  defendant  in  error. 

Mr  Justice  Lahab,  after  stating  the  facts 
as  above,  delivered  the  opinion  of  the  court. 

The  case  presented  upon  the  record,  as 
found  by  the  jury,  is  that  of  a  produce  dealer 
who,  having  been  requested  by  parties  to 
collect  money  for  them  as  an  accommodation, 
and  without  compensation,  and  to  keep  it« 
until  they  called  for  it,*  proceeded  to  make* 
such  collection,  and,  withoat  actual  fraud  or 
fraudulent  intent,  deposited  the  proceeds  to 
bis  own  credit  with  his  own  funds;  and  who 
before  he  paid  it  over  was,  by  an  unexpected 
revulsion,  forced  into  bankruptcy,  and  made 
a  composition  with  his  creditors.  The  ques- 
tion involved  is  whether  the  debt  thus  in- 
curred was  within  the  exception  provided 
for  in  section  5117  Bev  St.,  which  is  as  fol- 
lows: "No  debt  created  by  the  fraud  or  em- 
bezzlement of  the  bankrupt,  or  by  bis  defal- 
cation as  a  public  officer,  or  while  acting  in  any 
fid  u clary  character,  shall  be  discha rged  by  pro- 
ceedings in  bankruptcy."  The  judge  on  the 
trial  charged  the  jury  that  the  money  under 
such  circumstances  was  received  in  a  fiduciary 
character,  and  that  the  plaintiffs  must  recov- 
er. The  supreme  court  of  Vermont  affirmed 
the  judgment  of  that  court,  on  the  ground 
that,  though  the  above  charge  was  technical- 
ly erroneous,  it  was  harmless,  because  the 
act  of  the  defendant,  in  mingling  the  money 
with  his  own  and  using  it,  was,  in  the  face 
of  the  plaintiffs'  instruction  to  keep  it  nntil 
they  called  for  it,  a  wrongful  and  fraudulent 
act,  a  betrayal  by  the  defendant  of  the  trust 
reposed  in  him,  and  therefore  a  fraud  which 
created  a  debt  that  was  not  discharged  by  the 
defendant's  composition  with  his  creditors 
under  the  provisions  of  the  bankrupt  law. 
The  effect  to  be  given  to  the  phrases,  "while 
acting  in  a  fiduciary  character,"  and  "cre- 
ated by  tbe  fraud  of  the  bankrupt,"  has  been  I 
considered  and  fully  settled  by  this  court  in  ' 
the  foPnwing  cases:  Chapman  v  Forsyth, 
2  Hov  202;  Neal  v.  Clark,  95  U  S.  704; 
Wolf  v.  Stix,  99  U.  8.  1;  Hennequin  t. 
Clews,  111  U.  S.  676.  4  Sup.  Ct.  Rep.  576; 
Strang  v  Bradner,  114  U.  S.  555,  5  Sup.  a. 
Rep.  1038;  and  Palmer  v.  Hussey,  119  U.  S. 
96.  7  Sup.  Ct.  Rep  168.  The  class  of  debts 
held  by  the  decisions  in  those  cases  to  be  ex- 
cepted from  the  operation  of  bankrupt  pro- 
ceedings has  been  stated  and  illustrated  with 
a  clearness  and  fullness  which  leaves  but 
little  opening  for  any  controversy  with  re- 
gard to  tbe  application  of  the  clause  under 
consideration  to  particular  cases.  Under 
the  bankrupt  act  of  1841,  w^ich  excepted 
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from  discharge  debts  of  the  bankrupt,  creat* 
ated  in  conseqaence  of  a  defalcation  as  a 
Spubllc  offlcer,  or  as  execntor,  administrator, 
•  guardian,  or  trustee,  or  while  acting  in  any 
other  fiduciary  capacity,  this  court,  in  Chap- 
man V.  Forsyth,  held  that  the  cases  enumer- 
ated in  the  act  are  cases  not  of  implied  but 
special  trusts;  that  the  phrsiae,  "in  any  other 
fiduciary  capacity,"  referred,  not  to  those 
trusts  which  the  law  implies  from  the  con- 
tract, and  which  form  an  element  in  every 
agency,  and  in  nearly  all  the  commercial 
transactions  in  the  country,  but  to  technical 
trusts;  and  hence  that  a  factor  who  had  sold 
^e  property  of  his  principal,  and  had  failed 
to  pay  over  to  him  the  proceeds,  did  not  owe 
to  him  a  debt  created  in  a  fiduciary  capacity 
within  the  meaning  of  the  act.  That  decis- 
ion is  stated  by  Mr.  Justice  Bbadlby,  in  the 
opinion  in  Hennequin  v.  Clews,  to  have 
been  "not  only  followed,  but  approved,  by 
the  highest  courts  of  several  of  the  states." 
Under  section  5117,  which  is  substantially  a 
re-enactment  of  the  provision  of  the  act  of 
1841  in  this  regard,  with  the  single  addition- 
al provision  that  "no  debt  created  by  fraud 
shall  be  discharged,"  etc.,  this  court,  on  the 
line  of  the  same  reasoning,  has  construed 
the  word  "fraud, "as  used  in  that  section,  to 
mean  positive  fraud,  or  fraud  in  fact, — in- 
volving moral  turpitude  or  intentional 
wrong,  as  does  embezzlement,  and  not  im- 
plied fraud,  or  fraud  in  law;  and  hence  it 
does  not  apply  to  a  debt  created  by  the  pur- 
chase In  good  faith,  from  an  execntor,  of 
bonds  belonging  to  his  decedent's  estate  at  a 
discount,  although  such  an  act  was  held  to  be 
s  constructive  fraud.  Neal  v  Clark,  supra. 
"Not  does  it  include  such  fraud  as  the  law 
Implies  from  the  purchase  of  property  from 
a  debtor  with  intent  thereby  to  hinder  and 
delay  creditors  in  the  collection  of  their 
debts.  Wolf  V.  Stix,  supra.  Nor  does  it  re- 
fer to  a  debt  arising  from  the  conversion  by 
a  party  to  his  own  use  of  bonds  held  by  him 
merely  as  a  collateral  security  for  the  pay- 
ment of  a  debt,  or  the  performance  of  a  duty, 
and  which  he  fails  to  restore  after  the  pay- 
ment of  the  debt  or  performance  of  the  duty 
to  the  person  who  intrusted  them  to  his 
keeping.  Hennequin  v.  Clews,  supra.  In 
all  these  cases  the  defendant  was  held  to  be 
released  by  the  subsequent  discbarge  in 
bankruptcy. 
g  The  decisions  of  the  state  courts  in  a  great 
•number  and'vailety  of  cases,  as  shown  by 
the  citations  in  the  brief  of  counsel  for 
plaintiff  in  error,  are  in  accord  with  the  con- 
struction, by  this  court,  of  these  clauses  of 
the  section  in  question,  and  have  applied  it 
to  cases  of  agents,  factors,  commission  mer- 
chants, and  bailees  who  have  failed  to  ac- 
count for  proceeds  of  the  sale  of  property 
committed  to  them  for  that  purpose,  or 
moneys  received  upon  collections  intrusted 
to  them.  The  finding  of  the  jury  that  the 
agreement  of  the  plaintiff  in  error  was  to 
collect  the  money  and  keep  it  until  the  de- 
fendants in  error  called  for  it  cannot  be 


taken  to  Imply  an  obligation  to  keep  and  de« 
liver  to  them  the  identical  bills  or  coins. 
Even  If  the  agreement  between  the  parties 
might  be  construed  as  creating  a  trust  in 
some  sense,  it  was  clearly  not  such  a  trust  as 
comes  within  the  provisions  of  the  bankrupt 
act.  Nor  can  the  subsequent  mingling  by 
the  plaintiff  in  error  of  the  money  collected 
with  his  own  constitute  the  actual,  positive 
fraud  contemplated  by  that  act,  but  only 
such  an  implied  fraud  as  is  involved  in  most 
or  all  cases  of  conversion  of  property  or  of 
breach  of  contract.  The  judgment  of  the  su« 
preme  court  of  Vermont  is  in  conflict  with 
the  principles  laid  down  by  the  decisions  of 
this  court,  as  well  as  the  general  drift  of 
those  of  the  several  state  courts,  and  is 
therefore  reversed,  and  the  case  is  remanded 
to  the  court  below,  with  an  instruction  to 
grant  a  new  trial,  and  to  take  such  further 
proceedings  as  may  not  be  inconsistent  with 
this  opinion. 

^~^  (la  o.  8.  8«) 

Abbowsuith  v.  Oleasok  et  ai. 
(January  14, 1889.; 

1.  EqniTT  —  Jdrisdiotioii  —  Judioul    Sales  — 

FRA.UD. 

A  bill  allMing  that  by  coUnsIon  with  the  pur- 
ohaoer  complainant's  crpardlan  privately  made 
two  sales  oi  his  realty  uiree  and  louryears  after 
the  granting  of  an  order  for  private  sale,  and 
after  a  sale  of  part  of  the  land  had  heen  made, 
and  without  further  appraisement,  though  the 
land  had  increased  in  value,  and  without  ad- 
ditional bond,  and  for  the  purpose  of  getting 
money  for  this  guardian's  piivate  gain,  and  al- 
lowing the  purchaser  to  get  the  land  at  an  un- 
der price,  though  the  guardian  had  in  his  hands 
large  sums  as  the  purchaser  knew,  discloses  a 
case  of  fraud  proper  for  equitable  relief. 

2.  ComiTS — ^Fedbrai,  JmusDiorios. 

The  controvert  being  between  citizens  of  dif- 
ferent stotea,  and  the  value  of  the  property  being 
of  the  juriadlcUonal  amount,  the  case  is  withbi 
the  equity  jurisdioUon  of  the  federal  circuit 
court  though  it  involves  rights  arising  under 
judicial  proceedings  in  another  Jurisdiction. 
8.  OuAjaniAir  xvd  Ward — Bond. 

The  validity  of  a  guardian's  bond  cannot  be 
questioned  by  the  ward  beoanse  filed  in  viola- 
tion of  an  agreement  between  the  guardian  and 
sole  surety,  to  procure  another  surety  before  de- 
livery 

4.  Sakb— Sals  or  Wabd's  Rbai/tt— Bond. 

Under  1  Swan  &  C.  Rev.  Bt.  Ohio,  requiring 
a  guardian  on  the  sale  of  the  ward's  realty  to  ex- 
ecute a  bond  "with  sufficient  freehold  sureties, " 
the  bond  is  not  void  because  it  has  but  one  surety. 

5.  Samb. 

Neither  are  the  prooeedings  for  the  stde  void 
because  of  the  failure  to  tajie  such  bond.  The 
court  having  jurisdiction  of  the  subject-matter, 
the  proceedings  are  simply  erroneous.  Follow- 
ing Arrowsmlth  v.  Harmoning,  42  Ohio  St.  254. 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Ohio. 

Bill  by  Dick  £.  Arrowsmlth  against  Ed- 
ward H.  Gleason,  Amelia  F.  Harmening, 
individually  and  as  administratrix  of  John 
F.  Harmening,  deceased,  and  Lydia  M.  Har- 
mening et  al.,  by  guardian,  etc.,  for  relief 
from  a  sale  of  complainant's  realty  by  Glea- 
son as  bis  guardian.  Demurrers  to  the  bill 
were  sustained,  the  suit  was  dismissed,  and 
complainant  appeals. 
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Stnrji  ITeuibegin  and  B.  B.  Ktngslury, 
for  appellant.  W.  O.  Ooohran  and  H.  B. 
HarrU,  for  appellees. 

*  Harlan,  J.  *  This  suit  Involves  the  title 
to  certain  lands  inherited  by  the  plaintifT,  and 
sold  some  years  ago  by  his  statutory  guardian, 
the  defendant  Gleason,  under  authority  con- 
ferred by  proceedings  instituted  by  him  in 
the  probate  court  of  Defiance  county,  in  the 
state  of  Ohio.  The  plaintiff  attacks  the  or- 
der of  sale  as  invalid,  prays  that  the  deeds 
executed  to  the  purchaser  be  declared  void, 
that  an  accounting  in  respect  to  rents  and 
profits  be  had,  and  that  such  other  relief  be 
granted  as  may  be  proper.  The  court  below 
sustained  demurrers  to  the  bill,  and  dismissed 
the  suit  We  are  therefore  to  inquire,  upon 
this  appeal,  whether  the  bill  discloses  a  cause 
of  action  entitling  the  appellant  to  relief  in  a 
court  of  equity. 

The  case  made  by  the  bill  Is  substantially 
as  follows:  The  lands  in  controversy  former- 
ly belon(;ed  to  John  C.  Arrowsmith,  who 
died  in  1869;  his  wife,  and  the  plaintifl,  Ids 
only  child  and  heir-at-law,  surviving  him. 
On  the  15th  of  July,  1869,  Gleason  petitioned 
said  probate  court  to  be  appointed  guardian 
of  the  estate  of  the  plaintiS,  then  but  six 
years  of  age.  He  applied  to  one  Henry 
Hudy,  a  freeholder,  to  become  surety  upon 
his  bond  as  guardian,  in  the  penalty  of 
65,000,  which  Hardy  did,  upon  the  express 
agreement  that  before  the  bond  was  delivered 
Qieason  would  procure  another  surety  of 
equal  responsibility.  Gleason  filed  the  bond 
in  the  probate  court,  without  obtaining  the 
signature  of  an  additional  surety.  The  bond 
contained  no  condition  except  that  if  Glea- 
son "shall  faithfully  discharge  all  his  duties 
as  guardian,  then  the  above  obligation  is  to  be 
void;  otherwise  to  remain  in  full  force."  Up- 
on its  being  filed,  an  order  was  made  appoint- 
ing Gleason  guardian  of  the  plaintiff's  estate, 
and  letters  of  guardianship  were  issued  to  him. 
On  the  22d  of  July,  1869,  Gleason  filed  a 
petition  in  the  probate  court  of  Defiance 
county,  representing  that  no  personal  estate  of 
gg  the  ward  had  ever  come  to  his  possession  or 

*  knowledge,  and  that  there  was  no  such  estate 
dependent  upon  the  settlement  of  the  father's 
•state,  or  upon  the  execution  of  any  trust. 
That  his  ward  was  the  owner  of  the  fee- 
simple  of  certain  tracts  of  lands  in  Defiance 
county,— one  being  section  36  in  that  county, 
containing  640  acres,  less  a  small  strip  con- 
taining 6.25  acres,  used  and  occupied  by  the 
Wabash,  St.  Louis  &  Pacific  Bailroad  (Com- 
pany as  way-ground,  and  others  aggregating 
400  acres;  and,  in  addition,  a  tract  of  about 
7  acres  in  Paulding  county.  That  the  ward 
was  also  tlie  owner  of  the  fee-simple,  by  vir- 
tue of  tax  titles,  of  certain  other  described 
tracts  of  lands  in  Defiance  county,  aggregat- 
ing nearly  1,000  acres,  all  of  which,  the  peti- 
tion alleged,  were  wild  lands,  yielding  nc  in- 
come. That  be  bad  received  no  rents  what- 
ever from  any  of  the  ward's  real  estate. 
That  its  saie  was  necessary  for  the  mainte- 


nance and  education  of  the  ward,  who  was  in* 
debted  for  boarding  and  lodging  in  the  sum 
of  8210.  That  there  were  no  liens  upon  it, 
to  his  knowledge;  and  that  the  widow  had  a 
dower  Interest  in  said  lands.  The  prayer  of 
the  petition  was  that  the  infant  and  widow 
be  made  defendants ;  that  dower  be  setoff  to 
the  latter;  that  tlie  guardian  be  ordered  to 
sell  the  real  estate  for  the  purposes  above  set 
forth;  and  that  petitioner  have  such  other 
relief  as  was  proper.  The  court  ordered  no- 
tice to  be  served  upon  the  widow  and  infant 
of  the  hearing  of  the  petition  on  the  10th  day 
of  August  1869.  Personal  notice  was  given 
to  the  former,  and  the  latter  was  notifi»i  by 
a  written  copy  being  left  at  the  residence  of 
his  mother.  The  widow  filed  an  answer  in 
the  probate  court,  waiving  a  formal  assign* 
ment  of  dower  by  metes  and  bounds,  and  ask- 
ing such  sum  out  of  the  proceeds  of  sale,  in 
lieu  of  dower,  as  was  just  and  reasonable. 

On  the  10th  of  August,  1869,  the  causa 
was  heard,  the  probate  court  deciding  that 
the  real  estate  named  therein  should  be  sold. 
Thereupon  appraisers  were  appointed  to  re- 
port its  fair  cash  value.  On  the  17th  of 
August,  1869,  the  probate  court,  without 
having  taken  any  bond  from  the  guardian, 
except  the  one  above  referred  to,  wliich  was 
conditioned  simply  for  the  faithful  discharge^ 
of  his  duties,  made*this  order:  "It  is  there-* 
fore  ordered  by  the  court  that  the  same  [the 
report]  be,  and  it  is  hereby,  approved  and 
confirmed;  and  the  said  Edward  H.  Gleason 
having  upon  his  appointment  as  such  guard* 
ian  given  bond  with  reference  to  the  value 
and  sale  of  the  said  real  estate  of  his  said 
ward,  which  bond  is  now  adjudged  to  be  suf- 
ficient for  the  purposes  hereof,  therefore  the 
giving  of  additional  bond  is  hereby  dispensed 
with."  And  on  the  10th  day  of  November, 
1869,  the  following  order  of  sale  was  entered 
in  said  cause:  "Said  guardian  is  ordered  to 
proceed  to  sell  said  lands,  or  any  parcel 
thereof,  at  private  sale,  but  at  not  less  than 
the  appraised  value  thereof,  and  upon  the 
following  terms:  One-third  cash  in  hand  on 
the  day  of  sale,  one-third  in  one  year,  and 
one-third  in  two  yeara,  with  interest,  pay- 
able annually,  and  the  deferred  payments  to 
be  secured  by  mortgage  on  the  premises 
sold."  Within  a  few  days  after  this  order 
was  made,  Gleason  reported  to  the  probate 
court  that  he  had  sold  to  John  Frederick 
Harmening,  at  private  sale,  and  for  the  sum 
of  $1,587.50,  "that  being  the  full  amount  of 
the  appraised  value  thereof,"  the  south-east 
quarter  of  said  section  36.  excluding  the 
small  strip  occupied  by  the  railway  company 
The  sale  was  approved,  and  the  guardian  di« 
rected  to  make  a  conveyance  to  the  pur- 
chaser; reserving  for  the  widow,  in  lieu  of 
dower,  the  sum  of  $400  out  of  the  proceeds. 

The  bill  charges  that  on  the  15th  of  Feb- 
ruary, 1873,  more  than  three  years  after 
the  said  order  of  sale  was  entered,  and  with- 
out any  new  or  further  appraisement  of 
plaintiff's  lands, — though  their  value,  as  ha 
was  informed,  had  greatly  advanced, — and 
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without  any  additional  bond  Iiaving  been 
executed,  Oleason,  "for  the  purpose  of  get- 
ting money  into  his  hands  for  his  own  pri- 
Tate  gain,  and  without  reference  to  the  true 
interest  of  his  ward,"  and  "willing  to  allow 
the  said  Ilarmening  to  get  at  a  low  and  un- 
der price  the  lands"  of  tlie  plaintiff,  and 
"though there  was  no  necessity  whatever  for 
said  sale,  as  he,  the  said  Gleason,  and  the 
said  Harmening  well  knew,"  sold  to  the  lat- 
ter at  private  s^e,  for  the  sum  of  $872.10  the 
east  half  of  the  south-west  quarter  of  section 
§36  in  Defiance  county,  containing  80  acres, 
•and  the'tract  of  7.21  acres  in  Faulding 
county;  which  sale,  being  reported  to  the 
probate  court,  was  by  it  wrongfully  approved, 
and  a  deed  directed  to  be  made  and  was  made 
to  the  purchaser,  the  sum  of  S200  being  re- 
served out  of  the  proceeds,  pursuant  to  the 
order  of  the  court,  for  the  dower  interest  of 
the  widow.  The  plaintiff  also  alleges  that, 
notwithstanding  there  was  no  necessity  for 
any  further  sale  or  sacrifice  of  his  estate  of 
Inberitance,  Gleason,  on  the  4th  day  of  De- 
cember, 1874,  although  having  in  his  hands, 
unexpended,  large  sums  derived  from  the 
aale  of  the  above  premises,  as  well  as  consid- 
erable sums  received  from  the  release  of  tax 
titles,  all  of  which  was  known  to  Harmen- 
ing, and  without  any  new  appraisement  of 
the  plaintiff's  lands,  (though  they  had  risen 
greatly  in  value,)  and  without  giving  an  ad- 
ditional bond  or  obtaining  a  new  order  of 
aale,  ("for  the  purpose  of  getting  money  into 
bis  bands  for  tiis  own  private  gain,  without 
reference  to  the  true  Interest  of  your  orator 
in  the  premises,  and  willing  that  the  said 
Harmening  should  get  the  lands  bought  at  a 
low  and  under  price,  connived  and  colluded 
with  him,  the  said  Harmening,  to  sell  the 
said  lands  hereinafter  described,  in  violation 
of  his  duties  and  the  trust  imposed  on  him, 
claiming  to  act  on  the  said  order  of  sale  long 
since  entered  in  said  court, — December  4, 
1874, — sold  Harmening  the  following  de- 
scribed lands,  situated  in  Defiance  county 
aforesaid,  viz.,  the  north  half  of  section 
thirty-six,  in  township  four  north,  of  range 
three  east,  and  the  west  half  of  the  same  sec- 
tion in  the  same  township  and  range,  con- 
taining together  four  hundred  acres,  for  the 
sum  of  six  thousand  dollars,  and  reported 
the  sale  to  the  said  court  on  the  same  day, 
and  the  same  was  without  proper  examina- 
tion or  opportunity  for  the  friends  of  the 
said  ward,  your  orator,  or  his  relatives,  to 
examine  the  same  and  advise  the  said  court 
or  the  said  Gleason  in  the  premises,  iuprop* 
erly — ^illegally  confirmed  the  said  sale;  and 
ordered  the  said  guardian  to  make,  execute, 
and  deliver  a  deed  for  the  same  to  the  said 
Harmening  on  his  compliance  with  the  terms 
of  sale;  and  further  ordered  the  said  guard- 
ian to  pay  out  of  the  proceeds  of  said  sale  tlie 
■am  of  fifteen  hundred  dollars  as  and  for  the 
{{dower  interest  therein  held  by  the  said  Mary 
■  Arrowsmith.")  *The  bill  further  charges 
that  the  order  authorizing  said  sales  to  be 
made,  as  well  as  the  orders  confirming  them. 


was  illegal;  that  the  sales  made  by  Gleason 
were  in  violation  of  his  trust  and  in  fraud 
of  his  rights,  "as  the  said  Harmening  and 
the  said  Gleasoit  well  knew;"  that  he  has 
never  received  from  said  Gleason,  or  from 
any  source,  to  his  knowledge,  any  of  the 
proceeds  of  such  sales,  nor  to  his  knowledge, 
belief,  or  information,  has  any  part  thereof 
been  applied  for  his  benefit;  and  that  the 
deeds,  placed  upon  record  by  Ilarmening,  so 
cloud  his  title  to  said  lands  that  he  cannot 
sell  them,  or  otherwise  enjoy  the  beneficial 
use  of  them.  After  averring  that  he  has  been 
a  non-resident  of  Ohio  since  1869;  that  Har- 
mening enjoyed,  up  to  his  death,  all  the 
rents  and  profits  of  said  lands;  that  his  heirs 
at  law,  who  are  infants,  and  defendants 
herein,  are  in  possession  of  them,  claiming 
to  hold  them  under  said  pretended  sales  and 
deeds;  and  that  Gleason  has  been  for  a  long 
time  hopelessly  insolvent,  so  that  an  action 
at  law  against  him  would  be  unavailing, — he 
prayed  that  a  decree  be  rendered  setting 
aside  and  vacating  the  order  of  sale  in  the 
probate  court,  and  all  proceedings  therein  af- 
fecting his  title  to  the  lands,  and  declaring 
the  same,  as  well  as  the  deeds  executed  by 
his  pretended  guardian,  to  be  void  and  of  no 
effect.  He  also  prayed  for  the  additional  re- 
lief, specific  and  general,  indicated  in  the  be- 
ginning of  tills  opinion.  g 
One  of  the  grounds  of  demurrer  was  that* 
the  plaintiff  had,  upon  his  own  showing,  a 
plain,  adequate,  and  complete  remedy  at  law, 
namely,  an  action  of  ejectment  for  the  re* 
covery  of  the  lands  in  controversy.  The 
statute  of  Ohio  in  force  at  the  time  Gleason 
was  appointed  guardian,  as  well  as  when  these 
lands  were  sold  by  him,  provides  that,  "be* 
fore  any  person  shall  be  appointed  guardian 
of  the  person  and  estate,  or  of  tiie  estate 
only,  of  any  minor,  he  *  *  *  shall  give 
bond,  with  freehold  sureties,  payable  to  the 
state  of  Ohio,  *  *  *  which  bond  shall 
be  conditioned  for  the  faithful  discharge  of 
the  duties  of  said  person  as  such  guardian, 
and  shall  be  approved  by  the  court  making 
such  appointment. "  1  Swan  &  0.  Bev.  St. 
Ohio,  671.  The  same  statutes  prescribe  the 
mode  in  which,  and  the  purposes  for  which, 
the  real  estate  of  a  minor  may  be  sold.  They 
give  power  to  the  probate  court,  by  wbi(^ 
the  guardian  of  the  person  and  estate,  or  of 
the  estate  only,  was  appointed,  upon  the  ap- 
plication by  petition  of  such  guardian,  to  or- 
der the  sale  of  the  minor's  real  estate,  when* 
ever  necessary  for  his  education  or  support, 
or  for  the  payment  of  his  just  debts,  or  for 
the  discharge  of  any  liens  on  Ids  real  estate, 
or  when  such  estate  is  suffering  unavoidable 
waste,  or  a  better  investment  of  the  value 
thereof  can  be  made;  and.  if  it  is  satisfied 
that  bis  real  estate  ought  to  be  sold,  then 
three  freeholders  must  be  appointed  to  ap- 
praise, under  oath,  its  fair  cash  value.  It  is 
further  provided:  "Sec  27.  Upon  the  ap- 
praisement of  said  real  estate  being  filed, 
signed  by  said  appraiser,  the  court  shall  re* 
quire  such  guardian  to  execute  a  bond,  with 
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snffldont  freehold  saretles,  payable  to  fhe 
state  of  Ohio,  in  double  the  appraised  valae 
of  such  real  estate,  with  condition  for  the 
f  aillif  ul  discharge  of  his  duties,  and  the  faith- 
ful payment  and  accounting  for  of  all  men- 
eys  arising  from  such  sale  according  to  law. 
Sec.  28,  [ks  amended  by  act  Feb.  15,  1867.] 
Upon  such  bond  being  filed  and  approved  by 
the  court,  it  shall  order  the  sale  of  such  real 
estate:  •  •  •  provided,  however,  that 
if  it  is  made  to  appear  to  such  probate  court 
that  it  will  be  more  for  tlie  interest  of  said 

*  ward  to  sell  such  real  estate  at  private  sale, 

*  it  may  authorize  said  guardian  to  sell,*eitber 
In  whole  or  in  parcels,  and  upon  such  terms 
of  payment  as  may  be  prescribed  by  the 
court;  and  in  no  case  shall  such  real  estate 
be  sold  at  private  sale  for  less  than  the  ap- 
praised value  thereof."  ISwan&C.  Bev  St. 
Ohio,  671,  672, 675;  sections  6,  22-28,  inclu- 
sive: 1  S.  &  S.  383. 

It  is  evident  that  the  bill  was  framed  upon 
the  theory  (1)  that  the  bond  given  by  the 
guardian  at  the  time  of  his  appointment  was 
void,  because  filed  in  violation  of  Gleason's 
agreement  with  Hardy,  and  because  it  con- 
tained the  name  of  but  one  surety ;  (2)  the  pro- 
bate court  was  without  jurisdiction,  and  its 
proceedings  were  absolutely  void,  because  the 
guardian  did  not  execute  the  additional  bond 
required  by  the  two  sections  last  above 
quoted.  If  these  propositions  were  sound,  it 
might  be,  as  contended,  that  the  plaintiff  has  a 
plain,  adequate,  and  complete  remedy  at  law. 
^ut  we  are  of  opinion  that  they  cannot  be 
sustained.  As  to  the  first  one,  it  is  clear  that 
the  delivery  of  the  bond  that  Hardy  signed, 
without  procuring  an  additional  surety,  was 
a  thing  of  which  he.  but  not  the  plaintiff, 
may  complain.  Besides,  the  statute,  upon 
any  reasonable  interpretation,  does  not  re- 
quire a  bond  with  more  than  one  freehold 
surety.  The  words  "  with  freehold  sureties" 
are  not  to  be  taken  literally,  so  as  to  forbid 
the  acceptance  of  a  guardian's  bond  with  one 
surety,  having  sufficient  property  to  make  it 
good  for  the  entire  amount  prescribed  by 
the  statute.  As  to  the  suggestion  that  the 
proceedings  in  the  probate  court  were  void, 
because  of  its  failure,  upon  the  return  of  the 
appraisement,  to  require  from  the  guardian 
an  additional  bond  conditioned  "for  the  faith- 
ful discharge  of  his  duties,  and  the  faithful 
payment  and  accounting  for  of  all  moneys 
arising  from  such  sale,  according  to  law," 
we  are  of  opinion  that  it  is  fully  met  by  the 
decision  of  the  supreme  court  of  Ohio  in  Ar- 
rowamith  v.  Harmoning,  42  Ohio  St.  254, 
259.  That  was  an  action  at  law  by  the  pres- 
ent appellant  against  Harmenlng  to  recover 
possession  of  the  real  estate  now  in  contro- 
versy. The  question  was  there  distinctly 
g  made  by  him  that  the  order  of  sale  by  the 

*  probate  court  was  void,  by  reason  of  its*neg- 
lecting  to  take  this  additional  bond.  Adher- 
ing to  its  prior  decision  in  Mauarr  v.  Far- 
rish,  26  Ohio  St.  636,  the  court  held  that,  al- 
though the  order  of  sale  and  the  confirmation 
of  the  sales  may  have  been  erroneous,  the 


probate  ooart  had  Jurisdiction  of  the  subject- 
matter,  and  of  the  parties,  and  its  action, 
therefore,  was  not  void.  It  f  urtlier  said  that 
the  decision  in  Mauarr  v.  Farrish  had  be- 
come a  rule  of  property  in  Ohio,  and  could 
not  be  disturbed  without  consequences  of  a 
mischievous  character.  It  is  thus  seen  that 
the  question  now  presented,  as  to  the  Juris- 
diction of  the  probate  court  to  make  the  or- 
der for  the  sale  of  the  lands  now  in  contro- 
versy, and  to  confirm  the  several  sales  re- 
ported by  the  guardian,  has  been  determined 
adversely  to  the  appellant  in  an  action 
brought  by  him  against  the  present  appellees. 
As  this  construction  of  the  local  statute 
should,  under  the  circumstances  stated  by 
the  supreme  court  of  Ohio,  be  followed  by 
the  circuit  court,  we  cannot  approve  the  sug- 
gestion that  the  appellant  has  an  adequate 
remedy  by  an  action  of  ejectment  for  the  re- 
covery of  these  lands. 

But  is  the  appellant  without  remedy  for 
the  wrong  alleged  to  have  been  done  to  him  ? 
We  think  not.  If  all  the  substantial  aver- 
ments of  his  bill  are  true, — and,  upon  de- 
murrer, they  must  be  so  regarded, — he  makes 
a  case  of  actual  fraud  upon  the  part  of  his 
guardian,  in  which  Harmening  to  some  ex- 
tent participated,  or  of  which,  at  the  time, 
he  either  had  knowledge,  or  such  notice  as 
put  him  npon  inquiry.  According  to  these 
averments,  there  was  no  necessity  whatever 
for  these  sales,  at  least  for  the  sale  of  the  E. 
i  of  the  S.  W.  i  of  section  36,  township  4  N.. 
range  3  £.,  in  Defiance  county,  containing 
80  acres,  or  of  the  smaller  tract  in  Fanlding 
county,  or  of  the  400  acres  In  Defiance  county 
that  were  sold  In  December,  1874.  It  is  al- 
leged, and  by  the  demurrer  it  is  admitted, 
that  when  the  last  sale  was  made,  Gleason 
had  In  his  hands  unexpended,  as  Harmening 
well  knew,  large  sums  derived  from  the  pre- 
vious sales,  as  well  as  considerable  amounts 
received  from  releases  of  tax  titles  on  lands 
held  by  appellant;  and  yet,  by  collusion  with 
Harmening,  and  In  order  that  the  latter* 
might  get*the  lands  for  less  than  their  valoa,? 
he  made  the  sale  of  the  400  acres. 

But  it  is  insisted  that  the  circuit  court  of 
the  United  States  sitting  in  Ohio  is  without 
jurisdiction  to  make  such  a  decree  as  is  spe- 
cifically prayed  for,  namely,  a  decree  setting 
aside  and  vacating  the  orders  of  the  probate 
court  of  Defiance  county.  If  by  this  is  meant 
only  that  the  circuit  cuurt  cannot  by  ite  or- 
ders act  directly  upon  the  probate  court,  or 
that  the  circuit  court  cannot  compel  or  re- 
quire the  probate  court  to  set  aside  or  vacate 
its  own  orders,  the  position  of  the  defendants 
could  not  be  disputed.  But  it  does  not  fol- 
low that  the  right  of  Harmening  in  his  life- 
time, or  of  his  heirs  since  his  death,  to  hold 
these  lands,  as  against  the  plaintiff,  cannot 
be  questioned  in  a  court  of  general  equitable 
jurisdiction  upon  the  ground  of  fraud.  If 
the  case  made  by  the  bill  is  clearly  established 
by  proof,  it  may  be  assumed  that  some  state 
court  of  superior  jurisdiction  and  equity 
powers,  and  having  before  it  all  the  parties 
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Interested,  might  aftoid  the  plaintifl  relief  of 
a  sabetantial  character.  But  whether  that 
be  BO  or  not,  it  is  difficult  to  perceive  why 
the  circnit  court  is  not  bound  to  give  relief 
accordiDg  to  the  recognized  rules  of  equity, 
as  administered  in  the  courts  of  the  United 
States;  the  plainliC  being  a  citizen  of  Ke- 
vada,  the  defendants  citizens  of  Ohio,  and  the 
value  of  the  matter  in  dispute,  exclusive  of 
interest  and  costs,  being  in  excess  of  the 
amount  required  for  the  original  jurisdiction 
of  such  courts. 

A  leading  case  upon  this  point  is  Payne  v. 
Hook,  7  WaU.  425.  430.  That  was  a  suit. 
in  the  circuit  couit  of  the  United  States  for 
Missouri,  by  a  citizen  of  Virginia  against  a 
public  administrator,  to  obtain  a  distributive 
share  of  an  estate  then  under  administration 
in  a  conrt  of  Missouri.  It  was  objected  that 
the  complainant,  if  a  citizen  of  Missouri, 
could  obtain  redress  only  through  the  local 
probate  court,  and  that  she  had  no  better  or 
difCerent  rights  by  reason  of  being  a  citizen 
of  Virginia.  But  this  court,  observing  that 
the  constitutional  right  of  the  citizen  of  one 
state  to  sue  a  citizen  of  another  state  in  the 
courts  of  the  United  States,  instead  of  resort- 
ting  to  a  state  tribunal,  would  be  worth  noth- 
•  Ing.  if  the  court  in*which  the  suit  is  insti- 
tuted could  not  proceed  to  judgment,  and  af- 
ford a  suitable  measure  of  redress,  said :  "  We 
bare  repeatedly  held  •  that  the  jurisdiction  of 
the  courts  of  the  United  States  over  contro- 
versies between  citizens  of  different  states 
cannot  be  impaired  by  the  laws  of  the  states 
which  prescribe  the  modes  of  redress  in  their 
courts,  or  which  regulate  the  distribution  of 
their  Judicial  power.'  If  legal  remedies  are 
sometimes  modifled  to  suit  the  changes  in 
the  laws  of  the  states  and  the  practice  of 
their  courts,  it  is  not  so  with  equitable.  The 
equity  jurisdiction  conferred  on  the  federal 
oonrts  is  the  same  that  the  high  court  of 
chancery  in  England  possesses;  is  subject  to 
nether  limitation  nor  restraint  by  state  leg- 
islation, and  is  uniform  throughout  the  dif- 
ferent states  of  the  Union.  The  circuit  cou  rt 
of  the  United  States  for  the  district  of  Mis- 
Bouri,  therefore,  had  jurisdiction  to  hear  and 
determine  this  controversy,  notwithstanding 
the  peculiar  structure  of  the  Missouri  pro- 
bate system,  and  was  bound  to  exercise  it  if 
(be  bill,  according  to  the  received  principles 
of  equity,  states  a  case  for  equitable  relief. 
The  absence  of  a  complete  and  adequate  rem- 
edy at  law  is  the  only  test  of  equity  jurisdic- 
tion, and  the  application  of  this  principle  to 
a  particular  case  must  depend  on  the  charac- 
ter of  the  case  as  disclosed  in  the  pleadings. " 
While  there  are  general  expressions  in  some 
cases  apparently  asserting  a  contrary  doc- 
trine, the  later  decisions  of  this  court  show 
that  the  proper  circuit  court  of  the  United 
States  may,  without  controlling,  supervis- 
ing, or  annulling  the  proceedings  of  state 
courts,  givesucli  relief,  in  acase  like  the  one 
before  us,  as  is  consistent  with  the  principles 
of  equity.  As  said  in  Barrow  v.  Huuton, 
99  U.  S.  80,  85,  the  character  of  the  case  is 
T.98.0.— 16 


always  open  to  examination,  "for  the  purpose 
of  determining  whether,  ratione  materia, 
the  courts  of  the  United  States  are  incompe- 
tent to  take  jurisdiction  thereof.  State  rules 
on  the  subject  cannot  deprive  them  of  it." 

This  whole  subject  was  fully  considered  in 
Johnson  v.  Waters,  111  U.  S.  640.  667,  4 
Sup.  Ct.  Eep.  619.  That  was  an  original 
suit  in  the  circuit  court  of  the  United  States 
for  the  district  of  Louisiana.  It  was  brought 
by  a  citizen  of  Kentucky  against  citizens  ofo 
'Louisiana.  Its  main  object  was  to  set  aside* 
as  fraudulent  and  void  certain  sales  made  by 
a  testamentary  executor  under  the  orders  of 
a  probate  court  in  the  latter  state.  It  was 
contended  that  the  plaintiff  was  concluded  by 
the  proceedings  in  the  probate  court,  which 
was  alleged  to  have  exclusive  jurisdiction  of 
the  subject-matter,  and  that  its  decision  was 
conclusive  against  the  world,  especially 
against  the  plaintiff,  a  party  to  the  proceed- 
ings. This  court,  while  conceding  that  the 
administration  of  the  estate  there  in  question 
properly  belonged  to  the  probate  court,  and 
that,  in  a  general  sense,  the  decisions  of  that 
court  were  conclusive  and  binding,  especial- 
ly upon  parties,  said:  "But  this  is  not  uni< 
versallytrue.  The  most  solemn  transactions 
and  judgments  may,  at  the  instance  of  the 
parties,  be  set  aside  or  rendered  inoperative 
for  fraud.  The  fact  of  being  a  party  does 
not  estop  a  person  from  obtaining  in  a  court 
of  equity  relief  against  fraud.  It  is  gener^ 
ally  parties  that  are  the  victims  of  fraud. 
The  court  of  chancery  is  always  open  to  hear 
complaints  against  it,  whether  committed  in 
pais  or  in  or  by  means  of  judicial  proceed- 
ings. In  such  cases  the  court  does  not  act 
as  a  court  of  review,  nor  does  it  inquire  into 
any  irregularities  or  errors  of  proceeding 
in  another  court;  but  it  will  scrutinize  the 
conduct  of  the  parties,  and,  if  it  finds  that 
they  have  been  guilty  of  fraud  in  obtaining  a 
judgment  or.  decree,  it  will  deprive  them  of 
the  benefit  of  it,  and  of  any  inequitable  ad  van- 
tage  which  they  have  derived  under  it,"— 
citing  2  Story.  Eq.  Jur.  §§  1570,  1573;  Kerr, 
Fraud  Sc,  M.  852,  853;  Gaines  v.  Fuentes.  92 
U.  S.  10;  and  Barrow  v.  Hunton.  99  U.  S.  80. 

So  in  Reigal  T.  Wood,  1  Johns.  Cb.  402, 
406:  "Relief  is  to  be  obtained,  not  only 
against  writings,  deeds,  and  the  most  solemn 
assurances,  but  against  judgments  and  de* 
crees,  if  obtained  by  fraud  and  imposition." 
To  the  same  effect  is  Bowen  v.  Evans.  2  H. 
L.  Cas. 257,281:  "If  a  case  of  fraudbeestab. 
lished.  equity  will  set  aside  all  transactions 
founded  upon  it,  by  whatever  machinery 
they  may  have  been  effected,  and  notwith- 
standing any  contrivances  by  which  it  may 
have  been  attempted  to  protect  them.  It  ii 
immaterial,  therefore,  whether  such  ma^ . 
chinery  and  contrivances  consisted  of  a  de-o 
cree  of  a  court*of  equity,  and  a  purcluise  un-** 
der  it,  or  of  a  judgment  at  law,  or  of  other 
transactions  between  the  actors  in  the  fraud." 
See,  also,  Colclough  v.  Bolger,  4  Dow,  54, 64; 
Barnesly  v.  Powel,  1  Ves.  Sen.  120, 284,  289; 
Richmond  v.  Tayleur,  1  P.  Wms.  736;  Nilea 
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r.  Anderson.  5  How.  (Miss.)  865, 886.  These 
principles  control  the  present  case,  which,  al- 
though involving  rights  arising  under  ju- 
cUcial  proceedings  in  another  jurisdiction,  is 
an  original,  independent  suit  for  equitable 
relief  between  the  parties;  such  relief  being 
grounded  upon  a  new  state  of  facts,  disclos- 
ing, not  only  imposition  upon  a  court  of  jus- 
tice in  procuring  from  it  authority  to  sell  an 
infant's  lands  when  there  was  no  necessity 
therefor,  but  actual  fraud  in  the  exercise, 
from  time  to  time,  of  the  authority  so  ob- 
tained. As  this  case  is  within  the  equity 
jurisdiction  of  the  circuit  court,  as  defined 
by  the  constitution  and  laws  of  the  United 
States,  that  court  may,  by  its  decree,  lay  hold 
of  the  parties,  and  compel  them  to  do  what, 
according  to  the  principles  of  equity,  they 
ought  to  do;  thereby  securing  and  establish- 
ing the  rights  of  which  the  plaintiff  is  alleged 
to  have  been  deprived  by  fraud  and  collusion. 
Tlie  decree  is  reversed,  and  the  cause  re- 
manded, with  directions  to  overrule  the  de- 
murrers, to  require  the  defendants  to  an- 
swer, and  tor  further  proceedings  consistent 
with  law. 


(128  U.  S.  186) 


BUUDT  V.  COCKB. 

(November  13, 1888.) 

1.  Batiks  Ain)  Banking — Inbolvunot— Ltabiutt 
OF   Stockholdxbs— Mabbibd  Wouxx— Plbad- 

INS. 

A  bill  to  enforce  against  the  separate  estate  of 
a  married  woman  an  assessment  upon  shares  of 
national  bank  stock,  is  not  open  to  the  objection 
that  it  does  not  allege  that  she  had  capacity  to 
become  a  stockholder,  whether  she  became  such 
before  or  after  marriage,  where  It  alleges  that 
she  was  the  owner  of  the  shares,  and  where  a 
statute  of  tiie  state  in  which  the  bank  is  located, 
(Dig.  St.  Ark.  1874,  i  4101,)  provides  that  a  mar- 
ried woman  may  transfer  her  property,  carry 
on  any  business,  and  perform  any  serrioes,  on 
her  separate  account,  and  that  her  earnings 
shaU  be  her  separate  property,  and  may  be  used 
or  invested  by  her  In  her  name. 
9l  Same— Equitt— Jcbibdiction. 

The  bill  alleging  that  the  married  woman  is 
possessed  of  property  in  her  own  right  snfflcieot 
to  pay  the  assessment,  and  prayine  for  a  decree 
of  payment  therefrom,  and  the  bill  of  revivor 
filed  after  her  death  against  her  husband,  pray- 
ing for  relief  out  of  the  assets  received  by  him 
as  her  legatee,  devisee,  or  executor,  the  case  la 
one  of  equitable  cognizance. 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kentucky. 

Bill  by  Martin  L.  Bundy,  receiver  of  the 
Hot  Springs  National  Bank,  against  William 
M.  Cocke,  and  Amanda  M.,  his  wife,  and 
James  Flanagan,  and  Sue,  his  wife,  to  en- 
force an  assessment  npon  shares  of  bank 
stock  held  by  the  married  women  defendants. 
The  bill  was  amended  by  striking  out  the 
names  of  Flanagan  and  wife  as  defendants. 
Mrs.  Cocke  having  died,  complainant  filed  a 
bill  of  revivor  against  her  husband.  De- 
murrers to  both  bills  were  sustained.  Com- 
plainant declined  to  amend,  and  appeals  from 
a  decree  of  dismissal. 

John  Mason  Brown,  Alex.  P.  Humphrey, 
and  George  M.  Davie,  for  appellant.  B.  F. 
Buckner,  for  appellee. 


Blatchfoed,  J.  On  the  4th  of  February, 
1885,  Martin  L.  Bundy,  receiver  of  the  Hot 
Springs  National  Bank  of  Hot  Springs,  in  the 
state  of  Arkansas,  Qled  his  bill  of  complaint 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Kentucky,  against  William  M. 
Cocke  and  Amanda  M.  Cocke,  his  wife,  and 
James  Flanagan  and  Sue  Flanagan,  his  wife, 
all  of  the  defendants  being  alleged  in  the  bill 
to  be  citizens  of  Kentucky.  Ttie  bill  allegea 
that  on  the  1st  of  March,  1884,  the  bank  was 
a  corporation  created  and  organized  under 
the  national  banking  statutes,  with  a  capital* 
stock  of  050,000,  divided  into*  500  shares  of? 
$100  each  at  their  par  valne;  that  it  had  its 
office  of  discount  and  deposit  in  the  city  of 
Hot  Springs,  in  the  state  of  Arkansas;  that  it 
suspended  the  business  of  banking  on  the 
27th  of  May,  1884;  that  the  plaintiff  was 
duly  appointed  receiver  of  the  bank  on  the 
2d  of  June,  1884;  and  that,  on  the  25tb  of 
July,  1884,  the  comptroller  of  the  currency 
determined  that  it  was  necessary  to  enfoive 
the  individual  liability  of  the  shareholders  In 
the  bank,  to  the  amount  of  50  per  centum  of 
the  par  value  of  its  capital  stock,  "and  did 
make  an  order  and  requisition  on  the  stock- 
holders, and  each  and  every  one  of  them,  ' 
equally  and  ratably,  as  the  shares  were  held 
and  owned  by  them,  respectively,  at  the 
time  said  bank  suspended  and  ceased  to  do 
business, "  and  directed  the  plaintiff  "as  such 
receiver"  to  take  the  necessary  leg^  proceed- 
ings to  enforce  such  assessment  against  the 
shareholders  in  said  bank,  and  each  and  every 
one  of  them.  The  bill  then  contains  the  fol- 
lowing allegation:  "And  your  orator  wonld 
further  stat«  that  on  the  27th  day  of  May,  A. 
D.  1884,  when  said  bank  suspended  and 
ceased  to  do  business,  Amanda  M.  Cocke, 
wife  of  William  M.  Cocke,  (both  of  whom 
are  made  defendants  hereto,)  was  the  owner 
of  one  hundred  shares  of  the  capital  stock 
thereof,  of  the  par  value  of  ten  thousand 
dollars,  and  the  same  still  stands  In. her  name 
on  the  books  of  the  said  association,  on  which 
the  equal  and  ratable  assessment  and  requi- 
sition made  by  the  comptroller  as  aforesaid 
is  Bve  thousand  dollars,  with  interest  ther» 
on  from  the  said  25th  day  of  July,  1884;  that 
said  defendant  Amanda  is  possessed  of  prop- 
erty in  her  own  right  amply  sufficient  to  pay 
said  assessment,  but  utterly  refuses  to  do  ' 
so."  Then  follows  a  like  allegation  as  to 
Mrs.  Flanagan,  as  the  owner  of  twelveshares 
of  the  stock.  The  prayer  of  the  bill  is  that  an 
account  be  taken  of  the  shares  of  stock  held 
by  each  of  the  married  women  defendants, 
respectively,  at  the  date  of  such  suspension, 
and  the  assessment  and  requisition  made  by 
tlie  comptroller  of  the  currency  thereon,  and 
that  a  decree  be  made  for  the  payment  there- 
of out  of  the  separate  property  held  by  the 
married  women  defendants  in  theirown  right,^ 
as  each  may  be  found  indebted,  with  inter« 
est.  *Mr.  and  Mrs.  Cocke  tiled  a  demurrer  to!* 
the  bill  for  want  of  equity  and  also  for  mal- 
tlfarlousness.  The  plaintiff  then  amended 
the  bill  by  striking  out  the  names  of  FUaur 


Digitized  by 


Google 


WALLACE  V.  JOHNSTONE. 


248 


gan  and  hia  wife  as  defendants;  and,  in  Jvlj, 
1885.  he  filed  a  bill  of  leviTor,  based  on  the 
fact  of  the  death  of  Mrs.  Cocke  in  March, 
1885.  The  bill  of  revivor  alleges  that  when 
Mis.  Cocke  died,  she  was  a  citizen  of  Een- 
tucky,  and  was  domiciled  and  resident  there- 
in; that  she  left  a  will  whereby  her  hnsbaud 
was  appointed  her  sole  executor,  and  her 
sole  residuary  legatee  and  devisee;  that  the 
will  had  been  duly  proved  and  recorded  in 
the  proper  court  in  Kentucky;  and  that  Mr. 
Cocke  had  accepted  the  terms  of  the  will,  and 
taken  upon  himself  the  office  of  such  execu- 
tor. The  bill  prays  for  the  revival  of  the 
suit  against  Mr.  Cocke,  as  devisee  and  legatee 
of  tiis  wife,  and  as  sole  executor  of  her  will, 
and  for  relief  against  him  out  of  all  assets 
received  or  held  by  him  as  devisee  or  legatee 
of  bis  wife,  or  as  executor  of  her  will.  Mr, 
Cocke  appeared  and  filed  a  demurrer  to  the 
bill  of  revivor,  for  want  of  equity.  The  cause 
was  heard  on  the  demurrer  to  the  bill  and 
the  demurrer  to  the  bill  of  revivor.  The 
ooart  sustained  both  of  the  demurrers,  giv- 
ing to  the  plaintiff  time  to  amend  his  bill, 
and,  he  dedining  to  do  so,  a  decree  was  en- 
tered dismissing  It.  From  that  decree  the 
plaintiff  has  appealed. 

From  the  opinion  of  the  court,  accompany- 
ing the  record,  the  ground  of  the  dismissal 
appears  to  have  l>een  that  the  bill  was  defect- 
ive in  not  alleging  that  at  the  time  Mrs. 
Cocke  became  a  stockholder  she  bad  the  ca- 
padtgr  to  become  a  stockholder.  But  we 
think  the  bill  is  not  open  to  this  objection. 
It  allages  that  at  the  time  the  bank  sus- 
pended Mrs.  Cocke  "was  the  owner"  of  the 
100  shares.  This  is  an  allegation  that  she 
was  then  the  lawful  owner  of  those  shares, 
and  had  lawfully  become  such  owner,  with 
the  capacity  to  become  such  owner  at  the 
time  she  loecame  such  owner.  It  is  consist- 
ent with  this  allegation  that  she  may  have 
owned  the  shares  before  she  married  Mr. 
^Goeke,  or  that,  when  she  became  such  own- 
•er,  if  she  was  then  the  wife  of  Mr.  Cocke, 
•  ahe  bad  the  right  to'become  such  owner  by 
virtue  of  the  laws  of  the  state  of  Arkansas, 
where  the  bank  was  located,  in  connection 
with  the  provisions  of  the  statutes  of  the 
United  States  in  regard  to  national  banks. 
Section  4194  of  the  Digest  of  the  Statutes  of 
Arkansas,  publislied  in  1874,  (chapter  93,  p. 
756,)  provides  as  follows:  "Sec.  4194.  A 
married  woman  may  bargain,  sell,  assign, 
and  transfer  her  separate  personal  property, 
and  carry  on  any  trade  or  business,  and  per- 
form any  labor  or  services  on  her  sole  and 
separate  account;  and  the  earnings  of  any 
married  woman,  from  her  trade,  business, 
labor,  or  services  shall  be  her  sole  and  sepa- 
rate property,  and  may  be  used  or  invested 
by  her  in  her  own  name;  and  she  may  alone 
sue  or  be  sued  in  the  courts  of  this  state  on 
account  of  the  said  property,  business,  or 
services."  Under  this  provision,  if  it  was 
in  force  at  the  time  of  the  transaction,  it 
would  seem  that  Mrs.  Cocke,  when  a  married 
woman,  might  lawfully  have   either  sub- 


scribed for  or  taken  an  assignment  of  tha 
shares,  they  being  shares  of  a  national  bank 
in  Arkansas,  and  the  transaction  being, 
therefore,  governed  by  the  statutes  of  Ar- 
kansas, unless,  under  special  circumstances, 
a  different  rule  ought  to  govern.  Milllken 
V.  Pratt,  125  Mass.  374.  As  the  bill  alleges 
that  Mrs.  Cocke  is  possessed  of  property  io 
her  own  right  amply  sufflcient  to  pay  the  as* 
sessment,  and  as  the  prayer  of  the  bill  is  for 
a  decree  for  the  payment  of  the  amount  of 
the  assessment  out  of  the  separate  property 
held  by  her  in  her  own  right,  and  as  the  biU 
of  revivor  prays  for  relief  against  Mr.  Cocke 
out  of  the  assets  received  by  him  as  the  legar 
tee  or  devisee  of  his  wife,  or  as  executor  of 
her  will,  the  case  is  clearly  one  of  equitable 
cognizance,  because  it  does  not  appear  that 
she  could  be  sued  at  law,  to  reach  her  sepa- 
rate property.  S  Pom.  £q.  Jur.  §  1099. 
The  original  bill  and  bill  of  revivor  are  sufS- 
cient  on  their  faces  to  call  upon  Mr.  Cocke 
to  answer  them,  and,  when  all  the  facts 
bearing  upon  the  case  are  fully  developed, 
the  rights  of  the  parties  can  be  properly  ad- 
judicated. For  that  reason,  we  refrain  from 
considering  any  of  the  other  questions  dis-S 
cussed  at  the  bar.  *  The  decree  of  the  circuit* 
court  is  reversed,  and  the  case  is  remanded 
to  that  court,  with  a  direction  to  overrule 
the  demurrer  to  the  original  bill  and  the  de- 
murrer to  the  bill  of  revivor,  and  to  take 
such  further  proceedings  as  may  be  proper, 
and  not  inconsistent  with  this  opinion. 


(129  V.  8.  58) 

Wallaob  v.  Johnstone  et  al. 

(January  14, 1889.) 

IiOBTOi.ai8 — Died  Absolutk — Optioit. 

liand  was  conveyed  by  an  absolute  deed,  and 
at  the  same  time  the  grantee  executed  a  contract 
by  which  he  gave,  to  one  who  acted  as  agent  of 
toe  {prantor  In  the  traoaaotlon,  the  prlvile^  of 
buying  the  laud  for  a  specified  sum,  at  any  time 
within  60  days,  which  contract  was  assigned 
to  the  grantor.  The  latter  alleged  that  the  deed 
and  option  contract  were  intended  as  a  mortgage 
to  secure  a  loan  made  to  him,  but  all  the  other 
witnesses  gave  testimony  tending  to  show  that 
the  transaction  was  intended  as  an  absolute  sale. 
There  was  evidence  that  the  consideration  paid 
by  the  grantee  was  about  the  value  of  the  land. 
Held,  that  the  transaction  constituted  a  sale. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa. 

George  Norris,  for  appellant.  James  Ha- 
german  and  Joa.  Q.  Anderson,  for  appellees. 

S 

Lahab,  J.  *  This  is  a  suit  in  equity  origi-lr 

nally  brought  in  a  state  court  by  the  appel- 
lees against  the  appellant  and  one  E.  R.  Ford, 
to  quiet  the  title  to  about  3,184  acres  of  land 
in  Sioux  and  Clay  counties,  in  the  state  of 
Iowa.  The  petition  alleged  that  on  Febru- 
ary 17, 1875,  the  defendant,  John  A.  TVallace. 
who  was  then  the  owner  in  fee  of  the  land  in 
dispute  by  a  deed  of  warranty,  which  was 
afterwards  duly  recorded,  for  a  valuable  con- 
sideration, sold  and  conveyed  the  same  to  the 
plaintiffs  and  one  William  Leighton;  that  on 
the  same  day  said  grantees  executed  and  de- 
livered to  the  defendant  Ford  a  contract  ia 
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writing,  giylng  litm  the  option,  for  tlie  period 
of  60  days  from  that  date,  of  purchasing  the 
land  in  question,  upon  the  payment  by  him 
of  the  sum  of  $5,876,  which  contract  was  on 
that  day  assigned  by  Ford  to  defendant  Wal- 
lace, and  was  afterwards  duly  recorded;  that 
Leighton  afterwards  conveyed  his  undivided 
one-fourth  interest  to  the  plaintiff  C.  F.  Da- 
vis, who  afterwards  conveyed  one-half  there- 
of to  plaintiff  Edward  Johnstone;  that  nei- 
g  ther  of  the  defendants  ever  paid  anything  on 

•  the  lands,  and  neither  evei*exercised  the  op- 
tion of  purchasing  within  the  time  specified 
in  the  option  contract,  or  at  any  time  there- 
after, and  that  the  rights  of  the  defendants 
under  that  contract  had  l)ecome  forfeited; 
that  the  plaintiffs,  upon  the  purchase  of  the 
lands,  assumed  control  of  them,  and  had  paid 
the  taxes  thereon ;  and  that  the  defendants 
had  no  rights  under  the  contract,  nor  any  in- 
terest, legal  or  equitable,  in  the  lands,  but  the 
contract,  being  upon  the  records  of  the  coun- 
ties where  the  lands  lie,  constituted  a  cloud 
upon  the  title  to  them.  The  prayer  of  the 
petition  was  that  the  option  contract  be  de- 
clared forfeited,  rescinded,  and  canceled,  and 
the  title  to  the  plaintiffs  be  quieted  against 
all  claims  of  the  defendants,  or  either  of 
them,  and  for  further  relief,  etc. 

Defendant  Wallace  answered,  admitting 
the  execution  and  delivery  of  tlie  deed  and 
option  contract  of  February  17, 1875,  but  al- 
leging that,  taken  together,  they  were  under- 
stood by  the  parties  thereto  as  constituting  a 
mortgage  for  tlie  security  of  the  money  re- 
ceived by  him  at  that  time,  which  was  in 
reality  a  loan;  alleging,  further,  that  the 
transaction  was  to  avoid  the  effect  of  the 
usury  laws  of  lows,  the  plaintiffs  not  being 
willing  to  accept  simply  the  legal  rate  of  10 
per  cent,  interest  on  such  loan ;  that  the  lands 
were  worth  at  that  time  fully  $20,000.  and 
the  money  actually  received  by  him  was  only 
about  $4,250;  that  defendant  Ford  never  had 
any  real  interest  in  the  option  contract,  but 
actually  assigned  it  to  him  before  it  was 
signed  and  executed  by  the  plaintiffs  and 
Leighton,  all  of  which  was  well  known  to 
said  parties;  that  the  loan  was  obtained- in 
good  faith,  and  he  was  willing  to  bind  him- 
self, in  the  way  he  did,  for  said  85,876,  for 
the  use  of  the  said  $4,250  tor  60  days,  be- 
cause he  badly  needed  money,  and  believed 
he  could  sell  the  land  so  as  to  pay  off  the  loan 
and  leave  a  large  surplus  for  himself;  and 
that  this  defendant  has  considered  himself 
indebted  to  plaintiffs  and  Leighton  in  the 
sum  of  $1,250.  and  lawful  interest  from  Feb- 
ruary 17.  1875.  and  now  asks  that  he  be  re- 
quired to  pay  only  that  amount.  He  there- 
fore prayed  that  said  deed  be  declared  by  the 
court  to  be  a  mortgage;  that  the  title  to  the 
greal  estate  be  decreed  to  be  in  the  defendant, 

•  subject  to  such  claim  sis  the'plaintifls  may 
legitimately  have  against  it  by  virtue  of  that 
dMd,  and  any  taxes  they  have  paid;  and  that 
defendant  have  a  legal  right  to  redeem,  as 
provided  by  law,  upon  such  terms  of  payment 
of  such  amount  as  the  court  shall  think  just 


and  proper,  and  for  other  and  farther  relief, 
etc.  The  suit  was  then  removed  into  the 
United  States  circuit  court  for  the  Southern 
district  of  Iowa,  upon  the  ground  of  diverse 
citizenship  of  the  parties,  where  defendant 
Wallace  filed  a  cross-bill  substantially  in  mat- 
ter and  form  the  same  as  his  answer,  asking 
to  redeem.  Plaintiffs  replied  to  the  answer 
of  Wallace,  and  answered  his  cross-bill,  de- 
nying every  material  allegation  therein  not 
in  harmony  with  the  allegations  of  the  peti- 
tion. Defendant  Ford  answered,  admitting 
all  the  allegations  of  plaintiffs'  petition,  and 
disclaiming  any  interest  in  the  lands.  Testi- 
mony was  taken,  and  the  decree  of  the  circuit 
court  was  in  favor  of  the  plaintiffs;  the  op- 
tion contract  was  canceled  and  annulled;  the 
title  to  the  lands  in  question  was  quieted  in 
the  plaintiffs  forever,  as  against  any  claim 
thereto  on  the  part  of  either  of  the  defend- 
ants, or  any  one  claiming  under  them,  through 
the  option  contract;  and  the  cross-bill  of  de- 
fendant Wallace  was  dismissed.  From  this 
decree  Wallace  prayed  and  perfected  an  ap- 
peal, which  brings  the  case  into  this  court. 

The  sole  question  presented  in  the  case  is, 
was  the  transaction  of  February  17. 1875,  an 
absolute  sale  or  a  mortgage?  If  this  ques- 
tion could  be  determined  by  inspection  of  the 
written  papers  alone,  the  transaction  was 
clearly  not  a  mortgage,  but  an  absolute  sale 
and  deed,  accompanied  by  an  independent 
contract  between  the  vendee  and  a  third  per- 
son, not  a  party  to  the  sale,  to  convey  the 
lands  to  him  upon  his  payment  of  a  fixed 
sum  within  a  certain  time.  Upon  their  face 
there  are  none  of  the  indicia  by  which  courts 
are  led  to  construe  such  instruments  to  be 
intended  as  a  mortgage  or  security  for  a  loan; 
nothing  from  which  tliere  can  be  inferred  the 
existence  of  a  debt,  or  the  relation  of  bar- 
rower  and  lender  between  the  parties  to  the 
deeds,  or  between  the  parties  to  the  contract. 

The  question  whether  the  extrinsic  proofg 
shows  that  the^,250  was  a  loan  to  Wallace,; 
and  that  the  deed  and  option  contract  were 
made  to  secure  its  repayment  with  large  in- 
terest, is  a  question  of  fact  to  be  determined 
by  the  circumstances  attending  the  execu- 
tion of  the  instruments  in  question.  The 
evidence,  as  it  appears  in  the  record,  is  much 
less  contradictory  than  is  usual  in  such  cases, 
where  it  is  sought  by  parol  testimony  to 
change  an  absolute  conveyance,  with  a  collat- 
eral agreement  for  a  repurchase,  into  a  mort- 
gage. With  the  single  exception  of  the  ap> 
peUant,  all  the  witnesses  conversant  with 
the  negotiations  between  the  parties  unite  in 
giving  testimony  tending  to  show  that  the 
transaction  was  a  purchase  of  the  lands  by 
the  appellees  for  the  purpose  of  acquiring 
the  property,  and  that  they  made  a  collateral 
agreement  with  Ford  that,  if  he  or  bis  as- 
signs should  within  60  days  deposit  in  bank 
to  their  credit  the  sum  of  $5,876,  they  would 
convey  the  lands  to  them. 

It  is  not  necessary  to  discuss  the  testi- 
mony in  detail.  There  are  two  points,  how- 
ever, to  which  we  will  make  reference.    £d< 
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waid  Johnstone,  one  of  the  appellees,  after 
giving  the  particulars  of  the  contract,  as  ex- 
ptes8«l  in  the  papers,  says :  "  Upon  the  pur- 
cbase  of  these  lands,  we  went  into  possession 
of  them,  and  we  paid  taxes  for  them,  and 
sold  a  portion;  and  I  never  heard  anything 
of  any  claim  of  Mr.  Wallace  of  this  being  a 
loan  until  I  saw  it  set  up  in  his  answer  to 
this  case.  •  •  •  I  never  heard  from  Dr. 
Ford  or  Mr.  Wallace  that  be  wanted  a  loan; 
there  was  never  such  a  thing  as  a  loan  inti- 
mated." "Did  you  ever  bear  Mr.  Leighton 
aay  anything  on  tlie  subject?"  "I  talked  fre- 
■quently  to  Mr.  Leighton  and  Mr  Davis  and 
Mr.  Connable,  and  I  nevor  heard  a  word  said 
-that  would  intimate  that  a  loan  was  desired 
by  Mr.  Wallace;  it  was  all  with  reference  to 
the  pnrciiuse  of  these  lands."  Both  Davis 
and  CJonnable  testify  to  the  same  effect. 
Each  denies  positively  that  a  loan  was  pro- 
posed, or  a  debt  incurred,  or  a  mortgage  at 
any  time  contemplated.  These  statements 
an  strongly  corroborated  by  the  other  wit- 
^  nesses,  and  are  not  contradicted  even  by  the 
*  appellant*  E.  B.  Ford,  the  agent  of  Wallace, 
who  initiated  negotiations  between  the  par- 
ties, and  who  was  present  at  the  execution 
and  delivery  of  the  papers,  the  option  con- 
tract being  made  with  him,  being  called  as  a 
witness  for  the  appellant.  testiQed  "that  the 
deed  and  option  contract  expressed  the  whole 
transaction.  *  *  *  I  didn't  so  under- 
stand it  as  a  loan."  In  response  to  the  ques- 
tion, "In  your  negotiation  you  did  not  under- 
stand it  in  that  light  as  a  loanP"  he  an- 
swered: "I  did  not.  From  the  beginning. 
In  St.  Loais,  I  think,  it  was  my  own  sug- 
sestion  as  to  this  option  of  repurchase,  know- 
uig  that  a  mortgage  or  deed  of  trust  would 
sot  be  accepted  for  a  short  loan,  as  no  loan 
was  contemplated,  the  snbject-matter  of  a 
loan  was  left  out  of  the  question  altogether. " 
And  he  proceeds  afterwards  to  state,  in  ref- 
erence to  his  suggestion  to  Mr.  Wallace,  that 
he  should  make  a  sale  and  take  back  the  con- 
tract of  repurchase  within  a  stipulated  tiine, 
and  for  a  stipulated  price;  that  it  was  the 
only  method  he  thought  of,  believing,  as  ho 
did,  "that  a  sale  might  be  eilected,  but  that 
a  short  loan  could  not  be  made  upon  unim- 
proved lands;  hence  I  am  quite  positive  that 
the  subject  of  loans  not  entertained  at 

all."  He  also  states  "that  the  question  of 
interest  was  never  discussed  between  the  par- 
ties, and  that  whatever  compensation  the 
purchasers  would  consider  in  the  matter 
would  be  in  the  nature  of  a  proflt  of  the  land 
in  selling."  W.  B.  Collins,  who  was  the  at- 
torney for  the  appellees,  states  that  the  ap- 
pellant, his  agent.  Ford,  and  Leighton,  one 
of  the  purchasers,  frequently  met  at  his  of- 
fice, and  conversed  about  the  pending  ne- 
gotiations for  the  sale  of  the  land ;  that  they 
always  spoke  of  it  as  a  sale  and  purchase, 
and  that  he  did  not  hear  at  any  time  of  its  be- 
ing a  loan.  There  is  but  one  witness,  the 
-appellant  Wallace,  who  testifies  that  the 


transaction  was  a  loan.  His  statements  as 
to  any  particular  fact  are  singularly  indefl- 
nite,  inconsistent,  and  unsatisfactory.  His 
testimony  consists  largely  of  his  version  of 
certain  conversations  and  arrangements  with 
Leighton,  who  died  before  the  commence, 
ment  of  the  suit.  Tliese  arrangements  look- 
ing to  the  loan  and  mortgage  he  expected,  as 
he  alleges,  to  be  carried  out  by  the  appellees;<* 
bui^he  admits,  after  many  indirect  answers,* 
that  he  does  not  remember  any  conversations 
with  the  appellees,  or  any  one  of  them,  in 
which  the  transaction  was  spoken  of  by  him- 
self, or  by  them,  as  a  loan,  or  in  which  the 
subject  of  interest  was  mentioned  between 
them;  or,  in  his  own  language.  "It  is  more 
than  likely  that  I  did  not  have  such  conver- 
sation." If  there  was  no  other  testimony 
in  the  case  than  that  of  the  appellant,  we  do 
not  think  the  proof  sufflcient  to  overcome 
the  effect  due  to  the  clear  and  distinct  terms 
of  the  written  instruments.  But  it  is  urged 
by  appellant's  counsel  that  the  disparity  be- 
tween the  price  paid  for  the  lands  and  their 
actual  value  shows  the  transaction  to  be  a 
loan,  and  not  a  purchase.  The  evidence  on 
this  subject  is,  at  first  view,  contradictory, — 
some  of  the  witnesses  putting  a  market  value 
per  acre  of  such  lands  in  large  lots  at  the  price 
paid  for  them  by  the  appellees;  others  stat- 
ing their  value  to  be  from  $2.50  to  $3  per 
acre.  The  real  fact,  taking  all  the  testi- 
mony together,  seems  to  be  that  those  lands, 
when  sold  in  small  areas  to  actual  settlers 
for  the  purposes  of  habitation,  would  bring 
the  higher  prices,  while  in  large  quantities 
they  could  be  sold  to  speculators,  for  profit) 
onfy  at  the  lower  prices. 

Nothing  presented  by  the  assignment  of 
errors  calls  for  correction.  The  legal  ques- 
tions which  they  raise  have  been  settled  be- 
yond doubt  or  controversy  by  repeated  de« 
cisions  of  this  court.  A  deed  of  lands,  ab> 
solute  in  form  with  general  warranty  of  ti- 
tle, and  an  agreement  by  the  vendee  to  re- 
convey  the  property  to  the  vendor  or  a  third 
person,  upon  his  payment  of  a  fixed  sum 
within  a  specified  time,  do  not  of  themselves 
constitute  a  mortgage;  nor  will  they  be  held 
to  operate  as  a  mortgage,  unless  it  is  clearly 
shown,  either  by  parol  evidence  or  by  the  a^ 
tendant  circumstances,  snch  as  the  condition 
and  relation  of  the  parties,  or  gross  inad- 
equacy of  price,  to  have  been  intended  bytha 
parties  as  a  security  for  a  loan  or  an  existing 
debt.  Cadman  v.  Peter,  118  U.  S.  78,  SO, 
6  Sup.  Ct.  Bep.  957;  Coyle  v.  Davis,  116  TJ. 
8.  108,  6  Sup.  Ct.  Rep.  314;  Howland  t. 
Blake,  97  U.  S.  624;  Horbach  v.  Hill,  112 
TJ.  S.  144,  6  Sup.  Ct.  Kep.  81. 

The  fact  of  such  a  collateral  agreement  to 
reconvey  is  not  inconsistent  with  the  idea  (rfg 
a  sale.  *When  the  time  fixed  for  the  pay-* 
ment  elapsed  Wallace's  riglit  to  repurchase 
became  extinct,  and  appellees  held  the  lands 
discharged  from  any  claim  upon  his  part. 
The  decree  of  the  court  below  is  affirmed. 
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Oakdes  v.  Mathew  at  al,* 
(Jannaiy  14, 1889.) 

L  Jin>TCiAi>  Bum — VAiuma  of  Fusohases    to 
Coimir  WITH  Bid. 

At  a  sale  under  order  of  court  for  the  benefit 
of  creditors,  the  sale  to  be  for  "cash  In  hand," 
C.'s  bid  was  accepted,  but,  instead  of  p^ing 
cash,  he  offered  a  oontraot  between  himself  and 
certain  of  the  creditors,  whereby  he  was  to  buy 
the  land,  apply  their  claims  in  payment  of  the 
price,  and  hold  the  land  as  trustee.  The  sale 
was  reported,  and  the  court  offered  to  confirm 
it,  provided  O.  would  pay  the  amount  of  his  bid 
in  cash.  This  he  refused  to  do,  relying  upon  his 
contract  with  the  creditors,  whereupon  the  court 
ordered  a  resale,  and  subsequently  entMed  a  de- 
cree against  C.  for  the  den<dency  between  his 
bid  and  the  proceeds  of  the  resale,  and  for  the 
extra  costs.  Held,  that  a  formal  confirmation 
of  the  sale  to  C.  was  not  necessary  in  order  to 
fix  his  liability  for  the  deficiency. 

9.  Bau. 

Korwas  it  necessary  that  his  liability  for  such 
defidenoy  should  have  been  ascertained  and  en- 
forced by  an  original.  Independent  suit.  The 
court  has  power  In  such  oases  to  proceed  by  rule, 
or  any  other  mode  which  will  enable  the  bidder 
to  meet  the  issue  as  to  his  liability. 

Appeal  from  the  Gircuit  Court  of  the  United 
States  for  the  District  of  West  Virginia. 
This  is  an  appeal  from  a  final  order  in  the 

{Esait,  in  the  court  below,  of  Mayhew,  etc.,  v. 

•  West  Virginia  Oil  &  Oil  Land*Compan7,  etc., 
requiring  the  appellant,  Camden,  to  pay  the 
difference  between  the  amount  bid  by  him 
for  certain  real  estate  offered  for  sale  at  put)- 
Ilc  auction,  under  the  decree  in  that  suit,  and 
the  amount  the  same  property  brought  on  a 
resale  had  l}ecanse  of  his  refusal  to  comply 
with  the  terms  of  his  bid.  In  the  order  of 
resale  the  court  reserved  for  future  determi- 
nation the  question  as  to  his  liability  for  any 
deficiency  in  the  amount  the  property  might 
bring.  The  history  of  the  proceedings  out 
of  which  the  present  appeal  arises,  so  far  as 
it  is  necessary  to  be  stated,  is  as  follows:  By 
a  decree  rendered,  November  17, 1883,  in  the 
above  suit,  it  was  adjudged  that  the  West 
Virginia  Oil  &  Oil  Land  Company  was  in- 
debted in  specified  amounts  to  various  cred- 
itors, who  were  entitled  to  be  paid  out  of  the 
property  in  question,  according  to  certain 
prioi-ities,  and  that  upon  its  failure  to  pay 
them  within  a  prescribed  time  the  property 
should  be  sold  at  public  auction,  "upon  the 
terms  cash  in  hand  on  the  day  of  sale."  The 
decree  shows  that  William  U.  Thompson, 
Richard  A.  Storrs,  and  Heman  Loomis  held 
debts  that  were  to  be  first  paid,  equally  and 
ratably,  out  of  the  proceeds  of  sale.  Tiie 
other  debts,  made  liens  upon  the  property  by 
the  decree,  were  held  by  James  H.  Carring- 
ton,  A.  C.  Worth,  W.  H.  Beach,  the  Toledo 
National  Bank,  K.  S.  Blair,  Benjamin  B.  Val- 
entine, and  Heman  Loomis.  Before  the 
property  was  offered  for  sale,  a  writing  was 
prepared,  purporting  in  its  caption  to  be  an 
"agreement  made  this day  of  Novem- 
ber, 1883,  between  J.  N.  Camden,  J.  H.  Car- 
rington,  W  H.  Beach,  A.  C.  Worth,  Toledo 
National  Bank,  B.  S.  Blair,  B.  B.  Valentine, 
ftnd  Heman  Loomis."    It  provided,  among 
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other  things,  that  Camden  should  purchase- 
the  property,  when  sold  under  the  decree, 
for  the  mutual  Iwneflt  of  "the  parties  hereto," 
if  it  sold  for  a  sum  not  exceeding  the  f^ggn- 
gate  amount  of  the  claims  against  it,  lnclud> 
ing  interest  and  costs;  that  if  he  bouglit,  he 
should,  as  agent  and  trustee  of  the  parties, 
apply  their  claims  in  payment  of  the  purchase 
money  required  at  the  sale,  and  place  on  rec- 
ord a  declaration  of  trust  showing  that  thej^ 
property  was  held  by  him  in  trust'for  the* 
payment  of  said  debts,  but  that  it  should  be- 
long to  him  in  fee-simple,  when  he  paid 
them  off;  the  rents,  issues,  and  profits  thereof, 
after  deducting  necessary  expenses,  to  be 
applied  by  the  trustee  as  follows:  "(1)  The 
balance,  if  any,  due  to  J.  N.  Camden,  as- 
signee of  W.  D.  Thompson,  shall  be  fully 
paid.  (2)  Then  forty  per  cent,  of  the  pro- 
ceeds of  said  property  shall  be  paid  to  Heman 
Loomis  and  sixty  per  cent,  thereof  to  the  said 
Carrington,  Worth,  Beach,  Toledo  National 
Bank,  Blair,  and  Valentine,  according  to- 
their  rights  and  priorities,  as  fixed  by  the 
said  decree,  as  between  the  six  parties  last 
named,  until  they  and  each  of  them  are  tvllj 
paid.  (3)  Then  sixty  per  cent,  of  said  pro* 
ceeds  shall  be  paid  to  said  Carrington,  so  far  aa 
to  reimburse  and  indemnify  him  in  such  sums 
of  money,  if  any,  as  he  may  be  held  liable  for 
as  maker,  acceptor,  or  indorserof  two  certain 
bills  of  exchange,  for  the  payment  of  which 
the  said  West  Virginia  Oil  &  Oil  Land  Com- 
pany is  primarily  liable,  one  of  which  bills  is 
supposed  to  be  held  by  Marietta  Arnold,  of 
Michigan,  and  is  for  the  sum  of  81,500,  and 
the  other  is  held  by  the  National  Bank  of  Com- 
merce in  New  York,  and  is  for  the  sum  of 
92.431.39.  (4)  After  the  payment  of  the 
foregoingamounts  the  said  property  shall  be 
held  in  trust  for  the  payment  of  any  balance 
dne  the  said  Heman  Loomis  until  the  same 
is  fully  paid."  This  writing  was  signed  by 
all  the  parties  named  in  its  caption,  except 
Beach  and  the  Toledo  National  Bank. 

It  should  be  here  stated  that  before  any 
sale  took  place  several  judgment  creditors  of 
the  West  Virginia  Oil  &  Oil  Land  Company 
were  allowed  to  intervene  in  the  cause  by  pe- 
tition, each  asserting  a  right  to  have  his  de- 
mand paid  out  of  the  proceeds;  some  of  them 
claiming  priority  over  any  creditor  whosa 
debt  had  been  specifically  provided  for  by  tha 
decree.  On  the  1st  of  May,  1884,  the  prop- 
erty was  offered  by  commissioners  for  sale  at 
public  auction,  and  Charles  H.  Shattuck  be- 
came the  purchaser  at  the  price  of  $163,000, 
although  he  was  at  the  time  special  receiver 
of  the  rents,  profits,  and  product  arising 
therefrom.  He  was  personally  interested  In 
his  bid  to  the  extent  of  about  820,000.  Wbc» 
his  associates  were,  is*not  disclosed  by  the  rec^ 
ord.  The  sale  was  duly  reported;  the  com- 
missioners receiving  from  Shattuck  on  tha 
day  of  sale  the  entire  amount  bid  by  him. 
William  P.  Thompson  and  Oliver  H.  Payne, 
with  William  N.  Chancellor  as  their  surety, 
having  executed  a  bond  conditioned  that  il 
the  property  was  resold  they  would  bid  thf 
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sum  of  9173,000,  and  having  deposited  the 
Bum  of  $10,000  as  additional  security,  the 
oourt  directed  a  resale,  and  required  the  com- 
missioners to  return  to  the  purchaser  (which 
they  did)  the  moneys  theretofore  received 
from  him.  The  next  sale  occurred  on  the  1st 
day  of  October,  1884,  when  Thompson  and 
Payne,  by  Camden,  acting  as  their  agent,  bid 
the  sum  of  $173,000.  But  Camden  bid,  in 
his  own  name,  the  sum  of  $173,050,  and,  be- 
ing the  highest  bidder,  was  declared  the  pur- 
chaser. In  their  report  of  sale  the  commis- 
sioners state :  "  The  said  Camden  did  not,  and 
has  not  as  yet,  paid  to  your  commissioners 
the  sum  of  money  so  bid  and  ofiered  by  him 
for  said  property  as  aforesaid,  or  any  part 
thereof;  but  when  your  commissioners  re- 
quired the  casli  from  said  Camden,  pursuant 
to  the  terms  of  said  sale,  he  tendered  to  us  a 
paper  purporting  to  be  a  copy  of  a  contract 
in  writing  made  between  several  of  the  cred- 
itors mentioned  in  said  decree  of  the  17lh  of 
November,  1883,  authorizing  the  said  Cam- 
den, as  the  agent  or  trustee  of  the  said  cred- 
itors who  signed  said  contract,  to  purchase 
the  said  property  at  any  sale  thereof  that 
might  be  made  under  said  decree,  and  assign- 
ing to  him  the  amounts  decreed  in  favor  of 
each  of  said  several  creditors,  for  the  purpose 
of  his  using  and  applying  the  same  in  pay- 
ment of  the  sums  so  bid  by  him  for  said  prop- 
«rty.  Said  copy  of  the  contract,  with  the 
paper  thereto  attached,  signed  by  Heman 
Loomis,  by  B.  M.  Ambler,  his  attorney,  bear- 
ing date  September  30, 1884,  is  herewith  filed. 
£aid  Camden  also  exhibited  to  your  commis- 
sioners the  original  of  the  said  contract,  from 
which  the  copy  hereto  attached  was  made. 
Your  commissioners  declined  to  receive  the 
said  contract  in  payment,  in  whole  or  in  part, 
of  the  purchase  money  so  bid  by  said  Camden 
«.for  said  property,  or  to  accept  anything  in 
«  payment  thereof  except  lawful  and*current 
money  of  the  United  States,  and  this  the  said 
Camden  has  not  as  yet  paid. "  The  "paper" 
here  referred  to  was  a  letter  from  Loomis,  In 
which  he  notified  Camden  that  the  latter 
would  be  held  liable  if  he  did  not  buy  the 
property  pursuant  to  the  terms  and  condi- 
tions of  the  writing  of  November,  1883. 

On  the  6th  of  October,  1884,  Camden  filed 
his  petition  in  said  suit,  in  which  he  states 
that  it  was  distinctly  agreed  by  all  whose 
names  are  mentioned  in  its  caption  that  he 
should,  as  their  agent,  purchase  the  property, 
and  that  each  of  them  did,  in  person  or  by 
their  representatives,  assent  to  that  contract, 
and  its  terms.  He  alleges:  "Your  petitioner 
now  discovers  that  the  paper  was  not  actually 
signed  by  W.  H.  Beach,  or  by  said  bank. 
He  believes  and  charges  that  both  are  bound 
by  said  agreement,  though  they  did  not  sign 
the  same;  but,  to  avoid  any  vexatious  litigar 
tion,  your  petitioner  is  willing  to  pay,  if  re- 
quired by  the  court,  the  full  amount  of  the 
daims  of  said  Beach  and  of  said  bank  in  cash. 
Your  petitioner  prays  that,  the  premises  be- 
ing considered,  he  may  be  allowed  to  apply 
the  claims  and  debts  adjudged  by  said  decree 


in  discharge  of  his  liability  for  the  pnrchas* 
money;  that  his  compliance  with  the  terms 
of  said  contract  may  be  considered  and  de- 
creed a  compliance  with  the  terms  of  said  sale; 
that  the  said  contract  may  be  received  in  dis- 
charge of  his  bid;  that  tlie  sale  be  confirmed, 
and  that  a  deed  be  made  to  your  petitioner 
for  the  said  property;  and  that  the  court  will 
make  such  further  order  or  decree,  and  grant 
such  other  and  general  and  further  relief  in 
the  premises,  as  your  honors  may  deem  right, 
as  in  equity  may  be  proper."  Exceptions 
were  filed  by  Carrington,  Worth,  Beach,  the 
Toledo  National  Bank,  Valentine,  and  Blair 
to  the  report  of  sale,  and,  on  their  motion,  a 
rule  was  awarded  against  Camden  to  show 
cause  why  he  should  not  pay  the  sum  of 
$173,050  bid  by  him  for  the  property,  or  why 
the  sale  should  not  be  set  aside,  and  a  resale 
had  at  his  risk  and  cost.  His  petition,  above 
referred  to,  was  accepted  as  his  answer  to 
that  rule.  After  answers  filed  by  various 
creditors  to  Camden's  petition,  the  court, 
upon  application  of  Thompson  and  Fayne,v 
made  an'order  canceling  their  bond,  and  or-* 
deling  that  the  $10,000,  deposited  in  the  reg- 
istry of  the  court  be  returned  to  them,  which 
was  done.  Subsequently  a  motion  was  made 
by  several  creditors  to  set  aside  that  order  as 
having  been  improperly  procured  and  made, 
without  notice  to  them.  The  exceptions  to 
the  report  of  sale  were  sustained,  the  sale  set 
aside,  and  the  commissioners  directed  to  re- 
sell the  property  at  the  cost  of  Camden,  for 
cash,  in  accordance  with  the  original  decree; 
and,  "if  the  said  property  shall  be  sold  for  a 
less  sum  than  one  hundred  and  seventy-tbrea 
thousand  and  fifty  dollars, — the  said  bid  of 
the  said  Camden, — the  court  reserves  for  fut- 
ure detormination  in  this  cause  the  question 
whether  the  said  Camden  will  be  required  to 
pay  the  deficiency." 

The  third  sale  occurred  March  17, 1885, 
and  the  property  then  brought  only  $119,100, 
Shattuck  becoming  the  purchaser,  and  pay- 
ing that  amount  in  cash  to  the  commission- 
ers. To  this  sale  certain  creditors  filed  ex- 
ceptions on  the  ground,  among  others,  that 
the  amount  bid  was  grossly  inadequate.  la 
addition,  some  of  them  filed  petitions,  which 
Camden  answered,  whereby  an  issue  was 
made  as  to  the  confirmation  of  the  last  sale, 
and  as  to  his  liability  for  the  deficiency. 
Upon  these  matters  the  parties  took  proof. 
The  cause  was  heard  before  Chief  Justice 
Waite,  when  a  final  order  was  made,  June 
6, 1885,  reciting,  among  other  things,  that  the 
court  was  of  opinion  that,  if  the  last  sale  was 
confirmed,  Camden,  by  virtue  of  his  bid,  was 
liable  to  pay  the  difference  between  the  sum 
of  $173,050  and  the  amount— $119,100— bid 
by  Shattuck,  and  all  costs  rendered  necessary 
by  his  failure  to  comply  with  the  terms  of 
sale ;  and  that  the  last  sale  to  Shattuck  should 
be  confirmed,  unless  eitherCamden  or  Thomp- 
son and  Fayue  would  take  the  property  at  the 
amounts  of  their  respective  bids.  The  record 
shows  that  after  announcing  this  opinion  ths 
court  offered  Camden,  who  was  then  present, 
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with  his  connsel,  the  privilege  of  taking  the 

property  at  the  sum  bid  by  him,  and  of  hav> 

ing  his  purchase  conflrmed,  if  he  would  pay 

H  in  cash  the  amount  bid  by  him.    This  offer 

•  was  refused,  Camden*decl^)'ing  in  open  court 
that  he  would  not  take  the  property  unless 
the  sale  was  conQrmed  on  the  basis  of  the  al- 
leged contract  o£  November,  1883,  between 
him  and  others.  The  court  then  called  on 
him,  as  the  agent  of  Thompson  and  Payne, 
to  elect  for  them  whether  they  would  take 
the  property  at  the  sum  he  had  bid  for  them, 
and  pay  the  cash  therefor;  and  he  thereupon 
declared  that,  while  he  had  authority  to  make 
the  bid  originally,  he  had  not  authority  to 
make  an  election  for  them  under  the  offer 
now  made.  An  order  was  thereupon.  May 
15,  1885,  entered,  vacating  the  order  of  the 
Sd  day  of  November,  1884,  canceling  the  bond 
of  Thompson,  Payne,  and  Ctiancellor,  con- 
firming the  last  sale  to  Shattuck,  and  direct- 
ing the  commissioners,  by  proper  deed,  to 
convey  the  property  to  him.  It  was  further 
decreed  that  Camden  pay  into  the  registry  of 
the  court,  for  the  benefit  of  such  of  the  par- 
ties to  the  suit  or  other  persons  as  might  be 
entitled  thereto,  the  sum  of  $53,950,  with 
interest,  and  the  costs  rendered  necessary  by 
his  failure  to  comply  with  the  terms  of  his 
bid  in  cash.  Mayhew  v.  Oil  Land  Co.,  24 
Fed.  Bep.  205.  This  ia  the  decree  which  is 
here  for  review  upon  Camden's  appeal. 

A.  H.  Garland,  for  appellant.     Chas.  C. 
Cole  and  W.  L.  Cole,  for  appellees. 

Mr.  Justice  Hablan,  after  stating  the  facts 
In  the  foregoing  language,  delivered  the  opin- 
g  ion  of  the  court. 

•  'It  is  undoubtedly  true  that  Camden's  bid 
of  $173,050  was,  in  legal  effect,  only  an 
offer  to  take  the  property  at  that  price;  and 
that  the  acceptance  or  rejection  of  that  ofFer 
was  within  the  sound  equitable  discretion  of 
the  court,  to  be  exercised  with  due  regard  to 
the  special  circumstances  of  the  case,  and  to 
the  stability  of  judicial  sales.  Bnilroad  Co. 
V.  Soutter,  5  Wall.  662;  Williamson  v.  Dale, 
8  Johns.  Ch.  290,  292;  Kable  v.  Mitchell,  9 
"W.  Va.  492,  509;  Core  v.  Strickler,  24  W. 
Va.  696;  Busey  v.  Hardin,  2  B.  Mon.  407, 
411:  Hay's  Appeal,  51  Pa.  St.  58,  61;  Chil- 
dress V.  Hurt,  2  Swan,  489;  Duncan  v.  Dodd, 
2  Paige,  100,  101.  It  is  further  contended 
that  an  acceptance  of  that  offer  could  only 
have  been  manifested  by  an  order  coniirming 
the  sale;  and,  as  no  such  order  was  in  fact 

S  made,  that  Camden  could  not  be  held*liable 

•  for  a  deficiency  arising  upon  a  resale  of  the 
property.  In  support  of  this  position  his 
counsel  cite  2  Daniell,  Ch.  Pr.  (Cooper's  Ed.) 
*1281,  in  which  it  is  said:  "The  rule  that  the 
master's  report  of  a  purchase  must  be  abso- 
lutely confirmed  before  the  contract  can  be 
considered  as  binding,  applies  equally  to 
cases  in  which  it  is  sought  to  compel  a  pur- 
chaser to  complete  his  purchase,  as  where  it 
is  sought  to  enfoice  the  contract  against  the 
vendor.  As  a  preliminary  step,  therefore, 
towards  enforcing  the  completion  of  the  con- 


tract, it  Is  necessary  to  have  the  report  con* 
firmed."  The  present  case,  however,  is  not 
one  in  which  It  is  sought  to  compel  the  pur- 
chaser to  complete  his  purchase.  It  may  be 
that  if  the  court  below  had  determined  Xcy 
hold  Camden  to  his  bid  for  the  property,  a 
necessary  preliminary  step  to  that  end  would 
have  been  the  formal  confirmation  of  the 
sale,  and  perhaps  the  tender  of  a  deed,  to  be 
followed  by  an  order  compelling  him  to  pay 
the  whole  amount  that  he  offered.  But  it 
was  not  restricted  to  that  particular  mode  of 
securing  the  rights  of  the  parties  for  whose 
beneflt  the  property  was  sold;  for,  upon  ap- 
pellant refusing  to  pay  the  amount  bid,  thfr 
court,  without  confirming  the  sale  by  a  for- 
mal order,  could  have  held  him  to  his  offer, 
and  ordered  a  resale  in  the  mean  time  at  hi5 
risk,  both  in  respect  to  the  expenses  of  thfr 
resale  and  any  deficiency  resulting  therefrom. 
The  latter  course  was  approved  by  Lord  COT- 
TENBAM  in  Harding  v.  Harding,  4  Myine  & 
C.  514,  and  was  in  accordance  with  previou» 
decisions.  Saunders  v.  Gray,  4  Mylne  ft  0. 
515;  Gray  v.  Gray,  1  Beav.  199;  Tanner  v. 
Badford,  4  Mylne  &  C.  519.  So  in  2  Daniell,. 
Ch.  Pr.  ♦1282:  "According,  however,  to  the 
present  practice,  a  more  complete  remedy  i» 
afforded  against  a  purchaser  refusing,  with- 
out cause, to  fulfill  his  contract ;  for  the  plaln- 
tifl!  may  obtain  an  order  for  the  estate  to  be 
resold,  and  for  the  purchaser  to  pay  as  well 
the  expenses  arising  from  the  non-completion 
of  the  purchase,  the  application,  and  the  re- 
sale, as  also  any  deficiency  in  price  arising 
upon  the  second  sale." 

In  view  of  the  terms  of  the  decree  of  No- 
vember 17, 1883,  there  is  no  ground  for  thej 
contention  that  the  confirmation  of>the  sale* 
to  Camden  was  necessary  in  order  to  fix  lia- 
bility on  him  for  the  deficiency  arising  upon 
the  resale.  The  decree  expressly  required 
that  the  sale  should  be  made  "upon  the  terms 
cash  in  hand  on  the  day  of  sale;"  thus  prac- 
tically making  the  payment  in  cash  on  the 
day  of  sale  of  the  sum  bid  a  condition  pre- 
cedent to  the  right  of  the  purchaser  to  de- 
mand a  confirmation  of  the  sale.  The  com- 
missioners appointed  had  no  authority  to  ac- 
cept from  the  purchaser  anything  but  cash, 
nor  could  they  postpone  payment  of  the  sum 
offered  beyond  the  day  of  sale.  They  con- 
formed in  all  respects  to  the  terms  of  the  de- 
cree, and  Camden  bid  in  his  own  name,  with- 
out any  previous  notice  to  them  that  he  rep- 
resented others  in  so  bidding,  or  that  he  de- 
sired or  intended  to  use  the  debts  of  particu- 
lar creditors  in  making  payment  in  whole  or 
in  part.  His  application  to  the  court,  after 
the  report  of  sale,  that  be  be  permitted  to 
complete  his  purchase  by  using  the  alleged 
"contract"  of  November,  1883,  was  properly 
denied,  for  several  reasons:  First,  the  writ. 
ing  of  that  date  could  not  become  a  contract 
binding  upon  those  signing  it  until  it  was 
executed  by  all  whose  names  appear  in  its 
caption ;  second,  after  the  original  decree  was 
passed,  and  before  the  first  sale  took  place, 
judgment  creditors,  for  whom  the  decrev 
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made  no  provision,  intervened  in  the  cause, 
-claiming  a  lien  upon  the  proceeds  of  any  sale 
that  might  be  made,  some  of  them  asserting 
priority  even  over  tlie  creditors  named  in  the 
decree;  third,  the  court  was  not  l)ound,  in 
deference  merely  to  the  wishes  of  a  part  of 
the  creditors,  to  depart  from  the  terms  of 
sale,  especially  as  the  creditors  whose  names 
appear  in  the  alleged  contract  of  November, 
1888,  did  not,  prior  to  tlie  sale,  ask  such 
modification  of  those  terms  as  would  enable 
them  to-  use  their  claims  in  purchasing  and 
paying  for  the  property  But  if  there  whs 
any  ground  to  insist  that  a  confirmation  of 
the  sale  was  necessary  before  Camden  could 
be  made  liable  for  the  deficiency  resulting 
from  the  resale,  all  difficulty  upon  that  point 
was  removed  by  the  distinct  offer,  made  in 
open  court,  to  confirm  the  sale  to  him  upon 
bis  complying  with  the  terms  thereof  by  pay- 
ing in  cash  the  amount  of  bis  bid.  This  of- 
^fer  liaving  been  refused,  and  the  cour*  liav- 
-*ing  been  thereby*  informed  that  he  did  not 
w&h  to  complete  the  purchase  according  to 
the  terms  of  the  decree  and  of  his  bid,  there 
was  no  necessity  to  go  through  the  form  of 
-confirming  the  sale  to  him,  and  then  imme- 
diately ordering  a  resale,  at  his  risk  and  cost; 
but,  as  we  have  seen,  the  court  was  at  lil>er- 
ty,  without  such  formal  confirmation,  to  or- 
der a  resale,  holding  him  responsible  for  any 
deficiency  resulting  therefrom. 

The  only  question  that  remains  to  be  con- 
-fiidered  is  whether  the  liability  of  Camden  for 
-the  deficiency  in  the  price  of  the  property  on 
the  last  sale  ought  to  have  been  ascertained 
and  enforced  by  an  original,  independent 
-suit.  We  are  of  opinion  that  the  mode 
adopted  in  the  present  case  was  entirely  reg- 
ular. Where  a  purchaser  refuses,  without 
-cause,  to  make  his  bid  good,  he  may  be  com- 
pelled to  do  so  by  rule  or  attachment  issuing 
out  of  the  court  under  whose  decree  the  sale 
is  bad.  It  was  so  held  in  Blossom  v.  Bail- 
road  Co.,  1  Wall.  656,  where  it  was  said  that 
a  purchaser  or  bidder  at  a  master's  sale  in 
chancery  subjects  himself  quoad  hoc  to  the 
jurisdiction  of  the  court,  aud  can  be  com- 
pelled to  perform  his  agreement  specifically, 
[n  Lansdown  v.  Eldcrton,  14  Yes.  512,  a  mo- 
tion that  the  person  reported  to  be  the  best 
bidder  Ijefore  the  master  pay  within  a  given 
.time  the  purchase  money,  or  stand  commit- 
-ted,  was  sustained  by  Lord  Chancellor  El- 
don,  who  observed  that  the  purchaser  could 
not  be  permitted  to  disobey  an  order,  more 
than  any  other  person.  That  case  was  fol- 
lowed in  Brasher  v.  Cortlandt,  2  Johns. 
Gh.  506,  where  Chancellor  Kent,  after  ob- 
-serving  that  the  purchaser  ought  to  be  com- 
pelled to  complete  the  purcliase,  said:  "If 
no  order  of  this  kind  could  be  made  in  this 
case,  it  would  follow  tliat  not  only  the  pur- 
chaser, but  the  committee  of  the  lunatic, 
would  be  permitted  to  baffle  the  court,  and 
sport  with  its  decree.  •  •  •  I  liave  no 
•doubt  the  court  may,  in  its  discretion,  do  it 
to  every  case  where  the  previous  conditions 
•of  the  sale  havo  not  given  the  purchaser  an 


alternative."  See,  also,  Blossom  v.  Bailroad 
Co.,  8  Wall  196,  207;  Smith  v.  Arnold,  5 
Mason,  414, 420;  Bequa  v.  Bea, 2  Paige,  341; 
Casamajor  v.  Strode,  1  Sim.  &  S.  881;  An 
derson  v.  Foulke,  2  Har.  &  G.  346,  362,  373., 
If,  as  is'clear,  the  purchaser  can  be  required,? 
by  rule  or  attachment,  to  pay  into  court  the 
entire  sum  bid  by  him,  and  thus  complete  his 
purchase,  it  is  difficult  to  see  why  a  bidder 
sought  to  be  made  liable  for  a  deficiency  re- 
sulting from  a  resale  caused  by  his  refusal  to 
make  his  bid  good  may  not  be  proceeded 
against  in  the  same  suit  by  rule,  or  in  any 
other  mode  devised  by  the  court  that  will  en- 
able him  to  meet  the  issue  as  to  his  liability. 
That  issue  in  the  present  case  was  tried  up> 
on  pleadings  and  proof,  and  there  is  no  pre- 
tense that  the  appellant  had  not  full  oppor- 
tunity to  present  his  defense  before  the  final 
order  now  under  review  was  made.  It  is 
suggested  by  the  learned  counsel  for  the  ap« 
pellant  that  his  client  occupies  an  anomalous 
position,  being  required  to  pay  a  very  large 
sum,  without  getting  anything  in  return 
therefor.  It  is  only  necessary  to  say  that, 
even  if  the  late  chief  justice  was  mistaken 
in  supposing  that  the  appellant  was  directly 
or  indirectly  interested  in  the  last  purchase 
by  Shattuck,  his  failure  to  obtain  a  convey- 
ance of  the  property  was  due  entirely  to  his 
persistent  refusal  to  comply  with  the  terms 
of  his  own  bid,  made  with  full  knowledge  of 
the  terms  of  sale.    Decree  affirmed. 


(m  u.  8.  US) 
Inhan  «t  ai.  V.  South  Cabouna  Bt.  Co. 

(Januoiy  14, 1889.) 

1.  Cabbibbs— Or  Goods— Subkooation—Biu:«  o* 
Lading — 8tipoi.atioii. 

A  stipulation  in  a  bill  of  lading  that,  in  case  of 
loss,  the  carrier  shall  have  the  benefit  of  any  in- 
surance on  the  goods,  does  not  entitle  the  car- 
rier to  receive  such  benefit,  or  to  a  tender  there- 
of, before  an  action  can  be  brought  against  it 
for  the  loss. 

S.   SA.HB. 

Nor  can  a  failure  to  gfive  the  carrier  the  bene- 
fit of  such  insurance  avail  as  a  counter-claim, 
unless  it  be  proved  that  the  shipper  had  actually 
received  the  insurance  money,  and  had  refosea 
to  allow  the  carrier  the  benent  of  it. 
8.  Samb. 

A  clause  in  a  policy  of  insurance  on  goods  In 
transportation,  tnat  in  case  of  loss  the  insured 
shall  proceed  against  the  carrier  in  the  first  In- 
stance, is  valid,  as  against  the  carrier. 

In  Error  to  the  Circuit  Court  of  the  United^ 

States  for  the  District  of  South  Carolina.  m 
'William  H.  Inman,  John  H.  Inman,  Jamea*. 
Swann,  Bernard  S.  Clark,  and  Robert  W.  In- 
man, copartnei-s  in  business  under  tlie  firm 
name  of  Inman,  Swann  &  Co.,  brought  suit 
against  the  South  Carolina  Rail  way  Company, 
in  the  circuit  court  of  the  United  States  for 
the  district  of  South  Carolina,  on  the  18th  of 
July.  1884,  to  recover  damages  for  the  loss  of 
248  bales  of  cotton,  (out  of  809  bales,^  which 
the  defendant,  as  a  common  carrier,  had  re- 
ceived at  Columbia,  S.  C,  to  be  safely  car- 
ried for  certain  freight  money  to  Charleston, 
in  that  state,  and  there  delivered  to  a  con- 
necting carrier,  to  be  transported,  to  Neift 
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York,  and  wbicb,  the  plaintiffs  averred,  the 
defendant  did  not  safely  carry  and  deliver, 
but  wliicb  were,  while  in  the  defendant's 
possession,  custody,  and  control  as  a  common 
carrier,  "by  the  carelessness  and  negligence 
CO  of  the  defendant,  its  ofiScers,  agents,  and  serv- 

•  ants,  destroyed  by  fire."*  In  its  answer  the 
defendant  admitted  the  shipment,  names  of 
shippers,  place  of  shipment,  and  number  of 
bales  shipped;  and  averred  "that,  at  the  date 
of  the  receipt  and  shipment  of  said  cotton, 
bills  of  lading  were  given  therefor,  in  which 
were  stated  the  conditions,  stipulations,  and 
agreements  upon  which  said  cotton  should  be 
carried  by  the  railroad  company  receiving  it, 
and  by  the  connecting  roads,  which  bil^  of 
lading,  and  the  conditions,  stipnlations,  and 
agreements  thereof,  were  received  and  ac- 
cepted by  the  plaintiffs,  and  constitute  the 
contract  between  them  and  the  defendant;" 
that  the  cotton  was  received  "subject  to  the 
conditions,  stipulations,  and  agreements  of 
said  bills  of  hiding,"  and  that  the  248  bales 
were  destroyed  by  Qre;  but  denied,  as  a  first 
defense,  the  allegations  in  respect  to  negli- 
gence;  and,  as  a  second  defense,  stated  "that, 
among  other  stipulations  and  agreements  in 
said  bills  of  lading  under  which  said  cotton 
so  destroyed  by  fire  was  carried  is  the  follow- 
ing, to- wit:  <  And  it  is  further  stipulated  and 
agreed  that.  In  case  of  any  loss  or  damage 
done  to  or  sustained  by  any  cotton  herein  re- 
ceipted for  during  transportation,  whereby 
any  legal  liability  may  be  incurred  by  the 
terms  of  this  contract,  that  the  company  alone 
shall  be  held  responsible  therefor  in  whose 
actual  custody  the  cotton  may  be  at  the  time 
of  the  happening  of  such  loss  or  damage,  and 
the  company  incurring  such  liability  shall 
have  the  benefit  of  any  insurance  which  may 
have  been  effected  upon  or  on  account  of  said 
cotton;'  that  tiie  plaintiffs  had  fully  insured 
said  cotton,  so  destroyed  by  fire,  in  solvent 
companies,  from  rislcs,  among  which  fire  was 
one,  and  that  at  the  time  of  the  occurrence 
of  said  fire  said  cotton  was  fully  covered  by 
insurance;  but  that  this  defendant  has  not 
had  the  benefit  of  such  insurance,  nor  have 
the  plaintiffs  given  or  offered  to  give  it  the 
benefit  of  such  insurance." 

The  bill  of  exceptions  states  that  the  plain- 
tiffs, to  maintain  the  issue  on  their  part,  ex- 
amined Bernard  S.  Clark,  (one  of  the  plain- 
tiffs,) who  proved  the  delivery  of  the  cotton 
to  the  GreenviUe  &  Columbia  Railroad,  to  be 
carried  to  ttie  plaintiffs  at  New  York;  the 
H  receipt  of  the  cotton  by  the  defendant  as  a 
^connecting  carrier;  its  destruction  by  fire  at 

•  Charleston, 'on  the  29th  day  of  October,  A. 
D.  1883,  wlule  in  the  custody  of  the  defend- 
ant, awaiting  delivery  to  the  next  connecting 
carrier;  and  that  the  value  of  tite  cotton,  less 
freight,  was$10,717.21;  that  the  form  of  the 
bills  of  lailing  given  to  the  agent  of  tlie  plain- 
tiffs by  the  Gieenville  &  Columbia  Railroad 
Company,  tlie  first  carrier,  was  as  set  out,  and 
contained  the  clause  above  quoted.  Upon 
examination  by  defendant,  the  witness  testi- 
fied that  plaintiffs  had  open  policies  of  insur- 


ance in  the  Pbcenlx,  Mechanics*  &  Traders^ 
and  Greenwich  Insurance  Companies,  but 
had  not  received  any  money  for  the  loss  oo> 
casioned  by  the  burning  of  the  cotton  in  ques- 
tion; that  the  insurance  companies  had  signed 
certain  memoranda,  which  witness  produced; 
that  witness  instructed  Mr.  Gallagher,  an  in- 
surance adjuster  at  Charleston,  to  bring  suit 
if  defendant  did  not  pay;  that  witness  did 
not  know  that  Gallagher  represented  the 
above-named  insurance  companies,  but  he 
had  said  there  would  be  no  expense  to  plain- 
tiffs; that,  "by  our  policies,  in  case  of  loss, 
we  have  to  pay  four  per  cent,  on  that  loss, 
to  keep  our  policy  good  for  twenty  thousand 
dollars  all  the  time.  My  object  is  to  get  this 
money  from  the  railroad  companies,  and  save 
this  four  per  cent. :  and  $150  average  comes 
in  there;  and  in  case  I  don't  get  it  from  them 
to  fall  back  on  ray  insurers, — the  insurance 
companies, — and  make  them  pay  it.  That  is 
the  exact  reason;  and  if  I  don't  get  it  from 
them  the  idea  is  that  I  will  fall  back  on  the 
insurance  company."  On  redirect  examina- 
tion, the  witness  testified  that  the  plaintiffs 
were  the  owners  of  the  cotton,  and  did  not 
authorize  their  agent  to  take  bill  of  lading 
with  insurance  clause,  but  plaintiffs  had  re- 
ceived the  balance  of  the  cotton,  and  settled 
for  the  freight  on  it  under -the  same  bill  of 
lading;  that  the  agent  "had  authority  to  take 
bills  of  lading  for  the  cotton,  but  had  to  ac- 
cept what  the  company  would  give  him  or  no 
bill  of  lading." 

The  policy  issued  to  plaintiffs  by  the  Me- 
chanics' &  Traders'  Insurance  Company  on 
cotton  burned  bears  date  7th  September, 
1883,  and  contains  the  following  provisions: 
"It  is  also  agreed  and  understood  that,  iag, 
case  of  loss  or  damage  under  this  policy,  che^ 
assured,  in  accepting  payment*therefor,  here-* 
by  and  by  that  act  assigns  and  transfers  to 
the  said  Insurance  company  all  his  or  their 
right  to  claim  for  loss  or  damage  as  against 
the  carrier,  or  other  person  or  persons,  to 
inure  to  their  benefit,  however  to  the  extent 
only  of  the  amount  of  the  loss  or  damage  and 
attendant  exi)enses  of  recovery  paid  or  in- 
curred by  the  said  insurance  company;  and 
any  act  of  the  insured  waiving  or  transfer* 
ring  or  tending  to  defeat  or  decrease  any 
such  claim  against  the  carrier,  or  such  other 
person  or  persons,  whether  before  or  after 
the  insurance  was  made  under  this  policy, 
shall  be  a  cancellation  of  the  liability  of  the 
said  insurance  company  for  or  on  account 
of  the  risk  insured  for  which  loss  is  claimed. 
*  *  *  In  event  of  loss,  the  assured  agrees 
to  subrogate  to  the  insurers  all  their  claims 
a;;ainst  the  transporters  of  said  cotton,  not 
exceeding  the  amount  paid  by  said  insurers." 
Similar  provisions  are  contained  in  the  policy 
issued  by  the  Greenwich  Company  to  the 
plaintiffs  on  cotton  destroyed.  The  policy 
issued  by  the  Phoenix  Insurance  Company  on 
said  cotton  contained  the  following  provision: 
"In  case  of  any  agreement  or  act,  past  or 
future,  by  the  insured,  whereby  any  right  of 
recovery  of  the  insured  against  any  peraoni 
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«r  corporations  Is  released  or  lost,  which 
would,  on  acceptance  of  abandonment  or 
payment  of  loss  by  this  company,  belong  to 
this  company  but  for  such  agreement  or  act, 
or,  in  case  this  insurance  is  made  for  the 
benefit  of  any  carrier  or  bailee  of  the  prop- 
erty insured  other  than  the  person  named  as 
insured,  the  company  shall  not  be  bound  to 
pay  any  loss,  but  its  right  to  retain  or  recover 
the  premium  shall  not  be  affected;"  also  the 
further  provision,  "that,  in  event  of  loss,  the 
insured  agrees  to  subrogate  to  the  insurers 
all  their  claims  against  the  transporters  of 
said  cotton,  not  exceeding  the  amount  paid 
by  said  insurers.'' 

The  memoranda  referred  to  as  signed  by 
the  insurance  companies  on  the  dates  named 
are  aa  follows: 

"New  Tokk,  Nov.  17, 1883. 

"To  Inman,  Swann  &  Co. :  In  accordance 
with  the  provision  of  this  policy,  the  estl- 
Jjmated  loss  sustained  by  this  company  of 
*  $3,667,  in  con3equence*of  fire  at  Charleston, 
8.  C,  about  Oct.  29th,  '83,  is  hereby  rein- 
stated, and  6114.90  additional  premium  is 
charged  by  this  company  therefor;  it  being 
fully  understood  and  agreed  that  when  the 
above  loss  is  finally  adjusted  the  amount  re- 
instated and  the  premium  charged  shall  be 
made  correct. 

"Attached  to  this  policy,  21,773." 

"New  York,  Dec.  1st.  1883. 

"It  is  hereby  understood  and  agreed  by  the 
andetsigned  companies  insuring  Messrs.  In- 
man, Swann  &  Co.  that  proofs  of  loss  by  flre 
St  Charleston,  S.  C,  of  Oct.  29th,  1883,  pre- 
sented this  day,  are  to  be  considered  as  filed 
on  November  17th;  as  all  papers  and  vouch- 
ers to  prove  such  loss  were  forwarded  by 
Messrs.  Inman.  Swann  &  Co.,  with  their 
consent,  to  the  South  Carolina  B.  U.  Co.,  to 
collect  loss  from  them  as  common  carriers, 
which,  however,  is  not  to  prejudice  Messrs. 
Inman,  Swann  &  Co.'s  claim  against  the  un- 
dersigned insurance  companies." 

"New  York,  Jan.  18th.  1884. 

"The  undersigned  companies,  having  been 
notified  by  Messrs.  Inman,  Swann  &  Co.  of 
loss  by  flre  at  Charleston,  S.  C,  on  or  about 
Oct.  2^b,  '83,  and  proofs  of  loss  having  been 
presented  to  the  South  Carolina  B.  B.  Co. 
direct,  on  Nov.  17,  '83,  with  consent  of  said 
insurance  companies,  which,  however,  it  was 
agreed  upon  should  not  prejudice  the  assur- 
er's claim  against  tliem,  the  claims  having 
been  agreed  upon  as  filed  with  insurance 
companies  on  said  Nov.  17th,  in  case  the 
railroad  sliould  refuse  to  p;iy,  and  the  claim 
being  due  on  Jan.  17tli.  1884,  &Iessrs.  Inman, 
Swann  &  Co.  will  still  use  every  effort  to 
collect  the  claim  direct,  and  the  undersigned 
insurance  companies  h  -reby  agree  to  pay 
them  (six)  6  per  cent,  interest  from  January 
17th,  '84,  to  the  time  when  claim  is  collected. 
This  agreement,  liowever,  is  not  to  prejudice 
their  claim  against  the  undersigned  insurance 
companies." 

It  was  conceded  upon  the  argument  that 
the  bills  of  lading  were  dated  October  18, 


October  24,  October  25,  and  October  27,  1883," 
and  were  signed  for  the  Columbia*and  Green  • 
ville  Bailroad  Company  and  the  compan* 
ies  constituting  the  through  line,  of  which 
defendant  was  one,  "separately  but  not 
jointly,"  and  that  the  policies  of  Insurance 
were  dated  August  29,  September  6,  and 
September  7,  1883,  and  expired  August  29, 
1884,  and  contained  these  clauses:  "The  total 
amount  of  each  and  every  loss,  less  9150 
to  be  deducted  in  lien  of  average,  shall  be 
paid  within  thirty  days  after  receipt  of  proofs 
of  loss;"  and  "that,  in  the  event  of  loss,  the 
assured  agree  to  pay  the  insurers  additional 
premium  or  premiums  at  the  rate  of  4  per 
cent,  on  the  amount  of  such  loss  or  losses, 
and  this  policy  is  thereby  to  be  reinstated  and 
in  force  to  the  full  amount  of  $20,000,  un- 
less either  party  desire  the  cancelment  of 
same. " 

At  the  request  of  the  defendant,  and  sub- 
ject to  plaintiffs'  exceptions,  the  court  gave 
to  the  jury  the  following  instructions:  "First, 
That  the  bill  or  bills  of  lading  under  which 
the  cotton  of  plaintiffs  in  this  case  was 
transported  by  the  defendant  constituted  the 
contract  of  the  parties,  and  the  plaintiffs  are 
bound  by  the  stipulation  that  the  defendant 
company « shall  have  the  benefit  of  any  Insur- 
ance that  may  have  been  effected  upon  or  on 
account  of  said  cotton.'  Second.  That  the 
plaintiffs,  before  they  can  recover  against  de- 
fendant here,  must  show  that  they  have  per^ 
formed  their  part  of  tliis  contract,  by  prov- 
ing that  they  have  given  to  the  South  Caro- 
lina Railway  Company  the  beneBt  of  the  in- 
surance, or  that  they  have  been  ready  to  per- 
form their  contract  by  tendering  such  bene- 
fit, and  that  the  same  has  been  refused. 
Third.  That  if  the  jury  find  that  an  agree- 
ment was  made  between  plaintiffs  and  their 
insurers,  by  which  the  insurers  waived 
proofs  of  loss  and  admitted  the  claim  of  plain- 
tiffs to  be  due  by  them  on  the  1st  of  .Tanu- 
ary,  1884,  and  plaintiffs  agreed  to  give  time 
upon  said  claim  to  the  insurers,  and  mean 
time  to  press  the  claim  for  the  cotton  against 
the  South  Carolina  Railway  Company,  de- 
fendant, in  consideration  of  the  payment  to 
plaintiffs  by  their  Insurers  of  6  per  cent.  In- 
terest per  annum  on  said  admitted  claim 
from  1st  January,  1881,  then  plaintiffs  can- 
not recover,  and  verdict  must  be  for  defend- 
ant." S 
•  The  plaintiffs  requested  the  following  in-? 
structions,  which  the  court  refused,  and 
plaintiffs  excepted:  "First.  That  the  stipu- 
lation in  the  bills  of  lading  giving  the  de- 
fendant the  beneUt  of  insurance  effected  by 
the  plaintiffs  is  unreasonable,  contrary  to 
public  policy,  and  the  duties  and  obligations 
imposed  by  law  upon  carriers,  and  therefore 
void.  Second.  Thatif  the  stipulation  in  the 
bills  of  lading,  under  which  th:*  cotton  of  the 
plaintiffs  was  to  be  transported  l>y  the  de* 
fendant,  giving  to  the  carrier  the  benefit  of 
insurance,  is  valid,  then  such  stipulation 
only  entitles  the  defendant  to  such  insurance 
upon  payment  by  it  of  plaintiffs'  loss,  unlesi 
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the  plalnUflti  bare  already  been  paid  by  tbe 
insurer.  Third.  That  if  the  stipulation  in 
the  bills  of  lading  under  which  plaintiffs' 
cotton  was  to  be  transported  by  the  defend- 
ant, giving  to  the  carrier  the  beneflt  of  plain- 
tiffs' insurance,  is  valid,  then  such  stipula- 
tion only  entitles  the  defendant  to  such  in- 
surance as  it  is  in  the  hands  of  the  plaintiffs, 
and,  if  the  policy  is  void  or  unproductive, 
this  is  no  defense,  and  the  plaintiffs  are  en- 
titled to  recover  in  this  action.  Fourth. 
That  if  the  stipulation  in  the  bills  of  lading 
under  which  plaintiffs'  cotton  was  to  be 
transported  by  the  defendant,  giving  the  car- 
rier benefit  of  insurance  effected  by  plain- 
tiffs, is  valid,  then  no  legal  obligation  arose 
therefrom  that  the  plaintiffs  should  effect 
valid  insurance,  and,  if  such  insurance  is  in- 
valid, this  is  no  defense  to  plaintiffs'  action. 
Fifth.  That  as  the  plaintiffs,  under  the  stip- 
ulation in  the  bills  of  lading  giving  the  car- 
rier beneflt  of  the  insurance,  may  or  may  not 
have  Insured  as  they  please,  the  defendant 
takes  such  insurance,  if  effected,  subject  to 
all  inflrraities,  and  the  same  constitutes  no 
defense  to  plaintiffs'  action.  Sixth.  That 
the  carrier  does  not  lose  his  character  as  car- 
rier by  reason  of  a  stipulation  giving  him  the 
beneflt  of  insurance  by  the  shipper  or  owner, 
and  that  as  carrier  he  is  primarily  liable  for 
loss  or  damage,  if  not  arising  from  causes 
exempted  by  law  or  his  contract,  and,  if  the 
defendant  desires  tbe  beneflt  of  plaintiffs'  in- 
^  surance,  it  must  Qrst  pay  the  loss  sustained 
■by  them.  'Seventh.  That  the  defendants,  un- 
der the  bills  of  lading  in  question,  are  not  ex- 
empt from  loss  by  fire,  as  such  exemption, 
under  said  bills  of  lading,  only  applies  to  tbe 
carrier  by  water." 

Oeo.  A.  Black,  for  plaintiffs  in  error.    Wm. 
Allen  Butler  and  TJwo.  &.  Barker,  for  defend- 
ggant  in  error. 

M 

•  Mr.  Chief  Justice  Fth-leb,  after  stating 
the  facts  as  above,  delivered  the  opinion  of 
the  court. 

The  defendant,  s  corporation  of  South  Car- 
olina, received  the  cotton  in  question  for  safe 
carriage  from  the  point  of  connection  with 
»tbe  Columbia  &  Greenville  Bailroad  Compa- 
T<ny  to  Charleston,  S.  C.  and  delivery  to  the 

*  steam-shfp  company  at^hat  port.  The  loss 
occurred  by  fire,  in  Charleston,  before  the 
obligation  was  discharged,  and  this  is  an  ac- 
tion as  on  the  case,  based  on  defendant's 
breach  of  duty,  as  a  common  carrier,  in  fail- 
ing to  safely  carry  and  deliver.  To  secure 
care,  diligence,  and  fidelity  in  the  discharge 
of  his  important  public  functions,  the  com- 
mon law  charged  the  common  carrier  as  an 
insurer,  but  the  rigor  of  the  rule  baa  been  re- 
laxed so  as  to  allow  reasonable  limitations 
upon  responsibility  at  all  "vents,  to  be  im- 
posed by  contract.  We  have,  however, 
uniformly  held  that  this  concession  to 
changed  conditions  of  business  cannot  be  ex- 
tended so  far  as  to  permit  the  carrier  to  ex- 
empt himself,  by  a  contract  with  the  owner 
of  the  goods,  from  liability  for  his  own  neg- 


ligence; and  as  In  ease  of  loss  the  presump- 
tion is  against  the  carrier,  and  no  attempt 
was  made  here  to  rebut  that  presumption, 
the  defendant's  liability,  because  in  fault, 
must  be  assumed  upon  the  evidence  before  us. 
The  cause  went  to  judgment,  however,  in 
favor  of  the  defendant  upon  its  second  de- 
fense, which  was  sustained  by  the  rulings  of 
the  circuit  court  brought  under  review  upon 
this  writ  of  error.  That  defense  set  up  the 
clause  in  the  bills  of  lading,  providing  that 
"the  company  incurring  such  liability  shall 
have  the  beneflt  of  any  insurance  which  may 
have  been  effected  upon  or  on  account  of 
said  cotton;"  and  it  was  averred  that  the 
plaintiffs  had  fully  insured  the  cotton  against 
the  risk  of  fire,  but  that  defendant  had  not 
had  the  benefit  of  such  insurance,  nor  had 
tbe  plaintiffs  given  or  offered  to  give  to  it 
such  benefit.  If  this  bill  of  lading  had  con- 
tained a  provision  that  the  railroad  company 
would  not  be  liable  unless  the  owners  should 
insure  for  its  benefit,  such  provision  could 
not  be  sustained,  for  that  would  be  to  allow 
tbe  carrier  to  decline  the  discharge  of  its  du- 
ties and  obligations  as  such,  unless  furnished 
with  indemnity  against  the  consequences  of 
failure  in  such  discharge.  Befusal  by  the 
owners  to  enter  into  a  contract  so  worded 
would  furnish  no  defense  to  an  action  to 
compel  the  company  to  carry,  and  submis- 
sion to  such  a  requisition  would  be  presumed^ 
to  be  the  result  of  duress  of  circumstances,^ 
and  not'binding.  But  the  clause  in  ques-* 
tion  bears  no  such  construction,  and  obvi- 
ously cannot  be  relied  on  as  in  itself  absolv- 
ing the  company  from  liability,  for  by  its 
terms  the  benefit  of  insurance  was  only  to 
be  had  when  a  legal  liability  had  been  in- 
curred, and  in  favor  of  "the  company  incur- 
ring such  liability. "  Since  the  right  to  the 
beneflt  of  insurance  at  all  depended  upon  the 
maintenance  of  plaintiffs'  cause  of  action, 
the  fact  of  not  receiving  such  benefit  could 
not  be  put  forward  in  denial  of  the  trutlv 
or  validity  of  their  complaint.  If,  on  the 
other  band,  the  contention  of  the  defendant, 
may  be  regarded  as  in  the  nature  of  a  coun> 
ter-claim  by  way  of  recoupment  or  set-off, 
then  tbe  question  arises  as  to  the  extent  of 
the  stipulation,  assuming  it  to  be  otherwise 
valid,  and  what  would  amount  to  a  breach 
of  it.  By  its  terms  the  plaintiffs  were  not 
compelled  to  insure  for  the  benefit  of  the- 
railroad  company:  but  if  they  had  insurance 
at  the  time  of  the  loss,  which  tbey  could 
make  available  to  tbe  carrier,  or  which,  be- 
fore bringing  suit  against  the  company,  they 
bad  collected,  without  condition,  then,  if 
they  had  wrongfully  refused  to  allow  the 
carrier  the  benefit  of  the  insurance,  such  a 
counter-claim  might  be  sustained,  but  other- 
wise not.  The  policies  here  were  all  taken 
out  some  weeks  before  the  shipments  were- 
made,  although,  of  course,  they  did  not  at- 
tach until  then,  and  recovery  upon  neither 
of  them  could  have  been  bad,  except  upon 
condition  of  resort  over  against  the  carrier^ 
any  act  of  the  ownera  to  defeat  which  oper^ 


Digitized  by 


Google 


FARNSWOBTH  9.  TEBRITOBY  OF  MONTAKA. 


258 


ated  to  cancel  the  liability  of  the  insurers. 
They  could  not,  therefore,  be  made  available 
for  the  benefit  of  the  carrier.  Nor  have  the 
insurance  companies  paid  the  owners.  It  is 
true  that,  after  the  loss  bad  been  incurred, 
the  companies  signed  certain  memoranda, 
by  which  the  face  of  the  insurance  was  rein- 
stated, proofs  of  loss  waived,  and  provision 
made  for  postponing  the  question  of  indem- 
nity  nntil  the  owners,  if  the  carrier  refused 
to  pay.  had  used  effort  to  collect,  without 
prejadice  to  the  owners'  claims  against  the 
uisarance  companies.  But  this  falls  far 
short  of  the  equivalent  of  payment,  and,  in- 
deed, under  the  terms  of  these  policies,  pay- 
*jment  itself  would  have  been  subject  to  such 
^conditions  as  the  companies  chose  to  impose. 
*  Although,  in*the  order  of  ultimate  liability, 
that  of  the  carrier  ia  in  legal  effect  primary, 
and  that  of  the  insurer  secondary,  yet  the  in- 
snred  can,  in  the  absence  of  provisions  other- 
wise controlling  the  subject,  insist  upon  pro- 
ceeding, under  his  contract,  first,  against 
the  party  secondarily  liable,  and  when  he 
does  so  is  bound  in  conscience  to  give  to  the 
latter  the  benefit  of  the  remedy  n^nst  the 
party  principal;  but  these  insurers  could, 
under  their  contracts,  require  the  owners  to 
pursue  the  carrier  in  the  first  instance,  and 
decline  to  indemnify  them  until  the  question 
and  the  measure  of  the  lattor's  liability  were 
determined.  This  they  did,  and  to  their  ac- 
tion in  that  regard  the  defendant  is  not  so 
Situated  as  to  1^  entitled  to  object.    In  our 

edgment,  the  second  defense,  in  any  aspect 
which  it  may  be  considered  upon  this  rec- 
ord, cannot  be  maintained,  and  it  follows 
that  the  action  of  the  circuit  court  was  er- 
roneous. The  judgment  will  be  reversed, 
and  the  cause  remanded,  with  directions  to 
Um  circuit  court  to  award  a  new  trial. 


on  V.  8.  iM) 

Fabkswobth  v.  Territobt  of  Montana. 

(January  14, 1888.) 
1.  Supamx    Court  —  Rbviiw   of    Tbbbitosul 

COUBTS — CbIMIMAI.  CA.BBS. 

Bs\  St.  U.  B.  i  702,  which  provides  that  the 
,  final  judgmentsanddecreesofthesapremecourt 
•  of  any  territory,  except  Washington,  in  cases 
where  the  amount  in  dispute  exceeds  (1,000,  may 
be  reviewed  in  the  supreme  court,  on  writ  of 
error  or  appeal,  in  the  same  manner  as  the  final 
Judgments  and  decrees  of  the  circuit  courts,  and 
that  any  final  judgment  or  decree  of  the  supreme 
court  of  said  territory,  in  a  cause  involving  the 
oonstitntlon.  statutes,  or  treaties  of  the  United 
States,  maybe  reviewed  in  like  manner,  does  not 

five  the  supreme  court  authority  to  review  the 
ecision  of  the  supreme  court  of  the  territory  of 
Montana  in  a  criminal  case. 

a.  Sma. 

Nor  ia  such  authority  conferred  by  section 
1909,  which  provides  that  writs  of  error  and  ap- 
peals from  the  final  decisious  of  the  supreme 
oourt  of  the  territory  of  Montana  shall  be  al- 
lowed to  the  supreme  oourt  of  the  United  States, 
in  the  same  manner  ae  from  the  <riroult  courts  of 
the  United  States,  where  the  amount  in  con- 
troversy exceeds  $1,000,  except  that  writs  of 
error  or  appeals  shall  he  allowed  upon  writs  of 
habeas  corpus  involving  the  question  of  per- 
sonal freedom. 


Act  Cong.  March  8, 1888, 1 1,  (2S  St.  443,)  which 
provides  that  no  appeal  or  writ  of  error  shall  be 
allowed  from  any  judgment  or  decree,  in  any 
suit  at  law  or  in  equity,  in  the  supreme  court  of 
any  of  the  territories,  unless  the  amount  In  con- 
troversy exceeds  15,000,  is  restricted  to  cases 
where  the  matter  in  dispute  is  measured  by  a 
pecuniary  value,  and  does  not  apply  to  a  judg- 
ment imposing  a  fine,  in  a  prosecution  of  a  com- 
mercial traveler  for  a  misdemeanor  for  offering, 
in  violation  of  a  territorial  statute,  mercheuidisa 
for  sale  without  having  obtained  a  license,  es- 
pecially where  the  amount  of  the  fine  does  not 
exceed  $5,000. 
4.  Same. 

Section  2  of  that  aot,  which  provides  "that  the 
preceding  section  shall  not  apply"  to  cases  in 
which  is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of  or  an  authority  exercised 
under  the  United  States,  but  in  all  such  cases  an 
appeal  or  writ  of  error  may  be  brought  wiUiont 
regard  to  the  amount  in  dispute,  does  not  apply 
to  criminal  cases,  but  is  only  an  exception  carved 
out  of  the  first  section. 

In  Error  to  the  Supreme  C!ourt  of  the  Ter* 
ritory  of  Montana. 
James  Lovmdes,  for  plaintiff  in  error. 

Blatchford,  J.  This  is  a  writ  of  error 
to  the  supreme  court  of  thetorritoryof  Mon- 
tana, in  a  criminal  case,  brought  by  George 
W.  Far ns worth,  who  was  proceeded  against 
by  an  information  in  the  probate  court  in  and 
for  Gallatin  county,  in  that  territory,  for  the 
crime  of  misdemeanor,  in  having,  in  viola- 
tion of  a  statute,  as  a  commercial  traveler, 
offered  for  sale  in  that  territory  merchandise 
to  be  delivered  at  a  future  time,  without  first 
having  obtained  a  license.  He  was  arrested,S 
and  pleaded*not  guilty,  and  was  tried  by  the* 
court;  no  jury  having  lieen  asked  for  or  de- 
manded. The  court  found  him  guilty,  and 
its  judgment  was  that  he  pay  a  fine  of  950, 
and  costs  of  the  prosecution,  917.70,  and 
stand  committed  until  such  fine  and  costs 
should  be  paid.  He  tool^  an  appeal  to  the 
district  court  for  the  county  of  Gallatin,  and 
the  case  was  tried  by  that  court,  a  jury  be- 
ing expressly  waived,  and  it  found  him 
guilty,  and  sentenced  him  to  pay  a  fine  of  S50 
and  all  costs  of  prosecution.  He  then  took 
an  appeal  to  the  supreme  court  of  the  terri- 
tory. That  court  aflirmed  the  judgment  of 
the  district  court,  in  January,  1885.  5  Mont. 
303,  324,  5  Pac,  Bep.  869,  878.  To  review 
that  judgment  the  defendant  has  brought  the 
case  to  this  court  by  a  writ  of  error.  § 

*  It  is  very  clear  that  this  is  a  criminal  case;!* 
and  the  question  arises  whether  there  is  any 
authority  for  the  review  by  this  court  of  the 
decision  of  the  supreme  court  of  the  terri- 
tory of  Montana  in  a  criminal  case.  We 
have  been  furnished  with  a  brief  on  this  sub- 
ject by  the  counsel  for  the  plaintiff  in  error, 
but  we  are  unable  to  find  any  statutory  au- 
thority for  the  jurisdiction  of  this  court  in 
this  case.  Section  702  of  the  Revised  Stat- 
utes provides  as  follows:  "The  final  judg- 
ments and  decrees  of  the  supreme  court  of 
any  territory,  except  the  territory  of  Wash- 
ington, in  cases  where  the  value  of  the  mat- 
ter in  dispute,  exclusive  of  costs,  to  be  as- 
certained by  the  oath  of  either  party,  or  of 
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other oompetert  wltnenses,  exceeds  one  thon- 
aand  dollars,  may  be  reviewed  and  reversed 
or  afOrmed  in  the  supreme  conrt,  upon  writ 
of  error  or  appeal,  in  the  same  manner,  and 
under  the  same  regulations,  as  the  final  judg- 
ments and  decrees  of  a  circuit  court.  In  the 
territorj  of  Washington  the  value  of  the 
matter  in  dispute  must  exceed  two  thousand 
^dollars,  exclusive  of  costs.  And  any  final 
^judgment  or  decree  of  the  supreme  court  of 

•  said  territory,  in  any  cause  [when]  the  con- 
stitution or  a  statute  or  treaty  oMne  United 
States  is  brought  in  question,  may  be  re- 
viewed in  like  manner."  Section  1909  of 
the  Revised  Statutes  provides  that  writs  of 
error  and  appeals  from  the  final  decisions  of 
the  supreme  court  of  anyone  of  eight  named 
territories,  of  which  Montana  is  one,  "shall 
be  allowed  to  the  supreme  court  of  the  United 
States,  in  the  same  manner  and  under  the 
aame  regulations  as  from  the  circuit  conrts 
of  the  United  States,  where  the  value  of  the 
property  or  the  amount  in  controversy,  to  be 
ascertained  by  the  oath  of  either  party,  or  of 
other  competent  witnesses,  exceeds  one  thou- 
sand dollars,  except  that  a  writ  of  error  or 
appeal  shall  be  allowed  to  the  supreme  court 
of  the  United  States  •  •  •  upon  writs 
of  habeas  corpus  involving  the  question  of 
personal  freedom."  Section  1911  of  the  Re- 
vised Statutes  relates  exclusively  to  writs  of 
error  and  appeals  from  Washington  Terri- 
tory. Section  709  applies  only  to  a  writ  of 
«rror  to  review  a  final  judgment  or  decree  in 
a  suit  in  the  highest  court  of  a  state. 

In  Snow  V.  U.  S.  118  U.  S.  346,  6  Sup. 
a.  Rep.  1059,  these  sections  (702,  709, 1909, 
and  1911)  were  considered  in  reference  to 
their  application  to  a  criminal  case  from  the 
territory  of  Utah,  other  than  a  capital  case, 
or  a  case  of  bigamy  or  polygamy,  writs  of 
error  in  which  were  provided  for  by  section 
8  of  the  act  of  June  23,  1874,  (18  St.  253;) 
and  the  reasons  there  given  why  they  did  not 
Apply  to  or  cover  such  a  criminal  case  show 
that  they  do  not  apply  to  or  cover  a  criminal 
case  from  the  territory  of  Montana.  Refer- 
ence is  made  by  the  plaintiff  in  error  to  the 
case  of  Watts  v.  Territory  of  Washington, 
91  U.  S.  580,  which  was  a  criminal  case  from 
the  territory  of  Washington,  in  which  it  did 
not  appear  that  the  constitution,  or  any  stat- 
ute or  treaty  of  the  United  States,  hiid  been 
brought  in  question.  The  jurisdiction  of 
this  court  In  the  case  was  questioned,  as  not 
being  embraced  by  the  last  clause  of  section 
702  of  the  Revised  Statutes,  before  quoted. 
This  court  dismissed  the  case  for  want  of  ju- 
risdiction; saying  that  it  could  only  review 
the  linrl  judgments  of  the  supreme  court  of 
,-the  territory  of  Washington  in  criminal 
S  cases,  when  the  constitution  or  a  statute  or 

•  treatyrf>ftheUniteil States  wasdrawn  inques- 
tion.  The  decision  in  the  case  did  not  uf)- 
holil  the  jnrisdicliun  of  this  court  in  a  crim- 
inal case  where  the  constitution  or  a  statute 
or  treaty  of  the  United  States  was  drawn  in 
question,  and  the  language  of  the  court  in 
that  respect  was  obiter  dictum. 


It  Is  sought,  however,  to  uphold  the  Jnrla* 
diction  in  this  case  under  the  provisions  of 
the  act  of  March  8,  1885,  (23  St.  448,) 
which  reads  as  follows:  "No  appeal  or  writ 
of  error  shall  hereafter  be  allowed  from  an/ 
judgment  or  decree,  in  any  suit  at  law  or  in 
equity,  in  the  supreme  court  of  tlie  District 
of  Columbia,  or  in  the  supreme  court  of  any 
of  the  territories  of  the  United  States,  un- 
less the  matter  in  dispute,  exclusive  of  costs, 
shall  exceed  the  sum  of  five  thousand  dol« 
lars.  Sec.  2.  That  the  preceding  section 
shall  not  apply  to  any  case  wherein  is  in- 
volved the  validity  of  any  patent  or  copy- 
right, or  in  which  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  au« 
thority  exercised  under,  the  United  States; 
but  in  all  such  cases  an  appeal  or  writ  of 
error  may  be  brought  without  regard  to  the 
sum  or  value  in  dispute."  In  Snow  v.  U.  S., 
supra,  (page  351,)  it  was  held  that  the  first 
section  of  that  statute  applied  solely  to 
judgments  or  decrees  in  suits  at  law  or  in 
equity  measured  by  a  pecuniary  value. 
But  it  is  contended  in  the  present  case  that 
the  operation  of  such  first  section  is  not  re- 
stricted to  civil  cases.  It  is,  however,  re- 
stricted to  cases  where  the  matter  in  dispute 
Is  measured  by  a  pecuniary  value;  and  It 
was  said  by  this  court  in  Kni-tz  v.  Moffltt. 
115  U.  S.  487,  498,  6  Sup.  Ct.  Rep.  148,  that 
"a  jurisdiction,  conferred  by  congress  up- 
on any  court  of  the  United  States,  of  suits 
at  law  or  in  equity  in  which  the  matter  in 
dispute  exceeds  the  sum  or  value  of  a  cer- 
tain number  of  dollars.  Includes  no  case  in 
which  the  right  of  neither  party  is  capable 
of  being  v^ued  in  money."  It  was  fur- 
ther said  in  Snow  v.  U.  8.,  supra,  (page 
354:)  "As  to  the  deprivation  of  liberty, 
whether  as  a  punishment  for  crime  or  other* 
wise,  it  is  settled  by  a  long  course  of  decis- 
ions, cited  and  commented  on  in  Kurtz  v. 
Moflitt,  ubi  supra,  that  no  test  of  money 
value  can  be  applied  to  it  to  confer  jurisdic- 
tion." In  the  present  case,  the  informations 
was  for  the  commission *of  a  crime.  The? 
punishment  inflicted  by  the  probate  court 
was  a  fine  of  $50,  and  S17.70  costs,  and  a 
judgment  that  the  defendant  stand  commit- 
ted until  such  fine  and  costs  should  be  paid. 
The  judgment  of  the  district  court  was  that 
the  defendant  pay  a  fine  of  $50  and  all  costs 
of  prosecution.  The  supreme  court  affirmed, 
with  costs,  tlie  judgment  of  the  district 
court.  The  judgment  of  the  probate  court 
was  imprison uient  until  the  piiyment  of  the 
fine  and  the  costs,  and,  it  the  fine  covered 
by  the  judgment  of  any  one  of  the  courts 
could  be  called  a  "matter  in  dispute,"  within 
the  first  section  of  the  act  of  1885,  the  pecun- 
iary value  involved  did  not  exceed  $5,000. 
So  it  is  plain  that  the  first  section  of  the  act 
of  1885  does  not  cover  the  case. 

It  is  claimed,  however,  that  jurisdiction  in 
the  present  case  is  derived  from  the  second 
section  of  the  act  of  1885,  and  that,  under 
that  section,  jurisdiction  exists  in  a  criminal 
case  from  the  supreme  court  of  a  territory, 
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wherein  la  drawn  In  question  the  validity  of 
a  treaty  or  statute  of,  or  authority  exercised 
under,  the  United  States.  The  view  urged 
IS  that,  in  the  present  casci  there  is  drawn  in 
question  the  validity  of  an  authority  exer- 
cised under  the  United  States,  on  the  ground 
that  the  statute  of  Montana,  under  which  the 
conviction  was  had,  is  invalid,  and  that,  as 
the  legislature  of  Montana,  which  enacted  it, 
exists  under  the  antbority  of  the  United 
States,  the  question  of  the  validity  of  the  stat- 
ute raises  the  question  of  the  validity  of  an 
authority  exercised  under  the  United  States. 
But  we  do  not  find  it  necessary  to  consider 
this  question,  for  we  are  of  opinion  that  the 
second  section  of  the  act  of  1805  does  not  ap- 
ply to  any  criminal  case.  That  section  con- 
tains an  exception  or  limitation  carved  out  of 
the  first  section.  It  declares  that  the  first 
section  "shall  not  apply  to  any  case  wherein 
is  involved  the  validity  of  any  patent  or  copy- 
right, or  in  which  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  au- 
thority exercised  under,  the  United  States;" 
and  then  enacts  that,  "in  all  such  cases,  an 
appeal  or  writ  of  error  may  be  brought  with- 
out regard  to  the  sum  or  value  in  dispute." 
wThis  clearly  implies  that  the  cases  to  which 
^the  second  section  Is  to  apply  are  to  be  cases 
*  where  there  is  a'pecuniary  matter  in  dispute, 
and  where  that  pecuniary  matter  is  measura- 
ble by  some  sum  or  value,  and  where  the  case 
is  also  one  of  the  kind  mentioned  in  the  sec- 
ond section. 

There  is  another  consideration  strengthen- 
ing these  views.  Tiie  act  of  1885  relates  to 
appeals  and  writs  of  error  from  the  judg- 
ments and  decrees  of  the  supreme  court  of 
the  District  of  Columbia  and  those  of  the  su- 
preme court  of  any  of  the  territories  of  the 
United  States.  It  was  not  independent  leg- 
islation, but  Its  main  purpose  was  merely  to 
Increase  to  over  95,000  the  jurisdictional 
amount  which,  by  sections  702  and  1911  of 
the  Revised  Statutes,  was  required  to  be  over 
•2,000  for  the  territory  of  Washington;  and, 
by  sections  702  and  1909,  over  f^l.OQO  for 
every  other  territory;  and,  by  section  705,  as 
amended  by  section  4  of  the  act  of  February 
25,  1879,  (20  St.  321,)  over  $2,500  for  the 
District  of  Columbia.  In  all  tliese  prior  stat- 
utes—sections 702,  705,  1909,  1911,  and  the 
act  of  1879 — it  was  said  that  this  court  was 
to  review  the  judgments  and  decrees  "in  the 
same  manner  and  under  the  same  regula- 
tions" provided  as  to  the  final  judgments  and 
decrees  of  a  drcuit  court  These  prior  pro- 
visions are  not  repealed,  and  no  jurisdiction 
'  ever  existed  in  this  court  to  review  by  writ 
'  of  error  or  appeal  the  judgment  of  a  circuit 
court  in  a  criminal  case.  In  Smith  v.  Whit- 
ney, 116  U.  S.  167,  6  Sup.  Ct.  Rep.  570,  cited 
for  the  plaintiff  in  error,  the  jurisdiction  of 
this  court  was  maintained,  under  the  first 
section  of  the  act  of  1885,  of  an  appeal  from, 
and  a  writ  of  error  to,  the  supreme  court  of 
the  District  of  Columl)ia,  in  a  case  where  that 
court,  by  its  judgment,  bait  dismissed  a  peti- 
tion for  a  writ  of  prohiuition  to  a  court-mar- 


tial, convened  to  try  an  of&cer  for  an  offense 
punishable  by  dismissal  from  the  service,  and 
the  deprivation  of  a  salary  wtiich,  during  the 
term  of  his  office,  would  exceed  the  sum  of 
•5,000.  A  writ  of  prohibition  is  a  civil  rem- 
edy, given  in  a  civil  action;  as  much  so  as  a 
writ  of  habeas  corpus,  which  this  court  has 
held  to  be  a  civil,  and  not  a  criminal,  pro- 
ceeding, even  when  instituted  to  arrest  a 
criminal  prosecution.  Ex  parte  Tom  Tong, 
108  U.  S.  556,  2  Sup.  Ct.  Rep.  871.  It  would^ 
have  been  easy  for  congress  to  confer  upon^ 
thi8*court  jurisdiction  in  criminal  oases  from* 
the  territories  by  plain  and  explicit  language, 
and  for  the  reason  that  no  such  jurisdiction 
exists  by  statute  in  the  present  case  the  writ 
of  error  is  dismissed. 


(12S  u.  s.  ui> 
TiLLsoN  et  al.  «.  Umitbd  States. 
(Jannaiy  14, 1880.) 

1.  CONTBAOTS — ^ISTEBPRBTATIOS. 

Where,  by  the  terms  of  a  contract  for  the  pur- 
chase of  granite,  the  purchaser  agrees  to  pay  the 
full  cost  of  the  labor,  tools,  and  materials  used  in 
catting,  dressing,  and  boxing  the  granite,  and 
"insurance  on  the  same,"  he  is  not  Uable  for  In- 
suranoe,  where  none  was  ever  taken  out  by  the 
seller. 
S.  Buta. 

Where,  under  the  contract,  thepurohaser  is  to 
"assume  all  risk  of  damage  to  cutting  on  said 
stone  while  being  transported  to  the  site  "  of  the 
building  in  the  oonstruotion  of  which  it  is  to  be 
used,  and  a  cargo  of  granite  is  sunk  at  sea,  but 
the  catting  Is  uninjured,  he  is  not  liable  for  any 
part  of  the  expense  incurred  in  raising  the  cargo. 

Appeal  from  the  Court  of  Claims. 

H.  S.  Paine,  for  appellants.  Aaat.  Atty. 
Gen.  Hofjoard  and  W.  I.  Hill,  for  United 
States.  n 

Gkat,  J.  •  This  was  a  suit  to  recover? 
money  under  contracts  made  in  1873  and 
1877  between  the  supervising  architect  of  the 
treasury,  in  behalf  of  the  United  States,  and 
the  petitioners.  The  court  of  claims  dis- 
missed the  petition.  Tillson  v.  U.  S.,  20 
Ct.  CI.  213.  The  petitioners  appealed,  and 
at  the  argument  In  this  court  have  insisted 
upon  two  claims  only.  By  the  contract  of 
1873  the  petitioners  agreed  to  cut  and  fur- 
nish  from  their  quarry,  at  Hurricane  island, 
in  the  state  of  Maine,  and  to  deliver  at  St. 
Louis,  in  the  state  of  Missouri,  as  much 
granite  as  might  be  required  for  the  con- 
struction of  a  custom-house  at  St.  Louis;  the 
United  States  agreed  to  pay  them  specified 
prices  by  the  cubic  foot  for  the  granite  upon 
its  deliveiy  and  acceptance  at  the  site  of  tli» 
custom-house;  the  petitioners  agreed  "to  fur* 
nish  all  the  labor,  tools,  and  materials  neces- 
sary to  cut,  dress,  and  box  at  the  quarry  all 
the  granite  aforesaid;"  and  the  United  States 
agreed  to  pay  them,  "in  lawful  money  of  the 
United  Statra,  the  full  cost  of  the  said  labor, 
tools,  and  materials,  and  insurance  on  the 
same,  increased  by  fifteen  per  centum  there- 
of." The  court  of  claims  found  as  facts 
that  in  performance  of  this  contract  the  pe- 


titiuners  delivered  at  St.  Louis  a  huqge  quan« 
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tity  of  dressed  granite,  which  was  transporter! 
hj  sea  from  Hurricane  island  to  Baltimore, 
and  thence  by  r:iilway  to  St.  Louis.  It  also 
found  the  reasonable  price  and  value  of  ma- 
ts rine  insurance  on  the  granite  from  Hurricane 
S  island  to  Baltimore,  as  compared  with  the 

*  value  of  the  granite,  an(J*with  the  cost  of  cut- 
ting it;  that  no  part  of  such  insurance,  or  of 
15  per  cent  thereon,  had  been  paid  to  the  pe- 
titioners; and  that  no  insurance  on  the 
granite  was  actually  effected  or  paid  for  by 
them. 

The  first  claim  is  based  upon  the  clause  in 
this  contract  by  which  the  United  States 
agreed  to  pay  to  the  petitioners  "the  full  cost 
of  the  said  labor,  tools,  and  materials,  and 
insurance  on  the  same."  The  petitioners 
contend  that  the  insurance  thus  agreed  to  be 
paid  for  is  insurance  on  the  cost  of  the  labor, 
tools,  and  materials  used;  that  is  to  say,  on 
that  part  of  the  value  of  the  cut  granite 
which  was  represented  by  the  cost  of  the 
labor,  tools,  and  materials  used  in  cutting 
and  boxing  it.  We  have  not  found  it  neces- 
sary to  consider  whether  the  words  "insur- 
ance on  the  same"  mean  insurance  on  the 
granite,  or  insurance  on  the  cost  of  the  labor, 
tools,  and  materials  used  in  cutting  and  box- 
ing it,  or  only  insurance  on  the  materials  so 
used;  because,  it  being  found  as  a  fact  that 
the  petitioners  never  did  effect  or  pay  for  any 
insurance  whatever,  we  are  clearly  of  opin- 
ion that  they  are  not  entitled  to  recover  any- 
thing for  insurance.  The  United  States 
have  not  agreed  to  obtain  insurance,  or  to 
become  insurers  themselves,  but  only  to  pay 
to  the  petitioners  the  "cost  of  insurance," 
which  is  as  much  as  to  say,  "reasonable  pre- 
miums of  insurance  paid  by  the  petitioners. " 
By  the  terms  of  the  contract  the  United 
States  are  no  more  bound  to  pay  for  insur- 
ance which  has  not  been  effected,  than  for 
tools  or  materials  which  have  not  been 
used,  or  for  labor  which  has  not  been  per- 
formed. 

The  second  claim  arises  under  the  contract 
of  1877,  in  which  the  contract  of  1873  was 
modified;  the  clause  as  to  insurance  omitted; 
the  petitioners  agreed  to  furnish,  cut,  dress, 
and  box,  and  deliver  at  St.  Louis,  the  gran- 
ite required  for  the  exterior  walls  of  the 
building;  and  the  United  States  "assume  all 
risk  of  damage  to  cutting  on  said  stone  while 
being  transported  to  the  site  of  said  building, 
provided  such  damage  does  not  result  from 
^ the  carelessness  or  negligence  of"  thepeti- 
Stioners.     A  vessel  laden  with  granite  cut 

*  and  dressed  under  this'contract  was  sunk  at 
sea  by  collision,  and  her  cargo  was  raised  by 
wreckers  employed  by  the  master,  and  was 
taken  to  BulUmore  in  another  vessel.  The 
petitioners  seek  to  recover  from  the  United 
States  such  a  proportion  of  the  expense  of  rais- 
ing the  cargo  as  the  value  of  the  cutting  bore 
to  the  whole  value  of  the  granite.  But  the 
only  risk  assumed  by  the  United  States  under 
this  contract  was  of  "damage  to  cutting  on 
said  stone  while  being  transported,"  which 
-evidently  looks  only  to  injuries  to  the  smooth 


surface  or  the  sharp  edges  of  the  cut  granite 
in  the  course  of  transportation,  and  not  to  a 
loss,  by  a  peril  of  the  sea,  of  the  granite 
with  its  cutting  uninjured.  Such  a  loss,  as 
well  as  any  expenses  incurred  by  the  peti- 
tioners in  recovering  the  granite,  fell  upon 
them  by  virtue  of  their  agreement  to  deliver 
the  granite  at  St.  Louis.    Judgment  affirmed. 


(12t  V.  s.  Itl) 
Stotttbhbcrgh,  Intendant  of  Washington 
Asylum,  v.  Hennice. 
(January  14, 1889.) 

1.  CoNSTmrnoNAi.  Law — ^DBtiiaisB's    Tax— I)i»- 

TBicT  OF  Columbia. 

By  act  Cong.  Feb.  21,  1871,  (16  St  p.  410,  S 1.) 
the  District  oil  Coliunbia  vras  constituted  a  body 
corporate,  with  all  the  powers  of  a  municipal 
corporation,  not  inoonsistent  with  the  constitu- 
tion and  laws  of  the  United  States  and  the  pro- 
visions of  this  act.  By  section  18  the  legislative 
power  of  the  District  was  extended  to  all  rightful 
subjects  of  legislation,  subject  to  all  the  restcio- 
tions  and  limitations  Imposed  upon  states  by 
Const,  art  1,  $  10,  all  acts  to  be  subject  to  the  re- 
peal or  modincaclon  by  congress.  J3'eI<I,  that 
the  act  conferred  upon  the  district  only  monith 
ipal  powers,  and  did  not  authorize  It  to  impose 
a  license  upon  persons  soliciting  the  sale  of 

foods  on  behalf  of  individuals  or  firms  doing 
asiness  outside  of  the  District,  which  is  a  reg- 
ulation of  oommeroe  in  violation  of  the  consUtn- 
tion.    Mir.T.HTtj  J,,  dissents. 

2.  Samb. 

The  fact  that  congress  repealed  and  modified 
various  parts  of  tlie  act  of  the  legislative  assem- 
bly of  the  District,  oontaining  the  clause  impos- 
ing such  license,  cannot  be  held  to  amount  to  a 
ratification  of  that  clause  by  congress,  the  parts 
repealed  and  modified  being  separably  operative, 
and  such  as  were  within  the  scope  of  municipal 
action. 

In  Error  to  the  Supreme  Court  of  tbe  Dis- 
trict of  Columbia.  « 
*  Hennick,  the  defendant  In  error,  was  con-* 
victed  in  the  police  court  of  the  District  of 
Columbia  upon  an  information  stating  that 
he,  in  April,  1887,  "did  engage  in  the  busi» 
ness  of  a  commercial  agent,  to-wit,  the  busi> 
ness  of  offering  for  sale,  as  agent  of  Lyons, 
Conklin  &  C!o.,  a  firm  doing  business  in  the 
city  of  Baltimore,  state  of  Maryland,  certain 
goods,  wares,  and  merchandise  by  sample, 
catalogue,  and  otherwise,  without  having 
first  obtained  a  license  to  do  so,  contrary  to 
and  in  violation  of  an  act  of  tbe  late  legisla- 
tive assembly  of  the  District  of  Columbia, 
entitled  'An  act  imposing  a  license  on  trades, 
business,  and  professions  practiced  or  car- 
ried on  in  the  Distrtct  of  Columbia,'  and 
providing  for  the  enforcement  and  collection 
of  fines  and  penalties  for  carrying  on  busi- 
ness in  the  said  district  without  license,  ap* 
proved  August  23,  A.  D.  1871,  and  the 
amendments  to  tbe  said  act,  approved  Juna 
20,  A.  D.  1872,"  and  sentenced  "to  pay  a 
fine  of  five  dollars,  in  addition  to  the  license 
tax  of  two  hundred  dollars,  and  in  default  to 
be  committed  to  the  workhouse  for  t^ie  term 
of  sixty  days,"  and,  being  in  default,  was  so 
committed.  He  applied  to  one  of  thejusticea 
of  the  supreme  court  of  the  District  for  and 
obtained  a  writ  of  habeas  corpus,  which  waa 
certified  to  be  beard  in  tbe  flnt^instance  In 
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the  general  term  of  that  court,  and,  npon 

bearing,  it  was  beld  "that  the  law  for  the 

violation  of  which  the  petitioner  is  held  is 

not  a  valid  law,"  and  his  discharge  from 

custody  was  ordered  accordingly;  whereupon 

this  writ  of  error  was  sued  out. 

The  act  in  question  was  passed  by  the 

«then  legislative  assembly  of  the    District, 

3  August  23,   1871,  and  amended  June  20, 

•  1872,  (LawsD.C,  Acts  1st  Sess.  87^  Acts  2d 
Bess.  60,)  and  by  its  first  section  it  was  provid- 
ed: "That  no  person  shall  be  engaged  in  any 
trade,  business,  or  profession  hereinafter 
mentioned  until  he  shall  have  obtained  a 
license  therefor  as  hereinafter  provided." 
Then  followed  23  sections,  of  which  the 
twenty-first  is  subdivided  into  48  clauses. 
Clause  3  was  so  amended  as  to  read:  "Com- 
mercial agents  shall  pay  two  hundred  dollars 
annually.  Every  person  whose  business  it 
is,  as  agent,  to  offer  for  sale  goods,  wares,  or 
merchandise  by  sample,  catalogue,  or  other- 
wise, shall  be  regarded  as  a  commercial 
agent."  Section  4  of  the  act  is  in  these 
words:  "That  every  person  liable  for  license 
tax,  who,  failing  to  pay  the  same  within 
thirty  days  after  the  same  has  become  due 
and  payable,  for  such  neglect  shall,  in  addi- 
tion to  the  license  tax  imposed,  pay  a  fine  or 
penalty  of  not  less  than  five  nor  more  than 
fifty  dollars,  and  a  like  fine  or  penalty  for 
every  subsequent  offense."  And  then  fol- 
lows a  proviso  not  material  here.  A  part  of 
the  act  was  repealed  by  congress  February 
17,  1878,  (17  St.  464.)  The  twenty-third 
section,  and  clauses  20  and  36  of  the  twenty- 
first  section,  and  clause  16  of  the  21st  section, 
as  amended,  were  repealed  and  modified 
Jnly  12, 1876,  (19  St.  88,)  as  were  also,  on 
January  26,  1887,  parts  of  clause  38  of  sec- 
tion 21,  as  amended,  and  of  section  15.  Sec- 
tions 1  and  18  of  the  act  of  congress  of  Feb- 
mary  21, 1871,  entitled  "An  act  to  provide  a 
government  for  the  District  of  Columbia, " 
(16  St.  419,)  are  as  follows:  "Section  1. 
That  all  that  part  of  the  territory  of  the 
United  States  included  within  the  limits  of 
the  District  of  Columbia  be,  and  the  same  is 
hereby,  created  into  a  government  by  the 
name  of  the  District  of  Columbia,  by  which 
name  it  is  hereby  constituted  a  body  corpo- 
rate for  municipal  purposes,  and  may  con- 
tract and  be  contracted  with,  sue  and  be 
raed,  plead  and  be  impleaded,  have  a  seal, 
and  exercise  all  other  powers  of  a  municipal 
corporation  not  inconsistent  with  the  consti- 

^tation  and  laws  of  the  United  States  and  the 
«pn>visions  of  this  act."     "Sec.  18.  That  the 

•  legislative  power  of  the  District  sball*extend 
to  all  rightful  subjects  of  legislation  within 
said  District,  consistent  with  the  constitu- 
tion of  the  United  States  and  the  provisions 
of  this  act,  subject,  nevertheless,  to  all  the 
restrictions  and  limitations  imposed  upon 
states  by  the  tenth  section  of  the  first  article 
of  the  constitution  of  the  United  States;  but 
all  acts  of  the  legislative  assembly  shall  at  all 
times  be  subject  to  repeal  or  modification  by 
the  congress  of  the  United  States,  and  noth- 
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ing  herein  shall  be  constmed  to  deprive  con« 
gress  of  the  power  of  legislation  over  said 
District  In  as  ample  manner  as  if  this  law 
had  nut  been  enacted. "  These  sections  are 
carried  forward  into  the  act  of  congress  of 
June  22,  1874,  entitled  "An  act  to  revise  and 
consolidate  the  statutes  of  the  United  States, 
general  and  permanent  in  their  nature,  re- 
lating to  the  District  of  Columbia,  in  force 
on  the  first  day  of  December,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and 
seventy-three, "  as  sections  2,  49,  50. 

S.  E.  Davis,  for  plaintiff  in  error.  Ouion 
MUUr,  Henry  WUe  Gamett,  8kCpioith  Wtl- 
tner,  and  Archibald  atirling,  Jr.,  for  defend- 
ant in  error. 

Mr.  Chief  Justice  Fulleb,  after  statingS* 
the  facts  as  above,  delivered  tbe  opinion  of 
the  court. 

It  is  a  cardinal  principle  of  our  system  of 
government,  that  local  affairs  shall  be  man* 
aged  by  local  authorities,  and  general  affairs 
by  the  central  authority;  and  hence,  while 
the  rale  is  also  fundamental  that  the  power 
to  make  laws  cannot  be  delegated,  the  crea- 
tion of  municipalities  exercising  local  seU> 
government  has  never  been  held  to  trench 
upon  that  rule.  Such  legislation  is  not  re- 
garded as  a  transfer  of  general  legislative 
power,  but  rather  as  the  grant  of  tbe  author- 
ity to  prescribe  local  regulations,  according 
to  immemorial  practice,  subject,  of  coarse, 
to  the  interposition  of  the  superior  in  cases 
of  necessity.  Congress  has  express  power 
"to  exercise  exclusive  legislation  in  all  cases 
whatsoever"  over  the  District  of  Columbia, 
thus  possessing  the  combined  powers  of  a 
general  and  of  a  state  government  in  all 
cases  where  legislation  is  possible.  But,  as 
tbe  repository  of  the  legislative  power  of  the 
United  States,  congress,  in  creating  the  Dis* 
trict  of  Columbia  "a  body  corporate  for  mu- 
nicipal purposes,"  could  only  authorize  it  to 
exercise  municipal  powers,  and  this  is  all 
that  congress  attempted  to  do.  The  act  of 
tbe  legislative  assembly  under  which  Hen- 
nick  was  convicted,  imposed,  as  stated  in  its 
title,  "a  license  on  trades,  business,  and  pro- 
fessions practiced  or  carried  on  in  tbe  Dis- 
trict of  Columbia,"  and  required  by  clause 
3  of  section  21,  among  other  persons  in 
trade,  commercial  agents,  whose  business  it 
was  to  offer  merchandise  for  sale  by  sample, 
to  take  out  and  pay  for  such  license.  This 
provision  was  manifestly  regarded  as  a  regu- 
lation of  a  purely  municipal  character,  as 
is  perfectly  obvious,  upon  the  principle  of 
noscitur  a  sodis,  if  the  clause  be  taken,  as  it_ 
should  be,  in  connection  with  the  otber^ 
clauses  and  parts  of  the  act.  But'it  is  in-* 
distinguishable  from  that  held  void  in  Hob- 
bins  v.  Taxing  Dist.,  120  U.  S.  489.  7  Sup. 
Ct.  Rep.  592,  and  Asher  v.  Texas,  128  U.  S. 
129,  ante,  1,  as  being  a  regulation  of  inter« 
state  commerce,  so  far  as  applicable  to  per- 
sons soliciting,  as  Hennick  was,  the  sale  of 
goods  on  behalf  of  individuals  or  firms  doing 
business  outside  the  District.    The  condu- 
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fllons  announced  In  the  case  of  Bobbins  weie 
that  the  power  granted  to  congress  to  regn- 
iKte  commerce  is  necessarily  exclusive  vhen- 
erer  the  subjects  of  it  are  national  or  admit 
only  of  one  uniform  system  or  plan  of  regu- 
lation througboat  the  conntry,  and  in  such 
case  the  failure  of  congress  to  make  express 
regulations  is  equivalent  to  indicating  its  will 
that  the  subject  shall  be  left  free;  tliat  in  the 
matter  of  interstate  commerce  the  United 
States  are  but  one  country,  and  are  and  must 
be  subject  to  one  system  of  regulations,  and 
not  to  a  multitude  of  systems;  and  that  a 
state  statute  requiring  persons  soliciting  the 
sale  of  goods  on  behalf  of  individuals  or  Qrms 
doing  business  in  another  state  to  pay  license 
fees  for  permission  to  do  so,  is,  in  the  ab- 
sence of  congressional  action,  a  regulation  of 
commerce  in  violation  of  the  constitution. 
The  business  referred  to  is  thus  definitely  as- 
signed to  that  class  of  subjects  which  calls 
for  uniform  rules  and  national  legislation, 
and  is  excluded  from  that  class  which  can  be 
best  regulated  by  rules  and  provisions  sug- 
gested by  the  varying  circumstances  of  dif- 
ferent localities,  and  limited  in  their  opera- 
tion to  such  localities  respectively.  Coolpy 
V.  Board,  12  How.  299;  Oilman  v.  Philadel- 
phia, 3  Wall.  713.  It  falls,  therefore,  with- 
in the  domain  of  the  great,  distinct,  substan- 
tive power  to  regulate  commerce,  the  exer- 
cise of  which  cannot  be  treated  as  a  mere 
matter  of  local  concern  and  committed  to 
those  immediately  interested  in  the  affairs  of 
a  particular  locality. 

It  is  forcibly  argued  that  it  is  beyond  the 
power  of  congress  to  pass  a  law  of  the  char- 
acter in  question  solely  for  the  District  of 
Columbia,  because  whenever  congress  acts 
upon  the  subject  the  regulations  it  establishes 
must  constitute  a  system  applicable  to  the 
^  whole  country,  but  the  disposition  of  this 
Scase  calls  for  no  expression  of  opinion  upon 
•  that  point.  •  In  our  judgment  congress,  for 
the  reasons  given,  could  not  have  delegated 
the  power  to  enact  the  third  clause  of  the 
tweuty-flrst  section  of  the  act  of  assembly, 
construed  to  include  business  agents  such  as 
Hennick,  and  there  is  nothing  in  this  record 
to  justify  the  assumption  that  it  endeavored 
to  do  so,  for  the  powers  granted  to  the  Dis- 
trict were  municipal  merely;  and  although 
by  several  acts  congress  repealed  or  modi  Bed 
parts  of  this  particular  by-law,  these  parts 
were  separably  operative,  and  such  as  were 
within  the  scope  of  municipal  action,  so  that 
this  congressional  legislation  cannot  be  re- 
sorted to  as  ratifying  the  objectionable  clause, 
irrespective  of  the  inability  to  ratify  that 
which  could  not  originally  have  been  author- 
ized. The  judgment  of  the  supreme  court  of 
the  District  is  aSBrmed. 

Miller.  J.,  {distenting.)  I  do  not  find 
uyself  able  to  agree  with  the  court  in  its 
Judgment  in  this  case.  The  act  of  congress 
creating  a  territorial  government  for  the  Dis- 
trict of  Columbia  declared  that  the  legislative 
power  of  the  District  should  "extend  to  all 


rightful  subjects  of  legislation  within  said 
District;"  which  undoubtedly  was  intended 
to  authorize  the  District  to  exercise  the  usual 
municipal  powers.  The  act  of  the  legisla- 
tive assembly  of  the  District,  under  which 
Hennick  was  convicted,  imposed  "a  license 
on  trades,  business,  and  professions,  prac- 
ticed or  carried  on  in  the  District  of  Colum- 
bia," and  a  penalty  on  all  persons  engaging 
in  such  trades,  business,  or  profession  with- 
out obtaining  that  license.  As  the  court 
says  in  its  opinion,  this  was  "manifestly  re- 
garded as  a  regulation  of  a  purely  municipal 
character."  The  taxing  of  persons  engaged 
in  the  business  of  selling  by  sample,  com- 
monly called  "drummers, "  is  one  of  this  class, 
and  the  only  thing  urged  against  the  validity 
of  this  law  is  that  it  is  a  regulation  of  inter- 
state commerce,  and,  therefore,  an  exercise 
of  a  power  which  rests  exclusively  in  con- 
gress. I  pass  the  question,  which  is  a  very 
important  one.  whether  this  act  of  the  legis- 
lature of  the  District  of  Columbia,  being  one^ 
exercised  under  the  power  conferred  on  it  by» 
congress,  and 'coming,  as  I  think,  strictly* 
witliin  the  limit  of  the  power  thus  conferred, 
is  not,  so  far  as  this  question  is  concerned, 
sustained  by  the  authority  of  congress  itself, 
and  is  substantially  the  action  of  that  body. 
The  cases  of  Bobbins  v.  Taxing  Dist.,  120 
U.  S.  489,  7  Sup.  Ct.  Rep.  592,  and  Asher  T. 
Texas,  128  U.  S.  129,  ante,  1,  hold  the  t^n- 
lations  requiring  drummers  to  be  licensed  to 
be  regulations  of  commerce,  and  invasions  of 
the  power  conferred  upon  congress  on  that 
subject  by  the  constitution  of  the  United 
States.  In  those  cases  I  concurred  in  the 
judgment,  because,  as  applied  to  commerce 
between  citizens  of  one  state  and  those  of 
another  state,  it  was  a  regulation  of  inter- 
state commerce,  or,  in  the  language  of  the 
constitution,  of  commerce  "among  the  several 
states;"  being  a  prosecution  of  a  citizen  of  a 
state  other  than  Tennessee,  in  the  first  case, 
for  selling  goods  without  a  license  to  citizens 
of  Tennessee,  and  in  the  other  case  to  citi- 
zens of  Texas.  But  llie  constitutional  pro- 
vision is  not  that  congress  shall  have  power 
to  regulate  all  commerce.  It  has  been  re- 
peatedly held  that  there  is  a  commerce  en- 
tirely within  a  state,  and  among  its  own  citi- 
zens, which  congress  has  no  power  to  regu- 
late. The  language  of  the  constitutional 
provision  points  out  three  distinct  classes  of 
cases  in  which  congress  may  regulate  com- 
merce, and  no  others.  The  language  is  that 
"congress  shall  have  power  *  •  •  to 
regulate  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  In- 
dian tribes."  Unless  the  act  for  which  Hen- 
nick was  prosecuted  in  this  case  was  com- 
merce with  a  foreign  nation,  among  the  sev- 
eral states,  or  with  an  Indian  trilte,  it  is  not 
an  act  over  which  the  congress  of  the  United 
States  had  any  exclusive  power  of  regulation. 
Commerce  among  the  several  states,  as  was 
early  held  by  this  court  in  Gibbons  v.  Ogden, 
6  Wheat.  448,  means  commerce  between  cit- 
izens of  the  several  states,  and^had  no  r8fe& 
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•nee  to  transactions  by  a  state,  as  sncta,  with 
another  state,  in  their  corporate  or  public 
capacities.  Indeed,  it  would  be  of  very  little 
mvalae  if  that  was  the  limitation  or  the  mean- 
Sing  to  be  placed  upon  it.  I  take  it  for  granted, 
•  therefore,*that  its  practical  utility  Is  in  the 
power  to  regulate  commerce  between  the  cit- 
izens of  the  different  states.  Commerce  be- 
tween a  citizen  of  Baltimore,  which  Henntdc 
is  alleged  to  be  in  the  prosecution  in  this 
case,  and  citizens  of  Washington,  or  of  the 
District  of  Columbia,  is  not  commerce  "among 
the  several  states, "  and  is  not  commerce  be- 
tween citizens  of  different  states,  in  any 
sense.  Commerce  by  a  citizen  of  one  state. 
In  order  to  come  within  the  constitutional 
provision,  must  tte  commerce  with  a  citizen 
of  another  state;  and  where  one  of  the  par- 
ties is  a  citizen  of  a  territory,  or  of  the  Dis- 
trict of  Columbia,  or  of  any  other  place  out 
of  a  state  of  the  Union,  it  is  not  commerce 
among  the  citizens  of  the  several  states.  As 
the  license  law  under  which  Hennick  was 
prosecuted  made  it  necessary  for  him  to  take 
out  a  license  to  do  his  business  in  the  city  of 
Washington,  or  the  District  of  Columbia, 
which  was  not  a  state,  nor  a  foreign  nation, 
nor  within  the  domain  of  an  Indian  tribe,  the 
act  upon  the  subject  does  not  infringe  the 
constitution  of  the  United  States.  For  these 
reasons  I  dissent  from  the  judgment  of  the 
court. 


(m  t;.  s.  m) 
Fattee  Flow  Co. «.  Einokan  et  al.' 

(February  4, 1889.) 

L  Fatsntb  roB  Iitviiiitions— Coiaivatobs— Rbis- 
sus— Bnlabobvbkt. 

The  seoond  claim  of  relssne  letters  patent  Na 
8,060,  October  0, 1870,  for  an  improremeiit  in  oul- 
ttvatars,  U  tor  the  axle  hinged  to  the  wheel-spin- 
dle or  dranght-plates,  so  that  the  wheels  are  re- 
tained In  the  line  of  progression  by  the  draught 
of  the  animals  when  one  is  in  advance  of  uie 
other.  The  sixth  is  for  the  evener-bars,  and 
bars  pivoted  to  them,  combined  and  arranged  to 
operate  with  the  hinged  axle,  draught-plates, 
and  wheels.  The  first  claim  of  the  original  pat- 
ent No.  ia«,318,  to  J.  H.  Pattee,  MarSt  8, 1878, 
was  for  the  axle,  having  plates  hinged  to  the 
wbeel-splndle  plates,  so  that  the  wheels  were  re- 
tained in  the  une  of  progression  when  one  was 
in  advance  of  the  other;  and  the  third  was  for 
the  evener-bars,  and  the  bars  pivoted  to  them, 
when  combined  and  arranged  to  operate  with  the 
hinged  axle,  plates,  and  wheels.  In  the  original 
the  dranght  animals  were  stated  to  be  attached 
to  hooks  on  the  outer  ends  of  the  eveners,  while 
in  the  reissue  It  is  stated  that  they  may  be  at- 
tached to  projecting  ends  of  the  draught-plates, 
directly  or  by  any  suitable  device.  Held  that, 
as  the  purpose  specified  in  the  second  claim  of 
the  reissue  can  be  accomplished  only  with  the 
aid  of  the  eveners  and  other  bars,  they  must  be 
included  as  elements  of  it,  and  that  the  omission 
of  the  plates  hinged  to  the  wtieel-plates,  and  the 
addition  of  the  urect  draught,  ill^^y  enlarge 
the  claim. 

S.  Samk— Imraiaexmirr. 

The  reissue  Is  not  infringed  by  a  cultivator 
which  does  not  have  the  whnel-spindles  or 
dranght-plates,  nor  the  axle  with  side-plates, 
but  which  lias  the  arohed  and  jointed  axle  de- 
scribed in  the  Pratt  patent  of  18M,  and  in  which 
the  wheels  are  not  maintained  parallel  by  the 
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draught  devices,  and  are  not  retained  in  the  Una 
of  progression  by  the  dranght  Ol  tha  ^«<Tnmi«, 
but  turn  as  thej  pnlL 
8.  Biia. 

The  first  and  second  claims  of  letters  patent 
No.  174,684,  March  14, 1876,  to  Thomas  W.  Ken- 
dall, are  for  the  combination  of  runners,  plows, 
hook-rods,  and  axle  of  a  tongueless  cultivator. 
The  runners  are  joumaled  on  the  outer  ends  of 
the  wheel-spindles,  midway  of  their  length,  and 
their  forward  ends  are  curved  inward,  and  se- 
cured to  the  dranght-plates,  whlleth^rear  ends 
are  ourved  backward  and  downward,  so  tliat 
when  the  plows  are  in  operation  they  are  free 
from  the  ground;  but  when  the  rear  ends  of  the 
plows  are  elevated  and  suspended  from  the  axle 
they  rest  on  the  gronnd,  and  support  the  axle 
from  being  pulled  backward  and  downward. 
The  runners  may  also  be  rigidly  attached  to  any 
suitable  part  of  the  axle.  Runners  which  were 
not  rigid,  and  did  not  operate  automatically,  were 
previously  known.  Held  not  infringed  by  a  ma- 
chine having  a  runner  arranged  upon  an  arm 
projecting  backward  from  the  axle,  which  run- 
ner is  neither  rigid  nor  automatic. 

4.  Same— Novelty— lirvENTioK. 

Letters  patent  Ko.  187,899,  to  Heair  H.  Pattee, 
February  27, 1877,  for  oonstmoting  the  arch  of  a 
straddle-row  cultivator  of  curved  adjacent  bars 
of  iron  or  steel,  to  the  ends  of  which  may  be  at- 
tached, by  riveting,  the  cast-iron  parts  for  secur- 
ing the  plows  and  wheels,  and  which  may  be 
strengthened  bv  the  use  of  stiffening  bolts,  are 
void  for  want  oi  novelty  and  invention;  an  aridi 
constructodof  parallel  oars,  with  end  castings, 
being  described  in  the  Bumham  and  Lathrop  pat- 
ent of  1866,  and  similar  devices  being  des(niDed 
in  the  Louden  patent  of  1876,  and  the  Barr,  Per- 
kins, and  MUler  patents  of  1872. 

Appeal  from  the  Circait  Ooart  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

Bill  by  the  Pattee  Plow  Company  against 
Elngman  &  Co.  and  others.  Complainant 
appeals. 

John  R.  Bennett,  for  appellant.  L.  X. 
Bond  and  B.  A.  West,  for  appellees. 

Fuller,  0.  J.  'This  is  an  appeal  from  a* 
decree  of  the  oircuitcourt  of  the  United  Statet. 
for  the  Eastern  district  of  Missouri,  dismisa 
ing  appellant's  bill  of  complaint.  The  bill 
charges  appellees  with  Infringement  of  the 
second  claim  of  reisBoe  letters  patent  No. 
6,080,  dated  October  6. 1874.  which  is  a  re- 
issue of  original  patent  No.  124,218,  to  J.  H. 
Pattee,  dated  March  5,  1872;  of  the  first  and 
second  claims  of  original  patent  No.  174,684, 
granted  Thomas  W.  Kendall,  March  14, 1876; 
and  of  original  patent  No.  187,899,  granted 
Henry  H.  Pattee,  February  27, 1877,— all  for 
improvements  in  cultivators.  Appellee  is  an 
Illinois  corporation,  having  a  branch  honsa 
in  St.  Louis,  selling,  among  other  thingSt 
cultivators  manufactured  by  B.  D.  Buford  & 
Co.,  at  Bock  Island,  HI.,  which  are  the  al- 
leged infringing  machines.  The  opinion  of 
the  circuit  court  was  as  follows:  "Reissued 
patent  6,U80,  of  1874,  second  claim  of  which 
is  under  consideration,  has,  as  to  that  claim, 
expanded  the  original  beyond  legal  limits. 
Therefore  said  reissued  patent  is  void  to  the 
extent  claimed,  wherein  the  defendant  is  al- 
leged to  have  infringed.  Second,  as  to  the 
Kendall  patent  No.  174,684,  there  is  no  in- 
fringement. Third,  as  to  the  Pattee  patent 
of  1877,  No.  187,899,  said  patent  la  yoid:^ 
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A  there  being  no  novelty  of  invention  therein 
S  that  is  patentable."  28  Fed.  Bep.  801. 
*  The  second  specification  o{  the  ori)i;inal  Fat- 
tee  patent.  No.  124,218,  states  that  the  in- 
vention consists  "in  pivoting  the  wheels  to 
the  axle  in  such  manner  that  the  wheels  may 
either  one  be  advanced  forward  of  the  other, 
throwing  the  axle  diagonal  with  the  line  of 
progression,  while  the  wheels  preserve  the 
same  relative  position  to  the  said  line  of  pro- 
gression." The  second  specification  of  the 
reissue  reads  as  follows:  "Itconsistsin  hing- 
ing the  ends  of  the  axle  to  plates,  to  which 
Vie  draught  animals  are  attached,  and  which 
are  supported  on  wheels  in  such  manner  that 
the  wheels  are  retained  in  the  line  of  pro- 
gression of  the  machine  by  the  draught  of 
t?u  animals,  and  may  either  one  be  advanced 
forward  of  the  other,  throwing  the  axle  diag- 
onal with  the  line  of  progression,  while  the 
wheels  preserve  the  same  relative  position  to 
the  said  line  of  progression."  The  fourth 
spedflcation  of  the  original  is:  "It  consists 
in  the  peculiar  construction  of  the  hitching 
device,  allowing  the  draught  animals  to  ad- 
vance or  recede,  the  one  ahead  or  in  the  rear 
of  the  other,  witliout  influencing  the  plow- 
beams  to  the  extent  of  the  variation  made  by 
the  said  animals,  all  as  hereinafter  fully  de- 
scribed." The  sixth  specification  of  the  re- 
issue is:  "It  consists  in  the  arrangement  of 
a  hitching  device  with  the  draught-plates, 
which  allow  the  draught  animals  to  advance 
or  recede,  the  one  ahead  or  in  rear  of  the 
other,  without  influencing  the  plow-beams  to 
the  extent  of  the  variation  made  by  the  said 
animals,  all  as  hereinafter  fully  described." 
The  description  of  the  accompanying  draw- 
ings is  given  in  the  original  and  in  the  reis- 
sue, thus: 


OilgincU. 
"Ala  the  axle,  boved  ot 
«I«Tsted  at  Ita  central  part. 
B,  B,  an  plates  secnred  to 
theandsof  tb»axl*,A.  The 
end*  ot  the  plates,  B,  B,  are 
liirned  outward,  tormtng 
Ktuiit,  b,  b,  b,  b.  bU  M,  are 
snags  proJectiQg  Inward 
from  the  plates,  B.  B.  CO, 
are  trtangukirahaped  draught- 
Plata,  Irom  which  project 
snucs,  e,e,e,e,  correspond- 
SnRwtth  ttie  snugs,  b,  h,  b,  b. 
D,  D,  are  pins  or  bolts,  pass- 
ing through  holes  In  the 
■nugs,  c,  e,  and  b,  b,  and 
thereby  pivoting  the  plates, 
0,  0,  to  the  axle,  A.  E,  E, 
•r*  the  wheels.  F,  F,  are 
ila  wbeel-splndles,  their  In- 
nersndsshonldered,  thread- 
ed.and  secnred  In  slote,  e,e. 
In  the  lower  ends  ot  the 

Slates,  C,  C,  by  nnts,  /.  /. 
\,  Q,  are  eveners.  pivoted 
near  their  centers  In  the  for- 
ward ends  ot  the  plates.  C, 
CL  H,  H,  are  bars,  their 
lorward  ends  pivoted  to  the 
tnnerends  of  the  eveners,  Q, 

0,  and  their  rearward  ends 
plTOted  to  the  snugs,  i>i,&i. 

1,  I.  are  hooks  on  the  onter 
mds  ot  the  eveners,  G.  O,  to 
wbleh  ths  draaght  animals 
•re  attached." 


fieteue. 
"A  rspresents  ths  axle, 
formed  as  shown  In  the 
drawings,  of  an  elevated 
oentral  part.  A,  vertical  side 
portions,  Al,  Al,  and  hoii- 
tantal  prqjtctloni',  a,  a,  from 
each  of  the  vertical  side  por- 
tlonSiAl.  B,B, are  draught- 
plates,  with  projecting  tor- 
ward  ends,  b,  to  which  the 
draught  animals  may  bt  at- 
tached dtnei  or  by  any  tiitta- 
bit  device,  and  with  an  en- 
larged rear  end,  from  which 
project  lugs,  bl,  bi,  corre- 
sponding with  the  prtgecr 
fioiM,  a,  a,  ot  the  axle.  A,  to 
which  they  are  hinged  by 
vertical  bolts,  C,  as  plainly 
shown  In  ths  drawings. 
D,  D,  are  the  supporting 
wheels.  E,  E,  are  ths  wbeel- 
splndles,  their  Inner  ends 
shouldered,  threaded,  and 
secured  In  slots,  t,  in  the 
lower  ends  ot  the  plates.  B, 
by  nuts,  el.  G,  G,  are  even- 
ers, pivoted  near  their  cen- 
ters In  the  forward  ends  ot 
the  plates,  B.  H,  H,  are 
bars,  thelrforward  ends  piv- 
oted to  the  Inner  ends  of 
the  eveners.  G,  G,  and  their 
rearward  ends  pivoted  to 
lugs,  al,  al,  which  project 
Inwardly  from  the  vertical 
part.a,  Al,  ot  the  axle.  I,  I. 
arehooks  on  the  outer  ends 
of  the  eveners,  G,  G,  to 
which  the  draught  ani- 
mals are  attached." 


From  this  on.  the  original  and  reissue  spec- 
ifications are  substantially  alike,  the  descrip- 
tion of  Fig.  1  of  the  reissue  closing  with  the 
words:  "It  will  be  evident  that  the  draught- 
plates,  B,  support  and  give  direction  to  the 
course  of  tlie  wheels,  while  the  wheels  in 
turn  serve  to  support  them."  The  first  claim 
of  the  original  is  for  "the  axle,  A,  having 
plates,  B,  liinged  to  the  wheel-spindle  plates, 
C,  so  that  the  wheels  are  retained  in  the  line 
of  progression  when  one  is  in  advance  of  the 
other,  as  set  forth. "  The  second  claim  of  the 
reissue  is  for  "the  axle.  A,  hinged  to  the 
wheel-spindle  or  draught-plates,  B,  B,  so  that 
the  wheels  are  retained  in  the  line  of  pro- 
gression by  the  draught  of  tJie  animals,  when 
one  is  in  advance  of  the  other,  substantiallyg, 
as  described  and  for  the  purpose  specified. "a 
>The third  claim  of  the  original  is :  "The even-* 
er-bars,  G,  G,  and  bars,  H,  H,  when  combined 
and  arranged  to  oi>erate  with  the  hinged 
axle.  A,  plates,  C,  and  wheels,  E,  E,  sub- 
stantially as  and  for  the  purpose  specified." 
And  the  sixth  claim  of  the  reissue:  "The 
evener-bars,  G,  and  bars,  H.  combined  and 
arranged  to  operate  with  the  hinged  axle.  A, 
plates,  B,  and  wheels,  D,  substantially  as  and 
for  the  purpose  specified."  That  purpose  is 
stated  in  the  second  claim  to  be  the  retaining 
of  the  wheels  "in  the  line  of  progression  by 
the  draught  of  the  animals,  when  one  is  in 
advance  of  the  other,"  and,  as  this  purpose 
can  only  be  accomplished  by  the  aid  of  the 
evener-bars,  G,  G,  and  bars,  H,  H, — that  is. 
not  by  the  combination  of  the  second  claim 
alone,  but  only  by  carrying  into  it  the  eveners 
and  bars  of  the  sixth  claim , — it  follows  that 
the  latter  must  be  brought  into  the  former 
by  intendment  In  the  original  patent  tho 
mode  of  attachment  of  the  team  to  the  culti- 
vator is  stated  to  be  by  the  hooks,  I,  I,  "on 
the  outer  ends  of  the  eveners,  G,  G,  to  which 
the  draught  animals  are  attached, "  while  tbo 
reissue  patent  contains  these  words:  "B,  B, 
are  draught-plates,  with  projecting  forward 
ends,  b,  to  which  the  draught  animals  may 
lie  attached  direct,  or  by  any  suitable  device." 
An  examination  of  the  machine  discloses 
that  the  wheels  are  kept  in  the  line  of  pro- 
gression by  the  eveners,  G,  G,  and  their  con- 
nection; and  when  they  are  dispensed  with, 
and  the  hitch  made  direct,  the  wheels  follow 
the  animals,  and  may  get  out  of  the  line  of 
progression. 

As  it  Is  admitted  that,  if  the  eveners  are 
elements  of  the  second  claim,  the  effect  ot 
their  omission,  and  of  hitcliing  directly  to  the 
draught-plates  instead  of  to  the    eveners, 
would  be  to  enlarge  the  claim,  and  as!  |^n  our 
judgment  this  is  precisely  what  was  done, 
the  reissue  must  be  held  to  have  been  illegal- 
ly expanded.    It  may  also  be  observed  that 
the  connecting  bow  in  the  original  patent, 
called  an  "axle,"  consists  of  a  central  curved 
portion  with  a  plate  attached  to  each  end,* 
and  two  spindle-plates,  a  combination  of  five^ 
parts.    In  the  reissue  the  axle*and  side  plates* 
are  treated  as  one  part,  maldng,  with  tlie  two 
spindle  drauglit-plates,  three  parts.    There 
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is  therefore  an  omission  in  the  latter  combi- 
nation which  tends,  by  reducing  the  number 
of  elements,  to  render  its  scope  less  narrow 
than  that  of  the  original 

As  we  have  seen,  the  original  first  claim 
was  for  "the  axle.  A,  having  plates,  B, 
hinged  to  the  wheel  spindle-plates,  C,so  that 
the  wheels  are  retained  in  the  line  of  pro- 
gression when  one  is  in  advance  of  the  other, 
as  set  forth. "  The  second  claim  of  the  re- 
issue is  for  "the  axle.  A,  hinged  to  the  wheel- 
spindle  or  draught-plates,  B,  B,  so  that  the 
wheels  are  retained  in  the  line  of  progres- 
sion hy  the  draught  of  the  animals,  when 
tone  is  in  advance  of  the  other,  substan- 
Itially  as  described,  and  for  the  purpose  speci- 
fied." The  axle,  having  plates  as  described 
hinged  to  wheel  spindle-plates,  is  not  iden- 
tical with  an  axle  omitting  the  first-named 
plates,  or  having  them  so  affixed  as  to  be- 
come a  constituent  part  thereof.  The  omis- 
sion of  the  plates,  B,  and  the  addition  of  the 
direct  draught,  are  significant  and  material 
changes,  and  it  is  well  settled  that  a  reissue 
can  only  be  granted  for  the  same  invention 
intended  to  be  embraced  by  the  original  pat- 
ent, and  the  specification  cannot  be  substan- 
tially changed,  either  by  the  addition  of  new 
matter,  or  the  omission  of  important  partic- 
ulars, so  as  to  enlarge  the  invention  as  in- 
tended to  be  originally  claimed. 

Passing  to  the  question  of  infringement,  it 
Will  be  found  that  when  the  extent  of  the  in- 
vention is  determined,  as  it  must  be,  by  ref- 
erence to  the  state  of  the  art,  the  appellee's 
machine  does  not  infringe  in  respect  to  those 
parts  of  the  claim  which  can  be  held  to  have 
been  unanticipated.  It  is  alleged  in  the  bill 
that  In  Pattee  v.  Flow  Co.,  in  the  United 
States  circuit  court  for  the  Northern  district 
of  Illinois,  the  court  sustained  the  validity  of 
•aid  reissued  letters  patent  No.  6,080.  Up- 
on referring  to  that  case  (lOBiss.  877, 9Fed. 
Bep.  821)  we  find  that  Judge  Blodgett 
held :  "Prom  the  proof  in  this  case  it  is  quite 
dear  to  me  that  Pattee  was  not  the  first  to 
eoonceive  and  embody  in  a  working  machine 
Sthe  idea  of  a  tongueless  straddle-row  culli- 
*  vator.  The  first*mactiine  shown  in  the  proof 
which  embodies  this  idea  is  that  patented  by 
Isaac  Constant,  in  November,  1851.  It  is  a 
tongueless  straddle-row  cultivator,  with  all 
the  elements  for  a  working  machine  of  that 
description,  and  so  arranged  as  to  be  what 
may  be  called  in  this  art  self-sustaining;  that 
Is,  it  will  stand  upon  its  own  supports.  This 
was  also  done  by  Arnton  Smith  in  January, 
1855;  by  Whitely,  in  1860  to  1865;  by  E,  W. 
Vangundy,  in  February,  1864;  by  Pratt,  in 
October,  1864 ;  and  by  Adam  Young,  in  No- 
vember, 1866.  All  these  show  cultivators 
constructed  without  a  tongue,  with  two 
plow-beams  held  together  by  a  yoke,  each 
plow  drawn  by  its  own  draught  animal,  and 
operaHng  independently  of  the  other."  The 
Constant  patent  here  referred  to  is  in  this 
tecord,  and  shows  a  tongueless  cultivator,  in 
which  the  inside  beams  move  vertically  and 
laterally,  independent  of  each  other,  and  each 


draught  animal  Is  hitched  to  its  own  side, 
while  the  side  supports  are  beams  to  which 
two  cultivator  shovels  are  applied.  The 
Smitli  machine  is  a  tongueless  cultivator,  in 
which  two  mould-board  plows  are  connected 
together  by  a  bar  in  front,  not  arched  up  in 
the  center.  A  horse  is  to  be  attached  to  each 
plow,  and  the  coupling  so  made  as  to  allow 
an  independent  motion.  Of  the  Praltpat. 
ent.  Judge  Blodoett  says  that  Pattee's 
arched  and  jointed  axle  is  fully  anticipated 
by  it  in  form  of  construction,  function,  and 
mode  of  operation.  This  Pratt  patent  shows 
a  flexible,  parallel,  tongueless  cultivator,  in 
which  each  horse  pulls  his  own  side  of  the 
machine.  The  patent  to  William  Tasker,  of 
1859,  has  an  axle  hinged  to  draught  or  spin- 
dle-arms, having  projecting  bars  so  coupled 
that  the  wheels  are  retained  in  the  line  of 
progression  by  the  draught  of  the  animals. 
Tasker's  fifth  claim  is:  "The  connecting  of 
the  wheel  stumps  to  a  vertical  spindle  or 
spindles,  capable  of  turning  freely  in  verti> 
cal  collar  bearings  or  sockets,  as  hereinbe- 
fore described."  The  description  as  to  this 
part  of  his  machine  ia  thus :  "J,  J,  are  adjust- 
able stumps  for  carryingthe running  wheels, 
K,  K.  Tliese  stumps  pass  through  the  over- 
hanging lugs.  L,  L,  formed  at  the  top  and 
l>ottom  of  each  of  the  round  spindles,  M,  M,« 
which  are  contained  in  the  vertical'aockets,* 
N,  N,  (one  of  which  is  shown  in  section  in 
figure  8,)  of  the  cast-iron  frame,  C,  and  are 
free  to  turn  therein;  thereby  enabling  the 
stump  of  each  wheel  to  swivel  or  lock  round 
when  turning  the  plow,  as  shown  by  the 
dotted  lines  in  figure  2."  If  Pattee's  claim 
were  merely  for  a  combination  of  an  axle, 
having  an  elevated  central  portion,  with  the 
wheel-spindles,  so  that  the  draught  of  the 
team  controls  the  direction  of  the  wheels,  the 
Tasker  patent  anticipates  it ;  but  the  combi- 
nation differs  from  that  in  tlie  arrangement 
by  which  the  evener-bars  are  carried  in- 
wardly, so  as  to  connect  with  the  arch  or 
central  part  of  the  axle,  making  the  axle  a 
part  of  the  evener  so  combing,  and  thus 
maintaining  the  parallelism  of  the  wheels. 
Appellees'  machine  does  not  have  "the 
wheel-spindles  or  draught-plates"  of  the  pat- 
ent, nor  the  axle.  A,  witli  side-plates,  B,  but 
it  uses  the  Pratt  axle  of  1864.  Nor  in  ap- 
pellees' machine  is  the  parallelism  of  the 
wheels  maintained  by  the  drauglit  devices, 
nor  are  they  retained  in  the  line  of  progres- 
sion by  the  draugJit  of  the  animals,  but  turn 
as  the  animals  may  pull.  The  beam-frames 
of  appellees'  machine  have  nothing  to  do 
with  the  wheel-spindle.  The  snugs  of  Pat- 
tee's have  nothing  to  do  witii  the  plow- 
beams.  The  differences  are  so  great  that  in- 
terchangeability  of  tlie  pans  of  th«  two  ma- 
chines would  be  utterly  out  of  the  question. 
In  our  judgment  the  reissue,  if  valid,  when 
limited  to  what  alone  could  be  claimed  as 
new,  is  not  infringed  by  appellee. 

The  first  and  second  claims  of  the  Kendall 
patent  No.  174,684  are  as  follows:  "(1)  The 
runners,  £,  arranged  to  support  ^be^xleo| 
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a  tongueless  cultivator,  with  the  plows,  D, 
suspended  therefrom,  in  manner  substan- 
tially as  described.  (2)  The  combination  of 
the  runners,  £,  plows,  D,  hook-rods,  F,  and 
axle,  A,  of  a  tongueless  cultivator,  substan- 
tially as  and  for  the  purpose  speciSed."  As 
stated  on  behalf  of  appellant,  "the  second 
claim  in  said  patent  is  a  claim  for  substan- 
tially the  same  combination  as  recited  in  the 
first  claim,  but  differently  worded  from  the 
^  first  claim, "  and  as  the  hang-up  devices  are 
o  necessary  for  the  suspension  of  the  plows, 

•  the  two  claims  may  be  treated  as  one.  *  The 
invention  is  said  in  the  specifications  to  con- 
sist of  the  use  of  runners  attached  to  the 
truck-frame  or  axle  in  such  manner  that  they 
will  not  interfere  with  the  operations  of  the 
machine  when  in  use,  and  will  act  as  sup- 
porting runners  for  the  axle  when  the  rear 
ends  of  the  plows  are  elevated  and  suspended 
thereon;  and,  second,  in  the  combination  of 
hooks  or  rods  for  suspending  the  plows  on 
the  axle,  with  said  axle  and  plows.  The 
drawings  show  the  axle,  the  wheels,  the 
draught-plates,  and  the  plows  of  an  ordinary 
cultivator  of  the  tongueless  class.  The  run- 
ners, constituting,  as  alleged,  the  "main 
feature"  of  the  improvement,  are  joumaled 
on  the  outer  ends  of  the  spindles  of  the 
wheels,  midway  their  lengths,  and  their  for- 
ward ends  curved  inward,  and  secured  to  the 
draught-plates  by  a  threaded  end  and  nut, 
while  their  rear  ends  are  extended  backward 
and  downward,  and  curved  in  such  position 
that  when  the  plows  are  in  operation  in  the 
field,  and  tlie  axle  upright,  the  rear  ends  of 
the  runners  will  be  above  and  free  from  the 
surface  of  the  ground,  and,  when  the  rear 
ends  of  the  plows  are  elevated  and  suspended 
by  any  means  from  the  axle,  the  rear  ends  of 
the  runners  will  rest  upon  the  ground,  and 
support  the  axle  from  beiug  pulled  backward 
and  downward.  In  short,  as  in  the  machines 
with  a  tongue,  the  plows  are  raised  up  and 
suspended  from  the  tongue  to  keep  them  off 
the  ground,  so  in  the  tongueless  machine  the 
plows  are  raised  up  and  hooked  onto  the 
axle,  and,  to  prevent  their  falling  backward 
with  the  axle,  runners  are  provided,  con* 
nected  with  the  axle  and  the  hitcbing-arm  of 
the  machine,  which  sustain  the  axle  when 
the  plows  are  hooked  on,  but  are  themselves 
raised  from  contact  with  the  ground  by  the 
draught  when  the  plows  are  in  use.  The 
runners  are  described  as  "journaled  on  the 
outer  ends  of  the  spindles,"  but  it  is  also 
stated  that  they  "may  be  attached  rigidly  to 
any  suitable  part  of  the  axle,  at  one  or  more 
points  of  attachment,  and  extend  backward 
In  the  same  manner  as  described."   These 

I,  runners,  having  the  wheel-spindle  or  axle  for 
g  their  fixed  point  of  support,  are  necessarily 

•  rigid  and  unyielding,  and  work* automatic- 
ally, their  rear  ends  being  raised  by  the  pull- 
ing of  the  team,  and  lowered  by  the  weight 
of  the  plow-beams  when  placed  on  the  books. 
The  rigidity  of  the  runners,  and  the  resulting 
automatic  action,  are  the  essential  character- 
istics of  the  patent;  for  tongueless  wheel  cul- 


tivators, with  runnnrs  to  keep  the  plows  off 
the  ground,  were  common  and  well  known 
in  the  art  when  it  was  issued. 

It  is  contended  by  appellant  that  the  true 
state  of  the  art  is  contained  in  the  prior  pat- 
ents of  Poling  of  1872,  and  Robertson  of 
1875;  and,  while  many  others  are  exhibited, 
an  examination  of  these  will,  we  think,  suf- 
ficiently establish  the  conclusion  just  ex- 
pressed. Poling's  patent  is  for  a  tongueless 
cultivator,  provided  with  runners,  wliich  are 
placed  under  the  beams  by  band  when  the 
plows  are  being  transported,  and  which  are 
taken  out  and  carried  on  tlie  beams  when  the 
plows  are  in  operation.  Robertson's  patent 
is  for  a  tongueless  cultivator,  with  draught* 
plates,  wheels,  and  beams,  and  runners  piv- 
oted to  the  beams  near  the  axle,  and  arranged 
with  set-screws  to  lock  the  plows  up  and  let 
them  down.  It  is  immaterial  to  the  opera> 
tion  of  the  runners  whether  they  act  directly 
on  the  plow-beams  or  through  the  axle.  In 
appellees'  machine  the  runner  is  arranged 
upon  the  end  of  an  arm  which  projects  back- 
ward from  the  axle.  AVhen  the  plows  are  in 
use  the  runner  is  turned  op  out  of  the  way. 
When  the  runners  are  used  the  plows  are 
raised,  and  the  runners  prevented  from  turn> 
ing  up  by  a  catch  on  the  arm.  This  machine 
does  not  contain  runners  constructed  as  the 
Kendall  runners  are,  in  the  rigid  form,  and 
operated  by  the  draught  of  the  team  to  keep 
them  off,  or  by  the  weight  of  the  plows  to 
keep  them  on,  the  ground,  and  so  lacks  the 
distinctive  features  of  the  Kendall  patent. 
It  is  not  automatic,  but  requires  manipula- 
tion every  time  the  use  is  changed.  When 
the  runner  is  put  in  use  its  rear  extension  is 
turned  down  by  hand,  and  a  locking-dog, 
bung  within  a  slot  in  the  arm,  turned  into 
position.  When  the  runner  is  not  to  be  UBed.e 
4t  must  be  moved  so  as  to  release  the  dog,? 
and  permit  it  to  be  thrown  up,  and  the  arm 
is  then  thrown  upward  and  forward;  the  dog 
being  allowed  to  drop  so  as  to  afford  a  sap- 
port  for  the  runner.  This  jointed  runner 
with  a  lock  cannot  be  held  to  be  the  Kendall 
rigid  bar.  We  agree  with  the  circuit  court 
that  there  is  no  infringement. 

Patent  No.  187,899  is  described  as  bdng 
for  a  new  and  improved  mode  of  construct* 
ing  the  arch  or  central  and  main  part  ot 
straddle-row  cultivator  beam-yokee  or  axles, 
and  of  connecting  the  side  parts  thereto,  and 
the  invention  as  consisting  "in  constructing 
said  arch  of  curved  adjacent  bars  of  iron  or 
steel,  to  the  ends  of  which  may  be  attached, 
by  riveting,  the  cast-iron  parts  for  securing 
thereto  the  plows  and  wheels,  and  which 
may  be  strengthened  by  the  use  of  stiffening 
bolts. "  The  use  of  parallel  bars  is  exceed- 
ingly common,  and,  so  far  as  the  attachment 
of  the  bars  to  the  end  platos  is  concerned. 
there  is  nothing  new  in  that  method.  The 
Burnham  and  Lathrop  patent  of  1866  shows 
a  yoke  connecting  the  plow-beams  together, 
made  with  two  parallel  bars  with  end  cast- 
ings, put  together  with  one  bolt  near  the 
rear  ends  of  the  beams,  instead  of  with  two 
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bolts  at  the  front  ends,  as  In  alppellant's  ma- 
chine. The  specification  says:  "Ttie  two 
fiunes,  O,  Q,  are  connected  by  an  arched  or 
semi-circular  yoke,  H',  the  ends  of  which  are 
pivoted  to  bars,  I,  I,  wlilcb  are  secured  on 
the  tops  of  the  plow  frames,  Q,  Q,  by  pivots, 
•/  the  bars  being  allowed  to  turn  freely  on 
the  pivots,  «."  The  Louden  patent  of  1876 
has  an  arched  axle  of  tubular  wrought  iron, 
gas-pipe  being  stated  to  be  very  snitable, 
having  end  castings  attached  rigidly  or  cast 
thereon.  The  BaiT  patent  of  1872,  and  the 
Miller  patent  of  the  same  year,  show  arched 
axles  or  beam-yokes  of  two  or  more  parts. 
The  Perkins  patent  of  the  same  year  shows 
the  beams  themselves  made  of  parallel  curved 
bars.  What  is  sought  in  all  these  patents  is 
strength  and  Ugbtness,  together  with  cheap- 
K>ne8s  and  durability,  but  they  are  simply 
K  modes  of  construction.  And  that  described 
*  in  this  patent'embraces  nothing  that  is  not 
old,  and  really  nothing  that  is  patentable; 
that  is,  which  involves  invention  rather  than 
mechanical  skill.  Upon  the  whole  case  we 
are  satisfied  with  the  conclusions  reached  by 
the  circuit  court,  and  its  decree  is  therefore 
aflBrmed. 


(U»  V.  8.  ut)  

Pbobst  0.  Trustees  of  Board  or  Dohks- 

Tio  Missions,  etc 

(Jannarjr  SI,  1889.) 

L  EnonaniT— ABvcBsa  Fobsessiox  —  Ihbtsuo- 

noN. 

Where  the  evldenoe  shows  that  defendant  in 
ejectment  has  been  in  adverse  possession  under 
Maim  of  title  for  the  statutory  period,  an  Instruc- 
tion that,  "unless  he  had  a  nght  to  the  posses- 
ion of  soob  lands  when  he  took  possession  of 
them,  he  has  no  right  now;  time  never  makes  a 
a  wrong  right,  "—is  clearly  erroneous. 

ISAJia. 

The  court  also  erred  in  refusing  to  charge  that 
"an  nnintermpted  ooonpancy  of  land  by  a  per- 
son who  has  in  faot  no  title  thereto  for  [the  stat- 
ntory  period,]  adversely  to  the  true  owner,  oper- 
ates to  extinguish  the  title  of  the  true  owner 
thereto,  and  vests  the  right  to  the  premises  ab- 
solutely in  the  occupier." 

In  Error  to  the  Supreme  Court  of  the  Ter- 
ritory of  New  Mexico. 

F.  W.  Clancy  and  O.  D.  Barrett,  for  plain- 
tiff in  error.    John  E.  Parsons,  for  defend- 

vants  In  error. 

« 

*  MnxEB,  J.  *  This  is  a  wnt  of  error  to  the 
supreme  court  of  the  territory  of  New  Mex- 
ico. The  action  was  an  ejectment  brought 
by  the  defendants  in  error,  the  trustees  of 
the  Board  of  Domestic  Missions  of  the  Gen- 
eral Assembly  of  the  Presbyterian  Church  in 
the  United  States  of  America,  against  Charles 
Probst,  to  recover  the  possession  of  certain 
land.  The  plaintiffs  below  recovered  a  judg- 
ment against  the  defendant,  which  was  iS- 
flrmed  In  the  supreme  court  of  the  territory, 
and  this  writ  of  error  is  brought  by  the  de- 
fendant, Probst,  to  reverse  that  judgment. 
The  case  was  tried  before  a  jury.  The  plain- 
tiffs failed  to  introduce  any  evidence  of  trans- 
fer of  title  from  the  government  to  any  per- 
son, but  relied  upon  the  possession  of  the 


property  by  certain  parties  from  about  the 
year  1846  up  to  the  bringing  of  this  suit,  and 
upon  conveyances  by  those  parlies  in  such  a 
manner  that  their  right  is  thereby  vested  in 
the  plaintiffs  in  the  action.  The  defendant, 
Probst,  relied  mainly  upon  the  statute  of  lim- 
itations as  his  affirmative  defense.  ^ 
Two  questions  are  presented  in  this  court* 
for*consideration.  The  first  of  these  arises* 
upon  the  Introduction  by  the  plaintiffs  of 
copies  of  certain  deeds,  duly  recorded,  from 
the  parties  under  whom  they  claim  title  down 
to  plaintiffs.  These  copies  were  objected  to, 
because  no  sufficient  reason  was  shown  why 
tlie  originals  should  not  have  been  produced, 
and  none  was  shown,  except  that  the  last 
deed,  which  was  claimed  to  vest  the  title  in 
the  plaintiffs,  made  by  one  McFarland,  was 
probably  in  the  possession  of  the  officers  of 
the  corporation  at  its  offices  in  the  city  of 
New  York.  The  statute  of  New  Mexico  on 
thissubjectis  as  follows:  "Sec.  2768.  When 
said  writing  is  certiQed  and  registered  in  the 
manner  hereinbefore  prescribed,  and  it  be 
proven  to  the  court  that  said  writing  is  lost, 
or  that  it  is  not  in  the  hands  of  the  party 
wishing  to  use  it,  then  the  record  of  the 
same,  or  a  transcript  of  said  record,  certified 
to  by  the  recorder  under  bis  seal  of  office, 
may  be  read  as  evidence  without  further 
proof."  Chapter  2,  tit.  40,  Comp.  I^ws. 
There  was  no  attempt  to  prove  that  any  of 
these  deeds  were  lost,  nor  that  any  search 
had  been  made  for  them,  nor  any  effort  made 
to  procure  them.  As  regards  those  which 
were  prior  to  the  deed  from  McFarland  to 
the  board  of  trustees,  it  maybe  conceded  that 
the  presumption  was  that  they  were  in  the 
control  and  possession  of  the  parties  to  whom 
they  belonged,  and  the  Introduction  of  copies 
from  the  record  might  be  sustained  on  this 
presumption.  But  as  regards  the  deed  from 
McFarland  to  the  board,  who  were  the  plain- 
tiffs, no  such  presumption  can  be  made.  All 
that  was  proved  about  that  deed,  its  custody, 
possession,  or  location,  was  that  it  was  not 
in  the  hands  of  the  agent  of  the  board  in  New 
Mexico.  Naturally  it  would  be  in  the  pos- 
session of  the  New  York  office.  No  attempt 
was  made  to  show  that  the  trustees  had  made 
any  search  for  It,  or  that  any  effort  had  been 
made  to  have  it  sent  to  the  place  of  trial  in 
this  case;  and  it  seemed  to  be  supposed  to  be 
quite  sufficient  to  authorize  the  introduction 
of  the  copy  of  the  record  to  show  that  the  deed, 
though  in  the  possession  of  the  plaintiff  corpo- 
ration at  its  proper  place  at  its  otHce,  was  not 
in  the  territory  of  New  Mexico,  and  not  in^ 
possession  of  the  agent  of  the  board  there.* 
■No  member  of  this  court  sitting  on  the  trial* 
of  a  case  would  admit  this  to  be  a  sufficient 
showing  under  the  statute  of  New  Mexico 
that  the  writing  was  lost,  or  was  not  in 'the 
hands  of  the  party  offering  it  in  evidence. 
But  it  may  be  conceded  that  a  very  large 
amount  of  discretion  must  be  reposed  in  the 
trial  court  to  whom  such  copy  of  a  record  is 
presented,  in  ruling  upon  the  circumstances 
which  shsdl  determine  its  admissiraor  re]ec> 
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tion;  and  It  Is  possible  that,  if  there  were  no ' 
other  objection  to  the  proceedings  at  the  trial 
than  this  one,  this  court  would  not  reverse 
the  judgment  on  that  account,  but  it  is  cer- 
tainly not  good  practice,  nor  an  exercise  of 
the  discretion  of  the  court  to  be  commended. 
The  other  objection,  we  think  is  fatal;  and 
that  is,  to  the  instruction  of  the  court  in  re- 
gard to  the  statute  of  limitations.  An  ex- 
amination of  the  testimony  shows  that  there 
was  evidence  tending  to  prove  that  the  de- 
fendant, Probst,  was  in  the  exclusive  posses- 
sion of  the  land  in  controversy  from  a  period 
variously  stated  to  be  from  1869,  1870,  and 
1871,  onward  up  to  thie  time  of  the  trial.  The 
action  was  commenced  on  the  16th  day  of 
July,  1881.  The  statute  of  New  Mexico  on 
the  subject  of  limitations  is  found  In  the 
following  section  of  the  Compiled  Laws: 
"Sec.  1881.  No  person  or  persons,  nor  their 
children  or  heirs,  shall  have,  sue,  or  main- 
tain any  action  or  suit,  either  in  law  or  eq- 
uity, for  any  lands,  tenements,  or  heredita- 
ments, but  within  ten  years  next  after  his, 
her,  or  their  right  to  commence,  have,  or 
maintain  such  suit  shall  have  come,  fallen, 
or  accrued,  and  that  all  suits,  either  in  law  or 
equity,  for  the  recovery  of  any  lands,  tene- 
ment, or  hereditaments,  shall  be  had  and 
sued  within  ten  years  next  after  tlie  title  or 
cause  of  action  or  suits  accrued  or  fallen, 
and  at  no  time  after  the  ten  years  shall  have 
passed." 

If.  therefore,  Probst  was  in  possession  on 
the  day  this  suit  was  brought,  and  had  been 
for  10  years  prior  thereto,  no  reason  can  be 
seen  why  that  fact  did  not  constitute  a  stat- 
utory bar  to  the  action.  It  may  be  con- 
ceded that  there  is  contradictory  testimony 
on  this  subject,  but  it  is  very  certain  that 
Q  several  witnesses  swear  that  he  was  in  pos- 
K  session  of  the  property  prior  to  the  year  1871, 
•  and  that  he  had  remained  in*such  possession 
up  to  the  time  of  the  trial.  The  court,  in 
its  treatment  of  that  subject,  seem  to  have 
gone  upon  the  ground  that  Probst's  posses- 
sion did  him  no  good,  and  could  constitute 
no  defense,  unless  be  had  some  kind  of  a  ti- 
tle to  the  land  connected  with  it,  and  mani- 
festly left  upon  the  jury  the  impression  that 
this  must  be  a  title  evidenced  by  writing. 
Among  other  things,  the  court  instructed 
the  jury  as  follows:  "The  plaintiff  claims 
title  by  purchase,  evidenced  by  deeds,  and 
not  by  simple  possession ;  and  I  instruct  you 
that  if  you  believe  from  the  evidence  in  this 
case  that  plaintiff  did  purchase  this  ground 
from  persons  who  were  legally  entitled  to 
sell  the  same,  and  took  proper  deeds  therefor, 
and  recorded  said  deeds  in  the  proper  oflice 
in  the  county  where  such  lands  were  situ- 
ated, that  such  record  was  notice  to  all  the 
world  of  legal  ownership,  and  that  such  land 
could  not  thereafter  be  taken  up  as  vacant 
or  abandoned  lands;  that  even  actual  pos- 
session of  such  lands  by  the  defendant  for  a 
period  of  ten  years,  if  taken  after  sucli  deeds 
were  recorded,  would  not  give  him  any  legal 
title  to  them,  but  he  would  be  as  much  a 


trespasser  at  the  end  of  ten  years  as  he  was 
upon  the  day  of  his  entry.    If  his  entry  was 
wrong,  no  length  of  time  could  make  it  right; 
but  if  you  also  find  tiiat  plaintiff,  by  its 
agents,  domanded  possession  and  asserted 
its  title,  and  brought  its  claim  to  the  land 
distinctly  to  defendant's  knowledge,  it  de- 
stroys all  claims  which  be  sets  up  to  contin- 
uous and  uninterrupted  possession;  and,  if 
you  also  find  that  plaintiff  resided  upon  and 
actually  cultivated  and  possessed  a  portion 
of  the  land  purchased  by  it,  you  are  instruct- 
ed that  such  possession  extends  to  the  bound- 
aries described  in  such  deeds  of  purchase. 
The  defendant  has  informed  you  by  his  coun- 
sel that  be  claims  this  land,  not  by  purchase, 
but  because  he  has  been  in  possession  of  it 
for  over  ten  years.    I  instruct  you  that  un- 
less he  had  a  right  to  the  possession  of  such 
lands  when  he  took  possession  of  them  he 
has  no  right  now ;  time  never  makes  a  wrong 
right.    If  you  find  from  the  evidence  that 
this  plaintiff,  by  its  agents,  was  actually  re- 
siding upon  the  land  purchased  by  it,  and, 
held  by  recorded  deeds  when  this  defendant* 
entered'upon  said  lands  and  wrongfully  took* 
possession  of  a  portion  of  said  lands,  you 
must  find  for  plaintiff,  although  you  also 
find  tliat  defendant  has  held  said  lands  for 
more  than  ten  years  adversely  to  plaintiff. " 
Obviously  the  proposition  here  set  out  by 
the  court  is  that  if  plaintiff  had  the  real  title 
to  the  land,  and  the  evidence  of  it  was  on 
record,  nobody  could,  by  taking  possession 
and  holding  it  adversely  for  the  period  al- 
lowed by  the  statute,  defeat  such  a  titla 
The  language  used  by  the  court  is:   "Unless 
the  defendant  had  a  right  to  the  possession 
of  such  lands  when  he  took  possession  of 
them,  he  has  no  right  now;  time  never  makes 
a  wrong  right."    It  is  the  essence  of  the 
statute  of  limitations  that  whether  the  party 
had  a  right  to  the  possession  or  not.  if  he  en- 
tered under  the  claim  of  such  right  and  re- 
mained in  the  possession  for  the  period  of  10 
years,  or  other  period  prescribed  by  the  stat- 
ute, the  right  of  action  of  the  plaintiff  who 
had  the  better  right  is  barred  by  that  adverse 
possession.    This  right  given  by  the  statute 
of  limitations  does  not  depend  upon,  and  has 
no  necessary  connection  with,  the  validity  of 
tlie  claim  under  which  that  possession  is 
held.    Otherwise  there  could  be  no  use  for 
adverse  possession  as  a  defeuse  to  an  action, 
for  if  the  decision  is  made  to  depend  upon 
the  validity  of  the  respective  titles  set  up  by 
the  plaintiff  and  the  defendant  there  can  be 
no  place  for  the  consideration  of  the  question 
of  possession.    It  is  because  the  plaintiff  has 
the  better  title  that  the  defendant  is  per- 
mitted to  rely  upon  such  uninterrupted  pos- 
session adverse  to  the  plaintiff's  title  as  the 
statute  prescribes;  it  being  well  understood, 
and  an  element  in  such  cases,  that  the  plain- 
tiff does  have  the  better  title,  but,  though  he 
hits  it,  that  he  has  lost  his  right  by  delay  in 
asserting  it.    Nor  is  it  necessary  that  the  de- 
fendant shall  have  a  paper  title  under  wliich 
be  claims  possession.    It  is  sufficient  that  ha 


Digitized  by  VjOOQ  IC 


IN  RE  FAEMEBS'  LOAN  &  TBUST  CO. 


26S 


asBerts  ownership  of  the  land,  and  that  this 
assertion  is  accompanied  by  an  uninterrupted 
possession.  It  is  tliis  which  constitutes  ad- 
verse possession,  claiming  himself  to  be  the 
owner  of  the  land.  This  is  a  claim  adverse 
rtto  everybody  else,  and  the  possession  is  ad- 
S  verse  when  it  is  held  under  this  claim  of 
*  ownership,  whether  that  ownership  depends 
upon  a  written  instrument,  inheritance,  a 
deed,  or  even  an  instrument  which  may  not 
convey  all  the  lands  in  controversy.  If  de- 
fendant asserts  his  right  to  own  the  land  in 
dispute,  asserts  his  right  to  the  possession, 
and  his  possession  is  adverse  and  uninter- 
rnpted,  it  constitutes  a  bar  which  tlie  statute 
I  intended  to  give  to  the  defendant.  The  in- 
I  structions  of  the  court  are  utterly  at  variance 
with  this  doctrine.  Tliey  do  away  with  the 
value  of  adverse  possession  as  a  defense  to  an 
action  of  ejectment.  They  say,  in  effect, 
that  unless  the  defendant  was  in  the  right 
when  he  took  possession,  the  length  of  its 
continuance  does  not  afford  him  any  ground 
tor  a  defense,  whereas  it  is  obviously  the 
nature  and  purport  of  the  defense  established 
by  the  statute  of  limitations  that  the  defend- 
ant may  not  have  been  in  the  right,  but  this 
long  actual  possession  estops  the  plaintiff 
from  putting  the  defendant  to  the  proof  of 
the  right. 

The  court  not  only  erred  upon  this  subject 
in  the  positive  Instructions  which  it  gave  to 
the  jury,  but  also  in  refusing  to  charge  as 
follows,  at  the  request  of  the  defendant: 
"That  an  uninterrupted  occupancy  of  land 
by  a  person  who  has  in  fact  no  title  thereto, 
for  the  period  of  ten  years  adversely  to  the 
trne  owner,  operates  to  extinguish  the  title 
of  the  true  owner  thereto,  and  vests  the  right 
to  the  premises  absolutely  in  the  occupier." 
In  Ewing  v.  Burnet,  11  Pet.  41,  62,  this 
court  said  upon  this  subject:  "An  entry  by 
one  man  on  the  land  of  another  is  an  ouster 
of  the  legal  possession  arising  from  the  title 
or  not,  according  to  the  intention  with  which 
it  is  done.  If  made  under  claim  and  color 
of  right,  it  is  an  ouster;  otherwise,  it  is  a 
mere  trespass.  In  legal  language,  the  inten- 
tion guides  the  entry,  and  fixes  its  character." 
We  thinli  this  is  a  correct  statement  of  the 
doctrine  of  adverse  possession.  It  is  implied 
by  the  language  of  the  court  in  Harvey  t. 
^ler,  2  Wall.  328,  349,  that  "any  one  In 
possession,  with  no  claim  to  the  land  wliat- 
never,  must  in  presumption  of  law  be  in  pos- 
*|session  in  amity  with  and  In  subservience  to 
'that  title."  And  the  Instruction  of  the 
court  below  in  that  case  was  approved,  that 
if  "any  of  the  defendants  entered  upon  and 
took  possession  of  the  land,  without  title  or 
claim,  or  color  of  title,  that  such  occupancy 
was  not  adverse  to  the  title  of  plaintiffs,  but 
subservient  thereto."  The  fair  Implication 
in  both  of  these  cases  is  that  where  posses- 
sion is  taken  under  claim  of  title  it  sufficient- 
ly shows  the  intention  of  the  party  to  hold 
adversely,  within  the  meaning  of  the  law 
upon  that  subject.  There  is  no  case  to  be 
found  which  holds  that  this  adverse  claim  of 


title  must  be  found  in  some  written  instrn* 
ment.  In  the  case  of  Bradstreet  v.  Hunting* 
ton,  5  Pet.  402,  439,  this  court  said:  "The 
whole  of  this  doctrine  is  summed  up  in  very 
few  words,  as  laid  down  by  Lord  Coke,  (1 
Inst.  153,)  and  recognized  in  terms  in  the 
case  of  Blunden  v.  Baugh,  Cro.  Car.  302,  in 
which  it  underwent  very  great  consideration. 
Lord  Coke  says:  'A  disseisin  is  when  one 
enters  intending  to  usurp  the  possession  and 
to  oust  another  of  his  freehold;  and  therefore 
quereruium  est  Qjudioe  quo  animo  hoefeco- 
fit,  why  he  entered  and  intruded.'  So  the 
whole  inquiry  is  reduced  to  the  fact  of  enter, 
ing,  and  the  intention  to  usurp  possession." 
The  judgment  is  reversed,  and  the  cause  ra* 
manded,  with  a  direction  to  award  a  new 
trial. 


(129  u.  s.  MO 

In  r»  Fabhebs'  Loan  &  Tbust  Co. 
(January  21, 1889.) 

1.  Apfbai/— Final  Obdsr. 

After  a  foreoloaure  of  a  mortgage  In  •  drcnlt 
court  against  a  railroad  company,  and  after  d^ 
cree  and  sale  thereunder,  appeals  were  taken  to 
the  supreme  court.  Pending  appeal,  on  applica- 
tion of  receivers  who  had  been  appointed,  a  loan 
of  9120,000  was  authorized  by  the  circuit  court  to 
be  a  first  lien  on  the  entire  property  of  the  road. 
HeUL,  that  the  order  so  changed  the  relations  of 
the  mortgagees  to  the  property  as  settled  by  the 
decree  pending  on  appeal,  and  would  so  modify 
the  effect  of  that  decree  if  affirmed,  that  it  was  a 
final  order,  and  fnandomw*  would  be  granted 
directing  the  allowance  of  an  appeal  therefrom. 

2.  Same— Revibw. 

Whether  such  an  order  can  be  granted  after 
the  case  has  been  removed  by  appeal  and  «uper- 
»edeti8  is  a  proper  matter  for  review,  as  is  also 
the  question  whether,  under  the  exercise  of  its 
discretion,  the  court  has  invaded  the  rights  of 
the  mortgagees  as  established  by  the  decree. 

Application  for  mandamus. 
H.  B.  Turner,  for  petitioner.    J.  ffubUif 
Ashton,  for  respondent. 


J 


Miller,  J.  •  At  the  request  of  the  Farmers' « 
Loan  &  Trust  Company,  a  rule  was  granted, 
in  the  early  part  of  the  present  term  of  this 
court,  on  the  judges  of  the  circuit  court  of 
the  United  States  for  the  Northern  district 
of  Texas,  to  show  cause  why  a  mandamus 
should  not  issue  requiring  them  to  allow  an 
appeal,  and  to  approve  a  bond  upon  such  ap- 
peal, from  an  order  of  that  court  made  in  the 
case  of  tluit  company  against  the  Texas  Cen- 
tral Bailway  Company.  The  litigation  to 
which  this  matter  relates  was  commenced  in 
that  court  by  a  bill  filed  by  Morgan's  Louisi- 
ana &  Texas  Railroad  &  Steam-Ship  Com- 
pany against  the  Texas  Central  Bailway  Com- 
pany, for  the  appointment  of  a  receiver,  and 
for  the  sale  of  the  property  of  the  railway 
company  to  enforce  an  alleged  lien.  The 
Farmers'  Loan  &  Trust  Company  afterwards 
became  a  party  also,  and  set  up,  by  oross-bill 
and  otherwise,  a  mortgage  against  the  rail^ 
way  company  prior  to  the  lien  of  the  Morgan 
Company.  Receivers  were  appointed  in  the 
progress  of  that  suit,  and  a  final  decree  ren- 
dered by  the  court  in  1887,  ordering  a  sale  of 
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the  property,  and  recognizing  the  paramount 
lien  of  the  trust  company  to  the  extent  of 
$4,000,000  and  over,  and  holding  that  the 
claim  of  the  original  complainant  was  sut)- 
ordinate  to  that.  Appeals  were  taken,  ac- 
companied  by  supemedeas,  from  the  decree 
of  foreclosure,  both  by  the  original  complain- 
ant, llie  Morgan  Company,  and  the  railway 
company,  which  appeals  are  now  pending  in 
this  court  on  the  docket.  A  motion  was  filed 
here  at  the  last  term  to  advance  the  cause, 
but  it  was  denied.  On  February  15,  1888, 
and  after  said  decree  of  foreclosure  and  sale 
was  made,  and  after  the  appeal  in  the  case 
from  that  decree  was  taken  to  this  court,  and 
cea  supersedeas  bond  filed,  the  receivers  of  the 
§  railway  company  presented  their  petition  to 

*  the  circuit  court  for  an  order*  authorizing 
them  to  borrow  the  sum  of  S120,000  on  cer- 
tificates, the  same  to  be  a  first  lien  on  the 
property.  The  making  of  this  order  was  op- 
posed by  the  trust  company.  The  matter 
was  referred  to  a  master  to  report,  and  on 
the  coming  in  of  his  report,  which  was  in  fa- 
vor of  the  petition  of  the  receivers,  their  re- 
quest was  granted,  and  an  order  was  made 
authorizing  them  to  expend  that  sum  on  the 
railway,  and  to  borrow  money  for  this  pur- 
pose, for  which  they  were  to  issue  certificates 
that  should  be  a  first  lien  on  the  entire  prop- 
erty of  the  railway  company,  except  as  to 
$20,000  of  certificates  which  had  already  been 
issued  under  another  order.  The  trust  com- 
pany, believing  that  this  order  would  work  a 
great  injustice  to  the  bondtiolders  whom  they 
represented,  and  who  had  the  first  lien  on 
the  property  of  the  railway  company,  applied 
successively  to  the  circuit  Judge  and  the  cir- 
cuit justice  for  the  allowance  of  an  appeal, 
and  the  approval  of  a  bond  to  operate  as  a 
supersedeas  which  they  offered,  and  the  suf- 
ficiency of  which  has  not  been  controverted. 
After  argument  on  the  subject  before  both 
of  these  judges,  they  declined  to  either  allow 
the  appeal  or  approve  the  bond.  Applica- 
tion was  then  made  to  this  court  for  a  rule 
upon  them  to  show  cause  why  this  appeal 
should  not  be  allowed  and  the  bond  approved. 
The  rule  was  granted,  and  the  return  thereto 
made  by  the  circuit  judge  is  now  before  us, 
giving  the  reasons  why  he  does  not  think  the 

nappeal  should  be  allowed.    The  question  now 
^before  us  is  on  the  sulBciency  of  this  return. 

*  'The  reasons  why  the  Judges  declined  to  al- 
low this  appeal  may  be  substantially  divided 
into  two.  Tlie  first  and  most  important  of 
these  is  that  the  order  from  which  the  appeal 
is  asked  is  not  a  final  decree,  within  the 
meaning  of  tlie  act  of  congress  on  that  sub- 
ject, but  is  a  mere  ancillary  proceeding  for 
the  protection  of  the  property  pending  an 
appeal  from  the  principal  decree  now  before 
this  court.  But  the  doctrine  that,  after  a 
decree  which  disposes  of  a  principal  subject 
of  litigation  and  settles  the  rights  of  the 
parties  in  regard  to  that  matter,  there  may 
8al)seqaently  arise  Important  matters  requir- 
ing the  judicial  action  of  the  court  in  rela- 
tion to  the  same  property,  and  some  of  the 


same  rights  litigated  in  the  main  suit,  making 
necessary  substantive  and  important  orders 
and  decrees  in  which  the  most  material  rights 
of  the  parties  may  be  passed  upon  by  the 
court,  and  which,  when  tliey  partake  of  the 
nature  of  final  decisions  of  those  rights,  may 
be  appealed  from,  is  well  established  by  the 
decisions  of  tliis  court.  Blossom  v.  Railroad 
Co.,  1  Wall.  655;  Forgay  v.  Conrad,  6  How. 
201;  Fosdick  v.  Schall,  99  U.  S.  235;  Will- 
iams V.  Morgan,  111  U.  S.  684,  4  Sup.  Ct. 
Rep.  638;  Burnham  v.  Bowen,  111  U.  8. 776, 
4  Sup.  Gt.  Rep.  675.  The  question  in  such 
cases  is  not  whether  the  order  complained  of 
is  of  a  character  decisive  of  questions  that 
the  parties  are  entitled  to  have  reviewed  in 
the  appellate  court,  but  whether  the  order 
or  decree  is  of  that  final  nature  which  alone 
can  be  brought  to  this  court  on  appeal.  It^ 
is  upon  this  ground  mainly  that  the  right  of  jj 
appeal  ]a  resisted  in  the>present  case;  but  we* 
are  of  opinion  that,  within  the  true  princi- 
ples which  establish  the  finality  of  a  decree 
of  the  circuit  court  In  reference  to  the  allow- 
ance  of  an  appeal,  this  order  is  a  final  decree. 
If  the  order  is  executed,  the  first  thing  to  be 
done  under  it  will  be  to  borrow  money  to  the 
extent  authorized  therein,  and  then  the  re- 
ceivers will  issue  the  certificates  contemplated 
in  it.  It  is  not  necessary  to  hold  here  what 
the  position  of  the  holders  of  such  certificates 
would  be,  if  the  order  contained  no  provision 
that  they  should  be  the  first  lien  upon  the 
property  of  the  company.  It  might  be.  bat 
it  is  not  necessary  to  decide  th^  question 
here,  that  such  an  order  would  not  be  con- 
clusive of  the  right  of  the  holders  of  such  cer- 
tificates to  priority  of  payment  out  of  the 
proceeds  of  the  sale  of  the  railway.  It  is  one 
of  the  arguments  used  before  ns,  that  upon  a 
final  sale,  and  an  order  by  the  court  for  the 
distribution  of  Its  proceeds,  such  certificates 
would  not  necessarily  be  held  to  have  aach 
priority;  but  that,  issued  under  this  order, 
and  coutaining  on  their  face  the  provision 
authorized  by  it,  they  would  constitute  a  first 
lien  upon  the  property  of  the  railway  com- 
pany to  be  sold  under  the  final  decree,  is,  we 
think,  very  clear.  Such  order  standing  unre- 
pealed, we  do  not  think  that  the  court  in  a 
subsequent  stage  of  the  same  litigation,  in 
the  same  case,  and  in  regard  to  the  same  sub- 
ject-matter, could  be  permitted  to  say  that 
the  holders  of  these  certificates  must  estab-  I 
lish  their  right  to  priority  of  payment;  but 
we  are  of  opinion  that  such  holders,  under 
the  decree  of  this  court  that  they  should  have 
priority  standing  unreversed,  would  be  enti- 
tled to  such  first  lien. 

These  views  we  do  not  propose  to  elaborate, 
further  than  to  say  that  if  this  order  does  not 
give  the  lender  of  the  money  such  prior  lien 
upon  the  proceeds  of  the  property  of  the  com- 
pany, it  is  because  the  court  had  no  authority 
to  make  it,  and,  as  it  would  be  a  fraud  upon 
such  lender,  justice  could  only  be  done  by  en- 
forcing it.  If  this  view  of  the  subject  be 
correct,  of  which  we  entertain  no  doubt,  the 
order  is  a  final  one.    It  is  a  decree  fixing 
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a  npon  tbe  property,  on  which  the  trust  oom- 
(jpanj  now  haa  a  first  lien,  another  lien  of 

*  9120,000,  and*iDaking  it  parHmonnt  to  that. 
It  changes  the  relation  of  that  company  to 
this  property,  displaces  its  riglits  as  settled 
by  a  decree  now  pending  in  this  court,  and  if 
that  decree  is  affirmed  it  in  effect  modifies  it, 
although  this  court  may  say  that  it  should 
stand  and  be  enforced.  This  order  comes 
within  all  the  elements  of  finality  which  we 
can  imagine  to  belong  to  a  decree  of  the  cir- 
cuit court.  It  establishes  certain  rights  of 
the  parties,  to  the  Injury,  as  petitioners  be- 
lieve, of  their  interests  in  the  property.  We 
need  not  refer  to  cases  on  tbe  subject  of  final- 
ity, for  they  are  numerous,  and  the  princi- 
ples on  which  they  have  been  decided  apply 
to  widely  varying  circumstances.  But  while 
we  are  not  aware  of  any  case  precisely  in 
point  to  the  one  before  us,  we  are  satisfied 
that  it  is  within  the  purpose  of  the  statute 
and  the  principles  by  which  it  is  to  be  con- 
•farued. 

The  other  reason  given  why  the  appeal 
ahonld  not  be  granted  is  that  the  action  of 
the  circuit  court  in  the  case  is  one  within  its 
discretion.  All  we  have  to  say  upon  this 
anbject  is  that,  if  it  be  an  authority  vested  in 
the  judges  of  the  circuit  court,  it  must  be 
exerdsed  and  governed  by  the  principles  of  a 
Judicial  discretion,  and  the  very  point  to  be 
decided  upon  an  appeal  here  is  whether  they 
had  such  discretion,  and  whether  they  exer- 
elaed  it  in  a  manner  that  cannot  be  reviewed 
In  this  court.  The  question  is  one  which 
in  its  nature  must  be  a  subject  of  appeal. 
Whether  the  court  below  can  exercise  any 
snch  power  at  all,  after  the  case  has  been  re- 
moved from  its  jurisdiction  into  this  court 
by  an  appeal  accompanied  by  a  supersedeas. 
Is  itself  a  proper  matter  of  review;  and  still 
more  whether,  in  the  exercise  of  what  the 
ooort  asserts  to  belts  discretionary  power,  it 
has  invaded  established  rights  of  the  petition- 
ers in  this  case,  contrary  to  law,  in  such  a 
manner  that  they  can  have  no  relief  except 
by  an  appeal  to  this  court.  This  Is  a  matter 
eminently  proper  to  be  inquired  into  upon 
an  appeal  from  such  an  order.  Upon  the 
hearing  of  that  appeal  this  court  may  be  of 
opinion  that  the  oitler  was  one  proper  to  be 
made,  in  which  case  it  will  be  afilrmed.  If, 
however,  it  believes  that  it  was  an  improper 
«<me,  and  will  seriously  prejudice  the  rights 
gof  tbe  petitioners,  it  will  be  reversed  and  set 

•  a8ide,*as  it  should  be.  In  granting  the  ap- 
peal, this  court,  of  course,  does  not  under- 
take to  decide  whether  the  order  was  right- 
fnliy  made,  if  the  court  had  the  requisite 
power,  but  can  only  do  that  upon  the  hear- 
ing of  the  appeal 

For  the  same  reasons  this  court  cannot 
consider,  on  this  motion,  the  urgent  appeals 
made  to  it  in  regard  to  the  necessity  of  this 
order  for  the  preservation  of  tbe  railway  from 
destruction  during  the  pendency  of  the  ap- 
peal on  the  main  case.  That  is  a  matter  only 
fit  to  be  considered  on  the  hearing  of  the  ap- 
peal, which  we  think  should  be  granted.   The 


writ  of  mandamut,  directing  the  judges  of 
tbe  circuit  court  to  allow  the  appeal  and  to 
approve  a  sufilcient  bond,  is  granted. 


(m  17.  S.  178) 

Makrow  «t  al,  «.  Brinklet  et  dl. 
(January  21, 1889.) 

1.  COUBT8 — SUPBEUE  COUBT — FeBSBU.  QUESTION. 

Where  the  heirs  of  a  deceased  debtor  file  a  bill 
to  set  aside  a  j  udlcial  sale  of  his  land,  for  the  rea- 
son that  they  were  not  parties,  and  that  prior 
thereto  his  interest  therein  had  been  oonflsoated 
for  treason  under  act  Cone.  July  17, 1863,  where- 
by he  had  no  interest  liame  to  sale  at  the  time 
it  was  made,  and  the  state  appellate  court  affirms 
the  decree  dismissing  the  dUI  on  the  ground 
that  the  defendants  were  purchasers  for  value, 
without  notice,  and  that  the  plaintUTs  are  bound 
by  the  recitals  of  the  decree  ooufirming  the  sale 
showing  their  appearance,  and  are  barred  by 
laches,  without  referring  to  or  construing  said 
act  of  congress,  the  supreme  court  has  no  juris 
diction  to  review  the  decree  of  the  state  court, 
a.  Same. 

Nor  will  Jurisdiction  be  taken  on  the  ground, 
not  urged  in  the  state  court,  that  If  tte  latter 
court,  proceeding  on  principles  of  general  law 
only,  erred  in  the  rendition  of  the  decree,  the 
state  had  thereby  deprived  the  plaintiffs  of  prop- 
erty without  due  process  of  law. 

In  Error  to  the  Supreme  Court  of  Appeals 
of  the  State  of  Virginia. 

Bill  by  William  P.  Marrow  and  Mary  Mar- 
row, his  wife,  George  B.  West,  and  Missouri 
West,  filed  in  the  circuit  court  of  Elizabeth 
City  county,  Va.,  against  Joseph  B.  Brink- 
ley,  John  L.  Peek,  John  B.  Whitehead,  and 
others,  to  set  aside  certain  decrees  made  in 
said  court,  and  sales  made  thereunder  of 
lands  of  Parker  West,  their  ancestor.  The 
bill  was  dismissed,  and  complainants  ap- 
pealed to  the  supreme  court  of  appeals,  where 
the  decree  was  affirmed,  (6  S.  E.  Bep.  605;) 
whereupon  they  brought  a  writ  of  error, 
which  the  defendants  in  error  now  move  to 
dismiss. 

W.  H.  Burroughs,  for  plaintiffs  in  error. 
Richard  Walke,  for  defendants  in  error. 

Fuller,  C.  J.  In  1S70  certain  suits  were 
pending  in  the  circuit  court  of  the  county  of 
Elizabeth  City,  Ya.,  brought  by  judgment 
creditors  of  one  Parker  West,  to  subject  his 
lands  to  the  satisfaction  of  their  Judgments, 
nnder  the  provisions  of  chapter  182  of  the 
Code  of  1873,  authorizing  sale  of  the  ]adg> 
ment  debtor's  lands  when  it  appeared  that 
the  rents  and  profits  for  five  years  would  be 
insufficient  to  discharge  the  liens  against 
them.  These  causes  were  consolidated,  and 
proceeded  to  decree  in  September,  1870,  for 
an  account  of  all  the  real  estate  of  said  West, 
its  annual  value,  and  the  liens  thereon,  under 
which  a  report  was  made  by  a  commissioner 
showing  the  Judgments  against  West,  and^ 
the  lands  belonging  to  him,  and  their  annual^ 
and'fee-simple  value,  and  that  the  rents  and* 
profits  would  not  satisfy  the  liens  in  five 
years,  which  report  was  confirmed  by  decree 
entered  May  4,  1871,  which  also  appointed 
special  commissioners  to  sell  said  lands,  in- 
cluding "all  the  interest  of  Parker  West  in 
that  certain  tract  of  land  known  as  >  New* 
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port  News,*  containing  800  acres, "  etc.  This 
land  bad  been  sold  June  SO,  1864,  upon  pro- 
ceedings against  West  under  theconflscatlon 
act  of  July  17, 1862,  and  a  deed  had  been  ex- 
ecuted and  delivered  to  the  purchasers,  Feb- 
rnaiy  15,  1865.  No  such  proceedings  had 
taken  place  in  reference  to  other  lands  of 
West  involved  in  the  litigation,  and  one  of 
the  judgments  counted  on  had  been  recov- 
ered as  early  as  1861.  West  died  in  Decem- 
ber, 1871,  and  on  the  4th  of  May,  1872,  the 
following  decree  was  entered  in  said  consoli- 
dated cause:  "The  death  of  Parker  West  be- 
ing  suggested,  on  the  motion  of  William  P. 
Marrow  and  Mary  E.,  his  wife,  Elizabeth  B. 
West.  George  B.  West,  and  M.  Smith  and 
Missouri,  his  wife,  the  said  Mary  E.  Mar- 
row, Elizabeth  R.  West,  G.  B.  West,  and 
Missouri  Smith  being  the  heirs  at  law  of  the 
said  Parker  West,  to  be  made  parties  defend- 
ant to  these  causes,  the  said  William  P.  Mar- 
row and  M.  E.,  bis  wife,  E.  B.  West,  G.  B. 
West,  and  M.  Smith  and  Missouri,  his  wife, 
are  hereby  made  parties  defendant  to  these 
causes,  with  leave  to  file  their  answers. 
This  cause  then  this  day  again  came  on  to  be 
heard  on  the  papers  formerly  read,  and  on 
the  report  of  special  commissioners,  G.  K. 
Mallory,  Thomas  Tabb,  and  G.  M.  Peek,  of 
the  sales  made  by  them  under  a  former  de- 
cree in  these  causes,  to  which  report  no  ex- 
ceptions have  been  filed,  and  was  argued  by 
counsel ;  on  consideration  whereof  the  court 
doth  adjudge,  order,  and  decree  that  the  said 
report,  and  the  sales  reported  therein,  be,  and 
the  same  are  hereby,  confirmed."  The  sale 
of  a  portion  of  the  Newport  News  land  in 
controversy  here  was  confirmed  by  that  de- 
cree, and  the  sale  of  the  remainder  was  made 
thereafter,  and  reported  to  the  court,  and 
the  sale  confirmed  in  October,  1872. 
In  January,  1886,  W.  P.  Marrow  and  Mary 
eE.,  his  wife,  George  B.  West,  and  Missouri 
§  Smith  filed  their  bill  of  complaint  in  the  state 
*  circuit  court,  seeking  to  set  aside  the^ecrees 
of  May  4, 1871,  and  May  4. 1872,  and  the 
deeds  which  bad  been  made  to  purchasers  of 
lands  thereunder;  insisting  that  West's  title 
had  been  divested  by  the  confiscation  proceed- 
ings, and  alleging  that  they  never  appeared  in 
said  consolidated  causes  in  person,  or  em- 
ployed any  attorney  at  law  to  represent  them, 
and  that  no  process  was  ever  served  upon 
them,  and  charging  fraud  in  the  entry  of  their 
appearance.  Upon  the  final  hearing  their 
bill  wiis  dismissed,  and  they  prosecuted  an 
tq)peal  to  the  supreme  court  of  appeals  of  Vir- 
ginia, which  court  affirmed  the  decree  of  the 
court  below;  holding  that,  as  between  the 
heirs  and  ttie  purchasers,  the  former  were 
bound  by  the  recitals  of  the  decree  of  May  4, 
1872;  and  that  upon  the  evidence  aliunde  the 
record  the  heirs  were  estopped  by  laches  and 
by  conduct  to  claim  title  as  against  the  pur- 
chasers who  were  such  in  good  faith,  for  value 
and  without  notice.  6  S.  £.  Bep.  605.  The 
complainants  filed  a  petition  for  rehearing  in 
the  court  of  appeals,  in  which  they  stated 
"that  on  the  17th  day  of  May,  1888,  in  the 


above-entitled  cause,  a  decree  was  entered 
simply  affirming  the  decree  of  the  lower  court 
entered  on  the  26th  day  of  October,  1886,  dis- 
missing  the  bill  of  the  plaintiffs  below  for 
reasons  stated  In  the  opinion  of  the  court. 
The  reasons  stated  are  based  upon  the  equita- 
ble doctrine  of  estoppel  in  pais  and  innocent 
purchaser  for  value,  without  notice,  the  lan- 
guage of  the  opinion  upon  these  points  being 
as  follows:  (a)  'Having  kept  a  sinister  si- 
lence when  they  should  have  spoken  with 
candor  and  courage,  equity  now  closes  her 
door,  and  leaves  them  to  obtain  from  a  court 
of  law  what  they  can.'  (6)  '  That  as  against 
an  innocent  purchaser  for  value,  without  no- 
tice, a  court  of  equity  is  without  jurisdiction, 
and  will  refuse  to  give  any  assistance  what- 
ever, leaving  the  party  to  enforce  his  technio. 
al  rights  at  law.'  "  The  rehearing  was  de- 
nied, and  the  writ  of  error  sued  out  of  this 
court;  a  motion  to  dismiss  which  is  now  be- 
fore us.  In  the  petition  for  the  allowance  of 
this  writ  it  is  said  that  the  final  judgment  of 
the  court  of  appeals  against  plaintiffs  in  error 
was  rendered  in  a  suit  "wherein  was  drawn 
in  question  a  right,  title,  privilege  and  im- 
munity to  real  estate  arising  upon  the  oon-^ 
struction  of  the  act  of  congress  of  the  United* 
States  approved  July  17,*  1862,  entitled  'An* 
act  to  suppress  insurrection,  to  punish  trea- 
son and  rebellion,  to  seize  and  confiscate  the 
property  of  rebels,  and  for  other  purposes,' 
and  the  joint  resolution  passed  concurrently 
therewith,  and  the  decision  is  against  the 
right,  title,  privilege,  and  immunity  claimed 
under  the  said  statute." 

We  do  not  so  understand  this  record.    Con- 
ceding that  West's  title  to  the  particular 
lands  had  been  divested  by  the  sale  under 
the  confiscation  proceedings,  and  that  the 
interest  of   the  heirs  remained  unaffected 
thereby,  yet,  if  they  were  concluded  under 
the  circumstances  by  the  decree  of  May.  1872, 
or  upon  the  principles  of  estoppel  and  laches, 
that  disposed  of  their  case  adversely  to  them; 
and  it  was  upon  these  grounds  that  the  Vir- 
ginia courts  proceeded,  and  not  upon  any  de- 
cision against  a  right,  title,  privilege,  and 
immunity  claimed  under  the  constitution,  or 
any  statute  of,  or  authority  exercised  under, 
the  United  States.    It  was  only  if  the  decis- 
ion had  been  otherwise  upon  these  points  that 
any  question  could  have  arisen  as  to  the  va- 
lidity of  the  confiscation  act  and  resolution, 
and  the  proceedings  thereunder.    Unless  it 
appears  affirmatively  that  the  decision  of  a 
federal  question  was  necessary  to  the  deter- 
mination of  the  cause,  and  that  it  was  actu- 
ally decided,  or  that  the  judgment  as  rendered 
could  not  have  been  given  without  deciding 
it,  this  court  has  no  jurisdiction  of  a  writ  of 
error  to  a  state  conrt.    In  this  case  the  judg- 
ment, as  rendered,  involved  the  decision  of 
no  such  question,  and  none  such  was  actually 
decided. 

Nor  can  jurisdiction  be  retained  npon  the 
suggestion,  made  for  the  first  time  In  this 
court,  that  if  the  court  of  appeals,  proceeding 
upon  the  principles  of  general  law  only,  w«tr« 
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fonnd  to  bave  erred  in  the  rendition  of  Its 
decree,  the  state  of  Virginia  had  thereby  de- 
prived the  plaintiffs  in  error  of  their  property 
without  due  process.  The  writ  of  error  is 
dismissed. 


(U»  V.  S.  170 

Hanoyeb  Fikb  Inb.  Co.  et  tH.  v.  Eimiteabd 
et  ai. 

(January  21, 1889.) 

Courts  —  Sufbemx     CJodets  —  Jubibdictionai. 
Amount. 

AcUona  bronght  by  the  same  plaintiffs  against 
different  insurance  companies  to  recover  for  a 
loss  caused  by  a  fire  were  consolidated  for  trial 
in  the  circuit  court.  Some  of  the  defendants 
songht  to  obtain  areversal  of  judgment  rendered 
afptmistthem,  on  the  ground  that  the  cirouitcourt 
hid  acted  improperly  in  ordering  such  consolida- 
tion, and  that  thereto  the  defendant  had  lieen  de- 
prived of  a  trial  by  jury  aooordingto  the  settled 
course  of  Judicial  proceedings.  Held,  that  this 
was  not  a  case  within  Rev  St  T7.  S.  {  699,  subd. 
4,  providing  for  the  review  of  Judgments  ren- 
dered by  the  circuit  court,  without  regard  to  the 
•mount  In  dispute,  in  a  "case  brought  on  account 
ot  the  deprivation  of  any  right,  privilege,  or  im- 
munity secured  by  the  oonsUtution  of  the  United 
States,  or  of  any  right  or  privilege  of  a  citizen  of 
the  United  States.'^ 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

S.ShelldbargersoAJ  M.  (FiZson,  for  plain* 
tiffs  In  error.  A  J  Bentley,  for  defendants 
In  error. 

FvLLER,  0.  J.  John  Kinneard,  Lucia  M. 
lAird,  V  H.  Williams,  G.  H.  Embry,  and  Su- 
san M.  FhllUpfl  brought  suit  in  the  district 
eourt  of  Franklin  county,  Kan.,  against  the 
Phoenix  Insurance  Company  of  Brooklyn,  N. 
Y.;  against  the  Western  Insurance  Company 
of  Toronto,  Canada;  and  against  the  Han- 
over Fire  Insurance  Company  and  the  Citi- 
zens' Fire  Insurance  Company  of  New  York, 
— ^apon  three  several  policies  of  insurance,  for 
f2,500  each,  which  three  cases  were  trans- 
ferred, in  October,  1886,  on  the  ground  of  di- 
verse citizenship,  to  the  circuit  court  of  the 
United  States  for  the  district  of  Kansas, 
where  they  were  discontinued  as  to  Lucia  M. 
Laird  and  G.  H.  Embry,  leaving  as  plaintiffs 
^tbe  defendants  in  error  here.  Upon  the  12th 
i>of  December,  1887,  the  court  ordered — thede- 
•  fendants  severall;r«objecting  and  excepting — 
that  the  cases  be  consolidated  for  trial,  and 
th^  were  accord  ingly  tried  together,  separate 
veidicts  being  returned  in  favor  of  the  Phce- 
nix  Insurance  Company;  against  the  West- 
em  Insurance  Company  for  $1,847.88;  and 
ag^nst  the  Hanover  and  Citizens'  Companies 
for  92,067.32;  and  judgments  were  severally 
rendered  thereon.  To  reverse  the  judgment 
against  the  latter  this  writ  of  error  was  pros- 
ecuted, which  defendants  in  error  now  move 
to  dismiss. 

It  is  contended  on  behalf  of  plaintiffs  in  er- 
ror that  the  three  cases  were  independent  and 
different  from  each  other,  both  as  to  the 
grounds  of  action  and  as  to  the  defenses,  the 
plaintiffs  only  being  the  same,  and  the  losses 
occasioned  by  the  same  fire;  that  the  circuit 
court,  in  consolidating  them,  abused  the  dis- 


cretion reposed  in  it  under  section  921  of  tb« 
Revised  Statutes,  which  provides  that  "when 
causes  of  a  like  nature  or  relative  to  the  same 
question  are  pending  before  a  court  of  the 
United  States  or  of  any  territory,  the  court 
may  make,  such  orders  and  rules  concerning 
proceedings  therein  as  may  be  conformable  to 
the  usages  of  courts  for  avoiding  unnecessary 
costs  or  delay  in  the  administration  of  justice, 
and  may  consolidate  said  causes  when  it  ap> 
pears  reasonable  to  do  so;"  and  that  thereby 
the  plaintiffs  in  error  were  deprived  of  due 
process  of  law, — that  is,  of  atrial  by  jury  ao» 
cording  to  the  settled  course  of  judicial  pro- 
ceedings in  like  cases.  But  the  action  of  the 
court  in  refusing  plaintiffs  in  error  a  separate 
trial  is  not  open  to  re  vie  w  upon  this  writ  of  er- 
ror, since  it  appears  that  the  value  of  the  mat- 
ter in  dispute  is  insufficient  to  give  this  court 
jurisdiction;  nor  can  the  writ  be  maintained, 
as  argued,  under  sulidivision  4,  §  699,  Bev. 
St.,  because  this  judgment  was  not  rendered 
in  a  "case  brought  on  account  of  the  deprive 
tion  of  any  right,  privilege,  or  immunity  se- 
cured by  the  constitution  of  the  United  States, 
or  of  any  right  or  privilege  of  a  citizen  of  the 
United  States."  Cogswell  v.  Fordyce,  128 
U.  S.  391,  ante,  112.  The  motion  must  be 
granted,  and  the  writ  of  error  dismissed;  and 
it  is  so  ordered. 


tu*  V.  s.  m) 
Miu.  V.  Chioago  &  E.  B.  Go.  et  dl. 

(January  21, 1889.) 

1.  coubts  —  sufbbica  coubt  —  apfbal  —  fouka 
Rbcobd. 

This  court  has  no  jurisdiction  of  an  appeal,  va- 
less  the  transcript  of  the  record  Is  filed  here  at 
the  next  term  after  taking  the  appeaL 

2.  Sajcb— ■Psi.cTioi— IIonoH  to  Dishibs. 

It  is  not  proper,  on  moUon  to  dismiss  an  appeal 
from  a  decree  of  the  dronlt  court,  to  decide 
whether  or  not  a  former  decree  was  final,  or  to 
decide  what  order  or  decrees  prior  to  the  decree 
appealed  from  could  l>e  decided  on  such  appeal. 
8.  Uaub— Bond. 

It  cannot  affect  the  validity  of  an  appeal-bond 
that  other  parties  iiesides  the  one  in  whose  fa- 
vor the  decree  applied  from  was  rendered  are 
named  In  it  as  obugees. 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Illi- 
nois. 

On  motion  to  dismiss  appeal, 

E.  Walker  and  W  0.  Gottdy,  for  the  mo- 
tion.   Gordon  E.  Cole,  contra.  _ 


Blatohfokd,  J.  *  In  this  case,  on  the  8th? 
of  June,  1885,  a  decree  was  made  by  the 
court  below  in  the  following  language:  "This 
cause  coming  on  for  final  liearing  upon  the 
pleadings,  depositions,  and  documentary  ev- 
idence produced  before  the  court,  and  the 
cause  having  been  argued  by  counsel,  and 
the  court  being  sufBdently  advised  in  the 
premises,  it  is  ordered  and  decreed  that  the 
complainant's  bill  l>e  dismissed  for  want  of 
equity  as  against  the  defendants  William  C. 
Gundy,  Tolney  C.  Turner,  George  Chandler, 
Samuel  B.  Chase,  Ebenezer  Buckingham, 
John  De  Koven,  John  J.  Johnson,  S.  S.  Mer- 
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rlUt  the  North  Chicago  CItj  Bailway  Compa- 
ny, and  the  Chicago,  Milwaukee  &  St.  Faul 
Bailway  Company,  with  their  costs  to  be 
taxed  by  the  clerk.  It  is  further  ordered  and 
decreed  that  so  much  of  the  complainant's 
bill  as  relates  to  the  certificate  of  one  hun- 
dred and  ten  and  two-thirds  shares  of  the  cap- 
ital stock,  issued  to  A.  B.  Stickney  &  Com- 
pany, dated  September  80, 1881,  be  dismissed 
for  want  of  equity.  It  is  further  ordered  and 
decreed  that  all  relief  be  denied  to  the  com- 
plainant upon  aU  matters  and  things  in  con- 
troversy herein,  except  as  to  the  amount  of 
money  paid  by  the  defendant  William  C. 
Goudy  for  right  of  way,  in  execution  of  the 
contract  between  him  and  A.  B.  Stickney  & 
Company,  of  May  28, 1880;  and,  for  the  pur- 
pose of  ascertaining  said  amount  of  money, 
it  is  ordered  that  this  cause  be  retained  as  to 
Mthe  other  defendants,  and  that  it  be,  and  is 
i;  hereby,  referred  to  Henry  W.  Bishop,  one  of 
*  the  masters  in  chancery  of  this'inurt,  to  take 
additional  testimony  as  to  such  amount,  and 
that  he  make  report  of  the  amount  so  paid, 
and  that,  on  the  making  of  such  report,  such 
further  decree  will  be  rendered  as  may  be  eq- 
uitable. It  is  further  ordered  that,  for  the 
better  discovery  of  the  matters  aforesaid,  the 
parties  are  to  produce  before  the  said  master, 
upon  oath,  aU  deeds  or  books,  papers  and 
writings,  in  their  custody,  or  power  relating 
thereto,  and  are  to  be  examined  on  oath  as 
the  said  master  shall  direct.  And  thereupon 
the  complainant  prays  an  appeal  to  the  su- 
preme court,  which  is  allowed  upon  his  fil- 
ing a  bond  in  the  penal  sum  of  five  hundred 
dollars,  with  provisions  required  bylaw,  and 
with  security  to  be  approved  by  tlie  court." 
The  bond  thus  referred  to  was  not  given,  nor 
was  the  appeal  perfected,  nor  was  the  record 
filed  in  this  court  at  its  October  term,  1885. 
On  the  14th  of  July,  1887,  the  master  in 
chancery  having  made  a  report  in  pursuance 
of  the  directions  of  the  decree  of  June  8, 
1885,  and  exceptions  having  been  taken 
thereto  by  both  parties,  the  court  made  the 
following  decree:  "It  is  ordered,  adjudged, 
and  decreed  as  follows,  viz.:  That  the  ex- 
ceptions of  both  the  complainant  and  the  de- 
fendant the  Chicago  &  Evanston  Bailroad 
Company  to  the  report  of  the  master  in 
chancery,  filed  herein  on  the  31st  day  of  Jan- 
uary, 1887,  be,  and  the  same  are  hereby, 
overruled,  and  the  said  report  approved  and 
aflirmed;  that  said  Chicago  &£vanstun  Bail- 
load  Company  do  forthwith  pay  unto  said 
complainant  tlie  sum  of  sixty-five  hundred 
and  thirteen  dollars,  ($6,513,)  together  with 
interest  upon  the  same  from  the  30tb  day  of 
January,  1887,  at  the  rate  of  six  per  cent, 
per  annum,  and  also  costs  of  said  reference 
to  the  master,  to  be  taxed  by  the  clerk  of  this 
court,  and  also  the  costs  of  this  suit,  for 
which  plaintiff  may  have  execution.  It  is 
further  ordered  and  decreed  that  all  other  re- 
lief prayed  in  the  complainant's  bill  be  de- 
nied, as  against  said  defendant  the  Chicago 
&  Evanston  Bailroad  Company,  and  tliat  ttie 
complainant's  bill  be  dismissed  out  of  court 


for  want  of  equity  as  agatnst  the  remaining^ 
defendants,  T.  W.»  Wads  worth,  Edwin  Walk-* 
er,  Elijah  K.  Hubbard,  J.  G.  Easton,  .Tulius 
Wadsworth,  Hugh  T.  Dickey,  J.  Millbank, 
James  Stillman,  James  T.  Woodward,  £.  L. 
Frank,  William  BockefeUer,  Selah  Chamber- 
lain, and  George  Smith,  with  their  reasonable 
costs,  to  be  taxed  by  the  clerk,  and  that  they 
have  execution  therefor  against  the  said  com- 
plainant And  thereupon  the  complainant 
prays  an  appeal  to  the  supreme  court  of  the 
United  States,  which  is  allowed  upon  his  filing 
a  bond  in  the  penal  sum  of  five  hundred  dol- 
lars, with  provisions  required  by  law,  and 
with  security  to  be  approved  by  the  court." 

Tliis  appeal  was  perfected,  an  appeal-bond 
was  given,  and  the  record  was  filed  in  this 
court  on  the  17th  of  October,  1887.  The 
obligors  in  that  appeal-bond  are  James  J. 
HIU,  W.  P.  Clough,  and  E.  Sawyer;  the  obli- 
gees are  the  Chicago  &  Evanston  Bailroad 
Company,  the  Chicago,  Milwaukee  &  St. 
Faul  Bailway  Company,  the  North  Chicago 
City  Bailway  Company,  William  C.  Goudy, 
Yolney  C.  Turner,  John  De  Koven,  George 
Chandler,  T.  W.  Wadsworth,  Edwin  Walker, 
Elijah  K.  Hubbard,  Samuel  B.  Chase,  Eb- 
enezer  Buckingham,  John  J.  Johnson,  J.  C. 
Easton.  S.  S.  Merrill,  Julius  Wadsworth, 
Hugh  T.  Dickey,  J.  Millbank,  James  Still- 
man,  James  T.  Woodward,  £.  L.  Frank, 
William  BockefeUer,  Selah  Chamberlain,  and 
George  Smith.  The  condition  of  the  bond  is 
as  follows:  "Whereas,  lately,  at  the  July, 
1887,  term  of  the  United  States  circuit  court 
for  the  Northern  district  of  Illinois,  in  a  suit 
depending  in  said  court,  wherein  said  James  J. 
HUl  was  complainant,  and  the  Chicago  & 
Evanston  Bailroad  Company  and  the  other 
above-named  obligees  of  this  bond  were  de- 
fendants, a  decree  was  rendered  from  which 
the  said  James  J.  Hill  has  taken  an  app«d 
to  the  supreme  court  of  the  United  States: 
now,  the  condition  of  the  above  obligation  is 
such  that  if  the  said  James  J.  Hill  shall  pros* 
ecute  his  appeal  with  effect,  and  answer  all 
costs  if  he  fiUls  to  make  his  plea  good,  then 
the  above  obligation  to  be  void;  otherwise  to 
remain  in  full  force  and  virtue. "  ^ 

Four  motions  are  now  made.  One  la  at* 
motion  by  the'Cbicago  &  Evanston  Baihx>adr 
Company,  T.  W.  Wadsworth,  Edwin  Walker, 
Elijah  K.  Hubbard,  and  J.  C.  Easton,  to  dis- 
miss, as  to  each  of  them,  the  appeal  from  the 
decree  of  June 8, 1885,  on  the  ground,  among 
others,  that  the  transcript  of  the  record  waa 
not  filed  in  this  court  at  October  terra,  1885. 
This  motion  must  prevail.  It  is  well  settled, 
by  repeated  decisions  of  this  court,  that  it 
has  no  jurisdiction  of  an  appeal  unless  the 
transcript  of  the  record  is  filed  here  at  the 
next  term  after  the  taking  of  the  appeaL 
The  appeal  in  the  present  case  was  prayeil  in 
open  court  on  the  8th  of  June,  1885.  Credit 
Co.  V.  BaUway  Co.,  128  U.  S.  258,  ante,  107, 
and  cases  there  cited. 

The  second  motion  is  by  the  North  Chi< 
cago  City  Bailway  Company,  the  Chicago, 
Milwaukee  &  St.  Faul  iiailway  Companjf, 
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TniHam  C.  Goiidy,  Volney  0.  Turner,  George 
Chandler,  Samuel  B.  Chase,  Ebenezer  Buck- 
ingham, John  DeKoven,  John  J.  Johnson, 
and  S.  S.  Merrill,  to  dismiss,  as  to  each  of 
them,  the  appeal  from  the  decree  of  June  8, 
1885,  on  the  ground,  among  others,  that  the 
transcript  of  the  record  was  not  filed  here  at 
October  term,  1885.  This  motion  is  granted 
for  the  reason  before  stated. 

The  third  motion  is  bj  the  North  Chicago 
City  Railway  Company,  the  Chicago,  Mil- 
waukee &  St.  Fanl  Railway  Company,  Will- 
lam  C.  Goudy,  Volney  C.  Turner,  George 
Chandler,  Samuel  B.  Chase,  Ebenezer  Buck- 
ingham, John  De  Koven,  John  J.  Johnson, 
and  S.  S.  Merrill,  to  dismiss,  as  to  each  of 
them,  the  appeal  from  the  decree  of  July  14, 
1887,  on  the  following  grounds:  (1)  That 
the  decree  of  June  8, 1885,  was  a  final  decree 
as  to  them ;  and  (2)  that  the  bond  filed  on  the 
appeal  from  the  decree  of  July  14, 1887,  does 
not  show  that  It  was  filed  in  pursuance  of 
the  decree  of  Jnne  8, 1885,  but  recites  only 
an  appeal  from  the  decree  of  July  14,  1887. 
It  is  not  proper,  on  a  motion  to  dismiss  the 
appeal  from  the  decree  of  July  14.  1887,  to 
decide  whether  the  decree  of  June  8. 1885, 
was  a  final  decree,  or  what  orders  and  de- 
crees made  by  the  circuit  court  prior  to  the 
making  of  the  decree  of  July  14, 1887,  can 
be  reviewed  here  on  the  appeal  from  the  lat- 
ter decree.    Those  questions  can  only  be  con- 

pSidered  when  that  appeal  shall  come  np  for 

^hearing  on  its  merits. 

•  *Tbe  foarth  motion  is  by  the  Chicago  ft 
Evanston  RaUroad  Company,  T.  W.  Wads- 
worth,  Edwin  Walker,  Elijah  K.  Hubbard, 
and  J.  C.  Eastou,  to  dismiss  the  appeal  as  to 
the  decree  of  Jnly  14, 1887,  on  the  ground 
that  the  Chicago  &  Evanston  Railroad  Com- 
pany, being  the  sole  party  against  whom  the 
decree  of  Jnly  14,  1887,  was  rendered,  ought 
to  be  the  sole  obligee  in  the  appeal-bond,  the 
other  persons  named  in  the  bond  as  obligees 
not  being  parties  to  the  appeal ;  that  the  only 
matter  which  can  be  brought  before  this 
oonrt  for  review  is  as  to  the  amount  fixed  by 
the  decree  of  July  14,  1887,  and  which  the 
Chicago  &  Evanston  Railroad  Company  was 
adjudged  to  pay;  that  the  decree  of  June  8, 
1885,  was  final  as  to  the  other  questions;  and 
that  the  appeal  from  the  decree  of  Jnly  14. 
1887.  should  be  limited  to  that  decree,  and 
proper  orders,  as  to  bond  and  otherwise,  to 
that  end,  should  be  made.  We  see  no  objec- 
tion to  the  terms  of  the  appeal-bond,  in  re- 
spect of  the  parties  named  in  it  as  obligees. 
It  may  very  well  be  tliat  the  appellant  will 
seek,  on  the  hearing  of  the  appeal  from  the 
decree  of  July  14, 1887,  to  obtain  a  decree 
against  the  persons  making  this  motion;  and 
it  cannot  aSect  the  validity  of  the  bond,  or 
the  integrity  of  the  appeal,  eitlier  as  respects 
the  Chicago  &  Evanston  Railroad  Company, 
or  the  other  parties  making  the  motion,  that 
the  bond  runs  to  the  obligees  named  in  it. 
The  motion  must  therefore  be  denied  in  that 
respect,  as  it  must  also  in  regard  to  the  other 
grounds  alleged  for  the  motion,  for  the  rea- 


son before  stated,  that  it  is  not  proper,  on  a 
motion  to  dismiss  the  appeal  from  the  decree 
of  July  14,  1887,  to  decide  what  questions 
may  properly  be  involved  on  the  hearing  of 
that  appeal.    Ordered  accordingly. 


(129  n.  S.  IM) 

Sbibebt,  Collector  of  Cape  Girardeau  Coun- 
ty, «.  United  States  ex  rel.  Habshman. 
(Janoaiy  21, 1889.) 

CoNsnTunoNAi,  Law— Obuoation  ov  Conxbaots 
—Taxation. 

Rev.  St.  Mo.  1870,  M  O793-680O,  which  reqTiire 
the  county  court,  under  a  penalty,  not  to  asaesB 
certain  taxes,  among  which  are  taxes  for  the 
payment  of  the  bondeid  debt  of  townships  created 
In  aid  of  railroads,  until  the  circuit  court  lias 
been  satisfied  of  the  necessity  of  snCh  tax,  and 
has  made  an  order  commanding  the  oonnty  court 
to  assess  and  levy  such  tax,  are  not  an  equivalent 
for  the  provisions  of  the  Missouri  act  of  March 
8S,  1868,  (Laws  Mo.  1868,  p.  93,)  as  amended  by 
the  act  of  March  10, 18n,  (1  Wag.  St.  1873,  p.  818, 
1 62,)  by  which  the  oounty  court  was  directed  to 
unpose  such  assessments  on  all  real  estate  and 
personal  property  wlttiln  the  townsUp  making 
the  assessment,  and  the  former  statute  cannot 
be  allowed  to  operate  so  as  to  Impair  the  obUgik 
tion  of  a  judgment  obtidned,  while  the  latter  aota 
were  In  force,  by  holders  of  bonds  of  the  town- 
ships issued  in  aid  of  railroads.  Following  Bei- 
bert  V.  Lewis,  7  Bup.  Ct.  Rep.  1190. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

B.  John  Bllia,  John  Johns,  and  D.  A.  Me* 
Knight,  for  plaintift  in  error.  Clinton  Row 
eU,  for  defendant  in  error.  « 

FrexD,  J.  •  The  facts  of  this  case  are  sun** 
ilar  to  those  in  Seihert  v.  Lewis,  before  the 
court  at  its  October  term,  1886,  (122  17.  S. 
284,  7  Sup.  Ct.  Rep.  1190,)  and  it  is  admitted 
by  the  counsel  for, the  plaintiff  in  error  that 
the  decision  there,  if  adhered  to,  will  control 
here.  He,  however,  asks  ns  to  reconsider 
our  rulings,  and  reverse  our  former  Jndg* 
meat.  We  see  no  reason  to  justify  such  re« 
consideration  and  change  of  position.  The 
very  elaborate  argument  of  counsel  is  bat  a 
re-presentation  of  the  reasons  originally  of* 
fered  against  the  decision  in  that  and  analo* 
gous  cases.  Seibert  v.  Lewis  was  very  care- 
fully and  elaborately  considered,  and  to  the 
doctrines  there  announced  we  adhere.  Upon 
its  authority  the  judgment  of  the  court  below 
must  be  affirmed,  and  it  is  so  ordered. 


(i2»  V.  8.  an) 
Wade  v.  Metcalf  et  aZ.* 
(January  21, 1889.) 
Patbnts  pob  IsvMiTioirs — VscFBTsantsm  —  tJsa 

BSFOBB  APPUCATION— PARTKEKSBIP. 

Under  Rev.  St.  U.  S.  i  4899,  providing  that 
one  who  purchases  of  the  inventor,  or  with  his 
knowledge  and  consent  constructs,  the  newly- 
invented  machine  before  the  inventor's  applioik 
tion  f  Qr  a  patent,  or  who  sells  or  uses  one  so  con- 
structed, may  use  or  vend  to  others,  to  be  used, 
the  speclflo  thing,  without  liability,  one  who  al- 
lows nis  partners  to  use  his  invention  in  the  ma- 
chines owned  by  the  firm,  before  he  obtains  his 
patent  or  goes  out  of  the  firm,  cannot  thereafter 
sue  them  for  Infringement  as  regards  the  same 


>  Afflrmlns  16  Fed,  Rep.  180. 
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machinea.  Nor  does  It  matter  that  In  going  ont 
he  reserves  the  pririlege  of  denying  their  right 
to  continue  the  nse  of  raid  improvements. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

This  was  a  bill  in  equity,  Qled  December  4, 
1880,  by  ■William  W.  Wade,  a  citizen  of  Mas- 
sachusetts, against  Henry  B.  Metcalf,  a  citi- 
sen  of  Bhode  Island,  and  William  McCleery. 
8  citizen  of  Massachusetts,  alleging  that  let- 
ters patent  numbered  228,283,  granted  to  the 
ceplaintifC  June  1,  1880,  upon  his  application 
S  filed  July  26, 1879,  for  improvements  in  mar- 
*  ehines*  for  making  buttons,  had  been  in- 
Cringed  by  the  defendants'  use  of  48  machines 
embodying  such  improvements.  At  the  hear- 
ing npon  pleadings  and  proofs,  the  case,  so 
tar  as  It  is  material  to  be  stated,  appeared  to 
be  as  follows:  The  parties  to  this  suit,  own- 
ing earlier  patents  for  improvements  in  but- 
tons, were  in  partnership  in  the  business  of 
making  and  selling  buttons,  under  the  name 
of  the  Boston  Button  Company,  from  Janu- 
aiy,  1875,  until  the  dissolution  of  the  part^ 
neiship,  in  October,  1880.  By  the  copart- 
nership agreement  certain  salaries  were  to 
be  paid  to  the  plaintiff  for  improving  and  de- 
reloping  the  machinery,  to  the  defendant 
Met^lf  for  assistance  in  financial  matters. 
and  to  the  defendant  McCleery  for  general 
superintendence;  and  the  profits  of  the  busi- 
ness were  to  belong  one-half  to  Metcalf,  and 
one-fourth  each  to  the  plaintiff  and  McCleery 
The  48  machines,  with  the  improvements  in 
question,  were  constructed  by.  the  partner- 
ship, with  the  knowledge  and  consent  of  the 
plaintiff,  before  the  application  for  the  patent 
sued  on,  and  were  used  by  the  partnership 
during  its  continuance,  and  by  the  defendants 
after  its  dissolution.  The  partnership  was 
dissolved  October  30, 1880,  by  an  agreement 
in  writing,  executed  by  the  three  partners, 
the  terms  of  which  were  as  follows:  '^First. 
It  is  agreed  that  the  firm  composed  of  said 
Metcalf,  McCleery,  and  Wade,  and  doing  bus- 
iness under  the  style  of  the  Boston  Button 
Company,  shall  be  this  day  dissolved.  Sec- 
ond. The  said  William  W.  Wade,  in  consid- 
eration of  the  payment  to  him  of  the  sum  of 
twelve  thousand  dollars  by  the  said  Metcalf 
and  McCleery,  receipt  of  which  is  hereby  ac- 
knowledged, hereby  sells  and  conveys  to  the 
said  Metcalf  and  McCleery  all  his  interest  in 
the  property  and  assets  of  every  name  and 
n^ure  of  said  firm  of  the  Boston  Button 
Company,  together  with  the  good  will  of  the 
same,  with  authority  to  use  his  name,  if  nec- 
essary, in  the  premises,  saving  him  Iiarmleas 
from  all  cost  in  the  same.  And  whereas  cer- 
tain machines,  forty-eight  in  number,  with  a 
certain  improvement  thereon,  manufactured 
by  said  firm,  have  been  and  are  now  in  use 
2  by  said  firm,  and  the  same  Metcalf  and  Mc- 
SCleery  claim  the  right  as  members  of  said 
'firm,  by  virtue  of  the  manufacture  and  use 
by  said  firm  of  said  machines  with  said  im- 
provements, to  continue  such  use,  and  the 
said  Wade  reserves  the  right  to  deny  such 
claim:    Therefore  nothing  in  this  sale  and 


conveyance  shall  operate  as  an  assent  on  the 
part  of  said  Wade  to  the  right  to  use  said 
improvements  upon  said  machines,  or  as 
granting  any  rights  for  such  use.  other  than 
said  Metcalf  and  McCleery  now  have,  what* 
ever  they  may  be;  and  nothing  in  tiiis  reser- 
vation sliall  be  construed  to  lessen  or  im- 
pair any  rights  which  the  said  Metcalf  and 
McCleery  may  have  to  such  use.  It  being 
further  understood  that  each  party  shall  have 
the  right  to  manufacture  and  use  machines 
under  patents  for  improvement  in  buttons, 
one  dated  March  23,  1869,  and  numbered 
88,099,  and  one  dated  April  27,  1869,  and 
numbered  89,450;  but  neither  party  shall 
vend  to  others  the  right  to  use  or  manufacture 
under  said  patents  without  mutual  consent, 
except  as  the  same  may  be  necessary  in  the 
reorganization  or  liquidation  of  their  own 
business.  The  said  Metcalf  and  McCleery 
hereby  assume  the  payment  of  the  debts  of 
said  Boston  Button  Company,  and  agree  to 
indemnify  and  save  harmless  the  said  Wade 
therefrom . "  The  circuit  court  dismissed  the 
bill.  16  Fed.  Bep.  130.  The  plainUS  ap- 
pealed to  this  court 

George  F.  Betta,  for  appellant.  Edtoard 
M.  HutcMna  and  Henry  Wheeler,  for  appel- 
lees. 

Mr.  Justice  Gray,  after  stating  the  case  as 
above,  delivered  the  opinion  of  the  court. 

The  decision  of  this  case  turns  upon  sec- 
tion 4899  of  the  Revised  Statutes,  by  which 
it  is  enacted  that  "every  person  who  par- 
chases  of  the  inventor  or  discoverer,  or  with 
his  knowledge  and  consent  constructs  any 
newly  invented  or  discovered  machine,  or 
other  patentable  article,  prior  to  the  applica- 
tion by  the  inventor  or  discoverer  for  a  pat-^ 
ent,  or  who  sells  or  uses  one  so  constructed,^ 
shall  have  the  right  to  use,  and  vend*  to  otli-* 
ers  to  be  used,  the  specific  thing  bo  made  or 
purchased,  without  liability  therefor."  This 
section  clearly  defines  four  classes  of  persons 
who  shall  have  the  right  to  use,  and  to  vend 
to  others  to  be  used,  a  specific  patentable  ma- 
chine: First,  every  person  "who  purchases 
of  the  Inventor"  the  machine  before  his  ap- 
plication for  a  patent;  seoond,  every  person 
who,  "with  his  knowledge  and  consent,  con- 
structs" the  machine  before  the  application; 
third,  every  person  "who  sella"  a  machine 
"so  constructed, "  that  is  to  say.  which  has 
been  constructed  with  the  knowledge  and 
consent  of  the  inventor  by  another  person; 
fourth,  every  person  who  "uses  one  so  oon« 
structed,"  that  is  to  say,  constructed  with 
the  inventor's  knowledge  and  consent  by  an- 
other person.  In  order  to  entitle  a  person 
of  any  of  these  four  classes  to  use  and  vend 
the  machine,  under  this  section,  the  machine 
must  originally  have  been  either  purchased 
from  the  inventor,  or  else  constructed  with 
his  knowledge  and  consent,  before  his  appli- 
cation for  a  patent;  and  it  may  well  be  that 
a  fraudulent  or  surreptitious  purchase  or 
construction  is  insufficient.  Kendall  v.  Win* 
sor,  21  How.  822;  Andrews  v.  Hovey,  124 
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XT.  S.  694,  708,  8  Sup.  Ct.  Rep.  676.  But 
after  a  machine  has  been  constracted  by  any 
person,  with  the  inventor's  knowledge  and 
consent,  before  the  appliciition  for  a  patent, 
every  other  person  who  either  sells  or  uses 
that  machine  is  within  the  protection  of  the 
section,  and  needs  no  new  consent  or  permis- 
sion of  the  inventor.  If  the  first  two  clauses 
of  the  section,  taken  by  themselves,  leave  the 
matter  in  any  doubt,  the  succeeding  clause, 
including  every  person  "who  sells  or  uses 
one  so  constructed, "  makes  it  perfectly  clear 
that  the  implied  license  conferred  by  the  sec- 
tion sets  the  specific  machine  free  from 
the  monopoly  of  the  patent  in  the  hands  of 
any  person,  just  as  if  that  person  were  the 
lawful  assignee  of  one  holding  the  machine 
onder  a  purchase  or  an  express  aod  unre- 
stricted license  from  the  inventor.  McClurg 
V.  Eingsland,  1  How  202;  Bloomer  t.  Mc- 
Quewan,  14  How.  539,  549;  Bloomer  t.  Mil- 

SUnger,  1  Wall.  340;  Adams  v.  Burke.  17 
Wall.  453:  BirdseU  v  Shaliol,  112  U.  S. 
•485.  487.  5  Sup.  Ct.  Bep.  244.*  In  the  case 
at  bar,  the  machines  of  the  plaintiff's  in- 
vention were  not  purchased  from  him  by  the 
defendants;  but  they  were  constructed  with 
bis  knowledge  and  consent,  by  a  partnership 
of  which  he  and  the  defendants  were  the 
members.  It  was  strongly  argued  for  the  de- 
fendants that  a  sale  or  a  license  from  the  in- 
ventor to  two  or  more  partners  or  tenants  in 
common  confers  upon  each  a  right  to  use  and 
to  BoU  the  subject  of  the  sale  or  license,  and 
that  the  defendants  therefore  come  within 
the  second  class  of  persons  defined  in  the 
statute.  But  it  is  unnecessary  to  determine 
whether  that  is  so  or  not.  because,  if  it  is  not, 
the  defendants  clearly  come  within  the  fourth 
class,  being  persons  who  use  macliines  which 
have  been  constructed  with  the  knowledge 
and  consent  of  the  inventor  before  his  appli- 
cation for  a  patent.  The  peculiar  provisions 
of  the  agreement  by  which  the  partnership 
between  the  plaintiff  and  the  defendants  was 
dissolved  did  not,  in  terms  or  in  legal  effect, 
enlarge  or  diminish  the  rights  of  either  party. 
independently  of  that  agreement,  in  the  ma- 
chines in  question.    Decree  affirmed. 


(a»V.B.as)  

Bbown  et  al.  v.  Sutton. 

(January  88, 1889.) 

L  Spioina  Pebfobmancb— Oaii<  Coiit]u.ot— Ev- 

IDBSCE — SXJFTICIENCT. 

Deceased  lived  with  complainant  and  her  hns- 
hand  for  the  last  years  of  his  life,  and  regarded 
them  as  his  chUdren.  Complainant  bad  nursed 
Us  wife  in  her  last  sickness,  and  ministered  as- 
siduonsly  to  bis  many  senile  wants.  At  the  time 
of  bis  death  she  and  her  husband  were  in  posses- 
sion of  a  bouse  and  lot  whose  title  was  in  de- 
ceased, but  which  complainant  alleged  he  bad 
orally  promised  to  convey  to  her.  Deceased  had 
evidently  bought  the  property  with  that  inten- 
tion, and  several  witnesses  testified  to  his  dec- 
larations that  he  had  bouKht  the  place  for  oom- 
plainsnt,  and  had  promised  to  build  a  house 
itiereon  suob  as  she  wanted,  in  consideration  of 
her  past  and  future  services  to  him.  He  dis- 
eialmed  sll  interest  in  the  pitms  of  the  house, 
saying  that  it  was  to  be  as  complainant  wished, 
and  that  Iier  husband  was  superintA"''  liJt  the 


T.98.0.— 18 


work.    Held,  that  thongh  the  most  direct  testi- 
mony came  from  oomplainant's  sister  and  broUi- 
er-in-law,  yet,  they  not  being  impeached,  tha 
oral  promise  was  sufBoiently  proven. 
3.  Sams— St^tdtb  of  Fbauos— Past    PEsroav- 

XNCB. 

The  delivery  of  possession  to  complainant  and 
her  husband,  and  the  construction  of  the  bouse 
under  their  direction  and  control,  constituted  a 
sufficient  part  performance  to  satisfy  the  statute 
of  frauds. 
8.  Saus — Laoeis. 

Complainant's  delay  of  two  or  three  years  bo- 
fore  claiming  title  to  the  property  and  bringing 
suit  is  ezpuoable  on  the  supposition  that  sha 
thought  her  rights  unenforceable  for  want  of  a 
written  promise. 

Appeal  from  the  Circuit  Conrt  of  theUni^ 
ed  States  for  the  Eastern  District  of  Wis> 
consin. 

S.  F.  Broton,  for  appellants.  Edtoin 
Surlbut  and  Wif\fleld  Smith,  for  appellee.  ^^ 

S 

Mii.i,EB,J.*  The  bill  was  brought  by  Sarah* 

S.  Sutton,  the  appellee,  against  Erastus  F. 
Brown  and  Francis  A.  Kenyon,  executors  of 
the  last  will  of  John  S.  Kenyon.  and  was  in 
the  nature  of  a  suit  for  specific  performance 
of  a  contract,  and  for  the  conveyance  of  the 
title  to  a  certain  house  and  grounds  in  the 
city  of  Oconomowoc,  in  Wisconsin.  There 
was  no  written  agreement  on  the  subject, 
but  the  suit  is  based  upon  the  idea  of  a  ver> 
bal  promise  or  agreement  upon  the  part  of 
John  S.  Kenyon,  in  his  life-time,  that  ho 
would  convey  the  property  to  Mrs.  Sutton, 
the  appellee,  and  that  such  part  performance 
had  been  had  in  its  execution  as  to  bring  the 
case  within  the  exception  made  by  that  doc- 
trine in  the  requirement  of  the  statute  of 
frauds  that  the  sale  of  lands  must  be  in  writ* 
ing.  The  executors  and  trustees  under  th« 
will  filed  their  answer,  denying  the  existence 
of  any  verbal  promise  at  all,  and  also  deny> 
ing  that  it  was  so  far  performed  as  to  justify 
a  decree.  The  court,  however,  rendered  a 
decree  in  favor  of  Mrs.  Sutton,  that  she  waSa 
entitled  to  the  property,  and  that  the  defend.^ 
ants^  the  action  should  convey  to  her.  It*- 
is  from  this  decree  that  the  present  appeal  is 
taken. 

A  history  of  the  relations  of  the  testator* 
John  S.  Kenyon,  to  Mrs.  Sutton  and  her  hus- 
band, is  essential  to  a  correct  decision  of  the 
case.  The  following  facts  regarding  them 
are  in  the  main  undisputed  by  either  party: 
In  1868,  Mr.  Kenyon  lived  with  his  wife  in 
Harlem,  in  the  city  of  New  York;  was  a 
man  of  some  wealth,  an  olBcer  of  a  bank  in 
Harlem,  and  at  his  death  left  an  estate  of 
nearly  $200,000.  He  was  without  children 
or  close  kin  in  whom  he  was  m  uch  interested, 
as  was  shown  by  his  will.  In  which,  after 
having  made  some  slight  provisions  for  some 
of  his  sisters,  he  devised  the  great  bulk  of  his 
fortune  to  15  charitable  and  religious  soci- 
eties or  associations.  The  father  of  Mrs. 
Sutton  lived  in  New  York  and  Brooklyn,  and 
she  had  been  intimate  with  Mr.  Kenyon  since 
her  birth,  being  at  the  time  of  the  trial  about 
44  years  old.  Prior  to  1868  she  married 
Charles  T.  Sutton,  and  ever  since  lived  with 
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him  as  his  wife,  but  had  no  children.  The 
wife  of  Mr.  Kenyon  was  for  a  very  consider- 
able period,  certainly  from  1868  to  1872, 
wlien  she  died,  an  invalid,  requiring  much 
care  and  attention.  Mrs.  Sutton  spent  a 
large  part  of  her  time,  both  before  and  after 
the  date  Qrst  mentioned,  with  her,  assisting  in 
the  care  of  her  during  sickness.  In  186b,  Mr. 
Kenyon  and  his  wife  visited  Oconomowoc, 
at  the  house  of  George  F,  Westover,  whose 
wife  was  a  sister  of  Mrs.  Sutton.  Thereafter 
the  Kenyons  removed  to  Tremont,  near  Kew 
York  city,  where  Mrs.  Kenyon  died  in  Feb- 
ruary, 1872.  During  a  large  part  of  this 
time,  and  at  her  death,  Mrs.  Sutton  was  with 
her.  Shortly  after  her  decease,  Mr.  Kenyon 
and  Mr.  and  Mrs.  Sutton  went  to  Oconomo- 
woc together,  lived  in  the  family  of  West- 
over,  paying  therefor  a  consideration,  and  so 
continued  until  April,  1874,  except  a  few 
weeks,  when  Mr.  Kenyon  was  absent.  West- 
over  then  removed  to  Chicago,  and  on  the 
28th  of  that  month  Kenyon  bought  a  cottage 
In  the  village  of  Oconomowoc,  and  lived  in 
it  with  the  buttons,  who  kept  the  honse.  On 
July  1, 1874,  Kenyon  made  a  deed  of  this 
iHCOttage  to  Mrs.  Sutton,  declaring  it  to  be  in 
S  Accordance  with  the  request  of  his  wife  dur- 
*  log  her  life-time,  as  a  tribute *from  her  to 
Mrs.  Sutton.  For  seven  years  these  three 
continued  living  together  in  that  cottage, 
Kenyon  making  certain  contributions  for 
board,  or  as  his  quota  towards  the  expenses 
of  housekeeping.  During  these  years  he 
made  frequent  trips  to  New  York  on  busi- 
ness connected  with  the  bank  of  which  he 
was  a  shareholder,  and  probably  a  director, 
being  absent  from  several  weeks  to  three 
months  at  a  time.    While  in  New  York  in 

1879,  upon  one  of  these  visits,  he  made  a 
will,  in  which,  after  disposing  of  several 
smfdl  items  of  personal  property,  giving  to 
Mrs.  Sutton  all  the  personal  property  in  her 
house  at  Oconomowoc,  except  bis  jewels,  and 
the  interest  during  her  life  on  one-third  of 
$10,000,  and  to  his  sisters  some  slight  be- 
quests of  jewelry  and  furniture,  the  body  of 
his  estate  was  bequeathed  to  his  executors, 
as  trustees  for  the  associations  referred  to. 
In  November,  1879,  the  Suttons  closed  the 
cottage,  and  spent  the  winter  in  New  York, 
in  a  house  belonging  to  Mr.  Kenyon,  and 
furnished  by  him ;  the  family  consisting  of 
the  same  three  persons  and  one  servant. 
Thereafter  they  seem  to  have  vibrated  for  a 
year  or  two  between  the  house  in  New  York 
and  the  cottage  in  Oconomowoc,  always  liv- 
ing together  as  one  family.    In  September, 

1880,  Mr.  Kenyon  bought,  for  the  consider- 
ation of  $2,300,  the  premises  in  dispute  in 
this  action,  known  as  the  "Oaks, "situated 
in  Oconomowoc,  and  in  1881  began  the  erec- 
tion thereon  of  a  large  dwelling-house.  Late 
in  the  fall  of  1881  he  went  with  the  Suttons 
again  to  New  York,  and  they  all  resided  to- 
gether as  usual  in  his  bouse,  until  be  was 
stricken  with  apoplexy,  and  died  in  January 
following. 

The  bUl  alleges  that  the  property  called  the 


"Oaks"  was  bought  by  Mr.  Kenyon  for  Mrs. 
Sutton;  that  he  had  promised  to  buy  it  for 
her  as  a  consideration  for  the  services  ren- 
dered to  him,  and  to  be  thereafter  performed, 
in  keeping  honse  for  him,  and  giving  him 
her  care  and  society;  and  that  he  also  agreed 
to  build  thereon  a  new  house,  of  sulficient 
dimensions  to  accommodate  others  besides 
these  three  who  lived  together  as  a  family, 
so  that,  if  the  necessity  should  arise,  in  the 
event  of  Mr.  Kenyon's  death,  she  might  be 
enabled  to  make  a  living  by  keeping  l>oard- 
ers.  It  is  claimed  that  the  land  was  bought? 
and'the  house  built  in  accordance  with  this* 
promise,  or  at  least  that  it  was  in  progress 
of  erection  at  the  time  of  his  death.  A  def- 
inite promise  on  his  part  to  do  this  is  as- 
serted, the  consideration  for  which  was  suf- 
ficient in  what  she  had  already  done  and  had 
agreed  thereafter  to  do  for  him.  Mr.  and 
Mrs.  Sutton  were  placed  in  possession  of  the 
premises  as  soon  as  the  purchase  was  made, 
and  they  were  living  there  at  the  time  the 
present  suit  was  brought. 

The  controversy  in  the  present  case  la 
really  whether  any  such  promise  or  agree- 
ment was  made,  because,  if  it  was,  thereean 
be  little  doubt  that  the  deliretyof  possession 
to  the  Buttons,  and  the  construction  of  this 
house  under  their  direction  and  control,  is  • 
sufiBcient  part  performance  to  take  the  case 
out  of  the  statute  of  frauds.  As  Mrs.  Sat> 
ton  was  not  competent  as  a  witness  to  es- 
tablish a  promise  on  the  part  of  Mr.  Kenyon 
to  convey  the  property  to  her,  under  sectloa 
858  of  the  Revised  Statutes,  and  as  Mr.  Sat- 
ton,  being  her  husband,  was  also  incom- 
petent, it  can  be  readily  seen,  in  the  absence 
of  any  written  agreement  npon  the  subject, 
or  any  correspondence  between  the  parties, 
which  could  not  reasonably  be  expected  to  ex- 
ist, as  they  were  nearly  always  living  to- 
gether, that  it  is  almost  impossible  to  prore 
a  direct  verbal  promise  from  Mr.  Kenyon  to 
her  in  regard  to  that  matter.  Any  such 
promise  must  be  largely  inferred  from  the 
situation  and  circumstances  of  the  parties, 
and  must  depend  almost  wholly  on  verbal 
statements  made  by  Mr.  Kenyon  to  others. 
The  depositions  in  the  case  contain  full  and 
ample  evidence  of  the  declarations  of  Mr. 
Kenyon  on  this  subject.  They  are,  in  sub- 
stance, that  he  had  bought  the  property  for 
Mrs.  Sutton;  that  he  had  given  it  to  her, 
had  placed  her  in  possession  of  the  ground, 
and  was  building  a  house  upon  it  for  her  at 
the  time  of  his  death;  and  that  he  treated  her 
and  her  husband  as,  and  frequently  called 
them,  his  "children,"  or  "the  children." 
There  can  be  no  question  that  Mr.  Kenyoa 
bought  the  property  in  dispute  with  the  in- 
tention, clear  and  well  defined  in  his  owa 
mind,  that  he  was  buying  it  for  Mrs.  Sutton  ;,( 
and  when  became  to  build  the  bouse  upon  it,  2 
there  can  be  as'little  doubt  that  he  erected  it* 
for  her,  with  the  intention  that  it  should  be 
her  house,  expecting  to  live  with  the  Suttons 
as  long  as  he  lived,  and  that  it  would  go  to 
her  in  the  event  of  bis  dying  before  she  did. 
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ft  may  be  said,  and  It  la  trna,  that  this  nn- 
azeoated  purpose  of  his  Is  not  of  itself  suffi- 
cient  to  constitute  a  contract  to  convey  to  her 
the  house;  nor  would  it  alone  be  a  sufficient 
foundation  for  a  decree;  but  it  leaves  the  case 
In  such  a  position  that  no  very  strong  evi- 
dence is  required  that  such  a  contract  did  ex- 
ist, as  it  would  be  entirely  consistent  with  all 
the  other  uncontradicted  testimony  in  regard 
to  what  be  had  said  and  done,  and  with  the 
possession  of  the  property  by  her.  There  is 
also  quite  a  sufficient  consideration  for  such  a 
promise  in  the  services,  care,  and  attention 
rendered  by  her  to  an  old  man  in  his  declining 
years,  in  connection  with  the  fact  that  at  the 
time  he  bought  this  property  he  was  very  sure 
of  receiving  these  attentions  as  long  as  he 
I  lived.  The  evidence  shows  that  this  expecta- 
f  tion  on  his  part  was  fully  realized.  Let  us 
examine  briefly  the  positive  evidence  of  a 
promise  on  this  subject. 

We  liave  the  testimony  of  Mr.  Westover, 
whose  relation  to  Mr.  Kenyon  and  the  family 
has  already  been  noted,  in  whose  house  they 
lived  for  two  summers  prior  to  his  removal  to 
Chicago,  and  who  seems  to  have  been  on  in- 
Umate  terms  with  Mr.  Kenyon,  that  he  had 
many  conversations  with  him  about  his  pri- 
vate matters,  although  he  was  not  a  man  who 
talked  generally  about  his  affairs.  He  states 
that  Mr.  Kenyon  was  not  well,  and  never  was 
well,  since  he  first  went  to  Oconomowoc; 
that  he  was  a  pretty  old  man,  at  least  old 
mongb  to  be  Mrs.  Sutton's  father,  and  prob- 
ably older  than  her  own  father  was;  that  he 
needed  a  great  deal  of  nursing,  and  wanted 
more  care  and  attention,  when  near  her,  in 
the  little  details  of  life,  ttian  any  man  he  ever 
saw;  that  he  seemed  to  dread  to  be  alone,  and 
in  fact  she  went  everywhere  with  him,  and 
devoted  the  most  of  her  life  during  those 
years  to  him,  as  a  daughter  to  a  father.  He 
■ays:  "She  tilled  the  place  that  an  exceed- 
ingly attentive  daughter  would  to  a  weak, 
sickly,  old  father.  I  never  saw  a  case  in  a 
jCamliy  of  more  marked  service  in  that  line 
^than  was  that  case.  No  person  but  Mrs. 
•  Button  was  relied  upon  to  look  after  his  pei> 
Bonal  wants  at  all."  The  witness  then  went 
on  to  state  a  conversation  that  he  had  with 
Mr.  Kenyon  about  his  affairs,  in  which  be 
said  of  his  relatives:  "All  they  want  of  me 
Is  my  money.  Some  day  they  will  be  terribly 
disappointed;"  and  proceeded  to  say  that  no 
one  had  filled  the  place  of  a  relative  to  him 
as  had  Mrs.  Sutton;  that  he  was  under  great 
obligations  to  her,  and  how  to  discharge  it, — 
to  repay  her,  or  attempt  to  repay  her, — was 
somettiing  that  he  was  considering;  and  that 
he  was  going  to  recompense  her  for  her  serv- 
ices to  him  in  some  way.  After  the  pur- 
chase of  the  property  in  dispute  here.  West- 
over  asked  Mr.  Kenyon  about  it,  and  gives 
bis  language  as  follows:  "He  told  me  then 
that  that  was  the  final  result  of  his  determi- 
nation as  to  Mrs.  Sutton;  that  he  had  bought 
the  place  for  her;  that  she  wanted  it,  and  he 
bad  made  up  his  mind  that  it  was  the  very 
best  that  could  be  done,  and  he  had  promised 


ber  tbat  he  would  put  a  house  on  the  place, 
such  as  she  wanted,  and  the  place  should  bf 
hers.  He  said  tliat  it  was  not  peiViaps  aa 
much  as  Mrs.  Sutton  was  really  entitled  to, 
but  he  thought  that  after  all  it  would  be  bet- 
ter for  her  than  if  she  should  be  pra/ided  for 
in  some  other  way  that  would  be  even  larger. 
He  said  ttiat  he  had  made  her  home  bis  home, 
as  I  knew,  and  it  was  understood  that  he  was 
to  continue  thereafter  making  his  home  with 
Sortie, — that  is,  Mrs.  Sutton. "  Mr.  Kenyon 
then  went  on  to  say,  as  the  witness  states, 
that  by  having  a  fine  building  on  the  place 
she  would  be  able,  if  anything  should  happen 
to  him,  to  take  care  of  herself  by  keeping 
boarders;  and  continued:  "Thd  bouse  will 
be  such  as  Mrs.  Sutton  wants.  I  have  agreed 
that  Sortie  shall  have  the  bouse  Just  exactly 
as  she  wants  it, — just  to  suit  her.  He  said 
he  was  to  continue  to  make  his  home  with 
Mr.  and  Mrs.  Sutton,  and  that  in  view  of  the 
past,  and  her  services  to  him^  and  what  had 
been  done,  and  in  view  of  the  position  which 
she  was  occupying  as  to  him,  and  the  services 
she  had  performed  and  was  still  to  perform, 
he  had  promised  her  that  place;  and  he  had 
Iraught  it  for  her  because  it  pleased  her;  and^ 
he  bad  promised  to  build  such  a  house  there-^ 
on  as  she  should  want. "  *  If  this  statement* 
be  true,  here  Is  at  once  the  promise  and  the 
consideration  for  it,  amounting  to  an  agree- 
ment, stated  in  Mr.  Kenyon's  own  language, 
with  all  the  clearness  of  detail  necessary  to  a 
contract.  There  was  no  question  about  the 
property  to  be  conveyed,  the  promise  to  build 
the  house,  the  parties  to  the  agreement,  or 
the  consideration  for  the  promise.  The  wit- 
ness then  details  a  conversation  which  he  had 
in  1881,  in  which  Mr.  Kenyon  reminded  him 
of  what  he  had  said  to  him  before  on  the  same 
subject,  and  said  that  after  much  thought  he 
had  concluded  tbat  was  the  best  arrangement, 
and  she  had  agreed  to  it;  that  it  was  arranged 
between  them  that  he  should  continue  to  live 
with  her  in  the  future;  that  he  was  under  ob- 
ligations to  her  for  what  she  had  done  for 
him  individually,  and  that  he  had  made  ar- 
rangements with  her,  and  she  would  continue 
to  do  for  him  as  she  had  done,  and  he  had 
promised  to  buy  that  place  for  her,  and  fix  it 
up,  and  deed  it  to  her.  The  witness  then 
testified  as  to  the  board  paid  by  Mr.  Kenyon, 
and  said :  "  I  understood  from  him,  as  he  said, 
that  the  services  of  Mrs.  Sutton  which  she 
bad  rendered  him,  and  which  he  was  under 
obligations  to  requite,  together  with  those  of 
the  same  kind  which  she  had  agreed  to  per- 
form in  the  future,  were  the  basis  of  his 
promise  to  convey  her  the  premises  in  dis- 
pute, and  were  outside  of  anything  which  he 
bad  furnished  in  cash  expense  of  living." 

Julia  L.  White,  who  was  well  acquainted 
with  Mr.  Keynon,  details  various  conversa- 
tions with  him.  In  one  of  which  he  said  that 
he  wanted  to  give  the  property  which  is  now 
in  controversy  to  Mrs.  Sutton,  for  she  had 
taken  care  of  him,  and  had  promised  and  was 
to  continue  to  take  care  of  him  as  long  as  he 
lived,  and  that  he  then  said  he  had  promised 
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to  give  it  to  her.  She  testifies  that  Mr.  Een- 
yon  stilted  to  her  that  he  desired  to  purchase 
this  property  for  Mrs.  Sutton  on  account  of 
the  services  and  care  she  had  already  given 
to  him,  and  bad  promised  to  give  him;  and 
that  he  said,  on  Wednesday  before  his  death, 
that  he  had  bought  the  place;  that  it  was  for 
Mrs.  Sutton,  to  make  her  home  there,  for  the 
e  care  she  had  given  Inm,  and  for  the  care  she 
N  promised  to  take  of  him  until  his  death. 

•  •  Mr.  Small,  who  lives  adjoining  the  proper- 
ty in  dispute,  details  a  long  conversation  he 
had  with  Mr.  Kenyon  in  regard  to  the  build- 
ing of  the  house,  and  states  that  be  said:  "I 
am  not  building  it  for  myself;  I  am  building 
it  for  Mrs.  Sutton."  Mr.  Kenyon  then  went 
on  to  say  that  be  did  not  want  to  be  bothered 
with  the  building  of  it;  be  had  left  it  all  to 
Mr.  and  Mrs.  Sutton;  he  had  nothing  to  do 
with  the  building  except  to  furnish  the 
money;  that  the  rooms  had  all  been  arranged 
by  her;  and  that  be  intended  she  should  have 
it  as  she  wanted  it.  He  states  that  he  asked 
Mr.  Kenyon  in  whom  the  title  was, — whether 
it  was  in  Mrs.  Sutton  at  that  time, — and  he 
replied:  "No,  when  the  property  was  bought 
I  took  the  deed,  but  I  intend  to  have  the 
property  all  flxed  in  Mrs.  Sutton."  "I  said, 
•Haven't you  done  anything  about  it  yet?' 
He  said,  •  No.*  Said  I.  •  You  may  have  It 
in  your  mind  to  do  something  you  want  to 
do,  but  if  you  do  not  do  it,  if  you  should  be 
taken  away,  it  won't  be  done.  Under  our 
law,  unless  there  is  a  writing  made,  or  the 
parties  put  in  possession  under  the  agree- 
ment, it  won't  amount  to  anything.'  He 
said:  •  I  can't  make  out  anything  here  for  the 
reason  my  papers  are  in  New  York.  I  de- 
sire to  make  some  alterations  in  my  affairs. 
Then  I  shall  fix  it  up;  but  I  shall  put  them 
in  possession.  I  have  put  them  in  posses- 
sion. Mrs.  Sutton  has  bad  possession  ever 
since  I  went  to  New  York  in  the  summer. 
I  turned  it  over  to  them  then,  and  they  are 
now  in  possession.  Mr.  Sutton  has  the  keys 
to  the  little  house,  and  all  the  property,  and 
I  Intend  they  shall  be  in  possession,  and  are 
in  possession  just  as  perfect  as  I  can  make 
it.  If  I  bad  my  papers  here  I  should  have 
them  altered  now.  I  have  m  y  attorney  down 
there.  I  don't  want  to  do  anything  until  I 
get  down  there.'  He  said:  'I  propose  to 
give  it  to  them.  Mrs.  Sutton  has  been  very 
kind  to  me  in  sickness  and  disease  in  my 
family;  took  care  of  my  wife  until  she  died. 
I  have  a  good  home  myself  with  them.  I 
propose  now  to  repay  them  in  this  way.'  " 
Tlie  witness  also  testifies  as  to  other  conver- 
sations, in  which  Mr.  Kenyon  declared  that 
the  keys  and  the  possession  were  in  the  Sut- 

^tons;  that  tlie  property  was  theirs  to  all  in- 
^ tents  and  purposes;  that  tbe  title  was  taken 

•  in  his  name  when  he  bought  the'property, 
but  that  he  intended  Mrs.  Sutton  should 
have  it,  and  that  be  frequently  spoke  of  them 
as  "the  children." 

Mrs.  Williams,  an  insurance  agent,  while 
examining  the  house  at  the  request  of  Mrs. 
Sutton,  with  reference  to  a  policy,  met  Mr. 


Kenyon  on  the  premises.  He  showed  her 
over  tlie  house,  and  directed  her  attention  to 
certain  alterations  that  the  Suttons  had  made 
in  tbe  plan,  and  said:  "It  is  as  they  wantit; 
it  is  the  children's;  it  don't  make  any  differ- 
ence to  me  bow  they  fix  it."  And,  again, 
she  states  that  he  said  in  regard  to  the  ga- 
bles that  he  would  have  made  every  one  dif- 
ferent, but  the  children  (a  phrase  which  he 
often  used  with  reference  to  Mr.  and  Mrs. 
Sutton)  wanted  it  so,  and  it  did  not  make 
any  difference  to  him;  "it  was  theirs." 

To  William  K.  Washburn,  who  was  work- 
ing about  the  grounds,  Mr.  Kenyon  said  that 
he  was  fixing  it  up  for  Mr.  and  Mrs.  Sutton; 
that  it  was  their  place,  and  they  were  in  pos- 
session. 

In  regard  to  some  of  the  details,  Mr.  East- 
man, another  witness,  testified   that    Mr. 
Kenyon  said  he  had  nothing  to  do  with  the 
building  of  it;  that  Mr.  Sutton  was  building  I 
it  for  himself. 

Mr.  Anderson,  a  resident  of  Oconoraowoc, 
testifies  that  he  asked  Mr.  Kenyon,  in  a  con- 
versation that  they  had  about  tbe  place  now 
in  dispute,  if  he  felt  anything  like  a  gran- 
ger; and  that  his  reply  was  that  he  could  not 
say  he  did,  as  he  did  not  buy  the  place  for 
himself,  but  had  bought  it  for  Mrs.  Sutton, 
who  undoubtedly  would  be  a  permanent  resi- 
dent, although  he  should  make  it  his  home 
with  them  while  there,  as  he  had  for  several 
years  made  their  place  his  home.  In  another 
conversation,  Mr.  Kenyon  said  to  him  that 
the  building  was  much  larger  than  they  in- 
tended in  the  start,  but  he  was  building  it 
entirely  for  Mrs.  Sutton,  and  it  had  been  en- 
larged at  her  suggestion;  that  Mr.  Sntton 
had  the  entire  control,  and  be  bad  authorized 
him  to  build  and  finish  it,  and  make  the  im- 
provements, exactly  as  Mrs.  Sutton  wished. 
On  bis  cross-examination  he  testified  that 
Mr.  Kenyon  said  be  had  bought  it,  but  not 
for  himself;  that  he  had  bought  it  for  Mrs. 
Sutton,  and  they  would  make  it  a  permanent 
residence,  and  he  should  make  it  bis  home, 
with  them  whenever  he  was  there.  J 

*  Celestia  Edwards  testifies  to  a  conversa-" 
tion  with  Mr.  Kenyon  about  the  property,  in 
which  she  remarked  that  they  would  have  a 
very  bcjiutiful  place  and  home  there,  to 
which  he  replied  that  he  liked  it  very  well, 
bat  it  did  not  make  any  difference  to  him;  "It 
was  all  tlieirs;  it  was  the  children's;  they 
were  fixing  it  up  just  to  suit  themselves." 

Clarence  I.  Peck  also  testifies  to  a  conver- 
sation about  this  place,  in  which  Mr.  Ken- 
yon said  that  he  intended  to  finish  it  up  in 
good  style  for  "the  children,"  as  he  called 
them;  meaning  Mr.  and  Mrs.  Sutton;  and 
also  that  be  said  on  another  occasion:  "The 
place  belongs  to  Charlie  and  Sortie,  anyhow, 
and  I  thouglit  I  would  give  the  job  of  super- 
intending it  to  Charlie." 

Some  comment  is  made  that  the  most  di- 
rect testimony  on  the  subject  of  "x  promise 
comes  from  the  sister  and  brother-in-law  of 
the  plaintiff,  but  there  is  nothing  to  discredit 
I  their  evidence^  no  impeachment  of   their 
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cliaracter  is  attempted,  nor  is  it  shown  that 
they  are  in  any  vray  dependent  upon  her. 
Ko  reason  is  given  why  they  should  state 
anything  false,  and  their  testimony  is  whol- 
ly nncontradicted.  It  is  also  consistent  with 
all  the  circumstances  of  the  case.  It  is  far- 
ther made  a  subject  of  comment  that  Mrs. 
Sntton  did  not  make  claim  to  the  title  to  this 
property,  nor  bring  this  suit,  for  two  or 
three  years  after  the  death  of  Mr.  Eenyon; 
but  it  is  easy  to  suppose  that  she  really  be- 
Ueved  that  for  want  of  a  written  promise  or 
agreement  she  could  not  enforce  her  right  to 
the  property.  While  this  principle  of  the 
necessity  for  a  written  agreement  in  regard 
to  the  title  to  real  property  is  almost  univer- 
sally understood  among  all  classes  of  people, 
however  unlearned  in  the  law,  it  is  not  very 
well  known  that  there  is  an  exception  to  it 
In  the  case  of  a  promise,  not  in  writing,  but 
flo  far  performed  as  to  take  it  out  of  the  stat- 
ute of  frauds. 

On  the  whole,  we  think  that  the  evidence 
Justifies  the  inference  that  Mr.  Kenyon,  hav- 
ing a  clear  intention  that  this  property  should 
belong  to  Mrs.  Sutton,  bought  It  for  her,  and 
also  promised  her  that  he  would  make  over 
the  title  to  her  upon  consideration  that  she 
should  take  care  of  him  during  the  remain- 
der of  his  life  as  she  had  done  in  the  past. 
The  decree  of  the  circuit  court  i»  tb<»-^ore 
sfSrmed. 


(121  V.   S.  217) 


KiuansH  v.  Ball  et  at. 
(January  S8, 1889.) 

L  COHBTITDTIOHAI.  liiLW— IBTBBSTA.TB  ComraBOI. 

The  provision  of  Code  Iowa,  i  4059,  that  any 
one  who  has  in  his  possession  in  the  state  any 
Texas  cstUe  which  have  not  wintered  north  of 
tlie  sonthem  bowdaiy  of  Missouri  or  y^tprHw 
shall  be  liable  f orany  danuweB  that  may  accrue 
from  allowing  them  to  run  atlarge,and  so  spread- 
ins  Texas  fever,  is  not  an  attempted  regiUation 
otlnterstate  commerce, 
t.  Bamx — ^PamLBOBs  and  iMuumTiiis. 

Nor  does  It  deny  to  citizens  of  other  states  any 
lights  and  prlvueges  accorded  to  ^tizens  of 
Iowa. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Jowa. 

This  case  comes  from  the  circuit  court  of 
the  United  States  for  the  Southern  district  of 
Iowa.  It  involves  tiie  validity  of  a  statute 
of  that  state,  making  a  person  having  in  bis 
possession  within  It  any  Texas  cattle  which 
have  not  been  wintered  north  of  the  south- 
em  boundary  of  Missouri  and  Kansas  liable 
for  any  damages  tliat  may  accrue  from  allow- 
ing them  to  run  at  large,  and  thereby  spread 
the  disease  known  as  "Texas  Fever."  The 
statute  is  found  in  section  4059  of  the  Code 
of  Iowa,  which  refers  to  the  preceding  sec- 
tion, 4058.  The  two  sections  are  as  fol- 
lows: "Sec.  4058.  If  any  person  bring  into 
this  state  any  Texas  cattle,  he  shall  be  fined 
not  exceeding  $1,000,  or  imprisoned  in  the 
county  jail  not  exceeding  thirty  days,  unless 
they  have  been  wintered  at  least  one  winter 
north  of  the  southern  boundary  of  the  state 
of  Missouri  or  Kansas:  provided,  that  noth- 


ing herein  contained  shall  be  constrned  to 
prevent  or  make  unlawful  the  transportatioUgg 
of  such  cattle  through  this  state  on  rail  ways,  h 
or  to  prohibit  the  driving*through  any  part* 
of  this  state,  or  having  in  possession,  any 
Texas  cattle,  between  the  first  day  of  Ko- 
vember  and  the  first  day  of  April  following. 
Sec  4069.  If  any  person  now  or  hereafter 
has  in  his  possession,  in  this  state,  any  such 
Texas  cattle,  he  shall  be  liable  for  any  dam- 
ages  that  may  accrue  from  allowing  said  cat- 
tle to  run  at  large,  and  thereby  spreading 
the  disease  among  other  cattle  known  as  the 
*  Texas  Fever,'  and  shall  be  punished  as  is 
prescribed  in  the  preceding  section. "  The 
action  is  based  upon  this  latter  section.  The 
petition  of  the  plaintiff  alleges  that  in  June, 
1885,  the  defendants  were  the  owners  of  and 
had  in  their  possession  and  under  their  con- 
trol a  herd  of  Texas  cattle  which  had  not 
been  wintered  north  of  the  southern  bound- 
ary of  Missouri  or  Kansas,  and  which  were 
purchased  at  or  near  Fort  Smith,  in  Arkan- 
sas; that  said  cattle,  while  in  the  possession 
and  under  the  control  of  the  defendants, 
were  allowed  by  them  to  run  at  large  in 
Union  township,  Harrison  county,  Iowa, 
contrary  to  the  provisions  of  section  4059  of 
its  Code;  and  that  the  said  cattle  were  in- 
fected by  a  disease  known  as  "Texas  Cattle 
Fever,"  which  was  spread  and  disseminated 
by  them  among  the  cattle  of  the  plaintiff, 
whereby  they  sickened  and  died,  to  his  dam- 
age of  95,000,  for  which  he  prays  judgment. 
To  this  petition  the  defendants  demurred  on 
the  grounds — First,  that  sections  4058  and 
4059  are  in  conflict  with  section  8,  art.  1, 
Const.  U.  S.,  in  that  the  legislature  of  Iowa 
undertakes  by  them  to  regulate  and  inter- 
fere with  interstate  commerce;  and,  second, 
that  the  sections  are  in  conflict  with  sec- 
tion 2,  art.  4,  Const.  U  S.,  relative  to  the 
privileges  and  iminuniUes  of  citizens  of  the 
several  states.  The  demurrer  was  heard  at 
March  term,  1888,  of  the  circuit  court,  the 
court  being  held  by  two  Judges,  who  were 
opposed  in  opinion  upon  the  constitution- 
ality of  section  4059,  on  the  grounds  men- 
tioned. The  plaintiff  electing  to  stand  upon 
his  petition.  Judgment  was  entered  for  the 
defendants,  sustaining  the  demurrer,  accord- 
ing to  the  opinion  of  the  presiding  judge. 
Thereupon,  on  motion  of  the  plaintiff,  it  wasjj 
ordered  that*the  points  of  disagreement  be* 
certified  to  this  court,  and  upon  this  certif- 
icate the  case  has  been  heard. 

Isaac  jy  Flickinger,  for  plaintiff  in  error. 
W.  F.  Sapp,  for  defendants  in  error. 

Mr.  Justice  Field,  after  stating  the  facts 
as  above,  delivered  the  opinion  of  the  court. 

In  order  to  understand  section  4059  of  the 
Code  of  Iowa  it  must  be  read  in  connection 
with  the  preceding  section,  4058,  to  which  it 
refers.  It  must  also  be  known  what  is  meant 
by  "Texas  cattle,"  and  what  influence  a 
winter  north  has  upon  the  disease  called 
"Texas  Fever,"  with  which  such  cattle  are 
liable  to  be  infected.    Section  4058  is  leveled 
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•gainst  the  Importation  of  Texas  cattle  which 
have  not  been  wintered  north  of  the  southern 
boundary  of  Missouri  or  Kansas.  Any  per- 
son bringing  into  the  state  Texas  cattle,  un- 
less they  have  been  thus  wintered,  is  subject 
to  be  fined  or  imprisoned.  When,  therefore, 
section  4059  refers  to  the  possession  in  the 
state  of  any  "such  Texas  cattle,"  it  means 
cattle  which  have  not  been  wintered  north, 
as  mentioned  in  the  preceding  section.  It  is 
only  when  they  have  not  been  thus  wintered 
that  apprehension  is  felt  that  they  may  be  in- 
fected with  the  disease,  and  spread  it  among 
other  cattle.  The  term  "Texas  cattle"  is  not 
defined  in  the  Code  of  Iowa;  and  whether 
used  there  to  designate  cattle  from  the  state 
of  Texas  alone,  or,  as  averred  by  the  plain- 
tiff in  error,  a  particular  breed  or  variety 
S called  Mexican  or  Spanish  cattle,  which  are 
^  also  found  in  Arkansas  and  the  Indian  Ter- 
*  rltory,  is'not  material  for  the  disposition  of 
this  case.  Cattle  coming  from  both  of  those 
states  and  from  that  territory,  during  the 
spring  and  snmmer  months  are  often  infected 
with  what  is  known  as  "Texas  Fever."  It 
is  supposed  that  they  become  infected  with 
the  germs  of  this  distemper  while  feeding, 
daring  those  months,  on  the  low  and  moist 
grounds  of  those  states  and  territory,  con- 
stituting what  are  called  their  malarial  dis- 
tricts, which  are  largely  covered  with  a  thick 
vegetable  growth.  These  germs  are  com- 
municated to  domestic  cattle  by  contact,  or 
by  feeding  in  the  same  range  or  pasture. 
Sdentists  are  not  agreed  as  to  the  causes  of 
the  malady ;  and  it  is  not  important  for  our 
decision  which  of  the  many  theories  advanced 
by  them  is  correct.  That  cattle  coming  from 
those  sections  of  the  country  during  the 
spring  and  summer  months  are  often  infected 
with  a  contagious  and  dangerous  fever  is  a 
notorious  fact;  as  is  also  the  fact  that  cold 
weather,  such  as  is  usual  in  the  winter  north 
of  the  southern  boundary  of  Missouri  and 
Kansas,  destroys  the  virus  of  the  disease,  and 
thns  removes  all  danger  of  Infection.  It  is 
upon  these  notorious  facts  that  the  legislation 
of  Iowa  for  the  exclusion  from  their  limits  of 
these  cattle,  unless  they  have  passed  a  winter 
north,  is  based.  See  Bailway  Co.  v.  Finley, 
88  Kan.  556, 16  Fac.  Bep.  951.  Also,  First 
Annual  Report  to  the  Commissioner  of  Ag- 
riculture of  the  Bureau  of  Animal  Industry 
for  1884,  p.  426,  and  Second  Annual  Report 
of  same  bureau  for  1885,  p.  310. 

Section  4059,  with  which  we  are  concerned, 
provides  that  any  person  who  lias  in  his  pos- 
session in  the  state  of  Iowa  any  Texas  cattle 
which  have  not  been  wintered  north  shall  be 
liable  for  any  damages  that  may  accrue  from 
allowing  such  cattle  to  run  at  large,  and 
thereby  spread  the  disease.  We  are  unable 
to  appreciate  the  force  of  the  objection  that 
such  legislation  is  in  conflict  with  the  para- 
mount authority  of  congress  to  regulate  in- 
terstate commerce.  We  do  not  see  that  it 
has  anything  to  do  with  that  commerce.  It 
is  only  leveled  against  allowing  diseased  Tex- 
as cattle  held  within  the  state  to  run  at  large. 


The  defendants  labor  under  the  impression^ 
that  the  validity  of  section  4058,  wliich  is^ 
directed  against  the  importation*  into  the* 
state  of  such  cattle  unless  they  have  been 
wintered  north,  is  before  us,  and  that  a  con- 
sideration of  its  validity  is  necessary  in  pass- 
ing upon  section  4059;  but  this  is  a  mistalce. 
Section  4058  Is  before  us  only  that  we  may 
ascertain  from  it  the  meaning  intended  by 
certain  terms  used  in  the  subsequent  section 
referring  to  it,  and  not  upon  any  question  of 
its  constitutionality.  Nor  does  the  case  of 
Railroad  Co.  v.  Husen,  95  U.  S.  465,  upon 
which  the  defendant  relies  with  apparent 
confidence,  have  any  bearing  upon  the  ques- 
tions presented.  The  decision  in  that  ease 
rested  upon  the  ground  that  no  discrimina- 
tion was  made  by  the  law  of  Missouri  in  the 
transportation  forbidden  between  sound  cat- 
tle and  diseased  cattle;  and  this  circumstance 
is  prominently  put  forth  in  the  opinion.  "It 
is  noticeable,"  said  the  court,  "that  the  stat- 
ute interposes  a  direct  prohibition  against 
the  Introduction  into  the  state  of  all  Texas, 
Mexican,  or  Indian  cattle  during  eight 
months  of  each  year,  without  any  distino- 
tion  between  such  as  may  be  diseased  and 
such  as  are  not."  Page  469.  It  interpreted 
the  law  of  Missouri  as  saying  to  all  transpor* 
tation  companies:  "You  shall  not  bring  into 
the  state  any  Texas  cattle,  or  any  Mexican 
cattle,  or  Indian  cattle,  between  March  1st 
and  December  1st  in  any  year,  no  matter 
whether  they  are  free  from  disease  or  not,  no 
matter  whether  they  may  do  an  injury  to  the 
inhabitants  of  the  state  or  not ;  and  If  you  do 
bring  them  in,  even  for  the  purpose  of  car- 
rying them  through  the  state  without  un- 
loading them,  you  shall  be  subject  to  extraor- 
dinary liabilities."  Page  478.  Such  a  stat- 
ute, the  court  held,  was  not  a  quarantine 
law,  nor  an  inspection  law,  but  a  law  which 
interfered  with  int«rstate  commerce,  and 
therefore  Invalid.  At  the  same  time  the 
court  admitted  unhesitatingly  that  a  state 
may  pass  laws  to  prevent  animals  suffering 
from  contagious  or  infectious  diseases  from 
entering  within  it.  Page  472.  No  attempt 
was  made  to  show  that  all  Texas,  Mexican, 
or  Indian  cattle  coming  from  the  malariid 
districts  during  the  months  mentioned  were 
infected  with  the  disease,  or  that  such  cattle 
were  so  generally  infected  that  it  would  have 
been  impossible  to  separate  the  healthy  from, 
the  diseased.  Had  such  proof  been  given,  aa 
different*  question  would  have  been  pre-* 
sented  for  the  consideration  of  the  court. 
Certainly  all  animals  thus  infected  may  be 
excluded  from  the  state  by  its  laws  until 
they  are  cured  of  the  disease,  or  at  least  until 
some  mode  of  transporting  them  without 
danger  of  spreading  it  is  devised.  Railroad 
Co.  v.  Husen  gives  no  support  to  the  conten- 
tion of  the  defendant.  There  is  no  neces- 
sary dependence  of  the  provisions  of  section 
4059,  imposing  a  civil  liability,  upon  those  of 
section  4058;  so  that  the  one  may  not  stand 
without  the  other.  If  the  criminal  liability 
created  by  section  4058  is  open  to  doubt. 
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which  we  do  not  affirm,  the  dvll  Ilabnity 
may  remain  for  the  damages  caused  hj  the 
willful  conduct  designated  in  section  4059. 
Packet  Co.  v.  Keokuk,  95  U.  S.  80;  Allen  v. 
Louisiana,  103  U.  S.  80.  The  case  is  there- 
fore reduced  to  this:  whether  the  state  may 
not  provide  that  whoever  permits  diseased 
cattle  in  his  possession  to  run  at  large  with- 
in its  limits  shall  be  liable  for  any  damages 
4>aused  by  the  spread  of  the  disease  occa- 
sioned thereby;  and  upon  that  we  do  not  en- 
tertain the  slightest  doubt.  Our  answer, 
therefore,  to  the  Brst  question,  upon  which 
the  judges  below  differed,  is  in  the  negative; 
that  the  section  in  question  is  not  nnconsti- 
tutional  by  reason  of  any  conflict  with  the 
commercial  clause  of  the  constitution. 

As  to  the  second  question,  our  answer  is 
also  in  the  negative.  There  is  no  denial  of 
any  rights  and  privileges  to  citizens  of  other 
states  which  are  accorded  to  citizens  of  Iowa. 
No  one  can  allow  diseased  cattle  to  run  at 
large  in  Iowa  without  being  held  responsi- 
ble for  the  damages  caused  by  the  spread  of 
disease  thereby;  and  the  clause  of  the  con- 
stitution  declaring  that  the  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and 
imm  unities  of  citizens  in  the  several  states 
does  not  give  non-resident  citizens  of  Iowa 
any  greater  privileges  and  Immunities  In 
that  state  than  her  own  citizens  there  enjoy. 
So  far  as  liability  is  concerned  for  the  act 
mentioned,  citizens  of  other  states  and  citi- 
zens of  Iowa  stand  upon  the  same  footing. 
Fftul  T.  Virginia,  8  Wall.  168.  It  follows 
that  the  judgment  below  must  be  reversed, 
and  the  canse  remanded  for  a  new  trial. 

a»  V.  8.  »8) 
BoBEBTBON,  Collector,  r.  Pebkins  «t  dL* 
(January  88, 1889.) 

1  PLBAsnia — ^Answkb— Failusb  to  Dxnt  Aixa- 
exnons. 

Code  Olvll  Proo.  V.Y.%  638,  provides  that  each 
mateorial  allegation  of  the  complaint,  not  contro- 
verted by  the  answer,  must,  for  the  purposes  of 
the  aotion,  be  taken  as  true.  A  oomplaint  to  re- 
cover an  excess  of  customs  dntiee  exacted,  al- 
leged that  plalntUt  "duly  made  and  filed  due  and 
timely  protest  in  writing,"  and  ''duly  appealed 
to  the  secretary  of  the  treasury,"  ana  "that 
ninety  days  bavo  not  elapsed  sinoe  the  decision 
cf  the  secretary."  These  allegations  were  not 
denied  in  the  answer.  Held,  that  defendant 
eoold  not  move  for  a  vardiot  on  the  ground  that 
the  protest  was  premature,  and  that  no  proof 
was  offered  that  there  was  any  appeal  to  the  sec- 
retary, or  any  decision  on  such  appeal,  or  of  the 
date  of  such  decision,  to  show  that  salt  liad  been 
brought  in  time. 

%  Pa^OTioa— llonox  tob  Vxbdiot— Waivib  or 
Oancnoir. 

Where  defendant  moves  the  oonrt,  at  the  close 
of  plaintiff's  evidence,  to  direct  a  verdict  for 
him  on  the  ground  that  plaintiff  has  not  shown 
facts  sniBcieiit  to  entitle  him  to  recover,  and  the 
motion  is  denied,  and  defendant  excepts,  he 
waives  his  exception  by  proceeding  to  Intro- 
dnoe  evidence. 

t.  Customs  Duties  —  Cbop-Bnds    of    Bssseueb 
ElTBXL  Rails. 

Crop.end8  of  Bessemer  steel  rails  are  taxable 
at  45  per  cent,  ad  valorem,  under  Bev.  St.  $ 
XOa,  CMhednle  C,  as  "steel  not  si>eciaily  enumer- 
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ated  or  provided  for,  *  and  not  un  der  the  amend- 
ment, (act  March  8, 1883,  o.  121,  i  6,)  imposing  a 
duty  of  20  per  cent,  ad  vcUorem  on  "mineral 
substances  in  a  crude  state,  and  metals  un- 
wrought,  not  specially  enumerated  or  provided 
for." 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Bol.  Oen.  Jenks,  for  plaintiff  in  error.  /. 
Langdon  Ward,  for  defendants  in  error. 

Blatohfobd,  J.  This  is  an  action  orig- 
inally brought  in  the  superior  court  of  the 
city  of  New  York,  and  removed  by  certiora-^ 
ri,  by  the  defendant,  into  the  circuit  courtg 
of  the  United  States  foi*the  Southern  district* 
of  New  York.  It  was  brought  by  Charles 
L.  Perkins  against  William  H.  Bobertson, 
collector  of  the  port  of  New  York,  to  recov- 
er 81>460  as  duties  illegally  exacted  on  an  im- 
portation of  Bessemer  steel  rail  crop-ends, 
from  England,  in  August,  1884.  The  de- 
fendant exacted  duties  on  the  articles  at  the 
rate  of  45  per  centum  ad  talorem,  amount- 
ing to  1^.628.  The  plaintiff  claimed  that 
the  lawful  rate  of  duty  was  only  20  per  cent- 
um ad  valorem,  or  $1,168.  The  complaint 
contained  the  allegation  that  the  plaintiff 
"duly  made  and  filed  due  and  timely  protest 
in  writing  against  the  said  erroneous  and 
illegal  assessment  and  exaction  of  the  said 
duty ;"  that  the  plaintiff  was  compelled  to  pay 
the  $1,460  in  order  to  obtain  possession  of 
the  merchandise;  that  he  duly  appealed  to 
the  secretary  of  the  treasury  from  the  decl8« 
ion  of  the  defendant  ascertaining  and  liqui- 
dating the  duties;  and  that  90  days  bad  not 
elapsed,  at  the  commencement  of  the  suit, 
since  the  decision  of  the  secretary  of  th« 
treasury  on  such  appeal.  The  answer  of  the 
defendant  did  not  deny  the  allegations  of  the 
oomplaint  as  to  protest  and  appeal,  and  the 
decision  of  the  secretary  of  the  treasury. 
The  jury  found  a  verdict  for  the  plaintiff. 
The  parties  consented  in  open  court  that  the 
amount  of  the  verdict  might  be  adjusted  at 
the  custom-house,  under  the  direction  of  the 
court.  The  amount  was  adjusted  aa  of  the 
date  of  the  verdict,  and  for  that  amount, 
with  interest  and  costs,— in  all,  $1,742.23, — 
judgment  was  rendered  for  the  plaintiff.  To 
review  that  judgment  the  defendant  has 
brought  a  writ  of  error. 

At  the  close  of  the  plaintiff's  evidence  the 
counsel  for  the  defendant  moved  the  court 
to  direct  a  verdict  for  the  defendant  on  the 
grounds,  among  others,  (1)  that  the  protest 
which  was  put  in  evidence  by  the  plaintiff 
was  served  and  filed  before  liquidation,  and 
was  therefore  premature;  (2)  that  no  proof 
was  offered  or  given  that  there  was  any  ap- 
peal to  the  secretary  of  the  treasury,  or  any 
decision  on  such  appeal,  and  no  proof  of  the 
date  of  such  decision,  to  show  that  the  suit 
was  brought  In  time.  The  motion  was  d^ 
nied,  and  the  defendant  excepted  to  the  rul- 
ing. Under  section  914  of  the  Bevised  Stat-n 
utes  of  the  United  States'the  practice,  plead-? 
ings,  and  forms  and  modes  of  proceeding  in 
this  case,  in  r^ard  to  the  complaint  and  tha 

Digitized  by  VjOOQ  IC 


280 


6UFBEME  COUBT  BEFOBTEB. 


answer,  were  required  to  conform,  as  near 
as  maj  be,  to  the  practice,  pleadings,  and 
forms  and  modes  of  proceeding  existing  at 
the  time  in  lilie  causes  in  the  courts  of  rec- 
ord of  the  state  of  New  Yorl£.  By  section 
481  of  the  New  York  Code  of  Civil  Proced- 
are  it  is  required  that  the  complaint  shall 
contain  "a  plain  and  concise  statement  of 
the  facts  constituting  each  cause  of  action." 
Section  500  requires  that  the  answer  shall 
contain  "a  general  or  specific  denial  of  each 
material  allegation  of  the  complaint  contro- 
verted by  the  defendant,  or  of  any  knowledge 
or  information  thereof  sufficient  to  form  a 
belief."  By  section  522,  "each  material  al- 
legation of  the  complaint,  not  controverted 
by  the  answer,"  "must,  for  the  purposes  of 
the  action,  be  taken  aa  true."  The  allega- 
tion of  the  complaint  in  this  case  is  that  the 
plaintiff  "duly  made  and  filed  due  and  time- 
ly protest  In  writing,"  and  "duly  appealed 
to  the  secretary  of  the  treasury,"  and  "that 
ninety  days  have  not  elapsed  since  the  decis- 
ion of  the  secretary  of  the  treasury  on  the 
aforesaid  appeal."  As  none  of  these  allega- 
tions were  denied  in  the  manner  required  by 
flection  500  of  the  Code,  they  were,  by  sec- 
tion 522,  to  be  taken  as  true,  and  no  issue 
was  joined  upon  any  one  of  them.  This  is 
tbe  ruling  in  regard  to  these  provisions  by 
the  court  of  appeals  of  the  state  of  New 
York.  In  Lorillard  v.  Clyde,  86  N.  Y,  384, 
the  complaint  alleged  that,  in  pursuance  of 
a  certain  agreement,  a  corporation  "  was  du- 
ly organized  under  tbe  laws  of  this  state." 
It  was  contended,  on  a  demurrer  to  the  com- 
plaint, that  the  agreement  was  illegal,  be- 
cause it  provided  that  tbe  parties  thereto, 
consisting  of  five  persons  only,  should  form 
a  corporation,  whereas  the  statute  contem- 
plated that  at  least  seven  persons  should 
unite  in  order  to  form  a  corporation.  But 
the  court  held  that  the  allegation  that  a  cor- 
poration was  "duly  organized  under  the  laws 
of  this  state, "  pursuant  to  the  agreement, 
imported  that  the  requisite  number  of  per- 
sons united  for  that  purpose;  that  it  must  be 
assumed  that  tbe  corporation  was  regularly 
vorganized;  and  that  it  was  unnecessary  for 
Sthe  plaintiff  to  show  in  his  complaint  the 
'precise  steps  taken  to*accomplish  that  result. 
The  word  "duly"  means  "in  a  proper  way, 
or  regularlv,  or  according  to  law. "  See,  also, 
Tuttle  V.  People,  36  N.  Y.  431,  436,  and 
cases  there  cited;  Erjatt  v.  Lindo,  8  £dw 
Ch.  239;  People  v.  Walker,  23  Barb.  304; 
People  V.  Mayor,  28  Barb.  240;  Burns  v. 
People,  59  Barb.  531;  Gibson  v.  People,  5 
Hun,  542. 

Tbe  plaintiff  claimed,  by  his  protest  and 
at  the  trial,  that  the  articles  in  question  were 
liable  to  a  duty  of  only  20  per  centum  ad  va- 
lorem, under  the  provision  of  Schedule  C  of 
section  2502  of  the  Revised  Statutes,  as 
amended  by  section  6  of  the  act  of  March  3, 
1883,  c  121,  (22  St.  501,)  which  imposes  a 
duty  of  20  per  centum  ad  wilorem  on  "min- 
«ral  substances  in  a  crude  state,  and  metals 
anwrought,  not  specially  enumerated  or  pro- 


vided for  in  this  act."  The  collector  bad  im- 
posed a  duty  of  45  per  centum  ad  valorem- 
on  the  articles,  under  the  following  provision 
of  the  same  Schedule  G.  (22  St.  500:)  "Steel, 
not  especially  enumerated,  or  provided  for  in- 
this  act,  forty-five  per  centum  ad  valorem: 
provided,  that  all  metal  produced  from  iron 
or  its  ores,  which  is  cast  and  malleable,  of 
whatever  description  or  form,  without  re- 
gard to  the  percentage  of  csirbon  contained 
therein,  whether  produced  by  cementation, 
or  converted,  cast,  or  made  from  iron  or  its- 
ores,  by  the  crucible,  Bessemer,  pneumatic, 
Thomas-Gilchrist,  basic,  Siemens-Martin,  or 
open-hearth  process,  or  by  the  equivalent  of 
either,  or  by  the  combination  of  two  or  more- 
of  the  processes,  or  their  equivalents,  or  by 
any  fusion  or  other  process  which  produces- 
from  iron  or  its  ores  a  metal  either  granular 
or  fibrous  in  structure,  which  is  cast  and 
malleable,  excepting  what  is  known  as '  mal- 
leable Iron  castings,'  shall  be  classed  and  de- 
nominated as  steel."  At  the  close  of  the- 
plaintifl's  evidence,  the  defendant  moved  the 
court  to  direct  a  verdict  for  the  defendant  on 
tbe  farther  ground  that  the  plaintiff  had  not 
shown  facts  sufficient  to  entitle  him  to  re- 
cover. Tbe  motion  was  denied  by  the  court, 
and  the  defendant  excepted  to  tbe  ruling. 
But,  as  the  defendant  did  not  then  rest  his 
case,  but  afterwards  proceeded  to  introduce 
evidence,  the  exception  fails.  Insurance  Co.k» 
v.  Crandal,  120  U.  S  527,  7  Sup.  Ct.  Rep.^ 
685.  *  The  plaintiff  introduced  evidence  foi* 
the  purpose  of  showing  that  tbe  article  la 
question  fell  under  the  denomination  of  "  met- 
al unwrought,"  not  specially  enumerated  or 
provided  for  in  tbe  act;  and  the  defendant 
introduced  evidence  to  show  the  contrary.  It 
appeared  by  the  evidence  of  the  plaintiff  that 
the  crop-end  of  a  Bessemer  steel  rail,  such  as 
the  article  in  question,  was  the  imperfect  end 
of  a  rail,  which  was  cut  off  to  bring  tbe  re- 
mainder down  to  a  solid  rail  of  regular  length; 
that  the  end  thus  cut  off  was  of  the  same  text- 
ure and  fabric  with  the  rail  which  remained 
after  such  end  was  cut  off,  and  was  made  in 
the  same  manner;  and  that  the  crop-end  so  cat 
off  was  Bessemer  steel.  It  also  appeared  that 
such  ends,  when  imported,  were  sold  as  an 
article  of  merchandise  in  this  country,  and 
were  sometimes  remelted  in  furnaces;  and 
that  they  were  sometimes  used,  after  importa- 
tion, for  manufacturing  other  articles,  byre- 
heating  them,  without  their  being  remelted, 
and  h:^  a  value  as  a  manufactured  article, 
other  than  for  the  purpose  of  remelting.  At 
the  close  of  the  testimony  on  both  sides  the 
defendant  moved  the  court  to  direct  a  verdict 
for  him  on  the  grounds  that  the  plaintiff  had 
not  produced  sulQcient  evidence  to  make  a 
case;  that  there  was  no  evidence  that  the  im- 
ported articles  were  unwrought  metal;  and 
that  they  were  steel,  which  was  specially 
provided  for  in  the  statute.  The  motion  was 
denied  by  tbe  court,  and  the  defendant  ex- 
cepted to  the  ruling. 

The  court  charged  the  Jury  that  the  only 
question  was  whether  tbe  article  was  wrought 
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•m  anwronght  metal;  that  the  word 
"wrought"  meant  wrought  into  something 
-suitable  for  use,  and  not  merely  wrought  in 
some  mnnner,  by  being  manufactured  or 
treated;  that,  if  the  article  was  a  mere  excess 
of  material,  left  after  the  making  of  steel  rails, 
it  was  not  wrought  metal,  within  the  sense 
-of  the  statute;  that,  if  it  was  something  left 
■over  in  excess  of  the  material,  the  jury  were 
to  return  a  verdict  for  the  plaintiff;  but, 
if  it  was  an  article  fit  for  use  in  itself,  made 
at  the  same  time  with  the  making  of  the  rail, 
they  should  return  a  verdict  for  the  defend- 
ant. The  defendant  excepted  to  that  part  of 
the  charge  which  stated  that  the  only  ques- 
im  tion  for  the  jury  was  whether  the  article  was 
:§ wrought  or  un wrought  metal;  and  also  to 
*  that  part  which  stated  that,  if  the  article*was 
amere  excess  of  material  in  making  steel  rails, 
it  was  not  wrought  metal  in  the  sense  of  the 
statute.  We  are  of  opinion  that  the  court  erred 
in  its  disposition  of  the  case,  and  its  charge 
to  the  jury.  The  motion  to  direct  a  verdict 
.for  the  defendant  on  the  groand  that  the  ar- 
ticle was  not  metal  un  wrought,  not  specially 
enumerated  or  provided  for  in  the  statute, 
<bnt  was  steel,  specially  enumerated  and  pro- 
vided for  in  the  same  statute,  in  a  clause 
other  than  that  regarding  metals  unwrougbt, 
•onght  to  have  been  granted.  The  article  fell 
within  the  definition  of  steel  given  in  the 
statute.  The  testimony  showed  that  it  was 
^metal  produced  from  iron  or  its  ores,  by  the 
Bessemer  process,  within  the  definition  of  the 
■articles  which  the  statute  stated  should  "be 
•classed  and  denominated  as  steel."  It  was 
none  the  less  steel  because  it  was  an  excess 
-of  material,  as  the  result  of  making  steel 
rails,  cut  off  from  the  steel  rail,  and  not  suit- 
able for  use  in  itself,  without  being  remelted 
or  reheated.  The  charge  of  the  court  on  this 
subject  was  subject  to  the  exception  and  ob- 
Jection  made  to  it.  It  results  from  these 
Tiews  that  the  judgment  l^elow  must  be  re- 
versed, and  the  case  be  remanded  to  the  cir- 
cuit court,  with  a  direction  to  grant  a  new 
trial. 

<12>  U.  8.  223)  "~"~~" 

National  SEomtnT  Bank  v.  Butler.* 

(January  28, 1889.) 

-•AXXB— N^inONJU.  BaHKS— IXSOLTBKCT— PaBRB- 
MSOB. 

Bev.  St.  U.  8. 1 KM3,  provides  that  all  transfers 
9t  evidences  of  debt  owing  to  any  national  bank, 
or  of  deposits  to  its  credit  and  all  p^ments  of 
money,  made  after  the  commission  of  an  act  of 
insolvency,  or  in  contemplation  thereof,  made 
wltii  a  view  to  prefer  one  creditor  to  another, 
except  in  payment  of  its  droulating  notes,  shall 
be  utterly  null  and  void.  The  Faciflo  Bank  of 
Boston,  not  being  a  member  of  the  clearing- 
hoQse,  used  to  deposit  with  the  Security  Bank  all 
checks  received  by  it  to  be  collected  through  the 
clearing-house,  and  was  credited  by  the  latter 
bank  as  a  depositor.  The  directors  of  the  Pacific 
Bank,  having,  one  Saturday  after  closing,  deter- 
mined to  go  into  liquidation,  dispatched  a  com- 
mittee to  Washington  to  confer  with  the  comp- 
troller of  the  currency  as  to  the  appointment  of 
a  receiver.  The  appointment  was  made  about 
10  A.  K.  on  Monday.    Monday  morning  the  cash- 
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ier  of  the  Pacific  Bank  sent  thecheoksand  drafts 
received  by  mail  to  the  Security  Bank,  and  with 
them  his  check  for  the  whole  amount  of  the 
bank's  deposits,  for  which  he  received  a  negoti^. 
able  certiiicate  of  deposit  of  the  Security  Bank. 
The  latter  at  the  time  held  the  Pacific  Bank's 
negotiable  certificate  of  deposit.  The  transac- 
tion occurred  about  9:80  a.  h.,  when  no  officer 
of  the  Security  Bank  knew  or  suspected  that  the 
Pacific  Bank  was  insolvent.  Held,  that  the 
cashier  must  have  presumed  that  the  Security 
Bank  still  held  its  certificate  of  deposit,  and  that 
in  sending  to  it  the  checks  and  drafts  he  was 
making  a  transfer  which  could  have  no  other 
result  than  to  prefer.  The  fact  that  a  receiver 
was  not  appointed  at  that  moment  was  of  no  im- 

Sortance,  the  directors  having  determined  to 
quidate.  The  Security  Bank,  therefore,  could 
not  set  oft  the  Faciflo  Bank's  certificate  of  de- 
posit against  its  ovni. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

J.  C.  Coombs  and  Rtusell  Qray,  for  plain> 
tiff  in  error.  A,  A.  Ranney,  for  defendant 
in  error. 

Bl ATOHFORD,  J.  TUs  is  an  action  at  law, 
brought  in  the  district  court  of  the  United 
States  for  the  district  of  Massachusetts  in  No- 
vember, 1882,  by  the  receiver  of  the  Fiicifio 
National  Bank,  a  corporation  duly  organized 
under  the  banking  laws  of  the  United  States, 
against  the  National  Security  Bank,  another^ 
corporation  so  organized.  The  declaration^ 
contains  three  counts.  The  first  count*al-* 
leges  that  the  Pacific  National  Bank  became 
insolvent  and  failed;  that  the  comptroller  of 
the  currency,  on  the  22d  of  May,  1882,  ap- 
pointed the  plaintiff,  Linus  M.  Price,  receiver 
of  the  same;  that  the  bank  stopped  business 
and  closed  its  doors  on  the20thof  May,  1882, 
being  insolvent  and  unable  to  pay  its  debts; 
that  steps  were  on  that  day  taken  to  repre- 
sent it  to  said  comptroller  as  insolvent,  and 
to  have  a  receiver  appointed  to  close  it  up; 
that  it  was  determined,  on  the  20th  of  May, 
1882,  not  to  open  its  doors  or  carry  on  busi- 
ness longer;  that  on  that  day  the  Security 
Bank  was  owing  to  the  Pacific  Bank,  in  ac- 
count, as  balance  on  book,  S4U.25,  and  the 
former  bank  also  held  against  the  latter  a  cer- 
tificate of  deposit  for  $1U,000;  that  on  tbe22d 
of  May,  1882,  the  Pacific  Bank,  through  its 
cashier,  although  it  was  then  insolvent  and 
contemplated  insolvency,  and  had  then  act- 
ually f^led  and  stopped  business,  and  taken 
said  steps  for  the  appointment  of  a  receiver, 
transferred  and  delivered  to  the  Security 
Bank  certain  checks,  drafts,  bills,  and  other 
property,  amounting  on  their  face  to  the  sum 
of  $10,967.95,  which,  with  the  said  $40.25, 
made  the  sum  of  $11,008.20;  that  tlie  Secu- 
rity Bank  thereupon  gave  to  the  cashier  of  the 
Pacific  Bank  a  certificate  of  deposit  as  fol- 
lows: "No.  6216.  National  Security 
Bank,  Boston,  May  22, 1882.  $11,008.20. 
£.  C.  Whitney,  cash.,  has  deposited  in  this 
bank  eleven  thousand  and  eight  20-100  dol- 
lars, payable  to  the  order  of  himself  on  the 
return  of  this  certificate  properly  indorsed. 
Chas.  B.  Batt,  Cashier."  That  the  Securi- 
ty Bank  collected  the  money  upon  the  said 
checks,  etc. ;  that  the  said  certificate  of  de< 
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posit  came  to  the  bands  of  the  plaintiff  as  re- 
ceiver, among  the  other  assets  of  the  Pacific 
Bank;  that  on  a  demand  made  by  him  the  Se- 
curity Bank  refused  to  deliver  or  pay  the  said 
property,  or  its  avails, claiming  a  right  to  set 
it  off  or  apply  it  on  the  said  certificate  of  de- 
ls posit  for  •10,000;  that  on  the  20th  of  May, 
S 1882,  tlie  Pacific  Bank  was  insolvent;  that 

*  it,  and  its  directors'snd  officers,  well  knew 
the  same,  and  contemplated  insolvency;  that 
it  was  in  the  same  condition  on  the  22d  of 
May,  1882;  that  the  said  transfer  of  property 
to  the  Security  Bank  was  in  fraud  of  tlie 
creditors  of  the  Pacific  Bank,  with  a  view  of 
giving  the  former  bank  a  preference  over 
other  creditors,  by  having  the  same  operate 
as  a  payment  of  the  debt  due  to  the  Security 
Bank  by  the  Pacific  Bank,  by  way  of  set-off 
or  otherwise;  that  the  said  transfer  was  ille- 
gal, and,  if  allowed  to  operate  as  a  set-off  or 
payment,  would  work  an  unlawful  prefer- 
ence; and  that  the  Pacific  Bank,  and  its  offi- 
cers and  cashier  well  knew,  when  tlie  trans- 
fer was  made,  that  the  property,  or  its  pro- 
ceeds, when  collected,  would  or  might  be 
availed  of  for  the  payment  of  the  debt  due 
the  Security  Bank,  by  way  of  set-off  or  oth- 
erwise, and  contemplated  the  same,  or  was 
bound  and  is  presumed  by  law  to  have  con- 
templated and  intended  the  same.  The  sec- 
ond count  of  the  declaration  alleges  the  giv- 
ing of  the  certificate  of  deposit  for  $11,008.20; 
that  tlie  plaintiff,  as  receiver,  presented  to 
the  Security  Bank  said  certificate,  duly  in- 
dorsed, and  demanded  payment  thereof;  but 
tliat  the  defendant  refused  to  pay  it.  The 
third  count  alleges  that  the  defendant  owes 
to  the  plaintiff  as  receiver,011,OO8.2O,  as  and 
for  money  had  and  received  by  the  defendant 
to  the  use  of  the  plaintiff.  Tlie  declaration 
demands  the  recovery  of  $ll,00!j.20,  with  in- 
terest. The  defendant  filed  an  answer  and 
a  declaration  In  set-off.  The  substance  of 
these  papers  is  tliat  the  defendant  lias  a 
claim  in  set-off  against  the  Pacific  Bank  for 
the  amount  of  the  certificate  of  deposit  of 
the  latter  bank  for  010,000,  which  was  as 
follows:  "The  Pacifio  National  Bank 
OF  Boston,  Mass.,  Boston,  May  13, 1882. 
$10,000.  This  certifies  that  there  has  been 
deposited  in  this  bank  ten  thousand  dollars, 
payable  to  the  order  of  Nat.  Security  Bank, 

eoo  return  of  this  certificate  properly  indorsed, 
g  No.  2513.  E.  C.  Whitney,  Cashier.  [Coun- 

•  tersigned]  G.  H.  Benyon,  Teller."  •  The 
plaintiff  put  in  an  answer  to  the  defendant's 
declaration  in  set-off,  making  substantially 
the  same  averments  which  are  contained  in 
the  first  count  of  the  plaintiff's  declaration. 
On  these  issues  there  was  a  trial  by  a  jury, 
which  resulted  in  a  verdict  for  the  plaintiff 
for  $12,232.88,  and  a  judgment  for  him  for 
that  amount,  with  costs.  The  case  was  taken 
to  the  circuit  court  by  the  defendaiu  by  a  writ 
of  error,  and  it  altirmed  the  judgment  of  the 
district  court,  with  costs.  The  opinion  of 
the  circuit  court  is  reported  in  22  Fed.  Rep. 
697.  The  plaintiff  brought  the  case  to  this 
court  by  a  writ  of  error,  and  afterwards  Peter 


Butler,  as  saccessor  of  Price,  as  reoelver.  be- 
came plaintiff  in  error. 

There  was  a  bill  of  exceptions  taken  by  the 
defendant  in  the  district  court.  It  states 
ttiat  the  three  counts  of  the  plaintiff's  declara- 
tion were  all  for  the  same  cause  of  action. 
and  that  the  right  of  action  contained  in  the 
first  count  was  founded  upon  section  5242  of 
the  Bevised  Statutes.  That  section  provides 
as  follows:  "All  tran^era  of  the  notes, 
bonds,  bills  of  exchange,  or  other  evidences 
of  debt  owing  to  any  national  banking  asso- 
ciation, or  of  deposits  to  its  credit;  all  assign- 
ments of  mortgages,  sureties  on  real  estate, 
or  of  judgments  or  decrees  in  its  favor;  all 
deposits  of  money,  bullion,  or  other  valuable 
thing  for  its  nse,  or  for  the  use  of  any  of  its 
shareholders  or  creditors;  and  all  payments 
of  money  to  either,  made  after  the  commis- 
sion of  an  act  of  insolvency,  or  in  contempla- 
tion thereof, — made  with  a  view  to  prevent 
the  application  of  its  assets  in  the  manner 
prescribed  by  this  ehapter,  or  with  a  view  to 
the  preference  of  one  creditor  to  another,  ex- 
cept in  payment  of  its  circulating  notes, — 
shall  be  utterly  null  and  void. "  That  section 
is  incorporated  in  the  Revised  Statutes  from 
section  52  of  the  act  of  June  3, 1864,  o.  106, 
{I'd  St.  lis.)  The  two  sections  differ  in  these 
respects:  The  word  "transfer"  becomes 
"transfers;"  the  words  "and  other"  become 
"or  other;"  the  words  "any  association"  be- 
come "any  national  banking  association;" 
the  words  "with  a  view  to  prevent"  become 
"made  with  a  view  to  prevent;"  and  the 
words  "this  act"  become  "  this  chapter. "  No 
change  was  made  in  the  meaning  of  the  stat- 
ute by  inserting  in  section  5^2  the  word 
"made,"  not  found  in  section  52  of  the  act^ 
of  1864.  M 

*  The  bill  of  exceptions  states  that  it  was  ad-* 
mitted  at  the  trial  that  the  $40.25  was  on  d» 
posit  in  the  Security  Bank  before  the  com- 
mission of  any  act  of  insolvency  by  the  Pa- 
cific Bank,  and  that  as  to  so  much  of  the 
plaintiff's  claim  the  set>off  was  a  good  an- 
swer. As  to  the  rest  of  the  claim,  the  fol- 
lowing facts  were  proved  or  admitted:  "On 
Saturday,  May  20,  1882,  the  Pacific  Bank, 
which  had  previously  failed  in  November, 
1881,  and  bad  afterwards  reorganized  and 
done  business,  being  deeply  insolvent,  its  di- 
rectors held  a  meeting  in  the  afternoon,  after 
the  regular  close  of  business  for  the  day,  and 
passed  these  votes,  which  votes  and  the  pro- 
posed action  the  directors  purposely  kept  con- 
cealed until  they  were  carried  out:  '  Voted  to 
go  into  liquidation;  voted  that  the  bank  be 
closed  to  business;  voted  that  Lewis  Cole- 
man, president,  Micah  Dyer,  Jr.,  Andrew  F. 
Heed,  dii'ectors,  and  William  J.  Best,  be  and 
hereby  are  appointed  a  committee  to  proceed 
to  Washington  to  confer  with  the  Hon.  Jolm 
J.  Knox,  comptroller  of  the  currency,  as  to 
the  measures  proper  to  be  taken  in  the  pres- 
ent situation;  that,  if  the  comptroller  shall 
deem  it  necessary  to  appoint  a  receiver,  the 
directors  unanimously  recommend  tor  that 
position  Mr.  E.  C.  Whitney,  who  since  March 
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18tb  bas  discharged  the  duties  of  cashier 
with  great  ability,  diligence,  and  energy,  and 
who  £  perfectly  familiar  with  the  assets,  lia- 
bilities, and  affairs  of  the  bank,  and  thor- 
oughly understands  the  steps  necessary  to  be 
taken  to  speedily  and  profitably  realize  upon 
the  estate  to  the  fullest  extent;  that,  if  Mr. 
£.  C.  Whitney  shall  be  appointed  receiver  of 
the  bank,  the  directors  will  furnish  satisfac- 
tory bonds  for  the  faithful  discharge  of  his 
duties  to  any  amount  which  the  comptroiler 
may  require.'  And  the  bank  never  after  did 
any  business  except  so  far  as  appears  in  this 
bill.  The  committee  of  the  directors  went  to 
Washington  on  Saturday  night,  and  on  Mon- 
day. May  22d,  saw  the  comptroller,  who  ap- 
pointed the  plaintiff  receiver  about  ten  o'clock 
A.  u.,  and  the  plaintiff  left  Washington  on 
Monday,  and  on  the  following  day  arrived  in 
•0  Boston,  and  took  possession  of  the  bank. 
S  For  some  time  l)efore  this,  and  ever  since  tlie 
*  resuscitation* of  the  bank  after  its  first  fail- 
are,  the  Pacific  Bank,  not  being  a  member  of 
the  Boston  clearing-house,  had  been  in  the 
habit  daily  of  depositing  with  the  defendant 
all  checks  received  by  the  Pacific  Bank,  to  be 
collected  through  the  clearing-house  by  the 
defendant,  with  which  the  Pacific  Bank  was 
credited  as  a  depositor,  and  against  which  it 
drew.  OnMondaymorning,  May  22d,  Whit- 
ney, the  cashier  of  the  Pacific  Bank,  received 
by  mail,  as  usual,  many  letters  inclosing 
drafts  and  checks,  and  sent  all  these  checks 
and  drafts,  amounting  to  810,967.95,  to  the 
defendant  bank,  where  they  were  received, 
and  forthwith  sent  to  the  clearing-house, 
with  other  checks,  to  be  cleared  by  defend- 
ant. The  messenger  who  carried  the  checks 
to  tlie  defendant  took  at  the  same  time  and 
presented  to  the  defendant  a  check  drawn  by 
Whitney  for  $11,008.20,  being  the  whole 
amonnt  of  the  checks  then  deposited,  and 
$40.25  already  to  the  credit  of  the  Pacific 
Bank  on  its  current  deposit  account  with  the 
defendant.  The  defendant's  paying  teller, 
at  the  messenger's  request,  gave  him  the  de- 
fendant's negotiable  certificate  of  deposit, 
payable  on  demand,  for  the  said  sum  of  $11,- 
U08.20.  The  defendant  at  that  time  held  the 
negotiable  certificate  of  deposit  of  the  Pacific 
Bank,  payable  on  demand,  for  $10,000." 
The  copies  of  those  certificates  are  hereinbe- 
fore set  forth.  "  These  transactions  took  place 
as  early  as  half-past  nine  on  the  morning  of 
May  22d,  and  no  oflScer  of  the  defendant  bank 
then  knew  or  suspected  that  the  Pacific  Bank 
was  insolvent  or  contemplating  insolvency, 
or  WHS  not  doing  business  as  usual,  or  that 
its  directors  had  voted  to  close  it,  or  that  ap- 
plication vfxs  to  l>e  made  for  a  receiver,  and 
no  application  had,  in  fact,  at  that  time  been 
miule  to  tlie  comptroller,  it  being  made  about 
10  A.  M.  of  tliat  day."  The  parties  had  duly 
demanded  of  each  other  payment  of  their  re- 
spective claims. 

The  bill  of  exceptions  also  states  as  follows: 
"There  was  other  evidence  given  in  the  case 
on  both  sides,  .md  particularly  on  the  ques- 
tion whether  any,  and,  if  any,  what  agree- 


ment  was  afterwards  made  between  Whit- 
ney, the  cashier  of  the  Pacific  Bank,  snd^ 
Batt,  tbe  cashier  of  the  defendant  bank,  as|| 
*to  the  terms  and  conditions  on  which  the  de-* 
posit  made  on  May  22d,  as  above  stated, 
should  be  held  by  the  defendant,  part  of  this 
evidence  consisting  of  a  letter  from  Whitney 
to  Batt."  It  then  proceeds:  "The  defend- 
ant requested  the  judge  to  submit  to  tbe 
jury  the  three  following  questions:  First, 
whether  or  not  there  was  in  fact  any  view  or 
intent  on  the  part  of  the  Pacific  Bank,  or  any 
of  its  oUicers,  to  give  a  preference  to  the  de- 
fendant over  other  creditors,  or  to  prevent 
the  application  of  the  assets  of  the  Pacific 
Bank  in  tbe  manner  prescribed  in  the  bank 
act;  teoorui,  whether  or  not  any  subsequent 
agreement  was  made  varying  the  relation  of 
the  two  banks  as  they  existed  at  the  time  the 
checks  were  deposited;  third,  if  the  Jury  an- 
swer the  preceding  question  in  the  affirma- 
tive, whether  or  not  such  agreement  was  ex- 
pressed in  Whitney's  letter.  The  defendant 
at  the  same  time  prayed  the  judge  to  give 
several  rulings  on  matters  of  law  applicable 
to  the  facts  as  they  might  be  found  by  the 
jury  on  the  above  issues.  But  the  judge  re- 
fused to  submit  the  above  or  any  questions 
whatever  to  the  jury,  or  to  give  any  of  tbe 
rulings  prayed  for,  on  the  ground  that  the 
issues  were  immaterial,  and  that  there  was 
no  question  for  the  jury,  and  ruled,  as  mat- 
ter of  law,  that,  on  the  undisputed  facts  In 
the  case,  the  plaintiff  was  entitled  to  recover 
the  amount  of  the  checks  and  drafts  depos- 
ited by  the  Pacific  Bank  in  defendant's  bank 
on  Monday."  The  court  directed  a  verdict 
for  the  plaintiff  for  $12,232.88,  tiiat  being 
the  amount  of  the  checks  and  drafts,  with 
interest  from  tbe  date  of  the  writ,  and  tbe 
defendant  excepted  to  such  rulings  and  re- 
fusals to  rule. 

The  view  taken  by  the  circuit  court  was 
that,  under  section  5242,  the  transfer  or  pay- 
ment by  a  bank,  to  be  void,  must  be  made 
after  the  commission  of  an  act  of  insolvency, 
or  in  contemplation  thereof,  and  with  a  view 
to  prevent  the  application  of  its  assets  as 
provided  by  law,  or  with  a  view  to  giving  a 
preference  to  one  creditor  over  another;  that 
the  undisputed  facts  of  the  case  showed  that 
the  act  of  the  cashier  could,  under  the  cir- 
cumstances, have  no  other  result,  if  allowed  ^ 
to  stand,  than  to  operate  as  a  preference  inn 
favor  of  the'Security  Bank;  that  the  Pacific? 
Bank  had  decided  to  close  its  doors  and  go  into 
liquidation;  that  after  that  tbe  necessary  con- 
sequence of  the  transfer  was  to  create  a  pref- 
erence; that  it  could  not  be  said  that  the 
transfer  was  made  with  the  intention  of  go- 
ing on  in  business,  nor  could  it  be  contended 
that  it  was  made  to  save  the  credit  of  the 
bank;  and  that,  after  tbe  vote  of  the  direct- 
ors to  close  the  bank  and  go  into  liquidation, 
any  transfer  of  its  assets  to  a  creditor,  where- 
by that  creditor  secured  a  preference,  must 
be  presumed  to  be  made  with  an  intent  to 
prefer.    We  concur  in  this  view  of  the  case. 

The  directors  of  the  Pacific  Bank  held  a 
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meeting  on  tlie  afternoon  of  Saturday.  May 
20,  188^  after  the  regular  close  of  business 
tor  that  day,  and  passed  three  votes:  (1)  To 
go  into  liquidation;  (2)  that  the  bank  be 
closed  to  business;  (3)  chat  the  president,  two 
directors,  and  another  person  be  a  committee 
to  go  to  Washington  and  confer  with  the 
comptroller  of  the  currency  as  to  the  measures 
proper  to  be  taken,  and  that,  if  the  comptrol- 
ler should  deem  it  necessary  to  appoint  a  re- 
ceiver, the  directors  unanimously  recommend- 
ed for  that  position  Mr.  Whitney,  the  cashier, 
and  that,  if  he  should  be  appointed  receiv- 
er, the  directors  would  furnish  satisfactoiy 
bonds  for  bis  faithful  discharge  of  the  duties, 
to  any  amount  which  the  comptroller  might 
require.  These  votes  and  tlie  proposed  action 
the  directors  purposely  kept  concealed.  The 
bank  never  afterwards  did  any  business,  ex- 
cept BO  far  as  appeared  in  the  bill  of  excep- 
tions. The  committee  of  the  directors  went 
to  Washington  on  Saturday  night,  and  on 
Monday,  May  22,  1882,  saw  the  comptroller, 
who  appointed  Mr.  Price  to  be  the  receiver, 
about  10  o'clock  a.  h.,  and  he  left  Washing- 
ton on  Monday,  and  on  Tuesday  arrived  in 
Boston,  and  took  possession  of  the  bank. 
Although  the  Pacific  Bank,  not  being  a  mem- 
ber of  the  Boston  clearing-bouse,  had  been  in 
the  habit  of  daily  depositing  the  checks  re- 
ceived by  it  with  the  defendant,  to  be  col- 
lected by  the  latter  through  the  clearing- 
house, the  Pacific  Bank  being  credited  as  a 
depositor  and  drawing  on  the  Security  Bank 
^against  tlie  checks;  and  although  it  was  in 
M  accordance  with  that  custom  that  Mr.  Whit- 
•  ney,  the  cashier  of  the  Pacific^ank.  sent  the 
checks  and  drafts,  amounting  to  $10.967. 95, 
to  the  Security  Bank  on  Monday,  May  22, 
1882,  to  be  cleared  by  it,  drawing  for  the 
$11,008.20  at  the  time,  and  receiving  in  ra> 
turn,  on  its  own  request,  from  the  Security 
Bank,  a  negotiable  certificate  of  deposit  of 
that  bank,  payable  to  the  order  of  Mr.  Whit- 
ney on  the  return  of  the  certificate  properly 
indorsed, — yet  Mr.  Whitney  know  at  the  time 
of  these  transactions  that  the  certificate  of 
deposit  for  810,000,  given  by  him  to  the  Se- 
curity Bank  nine  days  before,  created  an  in- 
debtedness of  the  Pacific  Bank  to  the  Security 
Bank  for  that  amount,  and  was,  though  ne- 
gotiable, presumably  still  held  by  that  bank. 
It  was  in  fact  still  held  by  it.  The  natural 
presumption  was  that,  if  the  certificate  were 
still  held  by  the  Security  Bank,  that  bank 
would,  as  soon  as  it  should  learn  that  the 
Pacific  Bank  was  closed  to  business,  seek  to 
retain  out  of  the  collections  tlie  amount  of 
such  certificate,  and  apply  that  amount  to  its 
payment.  It  is  sufficient,  under  section  5242 
of  the  Bevised  Statutes,  to  invalidate  such  a 
transfer,  tliat  it  is  made  in  contemplation  of 
insolvency,  and  either  with  a  view  to  prevent 
the  application  of  the  assets  of  the  bank  in 
the  manner  prescribed  by  chapter  4,  tit.  62, 
Bev.  St..  or  with  a  view  to  the  preference  of 
one  creditor  to  another.  Certainly,  the  traus^ 
fer  in  question  was  made  in  contemplation  of 
insolvency,  made  as  it  was  after  the  directors 


had  voted  that  the  bank  should  go  into  liqnl* 
dation,  and  should  be  closed  to  business,  and 
that  a  receiver  should  l>e  appointed;  and  it 
was  made  with  a  view,  on  the  part  of  the 
Pacific  Bank  and  of  its  cashier,  who  repre- 
sented it  and  acted  for  it  in  this  transfer  of 
its  assets,  to  prevent  the  application  of  its 
assets  in  the  manner  prescribed  by  such  chap- 
ter 4  of  title  62,  and  with  a  view  to  prefer 
the  Security  Bank  to  other  creditora.  The 
transaction,  if  allowed  to  stand,  coulJ  result 
in  nothing  else.  The  statute  made  it  void, 
although  there  was  no  such  view  on  the  part 
of  the  Security  Bank  in  receiving  the  trans- 
fer of  the  assets,  and  although  there  was  no 
knowledge  or  suspicion  at  that  time  on  the 
part  of  the  Security  Bank  that  the  Pacific  g^ 
Bank  was  insolvent,  or  contemplated  insolv-M 
ency,  or  was  not  doing'business,  or  that  its* 
directors  bad  voted  to  close  it.  or  that  appli- 
cation was  to  be  made  for  a  receiver,  and  al« 
though  the  transfer  took  place  before  the  ap> 
plication  was  actually  made  to  the  comptrol- 
ler for  the  appointment  of  a  receiver.  There 
was  no  question  of  fact  to  be  submitted  to  » 
jury.  From  the  facts  proved  the  intent  to 
prefer  on  the  part  of  the  Pacific  Bank  was  » 
necessary  conclusion,  and  it  was  correct  in 
the  district  court  to  direct  a  verdict  for  the- 
plaintiff.  If  any  other  verdict,  on  the  fact» 
proved,  had  been  rendered,  it  would  have- 
been  the  duty  of  ttiat  court  to  set  it  aside. 

Nor  was  there  any  error  on  the  part  of  the- 
district  court  in  refusing  to  submit  to  the- 
Jury  the  second  and  third  questions  which  the 
defendant  requested  the  judge  to  submit  to 
them.  The  bill  of  exceptions  doM  not  set 
forth  what  the  "other  evidence"  given  in  the 
case  was,  in  regard  to  any  subsequent  agree- 
ment between  the  cashiers  of  the  two  banks, 
as  to  the  holding  of  the  deposit  by  the  Secu« 
rity  Bank.  The  court  ruled  that  the  issues 
Involved  in  such  second  and  third  questions 
were  immaterial,  and  this  court  cannot  bold 
otherwise,  on  the  facts  set  forth  in  the  billot 
exceptions.  "Any  subsequent  agreement" 
must  have  been  made  after  the  receiver  had' 
been  actually  appointed,  and  could  not  affect 
his  rights.  The  defendant  objects  that  the 
rulings  of  the  district  court  were  made,  and' 
the  verdict  and  judgment  were  rendered  gen- 
erally, on  the  plaintiff's  declaration  of  thre» 
counts;  and  that  the  first  count,  which  seek» 
to  recover  back  the  money  deposited  as  an 
unlawful  payment,  is  inconsistent  with  the 
second  count,  which  seeks  to  recover  on  the- 
certificate  of  deposit  as  a  valid  instrument. 
It  is  a  sutScient  answer  to  this  contention  to 
say  that  no  objection  was  made  to  the  decla- 
ration by  way  of  demurrer  or  otherwise,  at 
the  trial  or  before,  and  no  ruling  on  the  8ul>- 
ject  was  asked  for  at  the  trial,  or  was  madfr 
the  subject  of  an  exception.  Mo  objection  or 
exception  was  taken  to  the  verdict,  nor  did 
the  defendant  request  at  the  trial  that  the 
plaintiffshouidelecton  which  count  he  would, 
ask  a  verdict,  nor  did  the  defendant  request- 
the  court  to  ask  the  jury  to  state  on  which 
count  of  the  declaiatiun  the  verdict  was  rea- 
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dared.  *  We  see  no  inconsistency  between  the 
first  and  second  counts  of  the  declaratioa. 
They  were  in  substance  for  the  same  cause 
of  action,  and  the  Qrst  count  is  clearly  sufiS- 
dent  to  support  the  verdict.  Judgment  af- 
firmed. 


CU>  V.  8.  Mt) 

Babtom  t>.  United  States. 
(Januuiy  91, 1889.) 
AsKT  Airo  Natt— Pat-Mastze— IiONGKTiTT— Act 
or  1888. 

Act  Cong.  March  8, 1888,  provides  that  all  offi- 
cers of  the  uaw  shall  be  credited  with  the  act- 
ual time  they  may  have  served  as  officers  or  en- 
listed men  in  the  regular  or  volunteer  army  or 
navy,  or  both,  the  same  as  U  said  service  had 
i  been  continuous  in  the  regular  navy,  in  the  low- 
I  eet  grade  having  graduated  pay  held  by  such  of- 
ficer since  last  entering  the  service,  but  that 
nothing  therein  shall  be  construed  so  as  to  give 
additional  pay  to  such  officer  during  his  service  In 
the  volunteer  navy.  Plaintiff  entered  the  volun- 
teer navy  as  acting  assistant  pay-master,  and 
was  promoted  to  assistant  pay-master,  (which  en- 
tltledhim  to  receive  graduated  pay,)  and  was  aft- 
erwards appointed  pay-master  in  the  regular 
navy.  Helo,  that  he  is  not  entitled  to  the  pay  of 
the  several  grades  he  might  have  reached  had 
he  entered  the  regular  navy  when  he  entered 
the  volunteer  navy,  and  been  promoted  aooord- 
ing  to  the  rules  of  promotion. 

Appeal  from  the  Court  of  Claims. 

George  8.  Bouttoell,  for  appellant.  Atty. 
tfm.  Garland,  Asst.  Atty.  Gen.  Hoioard,  and 
F.  P.  Detoees,  for  the  United  States. 

FUIJ.EB,  C.  J.  This  is  an  appeal  from  a 
judgment  of  the  court  of  claims  finding  in 
favor  of  the  United  States,  and  dismissing 
the  petition  of  the  claimant.  Barton.  The 
findings  of  fact  and  conclusion  of  law  were 
as  follows:  "(1)  The  claimant  was  appointed 
acting  assistant  pay-master  in  the  volunteer 
nayy  of  the  United  States,  January  30, 1864; 
assistant  pay-master,  March  2,  1867;  passed 
aosistant  pay-master,  February  10, 1870;  and 
pay-master  in  the  regular  navy.  May  29, 
1{82.  He  has  been  continuously  in  the  navy 
from  bis  first  appointment  to  the  present 
time.  (2)  He  has  received  the  salary  and 
graduated  or  longevity  pay  allowed  by  the 
act  of  July  17,  1861,  (12  St.  at  Large,  258,) 
and  the  act  of  March  2, 1867,  c.  197.  §  3, 
(14  St.  at  Large,  516,  now  Bev.  St.  §  1412,) 
and  the  benefit  of  all  laws  in  force  during 

fthe  time  he  has  held  the  offices  mentioned  in 
the  preceding  finding,  except  that  be  has  re- 
ceived no  additional  benefits  under  the*act8 
Of  August  5.  1882,  c.  391,  (22  St.  at  Large, 
287,)  and  March  8. 1883.  c.  97,  (22  St.  at 
I^rge,  473.)  (3)  If  he  be  entitled  under  said 
last-mentioned  acts  of  1882  and  1883  to  al- 
lowance for  the  sums  which  he  would  have 
received  had  he  entered  the  regular  navy 
when  he  entered  the  volunteer  navy,  and  had 
he  been  promoted  from  time  to  time,  under 
the  rule  of  promotion  provided  by  the  He- 
vised  Statutes,  §^  1380,  1458. 1496,  and  the 
previous  statutes  embodied  therein,  the  de- 
fendant would  be  indebted  to  him  to  an 
aoaount  which,  for  reasons  which  appear  in 
tlie  opinion,  we  do  not  compute.  Conclusion 


of  Law.  Upon  the  foregoing  findings  of  fact 
the  court  decides,  as  a  conclusion  of  law,  that 
the  claimant  is  not  entitled  to  recover,  and 
his  petition  must  be  dismissed. " 

The  acts  of  congress  of  1882  and  1883  read' 
thus:  "And  all  officers  of  the  navy  shall  be 
credited  with  the  actual  time  they  may  have 
served  as  officers  or  enlisted  men  in  the  reg- 
ular or  volunteer  army  or  navy,  or  both,  and 
shall  receive  all  the  benefits  of  such  actual 
service  in  all  respects  in  the  same  manner 
as  if  all  said  service  had  been  continuous  and 
in  the  regular  navy:  provided,  that  nothing 
in  this  clause  shall  be  so  construed  as  to  au- 
thorize  any  change  in  the  dates  of  commis- 
sion or  in  the  relative  rank  of  such  officers." 
August  5, 1882,  c.  391,  (22  St.  at  Large,  287.> 
"And  all  officers  of  the  navy  shall  be  credited 
with  the  actual  time  they  may  have  served 
as  officers  or  enlisted  men  in  the  regular  or 
volunteer  army  or  navy,  or  both,  and  shall 
receive  all  the  benefits  of  such  actual  service 
in  all  respects  in  the  same  manner  as  if  all 
said  service  had  been  continuous  and  in  the 
regular  navy,  in  the  lowest  grade  having 
graduated  pay  held  by  such  officer  since  last 
entering  the  service:  provided,  that  nothing 
in  this  clause  shall  be  so  construed  as  to  au- 
thorize any  change  in  the  dates  of  commis* 
sion  or  in  the  relative  rank  of  such  officers: 
provided,  further,  that  nothing  herein  con- 
tsined  shall  be  so  construed  as  to  give  any 
additional  pay  to  any  such  officer  during  the 
time  of  his  service  in  the  volunteer  army  or 
navy."  March  8,  1888,  o.  97,  (22  St.  at^ 
Large,  473.)  § 

•  Under  the  provisions  of  the  act  of  July  17,» 
1861,  entitled  "An  act  to  provide  for  the  ap- 
pointment of  assistant  pay-masters  in  the 
navy,"  (12  St.  258,)  assistant  pay-masters 
were  entitled  to  receive  graduated  pay ;  and 
under  the  provisions  of  section  3  of  the 
act  of  March  2,  1867,  (14  St.  516;  Kev.  St.  § 
1412,)  Barton  received  a  credit  as  assistant 
pay-master  for  three  years  and  thirty-one 
days'  service  in  the  volunteer  navy  as  acting 
assistant  pay-master,  and  his  second  five 
years'  service  in  the  regular  navy  commenced 
after  the  expiration  of  the  five  years  preced- 
ing, including  therein  the  volunteer  service; 
and  he  has  consequently  received  all  the 
benefits,  under  the  longevity  pay  acts  of  his 
whole  service,  "as  if  all  such  service  had 
been  continuous  and  in  the  regular  navy." 

But  he  contends  that  if  he  had  been  ap- 
pointed in  the  regular  navy,  January  30, 
1864,  he  would  have  been  promoted  from 
time  to  time  earlier  than  he  was,  and  that  he 
is  entitled  to  pay  in  the  several  grades  of 
service  as  if  he  had  received  such  earlier  pro- 
motion; and  by  his  petition  he  claims  that 
the  difference  between  what  he  has  received 
and  what  he  would  have  received  if  he  had 
been  commissioned  as  assistant  pay-master, 
January  30,  1864,  when  he  entered  the  vol- 
unteer navy,  amounts  to  $7,672.40,  made  up 
of  the  differences  of  pay  in  the  several  grades 
if  he  had  attained  them  as  early  as  he  be- 
lieves he  would  if  bis  service  had  commenced 
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in  tbe  regular  navy.  The  argnment  Is  that, 
under  tbe  act  of  1883,  which  amended  and 
superseded  that  of  1882,  ofiScera  so  situated 
as  Barton,  while  denied  rank  and  commis- 
'  sions  under  the  statute,  have  the  right  to 
the  paj  of  the  several  grades  they  might 
have  reached  if  tiieir  appointments  In  the 
regular  navy  are  treated  as  having  been  made 
at  the  date  of  their  entry  into  the  volunteer 
service.  We  cannot  concur  in  this  interpre- 
tation of  the  act,  which,  in  our  opinion,  deals 
with  credit  for  length  of  service,  and  the  ad- 
ditional pay  which  arises  therefrom,  and  not 
with  the  matter  of  regular  salary,  and  has 
no  reference  to  beneBts  derived  from  promo- 
tion to  different  grades,  but  is  conQned  to  the 
d  lowest  grade  having  graduated  pay.  It  was 
g  upon  this  view  that  it  was  held  in  United 
•  States*  v.  Rockwell,  120  U.  S.  60.  7  Sup  Ct. 
Bep.  867,  that  the  eftect  of  the  act  was  to 
lengthen  the  time  of  service  in  the  lowest 
grade  having  graduated  pay  by  crediting  all 
previous  services  for  the  purpose  only  of  In- 
creasing longevity  pay  in  that  grade.  It  fol- 
lows that  the  court  of  claims  was  right  in  its 
conclusion  in  the  premises,  and  we  need  not 
enter  upon  tbe  consideration  of  what  the 
learned  chief  justice  of  that  court  correctly 
terms  "the  complicated  problem  of  promotion 
which  he  [Barton]  might  have  had.  Involv- 
ing, as  it  does,  tbe  promotiou  of  many  other 
officers  above  and  below  him  in  rank,  who 
would  in  like  manner  be  afCected  by  the  pro- 
visions of  the  statute,  and  whose  promotion, 
dependent  upon  previous  service  not  found 
in  this  case,  would  materially  affect  his 
own."  Tbe  judgment  appealed  from  is  af- 
firmed. 


(IM  n.  B.  »06) 

Union  FAa  Bt.  Co.  e.  McAu>ine  et  a2.> 
(January  28, 1889.) 

1.  SpBOIFIO  FKRrOBUANOB  — CdTTRACTS  BmOBCB- 
ABLB— CORPOIUTIONS— RlTITIOATIOH. 

Negotiations  and  a  contract  for  the  exchange 
of  land  were  entered  into  between  complainant 
and  the  offloers  of  a  railroad  company,  vrao  were 
not  authorized  by  the  board  of  directors  to  make 
the  contract,  but  subsequently  the  board  ratified 
the  contract,  and  directed  the  deed  of  the  com- 
pany to  be  executed,  upon  the  performance  of 
certain  conditions,  woloh  were  complied  with  by 
complainant.  Prior  thereto  both  parties  had 
taken  possession  of  the  respective  tracts,  and 
complamant  had  sent  a  deed  for  her  tract  to  the 
company.  Held,  that  the  contract  would  be 
speciflcally  enforced. 

I.  SaUI — CERTAraXT. 

The  contract  originally  provided  for  a  tract  of 
land  to  be  selected  by  complainant,  but  this  tract 
was  omitted  from  the  contract  as  ratified  by  the 
board  of  directors,  and  no  appeal  was  taken  by 
complainant  from  the  order  dismissing  tbe  bill 
as  to  such  tract.  Held  that,  the  remaining 
tracts  to  be  exchanged  being  sufficiently  identi- 
fied, the  contract  was  enforceable. 
8.  Same —  Frauds,  Statute  op— Fart  Pbrporm- 

ANCE. 

If  the  contract,  for  want  of  the  signature  of 
the  corporation  or  its  lawful  officers,  was  not 
strictly  within  the  statute  of  frauds,  the  posses- 
sion of  tbe  several  tracts,  and  the  erection  of 
buildings  and  improvements  thereon,  was  suffi- 
cient part  performance,  and  it  is  immaterial 
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that  possession  was  taken  befora  tk*  ratlfioa- 
tlon. 
4.  SAita. 

The  effect  of  complainant's  possession  aa  part 
peif ormanoe  is  not  weakened  by  the  fact  that  her 
husband  and  a  third  person  had  leased  the  land 
daring  the  previous  year,  before  the  negotia- 
tions were  opened:  it  not  appearing  that  the 
husband  remained  in  possession  after  tbe  termi- 
nation of  the  lease,  and,  tf  the  third  person  did 
so,  he  surrendered  it  when  Informed  of  tbe  e» 
change. 

6.  SAMa— RSLBASB. 

The  fact  that  complainant,  when  notlfled  that 
the  company  would  not  complete  its  contract 
wrote  to  the  company,  asking  when  they  would 
remove  their  tracks  from  her  land,  and  settla 
for  its  use,  to  which  the  company  answered  r»- 
questing  tmie  for  decision,  without  ever  reply- 
mg  further,  does  not  show  a  release  of  the  com- 
pany from  the  contract. 

6.  Railroad  C!oxta»ibs— CossouDATioit— Liabiv 

ITT  or  CONSOUDATBD  CoMPAITT. 

The  company  having  consolidated  with  aa- 
other  company  under  an  agreement  that  ths 
transfer  of  all  its  property  to  the  consolidated 
company  was  made  subiect "  to  all  liens,  charges, 
and  eqnitles  pertaining  thereto, "  the  obligatJona 
devolved  upon  the  consolidated  company,  and 
can  be  enforced  against  it. 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  tbe  District  of  Kansas. 

J.  P.  Usher,  John  F.  DUlon,  A..  L.  WiU- 
iams,  8.  Shellaharger,  and  /.  M.  Wilson,  for 
appellant.     Wm.  if.  Springer,  Jamet  M. 


Mason,  and  John  W.  Lay,  for  appellees. 


s 


Field,  J.  ♦  This  case  comes  from  tbe  clr-* 
cnit  court  of  the  United  States  for  the  dia-t. 
trict  of  Kansas.    It  is  a  suit  for  the  spectficg 
•performance  of  a  coutract  for  the  exchange* 
of  lands  in  the  state  of  Kansas  between  Ma- 
ria W.  McAlpine,  one  of  the  complainants 
below,  and  appellees  here,  and  the  E^ansas 
PaciUc  Railway  Company,  alleged  to  bare 
been  made  in  1878;  her  contention  being 
that  the  defendant,  the  Union  Pacific  Bail- 
way  Company,  has  succeeded,  not  only  to  tbe 
property,  but  to  the  obligations,  of  that  com- 
pany.   The  decree  of  the  otrcult  court  was 
in  favor  of  the  complainants,  and  the  case  is 
brought  here  on  the  appeal  of  the  defendants. 
McAlpine  v.  Railway  Co..  28  Fed.  Bep.  163. 

Nearly  every  fact  essential  to  the  mainte- 
nance of  the  suit  is  controverted,  and  in  rela- 
tion to  many  of  the  facts  there  is  a  perplex- 
ing conflict  of  evidence.  It  would  serve  no 
useful  purpose  to  detail  and  discuss  the  mass 
of  testimony  contained  in  the  record,  and 
show,  out  of  the  varying  statements  of  wib- 
nesses,  the  attendiint  circumstances  and  the 
accompanying  documents,  where  the  pre- 
ponderance of  evidence  rests  with  respect  to 
any  essential  matter.  We  shall  briefly  state 
tlie  facts  which  seem  to  us  to  be  sufficiently 
established.  It  appears  that  the  town  of 
Wyandotte,  in  Kansas,  is  situated  at  the 
junction  of  the  Khusiis  and  Missouri  rivers, 
and  that  on  the  16th  of  September,  1861,  the 
title  to  a  small  tract  of  land  bordering  on  the 
north  side  of  the  Kansas  river,  within  the 
town,  being  four  acres  in  extent,  and  known 
as  the  "Ferry  Tract,"  was  vested  in  one 
Isaiah  Walker  under  a  patent  of  the  United 
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States.  This  tract  afforded  an  arallable  and 
convenient  landing  from  the  steam-boats. 
On  the  21st  of  October,  1874,  the  title  to  it 
passed  to  Maria  W.  MoAlpine  by  convejance 
of  the  sheriff  of  Wyandotte  county,  under  a 
decree  of  the  district  court  of  the  Tenth  ju 
dicial  district  of  Kansas,  rendered  in  a  parti 
Uon  suit  between  her  and  parties  claiming 
interest  therein.  The  other  complainant 
and  appellee,  Nicholas  McAlpine,  is  the 
husband  of  Maria.  In  the  early  part  of 
1878  negotiations  were  had  between  the  Mc- 
Alpines  and  oflSoers  of  the  Kansas  Pacific 
Bail  way  Company  for  the  exchange  of  2  acres 

Sand  70-100  of  an  acre  of  this  Ferry  tract  for 
l,a  parcel  of  land  consisting  of  25^  acres,  lying 

*  north  of  Wyandotte,  then  owned  by  that'com- 
pany.  The  2  acres  and  70-100  of  an  acre 
were  valoed  by  the  McAlpines  at  $2,000. 
The  25i-acre  tract  held  by  the  railway  com- 
pany was  valued  at  81,500.  For  the  differ- 
ence in  value  the  McAlpines  offered  to  take  a 
quarter  section  of  land  in  Pottawatomie 
county,  Kan.,  which  was  estimated  to  be 
worth  83  an  acre.  The  negotiations  were  had 
with  the  company  through  its  president,  its 
general  superintendent,  and  its  attorney  at 
law.  It  does  not  appear  that  any  of  these 
oflScers,  except  its  president,  Bobert  £.  Carr, 
acted  apon  any  previous  authority  conferred 
by  the  board  of  directors.  All  its  members, 
however,  were  aware  of  the  negotiations, 
and  no  one  expressed  any  doubt  that  what 
was  done  in  the  matter  would  be  finally  ap- 
proved by  the  board.  Mr.  Carr  testified  that 
whatever  he  did  in  regard  to  the  exchange  as 
an  officer  of  the  railway  company  was  done 
after  consultation  and  advice  with  the  board 
of  directors,  and  that  in  this  case  he  also  con- 
sulted with  the  receiver.  The  railway  com- 
pany was  then,  and  for  some  period  subse- 
quently, in  the  hands  of  a  receiver  appointed 
in  a  foreclosure  suit  apparently  of  a  friendly 
ebaracter,  resulting  in  a  decree  extending  the 
time  for  paying  the  amount  due.  The  rights 
of  the  receiver  were  merely  temporary,  the 
title  of  the  property  remaining  in  the  railway 
company,  and  on  the  termination  of  the  re- 
ceivership possession  was  restored  to  the 
company.  Mr.  Carr,  after  becoming  ao- 
qoainted  with  the  terms  of  the  propos^  ex- 
change, and  acting  upon  the  advice  of  the 
board,  on  the  26th  of  February,  1878,  sent 
to  the  general  Buperintendentof  the  company 
the  following  communication:  "Kansas 
Paoifio  Eailwat,  Offiob  of  Qeneeal 
Manaoeb  for  the  Beoeivers,  St.  Louis, 

Feb.  26, 1878.    T.  F.  Oakea,  Qm.  Supt 

Deab  Sib:  Bespecting  the  settlement  fer 
right  of  way  with  McAlpine,  I  beg  to  say 
you  can  settle  with  him  on  the  basis  of  ex- 

cchanging  the  lot  of  land  belonging  to  com- 
f  pany  above  Wyandotte,  about  25  acres,  for 

*  bis  Walker  Ferry  tract.  •  That  we  will  also, 
in  addition,  give  him  one  hundred  and  sixty 
acres  of  land,  to  be  selected  by  him  out  of 
the  lands  of  the  company,  the  appraised 
price  of  which  does  not  exceed  five  hundred 
dollars;  back  taxes  and  claims  on  all  to  be 


satisfactorily  cleared  up.  Bespeotf ally,  Boa- 
EBT  £.  Cabb."  This  communication  was 
turned  over  by  the  general  superintendent  to 
the  attorney  of  the  company,  with  an  in- 
dorsement over  his  initials,  "Go  ahead  with 
this." 

The  McAlpines,  considering  the  proposi- 
tion.for  an  exchange  of  lands  as  accepted, 
and  the  terms  of  the  contract  as  settled,  on 
the  25th  of  March  following  executed  to  the 
Kansas  Pacific  Ballway  Company  a  deed  in 
due  form  of  the  2  acres  and  70-100  of  an 
acre.  In  this  deed  Isaiah  Walker  and  wife 
united,  and  it  was  then  transmitted  to  the 
Officers  of  the  railway  company  for  delivery. 
Soon  afterwards  the  McAlpines  went  into 
possession  of  the  25^acre  tract,  and  have 
remained  in  its  possession  ever  since.  They 
put  valuable  improvements  upon  the  land, 
and  there  are  now  many  buildings  upon  it. 
The  railway  company  had  been  permitted,  by 
the  McAlpines  and  their  predecessors,  to  lay 
a  railroad  across  the  Ferry  tract  for  tempo- 
rai-y  use  in  transporting  railroad  material 
from  steam-boats  to  its  main  line.  After 
the  acceptance  of  the  terms  of  the  proposed 
exchange,  the  railway  company  took  posses- 
sion of  the  entire  tract, — that  is,  of  the  2 
acres  and  70-100  of  an  acre,— and  kept  and 
used  it  until  the  consolidation  of  the  com- 
pany with  the  defendant,  when  its  possession 
and  use  passed  to  the  latter,  which  has  ever 
since  held  it.  But  it  was  not  until  the  28th 
of  June,  1878,  that  the  board  formally  acted 
upon  th6  subject.  What  was  then  done  ap- 
pears from  the  following  extract  from  the 
minutes  of  its  meeting:  "Pursuant  to  call  of 
the  president,  the  board  of  directors  of  the 
Kansas  Pacific  Bailway  Co.  met  at  the  office 
of  the  company,  in  St.  Louis,  on  Friday, 
June  28th,  instant,  at  2  P.  M.  Present:^ 
Messrs.  Perry,  Meier,  Edgell,  Tredway,^ 
Edgerton,  and  President  Carr.*  The  presi-* 
dent  presented  a  form  of  deed  to  Maria  W. 
McAlpine  to  25|  acres  of  land  in  Wyandotte 
county  in  exchange  for  two  and  seventy- 
hundredths  acres  of  land  at  the  tie  landing 
in  Wyandotte  county,  and  asked  for  instruc- 
tions in  regard  to  signing  the  same.  On 
motion  of  Mr.  Meier,  and  seconded  by  Mr. 
Perry,  it  was  resolved  that  the  exchange  of 
said  lands  be  made,  reserving  the  right  of 
way  therein,  and  the  deed  of  the  company  be 
properly  executed  and  delivered  to  Maria 
W.  McAlpine  whenever  the  land  to  be  con- 
veyed by  her  has  been  released  from  the  tax 
claim  thereon,  and  a  proper  deed  made  for 
the  same  is  delivered." 

It  appears  that,  pending  the  negotiations, 
and  before  this  action  of  the  board,  it  was 
discovered  that  a  small  part  of  the  Ferry 
tract  was  clouded  by  a  tax  claim  of  some 
kind,  and  it  is  to  the  release  of  th^it  claim 
that  reference  is  made  in  the  proceedings  of 
the  board.  The  McAlpines  were  informed 
by  the  attorney  of  the  company  uf  its  reso- 
lution. In  accordance  with  its  condition, 
they  proceeded  to  take  measures  to  remove 
the  tax  claim,  and  they  did  so  upon  the  ad- 
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vice  of  the  attorney,  by  bidding  in  the  prop- 
erty at  the  sale  made  for  such  tax,  which 
subjected  them  to  an  expenditure  of  several 
Iiundred  dollars.  They  then  notified  the  at- 
torney of  the  removal  of  the  claim,  and 
called  upon  the  company  to  execute  its  deed 
to  them  of  the  25^acre  tract  in  accordance 
with  the  contract.  This  the  company  post- 
poned doing  from  time  to  time  under  various 
pretenses  and  pretexts,  apparently  in  the  ex- 
pectation of  securing  by  delay  some  nndue 
advantage  over  the  McAlpines.  In  the 
mean  time  the  Kansas  Pacific  Company  be- 
came united  and  consolidated  with  the  Den- 
ver Pacific  Railway  &  Telegraph  Company 
and  the  Union  Pacific  Railway  Company, 
under  the  name  of  the  latter,  which  sets  up 
against  the  claim  of  the  McAlpines  that  the 
alleged  contract  for  an  exchange  of  lands 
was  never  made  with  the  Kansas  Pacific 
Company,  or,  if  made,  that  nothing  was  ever 
done  under  it  to  take  It  out  of  the  statute  of 
frauds;  and  that,  even  if  such  were  the  case, 
the  contract  was  not  enforceable  against  the 
defendant,  the  Union  Pacific  Company.  We 
do  not  state  the  several 'objections  urged 
against  the  demand  of  the  complainants  in 
the  language  of  the  appellants,  but  we  give 
the  substance  of  them,  or  at  least  of  such  of 
them  as  we  deem  of  sufficient  importance  to 
notice. 

Some  criticism  is  made  by  the  appellants 
upon  the  form  of  the  allegations  respecting 
the  contract  with  the  Kansas  Pacific  Com- 
pany. It  is  alleged  that  such  contract  was 
with  the  defendant  in  1878,  acting  under  the 
name  and  style  of  the  Kansas  Pacific  Rail- 
way Company,  when  the  defendant  company 
was  not  organized  until  1880.  It  is  true,  the 
form  of  the  allegation  is  not  apt,  or  even  ac- 
curate, but  it  does  not  appear  to  have  misled 
the  defendant  in  any  respect,  and  the  case 
was  heard  on  its  merits,  as  though  the  alle- 
gations had  followed  the  order  in  which  the 
proceedings  were  taken  by  the  original  com- 
pany afterwards  merged  and  consolidated 
into  the  defendant  company.  We  do  not, 
therefore,  allow  the  criticism  to  afCect  our 
decision.  It  was  not  made  in  the  court  be- 
low, where  objections  to  the  form  of  aver- 
ments should  be  presented  if  they  are  to  be 
considered  here. 

We  agree  with  the  circuit  coart  that  the 
record  of  the  board  of  directors  of  the  Kansas 
Pacific  Railway  Company  of  the  28th  of  June, 
1878,  measures  and  fixes  the  limits  of  the 
liabilities  and  obligations  of  that  company. 
Itshows  a  ratification  of  the  past  negotiations 
between  the  McAlpines  and  the  company 
for  the  exchange  of  the  2  acres  and  70-100  of 
an  acre  of  the  Ferry  tract  for  tlie  254-acre 
tract.  It  does  not,  it  is  true,  make  any  men- 
tion of  the  160  acres  in  Pottawatomie  county, 
bnt  of  that  land  we  need  not  concern  our- 
selves, for  as  to  it  the  bill  was  dismissed,  and 
no  appeal  was  taken  by  the  complainants. 
If  they  were  willing  to  accept  a  deed  of  the 
254-acre  tract  in  exchange  for  the  2  acres  and 
70-100  of  an  acre  of  the  Ferry  tract,  it  did 


not  lie  with  the  railway  company  to  complain 
that  they  did  not  make  a  claim  for  the  other 
land.  It  certainly  was  no  ground  for  the 
company  to  repudiate  the  contract  as  ratified 
that  it  called  for  less  than  was  originally 
agreed  upon.  That  land  being  left  out  of 
consideration,  we  have  the  respective  parcelsa 
to  be  exchanged  sufficiently  identified,  and^ 
from  otherMocuments  they  can  be  described* 
by  metes  and  bounds.  That  is  certain,  as 
the  maxim  obtains,  which  can  be  rendered 
certain.  And  if  the  contract,  for  want  of 
the  signature  of  the  corporation  or  of  its  law- 
fully authorized  agents,  Is  not  strictly  within 
the  statute  of  frauds,  yet  the  possession  taken 
of  the  several  parcels — of  the  25i-acre  tract 
by  the  McAlpines,  and  of  the  2.70-acre  tract 
by  the  railway  company — in  pursuance  of 
such  contract,  and  continued  ever  since,  and 
their  expenditures  for  buildings  and  other 
improvements  upon  the  respective  parcels, 
constitute  a  part  performance  sufficient  to 
take  the  contract  out  of  the  operation  of  the 
statute,  and  authorize  a  decree  for  its  full 
performance.  The  fact  that  possession  was 
taken  before  the  ratification  of  the  board  in 
June,  1878,  did  not  impair  the  effect  of  that 
possession  as  an  act  of  part  performance. 
The  taking  possession  of — that  is,  exercising 
control  and  dominion  over — the  property  was 
referable  entirely  to  the  contract.  It  was  an 
act  done  with  respect  to  the  property  by  the 
consent  of  the  vendor,  which  would  not  have 
been  done  if  there  had  been  no  contract. 
This  consent  gave  to  the  act,  which  would 
otherwise  have  been  tortious,  its  character 
as  one  of  part  performance. 

It  is  not  perceived  how  the  effect  of  this 
possession,  taken  in  behalf  of  Mrs.  McAlpine, 
— for  it  was  in  her  interest  alone  that  the  ex- 
change was  made,  the  title  to  the  Ferry  tract 
being  in  her  and  not  in  her  husband, — is  de- 
stroyed or  weakened  as  an  act  of  part  per- 
formance by  the  fact  that,  in  June  of  the 
previous  year,  Mr.  McAlpine  and  one  Arthur 
had  taken  a  lease  of  the  25^acre  tract  until 
January  1,  1878.  It  does  not  appear  that 
Mr.  McAlpine  remained  upon  the  land  after 
the  termination  of  the  lease,  which  was  be- 
fore negotiations  were  opened  for  its  acqui- 
sition, by  exchanging  for  it  the  property  of 
Mrs.  McAlpine.  If  Arthur  remained  upon 
the  premises  after  such  termination,  he  sur^ 
rendered  and  left  them  when  informed  that 
the  contract  for  the  exchange  had  been  made. 
It  is  plain,  in  our  judgment,  that  the  subse- 
quent possession  of  Mrs.  McAlpine,  to  whom 
the  deed  of  the  company  was  to  be  executed, 
was  taken  under  that  contract,  and  that  the 
improvements  were  made  on  the  faith  that  iugj 
pursuance  of  it  the  title  would  be  conveyed^ 
to  her.  *  Nor  do  we  perceive  that  the  obliga-*. 
tion  of  the  contract  was  released  or  impaired 
by  the  fact  that  when  in  April,  1880,  the  su- 
perintendent notlQed  Mr.  McAlpine  that  the 
company  would  not  make  the  exchange,  Mrs. 
McAlpine  wrote  to  him  asking  when  the  com- 
pany would  be  ready  to  remove  its  track  from 
ber  land  and  come  to  a  settlement  for  its  use. 
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That  inquiry  drew  from  the  superintendent 
a  request  that  slie  would  "delay  conclusions" 
until  he  could  confer  with  New  York  parties. 
Her  letter  referred  to  the  contract  made  two 
years  before,  and  stated  tliat  then  an  ex- 
change of  lands  was  considered  desirable  by 
the  railway  people,  as  they  had  been  using 
her  land  for  several  years  for  a  steam-boat 
landing  and  wharf,  and  were  still  using  it, 
without  making  any  compensation  for  its 
Qse.  The  inquiry  which  followed  was  in- 
tended as  an  intimation  of  what  would  be  ex- 
pected if  the  contract  were  abandoned,  not 
as  a  consent  to  such  abandonment,  but  it  is 
seized  hold  of  and  put  forth  by  the  defendant 
as  an  admission  that  no  contract  was  ever 
concluded.  It  does  not,  in  our  judgment, 
justify  any  such  inference.  Nothing  was 
ever  heard  from  the  New  York  parties,  nor 
does  it  appear  that  any  commuuication  was 
ever  made  to  them  on  the  subject.  And  Mrs. 
McAlpine  afterwards  called  upon  the  com- 
pany to  execute  its  deed  pursuant  to  its  con- 
tract. It  was  not  until  some  time  in  Decem- 
ber, 1880,  that  the  general  superintendent  in- 
formed her  tliat  the  contract  for  the  exchange 
of  the  25^acre  tract  would  not  be  carried  out 
under  any  circumstances,  but  that  he  would 
take  the  responsibility  of  paying  her  81,500 
for  her  land  as  an  amicable  settlement.  In 
January,  1881,  the  present  suit  was  com- 
menced ;  and  if,  under  the  pretexts  put  forth 
by  the  company,  the  performance  of  the  con- 
tract could  be  defeated,  a  great  wrong  would 
be  done  to  the  complainants.  Their  posses- 
sion, instead  of  being  lawful,  might  be  treat- 
ed as  a  continuing  trespass  upon  the  property 
of  the  railway  company;  and  the  improve- 
ments placed  upon  the  land,  and  the  conse- 
quent increase  in  its  value,  would  be  lost  to 
them.  It  is  the  wrong  and  hardship  which 
would  be  done  to  a  purchaser  under  these 
circumstances,  by  allowing  the  vendor  to  es- 
«  cape  from  the  obligiitions  of  his  contract  for 
n  the  want  of  some  formality  in  its  execution, 
•  thatTsonstitutethe  ground  of  the  jurisdiction 
of  courts  of  equity  in  such  cases  to  compel 
performance.  A  principle  of  common  justice 
forbids  that  one  shall  be  permitted  to  lead 
another  to  act  upon  a  contract  of  purchase 
with  him,  and  incur  expenses  by  reason  of 
it,  and  then,  upon  some  pretext  of  a  defect 
in  a  matter  of  form,  refuse  compliance  with 
its  provisions,  and  thus  deprive  the  purchaser 
of  the  benefit  of  his  labor  and  expenditures. 
Courts  of  equity  in  such  cases  interfere  and 
compel  the  vendor  to  keep  his  engagements. 
Lester  v.  Foxcroft,  1  Colles,  10a;  Wills  v. 
Stradling,  3  Ves.  878,  381;  Gregory  v.  Mig- 
hell,  18  Yes.  328;  Farkhurst  v.  Ck>rUaud,  14 
Johns.  15. 

The  obligation  of  the  Kansas  Pacific  Rail- 
way Ciompany  to  execute  the  contract  by  a 
conveyance  of  the  254-acre  tract  to  the  Mc- 
Alpines  passed  with  the  property  to  the  de- 
fendant, the  Union  Pacific  Railway  Com- 
pany, upon  the  consolidation  of  the  two 
companies  under  the  latter  name.  When- 
ever  property  charged  with  a  trust  is  con- 
▼.9s.c.— 19 


veyed  to  a  third  party  with  notice,  he  will 
hold  it  subject  to  that  trust,  which  he  may 
be  compelled  to  perform  equally  with  the 
former  owner.  The  vendee  in  that  case 
stands  in  the  place  of  such  owner.  Taylor 
v.  Stibbeit,  2  Ves.  Jr.  437,  439;  Dunbar  v. 
Tredennick.  2  Ball  &  B.  304,  319.  Without 
reference,  therefore,  to  the  articles  of  union 
and  consolidation,  the  Union  Pacific  Rail- 
way Company  would,  on  general  principles, 
be  held  to  complete  the  contract  made  with 
the  Kansas  Pacific  Company,  and  the  articles 
in  specific  terms  recognize  this  obligation. 
The  union  and  consolidation  embraced  three 
companies, — the  Denver  Pacific  Railway  & 
Telegraph  Company  as  well  as  the  Kansas 
Pacific  Company  and  the  Union  Pacific  Com- 
pany. By  the  eighth  article,  the  three  com- 
panies transferred  to  the  consolidated  com- 
pany all  their  rights,  privileges,  exemptions, 
and  franchises,  and  all  their  property,  real, 
personal,  and  mixed,  with  the  appurte- 
nances; with  a  declaration  that  the  assign- 
ment and  transfer  were  made  "subject  to  all 
liens,  charges,  and  equities  pertaining  there- 
to." The  tenth  article  exempted  the  new 
company  from  any  separate  or  individual  lia- 
bility for  the  outstanding  debts,  obligations, 
or  liabilities  of  the  respective  constituent^ 
companies;  but  it  also  provided  that  nothing  jj 
•therein  contained  should  "prevent  any  valid* 
debt,  obligation,  or  liability  of  either  constit- 
uent company  from  being  enforced  against 
the  property  of  the  proper  constituent  com- 
pany," which  by  force  of  the  articles  became 
the  property  of  the  consolidated  company. 
The  property  transferred,  which  included 
the  254-acre  tract,  thus  passed  to  the  new 
company,  subject  to  all  charges,  liens,  and 
equities  to  which  it  was  before  subject,  and 
the  obligation  of  the  Kansas  Pacific  Company 
to  make  a  conveyance  of  that  tract  devolved 
upon  the  defendant. 

The  same  principle  applies  also  to  the 
mortgage  executed  in  1879  by  the  Kansas 
Pacific  Company  to  Gould  and  Sage,  as  trus- 
tees, covering  the  25|-acre  tltict.  At  that 
time  the  order  of  June  28,  1878,  was  a  mat* 
ter  of  record  in  the  books  of  the  Kansas  Pa* 
dfic  Company,  and  the  Mc Alpines  were  in 
possession  of  the  tract.  Under  these  circum- 
stances, it  may  be  claimed  that  the  property 
was  taken  by  the  trustees  with  notice  of  the 
rights  of  the  complainants,  and  therefore 
subject  to  their  enforcement.  It  is  sufficient 
that  the  Union  Pacific  Company  cannot  set 
up  that  mortgage  as  a  release  from  its  obli- 
gation to  make  a  conveyance  in  execution  of 
the  contract  with  the  McAlpines.  Decree 
alfirmed. 


ci»v.B.ta) 
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(Jannary  28,  1889.) 

1.   CointTS— Fedbbal   Jubisdiotiok — ClTIZBirSHiy 
— Pbacticb. 

Under  act  Cong.  Marob  8, 1875,  {  6,  providing 
that  if  it  shall  appear  to  the  satisf  acUon  of  the 
circuit  court,  at  any  time  after  suit  has  been 
brought  or  removed  Uiereto,  "that  such  suit 
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doM  not  really  snS  snbstenttally  InTolre  s  dl«- 

Sute  or  eoatroversy  properly  within  the  juria- 
iotloii  of  said  circuit  oourt, "  etc.,  the  suit  shall 
be  dismissed,  the  oourt  is  bound  to  dismiss  a  suit 
depending  for  federal  jurisdiction  upon  the  non- 
residence  of  the  plainuff,  when  it  is  made  to  ap- 
pear that  he  is  not  In  fact  a  non-resident. 

Il  Saxb— WiiTiB  or  OBjvoTtoir. 

In  such  case  defendant  does  not  preclude  Um- 
Mlf  from  raisinK  the  question  of  iurisdiction  by 
interposing  a  plea  of  former  adjndioation,  and 
wilting  until  It  is  decided  against  him.  The 
oourt  is  bound,  eren  of  its  own  motion,  to  deter- 
mine questions  of  juriBdiotion  whenever  and 
however  they  are  presented. 

M,  Bams — CinzaNSHir^-CHAKOB  or  Doiiioiui. 
While  the  fact  that  a  change  of  domicile  ia  in- 
duced bv  the  purpose  of  invoking  federal  juris- 
diction does  not  affect  the  right,  yet  where  the 
•ole  object  in  removing  from  one  state  to  an- 
other is  to  be  enabled  to  sue  in  the  federal  court, 
and  the  removal  is  without  any  present  inten- 
tion to  remain  permanently  or  for  an  indefinite 
time,  but  with  a  present  intention  to  return  as 
soon  as  the  purposes  of  the  suit  are  accom- 
plished, there  is  no  change  of  domicile. 

Appeal   from  the   Circuit  Court  of  the 

•  United  States  for  the  Middle  District  of  Ala- 
Mbama. 

*  *The  first  asaigament  of  error  relates  to  the 
action  of  the  circuit  court  in  overruling  a 
motion  to  diamias  this  suit,  as  one  not  reallj 
and  substantially  involving  a  dispute  or  con- 
troversy properly  within  its  jurLsdiction. 
On  the  7th  of  July,  1884,  the  present  appel- 
lee, James  N.  Gilmer,  who  was  then,  and 
during  all  bis  previous  life  had  been,  a  citi- 
zen of  Alabama,  instituted  a  suit  in  equity, 
in  one  of  the  chancery  courts  of  that  state, 
against  Josiah  Morris,  individually,  and 
against  Josiah  Morris  and  F.  M.  Billing  as 
composing  the  firm  of  Josiah  Morris  &  Co.,  cit- 
izens of  Alabama.  Its  object  was  to  obtain 
a  decree  declaring  that  the  transfer,  by  the 
plaintiff  to  Morris,  of  60  shares  of  the  capi- 
tal stock  of  the  Elyton  Land  Company,  an 
Alabama  corporation,  was  made  in  trust  and 
as  collateral  security  for  the  payment  of  a 
debt  due  from  the  plaintiS  to  Josiah  Morris 
&  Co.;  ordering  an  accounting  in  respect  to 
the  amount  of  that  debt,  the  value  of  the 
stock,  and  the  dividends  thereon  received  by 
Morris;  and  directing  him  upon  the  pay- 
ment of  the  debt  and  interest,  or  so  much 
thereof  as  appeared  to  be  unpaid,  to  transfer 
&)  shares  of  the  stock  to  the  plaintiff,  and 
pay  over  any  dividends  received  in  excess  of 
the  debt  due  from  the  latter.  Besides  put- 
ting in  issue  all  the  material  averments  of 
the  bill,  the  answer  relied  upon  laches  and 
the  statute  of  limitations  in  bar  of  the  suit. 
The  cause  went  to  a  hearing,  upon  pleadings 
and  proofs,  and  on  the  29th  of  April,  1885,  a 
final  decree  was  rendered  dismissing  the 
suit;  the  chancery  court  holding  that  the 
claim  was  barred  by  the  statute  of  limita- 
tions. Upon  appeal  the  decree  was  affirmed 
by  the  supreme  court  of  Alabama  on  the  27th 
of  January,  1886.  That  court,  as  appeal's 
from  the  opinion  of  its  chief  justice,  refused 
to  modify  the  decree,  so  as  to  make  it  a  dis- 
missal without  prejudice  to  another  suit. 
Gilmer  v.  Morris,  80  Ala.  78.    The  present 


suit  was  instituted,  September  20, 1886,  ln§ 
*the  circuit  court  of  the  United  States  by  60** 
mer,  claiming  to  be  a  citizen  of  Tennessee, 
against  Morris  and  Billing.  It  relates  to  the 
same  shares  of  stock,  and  the  relief  asked  is 
that  Morris  be  decreed  to  account  for  and 
pay  over  to  the  plaintiff  all  dividends  paid 
after  it  came  to  the  defendant's  hands,  (after 
deducting  Gilmer's  indebtedness  to  Morris  or 
to  Morris  &  Co.,)  and  to  transfer  the  60 
shares  of  stock  to  the  plaintiff.  The  defend- 
ants filed  a  plea  setting  up  the  final  decree 
in  the  state  court  in  bar  of  the  present  suit. 
That  plea  having  been  overruled,  (30  Fed. 
Rep.  476,)  they  separately  answered;  Billing 
disclaiming  any  interest  in  the  stock,  or  in 
the  dividends  thereon.  The  plaintiff  filed  a 
replication.  Subsequently,  December  16, 
1887,  the  defendant  Morris  filed  in  the  cause 
the  affidavit  of  A.  S.  Gerald  to  the  effect  that, 
in  a  conversation  held  by  him  with  the  plain- 
tiff on  or  about  November  14, 1887,  the  lat- 
ter informed  him  "that  he  had  returned  to 
the  city  of  Montgomery  to  reside  permanent- 
ly, and  had  been  living  liere  with  that  intent 
some  time  previous  to  said  conversation;" 
and  also  his  own  affidavit  to  the  effect  that  he 
had  been  informed  and  believed  that  the 
plaintiff  returned  to  the  city  of  Montgomery 
"some  time  in  the  latter  part  of  May  or 
early  part  of  June,  1887,  with  the  purpose 
and  intent  of  permanently  residing  in  the 
state  of  Alabama,  and  has  continuously  re- 
sided in  said  state  of  Alabama  ever  since 
said  time. "  On  the  17th  of  November,  1887, 
before  the  final  hearing  of  the  cause,  the  de- 
fendants, with  leave  of  court,  filed  a  written 
motion  for  the  dismissal  of  the  suit,  upon 
the  ground  that  it  did  not  really  and  substan- 
tially involve  a  controversy  within  the  juris- 
diction of  the  circuit  court;  basing  his  mo- 
tion upon  the  above  affidavits  of  Gerald  and 
Morris,  and  upon  the  depositions  of  the 
plaintiff,  and  of  his  father,  F.  M.  Gilmer, 
taken  in  this  cause  in  behalf  of  the  plaintiff. 
The  father,  in  his  deposition  taken  de 
bene  esse,  October  27, 1886,  makes  the  follow- 
ing statements  on  cross-examination:  "Ques- 
tion. Where  does  your  son,  J.  N.  Gilmer, 
now  reside?  Answer.  He  resides  in  Mem-gg 
phis,  Tenn.  Q.  When  did  he  remove  there?g 
A.  I  think  he  removed  in  April  or  May.*  Q.» 
Of  this  year?  A.  Yes,  sir;  of  this  year.  Q. 
Did  he  take  his  family  with  him?  A.  He 
did.  Q.  Did  he  take  his  furniture  with  him? 
A.  He  did.  Q.  Is  not  his  home  at  present 
furnished  with  the  same  furniture  and  pict- 
ures that  were  in  it  when  he  was  there? 
A.  No,  sir.  Q.  Does  any  one  occupy  his 
house?  A.  Yea,  sir.  Q.  Who?  A.  Mr. 
Mitchell.  Q.  How  long  has  he  occupied  it? 
A.  I  think  he  occupied  it  on  tfae  first  of  the 
month;  it  was  rented  to  him  the  month  be- 
fore. Q.  You  think  he  occupied  it  from  the 
Ist  of  October?  A.  Yes,  sir.  Q.  I  ask  you  if 
up  to  the  1st  of  October  bis  furniture  and 
effects  were  not  in  the  house?  A.  No,  sir, 
his  effects  went  with  him.  Q.  Did  he  re- 
move all  his  furniture?    A.  Yes,  sir.    Q. 
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Were  not  pictures  left  banging  on  the  wall 
of  the  house?  A.  No,  sir.  Q.  Did  he  not 
move  to  the  state  of  Tennessee  for  the  pur- 
pose of  bringing  this  suit  in  the  United  States 
court,  and  did  he  not  so  view  it  before  he 
left?  A.  That  is  a  question  that  he  only  can 
answer.  I  cannot  answer  for  him.  Q.  I 
ask  you  if  he  did  not  tell  yon  that  his  pur- 
pose in  moving  to  Ten  nessee  was  for  the  pur- 
pose of  bringing  this  suit  in  the  United  States 
court?  A.  He  did  not  tell  me  that.  Q.  I 
ask  yon  if  yon  do  not  know  that  it  was  his 
purpose,  and  if  it  was  not  done  under  advice? 
A.  I  can  tell  you  what  I  believe,  but  I  can- 
not tell  you  what  I  know  about  it.  I  do  not 
know  it.  Q.  You  say  yon  do  not  know 
whether  that  was  his  purpose,  or  whether  he 
was  ever  so  advised?  A,  Well,  I  can  say  I 
advised  him  to  do  that.  Q.  Well,  before  bis 
removal?  A.  Yes,  sir.  Q.  How  long  be- 
fore he  removed  was  it  that  you  advised  him? 
A.  Well,  It  wiis  some  months.  Q.  When  did 
you  advise  him?    Was  it  after  the  decision  of 

•  the  supreme  court  of  Alabama  in  the  chancery 
n  suit   that  you   have  spoken   of?    A.  Yes, 

•  sir;  It  was  after  that.*  Q.  I  ask  you  If  you 
didn't  advise  him  to  move  for  the  purpose  of 
bringingthis  suit  in  the  United  States  court? 
A.  I  did.  Q.  And  he  changed  his  residence 
after  that  advice?  A.  I  can  say,  further,  that 
It  was  not  the  only  thing  that  induced  me  to 
advise  him.  I  wanted  him  relieved  from  his 
military  occupation.  I  did  not  think  that  he 
would  ever  succeed  in  business  as  long  as  he 
was  hanging  on  to  a  military  organization, 
and  I  thought  that  his  wife's  mother  lived  in 
Memphis,  and  the  family  there  were  very  de- 
siroos  that  they  should  go  there.  That  was 
really  the  primary  cause  of  my  advising  him, 
and  I  then  suggested  to  him :  'If  yon  go  there, 
you  will  then  have  an  opportunity  of  insti* 
tutingsuit,'  (in  United  States  court.)  The 
prime  object  was  to  get  him  rid  of  all  mili- 
tary organizations.  Q.  But  part  of  the  pur- 
pose was  to  get  him  so  that  he  could  Insti- 
tute suit  in  the  United  States  court?  A. 
Well,  it  was  Incidental.  The  primary  pur- 
pose with  me  was  to  get  him  square  out  of 
the  military  organization.  Q.  Don't  you 
know  that  lie  said  his  purpose  in  moving  to 
Tennessee  was  to  bring  this  suit  in  the  United 
States  court?  A.  I  do  not  know  that  he 
said  that.  I  may  have  heard  him,  but  I  can- 
not now  bring  It  to  mind.  Q.  Don't  you 
know  that  it  was  his  purpose  to  return  here 
at  the  termination  of  this  suit;  don't  you 
know  this?  A.  I  do  not.  Q.  Do  you  know 
that  he  has  moved  to  Tennessee  permanently, 
or  with  a  view  of  remaining  there?  A.  I  do 
not.  Q.  Has  he  gone  into  any  business  In 
Tennessee?  A.  He  has.  Q,  What  is  his 
bnsiness?  A.  C!otton-ginning  business.  Q. 
On  his  own  account?  A.  No,  sir;  in  con- 
nection with  others.  Q.  Is  he  proprietor  or 
employe?  ^.  1  really  do  not  know.  Q.  Do 
you  know  whether  he  has  made  any  Invest- 
ment In  Tennessee?  J..  I  do  not.  Q.  Have 
bis  business  connections  here  been  severed? 
A.  Yes.    sir.     Q.  Entirely?     A.  Yes.  sir; 


entirely.  Q.  How  long  before  this  present^ 
suit  begun  did  hemove;>to  Tennessee?  A.  I' 
do  not  know  when  this  suit  was  Instituted. 
exactly;  but  I  suppose  about  four  or  Ave 
months.  Q.  What  month  did  he  move  away 
in;  do  }-ou  know  ?  ^.  I  do  not  bear  In  mind 
the  exact  date;  I  think  It  was  In  April.  Q. 
Of  this  year?  A.  Yes,  sir.  Q.  When  did 
yon  say  that  your  intimacy  with  Mr.  Morris 
ceased?  A.  At  the  institution  of  thissuitot 
J.  N.Gilmer  in  tlie  chancery  court.  •  •  • 
Q.  Tliat  suit  was  commenced  in  the  chancery 
court  of  Alabama  by  Gilmer,  the  same  plain- 
tiff, with  Morris,  the  same  defendant,  and 
prosecuted  through  the  chancery  court,  and 
then  went  to  the  supreme  court  on  appeal,  did 
it  not?  A.  It  did.  *  *  *  Q.  And  you 
were  examined  as  a  witness?  A.  I  was.  Q. 
Is  not  this  a  continuation  of  that  same  con- 
troversy,— that  suit?  ^.  It  Is  a  continua- 
tion of  the  merits  of  the  same  transao* 
tion,  but  It  Is  a  new  controversy.  Q.  How 
old  are  you,  Mr.  Gilmer?  A.  I  am  76 
years  old.  Redirect  examination.  Q.  Do 
you  know  whether  J.  N.  Gilmer  sold  his  resi- 
dence before  he  left?  A.  He  did.  Q.  Did 
he  sell  any  other  property, — did  he  sell  his 
cows  and  horses?  A.  He  sold  everything, 
sir,  that  he  didn't  carry  with  him.  Q.  Before 
he  went  to  Memphis?  A.  Yes,  sir."  The 
plaintiff,  In  his  deposition  taken  April  26. 
1887,  made  these  statements  on  cross-exam- 
ination: "Question.  Where  do  you  reside 
now?  Anmoer.  In  Memphis.  Q.  What 
state?  A.  The  state  of  Tennessee.  Q.  How 
long  have  you  resided  there?  A.  One  year. 
Q.  Did  you  not  go  there,  Mr.  Gilmer,  for  the 
purpose  of  getting  Jurisdiction  to  the  federal 
court  of  this  state?  A.  I  did,  sir.  Q.  Is  it 
your  purpose  to  return  to  Montgomery  It  you 
gain  this  suit?  A.  That  depends  altogether 
upon  circumstances.  Q.  What  oiroumstan^.^ 
ces?  ^.  If  inducements  be  offered  to  make g 
it  to  my  interest,  I  may.  *  Q.  Well,  is  there* 
not  expectation  that  such  Inducements  will  be 
offered?  A.  I  have  bad  inducements  offered, 
but  I  have  not  accepted.  Q.  I  repeat  the 
question :  Is  it  not  your  expectation  that,  lo 
the  event  you  gain  this  suit,  such  induce- 
ments will  be  offered  you  to  return  here  that 
you  will  accept  them?  A.  Yes,  sir.  Q.  So 
that  yon  think,  if  you  gain  this  suit,  you  will 
come  back  to  Montgomery  to  live?  A.  Yes, 
sir.  Q.  Were  you  born  and  raised  here  in. 
Montgomery?  A.  I  was.  Q.  And  lived 
here  until  May,  1885,  or  June,  was  it?  A.  I 
left  here  on  the  first  day  of  May,  1886.  Q. 
That  was  after  the  suit  in  the  state  chancery 
court  had  l)een  decided  against  you  in  the 
supreme  court  of  Alabama?    A.  Yes,  sir." 

Upon  consideration  of  said  affidavits  and 
depositions,  and  after  argument  by  counsel 
for  the  respective  parties,  the  motion  to  dis> 
miss  was  denied.  The  cause  subsequently 
went  to  a  final  decree,  giving  the  plaintiff 
the  relief  asked.    85  Fed.  Rep.  682. 

H.  O.  Tompkins,  A.  T.  London,  D.  8. 
Troy,  and  S.  ff.  Rice,  for  appellant.     W.  A. 
Qunter  and  H.  C.  SempU,  for  appellee.  ^ 
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•  *  Mr.  Justice  Hablak,  after  stating  the 
facti  in  tile  foregoing  language,  delivered 
the  upinion  of  tlie  court. 

It  ia  unnecessary  to  decide  whether  the 

circuit  court  erred  in  overruliiig  the  plea  of 

former  adjudication,  or  in  rendering  the  de- 

u  cree  appealed  from;  for  we  are  of  opinion 

g  that  the  motion  to  dismiss  the  suit,  as  one 

*  not  realiy  involving  a^ontroversy  within  its 
jurisdiction,  should  have  been  sustained.  It 
is  provided  by  the  fifth  section  of  the  act  of 
March  3,  1875,  (18  St.  472,)  determining  the 
jurisdiction  of  the  circuit  courts  of  the 
United  States,  that  if  in  any  suit  commenced 
In  one  of  sucti  courts  "it  shall  appear  to  the 
satisfaction  of  said  circuit  court,  at  any 
time  after  such  suit  has  been  brought  or  re- 
moved thereto,  that  such  suit  does  not  really 
and  substantially  involve  a  dispute  or  contro- 
versy properly  within  the  jurisdiction  of  said 
circuit  court,  or  that  the  parties  to  said  suit 
have  been  improperly  or  collusively  made  or 
joined,  either  as  plaintiffs  or  defendants,  for 
the  purpose  of  creating  a  case  cognizable  or 
removaljle  under  this  act,  the  said  circuit 
court  shall  proceed  no  further  therein,  but 
shall  dismiss  the  suit,  or  remand  it  to  the 
court  from  which  it  was  removed,  as  justice 
may  require,  and  shall  make  such  order  as 
to  costs  as  shall  be  just." 

The  case  presents  no  question  of  a  federal 
nature,  and  the  jurisdiction  of  the  circuit 
court  was  invoiced  solely  upon  the  ground 
thtA,  the  plaintiff  was  a  citizen  of  Tennessee, 
and  the  defendants  citizens  of  Alabama. 
But  if  the  plaintiff,  who  was  a  citizen  of 
Alabama  when  the  suit  in  the  state  court 
was  determined,  had  not  become,  in  fact,  a 
citizen  of  Tennessee  when  the  present  suit 
was  instituted,  then,  clearly,  the  controversy 
between  him  and  the  defendants  was  not  one 
of  which  the  circuit  court  could  properly 
take  cognizance;  in  which  case  it  became  the 
duty  of  that  court  to  dismiss  it.  It  is  true 
that,  by  the  words  of  the  statute,  this  duty 
arose  only  when  it  appeared  to  the  satisfac- 
tion of  the  court  that  the  suit  was  not  one 
witliln  its  jurisdiction.    But  if  ttie  record 


from  which  the  record  comes.  This  question 
the  court  is  bound  to  ask  and  answer  for  it- 
self, even  when  not  otherwise  suggested,  and 
without  respect  to  the  relations  of  the  par- 
ties to  it. "  To  the  same  effect  aio  Bridge  Ck>. 
V.  OtoeCo.,  120U.  S.  225, 7  Sup.  Ct.  Bep.  552; 
Grace  v.  Insurance  Co.,  109  U.  S.  278,  283, 
3  Sup.  Ct.  Rep.  207;  Blacklock  v.  Small,  127 
U.  S.  96, 105, 8  Sup.  Ct.  Bep.  1096;  and  other 
cases.  These  were  cases  in  which  the  rec- 
ord did  not  affirmatively  show  the  citizenship 
of  the  parties,  the  circuit  court  being  without 
jurisdiction  in  eitlierof  them  unless  the  par- 
ties were  citizens  of  different  states.  But  the 
above  rule  is  equally  applicable  in  a  case  in 
which  the  averment  as  to  citizenship  is  suffi- 
cient, and  such  averment  is  shown,  in  some 
appropriate  mode,  to  be  untrue.  While  un- 
der the  judiciary  act  of  1789  an  issue  as  to 
the  fact  of  citizenship  could  only  be  made  by 
a  plea  in  abatement,  when  the  pleadings 
properly  averred  the  citizenship  of  the  par- 
ties, the  act  of  1875  imposes  upon  the  circuit 
court  the  duty  of  dismissing  a  suit,  if  it  ap- 
pears at  any  time  after  it  is  brought,  and  be- 
fore it  is  finally  disposed  of,  that  it  does  not 
really  and  substantially  involve  a  controversy 
of  which  it  may  properly  take  cognizance. 
Williams  v.  Nottawa,  104  U.  8.  209,  211; 
Farraington  v.  Pillsbury,  114  U.  S.  138, 143, 
5  Sup.  Ct.  Bep.  807;  Little  v.  Giles,  118  U. 
S.  596,  602,  7  Sup.  Ct.  Bep.  82.  And  the 
statute  does  not  prescribe  any  particular 
mode  in  which  such  fact  may  be  brought  to 
the  attention  of  the  court.  It  may  be  done 
by  affidavits,  or  the  depositions  taken  in  the 
cause  may  be  used  for  that  purpose.  How- 
ever done,  it  sliould  be  upon  due  notice  to 
the  parties  to  be  affected  by  the  dismissal. 

It  is  contended  that  the  defendant  pre- 
cluded himself  from  raising  the  question  of 
jurisdiction,  by  inviting  the  action  of  the 
court  upon  his  plea  of  former  adjudication, 
and  by  waiting  until  the  court  had  ruled  that 
plea  to  be  insufficient  in  law.  In  support  of 
this  position  Hartog  v.  Memory,  116  17.  S. 
588,  6  Sup.  Ct.  Bep.  521,  is  cited.  We  have^ 
already  seen  that  this  court  must,  upon  its^ 


discloses  a  controversy  of  which  the  court  *own  motion,  guard  against  any  invasion  of 


cannot  properly  take  cognizance,  its  duty  is 
to  proceed  no  further,  and  to  dismiss  the 
suit;  and  its  failure  or  refusal  to  do  what, 
under  the  law  applicable  to  the  facts  proved, 
it  ought  to  do,  is  an  error  which  this  court, 
upon  its  own  motion,  will  correct,  when  the 
case  is  brought  here  for  review.  Tlie  rule 
is  inflexible  and  without  exception,  as  was 
said,  upon  full  consideration,  in  Railway  Co. 
V.  Swan,  111  U.  S.  379.  382,  4  Sup.  Ct.  Bep. 
610,  "which  requires  this  court,  of  its  own 
motion,  to  deny  its  own  jurisdiction,  and,  in 
the  exercise  of  its  appellate  power,  that  of  all 
other  courts  oi'the  United  States,  in  all  cases 
wheresuch  jurisdiction  does  not  affirmatively 
appear  in  the  record  on  which,  in  the  exer- 
cise of  that  power,  it  is  called  to  act.  On  ev- 
ery writ  of  error  or  appeal,  the  fli-st  and  fun- 
damental question  is  that  of  jurisdiction, 
fimt,  of  this  court,  and  then  of  the  court 


the  jurisdiction  of  the  circuit  court  of  the 
United  States  as  defined  by  law,  where  the 
want  of  jurisdiction  appears  from  the  record 
brought  here  on  appeal  or  writ  of  error.  At 
the  present  term  it  was  held  that  whether 
the  circuit  court  has  or  has  not  jurisdiction 
is  a  question  which  this  court  must  examine 
and  determine,  even  if  the  parties  forbear  to 
make  it,  or  consent  that  the  case  be  consid- 
ered upon  its  merits.  Metcalf  v.  Watertown, 
128  U.  S.  5»6,  ante,  173.  Nor  does  the  case 
of  Hartog  v.  Memory  sustain  the  position 
taken  by  the  defendant;  for  it  was  there  said 
that  "If,  from  any  source,  the  court  is  led  to 
suspect  that  its  jurisdiction  has  been  imposed 
upon  by  the  collusion  of  the  parties,  or  in 
any  other  way,  it  may  at  once,  of  its  own 
motion,  cause  the  necessary  inquiry  to  be 
made,  eitlier  by  having  the  proper  issue 
join^  and  tried,  or  by  some  other  appropriate 
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form  of  proceeding,  and  act  as  Justice  may 
require  for  its  own  protection  against  fraud 
or  imposition . "  In  tliat  case,  the  citizensliip 
of  the  parties  was  properly  set  out  in  the 
pleadings,  and  the  case  was  submitted  to  the* 
jury  without  any  question  being  raised  as  to 
want  of  jurisdiction,  and  without  the  atten- 
tion of  the  court  being  drawn  to  certain  state- 
ments incidentally  made  in  the  deposition  of 
the  defendant  against  whom  the  verdict  was 
rendered.  After  verdict,  the  latter  moved 
for  a  new  trial,  raising  upon  that  motion, 
for  the  first  time,  the  question  of  jurisdic- 
tion. The  conrt  summarily  dismissed  the 
action,  upon  the  ground  solely  of  want  of  ju- 
risdiction, without  affording  the  plaintiff 
any  opportunity  whatever  to  rebnt  or  con- 
trol the  evidence  upon  the  question  of  juris- 
diction. The  failure,  under  the  peculiar  cir- 
cumstances disclosed  in  that  case,  to  give 
snch  opportunity,  was  itself  sufficient  to  jus- 
tify a  reversal  of  the  order  dismissing  the 
action,  and  what  was  said  that  was  irrel- 
evant to  the  determination  of  that  question 
was  unnecessary  to  the  decision,  and  cannot 
be  regarded  as  authoritative.  The  court  cer- 
tainly did  not  intend  in  that  case  to  modify 
or  relax  the  rule  announced  in  previous  well- 
considered  cases.  In  the  case  before  us  the 
qnestion  was  formally  raised,  during  the 
progress  of  the  cause,  by  written  motion,  of 
which  the  plaintiff 'had  due  notice,  and  to 
which  he  appeared  and  objected.  So  that 
there  can  be  no  question  as  to  any  want  of 
opportunity  for  him  to  be  heard,  and  to  pro- 
dace  evidence  in  opposition  to  the  motion  to 
dismiss. 

We  are  thus  brought  to  the  question 
whether  the  plaintiff  was  entitled  to  sue  in 
the  circuit  court.  Was  he,  at  the  commence- 
ment of  this  salt,  a  citizen  of  Tennessee?  It 
is  true,  as  contended  by  the  defendant,  that 
a  citizen  of  the  United  States  can  instantly 
transfer  his  citizenship  from  one  state  to  an- 
other, rCooper  V.  Galbraith,  3  Wash.  G.  G. 
546,  554,)  and  that  his  right  to  sue  in  the 
conrts  of  the  United  States  is  none  the  less 
because  his  change  of  domicile  was  induced 
by  the  pnrpose,  whether  avowed  or  not,  of 
invoking,  for  the  protection  of  his  rights,  the 
Jurisdiction  of  a  federal  court.  As  said  by 
Mr.  Justice  Sxobt,  in  Briggs  v.  French,  2 
Sum.  251,  256:  "If  the  new  citizenship  is 
really  and  truly  acquired,  his  right  to  sue  is 
a  legitimate,  constitutional,  and  legal  con- 
sequence, not  to  be  impeached  by  the  motive 
of  liis  removal."  Insurance  Co.  v.  Brougii- 
ton,  109  U.  S.  121,  125,  3  Sup.  Ct.  Rep.  99; 
Jones  V  League,  18  How.  76,  81.  There 
must  be  an  actual,  not  pretended,  change  of 
domicile;  in  other  words,  the  removal  must 
be  "a  real  one,  animo  manendi,  and  not 
merely  ostensible. "  Case  v.  Clarke,  5  Mason, 
70.  The  intention  and  the  act  must  concur 
in  order  to  effect  such  a  change  of  domicile  as 
constitutes  a  change  of  citizenship.  In  En- 
nis  V.  Smith,  14  How.  400,  423,  it  was  said 
that  "a  removal  which  does  not  contemplate 
an  absence  from  the  former  domicile  for  an 


indefinite  and  uncertain  time  is  not  a  change 
of  it,"  and  that,  while  it  was  difficult  to  lay 
down  any  rule  under  which  every  instance 
of  residence  could  be  brought  which  may 
make  a  domicile  of  choice,  "there  must  be,  to 
constitute  it,  actual  residence  in  the  place, 
with  the  intention  that  it  is  to  be  a  principal 
and  permanent  residence." 

Upon  the  evidence  in  this  record,  we  can- 
not resist  the  conviction  that  the  plaintiff 
had  no  purpose  to  acquire  a  domicile  or  settled 
home  in  Tennessee,  and  that  his  sole  object 
in  removing  to  that  state  was  to  place  him- 
self in  a  situation  to  invoke  the  jurisdiction 
of  the  circuit  court  of  the  United  States.  He, 
went  to  Tennessee  without  any  present  in-g 
tention'to  remain  there  permanently  or  for* 
an  indefinite  time,  but  with  a  present  inten- 
tion to  return  to  Alabama  as  soon  as  he  could 
do  so  without  defeating  the  jurisdiction  of 
the  federal  court  to  determine  his  new  suit. 
He  was  therefore  a  mere  sojourner  in  the 
former  state  when  this  suit  was  brought.  He 
returned  to  Alabama  almost  immediately 
after  giving  his  deposition.  The  case  comes 
within  the  principle  announced  in  Butler  v. 
Farusworth,  4  Wash.  C.  C.  101,  103,  where 
Mr.  Justice  Washington  said:  "If  the  re- 
moval be  for  the  purpose  of  committing  a 
fraud  upon  the  law,  and  to  enable  the  party 
to  avail  himself  of  tlie  jurisdiction  of  the  fed- 
eral courts,  and  that  fact  be  made  out  by  his 
acts,  the  court  must  pronounce  that  his  re- 
moval was  not  with  a  bona  fide  intention  of 
changing  his  domicile,  however  frequent  and 
public  his  declarations  to  the  contrary  may 
have  been."  The  decree  is  reversed,  with 
costs  to  the  appellant  in  this  court,  and  the 
cause  remanded,  with  a  direction  to  dismiss 
the  suit,  without  costs,  in  the  court  below. 


(m  V.  S.  291) 

Elt  v.  New  Mexico  &  A.  B.  Co.,  et  oZ.* 

(January  28, 1S89.) 

1.  EQorrr— JcBisDionoN— Plbadino. 

Under  the  Code  provisions  abolishing  forms  of 
actions,  and  providing  that  the  complaint  shall 
state  the  facts  constituting  the  cause  of  action 
in  ordinary  and  concise  language,  both  legal  and 
equitable  relief  may  be  granted  in  the  same  ac- 
tion ;  and  it  is  not  necessary,  in  order  to  obtain 
equitable  relief,  to  allege  that  plaiuUS  has  no 
adequate  remedy  at  law. 

8.  QniBTiNo  TiTLB— Adviksb  Claim— Pi.EA.Dnto. 
In  an  action  under  Laws  Ariz.  1881,  No.  59,  pro- 
viding that  an  action  may  be  brought  by  a  per- 
son, whether  in  possession  or  not,  to  determine 
an  adverse  claim  to  real  property,  an  allegation, 
in  ordinary  and  concise  terms,  of  the  ultimata 
fact  that  plaintitF  owns  the  fee,  without  setting 
out  evidence  in  support  of  that  conclusion,  is 
sufficient ;  as  is  also  a  similar  allegation  that  de- 
fendant claims  an  adverse  estate  or  interest, 
without  further  defining  it. 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  Arizona. 

This  was  a  complaint,  filed  in  a  district 
court  of  the  territory  of  Arizona  and  county 
of  Pima,  by  Frank  Ely  against  the  New 
Mexico  &  Arizona  Bailroad  Company  and 
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several  tndlviduals,  alleging  that  the  "plain- 
tiff is  the  owner  in  fee  of  all  that  piece  or 
parcel  of  land  granted  by  the  Mexican  au- 
thorities to  Leon  Herreroson  May  15, 1825," 
called  the  "Bancho  San  Josi5  de  Sonoita," 
situated  in  the  Sonoita  valley,  in  the  county 
aforesaid,  and  more  particularly  described 
and  bounded  in  the  complaint,  according  to 
the  calls  of  a  survey  made  by  the  government 
of  Spain  in  June,  1821;  and  that  the  "de- 
fendants, and  each  of  them,  claim  an  estate 
or  interest  in  and  to  the  above-described  land 
and  premises  adverse  to  this  plain  tifT;  that 
the  said  claim  of  the  said  defendants,  and 
each  of  them,  is  without  any  right  whatso- 
ever; and  the  said  defendants  have  not,  nor 
have  any  or  either  of  them,  any  estate,  right, 
title,  or  interest  whatever  in  said  lands  and 
premises,  or  any  part  thereof.  Wherefore 
theplaintiffprays:  "(1)  Thatthedefendants, 
and  each  of  them,  be  required  to  set  forth  the 
nature  of  his  claim,  and  that  all  adverse 
claims  of  the  defendants,  and  ofeachof  them, 
may  be  determined  by  decree  of  this  court. 

i2)  That  by  said  decree  it  be  declared  and  ad- 
udged  that  the  defendants  have  no  estate  or 
M  interest  whatever  in  or  to  said  land  or  prem- 
Sises,  or  in  or  to  any  part  thereof,  and  that  tlie 
*  title  of  the  plaintiff  is  good  and  valid.*  (3) 
That  the  defendants,  and  each  of  them,  be 
forever  enjoined  and  debarred  from  asserting 
any  claim  whatever  in  or  to  said  land  or 
premises,  or  to  any  part  thereof,  adverse  to 
the  plaintiff,  and  for  such  other  and  further 
relief  as  to  this  honorable  court  shall  seem 
meet  and  agreeable  to  equity,  and  for  his 
costs  of  suit."  The  defendants  demurred  to 
the  complaint,  upon  the  ground  that  it  did 
not  state  facts  suflScient  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained,  and 
judgment  given  for  the  defendants,  dismiss- 
ing the  action.  The  judgment  was  aflSrmed 
in  the  supreme  court  of  the  territory.  19 
Tac.  Rep.  6.  The  plaintiff  appealed  to  this 
court. 

Rochester   Ford,    for   appellant.     Thoa. 
Mitchell  and  B.  H.  Hereford,  for  appellees. 

Mr.  Justice  Grat,  after  slating  the  facts 
as  above,  delivered  the  opinion  of  the  court. 

The  judgment  of  the  supreme  court  of  the 
territory  of  Arizona  in  favor  of  the  defendants, 
upon  their  demurrer  to  the  complaint,  pro- 
ceeded upon  the  ground  that  the  action  must 
be  treated  as  a  suit  in  equity  only,  and  tliat 
the  complaint  made  out  no  case  for  equitable 
relief,  and  therefore  could  not  be  maintained 
under  the  opinions  of  this  court  in  Holland 
V.  Challen,  110  U.  S.  15,  25.  3  Sup.  a.  Rep. 
495.  and  Frost  v.  Spitley,  121  U.  S.  552, 557, 
7  Sup.  Ct.  Rep.  1129.  See.  also.  More  v. 
Steinbach,  127  U.  S.  70, 8  Sup.  Ct.  Rep.  1067 
But  each  of  those  cases  came  from  a  circuit 
court  of  the  United  States,  in  which  the  dis- 
tinction between  actions  at  law  and  suits  in 
equity  is  preserved.  The  present  action, 
arising  under  territorial  statutes,  is  governed 
by  different  considerations. 

The  statutes  of  Arizona  provide  that "  there 


shall  be  in  this  territory  but  one  form  of  dvfl 
action  for  the  enforcement  or  protection  &t 
private  rights,  and  the  redress  or  prevention 
, of  private  wrongs,"  to  be  commenced  by  com- 
plaint, containing  "a  statement  of  the  facts 
constituting  the  cause  of  action,  in  ordinary^ 
and  concise  language,"  and  "a demand  of  the| 
relief  which  the  plaintiff  claims."  Comp.» 
Laws  1877,  c.  48.  §§  1.  22,  39.  Under  pre- 
cisely similar  statures  of  the  territory  of  Mon- 
tana, it  has  been  adjudged  by  this  court  tliat 
both  legal  and  equitable  relief  may  be  granted 
in  the  same  action,  and  may  be  administered 
through  the  intervention  of  a  jury,  or  by  the 
court  itself,  according  to  the  nature  of  the 
remedy  sought.  Hornbuckle  v.  Toombs,  18 
Wall.  648;  Hershfield  v.  GrifiBth,  Id.  657; 
Davis  V.  Bilsland,  Id.  659;  Basey  v.  Galla- 
gher, 20  Wall.  670.  By  the  Compiled  Laws 
of  Arizona,  (chapter  48,  §  2.56.)  "an  action 
may  be  brought  by  any  person  in  possession, 
by  himself  or  his  tenant,  of  real  property, 
against  any  person  who  claims  an  estate  or 
interest  therein  adverse  to  him,  for  the  pur> 
pose  of  determining  such  adverse  claim,  es- 
tate, or  interest."  By  the  act  of  the  terri- 
tory of  1881,  No.  59,  that  statute  is  amended 
by  striking  out  the  requirement  of  the  plain- 
tiff's possession,  so  as  to  read  as  follows: 
"An  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  in- 
terest in  said  real  property  adverse  to  him, 
for  the  purpose  of  determining  such  adverse 
claim." 

The  manifest  intent  of  the  statute,  as  thus 
amended,  is,  that  any  person   owning  real 
property,  whether  in  possession  or  not,  in 
which  any  other  person  claims  an  adverse 
title  or  interest,  may  bring  an  action  against 
him  to  determine  the  adverse  claim,  and  to 
quiet  the  plaintiff's  title.    It  extends  to  cases 
in  which  the  plaintiff  is  out  of  possession, 
and  the  defendant  is  in  possession,  and  in 
which,  at  common  law,  the  plaintiff  might 
have  maintained  ejectment.    An  allegation, 
in  ordinary  and  concise  terms,  of  the  ultimate 
fact  that  the  plaintiff  is  the  owner  in  fee,  is 
sufficient,  without  setting  ont  matters  of  eTl- 
dence,  or  what  have  been  sometimes  called 
"probative  facts,"  which  go  to  establish  that 
ultimate  fact;  and  an  allegation  that  the  d^ 
fendant  claims  an  adverse  estate  or  interest 
is  sufficient,  without  further  defining  it,  to 
put  him  to  a  disclaimer,  or  to  allegation  and 
proof  of  the  estate  or  interest  which  he  clai  ms, 
the  nature  of  which  must  be  known  to  him, 
and  may  not  be  known  to  the  plaintiff.    Theee^ 
conclusions  accord  with  the  decisions  of  the^ 
courts  of  California  and  Indiana  under  simi-* 
lar  statute,  from  one  of  which  the  present 
statute  of  Arizona  would  seem  to  have  been 
taken .    Payne  v.  Tread  well,  16  Cal.  220, 242- 
247;  Statham  v.  Dusy,  11  Pac.  Rep.  606; 
Heeser  v.  Miller,  19  Pac.  Rep.  875;  Railroad 
V.  Oyier,  60  Ind.  883,  392;  Trlttlpo  ▼.  Mor^ 
gan,99In(i.  269. 

The  result  is  that  the  complaint  in  this 
case  is  sufficient  to  authorize  the  court  to  de- 
termine the  claim  of  the  defendants  and  the 
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title  of  the  platntlff,  and  also.  If  the  facts 
proved  at  thehearingshall  JiistLfy  it,  to  grant 
aninjonctlonorotherequitablerelief.  Jndg- 
ment  reversed,  and  case  remanded  to  the  su- 
preme court  of  Arizona,  with  directions  to 
overrule  the  demurrer  to  the  complaint,  and 
to  take  such  further  proceedings  as  may  be 
consistent  with  this  opinion. 


8 


01*  u.  8.  m) 

Gabr,  Superintendent  of  Insurance  of  Mis- 
souri, V.  Hamilton. 

(January  28, 1889.) 
L  bsVBAKOc—lHsoLVXNCT— Claims  aoainbt  Foi.- 

ICT-HOLDBB  —  COXPBirBATION    AND    RbCONVXM- 

•non. 

The  holder  of  a  pald-np  endowment  poliC7  of 
Insnraaoe,  payable  to  him  or  his  assigns  on  a 
day  oertaui,  or,  if  he  should  die  prior  thereto,  to 
his  children,  borrowed  money  oi  the  insurance 
oompany,  which  loan  be  alleged  he  was  entitled 
toasapoUoy-holdw.  and  which  he  wonld  not  have 
made  ont  for  bis  being  such  holder,  securing  the 
loan  by  mortoage.  Daring  the  life  of  the  holder, 
and  before  theen>lratIon  of  the  endowment  peri- 
od, the  company  became  insolvent,  and  proceed- 
iam  were  institated  in  the  federal  courts  In  Lou- 
isiana for  the  seizure  and  sale  of  the  property,  and 
to  foreclose  the  mortgage.  The  holder  answered, 
and  filed  a  cross-bill,  setting  up  the  value  of  the 
ppli<7  by  way  of  compensation  and  reconvention. 
The  court  dismissed  the  original  bill,  sustcdned 
the  cross-bill,  and  granted  a  perpetual  injunction 
against  ilte  sale  of  the  propertv,  but  rejected  the 
demand  in  reconvention  without  prejudice. 
Held,  that  there  was  no  error  of  which  the  plain- 
ttS  could  complain. 
%.  Samb. 

Civ.  Code  La.  art.  2300,  provides  that  "com- 
pensation takes  place  only  between  two  debts 
having  equally  for  their  object  a  sum  of  money, 
•  •  •  and  wiilch  are  equally  liquidated  and 
demandable  [exigibles,  i.  c.  due.]  "  Code  Fraa 
art  875,  as  amended  by  act  of  1S89,  provides  "that 
when  the  plaintiff  resides  out  of  the  state  *  *  * 
defendant  may  institute  a  demand  in  reconven- 
tion against  him  for  any  cause,  although  such  de- 
mand oe  not  necessarily  connected  with,  or  in- 
cidental to,  themaincauseoftheaction.''  Held, 
that  fiiough  the  demand  of  the  holder  may  have 
been  objectionable  as  not  technically  due,  when 
set  up  by  way  of  compensation,  it  might  have 
been  allowed  In  reconvention,  the  plaintiff  be- 
ing anon-resident;  and,thecoarthavingreached 
a  correct  result,  it  will  not  be  disturbed,  though 
the  grounds  of  the  decision  were  incorrect. 

t,  BJLMX — Co:«TINOBNT  INTERBST. 

It  la  no  objection  to  the  allowance  of  the  hold- 
er's interest,  as  set-off  or  compensation,  that 
during  the  life  of  the  holder,  and  before  the  pol- 
icy became  absolute,  the  children  had  a  contin- 
gent interest  therein,  as  the  holder's  interest 
was  capable  of  present  valuation ;  nor  can  it  be 
objected  that  the  holder  held  the  policy  as  trus- 
tee, as  he  was  only  trustee  so  far  as  the  chil- 
drem  were  interested. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Louisiana. 

Alfred  Qoldthwatte,  for  appellant.  N.  C. 
Blanchard  and  T.  Alexander,  for  appellee. 

Bradlbt,  J.  'This  case  arises  out  of  a 
policy  of  life  insurance,  dated  July  14,  1869, 
granted  by  the  Life  Association  of  America, 
a  corporation  of  the  state  of  Missouri,  to 
William  E.  Hamilton,  the  appellee,  of  Shreve- 
port,  La.,  upon  the  life  of  said  Hamilton; 
Mid  also  oat  of  a  mortgage  given  by  said 


Hamilton  to  the  said  association  for  a  loan 
of  money;  and  the  main  question  is  whetb- 
er  the  amount  dne  on  the  policy  ought  to  be 
set  off  by  way  of  compensation  or  reconven- 
tion against  the  amount  due  on  the  mort- 
gage. The  policy  was  not  an  ordinary  one, 
payable  only  at  the  termination  of  the  life 
insured,  but  was  what  is  sometimes  called  an 
"endowment  policy,"  payable  at  a  certain 
time  at  all  events,  or  sooner  if  the  party 
should  die  sooner;  and  the  premiums  were 
all  to  be  paid  within  a  certain  limited  time, 
to-wit,  10  years.  By  theterms of  the  policy, 
in  consideration  of  $877.80,  paid  by  Hamil- 
ton, trustee,  and  of  the  annual  payment  of  a 
like  amount  on  the  14th  of  July,  every  year, 
for  nine  years  thereafter,  the  association  as- 
sured his  life  in  the  amount  of  $10,000,  pay- 
able to  him  or  his  assigns  on  the  14th  of 
July,  1884,  or,  if  he  should  die  previously, 
payable  to  his  children,  naming  them.  By 
the  rules  of  the  association,  the  insured  was 
only  required  to  pay  two-thirds  of  the  annual 
premium  in  cash,  and  had  the  option  of  a 
credit  nr  loan  for  the  other  third,  paying  the 
interest  therenn  at  8  per  cent,  per  annum. 
Hamilton  availed  himself  of  this  privilege  of 
credit,  and  made  all  the  cash  payments  re- 
quired for  the  whole  10  years.  His  premium 
loan  amounted  in  1879,  when  the  association^ 
failed,  to $2,372.90,  and  the  equitable  valuea 
of  his  policy  atthattime<was  $7,779.95;  leav-? 
ing  in  his  favor  the  sum  of  $5,407.05.  This 
is  the  amount  which  he  contends  should  be 
allowed  to  him  by  way  of  compensation  or 
reconvention  against  his  mortgage  debt  due 
to  the  association.  The  mortgage  debt  re- 
ferred to  arose  as  follows:  In  March,  1870, 
Hamilton  borrowed  of  the  association  the 
sum  of  $3,850;  being,  as  he  contends,  en- 
titled to  such  loan  as  a  policy-holder,  and 
which  he  would  not  have  made  but  for  his 
being  such  policy-holder.  To  secure  the  pay- 
ment of  this  loan  he  gave  his  promissorv  note 
for  $8,850,  dated  11th  of  March,  1870,  and 
payable  12  months  after  date,  with  8  per 
cent,  interest  after  maturity;  and  to  secure 
the  note  he  gave  a  mortgage  of  same  date  on 
certain  lots  and  buildings  in  Shreveport,  La. 
The  mortgage  contained  the  usual  pact  dt 
non  alienar^o,  and  was  recorded  lltli  March, 
1870,  and  reinscribed  28th  May,  1881.  By 
an  amended  charter  of  the  association,  ap- 
proved October  2,  1869,  it  was  authorized  by 
its  directors  to  form  separate  departments 
and  branches  in  the  different  states,  with 
separate  organizations  of  directors  and  ofiS- 
cers,  but  having  a  general  connection  with 
the  parent  company;  and  it  was  provided 
that  each  department  should  have  the  man- 
agement and  investment  of  the  funds  re- 
ceived tlierein.  Under  this  charter  a  sepa- 
rate department  was  made  of  Louisiana  and 
Texas,  and  Shreveport  was  one  of  the  dis- 
tricts of  this  department.  The  loan  made  by 
Hamilton,  who  resided  in  Slireveport,  was 
made,  as  he  testlQes,  from  the  funds  raised 
from  the  business  of  the  association  in  that 
district.    The  Insurance  Association  became 
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insolvent  in  1879,  and  on  the  13tb  of  October, 
in  that  year,  proceedings  were  instituted 
against  it  by  the  superintendent  of  the  insur- 
ance department  of  Missouri,  nnder  tlie  laws 
of  that  state,  for  the  liquidation  of  its  affairs: 
and  such  proceedings  were  had  that  ou  the 
10th  day  of  November,  1879,  a  decree  was 
made  by  the  circuit  court  of  the  city  of  St. 
Louis,  (having  jurisdiction  of  the  matter,) 
declaring  that  the  association  was  insolvent, 
M  and  that  its  condition  was  such  as  to  render 
^  its  further  proceedings  hazardous  to  the  pub- 

*  lie,  and  to  its  policy-holders,  and  that  the'as- 
Bociation  be  dissolved,  and  its  officers  and 
agents  enjoined  from  exercising  any  control 
over  Its  property  or  affairs,  and  from  the  fur- 
ther continuance  of  its  business  of  life  insur- 
ance. The  decree  further  proceeded  to  vest 
the  title  to  all  the  property  and  assets  of  the 
association  in  the  superintendent  of  the  in- 
surance department  of  the  state,  to  bold  and 
dispose  of  the  same  for  the  use  and  benefit  of 
the  creditors  and  policy-holders  of  the  insti- 
tution; and  its  officers  were  directed  to  con- 
vey, assign,  and  transfer  all  its  property  and 
assets  to  the  said  superintendent.  In  short, 
the  association  was  put  into  a  condition  of  ab- 
solute bankruptcy  and  liquidation.  In  June, 
1883,  the  insurance  superintendent  of  Mis- 
souri for  the  time  being,  finding  Hamilton's 
note  and  mortgage  among  the  assets  of  the 
Life  Association,  filed  a  petition  for  executory 
process  in  the  circuit  court  of  the  United 
States  for  the  Western  district  of  Louisiana 
for  the  seizure  and  sale  of  the  property  cov- 
ered by  the  defendant's  mortgage  before  re- 
ferred to,  and  afterwards  filed  a  bill  of  fore- 
closure against  Hamilton,  the  appellee.  The 
latter,  besides  an  answer,  filed  a  cross-bill, 
setting  up  the  amount  due  on  the  policy  of 
Insurance  by  way  of  compensation  and  recon- 
vention.   It  is  conceded  that  the  interest  was 

'  paid  on  the  mortgage  debt  up  to  March,  1879 ; 
and  there  is  no  question  that  the  equitable 
value  of  the  policy  in  November,  1879,  was, 
as  before  stated,  $5,407.05.  after  deducting 
all  deferred  premiums.  This  was  more  than 
enough,  by  over  01,300,  to  pay  and  satisfy 
the  mortgage.  The  question  is  whether  the 
appellee  is  entititled  to  such  compensation  or 
reconvention. 

Natural  justice  and  equity  would  seem  to 
dictate  that  the  demands  of  parties  mutually 
indebted  should  be  set  off  against  each  other, 
and  that  the  balance  only  should  be  consid- 
ered as  due.  But  the  common  law,  for  sim- 
plicity of  procedure,  determined  otlierwise, 
and  held  that  each  claim  must  be  prosecuted 
separately.  "  The  natural  sense  of  mankind, " 
says  Lord  Mansfield,  "was  first  shocked  at 
this  in  the  case  of  bankrupts;  and  it  was  pro- 
vided for  bv  4  Anne,  c.  17,  8^11,  and  5  Geo. 
«n.  c.  30,  §"23."  Green  v.  Farmer,  4  Bur- 
I  rows.  2220,  cited  in  2  Story,  Eq.  Jur.  §  1433. 

•  In  pursuance'of  these  old  statutes,  and  of  the 
dictates  of  equity,  the  principle  of  set-off  be- 
tween mutual  debts  and  credits  has  for  near- 
ly two  centuries  past  been  adopted  in  the 
English  bankrupt  laws,  and  has  always  pre- 


vailed in  our  own  whenever  we  have  had 
such  a  law  in  force  on  our  statute  book;  and 
it  mattered  not  whether  the  debt  was  due  at 
the  time  of  bankruptcy  or  not.  See  Bab. 
Set-Off,  118;  Ex  parte  Prescot,  1  Atk.  231; 
Bac.  Abr.  tit.  "Bankrupt,"  K;  Acts  Cong. 
1800,  c.  19,  §  42;  1841, c.  9,  §  5;  1867,  c.  176, 
§  20;  Bump,  Bankr.  (10th  Ed.)  91.  It  is 
difficult  to  see  why  this  principle  of  justice 
should  not  apply  to  persons  liolding  policies 
of  life  insurance  in  a  company  which  becomes 
bankrupt  and  goes  into  liquidation.  By  that 
act  the  company  becomes  oiviliter  mortuus, 
its  business  is  brought  to  an  absolute  end, 
and  the  policy-holders  become  creditors  to 
an  amount  equal  to  the  equitable  value  of 
their  respective  policies,  and  entitled  to  par- 
ticipate pro  rata  in  its  assets.  If  any  one  is 
indebted  to  the  company,  especially  if  bis 
debt  was  contracted  with  reference  to,  and 
because  of,  his  holding  a  policy,  there  would 
seem  to  be  strong  reason  for  allowing  him  a 
set-off,  and  no  good  reason  to  the  contrary. 

One  objection  raised  against  the  allowance 
of  set-off,  or  compensation,  in  the  present 
case,  is  that  when  the  Life  Association  became 
insolvent,  and  when  the  present  suit  was 
commenced,  the  insurance  had  not  become 
absolute  in  Hamilton,  and  did  not  become  so 
until  July  14,  1884,  previous  to  which  time 
his  children  had  a  contingent  interest  there- 
in, they  being  the  beneficiaries  in  case  be 
should  die  before  that  date.  But  this  reason 
cannot  be  sound ;  for  a  settlement  of  the  com- 
pany's affairs  cannot  be  postponed  to  await 
the  determination  of  every  contingency  on 
which  its  policy  engagements  are  suspended. 
This  would  postpone  a  settlement  for  at  least 
half  a  century.  Every  person's  interest  in 
life  insurance  is  capable  of  instant  and  pres- 
ent valuation,  almost  as  certain  and  deter- 
minate as  the  discount  of  a  note  or  bill  pay- 
able in  the  future.  Tables  of  mortality,  and 
of  all  values  dependent  thereon,  are  adopted 
by  every  company,  and  furnisti  an  assured,. 
basis  of  computation  for  this  purpose.  ThejJ 
table  used  by  the*  Life  Association  of  Amer-* 
icii  is  set  out  in  the  record,  and  other  tables 
based  upon  it  are  used  to  facilitate  the  calcu- 
lations desired. 

Another  reason  urged  against  allowing  a 
set-off  in  this  case  is  that  the  defendant, 
Hamilton,  hoMs  the  policy  as  trustee,  and 
cannot  set  off  his  claim  as  trustee  against  a 
debt  due  in  his  own  right.  This  argument 
has  no  better  foundation  than  the  other. 
Hamilton  was  only  trustee  so  far  as  his  chil- 
dren were  interested ;  be  could  not  be  trustee 
for  himself,  and  bis  interest  was  separate 
from  theirs.  The  value  of  each  was  easy  of 
calculation  by  any  competent  actuary.  The 
policy  had  less  than  five  years  to  run,  and 
the  interest  of  bis  children  was  contingent 
upon  his  dying  within  that  time,  he  being 
then  51  years  of  age.  Calculated  according 
to  the  American  table  of  mortality  annexed 
to  tlie  charter  of  the  association,  and  con- 
tained in  the  record,  at  5  per  cent,  compound 
interest,  (the  usual  rate  assumed,)  the  value 
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of  the  children's  Interest  was  less  than  7  per 
oent.  of  the  total  insurance,  or  less  than  $700, 
while  the  value  of  Hamilton's  interest  waa 
more  than  70  per  cent,  of  the  insurance,  or 
more  than  $7,000;^  or,  first  deducting  from 
the  whole  present  value  of  the  policy  (which 
at  5  percent,  per  annum  for  5  years  deferred 
is  $7,836.26)  tbe  amount  due  for  deferred 
premiums,  ($2,872.90,)  the  value  of  the  chil- 
S  dren's  interest  was  less  than  $500,  and  that 
M  of  Hamilton's  nearly  $5,000, — a  sum  suSScieut 
to  cancel  all*  his  indebtedness  to  the  com- 
pany, and  leave  a  considerable  balance  over. 
Tbe  proceedings  wliich  took  place  in  the  cir- 
cuit court  of  St.  Louis  in  tbe  course  of  liq- 
Qidating  the  affaira  of  the  association  maybe 
referred  to  in  this  connection.  In  the  prog- 
ress of  the  case  an  actuary  was  appointed 
by  tbe  court  to  value  all  the  policies  of  the 
company  then  in  force.  Hamilton  presented 
a  petition  to  the  court,  claiming  that  the  net 
value  which  his  policy  had  on  November  10, 
1879,  (the  day  the  association  was  declared 
bankrupt  and  dissolved,)  should  be  an  offset 
to  his  note  of  $S,ti50,  and  the  interest  there- 
on. The  actuary  made  a  report  exhibiting 
the  particulars  relating  to  the  policy,  and  con- 
cluded as  follows:  "Tlie  value  of  the  policy 
on  November  10, 1879.  the  date  of  the  disso- 

'The  process  Is  a  simple  one,  as  shown  l^  the 
elementaiy  books  on  tbe  subject.  The  policy  at 
the  time  the  association  failed  (November,  1879) 
had  nearlyS  years  to  run;  suppose  it  6.  Present 
value  of  flO,000, 5  years  deferred,  at  6  per  cent. 
compound  interest,  is  97,885.36.  This  sum,  less  the 
value  of  his  children's  erpectancy,  was  the  value 
of  Hamilton's  interest  He  was  then  51  years  old. 
The  mortality  table  shows  that,  out  of  68,843  per- 
ionB  living  at  that  age,  1,001  die  the  first  year; 
1,014,  the  second  year;  1,091,  the  third;  1,143,  the 
fourth;  and  1,199,  the  fifth,— showing  that  the 
chances  of  the  children's  receiving  the  insurance 
tlie  first  year  were  only  1,001  in  68,843,  or  j,f,V  '<  the 
second  year  1,044,  etc ;  and  the  present  value  of 
the  expectanqy  for  each  year  would  be  the  sum  ex- 
pected dlyided  by  1.06, 1.05«,  1.05',  etc.  The  present 
value  of  the  children's  expectancy  for  each  year, 
therefore,  was  as  follows,  to- wit: 

Irtyear,  ^^iX"T  ■=" «  138.48 

My«»r.    arMfX"?^'- 187W 

«ayear,    il%  X  T^' — 138-«> 

4th year,  iJJSrXT^w*  •=" 136.60 

601  year,  jj.'^-  X*;:??'  — 186.46 

Total  for  the  B  years,  — t  685.97 

This  deducted  from. 7,885.86 

Leaves  value  of  Hamilton's  interest, .  t7,149.29 
Or,  ==T 

If  the  entire  present  value. t7,835.86 

Is  reduced  by  the  amount  of  deferred 
premiums 2,373.90 

Tbe  net  equitable  value  is $5,462.86 

If  this  be  divided  in  the  same  propor- 
tion as  before,  tho  value  of  the  chil- 
dren's interest  was. $  478.33 

And  that  of  Hamilton's. 4,984.14 

In  November,  1879,  his  interest  would  be  a  little 
more,  and  that  of  the  children's  a  little  less,  than 
In  Jnly.  By  tbe  subsidiary  tables  in  use  by  all 
lUe  insntanoe  companies  the  above  calculation 
would  be  greatly  shortened  and  simplified. 


lution  of  the  company  by  order  of  the  conrtr 
was,  of  the  whole  $10,000,  $7,779.95;  from 
which,  deducting  outstanding  note  of  $2,- 
372.90.  left  $5,407.05  as  the  net  value,  and 
which  amount  was  allowed  by  the  commis-c* 
sioner,  and  approved  by  the  circuit  court.  "§ 
•  It  does  not  appear  whether  the  circuit* 
court  of  St.  Louis  allowed  the  set-off  or  not. 
But  the  circuit  court  of  the  United  States 
dismissed  the  original  bill  in  the  present 
case,  and  granted  a  perpetual  injunction 
against  the  sale  of  the  defendant's  property 
under  his  mortgage,  but  disallowed  his  de- 
mand of  reconvention.  The  form  of  tbe  de> 
cree  was  as  follows:  After  stating  tbe  titles 
of  the  bill  and  cross-bill,  the  decree  was  in 
the  words  following,  to-wit:  "In  the  above 
cases,  after  trial  and  due  consideration  by 
the  court,  it  is  ordered  and  adjudged  by  the 
court  that  John  F.  Williams,  superintend- 
ent,  take  nothing  on  bis  bill  of  complaint, 
and  said  bill  is  hereby  dismissed.  And  it 
is  further  adjudged  and  ordered  that  the 
bill  of  complaint  of  W.  E.  Hamilton  be  sus* 
tained,  and  the  injunction  of  said  Hamilton 
be,  and  is  hereby,  made  perpetual.  And  it 
is  further  ordered  that  the  demands  in  recon- 
vention of  the  said  Hamilton  in  his  bill  of 
complaint  be.  and  are  hereby,  rejected,  with- 
out prejudice  and  of  nonsuit."  Also  decree 
for  costs. 

We  think  tliat  this  decree  attained  the  sub- 
stantial justice  of  the  case.  If  not  absolutely 
correct,  it  erred  against  the  defendant,  who 
has  not  appealed.  The  counsel  for  the  ap- 
pellant, however,  strenuously  contends  that 
compensation  could  not  properly  be  allowed 
in  this  case.  In  support  of  his  views  he 
refers  to  the  case  of  Newcomb  v.  Almy, 
96  N.  Y.  308,  decided  by  the  court  of  appeals 
of  New  York.  That  case  was  almost  par- 
allel with  the  present  one,  and  the  claim  of 
set-off  was  disallowed.  The  suit  was  brought 
by  the  receiver  of  an  insolvent  life  insur- 
ance company  against  the  holder  of  an  en- 
dowment policy  issued  by  tlie  company,  to 
recover  the  amount  of  a  promissory  note. 
The  defendant,  as  in  this  case,  sought  to  set- 
off the  value  of  his  policy  against  tbe  note. 
The  policy  was  not  yet  due,  and,  in  case  the 
defendant  died  before  it  became  due,  the 
amount  was  payable  to  his  wife.  The  court 
assumed  that  the  interests  of  the  assured  and 
his  wife  were  so  involved  together  that  they 
could  not  be  separated,  and  that  it  did  not 
yet  appear  who  would  be  entitled  to  the  in-a 
surance. — not  adverting  to  the  fact  tliat  theg 
interests  of  all  the  parties* became  fixed  by* 
the  insolvency  of  the  company,  and  must  hie 
computed  as  expectancies  reduced  to  present 
values.  It  is  true,  the  court  does,  in  tbe 
next  sentence,  concede  that  the  policy  had  a 
reserve  value,  but  asks,  "To  whom  was  tiiat 
value  payable?"  The  plain  answer  was  at 
hand,  tliat  the  reserve  value  of  each  person's 
interest  was  payable  to  him  or  ber.  We  can- 
not but  think  that,  if  the  true  character  of 
the  interests  in  question  had  been  brought  to 
the  attention  of  that  learned  court,  it  would 
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have  come  to  a  different  condosion  from 
that  which  was  reached. 

The  counsel  for  the  appellant  further  con- 
tends that  by  the  law  of  Louisiana  ( which 
must  undoubtedly  govern  the  case)  corapen- 
Bation  is  not  allowed  against  an  insolvency 
in  favor  of  a  party  whose  credit  was  not  due 
when  the  insolvency  occurred.  The  Civil 
Code  of  Louisiana  on  the  subject  of  set-ofC  is 
identical  with  the  Code  Kapoleon.  The  ar- 
ticle apropos  of  the  point  now  under  consid- 
eration is  1291  of  the  Code  Napoleon,  and 
2209  of  the  Civil  Code  of  Louisiana,  and 
reads  as  follows:  "Compensation  takes  place 
only  between  two  debts,  having  equally  for 
their  object  a  sum  of  money,  or  a  certain 
quantity  of  consumable  things  of  one  and  the 
same  kind,  and  which  are  equally  liquidated 
and  demandable  [exigibles,  i.  e.,  due.]" 
Now,  although  upon  a  bankruptcy  declared, 
all  claims  against  the  bankrupt  become  in- 
stantly due,  (subject,  of  course,  if  not  ma- 
tured, to  a  rebate  of  interest,)  and  are  equal- 
ly entitled  to  dividends  of  the  bankrupt  as- 
sets, yet,  in  order  that  a  claim  may  be  the 
cause  of  compensation,  the  commentators 
hold  that  it  must  be  due  [exigible]  at  the 
time  when  the  bankruptcy  is  declared.  7 
Tonillier,  art.  881 ;  28  Demolombe,  art.  540. 
There  have  also  been  judicial  decisions  to 
the  same  effect,  though  not  uniformly  so. 
See  8  Merl.  Report,  p.  262.  tit.  "Compen- 
sation." 

But  if  there  are  technical  reasons  in  the 
law  of  Louisiana  for  rejecting  the  defense 
when  set  np  by  way  of  compensation,  it  was 
nevertheless  allowed  by  the  supreme  court  of 
that  state,  by  way  of  reconvention,  in  a  case 
r,  exactly  lilie  the  present.  Association  v.  Levy, 
S  88  La.  Ann.  1203.  Levy  was  the  holder  of 
•  an  endowment  policy  in  the  same>company  as 
Hamilton,  and  in  the  same  district,  (Shreve- 
port.)  As  in  this  case,  the  policy  had  not 
matured;  but  the  court  held  that  it  might  be 
set  up  by  way  of  reconvention,  and  that  the 
amount  to  which  the  defendant  was  entitled 
could  be  recovered  by  him,  and  deducted  from 
the  amount  of  his  indebtedness  to  the  com- 
pany. This  decision  was  based  on  a  statute 
of  Louisiana,  enacted  in  1839,  as  an  amend- 
ment to  article  375  of  the  Code  of  Practice. 
Article  375  was  originally  in  the  following 
form,  to-wit:  "In  order  to  entitle  the  de- 
fendant to  institute  a  demand  in  reconven- 
tion, it  is  requisite  that  such  demand,  though 
different  from  the  main  action,  be,  neverthe- 
less, necessarily  connected  with,  and  incident- 
al to,  the  same;  as,  for  instance,  the  demand 
instituted  by  the  possessor  in  good  faith 
against  him  who  sues  in  order  to  evict  him, 
or  for  the  purpose  of  obtaining  the  payment 
of  the  improvements  made  on  the  premises." 
The  amendment  adopted  in  the  act  of  1839, 
and  now  forming  part  of  the  article,  provides 
"that  when  the  plaintiff  resides  out  of  the 
•tato,  or  in  the  stato,  but  in  a  different  parish 
from  the  defendant,  said  defendant  may  in- 
atituto  a  demand  in  reconvention  against  him 
for  any  cause,  although  such  demand  be  not 


necessarily  connected  with,  or  Incidental  to^ 
the  main  cause  of  action . "  The  court  i  n  As- 
sociation V.  Levy  say:  "The  right  of  the  de. 
fendant  to  set  np  and  urge  his  demand  in  re> 
convention  against  the  plaintiff,  a  resident 
of  the  sttite  of  Missouri,  is  under  our  law. 
and  the  jurisprudence  of  our  state,  too  plain 
to  require  argument;"  and  reference  is  made 
to  Spinney  v.  Hide,  16  La.  Ann,  250;  Spears' 
Liquidator  v.  Spears,  27  La.  Ann.  642.  The 
court  add:  "The  objections  urged  by  plain- 
tiff to  the  allowance  of  the  reconventional 
demand,  on  the  ground  that  it  would  be  a 
compensation  of  plaintiff's  demand,  and  that 
this  cannot  take  place,  because  plaintiff  is 
insolvent,  and  defendant  cannot  compensate 
his  own  debt,  but  is  entitled  only  to  such  divi- 
dend as  may  be  declared  after  a  final  settle- 
ment, and  because  the  policy-holders  of  the 
association  are  partners,  and  can  only  sue  for 
a  settlement  of  the  partnership  affairs,  are 
fully  met,  discussed,  and  overruled  by  the_ 
lower  judge,  and  we  think  properly."  The* 
court,  in  its  judgment*  allowed  the  cash  val-> 
ue  of  the  policy,  as  reported  by  the  actuary, 
with  interest  thereon  from  the  time  of  the 
adjudication  In  bankruptey.  November  10, 
1879.  In  our  opinion  this  was  a  just  judg- 
ment, and  the  present  case,  being  precisely 
like,  is  governed  by  it. 

It  is  true  the  court  below  disallowed  the 
claim  in  reconvention,  but  it  decreed  a  per- 
petual inju  nction  against  the  enforcement  of 
the  defendant's  mortgage,  and  thereby  did 
substantial  justice.  The  result  which  the 
court  reached  was  correct,  though  it  may 
have  been  led  thereto  on  an  insufficient 
ground.  We  are  free  to  say,  however,  that 
if  tbe  court  below  went  on  the  ground  that 
the  defendant  was  entitled  to  the  benefit  of 
compensation,  we  should  be  disposed  to  con- 
cur with  it,  notwithstanding  the  doctrlns 
laid  down  by  the  commentators.  We  are  in- 
clined to  the  view  that,  where  a  holder  of  a 
life-policy  borrows  money  of  his  insurer,  it 
will  be  presumed,  prima /ocis,  that  he  does 
so  on  the  faith  of  the  insurance,  and  in  ex- 
pectation of  possibly  meeting  bis  own  obliga- 
tion to  the  company  by  that  of  the  company 
to  him,  and  that  tbe  case  is  one  of  mutuid 
credit,  and  entitled  to  the  privilege  of  com- 
pensation or  set-off  whenever  the  mutual 
liquidation  of  tbe  demands  is  judicially  de- 
creed on  the  insolvency  of  the  company. 
The  case  of  Scammon  v.  Kimball,  92  U.  S. 
862,  is  in  concurrence  with  this  view.  It 
was  there  held  that  a  banker,  having  insar- 
ance  in  a  company  which  was  rendered  utter- 
ly insolvent  by  the  great  Chicago  Ore  of  1871. 
by  which  tlie  banker's  insured  property  was 
consumed  with  the  rest,  had  a  right  to  seit 
up  the  amount  of  his  insurance  against  mon- 
ey of  the  company  in  his  hands  on  deposit. 
The  insurance  was  not  a  debt  due  at  the  time 
of  the  insolvency;  it  became  due  afterwards, 
when  the  banker  had  performed  all  the  con- 
ditions required  in  such  cases. 

As  the  defendant  took  no  appeal,  the  case 
is  so  clearly  decided  rightly,  as  regards  anj 
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flompTaint  to  be  made  by  the  plaintifF  against 
the  decree,  that  we  have  no  difficulty  in  af- 
firming it. 

(1»  U.  8.  MS) 

MORLET  Sewing-Machike  Co.  et  al,  v.  Lak- 

OASTEIC.> 

(February  4, 1889.) 

L  Patkhb  vob  Isybktions— CoMSTRTTcnoN— Pio- 

XEBR  FaTE:!T3. 

The  machine  for  sewing  shank-bnttons  oo  fab- 
rics, described  in  letters  patent  No.  286,850,  Jan- 
nary  A,  1881,  to  James  H.  Morley  and  othen,  be- 
ing the  first  one  by  which  shank-bnttons  may  be 
separated  from  a  mass,  placed  In  position,  and 
sewed  to  a  fabric  at  prescribed  distances,  auto- 
matically, the  patent  IS  entitled  to  a  liberal  con- 
struction. 

S.  S^MB  —  iNIBINaBlCBNT  —  BOTTON-BBWIKe    Ma- 
OHINK. 

The  buttons  pass  from  a  hopper  Into  a  Tibrat- 
tng  inclined  trough  having  a  groove  at  the  bot- 
tom, into  which  Uae  shanks  f  ^  by  reason  of  the 
oscillations  of  a  corrugated  strip  of  metal.  A 
button  wheel  and  carrier  place  them  in  position ; 
or  this  may  be  done  by  means  of  a  spring  gate, 
opening  at  interval,  and  a  carrier.  An  eye- 
pointed  needle  pierces  the  fabric  and  shank  from 
below  with  a  loop  of  thread,  which  a  crochet- 
needle  rising  from  beneath  carries  back  through 
the  fabric,  forming  a  transverse  ohain  stitoh  on 
the  button  side.  In  the  machine  described  in  let- 
ters patent  No.  868,869,  November  28,  1883,  to 
Joseph  Mathison  and  others,  a  brush  causes  the 
shanks  of  the  buttons  in  the  nopper  to  point  up- 
ward and  enter  a  slit  in  a  metal  plate  covering 
an  inclined  trough.  The  slit  and  trough  are 
twisted  at  the  end  so  as  tobringthe  shanktothe 
proper  plane.  A  thread  catches  the  shank  while 
the  trough  vibrates,  causing  the  spring  gate 
which  retains  the  buttons  to  open,  and  the  out- 
ton  to  be  pulled  out.  A  orochet-needle  passes 
down  throngh  the  shank  and  fabric,  ana  rises 
with  a  loop  of  thread,  through  which  it  again 
descends  and  returns  with  another  loop,  which 
is  carried  over  the  button,  forming  the  stitoli. 
The  needles  feed  the  fabric  in  each  machine. 
XU14,  that  the  Mathison  machine  Is  an  infringe- 
ment. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

Suit  by  the  Morley  Sewing-Machine  Com- 
pany and  the  Morley  Button-Sewing  Machine 
Company  against  Charles  B.  Lancaster  for 
the  infringement  of  a  patent.  Complainants 
appeal. 

B.  F.  Thurston,  for  appellants.  J,  B. 
Maynadier  and  George  B.  Smith,  for  appel- 
,,lee. 

I 

•    *Blatchfof.d,  J.    Xhis  is  a  suit  in  equity, 

brought  November  6,  1882,  in  the  circuit 
court  of  the  United  States  for  the  District  of 
Massachusetts,  by  the  Morley  Sewing-Ma- 
chine Company  and  the  Morley  Button-Sew- 
ing Machine  Company  against  Charles  B. 
Lancaster,  for  the  alleged  infringement  of 
letters  patent  No.  236,350.  granted  January 
4, 1881,  to  James  H.  Morley,  E.  S.  Fay,  and 
Henry  E.  Wilkins,  on  the  invention  of  said 
Morley,  on  an  application  filed  June  23. 1880, 
for  an  improvement  in  machines  for  sewing 
buttons  on  fabrics.  The  machine  of  the  de- 
fendant is  constructed  in  accordance  with  the 
description  contained  in  letters  patent  No. 


'Reversing  23  Fed.  Rep.  811. 


268,869,  granted  November  28, 1882,  to  Jo* 
seph  Mathison,  William  D.  Allen,  and  C.  B. 
Lancaster,  on  the  invention  of  said  Mathi* 
son,  for  improvements  in  machines  for  secur* 
ing  buttons  to  material,  on  an  application 
filed  August  1, 1882. 

The  specification  of  the  Morley  patent  says: 
"My  invention  consists  in  mechanism  for  au- 
tomatically sewing  shank-buttons  onto  fab- 
rics, shoes,  etc.,  and  the  objects  of  my  inven- 
tion are  to  form  a  double-threaded  stitch  on 
the  top  side  of  the  material  being  sewed  upon, 
transversely  to  the  direction  of  feed,  and  on 
the  reverse  side  of  the  material  two  parallel 
lines  of  stitches  at  right  angles  to  the  first- 
named  ones,  to  make  alternately  long  and 
short  stitches,  and  to  so  feed  buttons  to  be 
sewed  by  said  machines  as  to  present  them  at 
the  proper  time  and  in  the  proper  place  to  be 
operated  upon."  The  specification  then  de- 
scribes, by  reference  to  24  figures  of  draw- 
ings, the  mechanical  means  used  by  the  pat- 
entee to  perform  the  mechanical  operations^ 
described.  The  specification  then  proceedsiS 
•"Having  thus  described  the  machine  and* 
constructions  set  forth  in  the  drawings,  I  wish 
it  to  be  understood  that  the  same  is  only  one 
of  different  mechanisms  which  I  have  con- 
templated, and  which  may  be  effectually  em- 
ployed for  carrying  out  the  main  feature  of 
my  invention,  to-wit,  the  automatic  mechan- 
ical sewing  of  buttons  to  a  fabric.  Thus, 
different  means  may  be.  adopted  for  carrying 
the  thread  through  the  eye  of  the  button  into 
the  fabric,  as,  for  instance,  passing  the  hooked 
needle  through  said  eye  to  a  position  to  seize 
the  thread  from  tlie  straight  needle,  or  form 
a  suitable  carrier  and  tJben  draw  the  loop 
down  through  the  fabric  to  be  secured  be- 
neath by  a  shuttle  or  needle  thread,  or  the 
eye-pointed  needle  may  be  used  in  connection 
with  a  loop-spreader  and  shuttle  for  carrying 
a  thread  through  the  loop,  a  single  threiid  or 
two  threads  being  used.  It  wUl  further  be 
understood  that  wires  may  be  sometimes  sub- 
stituted for  threads,  and  that  other  feed  mech- 
anisms may  be  employed,  the  needles  moving 
with,  but  not  controlling,  the  fabric,  as  in 
the  construction  described."  There  are  18 
claims  in  the  patent,  only  four  of  which  are 
relied  upon  by  the  plaintiffs,  namely,  claims 
1,  2,  8,  and  13,  which  are  as  follows:  "(1) 
The  combination,  in  a  machine  for  sewing 
shank-buttons  to  fabrics,  of  button-feeding 
meclianism,  appliances  for  passing  a  thread 
through  the  eye  of  the  buttons  and  locking 
the  loop  to  the  fabric,  and  feeding  mechan- 
ism, substantially  as  set  forth.  (2)  The  com- 
bination, in  a  machine  for  sewing  shank- 
buttons  to  fabrics,  ol°  a  needle  and  operating 
mechanism,  appliances  for  bringing  the  but- 
tons successively  to  positions  to  permit  the 
needle  to  pass  through  the  eye  of  each  button, 
and  means  for  locking  the  loop  of  thread  car- 
ried by  the  needle  to  secure  the  button  to  the 
fabric,  substantially  as  set  forth."  "(8)  The 
combination,  in  a  machine  for  sowing  but- 
tons to  fabrics,  of  button-feeding  and  sewing 
appliances,  substantially  as  set  forth,  and 
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feeding  appliances  and  operating  mechanism, 
■whereby  the  feeding  devices  are  moved  alter- 
nately diilerent  distances  to  alternate  short 
button  stitches  with  long  stitches  between 
the  buttons,  as  specified."  "(13)  The  com- 
bi  nation,  with  button-sewing  appliances,  of 
«  a  trough,  appliances  for  carrying  the  buttons 

•  successively  from  tbe'trough  to  the  sewing 
devices,  and  mechanism  for  operating  said 
appliances  and  sewing  devices,  as  set  forth. " 
The  defendant's  machine  is  known  as  the 
"Lancaster  Machine. " 

The  Morley  machine  contains  and  is  made 
up  of  three  main  groups  of  instrumentalities: 
(1)  Mechanism  for  holding  the  buttons  in 
mass,  and  delivering  them  separately,  in  prop- 
er position,  over  the  fabric,  so  that  they  may 
be  attached  to  it  by  the  sewing  and  stitching 
mechanism;  (2)  the  stitching  mechanism; 
(3)  the  mechanism  for  feeding  the  fabric 
along,  so  as  to  space  the  stitches  and  conse- 
quently the  buttons  when  sewed  on.  In  the 
button-feeding  mechanism,  there  is  a  hopper 
containing  the  buttons  in  mass.  The  princi- 
pal use  of  the  machine  is  to  sew  buttons  on- 
to the  uppers  of  buttoned  boots,  and  the  but- 
ton designed  to  be  used  is  one  having  a  round 
ball  affixed  to  a  shank,  which  terminates  in 
an  eye.  On  the  bottom  of  the  hopper  is  a 
bopper-valve,  which  picks  out  the  buttons 
one  by  one  and  delivers  them  into  an  inclined 
trough.  This  trough  has  a  Y-shaped  groove 
along  its  bottom,  midway  between  its  sides, 
and  the  buttons  enter  the  upper  part  of  the 
txough  with  their  shanks  in  all  directions, 
and  it  becomes  necessary  to  turn  them  over, 
BO  that  the  eyes  will  lie  in  the  groove  while 
the  bodies  of  the  buttons  occupy  the  trough. 
The  contrivance  for  accomplishing  this  con- 
sists of  a  flexible,  corrugated  strip  of  metal, 
lying  over  the  top  of  the  trough,  and  oscillat- 
ed by  proper  machinery,  which,  by  contact 
with  the  bodies  of  the  buttons,  will  roll  them 
over  so  that  their  eyes  will  lie  in  the  groove. 
After  the  buttons  are  thus  arranged,  they 
slide  down  the  trough,  being  aided  to  do  so 
by  a  jarring  motion  imparted  to  the  latter. 
When  they  arrive  at  its  lower  end,  which  is 
bent  so  as  to  be  nearly  vertical,  they  lie  with 
their  heads  towards  the  front  of  the  machine, 
that  is,  the  side  furthest  from  the  driving  pul- 
ley. In  one  modification  of  the  machine,  the 
buttons  are  held  in  the  trough  by  a  button- 
wheel,  which  is  mounted  on  a  vertical  axis, 
and  is  provided  with  pockets,  each  capable  of 
receiving  a  button,  and  admits  of  being  inter- 
mittently revolved  at  proper  times.  This  but- 
ton-wheel is  used  (1^  to  close  the  bottom  of  the 
n  trough;  (2)  to  receive  buttons  into  its  pock- 
gets;  and  (3)  by  its  own  revolution  to  turn 

•  the  buttons  around,  so  that  their  eyes  will  lie 
towards  the  front  of  the  machine.  In  order 
to  prevent  the  buttons  from  falling  out  of  the 
pockets,  the  button-wheel  rests  upon  a  sta- 
tionary table,  which  closes  the  bottoms  of  all 
of  the  pockets  but  one.  When  a  button  ar- 
rives over  the  notch  in  the  table,  it  has  been 
turned  around,  on  a  vertical  axis,  180  deg.; 
but,  as  a  plane  passing  through  its  eye  is  then 


vertical,  it  must  be  turned  on  a  horizontai 
axis  through  90  deg.,  so  that  its  eye  may  lie 
flat,  in  order  that  the  needle,  which  ascends 
from  beneath,  may  pass  through  the  eye. 
Therefore,  when  a  button  arrives  over  the 
notch  in  the  table,  a  plunger  or  punch  de- 
scends into  the  pocket,  and  drives  the  button 
into  a  button-carrier,  which  lies  at  that  time 
immediately  under  the  notch,  and  nnder  the 
pocket  into  which  the  punch  enters.  Wlien 
the  button  enters  the  carrier,  a  plane  passing 
through  its  eye  is  still  vertical,  and  the  car- 
rier therefore  turns  around  on  a  horizontal 
axis  90  deg.,  to  bring  the  eye  of  the  button 
into  such  a  position  that  it  can  be  entered  by 
the  needle;  and,  as  the  carrier  turns,  it  re- 
tracts, so  as  to  bring  the  eye  into  such  a  posi- 
tion that  a  plane  passing  through  it  will  be 
horizontal,  and  the  needle  will  readily  enter 
it.  The  patent  describes  a  modified  form  of 
the  contrivances  for  bringing  the  button  into 
a  position  for  the  needle  to  entor  its  eye,  in 
which  modification  the  button-wheel  is  dis- 
pensed with,  and  a  light  spring  is  applied  to 
the  bottom  of  the  trough,  to  hold  np  the  col- 
umn of  buttons,  such  spring  operating  as  a 
spring  gate,  opened  at  proper  intervals  by 
mechanism, and  shutting  itself  automatically. 
This  mechanism,  which  also  receives  the  but- 
ton and  turns  it  around  90  deg.  on  a  horizon- 
tal axis,  and  transfers  it  to  the  place  where 
it  is  to  be  sewed,  is  a  sort  of  spring  nippers, 
one  of  the  jaws  of  which  is  spUt  so  as  to  re* 
ceive  the  shank  of  the  button. 

The  above  contrivances  constitute  what  is 
called  in  claim  1,  "button-feeding  mechan- 
ism;" in  claim  2,  "appliances  for  bringing  the 
buttons  successively  to  positions  to  permit 
the  needle  to  pass  through  the  eye  of  each 
button;"  in  claim  8,  "button-feeding  appli- 
ances;" and  m  claim  13,  "a  trough,  applian- 
ces for  carrying  the  buttons  successively 
from  the  trough  to  the  sewing  devices,  and  ^ 
mechanism  for  operating  said  appliances."     » 
•  In  the  Morley  patent  there  is  a  contrivance* 
for  feeding  the  fabric  so  as  to  space  the  stitch- 
es.and  consequently  to  space  the  buttons.  The 
needles,  while  inserted  in  the  fabric,  move  in 
the  direction  of  the  feed,  carrying  the  fabric 
with  them.     The  motion  of  the  needles  or 
feed  is  derived  from  revolving  cams,  and  the 
two  needles  swing  like  an  inverted  pendulum. 
This  kind  of  fe^  was  well  known  in  ma- 
chines for  sewing  leather,  prior  to  the  date  of 
the  Morley  patent.    This  feeding  contrivance 
is  what  is  called  in  claim  1,  "feeding  mech- 
anism," and  in  claim  8,  "feeding  devices." 
The  Morley  patent  describes  its  stitch  aa  be- 
ing made  by  means  of  two  needles,  one  eye- 
pointed,  like  the  Howe  needle,  and  the  otlier 
a  hooked  or  crochet  needle,  such  as  is  ased 
in  machines    for   sewing    leather.      These 
needles  are  set  at  an  inclination  to  each  other, 
across  the  line  of  the  seam,  and  enter  the 
fabric  from  beneath,   and,  when  they   get 
above  it,  cross  each  other.    The  eye-pointed 
needle  pierces  the  fabric  and  carries  a  bight 
of  thresid  up  above  it,  and  then  retreats  a  lic^ 
tie  to  form  a  loop  by  causing  the  thread  to 
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expand  away  from  the  needle.  During  this 
time,  the  hooked  needle  has  also  penetrated 
the  fabric  from  beneath,  and,  when  the  loop 
is  formed,  passes  between  the  eye-pointed 
needle  and  the  thread,  and,  as  both  needles 
descend,  the  hook  catches  the  thread  supplied 
by  the  eye-pointed  needle,  and  carries  a  bight 
of  thread  across  the  fabric  and  down  through 
it  to  the  under  side,  thus  forming  the  trans- 
verse stitches  on  the  button  side  of  the  fabric, 
the  eye-pointed  needle  being  described  as 
passing  through  the  eye  of  the  button,  al- 
though it  is  stated  that  instead  the  hooked 
needle  may  pass  tlirough  such  eye.  The  pas- 
sage of  the  needle  through  the  eye,  after  it 
has  passed  through  the  fabric,  holds  the  but- 
ton upon  the  fabric.  When  the  eye-pointed 
needle  retracts  and  forms  a  loop  above  the 
eye  of  the  button,  a  loop-spreader  is  employed 
to  spread  the  loop,  and  a  shuttle,  carrying 
either  one  thread  or  two  threads,  is  passed 
through  the  loop,  the  eye-pointed  needle,  in 
its  retraction,  carrying,  by  means  of  the  loop, 
the  thread  or  threads  furnished  by  the  shut- 
tle, and  the  stitch  being  the  ordinary  lock- 
e  stitch.  The  stitch  described  in  the  Morley 
^patent  as  made  by  eye-pointed  and  hooked 
*  needles,  both  operating  from  the  lower  side 
of  the  fabric,  and  making  transverse  stitches 
on  its  upper  side  and  longitudinal  stitches  on 
its  lower  side,  is  a  stitch  known  prior  to  the 
date  of  the  Morley  patent. 

In  the  Lancaster  machine  there  are  found 
combined  together  the  same  three  main 
sronps  of  instrumentalities  above  set  forth  as 
being  f ou  nd  in  the  Morley  patent.  There  are 
in  the  Lancaster  machine  a  hopper  contain- 
ing the  buttons  in  mass,  and  an  inclined  sur^ 
face,  which  supports  a  column  of  the  buttons, 
the  buttons  lying  with  their  shanks  up  and 
their  bodies  down.  This  hopper  is  provided 
With  a  reciprocating  brush,  wiiich  sweeps 
over  the  buttons  and  rolls  them  over  so  that 
their  shanks,  pointing  upward,  will  fall  into 
one  or  another  of  slits  in  a  metal  plate  which 
covers  the  inclined  flat  surface.  These  slits 
all  converge  into  a  single  slit,  so  that  the  but- 
tons slide  down  the  various  slits  and  ulti- 
mately lie  in  a  single  column  in  the  single  slit, 
with  their  shanks  upward,  upon  an  inclined 
plane  surface.  This  single  slit,  and  the 
plane  surface  which  it  covers,  are  twisted  at 
the  end,  in  such  a  manner  that  a  plane  passing 
through  the  slit  is  nearly  horizontal,  and  the 
surface  which  is  in  contact  with  the  head  of 
the  button  is  nearly  vertical.  Consequently, 
when  the  buttons  reach  the  bottom,  they  lie 
in  such  a  position  that  a  plane  passiug  through 
the  eye  of  the  lowermost  button  is  horizontal, 
or  nearly  so.  The  column  of  buttons  is  held 
up  by  alight  spring,  and  this  spring  gate  is 
opened  by  the  button  itself,  because  the  so- 
called  trough  holding  the  column  of  buttons 
vibrates  sidewise,  and  a  thread  which  passes 
through  the  eye  of  the  lowermost  button  pre- 
vents that  button  from  vibrating  with  the 
contrivance,  and  the  button  is  pulled  out  by 
the  thread,  and,  in  being  pulled  out,  overcomes 
the  resistance  of  the  spring.    The  eye  of  the 


lowermost  button  in  the  colnmn  liesdirectlr 
under  the  needle,  so  that  the  needle  enters  u 
while  it  is  still  in  the  column.  The  con- 
trivance containing  the  column  then  vibrates 
sidewise,  so  as  to  get  out  of  the  way  of  the 
needle  in  a  subsequent  feeding  operation. 
The  spring  in  the  Iiancaster  machine,  which 
holds  up  the  column  of  buttons,  was  a  com- 
mon device  in  screw  blank  and  eyelet  ma- 
chinery, to  hold  up  a  column  of  blanks,  and 
permit  them  to  be  removed  one  by  one.  >• 

*In  the  Lancaster  machine,  there  is  a  con-? 
trivance  for  feeding  the  fabric  so  as  to  space 
the  stitches,  and  consequently  to  space  the 
buttons,  and  the  machine  feeds  by  means  of 
a  single  needle,  which  reciprocates  in  a 
straight  line,  and,  while  it  is  inserted  in  the 
fabric,  moves  in  the  direction  of  the  feed, 
carrying  the  fabric  with  it,  the  motion  of  the 
needle  or  feed  being  derived  from  revolving 
cams.  The  expert  for  the  defendant  says 
tliat  he  finds  no  substantial  difference  be- 
tween the  mechanism  which  feeds  the  fabric 
in  the  two  machines.  As  to  the  stitching 
mechanism  of  the  Lancaster  machine,  the 
needle  is  on  the  upper  side  of  the  fabric,  and 
descends  through  it.  It  is  an  ordinary 
crochet  needle,  provided  with  a  cast-off,  both 
the  needle  and  the  cast-off  being  like  those 
described  in  the  Morley  patent,  and  the  same 
which  had  been  used  for  many  years  in  sew- 
ing leather.  The  machine  is  also  provided 
with  a  thread-carrier  beneath  the  fabric,  like 
that  used  in  machines  for  sewing  leather. 
The  eye  of  the  button  in  the  Lancaster  ma- 
chine makes  a  part  of  the  stitch,  and  the  stitch 
cannot  be  made  unless  a  button  is  supplied 
at  every  alternate  perforation  of  the  needle. 
It  is  therefore  necessary  that  the  machine 
should  have  some  contrivance  for  carrying 
some  of  the  loops  of  the  thread  over  the  bodies 
of  the  buttons,  so  that  the  loop  may  be  locked 
by  the  eye  of  the  button.  In  making  the 
stitch  the  needle  first  passes  down  through 
the  eye  of  the  button,  carrying  its  hook  be- 
low the  fabric.  The  thread-carrier  beneath 
the  fabric  then  puts  a  loop  of  thread  into  the 
hook,  and  the  hook  rises,  pulling  a  loop  of 
thread  through  the  fabric,  and  through  the 
eye  of  the  button.  The  needle  then  descends 
again,  sliding  through  such  loop,  and  piercing 
the  fabric,  and  leaving  the  loop  on  top  of  the 
fabric.  The  thread-carrier  then  again  puts 
the  thread  into  the  hook  of  the  needle,  and  the 
needle  rises  again,  carrying  another  bight  of 
the  thread  through  the  fabric,  and  through 
the  loop  on  top  of  the  fabric,  thus  locking 
that  loop.  As  the  needle  rises,  a  contrivance 
seizes  both  parts  of  the  loop  carried  up 
through  the  second  hole  made  by  the  needle, 
opens  it  wide  and  passes  it  over  the  body  of 
the  button,  and  the  part  of  the  loop  which  is 
over  the  button  is  then  pulled  down  through  ■:. 
the  fabric,  and  consequentiyuiround  the  shank? 
of  the  button,  thus  locking  the  stitch.  A 
succession  of  these  operations  forms  the 
stitch,  and  sews  a  row  of  buttons  on  the  fabric^ 
each  alternate  loop  of  the  stitch  being  locked 
by  the  button  itsell    If  the  buttons  were  re* 
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moved  from  the  sUtcb.  there  wonld  remain  a 
succession  of  loops,  and  consequently  no  seam. 
In  the  operation  of  the  Lancaster  machine, 
after  the  needle  has  passed  through  the  eye  of 
the  button,  the  end  of  the  so-called  trough 
and  the  needle  move  together,  while  the 
needle  is  making  its  feeding  motion.  The  so- 
called  trough  then  stands  still  until  the  needle 
has  ascended  and  pulled  a  loop  of  thread 
tiirough  the  eye,  and  has  again  pierced  the 
fabric.  When  the  needle  has  got  into  the 
fabric  the  second  time,  the  button  is  pulled 
out  of  the  end  of  the  trough  by  the  retreat  of 
the  trough  towards  the  rear  of  the  machine, 
and  is  so  pulled  out  because  at  that  time  the 
fabric  Is  standing  still  and  the  button  is  held 
to  it  by  the  loop  of  thread  which  is  passed 
through  the  eye  of  the  button.  After  the 
button  is  thus  pulled  out  of  the  end  of  the 
trough,  the  trough  stands  still  for  a  while, 
while  a  loop  is  passed  over  the  body  of  the 
button,  as  above  described,  and  the  trough 
then  returns  again,  bo  as  to  hold  the  eye  of  a 
second  button  in  the  path  of  the  descending 
needle,  the  button  bdng  thus  released,  not 
by  the  motion  of  the  fabric,  but  by  the  mo- 
tion of  the  trough  which  carries  the  column 
of  buttons. 

It  satisfactorily  appears  that  the  Morley 
machine  was  the  first  one  which  accom- 
plished the  result  of  automatically  separating 
buttons  which  have  a  shank  from  a  mass  of 
the  same,  conveying  them  in  order  to  a  posi- 
tion where  they  can  be  selected  by  the  ma- 
chine, one  after  another,  and,  by  sewing 
mechanism,  coupled  with  suitable  mechan- 
ism for  feeding  the  fabric,  be  sewed  thereto 
at  prescribed  suitable  distances  apart  from 
each  other.  The  machine  perfoims  auto- 
matically these  three  functions  of  selecting, 
sewing,  and  spacing.  The  problem  to  be 
performed  was  to  select  from  a  mass  of  but- 
tons, furnished  with  heads,  and  with  wire 
eyes  projecting  therefrom,  single  buttons, 
«  and  to  present  them  in  succession  to  the 
^  needle  of  a  sewing  mechanism,  so  that  the 
*  needle  could  pass  througl>the  eye  and  secure 
it  to  the  fabric.  Machinery  existed  before 
for  selecting  from  a  mass  wood-screw  blanks, 
horse  nails,  and  pins,  and  delivering  them  to 
other  machinery;  but,  in  such  constructions, 
the  shank  of  the  article  being  heavier  than 
its  head,  the  tendency  was  for  the  articles  to 
arrange  themselves  in  the  way  with  the 
sban^  downward,  the  heads  being  supported 
on  the  top  surface  of  the  way.  With  such 
buttons  as  are  used  in  the  two  machines  in 
controversy,  as  the  heads  are  much  heavier 
than  the  shanks  and  the  eyes  combined,  the 
buttons  will  not  naturally  arrange  them- 
selves with  their  shanks  downward.  It  is 
therefore  necessary  to  have  some  means  for 
turning  each  button  into  such  a  position 
that  a  plane  passing  through  its  eye  shall  be 
perpendicular  to  a  plane  passing  through  the 
long  axis  of  the  sewing  needle,  so  as  to  in- 
sure the  passage  of  the  needle  through  the 
eye.  No  machine  existing  prior  to  Morley's 
is  shown  to  have  accomplished  that  operation. ' 


The  snbstance  of  the  defense  In  the  ease  Is 
that  there  are  certain  specific  differences  be> 
tween  the  button-feeding  mechanisms  in  the 
two  machines,  and  also  certain  specific  dif- 
ferences between  their  sewing  mechanisms; 
and  hence  that  there  is  no  infringement. 
This  was  the  view  taken  by  the  circuit  court 
in  its  opinion.    23  Fed.  Bep.  344. 

Morley,  having  been  the  first  person  who 
succeeded  in  producing  an  automatic  ma- 
chine for  sewing  buttons  of  the  kind  in  ques- 
tion upon  fabrics,  is  entitled  to  a  liberal  con- 
struction of  the  claims  of  his  patent.  He 
was  not  a  mere  improver  upon  a  prior  ma- 
chine, which  was  capable  of  accomplishing 
the  same  general  result;  in  which  case  his 
claims  would  properly  receive  a  narrower  in- 
terpretation. This  principle  is  well  settled  in 
the  patent  law,  both  in  this  country  and  in 
England.  Where  an  invention  is  one  of  a 
primary  character,  and  the  mechanical  func- 
tions performed  by  the  machine  are,  as  » 
whole,  entirely  new,  all  subsequent  ma- 
chines which  employ  substantially  the  same 
means  to  accomplish  the  same  result  are  in- 
fringements, although  the  subsequent  ma- 
chine may  contain  improvements  in  the 
separate  mechanisms  which  go  to  make  ap 
the  machine. 

In  McCormick  v.  Talcott,  20  How.  402.  S 
405,  the  inquiry*  was  whether  McCotmick? 
was  the  first  person  who  invented,  in  a  reap- 
ing machine,  the  apparatus  called  »  "di- 
vider, "  performing  the  required  functions,  or 
whether  he  iiad  merely  improved  au  existing 
apparatus,  by  a  combination  of  mechanical 
devices  which  performed  the  same  functions 
in  a  better  manner.  This  court,  speaking  by 
Mr.  Justice  Gbieb,  said:  "If  he"  (the 
patentee)  "be  the  original  inventor  of  the  de- 
vice or  machine  called  the  'divider,'  he  will 
have  a  right  to  treat  as  infringers  all  who 
make  dividers  operating  on  the  same  prin- 
ciple, and  performing  the  same  functions  by 
analogous  means  or  equivalent  combina- 
tions, even  though  the  infringing  machine 
may  be  an  improvement  of  the  original,  and 
patentable  as  such.  But  if  the  invention 
claimed  be  itself  but  an  improvement  on  a 
known  machine  by  a  mere  change  of  form  or 
combination  of  parts,  the  patentee  cannot 
treat  another  as  an  infringer,  who  has  im- 
proved the  original  machine  by  use  of  a  dif- 
ferent form  or  combination,  performing  the 
same  functions.  The  inventor  of  the  first 
improvement  cannot  invoke  the  doctrine  of 
equivalents  to  suppress  all  other  improve- 
ments which  are  not  mere  colorable  evusions 
of  the  first." 

So,  also,  in  Railway  Co.  v.  Sayles,  97  U.  S. 
551,  556,  this  court,  speaking  by  Mr.  Justice 
Bhadlet,  said,  in  regard  to  brakes  for 
eight- wheeled  railroad  cars;  "Like  almost 
all  other  inventions,  that  of  double  brakes 
came  when,  in  the  progress  of  mechanical  im- 
provement, it  was  needed;  and,  being  sought 
by  many  minds,  it  is  not  wonderful  that  it 
was  developed  in  different  and  independent 
forms,  all  original,  and  yet  all  bearing  a 
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gomewbat  general  resemblance  to  each  other. 
In  such  cases,  if  one  inventor  precedes  all  the 
rest,  and  strilceB  out  something  which  in- 
cludes and  underlies  all  that  they  produce,  he 
acquires  a  monopoly,  and  subjects  them  to 
tribute.  But  If  the  advance  towards  the 
thing  desired  is  gradual,  and  proceeds  step 
by  step,  so  that  no  one  can  claim  the  com- 
plete whole,  then  each  is  entitled  only  to  the 
specific  form  of  device  which  he  produces, 
and  every  other  inventor  is  entitled  to  his 
own  speciflc  form,  so  long  as  it  differs  from 
those  of  his  competitors,  and  does  not  include 
theirs.  These  general  principles  nre  so  ob- 
vious  that  they  need  no  argument  or  illustrap 

»•  tion  to  support  them." 

•  'The  same  view  was  directly  applied  in 
Clough  T,  Barker,  106  U.  S.  166, 177, 1  Sup. 
Ct.  Kep.  188,  198,  to  the  Clough  patent  for 
an  improvement  in  gas-burners.  The  Qrst 
claim  of  that  patent  was  for  "the  bat- wing 
burner,  perforated  at  the  base,  in  combination 
with  the  surrounding  tnbe,  substantially  as 
described."  The  second  claim  read  thus: 
"In  combination  with  the  bat-wing  burner, 
pei-forated  at  the  base,  the  surrounding  tube, 
the  tubular  valve  for  regulating  the  supply 
of  external  gas  to  the  burner,  substantially 
as  described. "  It  appeared  that  in  no  prior 
structure  had  a  valve  arrangement  been  ap- 
plied to  regulate  the  flow  of  gas  in  such  a 
combination  as  that  covered  by  the  first  claim 
of  the  patent.  It  was  therefore  held,  that  the 
patentee  was  entitled  to  the  benefit  of  the 
doctrine  of  equivalents,  as  applied  to  the  com- 
bination covered  by  the  second  daim.  In 
the  defendant's  burner,  the  regulation  was 
made  by  a  tubular  valve  on  the  outside  of  the 
perforations,  instead  of  on  the  inside,  as  in 
the  patent,  but  performing  its  work  by  being 
screwed  np  or  down,  as  in  the  patent  This 
court  said:  "Although  in  the  Clough  struct- 
ure the  burner  and  surrounding  tube  re- 
volve together  in  adjusting  their  position  in 
reference  to  that  of  the  tubular  valve,  so  as 
to  let  in  or  turn  oft  thesupply  of  gas  through 
the  perforations,  and  although  in  the  Clough 
Strncture  the  flame  revolves  by  the  revolution 
of  the  burner,  and  although  in  the  defendant's 
burners  the  revolution  of  the  surrounding 
tube  regulated  the  supply  of  gas  through  such 
perforations,  and  neither  the  burner  nor  the 
flame  revolved,  the  defendants'  valve  ar- 
rangement must  be  held  to  have  been  an 
equivalent  for  that  of  Clough  to  the  full  ex- 
tent to  which  that  of  Clough  goes,  involving, 
perhaps,  patentable  improvements,  but  still 
tributary  or  subject  to  the  patent  of  Clough. 
It  is  true  that  thiit  patent  describes  the  tubular 
valve  as  being  inside  of  the  burner-tube;  but 
Gough  was  the  first  person  who  applied  a 
valve  regulation  of  any  kind  to  the  combina- 
tion to  which  he  applied  it,  and  the  first 
person  who  made  such  combination;  and  he 
is  entitled,  under  decisions  heretofore  made  by 
this  court,  to  hold  as  infringements  all  valve 
legulations,  applied  to  such  a  combination, 
vUcb  perform  the  same  o£9ce  in  substantially 


the  same  way  as,  and  were  known*bqn<  valents* 
for,  his  form  of  valve  regulation."    See,  also, 
Duff  V.  Pump  Co.,  107  U.  S.  686,639, 2  Sup. 
Ct.  Bep.  487. 

The  same  doctrine  was  applied  by  this  court 
in  Valve  Co.  v.  Valve  Co.,  113  U.  8.  157,  5 
Sup.  Ct.  Rep.  513,  to  the  Bichardson  patent, 
the  claim  of  which  was:  "A  safety-valve, 
with  the  circular  or  annular  flange  or  lip,  ec, 
constructed  in  the  manner,  or  substantially 
in  the  manner,  shown,  so  as  to  operate  as  and 
for  the  purpose  herein  described."  It  ap- 
peared that  Kichardson  was  the  first  person 
who  made  a  safety-valve  which,  while  it  au- 
tomatically relieved  the  pressure  of  steam  in 
the  boiler,  did  not,  in  ejecting  that  resnlt, 
reduce  the  pressnre  to  such  an  extent  as  to 
make  the  use  of  the  relieving  apparatus 
practically  impossible,  because  of  the  expend- 
iture of  time  and  fuel  necessary  to  bring  up 
the  steam  again  to  the  proper  working  stand- 
ard; and  that  his  valve  was  the  first  which 
had  a  strictured  orifice  leading  from  the  hud- 
dling chamber  to  the  open  air,  to  retard  ttas 
escape  of  the  steam,  and  to  enable  the  valve 
to  open  with  increasing  power  against  the 
action  of  the  spring,  and  to  dose  suddenly, 
with  small  loss  of  pressure  in  the  boiler.  It 
was  held  that  that  claim  covered  a  valve  in 
which  were  combined  an  initial  area,  an  ad- 
ditional area,  a  huddling  chamber  beneath  the 
additional  area,  and  a  strictured  orifice  sncb 
as  that  above  mentioned,  the  orifice  being 
proportioned  to  the  strength  of  the  spring. 
It  was  also  held  that,  under  the  claim  of  a 
second  patent,  namely,  "the  combination  of 
the  surface  beyond  the  seat  of  the  safety- 
valve,  with  the  means  herein  described  for 
regulating  or  adjusting  the  area  of  the  pass- 
age for  the  escape  of  steam,  substantially  as 
and  for  the  purpose  described,"  the  patentee 
was  entitled  to  cover  the  combination,  with 
the  surface  of  the  huddling  chamber  and  the 
strictured  orifice,  of  a  screw-ring  to  be  moved 
up  or  down  to  obstruct  such  orifice  more  or 
less,  in  the  manner  described.  It  was  far^ 
tber  held  that  both  of  the  patents  were  in- 
fringed by  a  valve  which  produced  the  same 
effects  in  operation  by  the  means  described  in 
Richardson's  claims,  although  the  valve  prop- 
er was  an  annulus,  and  the  extended  surface 
was  a  disk  inside  of  the  annulus  ;  the  Richard- 
son valve  proper  being  a  disk,  and  the  ex-t> 
tended  surface  an  annulus  surrounding  then 
disk ;  and  although  the  valve>proper  of  the* 
defendant  had  two  ground  joints,  and  only 
the  steam  which  passed  through  one  of  them 
piissed  through  the  stricture,  while,  in  the 
liichardson  valve,  all  the  steam  which  passed 
into  the  air  passed  through  the  stricture ;  and 
although  in  the  defendant's  valve  the  hud- 
dling chamber  was  at  the  center,  instead  of 
at  the  circumference,  and  was  in  the  seat  of 
the  valve,  under  the  head,  instead  of  in  the 
head,  and  the  stricture  was  at  the  circum- 
ference of  the  seat  of  the  valve,  instead  of 
being  at  the  circumference  of  the  head.  These 
conclusions  were  based  on  the  fact,  stated  in 
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the  opinion  of  the  court,  that  no  prior  struct- 
ure was  known  or  recognized  as  producing 
any  such  result  as  that  produced  by  Richard- 
aon's  apparatus;  that  the  prior  structures 
never  effected  the  idnd  ot  result  attained  by 
his  apparatus,  because  they  laclced  the  thing 
which  gave  success;  and  that,  taught  by 
Bichardson,  and  by  the  use  of  his  apparatus, 
it  was  not  difflcnlt  for  skilled  mechanics  to 
take  the  prior  structures,  and  so  arrange  and 
use  them  as  to  produce  more  or  less  of  the 
beneQcial  results  first  made  known  by  him. 
The  doctrine  thus  applicable  to  a  machine 
patent  is  of  a  kindred  character  with  that  ap- 
plied in  this  country  and  in  England  to  a  pat- 
ent for  a  process. 

In  Tilghman  v.  Proctor,  102  U.  S.  707, 
the  claim  of  Tilghman's  patent  was  for  "the 
manufacturing  of  fat  acids  and  glycerine 
from  fatty  bodies  by  the  action  of  water  at  a 
high  temperature  and  pressure."  In  the 
opinion  of  this  court,  delivered  by  Mr.  Jus- 
tice Bradley,  the  claim  was  sustained  as  a 
claim  for  a  process,  irrespective  of  the  par- 
ticular mode  or  form  of  apparatus  for  carry- 
ing it  into  effect,  inasmuch  as  the  patent  de- 
scribed a  practical  and  useful  mode  of  carry- 
ing It  into  effect.  It  was  said  in  the  opinion, 
(page  721:)  "Had  the  process  been  known 
and  used  before,  and  not  been  Tilghman's 
invention,  he  could  not  then  have  claimed 
anything  more  than  the  particular  apparatus 
described  in  his  patent;  but,  being  the  in- 
ventor of  the  process,  as  we  are  satisfied  was 
the  fact,  he  was  entitled  to  claim  it  in  the 
manner  he  did."  It  was  also  held  that,  in 
such  a  case,  a  person  who  subsequently  dis- 
covers a  new  mode  ot  carrying  out  the  pat- 
g^ented  process  is  not  entitled  to  use  the  pro- 
^  cess  without  the  consent  of  the  patentee. 
•  'Beference  was  made  in  the  opinion  in  that 
case  to  the  decision  in  Neilson  v.  Harford,  1 
Webst.  Fat.  Cas.  295,  which  related  to  Keil- 
Bon's  patent  for  the  process  of  applying  a 
blast  of  heated  air  to  anthracite  coal  in  a 
smelting  furnace,  by  forcing  such  blast 
through  a  vessel  situated  between  the  blow- 
ing apparatus  and  the  furnace,  and  heated 
to  a  red  heat,  the  form  of  the  heated  vessel 
being  slated  by  the  patent  to  be  immaterial. 
On  this  question  this  court  said:  "That  a 
hot  blast  is  better  than  a  cold  blast  for  smelt- 
ing iron  in  a  furnace,  was  the  principle  or 
scientific  fact  discovered  by  Keilson ;  and  yet, 
being  nothing  but  a  priuciple,  he  could  not 
have  a  patent  for  that.  But,  having  in- 
vented and  practically  exemplified  a  process 
for  utilizing  this  principle,  namely,  tliat  of 
heating  the  blast  in  a  receptacle  between  the 
blowing  apparatus  and  the  furnace,  he  was 
entitled  to  a  patent  for  that  process,  although 
he  did  not  distinctly  point  out  all  the  forms 
of  apparatus  by  wliich  the  process  might  be 
applied,  having,  nevertheless,  pointed  out  a 
particular  apparatus  for  that  purpose,  and 
having  thus  shown  that  the  process  could  be 
practically  and  usefully  applied.  Another 
person  might  invent  a  better  apparatus  for 


applying  this  process  than  that  pointed  out 
by  Neilson,  and  might  obtain  a  patent  for 
such  improved  apparatus;  but  he  could  not 
use  the  process  without  a  license  from  Neil- 
son.  His  improved  apparatus  would,  in  this 
respect,  stand  in  a  relation  to  the  process 
analogous  to  that  which  an  improvement  on 
a  patented  machine  bears  to  the  machine 
itself." 

In  regard  to  the  case  of  Neilson  v.  Har- 
ford, this  court,  speaking  by  Cliief  Justice 
Taney,  in  O'Reilly  v.  Morse,  15  How.  62, 
115, 116,  said,  in  reference  to  the  opinion  of 
the  court  of  exchequer  in  that  case,  (ieUvered 
by  Baron  Parke:  "We  see  nothing  in  this 
opinion  differing  in  any  degree  from  the 
familiar  principles  of  law  applicable  to  pat- 
ent cases.  Neilson  claimed  no  particular 
mode  of  constructing  the  receptacle,  or  of 
heating  it.  He  pointed  out  the  manner  in 
which  it  might  be  done;  but  admitted  that  it 
might  also  be  done  in  a  variety  of  ways,  and 
at  a  higher  or  lower  temperature,  and  that 
all  of  them  would  produce  the  effect  in  aa 
greater  or  less  degree,  provided  the  air  was« 
heated  by  passing  through  a'heated  recepta-* 
cle;  and  hence  it  seems  that  the  court  at  first 
doubted  whether  it  was  a  patent  for  any^ 
thing  more  than  the  discovery  that  hot  air 
would  promote  the  ignition  of  fuel  better 
than  cold;  and  if  this  had  been  the  construc- 
tion, the  court,  it  appears,  would  have  held 
bis  patent  to  be  void,  because  the  discovery 
of  a  principle  in  natural  philosophy  or  phys- 
ical science  is  not  patentable.  But,  after 
much  consideration,  it  was  finally  decided 
that  this  principle  must  be  regarded  as  well 
known,  and  that  the  plaintiff  had  invented  a 
mechanical  mode  of  applying  it  to  furnaces; 
and  that  his  invention  consisted  in  interpos- 
ing a  heated  receptacle  between  the  blower 
and  the  furnace,  and  by  this  means  heating 
the  air  after  it  left  the  blower,  and  before  it 
was  thrown  into  the  fire.  Whoever,  there- 
fore, used  this  method  of  throwing  hot  air 
into  the  furnace  used  the  process  he  had  in- 
vented, and  thereby  infringed  his  patent; 
although  the  form  of  the  receptacle,  or  the 
mechanical  arrangements  for  heating  it, 
might  be  different  from  those  describ^  by 
the  patentee ;  for,  whatever  form  was  adopted 
for  the  receptacle,  or  whatever  mechanical 
arrangements  were  made  for  heating  it,  the 
effect  would  be  produced  in  a  greater  or  less 
degree  if  the  heated  receptacle  was  placed 
between  the  blower  and  the  furnace,  and  the 
current  of  air  passed  through  it.  Undoubt- 
edly, the  principle  that  hot  air  will  promote 
the  ignition  of  fuel  better  than  cold,  was 
embodied  in  this  machine.  But  the  patent 
was  not  supported  because  this  principle  was 
embodied  in  it.  He  would  have  been  equally 
entitled  to  a  patent  if  he  had  invented  an 
improvement  in  the  meclianical  arrange- 
ments of  the  blowing  apparatus,  or  in  the 
furnace,  while  a  cold  current  of  air  was  still 
used.  But  his  patent  was  supported  because 
he  had  invented  a  mechanical  apparatus  by 
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which  a  current  of  hot  air,  instead  of  cold, 
oonld  be  thrown  in;  and  this  new  method 
was  protected  by  bis  patent.  The  interposi- 
tion of  a  heated  receptacle  in  any  form  was 
the  novelty  he  invented." 

This  court  also  said  in  Tilgbman  ▼.  Proc- 
tor, (page  728:)    "If  the  mode  of  applying 
the  process  is  not  obvious,  then  a  description 
eof  a  particular  mode  by  which  it  may  be 
JJ  applied  is  sufficient.    There  is,  then,  a  descrip- 

*  tion  of  the  process  and  of>one  practical  mode 
in  which  it  may  be  applied.  Perhaps  the 
process  is  susceptible  of  being  applied  in 
many  modes,  and  by  the  use  of  many  forms 
of  apparatus.  The  inventor  is  not  bound  to 
descritM  them  all  in  order  to  secure  to  him- 
self the  exclusive  right  to  the  process,  if 

I  he  is  really  its  inventor  or  discoverer.  But 
he  mast  describe  some  particular  mode,  or 
some  apparatus  by  which  the  process  can  be 
applied  with  at  least  some  beneficial  result, 
in  order  to  show  that  it  is  capable  of  being 
exhibited  and  performed  in  actual  experi- 
ence." 

The  English  doctrine  is  to  the  same  effect. 
In  the  case  of  Curtis  v.  Piatt,  before  Yice- 
Chancellor  Wood,  in  1863,  reported  in  a  note 
to  Adie  V.  Clark,  3  Ch.  Div.  134,  the  vice- 
chancellor  said,  (page  136, )  in  regard  to  a  pat- 
ent for  an  improvement  in  spinning-mules: 
"When  the  thing  is  wholly  novel,  and  one 
wtiich  has  never  been  achieved  before,  the 
machine  itself  which  is  invented  necessa- 
rily contains  a  great  amount  of  novelty  in 
all  its  parts;  and  one  looks  very  narrowly 
and  very  jealously  upon  any  other  machines 
for  effecting  the  same  object,  to  see  whether 
or  not  they  are  merely  colorable  contrivances 
for  evading  that  which  has  been  before  done. 
When  the  object  itself  is  one  which  is  not 
new,  but  the  means  only  are  new,  one  is  not 
inclhied  to  say  that  a  person  who  invents  a 
particular  means  of  doing  something  that 
has  I)een  known  to  all  the  world  long  before 
has  a  right  to  extend  very  largely  the  inter- 
pretation of  those  means  which  he  has 
adopted  for  carrying  it  into  effect."  In  the 
same  case,  on  app^  before  the  lord  chan- 
cellor, (Lord  Westbcbt,)  (page  138,)  the 
views  of  Vice-Chancellor  Wood  were  con- 
curred in. 

In  Badische  Anilin  v.  Levinstein,  24  Cb. 
Div.  156,  171,  in  regard  to  a  patent  for  im- 
provements in  the  production  of  coloring 
matters  for  dyeing  and  printing,  Mr.  Justice 
Peabson  said:  "Where  a  patent  is  taken 
out  for  a  process  for  arriving  at  a  known  re- 
sult, (I  mean,  a  result  known  before  the  pat- 
ent is  taken  out  for  the  process  simpliciter,) 
any  other  person  may  take  out  a  patent  for 
another  process,  or  may  use  another  process 
without  taking  out  a  patent,  without  any  in- 
fringement of  the  process  first  taken  out. 

gBut  when  a  patent  is  taken  out  for  a  new  re- 

•  suit  not  known  before,  and  there  is  one'pro- 
cess  described  in  the  patent  which  is  eff'ect- 
ual  for  the  purpose  of  arriving  at  that  new 
result  at  the  time  when  the  patent  is  taken 
out,  the  patentee  is  entitled  to  protection 
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against  all  other  processes  for  the  same  re- 
sult; and  no  person  can,  without  infringing 
upon  his  patent,  adopt  simply  a  different  pro- 
cess for  aiTiving  at  the  same  result."  As  au- 
thority for  this  view,  he  cites  the  cases  of 
Jupe  V.  Pratt,  1  Webst.  Pat.  Cas.  146 ;  House- 
hill  Co.  V.  Neilson,  Id.  685;  and  Curtis  v. 
Piatt,  ubi  supra,  in  Goodeve's  Pat.  Cas.  102» 
He  decided  in  favor  of  the  plaintiff. 

On  appeal  to  the  court  of  appeal,  29  Ch. 
Div.  366,  the  decree  was  reversed,  Lords- 
Justices  BowzN  and  Fby  being  in  favor 
of  a  reversal,  and  Lord  Justice  Basoal- 
LAY  against  it.  On  further  appeal  to  the 
house  of  lords,  12  App.  Cas.  710,  the  decis- 
ion of  the  court  of  appeal  was  reversed,  and 
the  decision  of  Mr.  Justice  Peahson  was  re- 
stored, Lord  Halsbubt,  (Lord  Chancellor,)- 
Lord  Hbbsoiiell,  and  Lord  Macnaohtbk 
sitting  in  the  case  and  concurring.  In  the 
judgment  given  by  Lord  Hbbsohell,  it  is 
stated  that  all  the  judges  of  all  the  courts 
were  agreed  on  the  question  of  infringement. 

A  recent  and  instructive  case  is  that  of 
Proctor  V.  Bennis,  36  Ch.  Div.  740,  in  re- 
gard to  a  patent  for  self-acting  mechanism 
for  supplying  fuel  at  intervals  to,  and  dis- 
tributing it  over  the  surfiice  of,  a  fire.  The 
court  of  first  instance  held  the  patent  to  b» 
valid,  and  to  have  been  infringed.  In  the 
court  of  appeal.  Lords  Justices  Cotton, 
BowEN,  and  Fby  unanimously  affirmed  thft 
decision,  and  held  that  a  patent  for  a  combi- 
nation of  known  mechanical  contrivances, 
producing  a  new  result,  was  infringed  by  a 
machine  producing  the  same  result  by  a  com- 
bination of  mechanical  equivalents  of  such 
contrivances,  with  some  alterations  and 
omissions,  which  did  not  prevent  the  new 
machine  from  being  one  which  took  the  sul)- 
stance  and  essence  of  the  patented  invention; 
but  that,  where  the  result  was  old,  and  the 
novelty  consisted  only  of  improvements  in  a 
known  machine  for  producing  a  known  re- 
sult, the  patentee  must  be  tied  down  strictly 
to  the  mode  wiiich  he  had  described  of  effect- 
ing the  improvements.  Lord  Justice  CoT-,| 
TON,  after  referring  to  the  case  of  Curtis  t.« 
•piatt,  3  Ch.  Div.  135,  note,  said,  (page  757 :)• 
"Where  there  is  no  novelty  in  the  result,  and 
where  the  machine  is  not  a  new  one,  but  the 
claim  is  only  for  improvements  in  a  known 
machine  for  producing  a  known  result,  the 
patentee  must  he  tied  down  strictly  to  the 
invention  which  he  claims,  and  the  mode 
which  he  points  out  of  effecting  the  improve- 
ment. But  here  the  throwing  coal  onto  the 
furnace  by  the  intermittent  radial  action  of 
a  flap  or  door  was  new.  Nothing  of  the 
land  had  been  done  before.  It  is  true,  there 
had  previously  been  imperfect  machines  for 
feeding  furnaces  automatically,  but  that  had 
not,  previously  to  this  machine,  been  done 
by  any  intermittent  radial  action  of  a  flap  or 
door,  as  is  done  by  the  plaintiff.  In  my  opin- 
ion, therefore,  the  opinions  expressed  by  the 
judges  with  reference  to  mere  improvements 
in  an  old  machine  for  an  old  purpose  cannot 
apply  to  a  case  like  this,  where  there  was 
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not  only  novelty  In  the  machine,  but  novelty 
in  the  result  to  be  produced  by  that  macliine. " 
Lord  Justice  Bowen  said,  (page  764:)  "Now, 
I  think  it  goes  to  the  root  of  this  case  to  re- 
member that  this  is,  as  was  described  by  one 
of  the  counsel,  really  a  pioneer  invention; 
and  it  is  by  the  liglit  of  that,  as  it  seems  to 
me,  that  we  ought  to  consider  the  question 
whether  there  have  been  variations  or  omis- 
sions and  additions,  which  prevent  the  ma- 
chine which  is  complained  of  from  being  an 
Infringement  of  the  plaintiff's.  With  regard 
to  the  variations,  I  take  precisely  the  same 
view  that  the  Lord  Justice  C!otton  has  taken ; 
and  I  will  not  travel  over  the  ground  again. 
With  regard  to  the  additions  and  omissions, 
it  is  obvious  that  additions  may  be  an  im- 
provement, and  that  omissions  may  be  an  Im- 
provement; but  the  mere  fact  that  there  is 
an  addition,  or  the  mere  fact  that  there  is  an 
omission,  does  not  enable  you  to  take  the 
Bubstance  of  the  plaintiff's  patent.  The 
question  is  not  whether  the  addition  is  mate, 
rial,  or  whettier  the  omission  is  material,  but 
whether  what  has  been  taken  is  the  substance 
and  essence  of  the  invention.  That  seems  to 
me  to  be  the  true  test,  as  propounded  by  the 
house  of  lords  in  Olark  v.  Adie,  2  App.  Cas. 
815,  320."  Lord  Justice  Frt  said,  (page 
766:)  "The  pith  and  substance  of  the  plain- 
Stiff's  invention  is,  in  my  judgment,  putting 
?  coals  apon*a  fire  by  an  intermittent  radial 
action,  an  invention  which,  it  may  be  re- 
marked, reproduces  with  great  exactitude 
the  action  of  the  human  arm  in  placing  coals 
upon  a  fire."  Also,  (page  768:)  "In  the 
present  case  we  have  these  broad  features  of 
likeness:  that  in  both  machines  the  motion  is 
a  radial  motion,  in  both  machines  it  is  an  in- 
termittent motion,  in  both  machines  it  is  of 
course  produced  by  means  of  a  radius,  in  both 
machinas  that  radius  is  moved  in  one  direc- 
tion by  tappets,  and  the  same  radius  is  moved 
in  the  opposite  direction  by  a  spring.  AH 
those  broad  features  of  the  machines  are  in 
common;  but  there  is  this  difference:  that  in 
the  plaintiff's  machine  a  shaft  is  impelled  by 
the  tappets  and  by  the  spring,  whereas  in  the 
defendant's  machine  the  radius  itself  is  im- 
pelled by  the  tappets  and  the  spring.  It  fol- 
lows that  the  radius  in  the  plaintiff's  is  at- 
tached to  the  shaft,  whereas  the  radius  in 
the  defendant's  works  on  a  pin.  That  is  the 
broad  distinction  between  them.  The  result, 
however,  appears  to  me  to  be  substantially 
the  same;  by  substituting  )the  pin  for  the 
shaft  as  the  centre  on  which  the  radius  acts, 
and  by  impelling  the  radius  itself  instead  of 
impelling  the  shaft  fixed  to  the  radius,  you 
have  produced  in  substance  precisely  the 
same  radial  action  by  the  same  means.  You 
drive  your  radius  in  one  direction  by  tappets, 
and  you  drive  it  in  the  other  direction  by  the 
spring,  and  you  produce  the  same  result, 
namely,  the  feeding  of  coal  by  a  radial  mo- 
tion made  intermittent  in  one  direction  by 
the  operation  of  the  tappets,  and  in  the  other 
direction  by  the  spring.  I  think,  therefore, 
that  we  have  a  new  combination  for  a  new 


object,  and  that  the  gist  of  that  oombinatton 
has  been  taken  by  the  defendant,  and  that, 
consequently,  there  is  an  infringement." 

Applying  these  views  to  the  case  in  hand, 
Morley  having  been  the  first  inventor  of  an 
automatic  button-sewing  machlriu,  by  unit- 
ing in  one  organization  mechanism  for  feed- 
ing buttons  from  a  mass,  and  delivering 
them  one  by  one  to  sewing  mechanism  and 
to  the  fabric  to  which  they  are  to  be  secured, 
and  sewing  mechanism  for  passing  a  thread 
through  the  eye  of  the  button,  and  securing 
it  to  the  fabric,  and  feeding  mechanism  for« 
moving  the  fabric  the  required  distances  toS 
space'the  buttons,  another  machine  is  an  in-* 
fringement,  in  which  such  three  sets  of 
mechanism  are  combined,  provided  each 
mechanism,  individually  considered,  is  a 
proper  equivalent  for  the  corresponding 
mechanism  in  the  Morley  patent;  and  it 
makes  no  difference  that,  in  the  infringing 
machine,  the  button-feeding  mechanism  is 
more  simple,  and  the  sewing  mechanism  and 
the  mechanism  for  feeding  the  fabric  are 
different  in  mechanical  construction,  so  long 
as  they  perform  each  the  same  function  as 
the  corresponding  mechanism  in  the  Morley 
machine,  in  substantially  the  same  way,  and 
are  combined  to  produce  the  same  result. 

The  view  taken  on  the  part  of  the  defend- 
ant in  regard  to  the  question  of  infringement 
is  that,  inasmuch  as  the  Lancaster  machine 
uses  different  devices  in  its  mechanisms 
which  correspond  to  those  referred  to  in  the 
first,  second,  eighth,  and  thirteenth  claims 
of  the  patent,  those  claims  are  to  be  limited 
to  the  special  devices  described  in  the  patent, 
which  make  up  such  combinations,  although 
both  machines  contain  the  same  main  group 
of  instrumentalities  which,  when  combined, 
make  up  the  machine.  Bnt,  in  a  pioneer 
patent,  such  as  that  of  Morley,  with  the  four 
claims  in  question  such  as  they  are,  the  spe- 
cial  devices  set  forth  by  Morley  are  not  nec- 
essary constituents  of  the  claims.  The  main 
operative  features  of  both  machines  are  the 
same.  In  each  there  is  a  receptacle  for 
shank-buttons  in  a  mass;  in  each  the  mass  of 
buttons  passes  in  order  into  a  conveyer- way ; 
and  in  each  the  buttons  conveyed  to  the  sew- 
ing mechanism  are  presented  successively 
with  their  shanks  in  a  horizontal  position, 
so  as  to  allow  of  the  passage  of  the  needle 
through  the  eye.  In  the  Morley  machine.  | 
the  buttons  are  carried  along  the  raceway 
with  their  shanks  downward,  and  are  turned 
over  by  proper  devices,  so  that  the  needle  can 
enter  the  eye.  In  tl)e  Lancaster  machine, 
the  buttons  travel  along  the  raceway  with 
tlieir  shanks  upward,  and  tlie  twisted  shape 
of  the  raceway  causes  the  buttons  to  be  pre- 
sented properly  in  succession  to  the  needle. 
The  only  difference  is  that  in  the  Morley  ma- 
chine there  is  an  active  operating  device  for^ 
turning  the  bv.ttons,  in  the  shape  of  a  but-g 
ton-wheel,  which  receives  them,*and  shuts* 
off  the  column,  and  tases  one  at  a  time  out 
of  the  raceway;  while  in  the  Lancaster  ma- 
chine there  is  a  passive  device  for  accom- 
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pUshing  th«  same  resnlt  of  tnrnlBg  the  bat* 
tons,  and  there  is  no  batton-wheel,  but  there 
Is  a  spring  gate  at  the  end  of  the  racewajr, 
which  shuts  off  the  column  and,  with  the 
addition  of  other  devices,  allows  one  button 
at  a  time  to  be  withdrawn  from  the  raceway. 
But  in  the  Morley  patent  a  mudificatioD  is 
described,  whereby  the  button-wheel  is  dis- 
pensed with,  and  a  spring  gate,  as  in  the 
Lancaster  machine,  is  employed,  and  an  act- 
ive device  is  used  to  open  the  spring  gate, 
and  discbarge  the  button;  while  in  the  Lan- 
caster machine  an  active  instrumentality  is 
used  to  effect  the  same  result,  in  combina- 
tion with  the  sidewise  movement  of  the  race- 
way, and  in  connection  with  the  fact  that 
the  needle  enters  the  eye  of  the  button  and 
passes  a  thread  through  it.  As  to  the  mech- 
anism for  feeding  the  fabric,  it  is  substan- 
tially the  same  in  the  two  machines,  for  in 
each  the  needle  operates  to  feed  the  fabric, 
while  inserted  in  it,  and  it  makes  no  differ- 
ence that  in  the  Morley  machine  the  two 
needles  swing  like  an  inverted  pendulum, 
while  in  the  Lancaster  machine  the  single 
needle  swings  in  a  straight  line. 

The  principal  difference  relied  on  by  the 
defendant  is  in  regard  to  the  sewing  or 
stitching  mechanism,  based  upon  the  differ- 
ence in  the  kind  of  stitch  used  in  the  two 
machines  for  fastening  the  button  to  the 
fabric.  The  two  stitchee  are,  Indeed,  differ- 
ent, specifically  considered.  Morley  uses  the 
chain  stitch.  In  the  Lancaster  machine,  the 
stitch  is  made  by  looping  the  thread  upon 
itself,  and  putting  the  bight  of  the  loop 
aroand  the  shimk  of  the  button,  so  as  to  pre- 
vent the  loop  from  pulling  out,  as  it  would 
oUierwise  do.  The  Morley  patent,  however, 
is  not  for  any  particular  kind  of  stitch,  or 
for  any  particular  kind  of  mechanism  for 
making  such  stitch.  When  the  form  of  the 
stitch  is  changed,  the  instrumentalities  for 
making  it  must  change.  Morley  says,  in 
l>iB  specification,  that  different  means  for 
making  a  stitch  may  be  employed,  as  well  as 
other  feed  mechanisms.  The  contention  of 
the  defendant  in  regard  to  the  sewing  mech- 
jjanlsm  rests  upon  the  proposition  that  the 
•  oonvolutlon'or  concatenation  of  thread  which 
makes  up  the  stitch  in  the  Lancaster  machine 
la  different  from  that  which  is  found  in  the 
Morley  machine.  In  each  machine,  how- 
ever,  the  buttons  are  spaced  at  the  proper 
distances  apart  by  the  feeding  mechanism 
which  moves  the  fabric  along,  and  the  feed- 
ing device  is  moved  alternately  different  dis- 
tances, to  alternate  short  stitches  with  long 
stitches  between  the  buttons.  In  each  roii- 
chine  the  button  is  taken  possession  of  by 
the  sewing  mechanism,  and  the  needle  in 
each  enters  tlie  eye  of  the  button.  In  the 
Lancaster  machine,  however,  the  thread  is 
so  looped  as  to  embrace  also  the  shank  of  the 
button;  and  thus,  if  the  button  were  not 
present  in  the  Lancitster  machine,  the  lock- 
stitch would  not  be  formed,  but  merely  a 
succession  of  loops,  which  could  be  pulled 
out  of  the  fabric.    But  this  convolution  or 


concatenation  of  the  thread  to  form  the  fast* 

ening  of  the  stitch,  and  the  particular  device 
which  forms  such  convolution  or  concatena- 
tion, are  not  made,  by  the  Morley  patent, 
elements  which  enter  into  the  claims  in  ques- 
tion.  Those  claims  are  not  for  a  result  or 
effect,  irrespective  of  the  means  by  which  the 
effect  is  accomplished.  It  is  open  to  a  sub- 
sequent inventor  to  accomplish  the  same  re- 
sult, if  he  can,  by  substantially  different 
means.  The  effect  of  the  rule  before  laid 
down  is  merely  to  require  that,  in  determiuo 
ing  whether  the  means  employed  in  the  Lan» 
caster  machine  are  substantially  the  same 
means  as  those  employed  in  the  Morley  ma- 
chine, the  Morley  patent  is  to  receive  a  lib- 
eral construction,  in  view  of  the  fact  that  he 
was  a  pioneer  in  the  construction  of  an  auto- 
matic button-sewing  machine,  and  that  his 
patent,  especially  in  view  of  the  character 
and  terms  of  the  four  claims  in  question,  is 
not  to  be  limited  to  the  particular  devices  or 
instrumentalities  described  by  him,  used  in 
the  three  main  elements  of  his  machine, 
which,  combined  together,  make  it  up.  This 
is  the  principle  applied  by  this  court  in 
Valve  Co.  v.  Valve  Co.,  113  U.  S.  157, 5  Sup. 
Ct.  Bep.  613. 

In  all  three  of  the  main  mechanisms  used 
in  the  Lancaster  machine  the  means  employed 
in  it  are  substantially  equivalents  of  those 
employed  in  the  Morley  machine.  There  is^ 
in  each  a  hopper,  containing  the  mass  of  but-« 
tons,  and  an  inclined'conveyer-way  leading* 
from  the  hopper  to  the  sewing  mechanism. 
The  only  question  in  regard  to  the  button- 
feeding  mechanism  is,  whether  the  means 
employed  in  the  Lancaster  machine  for  turn- 
ing the  buttons  so  that  the  eyes  will  come 
into  the  path  of  the  needle,  are  within  the 
means  employed  for  the  same  purpose  in  the 
Morley  machine.  In  the  Morley  machine 
there  is  a  tlexible,  corrugated  strip  of  metal, 
which  is  oscillated  to  and  fro,  and  operates  to 
roll  the  buttons  over,  so  that  their  shanks  will 
occupy  a  groove  at  the  bottom  of  the  trough. 
In  the  Lancaster  machine,  the  reciprocating 
brush  which  sweeps  over  the  bottom  of  the 
hopper  in  which  the  buttons  lie  in  a  mass, 
operates  in  an  equivalent  way  with  the  cor^ 
rugated  strip  of  the  Morley  machine,  and 
causes  the  shanks,  which  stand  upward,  of 
the  buttons  which  have  been  rolled  over  by 
its  action,  to  enter  slits  in  a  metal  plate, 
which  converge  in  the  single  conveyer-way. 
The  only  dilTerence  is  that  in  the  Morley  ma> 
chine  the  shanks  are  caused  to  lie  in  one  di« 
rection  at  one  time  in  their  path,  and  in  the 
Lancaster  machine  the  same  result  is  accom- 
plished by  equivalent  devices  at  another  time. 
As  to  the  instrumentalities  employed  in  the 
two  machines  for  bringing  the  buttons  one 
by  one  so  that  their  eyes  will  stand  in  a  hori- 
zontal  position,  ready  to  receive  the  neeUle, 
the  buttons  in  the  Morley  machine  pass  down 
the  conveyer-way  with  their  eyes  pointing 
downward,  and  occupying  the  groove,  and 
from  the  conveyer- way  they  enter  one  by  one 
into  a  button-wheel,  which,  by  revolving. 
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terns  them  180  deg.,  and  they  are  then  re- 
ceived into  a  carrier  which  further  turns  them 
90deg.,  30  as  to  get  the  eye  into  a  horizontal 
plane.  In  the  Lancaster  machine,  it  Is  not 
necessary  to  turn  the  buttons  more  than  90 
deg.,  because  they  have  been  so  rolled  over 
by  the  brush  in  the  hopper  that  their  eyes 
point  upward  and  enter  the  slits,  and  tlie  con- 
veyer-wayis  twisted  and  so  turns  the  button 
that  its  eye  will  occupy  a  horizontal  plane, 
ready  to  receive  the  needle.  Then  the  needle, 
entering  the  eye  of  the  button,  pulls  the  but- 
ton out  of  the  conveyer,  and  the  latter  moves 
out  of  the  way.  leaving  the  button  in  the  pos- 
session of  the  sewing  mechanism.  These  in- 
strumentalities are  the  equivalents  of  each 

*  other,  the  differences  being  merely  formal, 

•  active  instrumentalities,  being  employed  In 
one  case  to  turn  the  buttons,  and  in  the  other 
that  end  being  accomplished  by  the  twisting 
of  the  conveyer-way.  To  employ  a  curved 
path  to  change  the  plane  occupied  by  a  body 
passing  along  that  path  was  well  known  in 
mechanics,  and  is  a  device  shown  in  the  Mor- 
ley  patent  for  turning  the  buttons  from  a 
nearly  vertical  position  to  a  horlzontiil  posi- 
tion, by  a  corresponding  variation  in  the  in- 
clination of  the  conveyer-way.  The  only  dif- 
ference in  the  particular  devices  in  the  two 
machines  in  this  respect  results  from  the  fact 
that  in  the  Morley  machine  the  buttons  pass 
from  the  hopper  with  their  shanks  downward, 
while  in  the  Lancaster  machine  they  pass 
with  their  shanks  upward.  Prom  this  it  re- 
sults that,  while  the  means  employed  in  the 
two  machines  are  substantially  the  same  to 
effect  the  same  result,  active  agents  can  be 
nsed  in  the  one  case,  while  passive  agents  are 
used  in  the  other,  to  effect  the  same  turning 
of  the  button.  Indeed,  in  the  modified  form 
of  construction  suggested  in  the  Morley  speci- 
fication, there  is  a  spring  gate  for  holding  the 
buttons  up,  while  in  the  Lancaster  machine 
there  is  a  similar  spring;  the  only  difference 
being  that  in  the  Morley  machine  the  spring 
gate  is  opened  by  a  special  device,  while  in 
the  Lanciister  machine  the  button  itself  opens 
the  spring  when  the  button-holding  contriv- 
ance moves  out  of  the  way.  In  that  modifi- 
Ciition  of  the  Morley  arrangement,  as  the 
specification  states,  the  button- wheel  and  the 
plunger  are  dispensed  with,  and  it  is  not  nec- 
essary to  turn  the  button  180  deg.  on  a  vertical 
axis.  So,  in  this  respect,  the  only  difference 
between  the  two  machines  is  that  in  the  Mor- 
ley machine  the  spring  gate  is  opened  by  an 
active  device,  while  in  the  Lanciister  machine 
the  conveyer-way  is  moved  sidewise  by  an 
active  device,  leaving  the  button  behind, 
which  opens  the  spring  gate  because  the 
needle  has  entered  the  eye  of  the  button. 

In  regfird  to  the  sewing  mechanism  in  the 
two  machines,  a  sewing- needle,  with  thread, 
Is  employed  in  each  to  fasten  the  buttons  to 
the  fabric.  In  each  the  thread  is  continuous, 
and  follows  the  fabric  as  that  is  moved  along 
by  the  mechanism  which  feeds  it.  The  Mor- 
ley machine  employs  the  common  stitch.  In 
the  Lancaster  machine  there  is  a  peculiar 


stitch,  ln*whlch  a  loop  Is  drawn  around  tb«* 
shank  of  the  button,  and  thus  the  stitch  is 
locked  against  being  drawn  out;  but,  not- 
withstanding  the  new  convolution  or  concat- 
enation of  thread  used  in  the  Lancaster  ma- 
chine to  secure  the  shank  of  the  button  to  the 
fabric,  the  sewing  mechanism  of  that  machine 
is  a  substantial  equivalentfor  the  correspond- 
ing mechanism  of  the  Morley  patent.  The  in- 
vention of  Morley  in  that  respect  did  not  con- 
sist in  the  peculiarity  of  the  stitch,  but  in  the 
combination  of  the  needle,  and  the  mechanism 
for  operating  it,  with  a  button  having  a  shank 
and  an  eye,  the  eye  being  held  in  a  horizontal 
plane  in  the  path  of  the  needle,  so  that  the 
thread  carried  by  the  needle  could  secure  the  / 
button  to  the  fabric.  It  is  immaterial,  in  so  ' 
securing  the  button,  whether  or  not  a  loop  is 
passed  over  the  head  of  the  button.  The  de- 
fendant's device  and  arrangement  may  bean 
improvement,  and  the  sabject  of  a  patent, 
but  nevertheless  the  use  of  it  involves  the 
plaintiff's  invention.  It  may  be  true  that 
the  defendant's  peculiar  form  of  stitch  was 
unknown  before;  and  it  may  also  be  true  that 
his  arrangement  for  carrying  the  buttons 
with  their  eyes  upward,  and  turning  the  eyes 
into  a  horizontal  plane  by  the  twisting  of  the 
conveyer-way,  was  not  before  known.  Of 
course,  they  were  not  before  known  in  a  ma- 
chine for  automatically  sewing  buttons  to  a 
fabric,  because  Morley's  machine  was  the 
first  to  do  that.  But  still  the  defendant  em- 
ploys for  the  above  purposes  known  devices, 
which,  in  mechanics,  were  recognized  as 
proper  substitutes  for  the  devices  used  by 
Morley  to  effect  the  same  results.  Thus,  in 
the  Lancaster  machine,  the  brush  for  rolling 
over  the  buttons  is  the  obvious  equivalentof 
the  corrugated  plate  in  the  Morley  machine. 
The  mode  of  operation  used  in  the  Lancaster 
machine  for  rolling  over  the  buttons  so  that 
their  shanks  shall  point  in  a  particular  direc- 
tion before  entering  the  main  conveyer-way 
is  the  same  mode  of  operation  found  in  the 
Morley  machine,  where  the  corrugated  plate 
rolls  the  buttons  over  during  their  passage  to 
the  grooved  conveyer-way,  so  that  their 
shanks  shall  all  point  in  the  same  direction. 
In  the  Lancaster  machine  the  action  result-, 
ing  from  the  twisted  way  is  a  mechanical^ 
equivalent  for  the  button-wheel,  the*puncb,». 
and  the  carrier  used  in  the  Morley  machine 
to  turn  the  eye  into  the  proper  plane  for  tbe 
needle  to  enter  it;  and  the  specific  differ- 
ence in  the  devices  in  this  respect  becomes 
less  when  the  modification  described  in  the 
Morley  patent  is  used,  so  that  in  each  of 
the  two  machines  the  button  is  turned  only 
90  deg.  on  a  horizontal  axis,  and  in  each  of 
them  a  spring  gate  is  employed,  opened  in 
the  one  case  by  an  active  device,  while  in  the 
other  case  an  active  device  moves  the  con- 
veyer away  from  the  particular  button  which 
is  being  held  by  the  needle.  In  this  sense 
the  mechanical  devices  used  by  the  defendant 
are  known  substitutes  or  equivalents  for 
those  employed  in  the  Morley  machine  to  ef- 
fect the  same  result,  and  this  is  the  propei 
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meaning  of  the  term  "known  equivalent.''  in 
leference  to  a  pioneer  machine  such  as  that 
of  Morlej;  otherwise,  a  difference  in  the  par- 
ticular devices  used  to  accomplish  a  particu- 
lar result  in  such  a  machine  would  always 
enable  a  defendant  to  escape  the  charge  of  in- 
fringement, provided  such  devices  were  new 
with  the  defendant  in  such  a  machine,  be- 
cause, as  no  machine  for  accomplishing  the 
result  existed  before  that  of  the  plaintiff,  the 
particular  device  alleged  to  avoid  iufringe- 
ment  could  not  have  existed  or  been  known 
in  such  a  machine  prior  to  the  plaintiff's  in- 
vention. 

It  results  from  these  views  that  the  decree 
«f  the  circuit  court  must  be  reversed,  and  the 
case  be  remanded  to  that  court,  with  a  direc- 
tion to  enter  a  decree  in  favor  of  the  plaintiff, 
sustaining  the  validity  of  claims  1,  2,  8,  and 
13  of  the  plaintiff's  patent,  and  adjudging 
that  those  claims  have  been  infringed  by  the 
defendant,  and  ordering  a  reference  to  a  mas- 
ter to  take  an  account  of  profits  and  damages 
in  respect  to  such  infringement,  and  aw^d- 
ing  to  the  plaintiffs  a  perpetual  injunction  in 
respect  to  the  four  claims  above  mentioned, 
«nd  to  take  such  further  proceedings  as  shall 
be  according  to  law,  and  not  inconsistent  with 
this  opinion. 

<ii»  u.  s.  3») 

WHITB  0t  til.  V.  COTZHAUSEN. 

(January  28, 1889.) 

1.  AasissxEssT  90B  BamviT  or  Cbxditors— Pbbv- 

BRBNCBS. 

Under  the  IlUnois  voluntary  assignment  act, 
(1  Starr  Sc  C.  St.  1803,)  which  declares  (section 
18),  that  all  preferences  "  in  any  assignment 
hereafter  made"  shall  be  void,  when  an  insolvent 
4ebtor,  realizing  that  he  can  no  longer  continae 
bnsinesB,  determines  to  yield  the  dominion  of  his 
entire  estate,  and,  in  execution  of  that  purpose, 
executes,  in  favor  of  certain  of  his  creditors  who 
nnderstand  his  purpose,  confessions  of  judgment, 
conveyances,  bills  of  sale,  etc.,  at  short  intervals, 
and  as  parts  of  one  transaction,  saoh  instruments 
oonstitnte  an  assignment,  within  the  meaning  of 
the  statute,  and  the  preferences  are  void. 
H  Buss. 

But  the  creditors  thus  attempted  to  be  pre- 
ferred are  entitled  to  share  pro  rata  with  all  the 
other  creditors. 

Appeal  from  the  Circuit  Court  of  the 
e  United  States  for  the  Northern  District  of  II- 
^  Unois. 

♦  •  This  is  an  appeal  from  a  decree  declaring 
two  conveyances  of  real  property  In  Illinois,  a 
bill  of  sale  of  numerous  pictures,  a  judgment 
by  confession  in  one  of  the  courts  of  that 
state  pursuant  to  a  warrant  of  attorney  given 
for  that  purpose,  and  certain  transfers  of 
property  accompanying  that  warrant,  to  be 
void  as  against  the  appellee,  Cotzhausen,  a 
judgment  creditor  of  Alexander  "White,  Jr. 
It  is  assigned  for  error  that  the  decree  is  not 
supported  by  the  evidence.  Besides  contro- 
verting this  position,  the  appellee  contends 
that  the  conveyances,  judgment  by  confes- 
sion, and  transfers  were  illegal  and  void  un- 
der the  provisions  of  the  act  of  the  general 
assembly  of  Illinois  in  force  July  1,  1877, 
•eonceming  voluntary  assignments  for  the 


benefit  of  creditors.  1  Starr  &  C.  St.  1303. 
The  record  contains  a  large  amount  of  testi« 
mony,  oral  and  written,  but  the  principal 
facts  are  as  follows:  Alexander  White,  Sr., 
died  intestate  in  the  year  1872;  his  wife,  Ann 
White,  four  daughters,  Margaret,  Elsie,  Mary 
S.,  and  Annie,  and  two  sons,  Alexander  and 
James  B.,  surviving  him.  Each  of  the  chil- 
dren, except  James,  was  of  full  age  when  the 
father  died.  At  the  request  of  the  mother, 
and  with  the  assent  of  bis  sisters,  Alexander 
White,  Jr.,  qualified  as  administrator,  and  in 
that  capacity  received  personal  assets  of  con- 
siderable value.  With  their  approval,  if  not 
by  their  express  direction,  he  undertook  the 
management  of  the  real  estate  of  which  his 
father  died  possessed ;  makingimprovements, 
collecting  rents,  paying  taxes,  and  causing 
repairs  to  be  made.  He  received  realty  in 
exchange  for  stock  in  a  manufacturing  com- 
pany, and  in  part  exchange  for  the  home-,^ 
stead,  taking  the  title  in  bis  own  narae.M 
*After  the  death  of  the  father,  the  widow  and* 
children  remained  together  as  one  household, 
the  expenses  of  the  family,  and  of  each  mem> 
ber  of  it,  being  met  with  money  furnished 
by  Alexander  White,  Jr.,  out  of  funds  he  re- 
ceived from  time  to  time,  and  deposited  in 
bank  to  his  credit  as  administrator.  But  no 
regular  account  was  kept  showing  the  amount 
paid  to  or  for  individual  members  of  the 
family.  In  1878  it  was  determined  by  the 
widow  and  children  to  have  an  assignment  of 
dower  and  a  partition  of  tbe  real  property, 
and  proceedings  to  that  end  were  instituted 
in  the  circuit  court  of  Cook  county.  111.  Be- 
fore the  close  of  that  year,  or  in  the  spring  or 
summer  of  1879,  having  failed  to  obtain 
from  the  administrator  a  satisfactory  account 
of  the  condition  of  the  estate,  they  consulted 
an  attorney,  who,  upon  investigation,  ascer- 
tained (using  here  the  words  of  the  appellants' 
counsel)  that  Alexander  White,  Jr.,  "had 
lost  the  entire  personal  estate,  and  had  noth- 
ing except  bis  interest  as  an  heir  in  certain 
of  the  real  estate  with  which  to  make  good 
his  losses. "  It  appeared,  as  is  further  stated, 
that  he  had  mortgaged  some  of  the  real  prop- 
erty the  title  to  which  had  been  taken  in  bis 
name;  had  anticipated  rents  on  other  proper- 
ty; had  exchanged  lands  for  stock  in  a  heat- 
ing and  ventilating  company;  had  allowed 
taxes  to  accumulate;  and  had,  besides,  in- 
duced some  members  of  the  family  to  guar* 
anty  bis  notes  to  a  large  amount.  Upoa 
these  disclosures  being  made,  the  property 
was  put  under  the  immediate  charge  of  the 
younger  son,  and  the  attorney  with  whom 
the  mother  and  sisters  had  advised  was  di- 
rected to  collect  the  amount  due  from  Alex- 
ander White,  Jr.  Thereupon  a  friendly  ac- 
counting was  had,  which  resulted  in  a  report 
by  him  to  the  probate  court,  on  the  18th  of 
July,  1879,  of  bis  acts  and  doings  as  admin- 
istrator during  the  whole  period  from  the 
date  of  his  appointment,  April  9,  1872,  to 
July  21,  1879.  The  report  admits  a  balance 
due  from  him  as  administrator  of  $89,646.05, 
and  charges  him,  "by  virtue  of  the  statute," 
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(Bev.  St.  HI.  1874.  e.  8,  8  118,)  with  SIO,- 
128.80,  being  interest  on  that  sum  from  Jan- 
uary 21, 1875,  to  July  21,  1879,  at  the  rate 
of  10  percent,  per  annum;  in  all,  the  sum  of 
8129,769.85.  He  does  not  seem  to  have  as- 
serted any  claim*vvhatever  for  his  services  as 
administrator,  or  for  managing  the  real  prop- 
erty. That  report  was  approved  by  the  pro- 
bate court,  which  made  an  order,  Jaly  22, 
1879,  directing  the  said  sum  of  8129,769.85 
to  be  distributed  and  paid  by  the  administra- 
tor as  foUows:  To  ttie  widow,  843,256.61, 
and  to  each  of  the  other  children,  814,418.87. 
It  should  be  stated  in  this  connection,  that 
on  the  16th  of  July,  1879,  two  days  before 
the  report  to  the  probate  court,  the  proceed- 
ings in  the  partition  suit  were  brought  to  a 
oonclasion  by  a  decree  assigning  dower  to  the 
widow,  and  setting  ofF  specific  parcels  of  land 
to  Margaret  and  Alexander,  respectively,  and 
other  parcels  to  the  remaining  heirs  jointly. 
On  the  same  day,  Alexander  White,  Jr.,  ex- 
ecuted two  conveyances.^Kine  to  his  sisters 
^except  Margaret)  and  his  brother  James, 
jointly,  for  part  of  the  lands  assigned  to  him 
toy  the  decree  of  partition,  and  the  other  to 
Ms  sister  Margaret  for  the  remaining  part; 
the  former  deed  reciting  a  consideration  of 
856,859.20,  which  is  about  the  aggregate  of 
the  several  amounts  subsequently  directed  to 
be  paid  by  the  administrator  to  his  brother 
and  sisters,  (except  Margaret,)  while  the  lat- 
ter deed  recited  a  consideration  of  814,214.80, 
which  is  about  the  sum  directed  to  be  paid  to 
his  sister  Margaret.  Two  days  later,  July 
18. 1879,  Alexander  White,  Jr.,  exeoated  to 
his  mother,  brother,  and  sisters  (except  Mar- 
garet) a  bill  of  sale  of  bis  interest  in  certain 
pictures  which  had  come  to  his  hands  as  ad- 
mhiistrator;  and  three  days  thereafter,  July 
21, 1879,  he  executed  to  his  mother  a  note, 
accompanied  by  a  warrant  of  attorney  to  con- 
fess judgment,  and  by  a  conveyance  and 
transfer  of  certain  real  and  personal  property 
as  collateral  security  for  the  note.  Subse- 
quently, September  4,  1879,  pursuant  to  that 
warrant  of  attorney,  judgment  was  entered 
against  Alexander  White,  Jr.,  for  843.807.50, 
in  the  circuit  court  of  Cook  county.  It  is  not 
claimed  that  any  money  was  paid  to  him  in 
these  transactions,  and  it  is  admitted  that  the 
sole  consideration  for  his  transfers  of  prop- 
erty to  the  members  of  his  family  was  his  al- 
igleged  indebtedness  to  them,  respectively. 
M  By  the  flnal  decree  in  these  consolidated 
•  causes,  itwas'adjudged  that  the  two  convey- 
ances of  July  16, 1879,  the  bill  of  sale  of  July 
18, 1879,  and  the  judgment  by  confession  of 
September  4,  1879,  and  the  transfers  accom- 
panying tli(!  wiirnmt  of  attorney  of  July  21, 
1879,  were  made  without  adequate  considera- 
tion, and  with  intent  to  hinder,  delay,  and 
defraud  the  appellee,  Cotzhausen,  who  was 
found  by  the  decree  to  be  a  creditor  of  Alex- 
ander White,  Jr..  iu  the  sum  of  $27,812.22, 
the  aggregate  principal  and  interest  of  four 
several  judgments  obtained  by  him  against 
White,  in  1881  and  1882.  The  debts  for 
irbich  these  judgments  were  rendered  orig- 


inated In  the  early  part  of  1878.  in  a  par- 
chase  from  Cotzhausen  of  nearly  all  the  stock 
of  the  American  Oleograph  Company,  whose- 
principal  place  of  business  was  Milwaukee. 
Wis.  In  this  puixihase  Alexander  White, 
Jr.,  was  interested.  It  is  to  be  inferred  from 
the  evidence  that  the  principal  object  he  had 
in  making  it  was  to  transfer  the  oflSce  of  tho 
company  to  one  of  the  buildings  owned  by 
the  family  in  Chicago,  and  to  start  or  estab- 
lish his  younger  brother  in  business.  His- 
mother  and  sisters  were  evidently  aware  of 
his  purchase,  and  approved  the  object  for 
which  it  was  made.  It  may  be  here  stated 
that  Margaret  White  died  unmarried  and  in- 
testate before  the  decree  in  this  cause  waa^ 
entered,  but  the  fact  of  her  death  was  not 
previously  entered  of  record.  The  parties  to 
the  present  appeal,  however,  have,  by  writ- 
ten stipulation  filed  in  this  cause,  waived  all 
objections  they  might  otherwise  make  by 
reason  of  that  fact.  It  is  further  stipulated 
that  the  appellants  are  the  only  heirs  at  law 
of  Margaret  White.  The  appellee  waives  all 
objections  to  the  present  appeal  on  the  ground 
that  Alexander  White,  Jr.,  did  not  join  in  it. 
Ira  W.  Buell  and  O.  M.  Oibom,  for  ap- 
pellants. Enoch  Totten  and  F.  W.  Cotzhau- 
sen, for  appellee.  «- 

e* 

N- 

*  Mr.  Justice  Hablan.  after  stating  the* 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court. 

Too  much  stress  is  laid  by  the  appellee  npoa 
the  fact  that  Alexander  White,  Jr.,  after  quali- 
fying  as  administrator,  was  authorized  by  his 
mother  and  sisters  to  control,  in  his  discretion, 
both  the  real  and  personal  estate  of  which  his 
father  died  possessed.  The  granting  of  sudi 
authority  cannot  be  held  to  have  created  any 
lien  in  favor  of  his  creditors  upon  their  re> 
spective  interests.  Nor  can  it  be  said  that 
they  surrendered  their  right  to  demand  from 
him  an  accounting  in  respect  to  his  manage- 
ment of  the  property.  Upon  such  account- 
ing he  might  become  indebted  to  them;  and., 
to  the  extent  that  he  was  justly  so  indebted, 
they  would  be  his  creditors,  with  the  same 
right  that  other  unsecured  creditors  had  to 
obtain  satisfaction  of  their  claims.  The 
mode  adopted  by  them  to  that  end,  with  full 
knowledge  as  well  of  his  financial  condition 
as  of  the  fact  that  he  was  being  pressed  by 
Cotzhausen,  was  to  take  property  on  account 
of  their  respective  claims.  After  he  had 
executed  the  conveyances,  bill  of  sale,  war- 
rant of  attorney,  and  transfers,  to  which 
reference  has  been  made,  he  was  left  with* 
out  anything  that  could  be  reached  by  Cotz- 
hausen. So  completely  was  he  stripped  by 
these  transactions  of  all  property  that  subse- 
quently, when  his  deposition  was  taken,  he 
admitted  that  he  owned  nothing  except  the 
clothing  he  wore.  He  recognized  his  hope- 
lessly insolvent  condition,  and  formed  the 
purpose  of  yielding  to  creditors  the  dominion 
of  his  entire  estate;  and  it  is  too  plain  to  ad- 
mit of  dispute  that  in  executing  to  his  moth- 
er, sisters,  and  brother  the  conveyances,  biU 
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■•  of  sale,  warrant  of  attorney,  and»transfers  in 
question  bis  intention  was  to  give  them,  and 
their  intention  was  to  obtain,  a  preference 
over  all  other  creditors.  What  was  done 
was  in  execution  of  a  scheme  for  the  appro- 
priation of  his  entire  estate  by  his  family,  to 
the  exclusion  of  other  creditors,  thereby 
avoiding  the  effect  of  a  formal  assignment. 
The  first  question,  therefore,  to  be  consid- 
ered is  whether  the  several  writings  executed 
by  Alexander  White,  Jr.,  for  the  purpose  of 
effecting  that  result,  may  be  regarded  as,  in 
legal  effect,  one  instrument,  designed  to  evade 
or  defeat  the  provisions  of  the  statute  of  Illi- 
nois known  as  the  "Voluntary  Assignment 
Act,"  in  force  July  1,  1877. 

The  first  section  of  that  statute  provides 
"that,  in  all  cases  of  voluntary  assignments 
bereafter  made  for  the  benefit  of  creditor  or 
creditors,  the  debtor  or  debtors  shall  annex 
to  such  assignment  an  inventory,  under  oath 
or  affirmation,  of  his,  her,  or  their  estate, 
real  and  personal,  according  to  the  best  of 
his,  her,  or  their  knowledge;  and  also  a  list 
of  his.  her,  or  their  creditors,  their  residence 
and  place  of  business,  if  known,  and  the 
amount  of  their  respective  demands;  but 
such  inventory  shall  not  be  conclusive  as  to 
the  amount  of  the  debtor's  estate,  but  such 
assignment  shall  vest  in  the  assignee  or  as- 
signees the  title  to  any  other  property,  not 
exempt  by  law,  belonging  to  the  debtor  or 
debtors  at  the  time  of  making  the  assign- 
ment, and  comprehended  within  the  general 
terms  of  the  same.  Every  assignment  shall 
be  duly  acknowledged  and  recorded  in  the 
county  where  the  person  or  persons  making 
the  same  reside,  or  where  the  business  in  re- 
spect of  which  the  same  is  made  has  been 
carried  on;  and  in  case  said  assignment  shall 
«mbrace  lands,  or  any  interest  therein,  then 
the  same  shall  also  be  recorded  in  the  county 
or  connties  in  which  said  land  may  l>e  situ- 
ated." Other  sections  provide  for  publica- 
tion of  notices  to  creditors;  for  the  execution 
by  the  assignee  of  a  bond  and  the  filing  of 
an  inventory  in  the  county  court;  for  the  re- 
port of  a  list  of  all  creditors  of  the  assignor; 
and  for  exception  by  any  person  interested 

«to  the  claim  or  demand  of  any  other  creditor. 

JlThe  sixth  section  provides  "that  at  the  first 

*  term  of  the  said*County  court,  after  the  ex- 
piration of  the  three  months,  as  aforesaid, 
should  no  exception  be  made  to  the  claim  of 
any  creditor,  or  if  exceptions  have  been  made, 
and  the  same  have  been  adjudicated  and 
settled  by  the  court,  the  said  court  shall  order 
the  assignee  or  assignees  to  make,  from  time 
to  time,  fair  and  equal  dividends  (among  the 
isreditors)  of  the  assets  in  his  or  their  hands. 
In  proportion  to  their  claims,"  etc.  The 
eighth  section  declares  that  "no  assignment 
shall  be  declared  fraudulent  or  void  for  want 
of  any  list  or  inventory  as  provided  in  the 
first  section."  The  thirteenth  section  is  in 
these  words:  "Every  provision  in  any  as- 
signment hereafter  made  in  this  state  pro- 
Tiding  for  the  payment  of  one  debt  or  liabil- 
itj  in  preference  to  another  shall  be  void. 


and  all  debts  and  liabilities  within  the  pro- 
visions of  the  assignment  shall  be  paid  pro 
rata  from  the  assets  thereof." 

The  main  object  of  this  legislation  is  mani- 
fest. It  is  to  secure  equality  of  right  among 
tlie  creditors  of  a  debtor  who  makes  a  volun- 
tary assignment  of  his  property.  It  annuls 
every  provision  in  any  assignment  giving  a 
preference  of  one  creditor  over  another.  No 
creditor  is  to  be  excluded  from  participation 
in  the  proceeds  of  the  assigned  property  be- 
cause of  the  failure  of  the  debtor  to  make  and 
file  the  required  inventory  of  his  estate  and 
the  list  of  his  creditors;  nor,  if  such  a  list  is 
filed,  is  any  creditor  to  be  denied  his  j^ro  rata 
part  of  such  proceeds  because  liis  name  is 
omitted,  either  by  design  or  mistake  upon  the 
part  of  the  debtor.  The  difficulty  with  the 
courts  has  not  been  in  recognizing  the  benef- 
icent objects  of  this  legislation,  but  in  de- 
termining whether,  in  view  of  the  special 
circumstances  attending  their  execution,  par- 
ticular  instruments  are  to  be  treated  as  part 
of  an  assignment,  within  the  meaning  of  the 
statute.  The  leading  case  upon  this  subject 
in  the  supreme  court  of  Illinois  is  Preston  v. 
Spaulding,  120  111.  208,  10  N.  E.  Eep.  903. 
In  that  case  the  members  of  an  insolvent  firm, 
in  anticipation  of  bankruptcy,  made,  within 
a  period  of  less  than  thirty  days,  four  convey-' 
ances  of  their  individual  estate  to  near  rel-^ 
atives,  and  various  payments  of  money  to  oth-g 
er  relatives,  on  alleged  debts ,>after  these  con-* 
veyances  and  payments,  and  with  full  knowl- 
edge of  impending  failure,  the  members  of  the 
firm  held  a  conference  with  their  legal  ad- 
visers before  the  expiration  of  said  thirty  days, 
respecting  the  measures  to  be  adopted  by 
them,  and  the  shape  their  failure  was  to  as- 
sume. It  was  determined  that  they  should 
make  a  voluntary  assignment,  but  that  pref- 
erence be  given  to  certain  creditors  by  execut- 
ing to  them  what  are  called  "judgment  notes." 
The  assignment  in  form  was  made,  but  on  ttie 
same  day,  and  before  it  was  executed,  the 
creditors  to  whom  the  notes  were  given 
caused  judgment  by  confession  to  be  entered 
thereon,  and  immediately,  and  before  the  deed 
of  assignment  was  or  could  be  filed,  caused 
execution  to  be  issued  and  levied,  whereby 
they  took  to  themselves  the  great  bulk  of  the 
debtor's  estate.  The  trustee  named  in  the 
assignment  having  refused  to  attack  the 
preferences  thus  secured,  a  creditor  brought 
suit  in  equity,  upon  the  theory  that  the  giv- 
ing of  the  judgment  notes  and  the  making  of 
the  deed  of  assignment  were  parts  of  one 
transaction,  and  consequently  the  preferences 
attempted  were  illegal  and  void  under  the  stat- 
ute. The  supreme  couit  of  Illinois,  consider- 
ing the  question  whether  tlie  preferenti.iljudg- 
ments  obtained  in  that  case  were  within  the 
prohibitions  of  the  act  of  1877,  said:  "The 
statute  is  silent  as  to  the  form  of  the  instru- 
ment or  instruments  by  which  an  insolvent 
debtor  may  effect  an  assignment  •  *  • 
If,  then,  these  preferences  are  to  be  held  to  be 
within  the  'provisions '  of  the  assign  mentor 
'  comprehended  within  its  gener^  terms.'  it 
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mnst  be  because  they  fall  within  the  Intent 
and  spirit  of  the  act.  It  will  be  observed 
this  act  does  not  assume  to  interfere,  in  the 
slightest  degree,  with  the  action  of  a  debtor, 
while  he  retains  the  dominion  of  his  prop- 
erty. Notwithstanding  this  act,  he  may  now, 
as  heretofore,  in  good  faith  sell  his  property, 
mortgage  or  pledge  it  to  secure  a  bona  fide 
debt,  or  create  a  lien  upon  it  by  operation  of 
law,  as  by  confessing  a  judgment  in  favor  of 
a  bona  fide  creditor.  But  when  Le  reaches 
the  point  where  he  is  ready,  and  determines, 
to  yield  the  dominion  of  bis  property,  and 
makes  an  assignment  for  the  benefit  of  his 
creditors,  under  the  statute,  this  act  declares 
« that  the  effect  of  such  assignment  shall  be  the 

•  surrender  and'conveyance  of  all  his  estate, 
not  exempt  by  law,  to  his  assignee, — ^render- 
ing void  all  preferences,  and  bringing  about 
the  distribution  of  his  whole  estate  equally 
among  his  bonaflde  creditors;  and  we  hold 
that  it  is  within  the  spirit  and  intent  of  the 
statute  that  when  the  debtor  has  formed  a 
determination  to  voluntarily  dispose  of  his 
whole  estate,  and  has  entered  upon  that  de- 
termination, it  is  immaterial  into  how  many 
parts  the  performance  or  execution  of  his 
determination  may  be  broken, — the  law  will 
regard  all  his  acts  having  for  their  object  and 
effect  the  disposition  of  his  estate  as  parts  of 
a  single  transaction,  and,  on  the  execution' 
of  the  formal  assignment,  it  will,  under  the 
statute,  draw  to  it,  and  the  law  will  regard 
as  embraced  within  its  provisions,  all  prior 
acts  of  the  debtor  having  for  their  object 
and  purpose  the  voluntary  transfer  or  disposi- 
tion of  his  estate  to  or  for  creditors;  and,  if 
any  preferences  are  shown  to  have  been  made 
«r  given  by  the  debtor  to  one  creditor  over 
another  in  such  disposition  of  his  estate,  full 
effect  will  be  given  the  assignment,  and  such 
preferences  will,  in  a  court  of  equity,  be  de- 
clared void,  and  set  aside  as  in  fraud  of  the 
statute."  After  setting  out  the  details  of 
the  plan  devised  to  secure  certain  creditors 
a  preference  in  advance  of  the  filing  of  the 
deed  of  assignment,  the  court  further  said: 
"It  will  be  observed  that  all  this  was  strictly 
In  accordance  with  the  forms  of  Law;  but  will 
anyone  deny  that  a  most  palpable  fraud  was 
In  fact  perpetrated  upon  the  appellee,  Spanld- 
ing,  by  the  debtors,  or  that  the  acts  of  the 
debtors  were  in  fraud  of  the  statute?  *  *  • 
This  voluntary  assignment  act  is  in  its  char- 
acter remedial,  and  must  therefore  be  liberally 
construed,  and  no  insolvent  debtor  having 
In  view  the  disposition  of  his  estate  can  be 
permitted  to  defeat  its  operation  by  effect- 
ing unequal  distribution  of  his  estate  by 
means  of  an  assignment,  and  any  other  shift 
orartiflceunder  the  forms  of  law;  and,  what- 
ever obstacles  might  be  encountered  in  other 
courts  of  this  state,  a  court  of  equity,  when 
properly  invoked,  was  bound  to  look  through 
and  beyond  the  form,  and  have  regard  to  the 

^substance,  and,  having  done  so,  to  find  and 
^declare  these  preferential  judgments  void  un- 

•  der  the  statute,  and  to  set  tbem*aside. "    See. 
also,  Bank's   Appeal,  57  Pa.  St.  193,  199; 


Winner  ▼.  Hoyt,  66  Wis.  227, 239,  28  N".  W» 
Kep.  380;  Wilks  v.  Walker,  22  S.  C.  108,  111, 
We  agree  with  the  supreme  court  of  Illi- 
nois that  this  statute,  being  remedial  in  its 
character,  must  be  liberally  construed;  that 
is,  construed  "largely  and  beneficially,  so  as 
to  suppress  the  mischief  and  advance  the 
remedy."  That  court  said  in  Railroad  Co.  v, 
Dunn,  52  111.  260.  263:  "The  rule  in  con- 
struing remedial  statutes,  though  it  may  be- 
in  derogation  of  the  common  law,  is,  that  ev- 
erything is  to  be  done  in  advancement  of  the 
remedy  that  can  be  done  consistently  with 
any  fair  construction  that  can  be  put  upon 
it."  See,  also,  Johnes  v.  Johnes,  3  Dow,  15. 
If,  then,  we  avoid  over-strict  construction,, 
and  regard  substance  rather  than  form;  if 
effect  tSb  given  to  this  legislation,  as  against 
mere  devices  that  will  defeat  the  object  of 
its  enactment, — the  several  writings  executed- 
by  Alexander  White,  Jr.,  all  about  the  same 
time,  to  his  mother,  sisters,  and  brother, 
whereby,  in  contemplation  of  his  bankrupt- 
cy, and  according  to  a  plan  previously 
formed,  he  surrendered  his  entire  estate  for 
their  benefit,  to  the  exclusion  of  all  other 
creditors,  must  be  deemed  a  single  instru- 
ment, expressing  the  purposes  of  the  parties 
in  consummating  one  transaction,  and  oper- 
ating as  an  assignment  or  transfer  under 
which  the  appellee,  Cotzhausen,  may  claim 
equality  of  right  with  the  creditors  so  pre- 
ferred. It  Is  true  there  was  not  here,  as  in 
Preston  v.  Spaulding,  a  formal  deed  of  as* 
signraent  by  the  debtor  under  the  statnte» 
But  of  what  avail  will  the  statute  be  in  se- 
curing equality  among  the  creditors  of  & 
debtor  who,  being  insolvent,  has  determined 
to  yield  the  dominion  of  his  entire  estate,  and 
surrender  it  for  the  benefit  of  creditors,  if 
some  of  them  can  be  preferred  by  the  simple 
device  of  not  making  a  formal  assignment* 
and  permitting  them,  under  the  cover  or  by 
means  of  conveyances,  bills  of  sale,  or  writ- 
ten transfers,  to  take  his  whole  estate  on  ac- 
count of  their  respective  debts,  to  the  exclu- 
sion of  other  creditors?  If  Alexander  White, 
Jr.,  intending  to  surrender  all  his  property 
for  the  benefit  of  his  creditors,  and  to  stop^ 
business,  had  excepted  from  the  conveyances,^ 
bill  of  sale,  and  transfers  executed  *to  his*. 
mother,  sisters,  and  brother  a  relatively  small 
amount  of  property,  and  had  shortly  there- 
after made  a  genend  assignment  under  the 
statute,  it  could  not  be  doubted,  under  the 
decision  in  Preston  v.  Spanlding,  and  in  view 
of  the  facts  here  disclosed,  that  such  convey- 
ances, bill  of  sale,  and  transfers  would  have 
been  held  void  as  giving  forbidden  prefer- 
ences to  particular  creditors;  and  his  assign- 
ment would  have  been  held,  at  the  suit  of 
other  creditors,  to  embrace,  not  simply  the 
property  owned  by  him  when  it  was  made, 
but  all  that  he  previously  conveyed,  sold,  and 
transferred  to  his  mother,  sisters, and  brother. 
But  can  he,  having  the  intention  to  quit  bus- 
iness and  surrender  bis  entire  estate  to  cred- 
itors, be  permitted  to  defeat  any  such  result 
by  simply  omitting  to  make  a  formal 
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ment,  and  by  inolading  the  whole  of  his 
property  in  conveyances,  bills  of  sale,  and 
transfers  to  the  particular  creditors  whom  he 
desires  to  prefer?  Shall  a  failing  debtor  be 
allowed  to  employ  indirect  means  to  accom- 
plish that  which  the  law  prohibits  to  be  done 
■directly?  These  questions  must  be  answered 
In  the  negative.  They  could  not  be  answered 
-otherwise  without  suggesting  an  easy  mode 
by  which  the  entire  object  of  this  legislation 
may  be  defeated. 

We  would  not  be  understood  aa  contraven- 
ing the  general  principle,  so  distinctly  an- 
nounced by  the  supreme  court  of  Illinois, 
that  a  debtor,  even  when  financially  embar- 
rassed, may  in  good  faith  compromise  his 
liabilities,  sell  or  transfer  property  in  pay- 
ment of  debts,  or  mortgage  or  pledge  it  as 
-flecurity  for  debts,  or  create  a  lien  upon  it  by 
means  even  of  a  judgment  confessed  in  favor 
of  his  creditor.  Preston  v.  Spaulding;  Field 
T.  Geohegan.  125  111.  70,  16  N.  E.  Rep.  912. 
Such  transactions  often  take  place  in  the  or- 
dinary course  of  business,  when  the  debtor 
has  no  purpose,  in  the  near  future,  of  dis- 
continuing business,  or  of  going  into  bank- 
raptcy  and  surrendering  control  of  all  his 
property.  A  debtor  is  not  bound  to  succumb 
ander  temporary  reverses  in  his  affairs,  and 
has  the  right,  acting  in  good  faith,  to  use  his 
property  in  any  mode  he  chooses,  in  order  to 
avoid  a  general  assignment  for  the  benefit  of 
«  his  creditors.  We  only  mean  by  what  has  been 
J  said  that  when  an  insolvent  debtor  recognizes 
**  the  fact  that  he  can  no  longer  go  on  in*bu8i- 
ness,  and  determines  to  yield  the  dominion  of 
his  entire  estate,  and  in  execution  of  that  pur- 
pose, or  with  an  intent  to  evade  the  statute, 
transfers  all,  or  substantially  all,  his  proper- 
ty to  a  part  of  his  creditors,  in  order  to  pro- 
Tide  for  them  in  preference  to  other  cred- 
itors, the  instrument  or  instruments  by  which 
inch  transfers  are  made,  and  that  result  is 
reached,  whatever  their  form,  will  be  held  to 
operate  as  an  assignment,  the  benefits  of 
which  may  be  claimed  by  any  creditor  not  so 
preferred,  who  will  take  appropriate  steps  in 
a  court  of  equity  to  enforce  the  equality  con- 
templated by  the  statute.  Such,  we  think, 
'is  the  necessary  result  of  the  decisions  in  the 
Ughest  court  of  the  state. 

The  views  we  have  expressed  find  some 
«npport  in  adjudged  cases  in  the  Eighth  cir- 
«ait,  where  the  courts  have  construed  the 
ttatnte  of  Missouri  providing  that  "every 
assignment  of  lands,  tenements,  goods,  chat- 
tels, effects,  and  credits,  made  by  a  debtor  to 
any  person  in  trust  for  his  creditors,  shall  be 
for  the  benefit  of  all  the  creditors  of  the 
assignor  in  proportion  to  their  respective 
daims."  Beferring  to  that  statute,  Kkekel, 
J.,  said,  in  Kellog  v.  Richardson,  19  Fed. 
Bep.  70,  72,  following  the  previous  case  of 
Martin  v.  Hausman,  14  Fed.  Rep.  160:  "A 
merchant  may  give  a  mortgage  or  a  deed  of 
trust  in  part  or  all  of  his  property,  to  secure 
one  or  more  of  his  creditors,  thus  preferring 
them,  but  be  cannot  convey  the  whole  of  his 
property  to  one  or  more  creditors  and  stop  do- 


ing business.  Snch  turning  over  and  ylrtaal< 
ly  declaring  insolvency  brings  the  instrument 
or  act  by  which  it  is  done  within  the  assign- 
ment law  of  Missouri,  which  requires  a  dis- 
tribution of  the  property  of  the  failing  debtor 
for  the  benefit  of  all  the  creditors  in  propor- 
tion to  their  respective  claims.  Such  is  the 
declared  policy  of  the  law;  it  places  all  cred- 
itors upon  an  equal  footing."  So  in  Kerbs 
V.  Ewing,  22  Fed.  Rep.  693,  where  Judge 
McCbart,  referring  to  the  Missouri  statute, 
said:  "No  matter  what  the  form  of  the  in- 
strument, where  a  debtor,  being  insolvent, 
conveys  all  his  property  to  a  third  party,  to 
pay  one  or  more  creditors,  to  the  exclusion 
of  others,  such  a  conveyance  will  be  con- 
strued to  be  an  assignment  for  the  benefit  of^ 
all  the  creditors;  the  preference  being  in  con-s 
travention  of  the  assignment*  laws  of  this* 
state."  Again,  in  Freund  v.  Yaegerman. 
26  Fed.  Rep,  812, 814,  it  was  said  by  Treat, 
J.,  that  the  conclusion  reached  by  Mr.  Jus- 
tice Miller,  and  Judges  McCrary,  Kre- 
KEL,  and  himself,  was  "that,  under  the  stat- 
ute of  the  state  of  Missouri  concerning  vol- 
untary assignments,  when  property  was  dis- 
posed of  in  entirety  or  substantially — that  is. 
the  entire  property  of  the  debtor,  he  being 
insolvent — it  fell  within  the  provisions  of  the 
assignment  law.  The  very  purpose  of  the 
law  was  that  no  preference  should  be  given. 
J>[o  matter  by  what  name  the  end  is  sought  to 
be  effected,  it  is  in  violation  of  that  statute. 
You  may  call  it  a  mortgage,  or  you  may  make 
a  confession  of  judgment,  or  use  any  other 
contrivance,  by  whatever  name  known  if 
the  purpose  is  to  dispose  of  an  insolvent 
debtor's  estate,  whereby  a  preference  is  to  be 
effected,  it  is  in  violation  of  the  statute." 
See,  also,  Perry  v.  Corby,  21  Fed.  Rep.  787; 
Clapp  y.  Dittman,  Id.  15;  Clapp  t.  Nord- 
meyer.  25  Fed.  Rep.  71. 

If  Alexander  White,  Jr.,  had  made  a  form- 
al assignment  of  his  entire  property  in 
trust  for  the  benefit,  primarily  or  exclusively, 
of  his  mother,  sisters,  and  brother,  as  cred- 
itors, its  illegality  would  have  been  so  ap- 
parent that  other  creditors  would  have  been 
allowed  to  participate  in  the  proceeds  of  sale. 
By  the  conveyances,  bill  of  sale,  confession 
of  judgment,  and  transfers,  all  made  about 
the  same  time,  and  pursuant  to  an  under- 
standing previously  reached,  he  has  effected 
precisely  the  same  result  as  would  have  been 
reached  by  a  formal  assignment  to  a  trustee 
for  the  exclusive  benefit  of  his  mother, 
brother,  and  sisters.  The  latter  is  forbidden 
by  tlie  letter  of  the  statute,  and  the  former 
is  equally  forbidden  by  its  spirit.  Surely, 
the  mere  name  of  the  particular  instruments 
by  which  the  illegal  result  is  reached  ought 
not  to  be  permitted  to  stand  in  the  way  of 
giving  the  relief  contemplated  by  the  statute. 
Courts  of  equity  are  not  to  be  misled  by  mere 
devices,  nor  baflled  by  mere  forms. 

It  remains  only  to  consider  the  effect  of 
these  views  upon  the  decree  below.  We  have 
already  seen  that  the  circuit  court  proceeded 
upon  the  ground  that  the  conveyances,  bill 
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^of  8«Ie,  eonfesslon  of  Judgment,  snd  tians- 
•  fen  by  Alexander*  \niite,  Jr.,  were  made 
without  adequate  consideration,  and  with  in- 
tent to  hinder,  delay,  and  defraud  the  appel- 
lee. Upon  these  grounds  it  gave  him  a  prior 
right  in  the  distribution  of  the  property. 
We  are  not  able  to  assent  to  this  determinap 
tion  of  the  rights  of  the  parties,  for  the 
mother,  sisters,  and  brother  of  Alexander 
White,  Jr.,  were  his  creditors,  and,  so  far  as 
the  record  discloses,  they  only  sought  to  ob- 
tain a  preference  over  other  creditors.  But 
their  attempt  to  obtain  such  illegal  prefer- 
ence ought  not  to  have  the  effect  of  depriv- 
ing them  of  their  interest,  under  the  stat- 
Qte,  in  the  proceeds  of  the  property  in  ques- 
tion, or  justify  a  decree  giving  a  prior  right 
to  the  appellee.  It  was  not  Intended,  by  the 
statute,  to  give  priority  of  right  to  ttie  cred- 
itors who  are  not  preferred.  All  that  the  ap- 
pellee can  claim  is  to  participate  in  such  pro- 
ceeds upon  terms  of  equality  with  other  cred- 
itors. 

It  results  tliat  the  decree  below  is  erro- 
neous, so  far  as  it  directs  the  property,  rights, 
and  interests  therein  described  to  be  sold  in 
satisfaction  primarily  of  the  sums  found  by 
the  decree  to  be  due  from  Alexander  White, 
Jr.,  to  the  appellee.  The  case  should  go  to 
a  master  to  ascertain  the  amount  of  all  the 
debts  owing  by  Alexander  White,  Jr.,  at  the 
date  of  said  conveyances,  bill  of  sale,  and 
transfers.  In  respect  to  the  amounts  due 
from  him  to  his  mother,  sisters,  and  brother, 
respectively,  it  is  not  necessary,  at  this  time, 
to  express  any  opinion,  further  than  that  the 
accounting  in  the  probate  court  between 
them  is  not  conclnsive  against  the  appel- 
lee. It  will  be  for  the  court  below  to  deter- 
mine, under  all  evidence,  what  amounts  are 
justly  due  from  Alexander  White,  Jr.,  to  his 
mother,  sisters,  and  brother,  taking  into  con- 
sideration ail  the  circumstances  attending 
his  management  of  the  property,  formerly 
owned  by  his  father,  whether  real  or  personal. 
To  the  extent  we  have  indicated  the  decree 
is  reversed,  each  side  paying  one-half  the 
costs  in  this  court;  and  the  cause  is  remanded, 
with  a  direction  for  further  proceedings  not 
inconsistent  with  this  opinion. 

The  Chief  Justice  did  not  sit  In  this  case, 
or  participate  in  its  decision. 


(129  V.  B.  36C) 

Habris  v.  Barber. 

(January  2S,  1889.) 

1.  (yOTTBTS— SCPBEHB    CoUBT— WsiT    OF    ISbKOB— 

Motion  to  Dismiss. 

A  motion  to  dismiss  a  writ  of  error  to  a 
judgment  quashing  a  writ  of  cerUoraH,  made  on 
the  ground  tbat  the  proceedings  of  the  justice 
cannot  be  reviewed  except  by  appeal,  is  unten- 
able, as  it  affects,  not  the  jurisdiction  of  this 
court  to  review  the  judgment  quashing  the  cer- 
tiorari, but  rather  the  Gorrectness  of  wat  judg- 
ment. 

S.  SaMK  —  ReVIBW  —  (TlRTIOBABI— To     Ikteriob 
CtoCBT. 

A  writ  of  certiorari  to  bring  up  after  judg- 
ment the  proceedings  of  an  interior  court,  whose 
procedure  is  noi  according  to  the  course  of  the 
common  law,  is  In  the  nature  of  a  writ  of  error; 


and,  thongh  the  graatlnK  of  Itresta  in  the  discre- 
tion of  the  oouit,  yet  after  it  has  been  granted, 
and  the  record  certliled  In  obedienoe  Ut  it,  the- 
questions  arising  on  that  record  must  be  deter- 
mined according  to  fixed  rules  of  law,  and  their 
determination  is  reviewable  on  error. 

8.  SaMB — JOBISDIOnOKAI.  Amoont. 

Where  a  petitioner  to  the  supreme  court  of 
the  District  of  Columbia  alleges  on  oath  that  he 
is  in  possession  of  certain  premises  under  a  lease 
having  nearly  a  year  to  run,  with  privilege  of 
extension  for  four  years  more;  and  that  he  has 
expended  $15,000  in  permanent  improvementa 
upon  the.premlses,  of  yrhich  he  will  be  deprived 
if  a  judgment  of  a  justice  of  the  peace  under  the 
landlora  and  tenant  act  (which  judgment  he  al- 
leges is  void  for  want  of  jurisdiction}  is  not  set 
aside  by  certiorari,— it  reasonably  appears  that 
the  amount  in  dispute  exceeds  |S,000,  so  as  to 

gve  this  ooort  jurisdiction  under  act  Cong. 
arch  8, 1886. 
4.  Cbbtiobaiu— To  JcsnoE  o»  th*  PaAca— Rb- 

VIBW. 

Where  an  appeal  lies  from  the  judgement  of  a 
justice  of  the  peace,  his  proceedings  cannot  be 
quashed  by  certiorari,  unless  for  want  of  juris, 
diction,  appearing  on  the  face  of  his  record. 

6.  FOBOIBLB  EnTBT  AND  DBTAINSB — JUBISDICTIOB 
OF  JUSTIOB— PLBADINO. 

The  landlord  and  tenant  act,  (Rev.  St.  D.  C  U' 
080,  681,  684,  686,  688,)  which  provides  that  m 
tenancies  at  sufferance  may  be  determined  by  80 
days'  written  notice  to  quit,  and  which  does  not 
require  the  relation  of  landlord  and  tenant  to  be 
set  forth  in  the  complaint,  is  satisfied,  at  least 
so  far  as  to  support  the  jurisdiction  of  the  jus- 
tice, by  allegations  that  the  complainant  is  en- 
titled to  the  possession  of  the  premises,  that  they 
are  detained  from  him  and  held  without  right  by 
defendant,  that  defendant  Is  his  tenant  at  suffer- 
ance, and  that  his  tenancy  has  been  terminated 
by  due  notice  toquit. 

6.  Saub. 

An  allegation  tbat  the  complainant  is  "entitled 
to  the  possession"  of  the  premises,  instead  of 
that  he  Is  "entitled  to  the  premises, "  is  suffi- 
cient. 

7.  Bake — ^Plbadino — VEKinOATioN. 

Under  Rev.  St.  D.  C.  i  684,  requiring  the  com- 
plaint to  be  "on  oath  of  the  person  entitled  to 
the  premises, "  the  oath  may  be  taken  anywhere 
before  an  of^cer  authorized  to  administer  oaths. 

In  Error  to  the  Supreme  Ck>urt  of  the  Dis-^ 
trict  of  C!olumbia.  9 

*  This  was  a  writ  of  error  to  reverse  a  judg>* 
ment  quashing  a  writ  of  certiorari  to  a  jus- 
tice of  the  peace. 

On  December  17,  1887,  John  H.  Harris 
filed  in  the  supreme  court  of  the  District  of 
Columbia  a  petition,  verified  by  his  oath,  and 
alleging  "that  he  is  in  possession  of  the 
house  and  premises  known  as  the  'Harris 
House,'  Nos.  1327-1329  E  street  north-west, 
in  the  city  of  Washington,  in  the  District  of 
Columbia,  under  a  lease  to  iiim  from  Mary 
A.  Matteson,  dated  May  3,  1883,  and  modi- 
fled  April  20,  1885,  for  a  term  ending  Octo> 
her  1,  1889,  at  a  rent  of  93,000  per  annum, 
with  the  privilege  of  extension  for  a  further 
term  of  four  years  at  a  rent  of  94,000  per  an- 
num; that  under  the  terms  of  said  lease  be 
expended  about  915,000  in  permanent  im- 
provements and  betterments  to  said  build- 
ing, put  it  in  tenantable  condition,  and  paid 
the  taxes  assessed  thereon  until  the  sale  here- 
inafter mentioned,  besides  expending  up- 
wards of  920,000  in  furniture  and  appliaoces 
for  its  use  as  a  hotel ;  that  he  did  this  upon 
the  faith  and  expectation  of  enjoying  his  full 
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term  as  tenant  of  said  premises;  that  on 
May  4,  1886,  the  said  land  and  premises 
were  sold  under  a  deed  of  trust  prior  In  date 
to  the  lease  of  your  petitioner,  and  of  which 
your  petitionei'  was  in  actual  ignortince  at 
the  time  of  said  lease,  and  were  purchased  by 
one  Am<iziah  £>.  Barber.  whOt  a  few  days 
alter  said  sale,  notified  your  petitioner  to 
quit  said  premises,  and  on  July  31. 1886,  in- 
stituted a  proceeding,  under  the  act  of  cou- 
gress  regulating  proceedings  in  cases  be- 
tween landlord  and  tenant  in  the  District  of 
Columbia,  before  William  Helmick;  jus- 
tice of  the  peace  for  said  District  of  Colum- 
bia, and  on  August  14,  1886,  said  justice  of 
the  peace  rendered  judgment  against  your 
petitioner  for  the  possession  of  said  prem- 
ises." The  petition  asserted  that  the  pro- 
ceedings before  the  justice  were  void  for 
want  of  jurisdiction;  because  the  oath  to  the 
complaint  was  not  taken  before  tlie  justice, 
but  before  a  notary  public  in  the  county  of 
Oneida  and  state  of  New  York;  and  because 
"the  relation  of  landlord  and  tenant  did  not 
exist  between  said  Barber  and  your  petition- 
er by  convention,  and,  said  Barber  relying 
upon  the  absence  of  such  relation  for  his 

•  right  to  possession,  his  only  remedy  was  by 
San  action  of  ejectment." 

•  *  The  petition  prayed  for  a  writ  of  certio- 
rari, commanding  the  justice  to  certify  and 
send  up  the  record  of  his  proceedings.  A 
writ  of  certiorari  was  issued  accordingly, 
and  in  obedience  to  it  ttie  justice  returned 
his  record,  by  which  it  appeared  that  the 
complaint  to  him  was  subscribed  and  sworn 
to  by  the  complainant  before  a  notary  public 
in  the  county  of  Oneida  and  state  of  New 
York,  and  that  the  whole  complaint,  except 
the  address  and  the  prayer  for  process,  was 
as  follows:  "Your  complainant,  Amaziah  D. 
Barber,  respectfully  represents  that  he  is  en- 
titled to  the  possession  of  the  tenement  and 
premises  known  as  the '  Harris  House,'  situ- 
ate on  lot  five,  in  square  No.  254,  in  the  city 
of  Washington,  D.strict  of  Columbia,  and 
that  the  same  is  detained  from  him  and  held 
without  right  by  John  H.  Harris,  tenant 
thereof  by  sufferance  of  this  complainant, 
and  whose  tenancy  and  estate  therein  has 
been  determined  by  the  service  of  a  due  no- 
tice to  quit,  of  thirty  days,  in  writing."  The 
supreme  court  of  the  District  of  Columbia, 
in  special  term,  upon  the  motion  of  Barber, 
rendered  judgment  quashing  the  writ  of  cer- 
tiorari, and  that  judgment  was  affirmed  in 
general  term.  6Mackey,586.  Harris  sued 
out  this  writ  of  error.  Barlier  now  tiled  a 
motion  to  dismiss  the  writ  of  error  for  want 
of  jurisdiction,  as  well  as  a  motion  to  affirm 
the  judgment. 

A.  C  Bradley,  for  plaintiff  in  error,  Jaa. 
8.  Edwards  and  Job  Barnard,  for  defendant 
in  error. 

Mr.  Justice  Gray,  after  stating  the  facts 
as  above,  delivered  the  opinion  of  the  court. 

The  grounds  relied  on  in  support  of  the 
motion  to  dismiss  this  writ  of  error  are,  in 


substance,  that  the  granting  or  lefnsing  of  a 
writ  of  certiorari  is  a  matter  of  discretion, 
and  not  the  subject  of  review;  that  there  is 
no  sufficient  pecuniary  value  in  dispute  to 
support  the  jurisdiction  of  this  court;  andS 
that'the  proceedings  of  a  justice  of  the  peace? 
undpr  the  landlord  and  tenant  act  of  the  Dis- 
trict of  Columbia  cannot  be  reviewed  except 
by  appeal.  The  writ  of  error  before  us  is 
not  upon  the  judgment  of  the  justice  in  the 
landlord  and  tenant  process,  but  upon  the 
judgment  of  the  supreme  court  of  the  Dis- 
trict of  Columbia  quashing  the  writ  of  cer- 
tiorari  to  the  justice.  The  last  ground  as- 
signed for  the  motion  to  dismiss  is  unten- 
able, because  it  affects  the  correctness  of  the 
judgment  quashing  the  writ  of  certiorari, 
and  not  the  jurisdiction  of  tliis  court  to  re- 
view titat  judgment. 

The  other  grounds  for  the  motion  to  dis- 
miss, though  more  plausible,  appear,  upon 
examination,  to  be  also  insufficient.  A  writ 
of  certiorari,  when  its  object  is  not  to  re- 
move a  case  before  trial,  or  to  supply  defects 
in  a  record,  but  to  bring  up  after  judgment 
the  proceedings  of  an  inferior  court  or  tri- 
bunal, whose  procedure  is  not  according  to 
the  course  of  tlie  common  law,  is  in  the  nat- 
ure of  a  writ  of  error.  Although  the  grant- 
ing of  the  writ  of  certiorari  rests  in  the  dis- 
cretion of  the  court,  yet  after  the  writ  has 
t)een  granted,  and  the  record  certified  in  obe- 
dience to  it,  the  questions  arising  upon  that 
record  must  be  determined  according  to  fixed 
rules  of  law,  and  their  determination  is  re- 
viewable on  error.  People  v.  Assessors,  39 
N.  Y.  81;  People  v.  Commissioners,  103  N. 
Y.  370,  8  N.  E.  Rep.  730;  Farmington  Co. 
V.  Commissioners,  112  Mass.  206,  212. 

It  is  argued  that  the  justice  of  the  peace 
bad  no  jurisdiction  to  try  the  title  to  land, 
(Rev.  St.  D.  C.  §§  687,  997;)  that  the  only 
matter  in  dispute  before  him  was  the  right  ol 
possession;  and  that  the  rental  value  of  the 
property  in  question  cannot  be  considered  as 
in  dispute,  because,  whatever  the  judgment 
might  be  in  the  action  for  possession,  tbe  de- 
fendant would  have  to  pay  that  value,  either 
as  rent  under  the  lease  if  the  judgment 
should  be  in  his  favor,  or  for  use  and  occu- 
pation if  the  judgment  should  be  against 
him.  The  case  differs  from  any  uf  the  prec- 
edents cited  at  the  bar,  and  is  not  free  from 
difficulty.  But  the  petition  for  the  writ  of  ^ 
certiorari  alleges,  upon  the  oath  of  the  petl-jj 
tioner,  that  he  is'in  the  possession  of  the* 
premises  under  a  lease  having  nearly  a  year 
to  run,  with  a  privilege  of  extension  for  four 
years  more;  and  that  he  has  expended  ;S15,- 
000  in  permanent  improvements  upon  the 
leased  property,  of  which  he  will  be  deprived, 
if  the  judgment  of  tlie  justice  of  the  peace, 
which  he  alleges  to  be  void  for  want  of  juris< 
diction,  is  not  set  aside  by  writ  of  certiorari. 
The  reasonable  inference  from  this  is  that 
the  possession  of  tbe  premises,  with  the  right 
to  use  these  improvements,  throughout  ttie 
lease  and  tbe  extension  thereof,  would  be 
worth  more  than  85.000;  showing  that  the 
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mstter  In  dispute  la  of  saffldent  pecvnlaiy 
value  to  support  the  jurisdiction  of  this  court, 
under  the  act  of  March  3, 1885,  «,.•  855.  (23 
St,  443.) 

But,  upon  the  merits  of  the  case,  the  judg- 
ment below  is  so  clearly  right  that  the  mo- 
tion  to  affirm  must  be  granted.'  The  land- 
lord and  tenant  act,  embodied  in  the  Revised 
Statutes  of  the  District  of  Columbia,  pro- 
Tides  not  only  that  every  occupation,  posses- 
sion, or  holding  of  real  estate  without  ex- 
press contract  or  lease,  or  by  a  contract  or 
lease  the  terms  of  which  have  expired,  shall 
be  deemed  a  tenancy  at  sufferance,  but  also 
that  "all  estates  at  sufferance  may  be  deter- 
mined by  a  notice  in  writing  to  quit  of  thirty 
days;"  and  that  "when  forcible  entry  is 
made,  or  when  a  peaceable  entry  is  made, 
and  the  possession  unlawfully  held  by  force, 
or  when  possession  is  held  without  right 
after  the  estate  is  determined  by  the  terms 
of  the  lease,  by  its  own  limitation,  or  by  no- 
tice to  quit,  or  otherwise,"  then,  "on  written 
complaint  on  oath  of  the  person  entitled  to 
the  premises,  to  a  justice  of  the  peace,  charg- 
ing such  forcible  entry  or  detainer  of  real  es- 
tate,"— that  is  to  say,  charging  either  a 
"forcible  entry,"  or  any  "detainer,"  whether 
forcible  after  a  peaceable  entry,  or  without 
right  after  the  estate  is  determined, — a  sum- 
mons may  be  issued  to  the  person  complained 
of;  and,  if  it  appears  that  the  complainant  is 
entitled  to  the  possession  of  the  premises,  he 
shall  have  judgment  for  the  possession  and 
costs,  but,  if  the  complainant  fails  to  prove 
bis  right  to  possession,  the  defendant  shall 
have  judgment  for  costs;  and  that  either 
party  may  appeal  from  the  judgment  of  the 
^  justice  of  the  peace  to  the  supreme  court  of 
g  the  District  of  Columbia.  Rev.  St.  D.  C.  §§ 
•680,  681,  684,  686,  688.*  As  an  appeal  lies 
from  the  judgment  of  the  justice  of  the 
peace,  his  proceedings  cannot  be  quashed  by 
writ  of  certiorari,  unless  for  want  of  juris- 
diction, appearing  on  the  face  of  his  record. 
People  y.  Betts,  55  N.  Y.  600;  Gaither  v. 
TVatkins,  66  Md.  576, 8  Atl.  Rep.  464. 

It  is  suggested  that  the  justice  of  the 
peace  had  no  jurisdiction,  because  the  oath  to 
the  complaint  was  not  taken  before  him,  but 
before  a  notary  public  in  the  state  of  Kew 
York.  But  the  statute  only  requires  a  "  writ- 
ten complaint  on  oath  of  the  person  entitled 
to  the  premises."  Rev.  St.  D.  C.  §  684. 
As  it  requires  the  oath  to  be  made  by  the 
complainant  in  person,  and  does  not  in  terms 
require  it  to  be  administered  by  the  justice 
or  within  the  district,  it  is  a  more  reason- 
able construction  to  permit  the  oath  to  be 
taken  anywhere  before  a  proper  officer  than 
to  require  the  personal  attendance  of  the  com- 
plainant at  the  filing  of  the  complaint. 

It  is  further  suggested  that  the  complaint 
does  not  allege  that  the  complainant  is  "en- 
titled to  tlie  premises,"  but  only  that  he  is 
"entitled  to  the  possession"  of  the  premises; 
but,  as  the  whole  scope  and  aim  of  the  com- 
plaint are  to  recover  the  possession,  the  differ- 
ence is  immaterial 


The  remaining  suggestion  is  that  the  com- 
plaint does  not  show  the  defendant  to  have 
been  such  a  tenant  as  is  contemplated  by  the 
landlord  and  tenant  act  of  the  District  of 
Columbia.  But  that  act,  as  we  have  seen, 
provides  that  all  tenancies  at  sufferance  may 
be  determined  by  80  days'  written  notice  to 
quit,  and  does  not  require  the  facts  consti- 
tuting the  relation  of  landlord  and  tenant  to- 
be  set  forth  in  the  complaint.  Its  require- 
ments are  satisfied,  at  least  so  far  as  to  sup- 
port the  jurisdiction  of  the  justice,  1^  the 
distinct  allegations  in  the  complaint  before- 
us  that  the  complainant  is  entitled  to  the 
possession  of  the  premises,  that  they  are  de- 
tained from  him  and  held  without  right  by 
the  defendant,  that  the  defendant  is  his  ten- 
ant at  sufferance,  and  that  the  defendant's 
tenancy  and  estate  in  the  premises  hare  been 
determined  by  such  a  notice  to  quit.  As  was 
well  said  by  Mr.  Justice  Mekkick,  in  deliv-^ 
ering  the  opinion  of  the  court  below :  "  Theseg^ 
averments  constitute  f  uliy*a  statement  of  the* 
relation  of  landlord  and  tenant  between  the 
parties.  Now,  whether  the  proof  came  up 
to  these  averments  or  not  cannot  be  inquired 
into  upon  a  writ  of  certiorari.  Certiorarf 
goes  only  to  the  jurisdiction.  It  does  not  go- 
to any  errors  of  judgment  that  may  have  been 
committed  by  the  justice  in  the  progress  of 
the  exercise  of  that  jurisdiction." 

The  decisions  cited  at  the  bar,  made  under 
statutes  requiring  the  proceedings  to  be  com- 
menced by  affidavit  of  the  facts  requisite  to- 
bring  the  case  within  the  statutes,  and  giv- 
ing no  appeal  from  the  decision  of  the  justice 
of  the  peace,!  have  no  application  to  this  case. 

Judgment  affirmed. 


(m  U.  S.  S87) 


BUCEMAN  ».  COBT. 
(January  28, 1889.) 

1.  EQUITT— JUBISDIOnOK— MOBTOXOEB— DbBO  AB- 
SOLUTE. 

Complainant  purchased  and  took  possession  of 
land,  and  paid  for  it  prindpally  with  money  bor- 
rowed from  R.  For  the  purpose  of  securing  R., 
without  his  knowledge,  complainant  caused  the 
conveyance  from  his  vendor  to  be  made  direotly 
to  R.  Four  years  later,  R.,  without  complain- 
ant's knowledge,  conveyed  the  land,  without  val- 
uable coDsideratlonj  to  defendant,  to  whom  be 
was  soon  after  married.  Complainant  repaid  the 
loan  to  R.,  and  continued  to  reside  on  tne  land 
without  any  assertion  of  title  by  defendant,  un- 
tU,  after  the  lapse  of  many  years,  she  brought 
ejectment.  Held,  that  equity  would  require  de- 
fendant to  convey  to  complainant,  as  his  remedy 
at  law  is  not  adequate  and  complete. 

3.  Same— Laches. 

Complainant  having  been  in  peaceful  posses- 
sion during  all  the  time,  with  no  assertion  of  ad- 
verse claim,  until  the  institution  of  the  action  of 
ejectment,  is  guilty  of  no  laches  in  not  resorting 
to  equity  to  obtain  the  legal  title. 

S.  Evidence — ^DECiiABATioNS — AppeaIt— Habuuks 
Ebbok. 

Though  Statements  made  by  defendant's  hus- 
band, uter  the  conveyance  of  the  land  to  her. 


»N.  Y.  Rev.  St.  pU  8,  o.  8,  tit  10;  HiU  v.  Stock- 
ing, 6  Hill,  814;  Sims  v.  Humphrey,  4  Denio.  185; 
People  V.  Matthews,  88  N.  Y.  451 :  St.  N.  J.  March- 
4, 1847,  (Nixon's  Dig.  Sd.  Ed.  428;)  Fowler  ▼.  Roe, 
85  N.  J.  Law,  549 ;  Shepherd  v.  Sllker,  81 N.  J.  Law. 
438. 
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are  not  competent  evidence  to  impeacli  her  title, 
a  decree  for  complainant  will  not  be  reversed  for 
that  reason,  where  there  remains  sulBclent  com- 
petent evidence  to  sustain  it. 

Appeal  from  tlie  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
n     Aboot  the  year  1855  or  1856,  W.  D.  Bow- 
£era  executed  to  the  appellee,  Cory,  his  bond 
•  in  writing  for  the  conveyance  of*  certain 
lands  in  Mason  county.  111.,  the  considera- 
tion being  the  sum  of  91,000,  payable  in  two 
equal  installments  on  the  Ist  day  of  October, 
1857,  and  1858,  with  10  per  cent,  interest 
from  the  date  of  sale.    Cory  went  into  pos- 
session under  the  purchase  on  or  at>out  Sfay 
1,  1856,  during  which  year  he  prepared  and 
sowed  in  wheat  about  75  acres.    In  1857  he 

(erected  a  house  on  the  premises,  and,  before 
the  wheat  crop  of  that  year  was  cut,  he 
moved  into  it  with  his  family.  During  the 
next  year  he  prepared  for  cultivation  40  ad- 
ditional acres.  He  has  cultivated,  more  or 
less,  these  lands  ever  since  he  first  took  pos- 
session of  them.  All  the  improvements 
thereon,  including  the  fencing,  as  well  as  the 
taxes,  (except  those  for  the  year  1880,)  were 
tegularly  paid  by  him.  On  the  1st  day  of 
October,  1858,  Bowers  and  wife  conveyed  the 
lauds  to  EHsha  Ruck  man,  of  New  Jersey,  who 
was  a  flist  cousin  of  Cory,  and  a  man  of  large 
means.  This  was  the  first  time  Bowers  had 
beard  of  Buckman.  Until  the  delivery  of 
the  above  deed,  he  knew  of  no  one  except 
Cory  in  the  transaction  for  the  sale  of  the 
lands. 

Oil  the  24th  of  April,  1862,  Buckman,  by 
deed  executed  in  New  Jersey,  conveyed  the 
lands  to  Margaret  Hopping,  a  single  woman, 
to  whom,  at  a  subsequent  date,  January  25, 
1864,  he  was  married.  Some  time  after  their 
marriage,  but  at  what  time  does  not  appear, 
Buckman  and  his  wife  separated;  and  they 
were  living  apart  when  she  brought  in  the 
oourt  below  an  action  of  ejectment  against 
Gory  for  the  recovery  of  the  lands.  In  that 
action — the  date  of  the  commencement  of 
which  is  not  shown  by  the  record — she  ob- 
tained a  verdict  and  judgment;  but  Cory 
elected  to  take,  and  did  take,  as  of  right,  a 
new  trial,  as  provided  for  in  the  statutes  of 
Illinois,  llev.  St.  111.  c.  45.  Thereupon  he 
instituted  the  present  suit  against  Mrs.  Buck- 
num  (her  husband  having  died)  for  the  pur- 
pose of  obtaining  a  decree  requiring  her  to 
convey  to  him  by  suSicient  deed,  all  her 
right,  title,  and  interest  in  these  lands.  The 
elaim  for  such  relief  is  rested  by  the  plaintiff 

fnpon  these  grounds:  That  the  lands  were 
purchased  by  him  from  Bowers,  and  paid  for 
(except  as  to  a  small  part  of  the 'price  stipu- 
lated) with  money  borrowed  for  that  purpose 
fromRuckmau;  that  without  the  knowledge 
or  request  of  Buckman,  and  solely  for  the 
purpose  of  securing  him  in  the  payment  of 
the  amount  so  loaned,  he  caused  Bowers  to 
make  the  conveyance  directly  to  Buckman; 
that,  although  such  conveyance  was  absolute 
In  form,  it  was  intended  to  be,  and  was  only 
to  operate  as,  a  security  for  the  debt  due  from 


him  to  Buckman;  that  the  latter,  without 
his  knowledge  or  consent,  and  without  a  good 
or  valuable  consideration  to  sustain  it,  made 
the  deed  of  1862  to  Margaret  Hopping;  that 
only  recently,  namely,  by  said  action  of  eject- 
ment, did  she  assert  any  title  under  the  deed 
to  her;  that  his  debt  to  Buckman,  on  account 
of  the  borrowed  money,  has  long  since  been 
discharged  in  full;  and  that,  nevertheless, 
the  defendant  refused  to  convey  to  him,  and 
was  inequitably  prosecuting  her  action  of 
ejectment  for  possession.  The  court  below 
gave  the  plaintiff  the  relief  asked  by  him. 

Wm.  M.  Springer,  for  appellant.  John 
M.  Palmer,  for  appellee. 

Mr.  Justice  Hablan,  after  stating  the 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court. 

1.  The  contention  that  the  plaintiff  has  a 
plain,  adequate,  and  complete  remedy  at  law 
cannot  be  sustained.  It  is  not  certain  that 
he  can  successfully  defend  the  action  of  eject> 
ment.  Besides,  only  a  court  of  equity  can 
compel  the  surrender  of  the  legal  title  held 
by  the  defendant  and  invest  the  plaintiff 
with  it. 

2.  Nor  has  the  plaintiff  been  guilty  of  any 
such  laches  as  would  close  the  doors  of  a 
court  of  equity  against  him.  He  was  in  the 
peaceful  occupancy  of  the  premises  for  some 
years  prior  to  any  assertion  of  title  upon  the 
part  of  the  defendant  under  the  deed  of  1862. 
If  he  had  not  been  all  the  time  in  the  posses- 
sion of  the  premises,  controlling  them  as  if 
he  were  the  absolute  owner,  the  question  of 
laches  might  be  a  more  serious  one  for  him 
than  it  is.  The  bringing  of  the  action  of 
ejectment  was,  so  far  as  the  record  shows, 
the  first  notice  he  had  of  the  necessity  of  le- 
gal proceedings  for  his  protection  against 
the  legal  title  held  by  the  defendant.  As 
proceedings  to  that  end  were  not  unreason- 
ably delayed,  we  do  not  perceive  that  laches 
can  be  imputed  to  him.  Laches  are  rather  to 
be  imputed  to  the  defendant,  wlio,  although, 
claiming  to  have  been  the  absolute  owner  ofg 
the  lands  since  1862,  took  no  action'against* 
the  plaintiff  until  the  ejectment  suit  was  in- 
stituted. Mills  V.  Lockwood,  42  111.  Ill,  118. 
"Laches,"  the  supreme  court  of  Illinois  has 
well  said,  "cannot  be  imputed  to  one  in  the 
peaceable  possession  of  land  for  delay  in  re- 
sorting to  a  court  of  equity  to  correct  a  mis- 
take in  the  description  of  the  premises  in  one 
of  the  conveyances  through  which  the  title 
must  be  deduced.  The  possession  is  notice 
to  all  of  the  possessor's  equitable  rights,  and 
he  need  to  assert  them  only  when  be  may 
find  occasion  to  do  so."  Wilson  v.  Byers,  77 
111.  76,  84.  See,  also,  Barbour  v.  Whitlock, 
4  T.  B.  Mon.  180,  195;  May's  Heirs  v.  Fen- 
ton,  7  J.  J.  Marsh,  306,  309. 

8.  Beference  is  made  to  the  depositions  of 
several  witnesses,  including  the  plaintiff, 
who  testified  in  his  own  behalf,  in  which  are 
detailed  statements  made  by  Buckman,  at 
different  times  after  1862,  in  reference  to 
the  title  to  these  lands.    This  evidence,  it  is 
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contended,  and  properly  so,  was  incompetent, 
under  the  well-established  rule  that  "a  gran- 
tee in  a  deed  Is  not  affected  with  the  declara- 
tions of  the  grantor  made  after  the  execution 
and  delivery  of  the  deed,  unless,  with  full 
knowledge  of  such  declarations,  he  acquiesces 
in  or  sanctions  them."  Hlggins  v.  White, 
118  HI.  619, 624, 8  N.  E.  Kep.  808;  Steinbach 
V.  Stewart,  11  Wall.  566,  581;  Manufactur- 
ing Co.  V.  Creary.  116  U.  8. 161, 165,  6  Sup. 
€t.  Bep.  869.  But  the  question  remains 
whether  the  decree  cannot  be  sustained  by 
euch  evidence  in  the  record  as  Is  competent 
and  relevant.  We  think  it  can.  At  any 
rate,  after  a  careful  sifting  of  the  proof,  and 
giving  due  weight  to  all  the  facts  and  cir- 
■cumstances  that  may  properly  be  considered, 
we  do  not  see  our  way  clear  to  disturb  the 
decree. 

There  are  no  other  questions  in  the  case 
that  we  deem  it  necessary  to  notice.  The 
decree  is  afiSrmed. 

<129  U.  S.  3S1) 

Ukited  States  v.  Corwin  et  al. 
(Februai;  4, 1889.) 

1.  CoiTTBACTS— Actions  vob  Bbxxoh— Bubdbn  or 

In  an  action  on  a  bond  given  to  aeonre  the  per- 
formance of  a  contract  to  furnish  to  a  military 
station  such  quantity  of  grain  as  may  be  required, 
not  exceeding  a  quantity  named,  to  be  delivered 
as  may  be  reauiMd  for  the  wants  of  the  station, 
in  such  quanuties  and  at  suoh  times  as  the  re- 
ceiving officer  may  require,  the  breach  assigned 
being  failure  to  carry  out  any  of  the  stipulations 
of  the  agreement,  plaintiffs  have  the  burden  of 
showing  demand  and  failure  to  perform. 

2.  S^MX— EviDBNCS— Best  ^ns  Secondabt. 

Assertions  of  demand  made  and  failure  to  per- 
form, contained  in  letters  of  the  ofBoials  of  the 
station,  requesting  authority  to  purctiase  grain 
in  the  open  market,  or  oontidned  in  the  oiScial 
indorsements  tliereon,  or  vouchers  for  grain  pur- 
chased outside  the  contract,  are  no  evidence  of 
such  demand  and  failure.  The  order  of  the  re- 
ceiving oiBoer  requiring  the  contractor  to  deliver 
should  be  produced,  or  Its  absence  accounted  for. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texas. 

Suit  by  the  United  States  against  Dennis 
Corwin  and  John  Cardweii.  PlaintifEs  bring 
error. 

Asst.  Atty.  Gen.  Maury,  for  plaintifib  in 
M  error. 

•  Lamar,  J.  *  On  the  17th  of  November,  1883, 
the  plaintiffs  in  error  brought  suit  in  the  cir- 
cuit court  of  the  United  States  for  the  West- 
■ern  district  of  Texas  against  the  defendants 
in  error,  Dennis  Corwin  and  John  Cardweii, 
as  sureties  in  two  bonds,  one  in  the  penal 
sum  of  03,000,  and  the  other,  $2,150,  given 
toy  one  Edwin  I?.  Phillips  to  secure  the  faith- 
ful performance  of  two  contracts,  dated  May 
20,  1881.  between  Pliillips  and  these  plain- 
tiffs. Phillips,  being  without  the  jurisdic- 
tion of  that  court,  was  nut  sued.  By  one  of 
these  contracts  Phillips  agreed  to  furnish 
to  the  quartermaster's  department.  United 
States  army,  at  the  military  sUttion  of  San 


Antonio,  Tex.,  "snoh  quantity  as  may  be  re« 
quired,  not  exceeding  in  all  1,000,000  pounds, 
of  good  merchantable  oats, "  at  a  stipulated 
price;  "the  said  oats  to  be  furnished  and  de- 
livered as  may  be  required  for  the  wants  of 
the  said  station,  between  the  1st  day  of  Julv, 
1881,  and  the  13th  day  of  July,  1882,  in  such 
quantities  and  at  such  times  as  the  receiving 
officer  may  require;"  and  by  the  second  oon« 
tract  he  agreed  to  furnish  to  thesameauthori- 
ties,  at  the  same  place,  such  quantity  as  may 
be  required,  not  exceeding  in  all  1,000,000 
pounds,  of  good  merchantable  com,  at  a 
stipulated  price,  between  July  1, 1881,  and 
June  30,  1882,  upon  like  terms,  as  to  quan- 
tity and  time  of  delivery,  as  in  the  case  of  the 
oats.  The  petition,  after  setting  out  the  ma* 
terial  parts  of  both  of  these  contracts,  and  also 
of  the  bonds,  alleged  that  Phillips  "wholly 
failed,  refused,  and  neglected  to  carry  ont  any 
one  or  all  of  his  stipulations  in  said  agree- 
ments;" that,  as  a  result  of  such  failure  on 
his  part,  the  plaintffs  were  compelled  to,  and 
did,  go  into  the  open  market,  and  purchase 
large  amounts  of  both  kinds  of  grai  n  at  a  much 
higher  price  than  was  stipulated  in  said  con- 
tracts; and  thatplaintiffs  were  thus  subjected^ 
to  a  loss  of  011,564.55,  for  which  sum,  or  so3 
much  thereof*as  did  not  exceed  the  amounts* 
named  as  penalties  in  the  bonds,  together 
with  interest  and  costs,  etc.,  they  prayed 
judgment.  Each  of  the  defendants  below 
demurred  to  the  petition,  and  at  the  same 
time  traversed  its  allegations.    August  24^ 

1884,  a  formal  stipulation  was  filed,  waiving 
a  jury,  and  submitting  all  matters  of  law  and 
fact  to  the  court.  On  the  following  day  an 
amendment  to  the  petition  was  filed,  alleging 
that  on  the  8th  day  of  July,  1881,  demand 
was  made  on  Phillips,  under  tlie  contract,  for 
the  delivery  of  150,000  pounds  of  corn  and  a 
like  quantity  of  oats.  Issue  being  joined, 
the  United  States  introiduced  their  evidence, 
which  was  wlioUy  documentary,  and  con- 
sisted of  transcripts  of  various  original  papers 
deposited  in  the  treasury  department,  and 
which,  it  was  claimed,  was  relevant  to  the 
case.  The  defendants  in  error  offered  no 
evidence  nt  all.     On  the  Sd  of  September, 

1885,  the  court  overruled  the  demurrers  to 
the  petition,  and  upon  consideration  of  the 
case  upon  its  merits  rendered  judgment  in 
favor  of  the  defendants  in  error,  upon  the  , 
ground  that,  under  the  contracts  sued  on,  a  > 
demand  upon  Phillips  for  their  performance 
was  a  condition  precedent  to  the  right  of  ac- 
tion 0)1  the  bonds,  and  that  there  had  been 
no  legal  evidence  submitted  showing  that 
any  demand  ever  had  been  made.  From  this 
judgment  the  United  States  sued  out  the 
writ  of  error  which  brings  the  case  here. 

The  burden  of  proof  was  upon  the  United 
States  to  show  that  a  demand  had  been  made 
upon  Phillips  for  the  performance  of  each  of 
his  said  agreements,  and  to  show  his  failure 
and  refusal  to  so  perform  them.  The  evi- 
dence submitted  by  the  United  States  to 
establish  this  demand  and  refusal  consisted 
of  several  letters,  of  different  dQtes,  written 
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bj  the  qnartermaster  in  charge  of  the  depot 
at  San  Antonio  lo  the  chief  quartermaster  of 
the  department  of  Texas,  for  authority  to 
purchase  certain  stated  amounts  of  oats  in 
open  market,  because  (as  was  alleged  therein) 
I%ll]ips  had  failed  to  make  deliveries  under 
bis  contract;  all  of  which  letters  were  re- 
ferred by  the  last-named  officer  to  the  adju- 
^tant  general,  with  a  recommendation  that 
2  such  aathorlty  be  granted.     The  adjutant 

•  general  approved  these  requests,  and* the 
pnrchases  were  accordingly  made.  These 
letters  were  substantially  alike,  differing 
only  as  to  dates  and  amounts  of  oats  desired, 
one  of  which,  including  indorsements,  is  as 
follows.  "Office  Depot  Quastebuastbb, 
TJ.  8.  AauT,  San  Antonio.  Texas,  Aug. 
2d,  1881.  Chi^  Quartermaster,  BeparU 
ment  of  Texas,  San  Antonio — Sib:  I  re- 
spectfully request  authority  to  purchase  40,- 
000  lbs.  of  oats,  in  open  market,  the  con- 
tractor, Mr.  £.  F.  Phillips,  having  failed  to 
make  deliveries  under  his  contract.  Very 
respectfully,  your  obedient  servant,  L.  E. 
Camfbell,  Capt.  &  A.  Q.  M.,  V.  S.  A.,  De- 
pot Q'r  M'r."  (First  Indorsement.)  «H'i>- 
Q'bs,  Dep't  of  Texas,  Office  of  Chief 

QUABTEBMASTEB,    SaN     AnTONIO,    TeXAS, 

Aug.  2d,  1881.  Hespectfully  referred  to  the 
adjt.  general,  department  of  Texas,  recom- 
mending approval  of  this  request  in  accord- 
ance with  article  1  of  the  contract.  Mr. 
Phillips,  after  having  had  due  notice  by  req- 
nisition  from  the  depot  quartermaster  to  fur- 
nish certain  quantities  of  grain,  has  so  far 
failed  to  make  any  delivery,  and  the  amount 
of  grain  for  which  authority  is  here  request- 
ed to  purchase  in  open  market  is  al>Boli)tely 
needed  for  issue  to  the  public  and  private 
animals  pertaining  to  this  station,  and  the 
San  Antonio  depot,  and  will  last  about  ten 
days.  [S'g'd]  Wm.  B.  Hughes,  Major  & 
Chief  Q'r'master."  (Second  Indorsement.) 
''Hbai>-Qitabtbr8,  Depabtmentof  Texas, 
San  Antonio,  Aug.  3,  1881.  Bespectfuily 
referred  by  the  commanding  general  to  the 
» chief  quartermaster  of  the  department,  ap- 
I  proved.    [S'g'd]    Thomas  M.  Vincent,  Ad- 

*  Jutant  General."  *  (Third  Indorsement.) 
"HeaivQ'bs,  Dep't  of  Texas,  Office  of 
Chief  Quabterhaster,  San  Antonio, 
Texas,  Aug.  8,  '81.  Bespectfuily  referred 
to  the  depot  quartermaster,  San  Antonio,  in- 
viting attention  to  preceding  indoi-sement. 
[S'g'd]  W.  B.  Hughes,  Major  &  Chief  Quar- 
termaster." 

We  agree  with  the  circuit  court  that  the 
transcript  does  not  present  any  legal  evidence 
of  a  demand  npon  the  contractor,  nor  of  any 
such  default  on  bis  part  as  to  give  the 
United  States  a  cause  of  action  against  him 
and  bis  sureties.  The  order  of  tlie  receiving 
officer  at  San  Antonio  requiring  the  con- 
tractor to  deliver  the  oats  in  the  quantity 
stated,  and  at  the  time  specified,  should  have 
been  produced,  or  its  non-production  ac- 
coanted  for.  The  letters  of  the  acting 
qnartermaster,  Capt.  Campl>ell,  applying  for 
anthority  to  purchase  oats,  and  the  recom- 


mendation by  Ma].  Hngbes  that  the  ap- 
plication l>e  granted,  only  prove  the  neces- 
sity and  object  for  such  purchase.  The  as- 
sertion by  Maj.  Hughes  that  the  contractor, 
though  duly  notified  by  requisition,  had 
failed  to  comply  with  his  contract,  is  unsus- 
tained  by  any  evidence  of  any  kind.  No 
such  requisition  can  be  found  among  the 
papers,  nor  is  any  reason  given  for  its  non- 
production.  Neither  is  it  shown,  except  by 
the  bare  assertion  referred  to,  that  the  req- 
uisition ever  reached  the  contractor. 

It  is  contended  by  the  counsel  for  the  gov- 
ernment that  this  assertion,  being  in  the 
official  communication  of  the  chief  quarter- 
master of  the  department  of  Texas,  ia  itself 
sufficient  and  competent  evidence  of  the 
fact.  We  do  not  think  that  the  authorities 
cited  support  the  proposition.  They  present 
applications  in  various  instances  of  the  well- 
established  rule  that  official  reports  and  cer- 
tificates made  contemporaneously  with  the 
facts  stated,  and  in  the  regular  course  of 
official  duty,  by  an  officer  having  personal 
knowledge  of  them,  are  admissible  for  thca 
purpose  of  proving  such  facts.  Manifestly* 
the'design  and  meaning  of  this  rule  is  not* 
to  convert  incompetent  and  irrelevant  evi- 
dence into  competent  and  relevant  evidence 
simply  because  it  is  contained  in  an  official 
communication.  Had  the  officer  been  testi- 
fying under  oath,  such  an  assertion  would 
have  been  excluded  as  inadmissible,  upon 
the  ground  that  the  statement  itself  implied 
the  existence  of  primary  and  more  original 
and  explicit  sources  of  information.  Clifton 
V.  U.  S..  4  How.  242, 247;  1  Tayi.  Ev.  §§  391, 
394;  1  Oreenl.  £t.  §8  82,  84.  The  courts 
hold  this  rule,  which  has  been  invoked,  to 
be  limited  to  only  such  statements  in  official 
documents  as  the  officers  are  bound  to  make 
in  the  regular  course  of  official  duty.  The 
statement  of  extraneous  or  independent  cir- 
cumstances, however  naturally  they  may  be 
deemed  to  have  a  place  in  the  narrative,  is 
no  proof  of  such  circumstances,  and  is  there- 
fore rejected.  1  Tayi.  Ev.  §  705;  U.  S.  v. 
BufoK'.  3  Pet.  12. 

It  results  from  what  we  have  said  that 
there  was  no  evidence  submitted  showing  a 
demand  by  the  United  States  under  the  first 
contract,  and  a  failure  and  refusal  by  Phil- 
lips to  perform  it.  As  to  the  contract  for 
supplying  corn,  it  is  admitted  by  the  United 
States  that  their  evidence  in  support  of  tlieir 
claim  is  not  so  strong  as  in  tbe  case  of  the 
contract  for  supplying  oats.  The  only  evi- 
dence touching  the  contract  to  supply  cora 
was  certain  vouchers  for  corn  purchased 
outside  the  contract,  all  dated  in  tlie  latter 
part  of  the  year  1881  and  tlie  early  part  of 
1882.  In  tbe  language  of  the  counsel  for 
plaintiffs  in  error,  "  we  find  no  correspond- 
ence, nor  any  other  form  of  documentary 
evidence,  tending  to  show  that  the  demand 
for  performance  required  by  the  contract  to- 
supply  corn  had  been  made  by  tbe  govern- 
ment." The  judgment  of  the  circuit  court 
is  affirmed. 
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Eastern  R.  Co.  v.  Uniteo  States. 

(February  4, 18S9.) 

X.  PosT-OmcB— Hail  Costbaots— Rbductios  by 

POSTMASTBII  OSS^EnAI. 

The  contract  of  plaintiff,  a  railroad  company, 
for  carrying  malls,  expired  June  30,  1877,  after 
which,  however,  it  continued  to  carry  them.  Act 
Cong.  July  12, 1S76,  directed  the  postmaster  gen- 
eral  to  reduce  the  compensation  of  railroad  com- 
panies; and  such  officer,  on  December  20, 1877, 
readjusted  plaintiff's  compensation,  allowing 
from  July  1, 1877,  to  June  30, 1881,  the  maximum 
Authorized  by  the  act,  the  order  and  notice  cou- 
tiUning  the  qualiflcation,  "unless  otherwise  or- 
dered." Act  June  17,  1878,  directed  a  further 
sbnilor  reduction  of  5  per  cent,  after  July  1, 
1878,  which  was  effected  by  an  order  of  July  12, 
1878,  and  due  notice  to  plaintiff.  Plaintiff  con- 
tinned  to  carry  the  mails,  receiving,  without  ob- 
jection, the  reduced  compensation.  Held,  that 
the  reservation,  "unless  otherwise  ordered, "in 
the  former  order,  gave  the  postmaster  general 
the  riKht  to  make  the  6  per  cent,  reduction,  even 
If  snch  order  and  its  acceptance  constituted  a 
contract. 

S,  Samb. 

The  order  of  reduction  and  notice  to  plaintiff 
under  the  act  of  June  17,  1878,  constituted  an 
offer  which  plaintiff  might  accept  or  decline; 
and  receiving  the  reduced  compensation  with- 
out objection  constituted  an  acceptance. 

Appeal  from  the  Court  of  Claima. 

The  claim  upon  which  this  action  Is 
brought  is  for  the  balance  alleged  to  be  due 
the  appellant  for  carrying  the  mails  of  the 
United  States  on  certain  routes,  between 
July  1, 1878,  and  June  30, 1881.  It  appears 
from  the  findings  of  fact  that  this  company, 
for  some  years  prior  to  March  31,  1877,  car- 
ried the  mails  on  each  one  of  13  routes, 
under  written  contracts  with  the  postmaster 
general  prescribing  the  compensation  it  was 
to  receive  for  such  services.  The  last  one  of 
these  contracts  was  made  March  31,  1874, 
and  covered  the  period  beginning  January  I, 

1874,  and  ending  June  30,  1877.  This  con- 
e«  tract  was  made  subject  to  the  provisionf*  of 
gthe  act  of  March  3, 1873,  (17  St.  558,  c.  S  31; 
•  Rev.  St.  §  4002.)  which  authorized  and*di- 

tected  the  postmaster  general  to  readjust  the 
compensation  thereafter  to  be  paid  for  the 
transportation  of  mails  on  railroad  routes, 
the  pay  per  mile  per  annum,  not  to  exceed 
certain  rates,  graduated  by  the  average 
weight  of  the  mails  carried,  "to  be  ascer- 
tained In  every  case  by  the  actual  weighing 
of  the  mails  for  such  a  number  of  successive 
working  days,  not  less  than  thirty,  at  such 
times  after  June  30. 1873,  and  not  less  fre- 
quently than  once  in  every  four  years,  and 
the  result  to  be  stated  and  verified  in  such 
form  and  manner,  as  the  postmaster  general 
may  direct."  By  an  act  approved  March  3, 

1875,  the  postmcister  general  was  directed  to 
have  the  mails  weighed  by  the  employes  of 
the  post-office  department,  and  to  have  the 
weights  stated  and  verified  to  him  by  them, 
under  such  instructions  as  lie  considered  just 
to  the  department  and  to  the  railroad  com- 
panies. Subsequently,  by  an  act  approved 
July  12,  1876,  that  ofllcer  was  "authorized 
and  directed  to  readjust  the  compensation  to 
be  paid  from  and  after  July  1,  1876,  for 


transportation  of  malls  on  railroad  routes, 

by  reducing  the  compensation  to  all  railroad 
companies  for  the  transportation  of  mails 
ten  per  centum  per  annum  from  the  rates 
fixed  and  allowed"  by  the  first  section  of  the 
act  of  March  3,  1873.  The  same  act  pro- 
vided that  railroad  companies,  whose  rail- 
roads were  constructed  in  whole  or  in  part 
by  a  land-grant  made  by  congress  on  the  con- 
dition that  the  mails  should  be  transported 
over  their  road  at  such  price  as  congress 
should  by  law  direct,  shall  receive  only 
80  per  centum  of  the  compensation  author- 
ized by  the  act  of  July  12,  1876,  (19  St. 
78,  c.  179;  Supp.  Rev.  St.  224.)  The  com- 
pany was  paid  according  to  the  terms  of  the 
contract  of  March  31,  1874,  up  to  and  in- 
cluding June  30,  1877.  Prior  to  February 
1, 1877,  the  postmaster  general  sent  to  claim- 
ants, for  each  of  the  routes  covered  by  its 
contract  with  the  United  States,  a  "railroad 
distance  circular,"  and  prior  to  April  16, 
1877,  a  "railroad  weight  circular;"  the  object 
of  the  first  circular  being  to  obtain  accurate 
information  for  the  use  of  the  department  in 
regard  to  the  length  and  location  of  the^ 
plaintiff's  road,  and  that  of  the  last  being  to* 
obtain  a*statement  of  mail  matter  conveyed* 
by  it.  The  information  called  for  by  these 
circulars  having  been  furnished,  the  post- 
master general,  December  20,  1877,  read- 
justed the  compensation  to  be  paid  for  carry- 
ing the  mails  over  the  routes  in  question, 
giving  due  notice  thereof  to  the  sixth  auditor 
and  to  the  railroad  company.  That  order 
was  in  this  form:  "Authorize  the  auditor  of 
the  treasury  for  the  post-offlce  department  to 
pay  the  Eastern  Railroad  Company  quarterly, 
for  carrying  the  mail  between and 


,  from  July  1, 1877,  to  June  SO,  1881. 

at  the  rate  of  $ per  annum,  (being 

'  per  mile  per  annum,)  unless  other- 


wise ordered,  subject  to  fines  and  deduc- 
tions." On  the  same  day  the  postmaster 
general  sent  to  the  company  a  circular  notice 
of  adjustment  of  pay  for  each  route  in  this 
form:  "The  compensation  for  the  transpor- 
tation of  mails,"  eto.,  "on  your  road,  route 
between and has    been 


fixed  from  July  1,  1877,  to  June  80,  1881, 
(unless  otherwise  ordered,)  under  acts  of 
March  3,  1873,  July  12,  1876,  upon  returns 
showing  the  amount  and  character  of  the 
service  for  thirty  days,,  commencing  April 
16, 1877,  at  the  rate  of per  annum,  be- 
ing $ per  miie  for miles."  The 

compensation  thus  fixed  was  the  maximum 
authorized  by  the  act  of  1873,  as  amended  by 
that  of  1876.  By  the  first  section  of  the 
act  of  June  17, 1878.  making  appropriations 
for  the  fiscal  year  of  the  post-ofiSco  depart- 
ment for  the  year  ending  June  30, 1879,  and 
for  other  purposes,  the  postmaster  general 
was  "authorized  and  directed  to  readjust  the 
compensation  to  be  paid  from  and  after  the 
Ist  day  of  July,  1878,  for  transportation  of 
mails  on  railroad  routes  by  reducing  the 
compensation  to  all  railroad  companies  for 
the  transportation  of  mails  five  per  centusi 
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per  annum  from  the  rates  for  the  transporta- 
tion of  mails,  as  the  basis  of  the  average 
weight  fixed  and  allowed"  by  the  first  sec- 
tion of  the  act  of  July  12,  1876.  20  St.  140; 
Supp.  Rev.  St.  §  859.  On  the  12th  of  July, 
1878,  that  officer  readjusted  the  compen- 
sation to  be  paid  to  the  appellant  for  the 
transportation  of  mails  on  said  routes  after 
July  1,  1878.  Of  this  readjustment  due  no- 
2  tice  tvas  given  to  the  company  and  to  the 
«  auditor  of  the  treasury  for  the  post-offlce 

*  department.  The*  notice  to  the  auditor  was 
in  this  form:  "Authorize  the  auditor  to  de- 
crease the  pay  of  the  Eastern  Kailroad  Com- 
pany for  carrying  the  malls  between 

and from  July  1,  1878,  to  June  30, 

1881,  at  the  rate  of per  annum,  leav- 
ing the  payfrom  that  date per  annum, 

(b«lng per  mile,)  being  a  reduction  of 

flve  per  centum  from  the  rates  fixed  for 
weight  of  mails  in  accordance  with  the  act 
of  June  17, 1878."  The  notice  to  the  com- 
pany was  in  this  form:  "Hease  talte  notice 
that  the  auditor  of  the  treasury  for  this  de- 
partment has  been  directed  to  decrease  the 
pay  of  yonr  company  for  the  conveyance  of 
the  mails  on  route  9,  between  Portland  and 
Portsmouth,  from  July  1,  1878,  to  June  30, 
1881,8558.19  per  annum;  leaving  the  pay 
from  the  first-named  date  $18,233.55  per  an- 
num,— l>eing  a  reduction  of  five  per  centum 
from  the  rates  fixed  for  weight  of  mails  in 
accordance  with  the  provision  of  the  act  of 
June  17,  1878." 

In  1879  the  postmaster  general,  upon  the 
application  of  the  railroad  company,  caused 
the  mails  on  the  route  between  Portland  and 
Boston  to  be  reweighed.  The  reweighing 
resulted  in  an  order,  August  26,  1879,  con- 
siderably increasing  the  compensation  pre- 
viously directed  to  be  paid;  but  still  it  was 
5  per  cent,  less  than  it  would  have  been  un- 
der the  order  of  December  20,  1877,  unaf- 
fected by  the  reduction  made  by  the  order  of 
July  12, 1878.  For  carrying  the  mails  on  all 
the  routes  in  question  from  July  1,  1877,  to 
June  30,  1881,  both  inclusive,  the  railroad 
company  received  compensation  in  conform- 
ity with  the  above  orders  of  the  postmaster 
general;  that  is,  from  July  1,  1877,  to  June 
0,  1878,  according  to  the  orders  and  notice 
of  December  20,  1877,  and  from  July  1, 
1878,  to  June  SO,  1881,  according  to  those 
orders  as  modified  July  12,  1878,  and  Au- 
gust 26,  1879.  The  difference  between  the 
amounts  actually  paid  to  the  claimant  un- 
der all  of  said  orders  and  the  amount  it 
would  have  received  under  the  order  of  De- 
cember 20, 1877, — if  it  was  not  bound  by  the 
to  order  of  July  12, 1878,  making  the  reduction 
M  of  5  per  cent.,— is  85.926.56,  the  amount 

*  claimed  in  the  petition.  •  It  does  not  appear 
that  the  company,  at  any  time  before  the 
commencement  of  the  action,  made  any  pro- 
test against  or  objection  to  the  readjustments 
of  its  compensation  made  by  the  postmaster 
geaeraL 

A.  J.  waiard,  8aml.  M.  Lake,  Wm.  B. 
BarU,  and  Jas.  L.  Pugh,  Jr.,  for  appellant, 
T.98.0.— ^1 


Attjf.  Gen.  Garland  and  Asst.  Atty.  Gen, 
Howard,  for  appellee. 

Mr.  Justice  Hablan,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the  opin- 
ion of  the  court. 

After  the  1st  of  July,  1877,  the  company 
was  under  no  legal  obligation  to  carry  the 
mails.  It  carried  them  after  that  date  under 
an  implied  contract  that  It  should  receive 
such  compensation  as  was  reasonable,  not 
exceeding  the  maximum  rates  prescribed  by 
congress,  and  subject  to  a  readjustment  of 
rates  as  required  by  the  act  of  1876.  Such 
readjustment  took  place  on  the  20th  of  De- 
cember, 1877.  If  the  order  made  by  the 
postmaster  general  on  that  day,  fixing  cer- 
tain rates,  upon  the  basis  of  a  redaction  of 
10  percent.,  for  carrying  the  mails  from  July 
1. 1877,  to  June  30, 1881,  and  its  acceptance 
by  the  railroad  company,  constituted  an  ex- 
press  contract  in  respect  to  the  compensation 
to  be  paid  to  it,  still  as,  by  the  terms  of  both 
the  order  and  the  notice,  those  rates  were  to 
govern,  "unless  otherwise  ordered,"  there 
is  no  ground  for  the  company  to  complain 
of  the  subsequent  reduction  of  5  per  cent. 
This  reservation  of  power  in  the  postmaster 
general  opened  the  way  for  him  to  exercise 
the  authority  conferred,  and  to  conform  to 
the  direction  given  by  the  act  of  1878.  It 
cannot  be  said  that  the  reduction  of  5  per 
cent,  was  a  violation  of  that  contract;  for  ac- 
cording to  its  terms,  the  parties  agreed  that 
the  rates  fixed  at  the  latter  date  were  subject 
to  such  future  orders  as  the  postmaster  gen- 
eral might  make.  We  do  not  mean  that  the 
railroad  company  was  bound  to  continue  the  ^ 
carrying  of  the  mails,  if  subsequent  changes  g 
in  the  rates  were 'unreasonable,  or  did  not* 
meet  with  its  assent.  On  the  contrary.  It 
was  at  liberty,  when  the  5  per  cent,  reduction 
was  made,  to  discontinue  their  transportation 
on  its  cars. 

Chief  Justice  Biohabdson,  speaking  for 
the  court  of  claims,  properly  said  that  the 
order  for  the  reduction  under  the  act  of  1878, 
and  the  notice  thereof  to  the  company,  "con- 
stituted an  offer  on  the  part  of  the  postmas- 
ter general  which  the  claimant  might  decline 
or  accept  at  his  pleasure."  Having  received 
the  reduced  compensation  without  protest  or 
objection,  it  may  be  justly  held  to  have  ac- 
cepted that  offer.  It  is  a  mistake  to  suppose 
that  these  views  are  inconsistent  with  the 
decision  in  Railroad  Co.  v.  U.  S.,  104  U.  S. 
684.  It  was  there  held  that  the  act  of  1876 
should  not  be  construed  as  affecting  the 
rights  of  a  railroad  company  under  a  con- 
tract for  transporting  the  mail  which  was  in 
all  respects  valid  under  the  laws  in  force 
when  it  was  made;  that  the  language  of  the 
acts  of  1875  and  1876  "may  well  be  satisfied 
by  confining  them  to  cases  where  no  time 
contracts  for  service  were  then  in  existence, 
and  to  contracts  thereafter  to  be  entered  in- 
to;" and  that  this  did  not  legitimately  apply 
to  contracts  then  existing,  whose  terms  had 
not  expired.     That  case  differs  from  the 

Digitized  by  VjOOQ  IC 


SDPEEME  COURT  BEPOBTEE,  Vol.  9. 


present  one  In  the  important  particular  that 
In  the  former  the  companj  bound  itself  to 
carry  the  mails  during  a  certain  period,  and 
consequently  its  acceptance  from  time  to 
time,  daring  that  period,  of  less  than  it  was 
entitled  to  demand,  did  not  prejudice  its 
right  to  claim  what  was  legally  due  under  its 
contract;  whereas,  in  the  present  case,  the 
company  could  have  declined  to  accede  to 
the  readjustments  of  rates  when  they  were 
made. 

We  perceive  no  error  in  the  Judgment,  and 
It  is  therefore  affirmed. 


(129  u.  S.  47») 

NoBTON  V,  TAxrsa  Distkiot  of  Bbowns- 
TUXE. 

(Uaruta  5, 1889.) 

RuutOAD  CoMPANias — HuNioiPAii  Aid— CoirsTi- 

TUTIONAI.  Law. 

By  act  Tenn.  Feb.  8,  1870,  the  dty  of  B.  was 
authorized  to  issue  its  bonds  in  aid  of  a  certain 
railroad,  if  a  majority  of  all  the  votes  oast  at  an 
election  held  for  that  purpose  should  he  in  favor 
thereof.  The  proceedings  were  initiated  May 
11, 1870,  and  the  election  was  held  June  11, 18T0. 
By  Const.  Tenn.  1834,  art.  2,  §  29,  the  legislature 
was  given  power  to  authorize  the  several  coun- 
ties and  municipal  corporations  to  impose  taxes 
for  county  and  corporation  purposes,  "in  suoh 
manner  as  shall  be  prescribed  by  law. "  By  the 
amendment,  which  was  adopted  March  26, 1870, 
and  went  into  efFect  May  5, 1870,  the  above  sec- 
tion 39  was  retained,  vrith  the  addition  that  "the 
credit  of  no  county,  city,  or  town  shall  be  given 
or  loaned  to,  or  in  aid  of,  any  person,  company, " 
etc.,  except  upon  an  election  and  the  assent  of 
three-fourths  of  the  votes  cast.  Held,  that  the 
new  constitution  abrogated  the  aot  of  February 
8, 1870,  so  far  as  it  authorized  the  issuing  of 
bonds  upon  an  election  held  after  the  new  con- 
stitution went  into  effect;  and  that,  no  new  act 
having  been  passed  to  confer  the  required  au- 
thority upon  the  citjr  of  B.,  there  was  no  author- 
ity to  bold  the  election  of  June  11, 1870,  or  to  is- 
sue the  bonds,  and  that  the  holders  thereof  could 
not  enforce  them. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee. 
Plaintiff  in  error,  G.  W.  Norton,  brought 
suit  in  the  circuit  court  of  the  United  States 
for  tlie  Western  district  of  Tennessee  against 
the  board  of  commissioners  of  the  taxing  dis- 
trict of  the  city  of  Brownsville,  Tenn.,  and 
the  president,  treasurer,  secretary,  and  finan- 
cial agent  of  that  board,  upon  certain  inter- 
est coupons  annexed  to  bonds  issued  by  the 
city  of  Brownsville,  July  1, 1870.  The  cause 
was  tried  upon  an  agreed  statement  of  facts, 
as  follows: 

The  city  of  Brownsville  was  incorporated 
by  act  of  the  general  assembly  of  Tennessee 
passed  on  February  24,  1870.    The  records 
of  the  board  of  mayor  and  aldermen  show  the 
following  proceedings  had  May  12,   1870: 
"BuoWNsviLLE,  Tennessee,  May  12,  1870. 
e  A  call  meeting  of  the  board  of  mayor  and  al- 
S  dermen  met  at  the  mayor's  office.     Members 
*  being  all  present,  the  board*wa3  called  to  or- 
der.   Reading  the  minutes  of  the  last  meet- 
ing was  dispensed  with.    Upon  application 
of  J.  D.  Smith,  president  of  Brownsville  and 
Ohio  Railroad  Company,  and  in  pursuance  of 


authority  in  ns  vested  by  the  act  of  general 
assembly  of  state  of  Tennessee  passed  Feb- 
ruary 8,  A.  D.  1870,  the  board  of  mayor  and 
aldermen  of  the  city  of  Brownsville  hereby 
order  and  direct  that  an  election  be  held  in 
our  said  city  on  Saturday,  the  11th  day  of 
June  next,  at  which  election  the  qualified 
voters  of  our  said  city  will  vote  upon  the 
proposition  to  issue  the  bonds  of  the  corpora- 
tion to  be  subscribed  as  stock  in  aid  of  the 
Brownsville  and  Ohio  Railroad,  and  in  ac- 
cordance with  the  provisions  of  said  act,  said 
bonds  to  have  twenty  years  to  rnn,  and  be 
payable  in  city  of  St.  Louis,  Missouri,  and 
bear  interest  at  the  rate  of  eight  per  cent,  per 
annum,  said  interest  payable  annually  in  said 
city,  and  said  bonds  to  be  issued  to  amount 
to  the  sum  of  fifty  thousand  dollars,  and  be 
known  as  'Brownsville  Railroad  Bonds.' 
Said  election  is  to  be  advertised  in  the 
Brownsville  Bee,  the  county  newspaper  of 
Haywood  county,  for  twenty  days  before  said 
election.  Said  bonds  are  to  be  issued  to  and 
taken  by  the  Brownsville  and  Ohio  Railroad 
Company  in  lieu  of  the  sum  of  fifty  thousand 
dollars  heretofore  voted  and  subscribed  by 
this  corporation  to  the  said  company  in  pur- 
suance of  section  6  of  said  act  of  general  as- 
sembly of  state  of  Tennessee  of  February  8, 
1870.  In  voting  at  said  election  those  voters 
who  are  in  favor  of  the  issuance  of  said  bonds 
in  lieu  of  said  subscription  shall  have  written 
or  printed  upon  their  ballots  'Bonds,' and 
ttiose  who  are  opposed  to  the  issuance  of  said 
bonds  shall  have  written  or  printed  on  their 
ballots  'No  bonds.'  It  is  ordered  that  the 
sheriff  of  Haywood  county  give  notice  by  ad- 
vertisement in  the  Brownsville  Bee  for  twen- 
ty days  of  the  time,  place,  and  purpose  of 
holding  said  election,  and  shall  open  and  hold 
the  same  at  the  usual  voting  place  or  places 
in  the  city  of  Brownsville  on  Siaturday,  June 
11,  1870,  and  shall,  as  soon  thereafter  as 
practicable,  certify  the  result  of  said  election 
to  this  board.  Full  power  and  authority  is 
hereby  given  him  to  appoint  judges  and  other 
officers  of  said  election,  and  to  do  all  things^ 
else  necessary  and  proper  to  carry  into  effect^ 
this  order."  •  On  the  13th  day  of  June,  1870,7 
the  sheriff  of  Haywood  county,  Tenn.,  certi« 
fied  to  the  mayor  and  aldermen  of  the  cityof 
Brownsville  that  he  did  hold  the  election  thus 
ordered  In  conformity  to  the  terms  of  the  or- 
der on  the  11th  of  June,  1870,  and  that  at 
said  election  139  votes  were  polled,  and  the 
result  was  139  votes  were  cast  for  "Bonds." 
and  none  for  "No  bonds." 

And  on  the  said  18th  day  of  June.  1873, 
the  said  mayor  and  aldermen  of  the  city  of 
Brownsville  did  ordain  as  follows:  "On  mo- 
tion, the  following  ordinance  was  adopted, 
to-wit:  Whereas,  it  appears  from  the  certifi- 
cate of  John  L.  Sherman,  sheriff  of  Haywood 
county,  that  in  pursuance  of  an  ordinance  of 
this  board  passed  12th  of  May,  1870,  that  he 
did,  on  the  11th  day  of  June,  1870,  open  and 
hold  an  election  within  the  city  of  Browns- 
ville upon  the  proposition  to  issue  fifty  thou- 
sand  dollars    corporation    bonds    running 
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twenty  years,  bearing  interest  from  date  at 
eight  per  cent,  per  annum,  payable  in  ttie 
city  of  St.  Louia,  Missouri,  said  bonds  to  be 
known  as  the  '  Brownsville  Railroad  Bonds,' 
and  to  be  issued  in  aid  of  the  construction  of 
the  Brownsville  and  Ohio  Railroad,  and  that 
at  said  election  one  hundred  and  thirty-nine 
votes  were  cast  in  favor  of  said  bonds,  and 
none  against,  it  is  therefore  ordained  by  the 
board  of  mayor  and  aldermen  of  the  city  of 
Brownsville'  that  the  mayor,  T.  "W.  Tyas, 
Bubscribe  to  the  Brownsville  and  Ohio  Rail- 
road Company  the  sum  of  fifty  thousand  dol- 
lan  as  stock,  and  that  in  payment  of  said 
subscription  he  sign  and  issue  to  said  Browns- 
ville and  Ohio  Railroad  Company  fifty  thou- 
sand dollars  corporation  bonds,  said  bonds 
l)earing  interest  from  date  at  the  rate  of  eight 

fer  cent,  per  annum,  payable  in  the  city  of 
t.  Louis,  Missouri,  twenty  years  from  date, 
— said  interest  to  be  paid  annually;  said 
bonds  to  be  issued  in  aid  of  the  construction 
of  said  Brownsville  and  Ohio  Railroad,  and 
to  be  known  as  the  ■  Brownsville  Railroad 
Bonds.'  '• 

On  the  1st  day  of  July,  1870,  $50,000  of 
t!ie  bonds  of  the  city  of  Brownsville  were 
issued  under  and  in  pursuance  of  of  the  fore- 
going proceedings,  payable  July  1,  1890,  and 
^  the  same  were  by  said  city  of  Brownsville 
■  paid  and  delivered  to  the  Brownsville  and 
•  Ohio  Railroad  Company  in  payment  of*a  sui)- 
scription  theretofore  made  by  said  city  of 
Brownsville  for  $50,000  of  the  capital  stock 
of  said  railroad  company,  and  said  stock  so 
paid  for  was  delivered  by  said  railroad  com- 
pany to  said  city  of  Brownsville,  and  has  ever 
'  since  been  held  and  owned  by  said  city. 
The  following  is  a  correct  copy  of  one  of 
the  said  $50,000  of  bonds,  and  the  others  are 
like  unto  it: 
"$500.  UnitedStates  of  America.  $500. 
"City  of  Brownsville,  State  of  Tennessee. 

"Brownsville  Railroad  Bond. 
"Interest  at  eight  per  cent.,  payable  annually. 
"Enow  all  men  by  these  presents,  that  the 
corporation  of  the  city  of  Brownsvllle^Ten- 
nessee,  is  indebted  to  the  bearer  of  this  bond 
in  the  sum  of  five  hundred  dollars,  for  value 
leceived,  which  the  said  corporation  hereby 
promises  to  pay  on  the  first  day  of  July,  in 
the  year  one  thousand  eight  hundred  and 
ninety,  at  the  office  or  agency  of  said  corpor- 
ation, in  the  city  of  St.  Louis,  Missouri,  with 
interest  thereon  from  the  first  day  of  July, 
eighteen  hundred  and  seventy,  at  the  rate  of 
(8)  eight  per  centum  per  annum,  payable  an- 
nually, at  the  said  ofiSce  or  agency,  on  the  first 
day  of  July  of  each  year,  on  the  presentation 
and  surrender  of  the  annexed  coupons  as 
they  severally  become  due.  This  bund  is  one 
of  a  series  of  one  hundred  bonds  for  five  hun- 
dred dollars  each,  numbered  from  one  to  one 
hundred,  inclusive,  amounting  in  tlie  aggre- 
gate to  fifty  tiiousand  doUai'S,  and  issued  by 
authority  of  an  act  of  the  legislature  of  the 
atate  of  Tennessee,  passed  February  8,  1870. 
In  witness  whereof  the  city  of  Brownsville 
has  caused  these  preseuts  to  be  signed  by  its 


mayor  and  recorder  this  the  first  day  of  Ju- 
ly, 1870.  T.  W.  Ttus,  Mayor. 

"John  Clinton,  Recorder." 
Q.  W.  Norton  became  the  holder  and  own- 
er for  value  before  maturity,  and  withont  no- 
tice of  any  infirmity  in  said  bonds  other  than  e» 
that  given  him  on  the  face  of  the  bonds  and  ^ 
by^he  constitution  and  laws  of  Tennessee,  of  •- 
the  interest  coupons  which  matured  July  1, 
1874,  taken  from  said  bonds  numbered  5,  7, 
27,  and  41,  and  the  interest  coupons  which 
matured  on  July  1,  1883,  1884.  1885,  and 
1886,  taken  from  said  bonds  numbered  27, 
35,  41,  44,  62,  82,  83,  84,  85,  86,  48,  49,  55, 
57,  58,  60,  90,  91,  95.  96,  97,  98,  99,  and  100, 
being  four  coupons  which  matured  July  1, 

1874,  for  $40  each,  and  24  coupons  whicli 
matured  July  1, 1883,  and  24  which  matured 
July  1,  1884,  and  24  which  matured  July  1, 
1885,  and  24  which  matured  July  1,  1886, 
aggregating  100  coupons  of  $40  each,  and 
upon  these  100  interest  coupons  the  said  G. 
W.  Norton,  on  the  20th  of  May,  1887,  insti- 
tuted  his  said  suit  against  the  board  of  com- 
missioners of  the  taxing  district  of  the  city 
of  Brownsville  in  said  circuit  court  of  the 
United  States  for  the  western  district  of  Ten- 
nessee, being  No.  2,933  on  the  law  docket  of 
said  court,  which  is  the  cause  recited  in  the 
caption  hereof,  to  be  submitted  to  said  court 
upon  the  pleadings  and  this  agreement  of 
facts. 

The  mayor  and  aldermen  of  the  city  of 
Brownsville,  at  a  meeting  of  said  board  held 
on  March  18, 1871,  took  action,  which  is  thus 
shown  on  the  minutes  of  said  board:  "On 
motion,  the  following  ordinance  was  made 
and  adopted:  Be  it  ordained  by  the  board 
of  mayor  and  aldermen  of  the  city  of  Browns- 
ville, Tennessee,  that  the  exchange  bank  of 
St.  Louis,  in  the  state  of  Missouri,  is  hereby 
constituted  and  made  the  agency  of  the  corpo- 
ration of  the  said  city  of  Brownsville,  Ten- 
nessee, for  the  purpose  of  paying  the  princi- 
pal and  interest,  as  the  same  shall  become 
due,  of  fifty  thousand  of  eight  per  cent,  bonds 
issued  by  said  corporation  of  Brownsville  on 
the  first  day  of  July,  1870,  and  falling  due  on 
the  first  day  of  July,  1890;  and  the  mayor  is 
hereby  authorized  and  instructed  to  collect 
promptly  the  taxes  levied  for  the  purpose  of 
paying  the  interest  on  said  bonds,  and  for  the 
purpose  of  establishing  a  sinking  fund  for  the 
redemption  of  the  same,  and  to  place  on  de- 
posit at  the  said  Exchange  Bank  of  the  city 
of  St.  Louis  by  the  1st  day  of  July  of  each  and 
every  year  a  sufficient  amount  in  currency  to 
redeem  all  of  the  coupons  of  said  bonds  fall- 
ing due  at  that  time,  and  not  otherwise  re-^ 
deemed."  The  city  of  Brownsville  paid  the* 
intere8t*on  said  bonds  for  the  years  1871  and* 
1872,  and  has  paid  the  interest  on  some  of 
them,  matured  since,  for  the  years  1873, 1874, 

1875,  1876,  and  1877,  but  the  coupons  sued 
on  as  aforesaid  by  Q.  W.  Norton  in  the  case 
cited  in  tlie  caption  hereof  have  not  been 
paid.  It  is  admitted  that  at  an  election  for 
mayor  of  Brownsville,  on  January  7,  1871, 
there  were  546  votes  cast  for  mayor,  and  thaJL 
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on  Jane  11, 1870,  the  citizens  of  BrownsTlIIe 
entitled  to  vote  in  the  election  held  on  that 

day  were  at  least  546  in  number.  It  ia  also 
admitted  that  the  Brownsville  &  Ohio  RhII- 
road  was  never  built,  and  bits  been  aban- 
doned. It  is  also  admitted  that  by  an  act  of 
1879  the  charter  of  the  city  of  Brownsville 
was  repealed,  and  that  a  government  was  aft- 
erwards organized  under  the  act  of  April  1, 
1881.  All  of  these  acts  and  others  thought 
applicable  may  be  read  from  the  books  con- 
taining the  acts  of  Tennessee.  It  is  also  ad- 
mitted that  there  was  no  subscription  by  the 
authorities  of  Brownsville  to  the  Brownsville 
&  Ohio  Railroad,  or  to  the  corporation  which 
preceded  it,  called  the  "Brownsville  &  Dyer 
Coanty  Railroad,"  otherwise  than  is  shown 
in  the  paper  immediately  following  this  agree- 
ment, before  the  passage  of  the  act  of  Feb- 
ruary 8, 1870;  and  it  is  also  admitted  that  no 
election  was  held  as  contemplated  in  the  or- 
dinance set  out  in  said  paper. 

FAFEB  ANNEXES  TO  AGREEMENT. 

"Bbownsville,  Tenn.,  May  H,  1869. 
"At  a  called  meeting  of  the  board  of  mayor 
and  aldermen,  held  in  the  mayor's  office, 
members  were  all  present  except  Recorder 
Clinton.  The  board  was  called  to  order  and 
Alderman  B.  J.  Lea  appointed  recorder  pro 
tern.  The  minutes  of  the  last  meeting  were 
read  and  adopted.  A  communication  was  re- 
ceived from  Messrs.  R.  S.  Thomas,  (chair- 
man,) J.  P.  Wood,  John  B.  Watlsins,  J.  M. 
Butledge,  W.  W.  Vaughn,  D.  A.  Nunn,  and 
J.  P.  Parker,  praying  the  board  to  order  an 
^  election  to  vote  a  tax  on  the  property  in  the 
«  corporation,  for  the  purpose  of  aiding  in 
*  building  the  Brownsville  and  Dyer*County 
Railroad,  which  was  received  and  ordered  to 
be  filed;  and,  on  motion,  the  following  ordi- 
nance was  passed:  Be  it  ordained  by  the 
board  of  mayor  and  aldermen  that  the  prop- 
osition for  the  board  of  mayor  and  aldermen 
to  levy  a  tax  of  one  per  cent,  per  annum  for 
five  years  on  the  taxable  property  of  Browns- 
ville, to  aid  in  the  construction  of  the  Browns- 
ville and  Dyer  County  Railroad,  for  which 
said  tax  the  said  railroad  company  is,  after 
the  last  payment,  to  issue  certificate  of  stock 
for  the  amount  which  is  paid  by  the  town  of 
Brownsville,  be  submitted  to  the  legal  voters 
of  Brownsville  on  the  18th  day  of  May,  1869. 
Those  in  favor  of  said  appropriation  will  vote 
•  For  railroad  tax; '  those  opposed  to  said  ap- 
propriation will  vote  '  Against  railroad  tax.'  " 
The  court  instructed  the  Jury  that  the 
bonds  from  which  the  coupons  sued  on  were 
clipped  were  issued  without  the  authority  of 
law,  and  were  void,  and  that  the  new  consti- 
tution, which  went  into  effect  on  the  6th  day 
of  May,  1870,  did  not  amend,  but  repealed 
and  abrogated,  the  act  of  February  8, 1870,  so 
far  as  said  act  authorized  the  issuing  of  bonds 
by  municipal  corporations  upon  an  election 
held  after  said  new  constitution  went  into 
effect;  and  directed  the  jury  to  return  a  ver- 
dict for  the  defendants,  and  against  the  plain- 
tiff. To  the  giving  of  this  instruction  plain- 
tiff then  and  there  excepted.    The  jury  ro- 


turned  a  verdict  for  the  defendant  nnder  this 
charge  of  the  court.  Plaintiff  then  moved 
in  arrest  of  Judgment,  and  for  a  new  trial, 
which  motions  were  overruled;  to  all  which 
holdings  and  rulings  the  plaintiff  excepted, 
and  tendered  his  bill  of  exceptions,  which  was 
duly  signed,  sealed,  and  made  a  part  of  the 
record.  Judgment  was  rendered  in  favor  of 
the  defendant,  and  against  the  plaintiff,  for 
costs,  and  he  thereupon  sued  out  this  writ  of 
error. 

The  act  of  the  general  assembly  of  Tennes- 
see of  February  8, 1870,  so  far  as  in  any  way 
relating  to  the  city  of  Brownsville,  is  as  fol- 
lows: « 
"An  act  to  confer  upon  the  town  of  Browns-f 

ville,  in  the  county  of  Haywood,  the  au-* 

thority  to  issue  corporation  bonds  in  aid  of 

railroads,  and  for  other  purposes. 

"Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  state  of  Tennessee  that  sec- 
tion 71  of  an  act  passed  the  15tb  day  of  Feb- 
ruary, 1869,  or  so  much  thereof  as  to  change 
the  name  and  style  of  the  Brownsville  and 
Dyer  County  Railroad  to  the  Brownsville  and 
Ohio  Railroad,  which  road  shall  run  from 
Brownsville  via  Friendship,  instead  of  Chest- 
nut Bluff  and  Dyersburg,  to  some  point  in 
the  state  of  Kentucky  west  of  the  Tennessee 
river,  to  be  determined  by  said  railroad  com- 
pany. 

"Sec.  2.  Be  It  farther  enacted  that  the  cor^ 
porate  authorities  of  the  city  of  Brownsville, 
in  Haywood  county,  are  hereby  authorized  to 
issue  corporate  bonds  to  the  amount  of  two 
hundred  thousand  dollars,  for  railroad  pur- 
poses, to  be  called  'Brownsville  Railroad 
Bonds,'  running  not  exceeding  twenty  years, 
and  bearing  interest,  payable  annually,  not 
exceeding  the  rate  of  interest  at  the  place 
where  said  bonds  are  made  payable. 

"Sec.  8.  Be  it  further  enacted  that  the 
bonds  authorized  to  be  issued  by  this  act,  or 
any  part  thereof,  may  be  subscribed  as  stock 
in  the  Brownsville  and  Ohio  Railroad  Com- 
pany, said  bonds  to  be  taken  by  said  company 
at  par,  and  to  issue  to  the  corporation  of 
Brownsville  certificates  of  stock  of  said  rail- 
road company  equal  to  the  amount  of  bonds 
received  from  said  corporation. 

"Sec.  4.  Be  it  further  enacted  that,  upon 
the  application  of  the  president  of  the  Browns- 
ville and  Ohio  Itailroad  Company  to  the  cor- 
porate authorities  of  the  city  of  Brownsville, 
said  authorities  shall  publish,  or  cause  to  be 
published,  in  the  county  newspaper,  not  less 
than  twenty  days,  for  the  purpose  of  holding 
an  election,  to  be  held  in  the  usual  way,  in 
said  city  of  Brownsville,  at  which  election  aU 
the  legal  voters  shall  have  the  privilege  of 
voting  for  or  against  the  issuance  of  said  rail- 
road tx>nds;  and,  unless  a  majority  of  the^ 
votes  cast  at  such  election  be  in  favor  of  the» 
proposed  issuance  ot'railroad  bonds,  no  au-* 
thority  shall  be  given  by  this  act  to  issue  the 
same;  but,  in  case  a  majority  of  the  votes  cast 
be  in  favor  of  the  issuance  of  said  bonds,  the 
mayor  of  the  city  shall  subscribe  to  the  stock 
of  said  railroad  company  the  amount  so  voted: 
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said  stock  to  be  paid  in  bonds,  as  provided 
for  by  this  act. 

"Sec.  5.  Be  it  further  enacted  thatthe  cor- 
porate authorities  of  the  city  of  Brownsville 
shall  levy  annually  an  assessment  upon  all 
the  taxable  property  within  the  limits  of  the 
corporation,  sufficient  to  pay  the  annual  in- 
terest on  the  bonds  that  may  be  issued  under 
the  provisions  of  this  act,  and  also  to  estab- 
lish a  sinking  fund  for  the  ultimate  redemp- 
tion of  said  tonds. 

"Sec.  6.  Be  it  further  enacted  that  a  sub- 
scription in  bonds  made  by  the  corporation  of 
the  city  of  Brownsville  to  the  Brownsville 
and  Ohio  Ballroad  Company,  under  the  pro- 
visions of  this  act,  may  be  received  in  lieu  of 
any  other  subscription  heretofore  made  by 
said  corporation  to  said  railroad  company; 
and  that  the  provisions  of  the  foregoing  sec- 
tions of  this  act  shall  apply  to  the  towns  of 
Troy  and  Union  City,  in  Obion  county,  to  the 
same  extent  as  the  same  applies  to  the  city  of 
Brownsville. 

«  *  *  *  * 

"Sec.  18.  Be  it  further  enacted  that  stock 
which  has  been  subscribed,  or  may  hereafter 
be  subscribed,  by  any  county,  city,  or  incor- 
poration, to  said  railroad  companies,  may  be 
payable  in  six  annual  payments;  and  it  shall 
be  lawful  for  county  courts,  and  the  corporate 
authorities  of  any  city  or  town,  making  such 
subscription,  to  issue  short  bonds,  bearing 
interest  at  the  rate  of  six  per  cent,  per  annum, 
to  said  railroad  companies,  in  anticipation  of 
the  collection  of  annual  levies,  if  thereby  the 
construction  of  the  roads  can  be  facilitated. 
*  •  *  *  « 

"Sec.  22.  Be  It  further  enacted  that  this 
act  shall  take  effect  from  and  after  its  passage. 

"Passed  February  8, 1870." 
>     Chapter  55,  Acts  Leg.  Tenn.  1869-70,  p. 
I860. 

'  'Senry  Craft,  L.  P.  Cooper,  and  Sparrdl 
Hill,  for  plaintiff  In  error.  Wm.  W.  Sut- 
ledge  and  Wm.  M.  Smith,  for  defendant  in 
error. 

Mr.  Chief  Justice  Fitixer,  after  staung 
the  facts  as  above,  delivered  the  opinion  of 
the  court. 

The  question  to  be  determined  in  this  case 
Is  whether  the  act  of  February  8, 1870,  set 
forth  in  the  foregoing  statement,  could  be 
availed  of  under  the  provisions  of  the  consti- 
tution of  Tennessee  which  was  adopted  by 
vote  of  the  people  March  26,  1870,  and  went 
Into  effect  on  the  Sth  day  of  May  of  that  year. 
By  that  act  the  corporate  authorities  of  the 
City  of  Brownsville,  in  Haywood  county. 
Tenn.,  were  authorized  to  issue  corporate 
bonds  to  the  amount  of  $200,000  for  railroad 
purposes,  to  be  subscribed  as  stock  in  the 
Brownsville  &  Ohio  Railroad  Company,  cir- 
tificntes  of  stock  in  the  latter  to  be  issued  to 
the  municipality  to  the  amount  of  the  bonds 
received,  and  an  election  was  provided  for, 
to  be  held  upon  twenty  days'  notice,  "at 
which  election  all  the  legal  voters  shall  have 
the  privilege  of  voting  for  or  against  the  is- 


suance of  said  railroad  bonds;  and,  unless  a 
majority  of  the  votes  cast  at  such  election  be 
in  favor  of  the  proposed  issuance  of  railroad 
bonds,  no  authority  shall  be  given  by  this  act 
to  issue  the  same;  but,  in  case  a  majority  of 
the  votes  cast  be  in  favor  of  the  issuance  of 
said  bonds,  the  mayor  of  the  city  shall  sub- 
scribe to  the  stock  of  said  railroad  company 
the  amount  so  voted, — said  stock  to  be  paid 
in  bonds,  as  provided  for  by  this  act."  The 
twenty>ninth  section  of  article  2  of  the  stato 
constitution  of  1884-35  was  aa  follows:  "The 
general  assembly  shall  have  power  to  author- 
ize the  several  counties  and  incorporated 
towns  in  this  stato  to  impose  taxes  for  coun- 
ty and  corporation  purposes,  respectively,  in 
such  manner  as  shall  be  prescribed  by  law; 
and  all  property  shall  be  taxed  according  to, 
its  value,  upon  the  principles  established  in°j 
regard  to  state  taxation."*  This  language* 
was  retained  in  section  29,  art.  2,  of  the  con- 
stitution of  1870,  which  then  proceeded  thus: 
"But  the  credit  of  no  county,  city,  or  town 
shall  be  given  or  loaned  to  or  in  aid  of  any 
person,  company,  association,  or  corporation, 
except  upon  an  election  to  be  first  held  by 
the  qualified  voters  of  such  county,  city,  or 
town,  and  the  assent  of  three-fourtlis  of  the 
votes  cast  at  said  election;  nor  shall  any 
county,  city,  or  town,  become  a  stockholder, 
with  others,  in  any  company,  association,  or 
corporation,  except  upon  a  like  election,  and 
the  assent  of  a  like  majority."  Then  came 
an  exception  of  certain  enumerated  counties 
from  the  operation  of  the  restriction  until 
1880.  Sectionsl,2,8rt.  11,  provided:  "Sec- 
tion 1.  All  laws  and  ordinances  now  in  force 
and  in  use  in  this  state,  not  inconsistent  with 
this  constitution,  shall  continue  in  force  and 
use  until  they  shall  expire,  or  be  altered  or 
repealed  by  the  legislature;  but  ordinances 
contained  in  any  former  constitution,  or 
schedule  thereto,  are  hereby  abrogated.  Sec. 
2.  Nothing  contained  in  this  constitution 
shall  impair  the  validity  of  any  debts  or  con- 
tracts, or  affect  any  rights  of  property,  or  any 
suits,  actions,  rights  of  action,  or  other  pro- 
ceedings in  courts  of  justice." 

It  is  clear  that  the  inhibition  imposed  by 
section  29  of  the  constitution  of  1870  operates 
directly  upon  the  municipalities  themselves, 
and  is  ateolute  and  self-executing;  and  al- 
though  power  is  reserved  to  the  legislature 
to  enable  them  to  give  or  loan  their  credit, 
and  to  become  stockholders,  upon  the  assent 
of  three-fourths  of  the  votes  cast  at  an  elec- 
tion to  be  held  by  the  qualiQed  voters,  the 
county,  city,  or  town  is  destitute  of  the  pow- 
er to  do  BO  until  legislation  authorizing  such 
election  and  action  thereupon  is  had.  The 
prohibition  of  the  gift  or  loan  of  credit  or  the 
subscription  to  stock  without  a  three-fourths 
vote  is  not  an  affirmative  grant  of  author- 
ity to  give  or  loan  credit,  or  to  become  a 
stockholder  upon  a  three-fourths  vote.  Prior 
to  the  constitution  of  1870,  the  legislature 
could  have  conferred  on  a  municipal  corpor- 
ation the  power  to  give  or  loan  its  credit, 
or  to  subscribe  for  stock,  on  such  terms  and 
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7  conditions  as  the  legislature  chose  to  im- 
pose; but,  after  that  constitution  went  into 
efteot,  the  municipality  was  deprived  of  any 
power  previously  conferred,  and  could  tliere- 
after  do  none  of  these  things  save  by  an  act 
of  the  legislature  imparting  the  power  as  lim- 
ited by  the  constitution.  In  Aspinwall  v. 
Commissioners,  22  How.  364,  tl>e  provision 
in  the  state  constitution  of  Indiana,  forbid- 
ding counties  from  loaning  their  credit  to 
any  incorporated  company,  or  loaning  money 
for  the  purpose  of  taking  slock  In  any  such 
company,  and  from  subsciibing  for  stock, 
unless  paid  for  when  subscribed,  was  held  to 
have  withdrawn  all  authority  to  make  sub- 
scriptions to  the  stock  of  incorporated  com- 
panies, except  in  the  manner  and  under  the 
conditions  prescribed  by  that  instrument,  and 
that  consequently  a  subscription  made  and 
bonds  issued  after  the  constitution  took  eftect, 
under  an  act  oi  the  legislature  previously 
passed,  were  without  auttiority,  and  void. 
See  Wadsworth  v.  Supervisors,  102  U.  S.  534, 
537.  The  same  view  was  held  in  Concord  v. 
Bank,  92  U.  S.  625,  as  to  a  similar  provision 
in  the  constitution  of  Illinois,  which  went 
into  effect  July  2, 1870,  and  in  Falconer  v. 
Railroad  Co.,  69  N.  Y.  491,  arising  under 
the  amendments  of  1874-75  to  the  constitution 
of  New  York.  Railroad  Co.  v.  Falconer, 
103  U.  S.  821.  These  cases  suflSciently  illus- 
trate the  distinction  between  the  operation 
of  a  constitutional  limitation  upon  the  power 
of  the  legislature,  and  of  a  constitutional  in- 
hibition upon  the  municipality  itself.  In  the 
former  case,  past  legislative  action  is  not  nec- 
essarily affected,  wliile  in  the  latter  it  is  an- 
nulled. Of  course,  if  an  entirely  new  or- 
ganic law  is  adopted,  provision  in  the  sched- 
ule or  some  other  part  of  the  instrument 
must  be  made  for  keeping  in  force  all  laws 
not  inconsistent  therewith,  and  this  was  fur- 
nished in  this  instance  by  the  first  section  of 
article  11;  but  such  a  provision  does  not  per- 
petuate any  previous  law  enabling  a  munici- 
pality to  do  that  which  it  is  subsequently  for- 
bidden to  do  by  the  constitution. 

The  inhibition  being  self-executing,  and 
operating  directly  upon  the  municipality,  and 
not  in  itself  enabling  the  latter  to  proceed  in 
H  accordance  with  the  prescribed  limitation, 
$  further  legislation  is  necessary  before  the 
•  municipality  can  act.  •  Tiins  in  Jarrolt  v. 
Moberly,  103  U.  S.  580,  an  act  of  the  general 
assembly  of  Missouri,  approved  March  18, 
1870,  which  provided  that  it  should  be  law- 
ful lor  the  council  of  any  city,  or  the  trus- 
tees of  any  incorporated  town,  to  purchase 
lands,  and  to  donate,  lease,  or  sell  the  same 
to  any  railroad  company,  and,  for  the  pur- 
poses of  assisting  and  inducing  such  railroad 
company  to  locate  and  build  machine-shops 
on  such  lands,  and,  for  such  purposes,  to  levy 
taxes,  borrow  money,  and  issue  bonds,  upon 
the  assent  of  a  majority  of  the  qualified 
voters,  was  held  void,  as  in  conflict  with  a 
provision  of  the  state  constitution  of  1865, 
declaring  that  the  general  assembly  should 
not  authorize  any  county,  city,  or  town  to  bo- 


come  a  stockholder  In,  or  loan  its  credit  to, 
any  company,  association,  or  corporation,  un- 
less two-thii-ds  of  the  qualified  voters  of  such 
county,  city,  or  town,  at  a  regular  or  special 
election,  should  assent  thereto.  On  the  16tli 
of  February,  1872,  another  act  was  passed 
providing  that  "no  county  court  of  any  coun- 
ty, city  council  of  any  city,  nor  any  board  of 
trustees  of  any  incorporated  town,  shall  here- 
after have  the  right  to  donate,  take,  or  sub- 
scribe stock  for  such  county,  city,  or  incor- 
porated town  in,  or  loan  the  credit  thereof  to, 
any  railroad  company,  or  other  company,  cor- 
poration, or  association,  unless  authorized  to 
do  so  by  a  vote  of  two-thirds  of  the  qualified 
voters  of  such  county,  city,  or  incorporated 
town. "  The  election  authorizing  the  issue  of 
bonds  was  held  on  the  26th  day  of  March,  1872. 
On  the  2gth  of  March.  1872.  the  legislature 
passed  another  act,  so  amending  l£e  sixth 
section  of  the  act  of  March  18,  1870,  as  to 
provide  for  the  assent  of  two-thirds  of  the 
qualified  voters  of  such  town  or  city,  at  a 
regular  or  special  election  to  be  held  therem. 
And  this  court  further  held  that  the  act  of 
the  legislature  of  February  16,  1872,  was 
merely  prohibitory  in  its  character,  forbid- 
ding the  officers  of  counties,  cities,  and  towns 
to  loan  the  credit  thereof,  or  donate  to  or  sub- 
scribe stock  in  any  railroad  or  other  com- 
pany, without  the  previous  assent  of  two- 
thirds  of  their  qualified  voters,  and  in  itself 
conferred  no  authority  on  those  oQlcers  when 
such  assent  was  given;  and  Mr.  Justice 
Field,  delivering  the  opinion,  says:  "Fur-s* 
ther  legislation  was  needed.  Such  was  the* 
evident  opinion  of  the* legislature  of  the* 
state,  for  by  an  additional  act,  passed  on  the 
29th  of  March,  1872,  the  authority  was  given 
in  terms. " 

The  rule  thns  laid  down  is  decisive  of  the 
case  at  bar.  The  constitutional  provision 
prohibited  all  municipal  gifts,  loans,  or  sub- 
scriptions, except  when  authorized  upon  cer- 
tain conditions,  but  it  did  not,  in  itself,  op- 
erate to  confer  authority.  Further  legisla- 
tion was  needed,  and  such  was  the  evident 
opinion  of  the  legislature  of  the  state;  for  on 
the  16th  of  January,  1871,  it  passed  an  act 
entitled  "An  act  to  enforce  article  2,  section 
29,  of  the  constitution,  to  anthori2e  the  sev- 
eral counties  and  incorporated  towns  in  this 
state  to  impose  taxes  for  county  and  corpora^ 
tion  purposes;"  thus  giving  a  practical  con- 
struction immediateiy  after  the  adoption  of 
the  constitution.  "This  act,"  says  the  court 
in  Eelley  v.  Milan,  127  U.  S.  139.  154.  8 
Sup.  Ct.  Rep.  1101,  "was  manifestly  passed 
for  the  object  stated  in  its  title,  to  carry 
into  effect  the  provisions  of  section  29  of 
article  2  of  the  constitution  of  1870,  and 
to  prescribe  the  manner  and  the  conditions, 
in  conformity  with  the  provisions  of  that 
section,  in  and  upon  which  the  several  coun- 
ties and  incorporated  towns  in  the  state 
should  have  the  right  to  impose  taxes  for 
county  and  corporation  purposes;"  and  as  to 
the  second  clause  of  the  first  section  of  the 
act,  which  repeats  the  langu^tge  of  the  pn- 
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stttatton,  tt  Is  remarked:  "The  enactments 
in  that  claase  are  entirely  inhibitory  and  neg- 
attve  in  their  character.  They  do  not  confer 
any  authority  for  the  giving  or  loaning  of 
credit  upon  any  municipaiity,  nor  confer  the 
right  upon  any  municipality  to  become  a 
stockholder  with  others  in  any  corporation; 
but  they  only  prescribe  the  condition,  that 
no  credit  shall  be  given  or  loaned,  and  no 
ownership  of  stock  be  created,  unless  the 
prescribed  election  be  first  held,  and  the  as- 
sent of  three-fourths  of  the  votes  cast  at  it 
be  first  given.  But  the  authority  to  give  or 
loan  credit,  and  to  become  a  stockholder,  un- 
der the  conditions  prescribed  in  the  act  of 
1871,  must  be  found  in  an  independent  grant 
of  authority,  in  some  other  statutory  pro- 
vision, either  general  or  special."    Pulaski 

«T.  Gilmore,  21  Fed.  Rep.  870;  Milan  T.Ilail- 

9  road,  11  Lea.  330. 

•  •  It  will  be  perceived  that  we  do  not  assent 
to  the  view  that,  when  the  state  government 
commenced  under  the  new  constitution,  the 
act  of  February  8,  1870,  was  amended  by 
section  29  of  article  2,  so  as  to  substitute  a 
vote  of  three-fourths  for  that  of  a  majority, 
and  re-enacted,  so  to  speak,  by  the  first  sec- 
tion of  article  11,  above  quoted.  The  power 
of  ordinary  legislation  is  vested,  under  all 
our  constitutions,  in  the  legislatures,  and 
the  constitutional  convention  of  Tennessee 
did  not  assume  to  exercise  such  power.  The 
amendment  of  a  law  is  usually  accomplished 
according  to  a  prescribed  course,  and  there  is 
nothing  here  to  justify  the  conclusion  that 
section  29  of  article  2  was  designed  to  oper- 
ate by  way  of  amendment  to  prior  laws,  nor 
can  it  so  operate,  nor  the  act  of  1870  be  held 
to  have  been  kept  in  force,  for  the  reasons 
already  indicated.  The  proceedings  result- 
ing in  the  issue  of  the  bonds  whose  validity 
is  under  consideration  were  initiated  May  11, 
1870,  five  days  after  the  constitution  went 
into  effect,  and  the  election  was  held  on  the 
11th  day  of  June  following.  In  our  opinion, 
there  was  no  authority  to  hold  the  election 
and  to  issue  the  bonds,  and  their  holders  con- 
sequently cannot  recover.  The  judgment  of 
the  circuit  court  will  therefore  be  affirmed. 

(i»  V.  8.  498) 
Txxata  Distbiot  of  Brownsvillb  v. 

LOAQTJE.l 

(March  fi,  1889.) 

EAnsoAS  CoMPAjfiBs— MuNioiPAi  AiD— Manda- 
inn — ^Rbs  Adjitdicata. 

The  bonds  issued  by  the  city  of  B.,  upon  an 
election  held  after  the  amended  constitution 
Tenn.  1870  went  into  effect,  were  void  because 
that  constitution  abrogated  the  statute  (act 
Tenn.  Feb.  8, 1870)  which  authorized  their  issu- 
ance. Norton  y.  TazinE  Dist.,  ante,  822.  Held 
that,  where  the  owner  of  such  bonds  tias  obtained 
judgments  on  them,  he  is  not  entitled  to  man- 
damus to  compel  the  city  to  levy  a  tax  to  pay 
•noh  judgments,  under  the  provision  of  the  act 
of  February  8,  1870,  authorizing  the  city  to  tax 
to  pay  the  hiterost  on  and  create  a  sinkmg  fund 
for  the  redemption  of  the  bonds.  The  judgments 
do  not  estop  the  city  to  assert  the  abrogation  of 


'Beversing  36  Sed.  Kep.  lie. 


that  act,  partlsolarly  where  the  Jndsment  ored- 
itor  goes  Mhlnd  his  jadgmnntB  as  ancn,  and  seelcs 
to  obtain  a  remedy  provided  by  the  abrogated 
act,  and  pertaining  merely  to  the  bonds. 

In  Error  to  the  Circuit  Court  of  the  United  j 
States  for  the  Western  District  of  Tennessee.  $ 
*  This  is  a  writ  of  error  to  the  circuit  court* 
of  the  United  States  for  the  Western  district 
of  Tennessee,  bringing  under  review  the 
Judgment  of  that  court  awarding  a  peremp- 
tory mandamtia  in  favor  of  John  League, 
administrator  of  R.  D.  Baker,  deceased, 
against  the  board  of  commissioners  of  the  tax* 
ing  district  of  the  city  of  Brownsville,  Tenn., 
to  proceed  "to  levy  and  collect  and  pay  over 
to  petitioner  a  tax  sufficient  to  pay  each  and 
all"  of  certain  judgments  described  in  the  pe- 
tition for  such  mandamus.  The  petition 
was  filed  March  19,  1886,  and  set  forth  that 
Baker  was  in  his  life-time  the  owner  and 
holder  for  value  of  certain  coupons  represent- 
ing interest  on  certain  bonds  issued  by  the 
city  of  Brownsville,  Tenn.,  under  an  act  of 
the  general  assembly  of  that  state  passed 
February  8,  1870,  (being  the  act  referred  to 
in  the  foregoing  cause  of  Xorton  v.  Taxing 
Dist.,  ante,  322,)  upon  which  he  obtained 
four  judgments  against  said  city  in  said  court, 
namely,  one  March  1,  1876,  for  $2,628,  and 
costs  of  suit;  another  December  20, 1876,  for 
the  sum  of  $822.50,  and  costs;  another  De- 
cember 21,  1877,  for  the  sum  of  $822.66,  and 
costs;  another  on  the  14th  day  of  December, 
1878,  for  the  sum  of  $821.60,  and  costs.  That 
executions  were  issued  on  all  of  said  judg- 
ments,  upon  which  returns  of  nulla  bona 
were  made,  and  thereupon  said  Baker  insti* 
tuted  proceedings  on  three  of  said  judgments 
to  compel  by  mandamtu  the  levy  and  collec- 
tion of  a  tax  to  satisfy  said  judgments  and^ 
costs;  which  resulted  in  the  collection  of^ 
$1,200  on  the  first  judgment,  and  an«nnavail-* 
ing  assessment  and  levy  on  the  second,  and 
perhaps  on  the  third,  but  that,  except  as  to 
the  amount  aforesaid,  all  of  said  judgments 
remained  unpaid.  Tliat  on  the  24th  of  Feb- 
ruary, 1879,  the  general  assembly  of  Tennea* 
see  repealed  the  charter  of  the  city  of  Browns^ 
ville,  but  provided  in  the  repealing  act  that 
it  should  "not  be  so  construed  as  to  impair 
the  obligation  of  existing  contracts  into 
which  said  corporation  has  heretofore  en- 
tered." That  by  an  act  of  the  general  as- 
sembly of  Tennessee  approved  March  14, 1879, 
it  was  provided  that  the  governor  of  the  state 
should  appoint  an  officer  for  the  corporations 
whose  charters  had  been  repealed,  to  be 
known  as  a  receiver  and  back-tax  collector, 
whose  duty  it  should  be  to  collect  all  back 
taxes  of  such  municipalities  remaining  un- 
collected at  the  repeal  of  their  charters.  That 
such  officer  was  appointed  for  Brownsville, 
but  did  not  qualify,  and  it  was  impossible  for 
petitioner's  intestate  to  receive  any  benefit 
intended  to  be  secured  by  the  appointment 
and  qualification  of  such  officer;  and  that  on 
the  first  day  of  April,  1881,  the  people  and 
terri  tory  of  the  ci  ty  of  Brow  ns ville  were  again 
incorporated  and  organized  into  a  municipal 
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corporation  known  as  the  "Taxing  District 
of  Brownsville,"  under  an  act  entitled  "An 
act  to  establish  taxing  districts  of  the  second 
class,  and  to  provide  the  means  of  local  gov- 
ernment therefor,"  which  is  given  in  sub- 
stance in  said  petition,  together  with  certain 
provisions  of  an  act  amendatory  thereof, 
passed  April  4, 1885.  Reference  is  also  made 
to  an  act  of  January  31,  1879,  applicable  to 
"the  several  communities  embraced  in  the 
territorial  limits  of  all  such  manicipal  corpo- 
rations in  this  state  as  have  had,  or  may 
have,  their  charters  abolished;"  and  which 
provides,  as  to  the  commissioners  and  trus- 
tee constituting  governing  agencies,  that  "no 
writ  of  mandamus  or  other  process  shall  lie 
to  compel  them  to  levy  any  taxes,  nor  shall 
the  commissioners  or  said  trustee,  nor  the 
local  government  created  by  this  act,  pay  or 
be  liable  for  any  debt  created  by  said  extinct 
corporation,  nor  shall  any  of  the  taxes  col- 
lected under  this  act  ever  be  used  for  the 
^  payment  of  any  of  said  debts,"  which  prohi- 
a  bition  in  that  act,  and  acts  amendatory  there- 
•  of,  petitioner  insists  is  null  and  void.  •Peti- 
tioner avers  that  defendants  have,  under  the 
act  of  April  1,  1881,  and  the  act  of  April  4, 
1885,  power  to  levy  and  collect  taxes  to  pay 
said  judgments,  and  then  says  "that  the  de- 
fendant corporation,  the  taxing  district  of 
Brownsville,  and  its  predecessor,  the  city  of 
Brownsville,  have  no  assets  or  means  of  pay- 
ment of  petitioner's  judgments  aforesaid, 
and  petitioner's  only  remedy  to  enforce  the 
collection  of  his  judgments  is  that  awarded 
by  the  act  authorizing  the  issue  of  the  bonds 
from  which  the  coupons  were  detached  upon 
which  said  judgments  were  obtained,  and  pe- 
titioner is  advised  that  said  remedy  remains 
in  full  force  against  the  defendants  as  the 
municipal  authorities  of  the  taxing  district 
of  Brownsville,  and  can  be  invok^  against 
them  as  effectually  as  it  could  have  been 
against  the  corporate  authorities  of  the  city 
of  Brownville  before  its  charter  was  re- 
pealed." Petitioner  prays,  in  conclusion,  to- 
gether with  other  relief  not  material  to  be 
mentioned  here,  for  an  alternative  writ,  on 
hearing  to  be  made  peremptory,  "command- 
ing defendants  to  levy  and  collect  a  tax  suf- 
ficient to  pay  petitioner's  judgments  afore- 
said, and  all  costs  on  same,  and  all  costs 
incarred  in  his  mandamus  proceedings  here- 
tofore had  by  his  intestate  to  collect  the 
same." 

On  the  27th  of  March,  1886,  a  rule  to  show 
cause  was  entered,  to  which  defendants  ap- 
peared and  moved  to  quash,  which  motion 
was  treated  by  agreement  as  a  demurrer,  and 
subsequently  the  court  delivered  its  opinion 
in  decision  of  tlie  questions  thus  raised,  (29 
Fed.  Rep.  742,)  a  portion  of  which  is  as  fol- 
lows: "Following  a  public  policy  reviewed 
in  its  application  to  the  city  of  Memphis  in 
Meriwether  v.  Garrett,  102  U.  S.  472,  the 
legislature  of  Tennessee,  in  1879,  inaugurat- 
ed a  plan  of  relief  for  insolvent  municipal 
corporations,  whereby  it  was  expected  they 
could  escape  the  payment  of  their  debts,  un- 


less the  creditors  would  accept  the  'settle- 
ments' tendered  them  under  the  provisions 
of  the  legislation.  The  general  plan  was  to 
repeal  the  charters,  so  that  there  should  be 
no  oflicials  or  agencies  liable  to  judicial  com- 
pulsion by  mandamus;  then  to  supply  other^ 
agencies  of  local  government  invested  with« 
all*the  powei-s  of  the  old  municipalities,  ex-* 
cept  the  taxing  power,  which  wus  not  only 
withheld,  but  conspicuously  prohibited,  to 
those  new  organizations  called  'taxing  dis- 
tricts.' The  taxes  for  carrying  on  the  new 
contrivances  were  to  be  levied  directly  by  the 
legislature  itself  upon  the  taxables  within 
their  boundaries,  and,  that  body  not  being 
amenable  to  any  judicial  coercion  by  manda- 
mus, it  was  believed  that  the  creditors  were 
wholly  without  remedy.  The  legislature 
then  provided  for  a  settlement  with  creditors 
upon  the  general  basis  of  refunding  the  old 
Indebtedness  at  the  half,  the  amount  at  which 
the  state  <  settles '  or  ■  compromises '  its  own 
indebtedness.  The  taxes  to  pay  the  interest 
and  principal  of  the  new  bonds,  like  other 
taxes  for  municipal  purposes,  were  to  be 
levied  directly  by  the  legislature;  but  provis- 
ion is  made  that  in  default  of  such  levy  the 
•taxing  districts'  may  themselves  levy  the 
necessary  tax.  Acts  1883,  c.  170,  p.  224. 
This  act  applies  to  all  'taxing  districts' of 
whatever  class,  and  by  its  twentieth  section 
■  repeals  all  laws  or  parts  of  laws  in  conflict 
herewith.'  •  *  •  The  legislature  repealed 
the  defendant's  charter  in  1879,  the  judg« 
ments  here  involved  being  at  that  time  uii> 
satisfied  in  this  court.  Acts  1879,  c.  27,  p. 
41.  In  1881  the  formation  of  'taxing  dis- 
tricts of  the  second  class'  was  authorized, 
and  under  that  act  such  a  '  taxing  district ' 
was  organized  for  Brownsville  in  1^3.  Acts 
1881,  c.  127,  p.  174.  By  these  two  acts '  com- 
missioners '  were  substituted  for  the  formerly 
existing  ■  mayor  and  aldermen,'  with  all  the 
usual  authority,  legislative,  executive,  and 
judicial,  except  the  power  to  levy  taxes,  which 
was  prohibited;  but  the  act  of  1879  especially 
enacted  that  nothing  contained  in  it  shonld 
impair  the  obligation  of  then  existing  con- 
tracts, and  the  act  of  1881  '  hereby  levied '  a 
tax  of  one  dollar  per  hundred,  one-half  of 
which  was  to  be  applied  to  the  current  ex« 
penses,  and  the  other  to  the  old  debts.  Spe- 
cific power  was  also  given  to  one  of  the  'com- 
missioners,' called  the  'secretary  and  finan- 
cial agent,'  to  assess  and  collect  this  tax.  The 
general  act  of  1883,  already  noticed,  relating 
to  all  taxing  districts  had  been  passed,  but 
by  an  act  of  1885  the  act  of  1881,  relating  to 
'taxing  districts  of  the  second  class,'  was 
amended,  and  section  2  gives  the  commis- 
sioners the  most  ample  power  to*levy  taxes 
and  appropriate  money  to  provide  for  the 
payment  of  ■  all  the  debts  and  current  ex- 
penses of  the  districts.'  Acts  1885,  c.  82,  p. 
162.  It  is  apparent  that,  notwithstanding 
the  general  net  of  1883,  and  its  broad  repeal- 
ing clause,  the  legislature  (or,  rather,  the  au- 
thors of  this  legislation  relating  to  Browns- 
ville) considered  the  act  of  1881^  as  wholly 
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anafFected  by  it.  But  by  a  subsequent  act 
of  1885,  at  tlie  extra  session,  the  full  powers 
given  under  the  former  act  of  that  year  were 
taken  away,  or  rather  limited  to  the  payment 
of  the  •  compromise '  bonds  only,  the  evident 
object  of  the  last  act  being  to  correct  this 
careless  blunder  of  a  departure  from  the  gen- 
eral plan  of  relief  already  fully  commented 
upon.    Acts  Ex.  Sess.  1885,  c.  10,  p.  75." 

The  act  of  the  extraordinary  session  re- 
ferred to  was  approved  June  10,  1885,  and 
reads  thus :  "Section  1.  Be  it  enacted  by  the 
general  assembly  of  the  state  of  Tennessee 
that  section  2  of  an  act  entitled  'An  act  to 
establish  taxing  districts  of  the  second  class, 
and  to  provide  the  means  of  local  government 
therefor,'  passed  March  SO,  1885,  be  so  amend- 
ed as  to  read  as  follows:  That  section  8  of 
said  act,  passed  April  1, 1881,  be  so  amended 
as  that  the  board  of  commissioners,  after  the 
debts  of  the  taxing  districts  sliall  have  first 
been  compromised  between  said  taxing  dis- 
tricts and  creditors,  shall  have  power  by  or- 
dinance within  the  district  to  levy  taxes  up- 
on all  property  taxable  by  law  for  state  pur- 
poses, and  upon  all  privileges  and  polls  tax- 
able by  law  for  state  purposes,  and  may  ap- 
propriate the  money  arisins;  from  the  collec- 
tion  of  taxes  so  levied,  after  defraying  the 
current  expenses  of  the  taxing  district,  to 
the  payment  of  the  debts  of  said  taxing  dis- 
trict that  have  been  compromised ;  and  any- 
thing in  said  section  2,  or  in  the  act  passed 
March  30,  1885,  in  conflict  with  this  act,  is 
hereby  repealed.  Sec.  2.  Be  it  further  enacted 
that  this  act  take  effect  from  and  after  its 
passage,  the  public  welfare  requiring  it." 

The  following  were  among  the  conclusions 
reached  and  announced  by  the  court:  "If  a 
^  municipal  charter  be  repealed,  and  the  same 
^  inhabitants  and  territory  be  reorganized  into 
•  another  corporation,  *the  latter  is  the  succes- 
sor of  the  former,  both  in  the  corporate  obli- 
gation to  pay  the  existing  debts  and  those 
corporate  powers  of  taxation  conferred  as  a 
part  of  the  remedy  of  the  creditors;  and  any 
statutory  prohibition  of  its  exercise  is  void, 
under  the  inhibition  of  the  federal  constitu- 
tion against  impairing  the  obligation  of  con- 
tracts. Those  agencies  existing  for  tiie  local 
government  of  a  municipality  are  bound  to 
perform  such  duties  as  are  necessary  to  en- 
force the  taxing  power  although  not  espe- 
cially designated  for  that  purpose,  if  there  be 
a  general  grant  of  the  power  of  taxation  to 
the  municipality  itself.  This  duty  is  implied 
from  the  general  grant,  wliether  it  be  con- 
ferred directly  by  statute  upon  the  particular 
municipality,  or  devolved  upon  it  as  the  suc- 
cessor in  corporate  obligation  through  a  grant 
to  its  predecessor;  therefore  a  mandamus 
will  lie  to  enforce,  by  taxation,  the  payment 
of  judgments  against  the  original  corpora- 
tion, to  be  directed  to  the  governmental  agen- 
cies of  the  new  corporation,  they  to  proceed 
according  to  the  general  laws  of  the  state 
governing  the  exercise  of  the  taxing  power 
by  municipalities  possessing  the  authority. 
Under  the  legislation  of  Tennessee  repealing 


municipal  charters,  and  reorgauizing  the  !n« 
habitants  into  taxing  districts,  contrived  to 
compel  creditors  to  accept  a  compromise  of 
their  debts  at  reduced  amounts,  the  prohibi- 
tions of  the  exercise  of  the  taxing  power  by 
the  new  local  governments  are  void,  so  far 
as  relates  to  those  grants  of  that  power  to  the 
old  corporations,  which  enter  into  contracts 
as  a  part  of  the  remedy  of  creditors,  and  the 
taxing  districts  may  be  compelled  to  exercise 
the  power  given  by  these  original  grants,  by 
proceeding,  according  to  the  general  tax  laws 
of  the  state,  to  certify  to  the  county  court 
clerk  the  necessary  rate  to  pay  the  judgment, 
to  be  extended  upon  the  tax-books,  and  col- 
lected as  other  taxes  are  collected.  It  is  not 
necessary  that  the  particular  officials  to  per- 
form this  duty  shall  be  designated  in  the 
statute,  but  the  general  grant  to  the  corpora- 
tion implies  that  the  officials  governing  the 
municipality  shall  perform  it,  and  it  will  be 
enforced  by  mandamus  against  the  new  com-  ^ 
missioners,  who  take  the  place  of  the  former  g 
mayor  and  aldermen.'  Any  taxes  levied  by* 
the  legislature  for  municipal  purposes,  or 
grants  of  power  to  a  municipality  to  make 
such  levies,  may  be  repealed,  if  they  be  sub- 
sequent to  the  contract  involved,  as  there  is 
no  protection  under  the  federal  constitution 
except  for  such  powers  of  taxation  as  enter 
into  and  become  a  part  of  the  contract  itself, 
and  belong  as  a  remedy  to  the  creditor." 

The  demurrer  having  been  overruled,  the 
respondent  answered,  denying  the  possession 
of  any  power  or  authority  to  levy  any  tax 
whatever  to  pay  judgments  and  indebtedness 
such  as  represented  by  the  petitioner;  and 
averring  that  the  old  corporation  had  no 
power  or  authority  in  law  to  levy  a  tax  for 
such  purposes,  and  consequently  no  such 
power  or  authority  devolved  upon  the  taxing 
district;  and  that  the  power  and  authority  to 
issue  the  bonds  and  levy  a  tax  to  pay  interest 
thereon,  upon  which  plaintiff's  suits  were 
founded,  "was  given  to  Brownsville  by  the 
act  of  February  8,  1870,  by  the  legislature  of 
Tennessee,  but  before  the  contract  was  com- 
pleted or  the  election  under  said  act  of  1870 
held  by  Brownsville,  or  the  bonds  issued,  the 
said  act  of  1870  was  repealed  and  abrogated 
by  the  constitution  of  the  state  of  Tennessee, 
which  went  into  effect  May  5, 1870."  Re- 
spondent further  alleged  that  the  judgments 
were  obtained  by  default,  and  that  on  the 
previous  mandamus  proceedings  the  ques- 
tion of  want  of  power,  because  of  tlie  abro- 
gation of  the  act  of  February  8, 1870,  was 
not  raised.  Motion  to  quash  this  answer  or 
return  was  then  made  by  petitioner,  and  the 
cause  submitted  upon  such  motion,  together 
with  an  agreed  statement  of  facts  to  the 
same  effect  as  the  statement  in  the  preceding 
case,  (ante,  822;)  it  being  also  stipulated  that 
the  judgments  had  been  obtained  by  default, 
and  that  the  question  of  power  in  the  corpo- 
ration to  levy  a  tax  because  the  act  of  1870 
had  been  abrogated  by  the  constitution  was 
not  raised  in  defense  to  the  previous  applicap 
tions  for  writs  of  moTidamua.  ,Xhe  circuit 
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court  beld  (86  I'ed.  Eep.  149)  that  "no  de- 
fense can  be  made  to  a  writ  of  mandamus 
issued  upon  a  judgment  by  default  against  a 
H  municipal  corporation  wliich  might  have  been 
2  made  to  the  original  suit  upon  the  coupons;" 

•  and*"therefore,  where  bonds  issued  without 
legislative  authority  were  invalid,  that  the 
defendant  corporation  was  bound  by  a  judg- 
ment by  default  upon  the  coupons,  and  could 
not  set  up  as  a  defense  to  the  mandamus  that 
there  was  no  act  commanding  the  tax  to  be 
levied,  this  being  the  same  defense  as  the 
other,  when  it  depends  upon  the  want  of 
authority  to  issue  the  bonds,  as  in  this  case." 
In  the  opinion  of  tlie  court,  although  the  act 
of  February  8,  1870,  was  abrogated  by  the 
state  constitution,  and  the  bonds  were  there- 
fore void,  yet  judgment  upon  the  coupons 
conclusively  established  the  validity  of  the 
bonds  and  so  also  the  validity  of  the  legis- 
lation giving  the  remedy  by  a  levy  of  taxes 
for  their  payment.  The  return  of  the  re- 
spondent was  accordingly  quashed,  and  judg- 
ment entered  awarding  the  peremptory  writ 
as  prayed. 

H^  W.  Rutledge  and  Wm.  M.  Smith,  for 
taxi  ng  district.  Henry  Craft,  L.  P.  Cooper, 
Sparrell  Hill,  for  defendant  in  error. 

Mr.  Chief  Justice  Fuller,  after  stating 
the  facts  as  above,  delivered  the  opinion  of 

the  court. 

Mandamus  lies  to  compel  a  party  to  do 
that  which  it  is  his  duty  to  do  without  it. 
It  confers  no  new  authority,  and  the  party  to 
be  coerced  must  have  the  power  to  perform 
the  act.  On  the  19tb  of  March,  1886.  when 
this  petition  was  filed,  had  the  board  of  com- 
missioners the  power  to  levy  and  collect 
taxes  to  pay  the  j  udgments  in  question  ?  The 
circuit  court,  in  deciding  that  it  bad,  pro- 
ceeded upon  the  ground  that  the  source  of 
power  was  the  act  of  February  8,  1870,  and 
we  concur  in  the  view  that  there  was  no 
other.  The  city  of  Brownsville  possessed 
no  inherent  power  to  tax,  and  while  under 
an  act  of  February  24,  1870,  its  inhabitants 
^  were  constituted  a  corporation  and  body  pol- 
g  itic  by  the  name  and  style  of  the  "mayor  and 

•  aldermen  of  the  city  of  "Brownsville,"  with 
power  by  ordinance  "to  levy  and  collect  taxes 
upon  all  property,  privileges,  and  polls  tax- 
able by  the  laws  of  this  state,  to  appropriate 
money,  and  to  provide  for  the  payment  of 
the  debt  and  expenses  of  the  city, "  the  power 
so  vested  was  confined  in  its  exercise  to  taxa- 
tion for  ordinary  municipal  purposes,  and  the 
payment  of  debts  contracted  in  the  ordinary 
administration  of  municipal  affairs.  Debt 
created  by  the  issue  of  bonds  in  aid  of  rail- 
road construction  was  not  within  the  pur- 
view of  the  charter  power,  but  by  the  act  of 
February  8,  1870,  the  power  to  tax  to  pay 
the  Interest  on,  and  create  a  sinking  fund  for 
the  redemption  of.  the  bonds  authorized  to  be 
issued  thereunder  v/as  expressly  given.  This 
express  grant  fell  with  the  abrogation  of  tlie 
act  by  the  taking  effect,  on  the  5th  of  May, 
1870,  of  the  new  state  constitution;  and  in 


Norton  T.  Taxing  Dist.,  ante,  822,  we  have 
held  that  the  bonds,  upon  coupons  detached 
from  which  the  judgments  sought  to  be  c(d- 
lected  here  were  rendered,  were  void,  not  be- 
cause of  a  defective  exercise  of  the  power  to 
issue  tbem,  but  because  of  a  total  absence  of 
such  power.  It  is,  however,  contended  that 
the  coupons  having  passed  into  judgments, 
not  only  is  all  inquiry  into  their  validity  pre- 
cluded, but  also  any  denial  of  the  power  to 
tax  to  pay  them  granted  by  the  act  of  Febm- 
ary  8,  1870.  As  already  remarked,  the  cir- 
cuit court  did  not  hold  that  the  peremptory 
writ  should  go  to  command  a  levy  to  pay 
judgments  as  debts  in  that  form,  but  based 
its  order  upon  the  inabilliy  of  the  respond- 
ents by  reason  of  the  judgments  to  assert  the 
abrogation  of  the  act  in  question.  Under 
the  legislation  between  the  issue  of  the  bonds 
in  1870  and  this  application  in  March,  1886, 
authority  to  levy  taxes  to  pay  debts  of  the 
character  represented  by  these  judgments, 
when  uncompromised,  did  not  exist  at  the 
latter  date,  so  that  plaintiff  was  remitted,  in 
the  assertion  of  a  right  to  that  remedy,  to 
the  time  when  the  bonds  were  issued;  and 
as  the  city  had  then  no  power  to  tax  to  pay 
them  other  than  that  derived  from  the  act  of 
February  8, 1870,  the  relator  by  his  pleadings^ 
opened  the  facts  which  attended  the  judg-o 
ments'for  the  purpose  of  counting  upon  that* 
act  as  furnishing  the  remedy  which  ha 
sought  In  this  he  in  effect  asked  the  court 
to  order  the  levy  of  a  tax  to  pay  the  coupons, 
and  relied  on  the  judgments  principally  as 
creating  an  estoppel  upon  a  denial  of  the 
power  to  do  so.  Thus  invited  to  look  through 
the  judgments  to  the  alleged  contracts  on 
which  they  are  founded,  and  finding  them 
invalid  for  want  of  power,  must  we  never- 
theless concede  to  the  Judgments  themselves 
such  effect,  by  way  of  estoppel,  as  to  entitle 
the  plaintiff  ex  debitoJtutttitB  to  a  writ  com- 
manding the  levy  of  taxes  under  a  statute 
which  was  not  in  existence  when  these  bonds 
were  issued? 

The  case  of  Harshman  v.  Knox  Co.,  122 
U.  S.  806, 7  Sup.  Ct.  Bep.  1171,  is  referred  to 
by  the  learned  judge  holding  the  circuit  court 
as  in  principle  identical  with  this.  In  that 
case,  under  section  17  of  the  general  railroad 
law  of  Missouri,  the  county  court  of  a  coun- 
ty was  authorized  to  subscribe  to  the  stock 
of  railroad  companies,  though  created  by  spe- 
cial charier,  provided  the  requisite  assent  ot 
qualified  voters  was  duly  obtained;  and  sec- 
tion 18  of  the  law  provided  that  a  special  tax 
might  be  levied  for  the  purpose  of  paying; 
such  bonds,  wittiout  limit  as  to  its  amount;. 
Under  section  13  of  the  act  incorporating  tha 
Missouri  &  Mississippi  Bailroad  Company, 
taxes  might  be  levied  to  pay  bonds  issued 
thereunder,  but  not  to  exceed  one-twentieth 
of  1  per  cent,  upon  the  assessed  value  for  each 
year.  Harshman  recovered  judgment  upon 
bonds  and  coupons  issued  by  Knox  countyin 
part  payment  of  a  subscription  made  by  said 
county  to  the  capital  stock  of  the  Missouri 
&  Mississippi  Bailroad  Company,  upon  a  pe> 
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tltion  setting  forth  that  the  subscription  was 
authorized  under  the  geventeenth  section  of 
the  general  railroad  law.  The  judgment  not 
being  pmd,  he  brought  his  proceeding  by 
mandamus  for  the  levy  of  a  special  tax  to 
pay  it,  without  limit  as  to  the  percentage; 
again  alleging  that  the  subscription,  in  part 
payment  of  which  the  bonds  were  issued, 
was  authorized  by  vote  under  said  seven- 
teenth section.  Upon  the  trial  the  circuit 
^oonrt  required  the  relator  to  put  in,  with  the 
Srecord  of  the  proceedings  and  judgment,  the 
•  bonds;  and  it  appeared  that  the  latter  recited 
that  they  were  issued  for  a  subscription  au- 
thorized by  the  act  incorporating  the  Mis- 
souri &  Mississippi  Railroad  Company;  and 
as  the  jury  found  that  the  relator  had  not 
proved  that,  despite  the  recitals  in  the  bonds, 
they  were  issued  under  the  general  law,  the 
court  rendered  judgment  in  favor  of  the  re- 
spondents. But  this  court  reversed  that 
judgment  upon  the  ground  that,  as  "it  was 
part  of  the  plaintiff's  case  to  show,  not 
merely  the  execution  of  the  bonds  by  the 
county  authorities,  but  that  they  were  issued 
in  pursuance  of  a  law  making  them  the  valid 
obligations  of  the  county,"  and  it  having 
been  averred  that  they  were  issued  under 
section  17  of  the  general  railroad  law,  (chap- 
ter 63,  St.  1866.)  that  fact  was  confessed  by 
the  d^ault,  and  its  truth  stood  admitted  on 
the  record;  and,  as  mandamus  in  such  cases 
was  a  remedy  in  the  nature  of  an  execution, 
it  could  in  that  case  be  limited  in  its  man- 
date "only  by  that  which  the  judgment  it- 
self declares."  And  the  court  say,  Mr.  Jus- 
tice Matthews  delivering  the  opinion:  "It 
may  well  be  ttiat,  in  a  case  where  the  record 
of  the  judgment  is  silent  on  the  point,  the 
original  contract  may  be  shown,  notwith- 
standing the  merger,  to  determine  the  extent 
of  the  remedy  provided  by  the  law  for  its  en- 
forcement; but  that  is  not  admissible  where, 
as  in  this  case,  the  matter  has  been  adjudged 
in  the  original  action.  *  *  *  By  the 
terms  of  the  judgment  in  favor  of  the  relat- 
or, it  was  determined  that  the  bonds  sued 
on  were  issued  under  the  authority  of  a  stat- 
ute which  prescribed  no  limit  to  the  rate  of 
taxation  for  their  payment.  In  such  cases, 
the  law  which  authorizes  the  issue  of  the 
bonds  gives  also  the  means  of  payment  by 
taxation.  The  findings  in  the  judgment  on 
that  point  are  conclusive." 

But  there  the  power  to  issue  the  bonds  was 
not  questioned.    The  controversy  was  as  to 
the  rate  of  taxation,  depending  upon  which 
act  they  were  issued  under.    If  the  original 
contract  could  liave  been  resorted  to,  the  de- 
cision might  have  been  otherwise  as  to  the 
rate;  but  it  was  held  that  that  could  not  be 
done,  because,  from    the  averments  which 
formed  part  of  ttie  complete  judgment  rec- 
u  ord,  it  appeared  that  the  bonds  were  issued 
g  under  one  act  rather  than  the  other,  while 
*  each  of  the 'acts  fully  authorized  the  issue, 
and  gave  the  power  to  tax  to  pay.    But  in 
the  case  at  bar  it  appettred  from  the  judg- 
ment records,  or,  if  not,  from  relator's  peU- 


tion,  that  the  bonds  were  Issued  nnder  an 
abrogated  statute,  and  were  consequently 
void,  and  that  the  respondents  possessed  no 
power  to  tax  to  pay  them,  because  that  pow- 
er was  given  only  by  the  statute,  which  had 
so  ceased  to  exist.  The  power  invoked  is 
not  the  power  to  tax  to  pay  judgments,  but 
the  power  to  tax  to  pay  bonds,  considered  as 
distinct  and  independent;  and  therefore, 
when  the  relator  is  obliged  to  go  behind  his 
judgments  as  money  judgments  merely,  to 
obtain  the  remedy  pertaining  to  the  bonds, 
the  court  cannot  decline  to  take  cognizance 
of  the  fact  that  the  bonds  are  utterly  void, 
and  that  no  such  remedy  exists.  Res  judi- 
cata may  render  straight  that  which  is 
crooked,  and  black  that  which  is  white, — 
fadt  ex  eurvo  rectum,  ex  albo  nigrum,  (Jeter 
V.  Hewitt,  22  How.  352, 364;)  but  where  ap- 
plication is  made  to  collect  judgments  by 
process  not  contained  in  themselves,  and  re- 
quiring, to  be  sustained,  reference  to  the  al- 
leged cause  of  action  upon  which  they  are 
founded,  the  aid  of  the  court  should  not  be 
granted  when  upon  the  face  of  the  record  it 
appeal's,  not  that  mere  error  supervened  in 
the  rendition  of  such  judgments,  but  that 
they  rest  upon  no  cause  of  action  whatever. 
The  judgment  is  reversed,  and  the  cause  re- 
manded, with  a  direction  to  dismiss  ttie  peti- 
tion. 

a»  u.  s.  60$) 
NoBTON  et  al.  v.  Taxino  District  of 

BR0WNSV1I.I.E. 

(March  6, 1889.) 

Ebboiu  Wbit  of— Tiua  o*  Fzuko  Rboobd. 

Where  a  writ  of  error  is  aooompanled  by  a 
oitatioD  to  the  adverse  party,  returnable  to  the 
October  term,  1S87,  and  Berred  Id  January  and 
March  of  that  year,  bnt  the  reoord  ia  not  filed 
until  December,  1888,  this  ooort  will  not  entertain 
jurisdiction. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee. 

Judgment  was  rendered  in  favor  of  the 
board  of  commissioners  of  the  taxing  district 
of  tlie  city  of  Brownsville  against  tlie  firm  of 
G.  W.  Norton  &  Co.,  and  they  bring  error. 

Henry  Craft,  L.  P.  Cooper,  and  Sparrett 
Hill,  for  plaintiffs  in  error.  W.  W.  Rutledgt 
and  Wm.  M.  Smith,  for  defendant  in  error.  „ 

e 

Fuller,  G.  J.*  Judgment  was  renderediP 
against  the  plaintiffs  in  error  in  the  circuit 
court  of  the  United  States  for  the  Western 
district  of  Tennessee  on  the  29th  of  Novem- 
ber, 1886,  and  writ  of  error  brought  Decem- 
ber 28,  1886,  accompanied  by  a  citation  to 
the  adverse  party,  duly  returnable  to  the  Oc- 
tober term,  1887,  and  served  in  January  and 
March  of  the  latter  year.  But  the  record  was 
not  filed  herein  until  December  20, 1888,  and 
the  rule  is  settled  that  under  such  circum- 
stances we  do  not  entertain  jurisdiction. 
Grigsby  v.  Purcell,  99  U.  S.  505;  Credit  Co. 
v.  Railway  Co.,  128  U.  S.  258,  ante,  107; 
Hill  V.  Railroad  Co.,  ante.  269,  (January  21, 
1889;)  Edmonson  v.  Bloomshire,?  Wall.  306. 
The  writ  of  error  is  dismissed. 
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Bane  of  Fobt  Madison  «.  Alden  «t  at. 
(February  4, 1889.) 

1.  CORI^KiTIOIIS  —  STOCKHOLpDBRS  —  LlABUJTT  TO 

Cbesitors. 

A  number  of  jj^rsons  owning  timber  lands 
formed  a  corporatiou  for  the  manufacture  and 
sale  of  lumber,  and  the  lands  were  conveyed  to 
a  trustee  for  the  benefit  of  the  corporation,  ac- 
cording to  an  agreement  by  which  each  member 
was  to  receive  Stock  in  proportion  to  his  individ- 
ual interest  in  the  lands,  the  trustee  accepting; 
cnoh  lands  in  full  payment  of  the  shares  Issued. 
Beld,  that  a  creditor  of  the  corporation  having 
full  knowledge  of  the  facts  could  not  enforce  a 
liability  against  a  stockholder  on  the  ground 
that  the  land  conveyed  by  him  was  worth  much 
less  than  the  stock  received  therefor,  and  that 
therefore  he  was  indebted  to  the  corporation. 

lb  Bahb— RioHTs  OF  Cbbditobs— Estoppel. 

Where  the  lands  conveyed  to  the  trustee  are 
subsequently  reconveyed  by  him  to  the  original 
owners,  a  creditor  of  the  corporation,  who  was 
also  a  stockholder  and  consented  to  such  recon- 
veyance, has  no  right  of  action  against  a  stock- 
holder on  the  ground  that  the  &nds  retained 
their  trust  character  after  such  reconveyance. 

S.  Pabtnesshif — ATrrBORiTT  ov  Pabtnib — Nboo- 
nuaji  Instbuhbnts — Indobsbmbkt. 

An  indorsement  of  the  note  of  a  third  party  by 
•  partner  in  the  firm  name,  made  without  the 
knowledge  or  consent  of  the  other  member  of 
the  Arm,  and  having  no  connection  with  its  bus- 
iness, is  not  binding  upon  the  firm. 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Illi- 
noia. 
Henry  Strong  and  Theodore  Sheldon,  for 
CO  appellant.    John  P.  Wilson,  for  appellees. 

*  Fi£XD,  J.  *The  Bank  of  Fort  Madison 
(the  complainant  below,  the  appellant  here) 
is  a  corporation  organized  under  the  laws  of 
Iowa.  The  defendants  are  executors  of  the 
will  of  James  S.  Waterman,  deceased,  who, 
at  the  time  of  his  death,  was  a  citizen  of  Illi- 
nois.  The  banlc  is  a  creditor  of  a  corpora- 
tion  created  under  the  laws  of  Wisconsin, 
known  as  the  "Black  River  Lumber  Com- 
pany," in  the  sum  of  $58,505.53,  with  inter- 
est fi-om  January,  1884.  Waterman  was  a 
stockholder  in  the  company,  and  the  present 

-  suit  is  brought  upon  the  allegation  that,  at 
the  time  of  his  decease,  he  was  indebted  to  it 
in  a  large  amount  for  stock  subscribed, 
which  had  been  issued  to  him,  but  for  which 
he  had  never  paid,  except  in  lands,  not  ex- 
ceeding in  cash  value  40  per  cent,  of  the 
^amount  subscribed,  and  which  lands  have 
gbeen  reconveyed  to  him.    The  object  of  the 

•  suit  is*to  compel  the  executors  to  pay  out  of 
bis  estate  the  amount  of  his  alleged  unpaid 
subscription,  so  far  as  may  be  necessary,  for 
the  satisfaction  of  the  claim  of  the  bank.  In 
addition  to  this,  the  complainant  alleges  an 
indebtedness  of  the  estate  of  Waterman  upon 
a  promissory  note  of  the  lumber  company  to 
the  amount  of  $10,000,  which  was  indorsed 
by  the  firm  of  Ketchum  &  Waterman,  of 
which  the  deceased  was  a  partner.  The 
court  below  decided  against  the  claims  of  the 
bank,  and  dismissed  the  bill.  From  its  de- 
cree the  case  is  here  on  appeal. 

It  appears  that  on  the  17th  of  October, 
1879.  five  persons  residing  at  Fort  Madison, 
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Iowa,  namely,  Charles  Brewster,  Joseph  A. 
Smith,  William  H.  Eretzinger,  Samuel  At- 
lee,  and  J.  C.  Atlee,  were  the  owners  of  a 
tract  of  "pine  land"  in  Wisconsin,  amount- 
ing to  about  13,000  acres.  At  the  same 
time  the  firm  of  Ketchum  &  Waterman,  con- 
sisting of  Henry  Ketchum  and  M.  M. 
Ketchum  and  James  8.  Waterman,  were 
owners  of  a  tract  of  similar  land  in  that 
state,  amounting  to  about  80,000  acres, 
which  was  subject  to  a  mortgage  for  $75,- 
000.  On  that  day  these  eight  persons  en- 
tered into  an  agreement  in  writing  to  form  a 
corporation  under  the  laws  of  Wisconsin,  to 
be  designated  the  "Black  River  Lumber 
Company,  for  the  manufacture  and  sale  of 
lumber,  logs,  and  timber,"  and  such  other 
business  as  might  be  included  In  its  charter, 
and  to  contribute  and  convey  to  a  trustee  or 
trustees,  for  the  benefit  of  the  company,  un- 
der certain  restrictions,  the  first  tract  men- 
tioned, and  25,000  acres  of  the  second  tract. 
The  company  was  to  assume  and  pay  all  the 
deferred  installments  of  the  purchase  money 
on  this  last  tract  as  they  matured,  and  the 
Ketch ums  and  Waterman  were  to  advance 
the  necessary  funds  to  take  up  the  notes  giv- 
en, which  amounted  to  925,000,  besides  in- 
terest, and  to  receive  the  note  of  the  com- 
pany for  the  amount,  payable,  with  8  per 
cent,  interest,  on  or  before  July  1.  1880, 
which  they  were  to  hold  as  a  lien  on  the 
premises.  It  was  also  agreed  by  the  same 
instrument  that  the  parties  residing  at  Fort 
Madison,  owners  of  the  18,000-acre  tract, 
should  have  three-sevenths  of  the  stock  of^ 
the  company,  and  that  the  Ketchums  andg 
Waterman  should  have  four4eventti8;*8uch* 
stock  to  be  received  by  them  in  full  payment 
for  their  conveyances  to  the  trustee.  Each 
party  was  to  receive  stock  in  proportion  to 
his  individual  interest  in  the  lands.  Pursu- 
ant to  this  agreement,  the  Black  River  Lum- 
ber Company  was,  in  November,  1879,  in- 
corporated under  the  laws  of  Wisconsin;  the 
capital  stock  being  fixed  at $437,500,  divided 
into  4,375  shares  of  $100  each.  The  parcels 
of  land  mentioned  above  were  conveyed  by 
the  respective  owners  to  Joseph  M.  Beck,  of 
Fort  Madison,  in  trust  for  the  company,  up- 
on certain  conditions,  and  to  the  parties 
shares  were  issued,  as  follows:  To  James  S. 
Waterman,  1,250  shares;  to  H.  Ketchum, 
625  shares;  to  M.  M.  Ketchum,  625  shares; 
toJ.G.  Atlee,  468  shares;  to  S.  Atlee,  469 
shares;  to  Charles  Brewster,  235  shares;  to 
W.  H.  Kretzinger,  468  shares;  to  Joseph  A. 
Smith,  235  shares.  No  money  was  paid  by 
any  of  the  parties  for  the  stock,  the  land  con- 
veyed by  them  to  the  trustee  being  taken  in 
full  payment  of  their  respective  shares. 

As  stated  above,  the  tract  held  by  the 
Ketchums  and  Waterman  was  subject  to  a 
mortgage  of  $75,000  of  the  purchase  money, 
and  the  trust  upon  which  they  conveyed  the 
25,000  acres  to  the  trustee  was  that,  upon 
the  payment  of  the  said  purchase  money  and 
interest  and  the  taxes  thereon,  he  should  con- 
vey the  lands  to  the  Black  River  Lumber 
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Company,  according  to  the  conditions  of  tlie 
contract  of  October  17, 1879.  As  no  money 
was  paid  by  the  stockholders  for  their  stock, 
the  company  had  no  funds  with  which  to 
commence  business.  To  meet  this  condition 
the  contract  of  October  17,  1879,  provided 
tliat  the  parties  residing  at  Fort  Madison 
should  advance  from  time  to  time,  as  the 
company  might  require  funds,  three-fourths 
of  327,260.42,  that  is,  the  sum  of  $20,445.30, 
and  take  the  note  of  the  Black  Biver  Lumber 
Company  for  the  amount.  Upon  this  note, 
indorsed  by  those  parties,  the  amount  was 
borrowed  from  the  Bank  of  Fort  Madison. 
"When  this  was  exhausted,  the  lumber  com- 
pany, on  various  occasions,  borrowed  money 
from  the  bank,  upon  its  notes,  indorsed  by 
difCerent  stockholders,  until  some  time  in 
March,  1880,  when  the  loans  thus  made 
amounted  to  865,000.  Of  this  sum  $10,000 
had  been  loaned  upon  a  note  of  the  company 
indorsed  by  the  Brm*  name  of  Ketch  um  & 
Waterman.  The  indorsement  was  made  by 
Eetchum,  without  any  authority  except  that 
Bnpposed  to  exist  from  his  partnership  in 
the  Qrm.  The  bank  then  refused  to  make 
any  farther  advances  without  additional  se- 
curity to  cover  existing  as  well  as  future 
loans.  A  chattel  mortgage  was  thereupon 
executed  to  the  bank  by  the  lumber  company 
upon  all  its  logs  and  lumber,  to  secure  such 
advances,  as  weU  as  other  debts  of  the  com- 
pany. The  bank  immediately  took  possession 
of  the  property,  and  made  further  advances 
to  the  amount  of  $20,000.  On  the  8th  of 
April  following,  the  two  Ketchums  filed  a 
bill  in  a  state  court  of  Wisconsin  to  set  aside 
this  chattel  mortgage,  making  the  bank,  the 
company,  and  s^  its  stockholders,  except 
Waterman,  parties,  and  alleging  that  the 
mortgage  was  a  fraud  upon  the  company; 
that  the  amount  claimed  by  the  bank  was  not 
due  to  it;  and  that  the  company  owed  a  large 
amount,  but  had  suflScient  assets  to  pay  all 
its  debts.  The  bill  prayed  that  the  mortgage 
be  declared  invalid;  that  tlie  property  of  the 
company  be  restored  to  it;  and  that,  pending 
the  suit,  a  receiver  of  the  property  be  ap- 
pointed. Soon  afterwards  a  stipulation  was 
entered  into  by  all  the  parties  that  one  Will- 
iam B.  Sill  be  appointed  by  the  judge  of  the 
court  receiver  of  the  property  and  effects  of 
the  company,  and  that,  in  addition  to  the 
usual  powers  of  such  ofiScers,  he  receive  au- 
thority to  manage  and  control  the  property, 
and  dispose  of  the  same  in  the  customary 
course  of  trade,  for  cash  or  on  credit,  and 
apply  the  proceeds  to  pay  the  debts  of  the 
company,  and  when  they  were  paid,  that  he 
be  discliarged,  and  so  much  of  tlie  property 
as  miglit  be  undisposed  of  be  returned  to  the 
company;  that  the  receiver  give  security  for 
the  faithful  discharge  of  his  trust  in  the  sum 
of  $25,000;  and  that,  as  soon  as  he  had  been 
appointed,  and  this  security  given,  the  chat- 
td  mortgage  executed  to  the  bank  should  be 
canceled,  and  M.  M.  Ketchum,  who  was 
general  manager  of  the  company,  should  turn 
over  and  deliver  to  him  all  its  properly  and 


effects.  An  order  was  made  by  the  court  f  n 
accordance  with  this  stipulation.  When  the 
first  note  given  for  the  purchase  money  of 
the  Eetchum  and  Waterman  tract  becameS: 
due,  Waterman*adv8nced  the  money  to  take? 
it  up,  receiving  in  lieu  of  it  the  note  of  the 
lumber  company,  payable  on  or  before  July 
1,  1880.  After  this  latter  note  had  matured 
he  passed  it  over  to  one  Mllo  Smith,  who  re- 
covered judgment  upon  it  against  the  Lum- 
ber Company.  The  receiver  was  authorized 
to  pay  all  demands  against  that  company, 
which  he  did,  except  those  of  the  bank  and 
this  judgment  in  favor  of  Milo  Smith.  In 
April,  1881,  at  a  meeting  of  the  stockholders 
of  the  lumber  company,  it  was  resolved  that 
the  trustee  should  reconvey  the  lands  he  held 
to  the  respective  stockholders  who  had  trans- 
ferred them  to  him,  except  that  the  lands 
transferred  by  the  Ketchums  and  Waterman 
should  be  conveyed  to  Waterman  alone.  To 
this  arrangement  the  Ketchums  assented. 
It  was  also  agreed  that  the  judgment  of  Milo 
Smith  should  be  released  as  a  lien  on  the 
lands  to  be  reconveyed  to  the  parties  residing 
at  Fort  Madison,  and  should  be  collected  only 
out  of  the  lands  to  be  reconveyed  to  Water- 
man. This  arrangement  was  carried  out  in 
1882,  but  modified,  at  the  request  of  the  di- 
rectors of  the  company,  by  the  trustee  con- 
veying the  lands  to  the  lumber  company,  and 
that  company  simultaneously  conveying  the 
same  to  the  original  owners  as  above  direct- 
ed. Milo  Smith's  judgment  was  released  as 
to  the  lands  conveyed  to  the  parties  at  Fort 
Madison,  and  as  to  the  funds  in  the  hands  of 
the  receiver.  This  disposition  of  the  lands 
was  made  upon  the  belief— which  all  parties 
at  the  time  appeared  to  entertain — that  there 
would  be  sufficient  money  realized  from 
property  in  the  hands  of  the  receiver  to  pay 
the  demands  of  the  bank  in  full.  As  the 
property  consisted  principally  of  logs  and 
timber  scattered  over  a  large  extent  of  terri- 
tory, it  was  impossible  to  make  any  accurate 
estimate  of  its  value.  The  suit  was  removed 
to  the  circuit  court  of  the  United  States,  and 
resulted  in  a  final  decree,  on  the  15th  of  Janu- 
ary, 1884,  which  adjudged  that  there  was  due 
by  the  lumber  company  to  the  bank  the  sum 
of  $72,366.14,  and  directed  the  receiver  to 
turn  over  to  it  certain  property  and  credits 
in  his  hands,  leaving  a  balance  due  of  $58,- 
505.58.  The  receiver  was  thereupon  dis- 
charged. 

James  S.  Waterman  died  on  the  19th  of 
July,  1883,  and  tbe*defendants  below  (ap- 
pellees here)  were  appointed  executors  of  his 
last  will  and  testament.  The  present  suit  is 
brought  to  enforce  the  payment  of  the  bal- 
ance thus  adjudged  to  be  due  to  the  bank  by 
the  lumber  company  out  of  the  estate  of  the 
deceased.  The  bill  was  framed  upon  the  the- 
ory that  the  deceased  was  at  the  time  of  his 
death  indebted  to  the  company  in  a  large 
amount  for  the  stock  issued  to  him;  it  being 
contended  that  the  cash  value  of  the  lands 
conveyed  to  the  trustee  for  that  stock  did 
not  exceed  40  per  cent,  of  the  amount  sub- 
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serlbed.  But  this  tbeoiy  falls  to  the  ground 
before  the  facts  of  the  case,  as  detailed  above. 
The  parties  who  became  stockholders  had, 
pursuant  to  a  previous  agreement,  conveyed 
their  lands  to  a  trustee,  in  trust  for  the  cor- 
poration formed,  upon  an  understanding  that 
stock  should  be  issued  to  them  in  proportion 
to  their  individual  interests  in  the  property. 
The  subscription  vras  made  upon  this  ar- 
rangement, and  the  parties  acted  with  full 
knowledge  of  the  conditions  on  which  the 
property  was  to  be  transferred  to  a  trustee, 
and  the  stock  was  to  be  issued  to  them. 
There  was  no  attempt  to  pass  off  the  property 
OS  different  or  more  valuable  than  it  was. 
There  was  no  deception  or  misrepresentation 
of  any  kind  in  the  case.  No  demand,  there- 
fore, against  the  estate  of  the  deceased  Wa- 
terman can  be  sustained  upon  the  assump- 
tion that  by  the  conveyance  of  his  land  he 
bad  not  paid  up  all  that  he  contracted  or  was 
bound  to  pay  by  his  subscription.  There  was 
no  credit  given  by  the  bank  to  the  company 
upon  any  representation  of  a  different  set  of 
facts  than  that  which  actually  existed.  The 
bank  was  owned  by  two  of  the  stockholders  of 
the  company,  Brewster  and  Smith,  who  had 
participated  in,  and  had  been  well  advised  of, 
all  that  was  done  by  the  company.  They 
held  all  the  shares  of  the  bank,  and  were  re- 
spectiyely  its  president  and  cashier.  Such 
being  the  case,  the  answer  to  the  claims  of 
the  bank  is  found  in  the  decision  of  this 
court  in  Ck>it  t.  Amalgamating  Co.,  119  U. 
S.  343,  7  Sup.  Ct.  Bep.  231.  There  the 
bolder  of  a  judgment  against  the  corporation, 
being  unable  to  obtain  its  satisfaction  upon 
execution,  and  finding  the  company  was  in- 
«  solvent,  brought  suit  to  compel  the  stock- 
it  holders  to  pay  what  he  claimed  to  be  due  and 
*  nnpaid  on  the  shares  held  by  them.  He  con- 
tended that  the  valuation  put  upon  the  prop- 
erty taken  for  such  stock  was  illegally  and 
fraudulently  made  at  an  amount  far  above 
ita  actual  value,  but  the  court  said:  "If  it 
were  proved  that  actual  fraud  was  commit- 
ted in  the  payment  of  the  stock,  and  that  the 
complainant  had  given  credit  to  the  com- 
pany from  a  belief  that  its  stock  was  fully 
paid,  there  would  undoubtedly  be  substan- 
tial ground  for  the  relief  asked.  But  where 
the  charter  authorizes  capital  stock  to  be 
paid  in  property,  and  the  shareholders  hon- 
estly and  in  good  faith  put  in  property  in- 
stead of  money  in  payment  of  their  sub- 
scriptions, third  parties  have  no  ground  of 
complaint.  The  case  is  very  different  from 
that  in  which  subscriptions  to  stock  are  pay- 
able in  cash,  and  where  only  a  part  of  the 
installments  has  been  paid.  In  that  case  there 
Is  still  a  debt  due  to  the  corporation,  which, 
if  it  become  insolvent,  may  be  sequestered 
in  equity  by  the  creditors  as  a  trust  fund  lia- 
ble to  the  prtyment  of  their  debts.  But  where 
full-paid  stock  is  issued  for  property  received, 
there  must  be  actual  fraud  in  the  transaction 
to  enable  creditors  of  the  corporation  to  call 
the  stockholders  to  account."  Under  this 
authority  no  foundation  is  laid  for  calling 


upon  the  estate  of  the  deceased  to  paj  any- 
thing  more  for  the  stodc  Issued  to  him  than 
was  paid. 

But,  assuming  this  to  be  the  correct  doc- 
trine, so  far  as  any  alleged  difference  between 
the  subscription  and  the  value  of  the  property 
taken  i  n  payment  is  concerned,  it  Ls  contended 
that  the  lands,  which.  In  the  hands  of  the 
trustee,  constituted  a  trust  fund  for  the  ben- 
efit of  the  stockholders  and  creditors  of  the 
company,  were  not  divested  of  their  trust 
character  upon  their  reconveyance  to  the 
stockholders ;  that  l^e  only  effect  of  the  re- 
conveyance was  to  substitute  several  trus- 
tees in  place  of  one;  and  that  the  appellant 
has  therefore  a  right  to  proceed  against  either 
or  all  of  them  for  an  accounting.  If  this 
were  a  suit  by  a  creditor  other  than  a  stock- 
holder, there  would  be  great  force  in  this 
position  of  the  appellant.  It  might  be  well 
contended  that  a  conveyance  of  the  trust 
fund  to  the  stockholders  upon  their  resolution 
could  not  deprive  a  creditor  not  consenting 
thereto  of  his  right  to  compel  the  application 
*at  that  fund  to  the  payment  of  his  demand, 
or  of  a  ratable  proportion  with  other  credit- 
ors. But  the  right  to  compel  such  appli- 
cation cannot  be  invoked  by  a  stockholder 
consenting  to  such  disposition  of  the  trust 
fund,  and  himself  participating  in  its  appro- 
priation, as  in  the  present  case.  Here  the 
lands  conveyed  to  the  trustee  were  subject, 
as  stated  above,  to  a  mortgage  of  975.000, 
and  its  payment  was  assumed  by  the  com- 
pany. It  turned  out  that  the  company  was 
not  prosperons  in  its  business ;  and  in  the  year 
following  its  organization  it  became  involved 
iu  litigation,  and  a  receiver  of  its  propeiiy 
and  effects  was  appointed.  And  in  April, 
1880,  its  stockholders,  upon  consultation, 
came  to  the  conclusion  that  it  would  be  im- 
possible for  the  company  to  comply  with  its 
engagement  to  pay  off  that  mortgage,  and 
they  therefore  advised,  and  at  their  meeting 
resolved,  that  the  lands  should  be  reconveyed 
to  the  original  owners,  and  the  company  be 
thus  released.  The  bank,  through  its  stock- 
holders, who  were  also  stockholders  of  the 
lumber  company,  united  in  this  advice  and 
resolution,  and  in  pursuance  thereof  the  sev- 
eral reconveyances  were  made,  as  stated 
al)ove,  and,  among  others,  to  the  stockhold* 
era  of  the  bank.  It  was  expected  that  the 
original  owners  would  then  hold  the  lands 
as  they  had  held  them  before  the  lumber  com- 
pany was  organized .  That  the  property  when 
reconveyed  was  sold  by  the  holders  at  prices 
which,  iC  the  company  could  have  obUined 
them,  would  have  made  its  retention  advis- 
able, does  not  alter  the  transaction.  The  case 
of  Thompson  v.  Paper  Co.,  127  Mass.  595, 
supports  this  conclusion.  There  a  judgment 
creditor  of  the  corporation,  unable  to  enforce 
his  judgment  by  execution,  filed  a  bill  in 
equity  on  behalf  of  himself  and  all  other  cred- 
itors against  the  corporation  and  certain 
stockholders,  to  enforce  a  personal  liability 
of  the  latter,  on  the  ground  that  the  capiUu 
of  the  corporation  h^  been  witlidrawn  and 
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paid  to  the  stockholders.  He  had  at  that 
time  contracted  for  eight  shares  of  the  stock, 
paid  for  them  In  part,  and  voted  as  owner  at 
meetings  of  the  stockholders.  At  one  of  the 
meetings  the  sum  of  $16,528,  being  the 
^  amount  of  the  cash  assets  of  the  corporation, 
«  was  withdrawn  from  the  capital  of  the  cor- 
•'  poration,  and  divided  among^be  stockholders 
in  proportion  to  tlie  amount  of  stock  held  by 
them  respectively.  The  plaintiflt  was  pres- 
ent, and  vot«d  in  favor  of  the  division.  Upon 
these  facts  it  was  held  that  the  bill  could  not 
be  sustained,  although  upon  its  filing  the 
plaintiff  was  the  absolute  owner  of  the  eight 
shares;  and  that  he  could  not  make  the  act 
which  be  had  favored  and  voted  for  a  ground 
for  charging  the  stockholders  with  a  personal 
liability  for  s  debt  due  from  the  corporation 
to  himself. 

The  indorsement  of  the  note  of  the  Black 
River  Lumber  Company  for  $10,000,  by 
Ketchum  in  the  firm  name  of  Ketchum  & 
Waterman,  was  made  by  way  of  security  to 
the  bank  for  Its  loan  to  that  company.  The 
transaction  bad  no  connection  with  the  busi- 
ness of  the  firm.  It  was  a  guaranty  of  an- 
other's obligation,  which  no  member  of  the 
Arm  had  any  authority  to  give.  It  was  not 
shown,  moreover,  that  the  indorsement  was 
made  with  the  consent,  or  even  knowledge, 
of  Waterman.  His  estate,  therefore,  cannot 
be  held  liable  upon  the  note.  Decree  affirmed. 

(U»  17.  s.  IW) 

Gallagheb  v.  Jones. 
(January  81, 1889.) 

1.  Vaotobb  iLSS  Bboksbs— WBOHOitn.  Salxs— 
UxASUBH  or  Daiuoxb. 

The  measure  of  damages  in  an  action  against 
a  broker  for  selling  his  principal's  stocks  in  vio- 
lation of  his  orders  is  the  highest  intermediate 
vaine  reached  by  the  stocks  between  the  time  of 
sale  and  a  reasonable  time  after  the  owner  has 
received  noUoe  ol  it  to  enable  him  to  replace  the 
stocks. 

t.  Bake. 

A  stock-broker  who,  when  directed  by  tele~ 
graph  to  sell  stocks  of  his  principal  in  ms  pos- 
session, and  convert  them  into  other  stocks,  does 
not  do  so,  and,  instead  of  promptly  notifying  the 
latter  of  his  refnsal  by  telegi«pn,  informs  him 
by  mail,  which  reqnires  two  days,  is  liable  for 
loss  resulting  from  his  failure  to  obey  instruc- 
tions, though  Ms  principal  Is  indebted  to  him  for 
previous  advances  to  a  greater  amount  than  the 
market  value  of  the  stocks. 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 
John  R.  McBride,  for  appellant.    O.  W. 
«  Bennett,  for  appellee. 

•  Bradley,  J.  'This  is  a  suit  brought  by 
Jones,  a  stock-broker,  agaiust  his  customer 
for  the  balance  of  account  alleged  to  be  due 
to  the  plaintiff  arising  out  of  advances  of 
money,  and  purchases  and  sales  made,  and 
commissions.  The  complaint  or  declaration 
States  "that  between  the  15th  day  of  .Tan- 
uary,  1877,  and  15th  day  of  January,  1879, 
the  pMntifF,  as  a  stock-broker,  at  the  special 
instance  and  request  of  the  defendant,  paid 
and  advanced  on  an  open  account  current,  to 


'       IS 

and  for  the  use  of  the  defendant,  divers  sums  h 
of  money,  and  also  earned'at  the  defendant's* 
request,  and  became  entitled  to,  divers  com- 
missions as  a  broker,  for  all  of  which  monthly 
accounts  were  rendered,  and  balances  struck, 
and,  by  agreement,  interest  charged  monthly 
on  balances;  and  that  on  the  1st  day  of 
March,  1879,  there  was  due  and  unpaid  from 
defendant  to  plaintift  the  sum  of  $6,282.30, 
no  part  of  which  has  been  paid."  Judgment 
is  demanded  for  this  sum,  with  interest  and 
costs. 

Gallagher,  the  defendant  below,  in  his  an« 
Bwer,  after  denying  any  indebtedness  to  the 
plaintiff,  states  that  the  plaintiff  is  a  banker 
at  Salt  Lake  City,  and  that  the  defendant  has 
had  for  two  years  past  an  account  with  him 
as  such,  and  that  "the  plaintiff,  at  the  de- 
fendant's request,  and  as  his  agent,  bought  or 
caused  to  be  bought  at  the  Mining  Stock  Ex- 
change Board,  in  San  Francisco,  Gal.,  certain 
mining  stocks  for  and  on  account  of  this  de- 
fendant, and  at  various  times  thereafter  in 
the  years  1877  and  1878,  on  the  order  and  at 
the  direction  of  this  defendant,  and  as  his 
agent  aforesaid,  bought  and  sold  mining  and 
other  stoclu  op  to  about  the  date  of  the  com- 
plaint; that  at  divers  times  during  and  be- 
tween the  dates  above  specified  this  defend- 
ant paid  into  said  plaintiff's  bank  sums  of 
money  on  account  of  said  purchases,  and  to 
the  credit  thereof,  and  which  was  so  applied 
by  plaintiff  on  defendant's  order.  And  de- 
fendant denies  that  at  the  dato  of  the  com- 
plaint the  sum  of  five  thousand  dollars,  or 
any  sum,  was  due  the  plaintiff  on  said  ac- 
count, or  on  any  account,  for  loans  or  ad- 
vances from  plaintiff  to  defendant  Defend- 
ant further  alleges  that  it  was  distinctly 
agreed  between  the  plaintiff  and  this  defend- 
ant in  the  business  that  said  purchases  of 
stock  by  the  plaintiff  were  made  on  defend- 
ant's credit,  aud  that  said  stocks  were  bought 
and  were  to  be  held  subject  to  defendant's  or- 
der at  all  times,  this  defendant  agreeing  to 
pay  said  plaintiff  commissions  for  his  serv- 
ices as  agent,  and  an  agreed  rate  of  interest 
on  any  advances  he  might  make,  and  at  no 
time  had  the  plaintiff  any  authority  to  either 
buy  or  sell  stocks  on  defendant's  account,  ex- 
cept by  his  order." 

The  defendant  then  set  up  the  following^ 
connter-claims,  to-wit:  (1)  That  on  the  IStS* 
day  of  November,  1878,  being  at'Virginia* 
City,  he  ordered  the  plaintiff,  (at  Salt  Lake 
City,)  by  telegraphic  dispatch,  to  sell  certain 
mining  stocks  then  in  his  hands  as  defend- 
ant's agent,  to-wit:  820  shares  of  "Justice" 
stock,  worth  $9  per  share;  50  shares  of 
"  Alta"  stock,  woi-th  $8  per  share;  200  shares 
of  "Tip  Top"  stock,  worth  81.60  per  share; 
and  to  invest  the  proceeds  in  "North  Bo- 
nanza" stock, — another  mining  stock  on  the 
same  board,  which  the  defendant  had  been 
investigating.  That  the  plaintiff  received 
this  dispatoh  in  ample  time  to  make  the 
transaction,  as  directed,  on  that  day,  but  re- 
fused and  neglected  to  do  so;  and  that  the 
defendant  relied  on  its  being  done,and  agreed 
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^th  another  party  to  sell  the  stock  he  had 
ordered  purchased.  That  the  plaintiff  did 
not  give  notice  to  the  defendant  of  bis  re- 
f  asal  to  comply  with  said  order  until  several 
days  afterwards,  and  then  by  letter.  That 
afterwards,  and  without  any  orders  so  to  do, 
the  plaintiff  sold  the  "Alta"  stock  at  87.75 
per  share;  the  "Justice"  at  $4.40  per  share; 
and  the  "Tip  Top"  at  $1.25  per  share;  mak- 
ing a  net  loss  to  defendant  of  $1,200;  and 
that  the  "North  Bonanza"  stock  was  not 
worth  more  than  $2  per  share  on  that  day, 
and  within  five  days  thereafter  it  advanced 
to  $5.60  per  share,  which  the  defendant 
would  have  realized  if  the  plaintiff  had 
complied  with  his  order, — whereby  the  de- 
fendant lost  the  sum  of  $6,125.  (2)  The  de- 
fendant further  alleged  that  in  the  same 
month  of  November,  1878,  the  plaintiff,  as 
defendant's  agent,  heJd  for  him  600  shares  of 
mining  stock  known  as  "Challenge"  stock; 
and  without  his  consent,  on  the  27th  and  29th 
of  said  November,  sold  the  same  for  his  (the 
pltdnttff's)  own  use,  to  the  damage  of  the  de- 
fendant of  $2,850.  (3)  That  on  the  22d  day 
of  November,  1877,  the  plaintiff  held  for  the 
defendant,  as  his  agent,  as  aforesaid,  50 
shares  of  mining  stock  known  as  "Ophir" 
stock,  worth  at  that  date  $37.50  per  share, 
and  on  that  day  pretended  to  defendant  that 
be  kad  sold  said  stock  for  defendant,  and  so 
reported  to  him,  when  in  fact  he  had  not 
sold  said  stock,  but  continued  to  hold  the 
same,  and  afterwards  sold  it  for  $100  per 
share,  the  advance  amounting   to  $3,125, 

^  which  is  justly  due  from  the  plaintiff  to  the 

§  defendant. 

•  *  The  case  being  at  issue,  was  tried  by  a 
Jury,  and  resulted  in  a  verdict  of  $5,412.50 
for  the  defendant.  This  verdict  was  set 
aside,  (1  Pac.  Bep.  15,)  and  anew  trial  award- 
ed, and  the  case  was  next  tried  by  a  referee 
appointed  by  the  court.  He  duly  reported  his 
findings  of  fact  and  law,  upon  which  the 
court  gave  judgment  for  the  plaintiff  for  the 
sum  of  $7,028.  The  substance  of  the  find- 
ings of  fact  was:  That  the  plaintiff  was  a 
banker  in  Salt  Lake  City;  that  during  the 
years  1878  and  1879  he  bought  and  sold  min- 
ing stocks  for  the  defendant  upon  defend- 
ant's order  and  request,  and  made  the  ad- 
vances necessary  for  the  purchases,  and  was 
to  receive  commissions  on  the  purchases  and 
sales,  and  interest  on  the  advances,  and  to 
hold  the  stocks  purchased  for  defendant  in 
bis  own  name  as  collateral  security  for  any 
balance  due  to  him.  With  regard  to  the  first 
defense  set  up  by  the  defendant  the  referee 
found  that  on  the  13th  of  November,  1878, 
the  plaintiff  held  of  stocks  purchased  for  de- 
fendant, among  others,  320  shares  of  "Jus- 
tice, "  then  worth  $9  per  share ;  50  of  "Alta, " 
worth  $18  per  share;  and  200  of  "Tip  Top," 
worth  $1.60  per  share;  and  that  on  that  day 
the  defendant,  being  at  Virginia  City,  ordered 
plaintiff  by  telegram  to  turn  his  said  stocks, 
without  limit,  into  "North  Bonanza"  at  limit 
of  $2.75.  That  the  plaintiff  received  said 
telegram  at  Salt  Lake  City  on  the  same  day 


in  time  to  have  sold  the  stocks  ordered  sold, 
and  to  have  purchased  the  North  Bonanza, 
which  was  then  selling  for  $2  and  $2.50  per 
share.  That  the  plaintiff  failed  and  refused 
to  obey  the  directions  given  in  the  telegram, 
and  failed  to  notify  the  defendant  of  bis  re- 
fusal until  the  15th  of  November,  when  he  no- 
tified him  by  letter  written  on  the  13th,  and 
received  by  defendant  on  the  15th.  That 
within  a  few  days  the  price  of  North  Bonanza 
advanced  to  $5  and  $5.50  per  share,  having 
reached  $3.50  on  the  16th  of  November,  and 
before  the  23d  receded  to  a  point  below  what 
it  was  on  the  13tb.  The  defendant,  at  the 
time  of  sending  his  telegram  to  the  plaintiff, 
was  owing  him  more  than  $4,000  for  ad- 
vances, commissions,  and  interest,  over  and 
above  the  market  value  of  the  stocks  then 
held  by  him  for  the  defendant.  As  a  con- 
clusion of  law,  and  under  the  decision  of  the^ 
supreme  court  of  the  territory,  given  upon^ 
setting*aside  the  verdict  rendered  on  the  first* 
trial,  the  referee  disallowed  this  counter- 
claim, holding,  in  couformity  with  the  view 
of  the  court,  that  the  plaintiff  was  not  bound 
to  comply  with  the  defendant's  directions 
about  the  stock,  and  not  bound  to  give  him 
any  prompter  notice  than  he  did  give.  The 
court,  in  its  opinion,  as  quoted  by  the  referee 
in  his  report,  had  said:  "Was  the  plaintiff 
under  obligation  to  sell  the  stock  and  invest 
the  proceeds  of  such  sale  as  directed  by  the 
defendant?  •  •  ♦  This  order,  in  effect, 
directed  the  plaintiff  to  dispose  of  certain  se- 
curities held  by  him,  and  to  take  another  in 
place  of  them.  I  do  not  find,  in  the  exami* 
nation  of  the  record  and  testimony,  any  con* 
tract  or  understanding  between  the  parties 
requiring  the  plaintiff  to  do  it.  The  order  to 
sell  and  reinvest  being  one,  the  plaintiff  was 
not  obliged  to  comply  with  it.  The  differ- 
ence between  the  values  of  the  stocks  at  the 
time  the  order  was  made  and  at  the  time  they 
were  afterwards  sold  is  immaterial  in  this 
action.  The  right  of  the  plaintiff  to  sell  at 
the  time  of  sale,  and  the  good  faith  and  sound 
discretion  in  which  it  was  made,  are  not  In 
iss  ue.  I  am  therefore  of  the  opi  nion  that  the 
verdict  allowing  damages  for  the  failure  of 
plaintiff  to  sell  the  Justice,  Alta,  and  Tip  Top 
mining  stocks,  as  directed  by  the  defendant 
on  November  13,  1878,  is  not  supported  by 
evidence  rightly  before  the  jury,  and  that 
there  was  error  in  admitting  evidence  as  to 
the  value  of  the  stock  of  the  North  Bonanza 
in  support  of  the  item  of  counter-claim,  based 
upon  the  failure  of  the  plaintiff  to  comply 
with  the  order  to  purchase. "  1  Pac.  Rep.  15. 
In  this,  we  think,  the  court  was  in  error. 
A  broker  is  but  an  agent,  and  is  bound  to  fol- 
low the  directions  of  his  principal,  or  give 
notice  that  he  declines  to  continue  the  agency. 
In  the  absence  of  a  special  agreement  to  the 
contrary,  it  is  the  principal's  judgment,  and 
not  his,  that  is  to  control  in  the  purchase  and 
sale  of  stocks.  The  latter  did  not  ask  for  any 
further  advances  by  the  order  in  question; 
he  only  directed  a  conversion  or  change  of 
one  stoisk  Into  another.    The  plaintiff  should 
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hare  given  prompt  notice  that  he  objected, 
and  declined  to  make  the  change.  Tele- 
e  graphic  coromunication  was  used  bj  the  de- 
£  fendant,  and  no  reason  appears  why  the 
*  plaintiff  coald*not  have  used  the  same.  The 
delay  caused  by  using  the  mail  alone  was  in- 
excusable under  the  circumstances.  The 
plaintiff  charged  ample  compensation  for  his 
services,  and  was  bound  to  act  faithfully, 
fairly,  and  promptly.  We  think  that  he  was 
liable  for  aU  the  damages  which  the  defend- 
ant sustained  by  bis  refusal  to  change  tlie 
stocks,  both  for  the  loss  on  the  sales  of  the 
"Justice,"  "Alta,"  and  "Tip  Top,"  and  the 
loss  occasioned  by  not  purchasing  the  "North 
Bonanza."  The  report  of  the  referee,  being 
made  in  conformity  with  the  decision  of  tlie 
,  supreme  court,  does  not  show  sufficient  facts 
to  determine  the  amount  of  loss  in  these  re- 
spects. If  the  answer  states  the  facts  truly, 
the  loss  on  the  failure  to  sell  the  old  stocks 
was  over  $2,000;  and  it  appears  from  the  re- 
port that  the  North  Bonanza  could  have  been 
purchased  at  $2  to  $2.50  per  share  on  the  13th 
of  November,  and  sold  for  $5  to  $5.50  with- 
in a  few  days, — showing  a  loss  of  8<3  per 
share;  and  as  the  proceeds  of  the  other  stocks, 
if  they  bad  been  sold  as  directed,  would  have 
been  sufficient  to  purchase  1,600  to  2,000 
shares  of  North  Bonanza,  the  loss  on  this  ac- 
count must  have  been  more  than  $5,000. 
But  the  want  of  a  sufficient  finding  of  facts 
necessitates  a  new  trial. 

As  to  the  second  item  of  counter-claim  set 
up  in  the  answer,  namely,  the  alleged  wrong- 
ful sale  by  the  plaintiff  of  600  shares  of 
"Challenge"  stock,  the  referee  found  that  the 
plaintiff  held  such  stock  for  the  defendant, 
and  on  the  27th  and  29tb  of  November,  1878, 
of  bis  own  motion,  and  without  notice  to  the 
defendant,  sold  it  for$1.25  per  share;  that  in 
December  the  stock  sold  as  high  as  $2  per 
share;  In  January  the  highest  price  was 
$8.10;  in  February  the  highest  price  was 
$5.50.  The  referee  allowed  the  defeadant 
the  highest  price  in  January,  namely,  $3.10 
per  share,  being  an  advance  of  $1.85  above 
what  the  plaintiff  sold  the  stock  for,  which, 
for  the  whole  600  shares,  amounted  to  $1,110. 
The  reason  assigned  by  the  referee  for  not 
allowing  the  defendant  the  highest  price  in 
February,  (namely,  $5.50  per  share,)  was 
that  before  that  time  the  defendant  had  rea- 
sonable time,  after  receiving  notice  of  the 
.  sale  of  his  stock  by  the  plaintiff,  to  replace  it 
I  by  the  purchase  of  new  stock,  if  he  desired  so 
"  to  do;  and  he  allowed  him  the*highest  price 
which  the  stock  reached  within  that  reason- 
able time.  In  this  conclusion  we  think  the 
referee  was  correct,  and  as  to  this  item  we 
see  no  error  in  the  result. 

With  respect  to  the  third  counter-claim  set 
np  in  the  answer,  the  referee  found  that  the 
plaintiff  did  sell  the  50  shares  of  "Ophir" 
stock  mentioned  therein  on  the  22d  day  of 
November,  1877,  as  reported  by  him  to  the 
defendant.  Consequently  the  referee  cor- 
rectly found  that  the  defendant  was  not  en- 
titled to  any  damages  on  that  account,  as  no 
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dissatisfaction  ^Ith  the  sale  was  expressed  by 
the  defendant  at  the  time.  We  see  no  error 
in  this  conclusion. 

It  has  been  assumed,  in  the  consideration 
of  the  case,  that  the  measure  of  damages  in 
stock  transactions  of  tliis  kind  is  the  highest 
intermediate  value  reached  by  the  stock  be* 
tween  the  time  of  the  wrongful  act  com- 
plained of  and  a  reasonable  time  thereafter, 
to  be  allowed  to  the  party  injured  to  place 
himself  in  the  position  he  would  have  been 
in  liad  not  his  rights  been  violated.  This 
rule  is  most  frequently  exemplified  in  the 
wrongful  conversion  by  one  person  of  stocks 
belonging  to  another.  To  allow  merely  their 
value  at  the  time  of  conversion  would,  in 
most  cases,  afford  a  very  inadequate  remedy, 
and,  in  the  case  of  a  broker,  holding  the 
stocks  of  his  principal,  it  would  afford  no 
remedy  at  all.  The  effect  would  be  to  give 
to  the  broker  the  control  of  the  stock,  subject 
only  to  nominal  damages.  The  real  injury 
sustained  by  the  principal  consists  not  merely 
in  the  assumption  of  control  over  the  stock, 
but  in  the  sale  of  it  at  an  unfavorable  time, 
and  for  an  unfavorable  price.  Other  goods 
wrongfully  converted  are  generally  supposed 
to  have  a  fixed  market  value  at  which  they 
can  be  replaced  at  anytime;  and  hence,  with 
regard  to  them,  the  ordinary  measure  of  dam- 
ages  is  their  value  at  the  time  of  conversion, 
or,  in  case  of  sale  and  purchase,  at  the  time 
fixed  for  their  delivery.  But  the  application 
of  this  rule  to  stocks  would,  as  before  said, 
be  very  inadequate  and  unjust.  The  rule  of 
highest  intermediate  value,  as  applied  to 
stock  transactions,  has  been  adopted  in  Eng- 
land, and  in  several  of  thestates  in  this  coun- 
try; while  in  some  others  it  has  not  obtained.  ^ 
The  form  and  extent  of  tlie  rule  have  beenS 
the*subject  of  much  discussion  and  conflict*, 
of  opinion.  The  cases  will  be  found  collect- 
ed in  2  Sedg.  Dam.  (7th  Ed.)  [479.]  p.  379, 
note  b;  Mayne,  Dam.  83,  (92  Law  Lib.;)  1 
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Smith,  Lead.  Cas.  (7th  Amer.Ed.)367.  The 
English  cases  usually  referred  to  are  Cud  T, 
Butter,  1  P.  Wms.  572,  (4th  Ed.)  note  3; 
Owen  v.  Bouth,  14  C.  B.  327;  Loder  t. 
Kekul^,  3  G.  B.  CN.  8.)  128;  France  v.  Qua- 
det,  L.  B.  6  Q.  B.  199.  It  is  laid  down  in 
these  cases  that,  where  there  has  been  a  loan 
of  stock  and  a  breach  of  the  agreement  to  re- 
place it,  the  measure  of  damages  will  be  the 
value  of  the  stock  at  its  highest  price  on  or 
before  the  day  of  trial.  The  same  rule  was 
approved  by  the  supreme  court  of  Pennsyl- 
vania in  Bank  v.  Reese,  26  Pa.  St.  143,  and 
Musgrave  v.  Beckendorff ,  53  Pa.  St.  310.  But 
it  has  been  restricted  in  that  state  to  cases  in 
which  a  trust  relation  exists  between  the 
parties, — a  relation  which  would  probably  be 
deemed  to  exist  between  a  stock-broker  and 
his  client.  See  Wilson  v.  Whitaker,  49  Pa. 
St.  114;  Railroad  Co.  ▼.  English,  86  Pa.  St. 
247.  Perhaps  more  transactions  of  this  kind 
arise  in  the  state  of  New  York  than  in  all 
other  parts  of  the  country.  The  rule  of  high- 
est intermediate  value  up  to  the  time  of  trial 
formerly  prevailed  in  that  state,  and  may  ba 
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found  laid  down  In  Bomaine  t.  Yan  Allen,  26 
N.  T.  309.  and  Markhatn  v.  Jaudon,  41  N.  T. 
235,  and  other  cases,  although  the  rigid  ap- 
plication of  the  rule  was  deprecated  by  the 
27ew  York  superior  court  in  an  able  opinion 
by  Judge  Duer,  in  Suydam  v.  Jenkins,  3 
Sandf.  614.  The  hardship  which  arose  from 
estimating  the  damages  by  the  highest  price 
up  to  the  time  of  trial,  which  might  be  years 
after  the  transaction  occurred,  was  often  so 
great  that  the  court  of  appeals  of  New  York 
was  constrained  to  introduce  a  miiterial  mod- 
ification in  the  form  of  the  rule,  and  to  hold 
the  true  and  just  measure  of  damages  in  these 
oases  to  be  the  highest  intermediate  value  of 
the  stock  between  the  time  of  its  conversion 
and  a  reasonable  time  after  the  owner  has  re- 
el ceived  notice  of  it  to  enable  him  to  replace 
gthe  stock.  This  modification  of  the  rule  was 
•  very  ably  enforced  in  an  opinion  of  the  court 
of  appeals  delivered  by  Judge  Rapallo  in 
the  case  of  Baker  v.  Drake,  53  N.  Y.  211, 
which  was  subsequently  followed  in  the  same 
case  in  66  X.  Y.  518;  and  in  Oruman  v. 
Smith,  81  N.  T.  25;  Ck)U  v.  Owens,  90  N. 
T.  368;  and  Wright  v.  Bank,  110  N.  Y.  237, 
18  N.  E.  Rep.  79.  It  would  be  a  herculean 
task  to  review  all  the  various  and  conflicting 
opinions  that  have  been  delivered  on  this  sub- 
ject. On  the  whole,  it  seems  to  us  that  the 
New  York  rule,  as  finally  settled  by  the  court 
of  appeals,  has  the  most  reasons  in  its  favor, 
and  we  adopt  it  as  a  correct  view  of  the  law. 
The  judgment  is  reversed,  and  the  cause  re- 
manded to  the  supreme  court  of  Utah,  with 
Instructions  to  enter  judgment  in  confoimlty 
with  this  opinion. 


(129  U.  S.  46S) 

AiXEH  et  al.  v.  Smith  et  aL 

(March  6, 1889.) 
Fbatjdulsnt  Ck>irvsTAN0ii8  —  EvnwNoa  —  Borwi- 

OIBNCT. 

FlaintifFB,  judgment  creditors  of  an  insolvent, 
alleged  that  he  conspired  with  his  son-in-law,  S., 
to  save  a  valuable  part  of  his  property  from  his 
creditors;  that,  in  pursuance  of  that  design,  S. 
brought  suit  against  the  insolvent  for  services 
never  performed,  being  in  fact  Indebted  to  the 
insolvent,  and  attached  the  latter's  property: 
that  he  bought  in  for  an  Inadequate  sum  land  of 
the  insolvent  levied  on  by  other  creators,  which 
the  Insolvent  did  not  redeem ;  that  the  insolvent 
appeared  in  S.'s  suit  and  made  a  pretended  an- 
swer, but  did  not  plead  limitation,  as  he  could 
have  done,  to  a  large  part  of  the  demand,  that 
8.  bought  in  the  property  sold  on  his  judgment 
for  an  inadequate  sum.  S.  answered,  denying 
fraud,  and  averring  that  his  suit  was  vigorously 
contested  by  the  insolvent;  that  he  was  justly 
entitled  to  the  amount  of  the  judgment;  and  that 
the  lands  he  bought  in  were  subject  to  mort- 
gages. The  insolvent's  heirs  and  administrator 
also  answered  to  a  similar  effect.  The  pleadings 
were  all  sworn  to.  S.'s  jud^ent,  which  was 
in  evidence,  showed  that  his  complaint  was 
sworn  to,  and  accompanied  by  an  account ;  that 
the  insolvent  made  a  general  denial ,  and  that 
the  case  was  tried  to  a  jury,  which  found  for  S. 
Held,  that  the  burden  was  on  plaintiffs  to  im- 
peach said  judgment,  and  that  their  proof  was  in- 
sufficient. They  could  not  argue  anything  from 
the  insolvent's  failure  to  plead  limitation. 

Appeal  from  the  Circuit  Court  of  the  United 
States  tor  the  Eastern  District  of  Arkansas. 


A,  S.  Garland,  for  appellants.  U,  M» 
Rose,  for  appellees. 

BLATcnroBD,  J.  This  Is  an  appeal  by 
Thomas  H.  Allen  and  two  other  persons, 
partners  under  the  name  of  Allen,  Nugent 
&  Co.,  and  Thomas  H.  Allen  individually, 
from  a  decree  of  the  circuit  court  of  the 
United  States  for  the  Eastern  district  of  Ar> 
kansas,  dismissing  their  bill  in  a  suit  in 
equity  brought  by  them  against  Benjamin  H. 
Smith  and  the  heirs  at  law  of  William  H. 
Todd,  deceased,  and  Levi  H.  Springer,  ad- 
ministrator  of  Todd,  to  set  aside  as  fraudu- 
lent and  void  as  against  the  plaintiffs,  as  cred- 
itors of  Todd  a  judgment  recovered  by  Smith 
against  Todd,  and  the  sale  of  certain  lands 
of  Todd  to  Smith  on  execution  on  that  judg- 
ment, and  for  a  sale  of  those  lands  under 
judgments  obtained  by  the  piaintifts,  andtha 
payment  of  those  judgments  out  of  the  pro> 
ceeds  of  such  sale. 

The  substance  of  the  bill  la  that  in  Janu- 
ary, 1875,  Todd  executed  three  promissory 
notes,  payable  in  one,  two,  and  three  years, 
respectively,  from  their  date,  in  favor  of  one 
Cohen,  each  for  91,666.66,  with  10  per  cent, 
interest;  that  Allen,  Nugent  &  Co.  becames 
the  owners  of  those  notes,  and*brought  suit? 
on  the  first  two  of  them,  which  fell  due,  in 
the  circuit  court  of  Chicot  county.  Ark.,  by 
attacHment  against  Todd,  and  levied  on  hia 
interest  in  certain  land  in  Chicot  county  on 
the  18th  of  June,  1877;  that  on  February  2, 
1878,  they  obtained  judgment  in  that  suit 
against  Todd  for  94,341.64.  with  10  per  cent. 
Interest  from  that  date,  the  judgment  declar- 
ing that  it  was  a  lien  upon  the  property  at- 
tached; that  like  proceedings  were  had  by 
them  by  attachment  of  the  same  land  in  a 
suit  on  the  third  note,  in  the  circuit  court  of 
the  United  States  for  the  Eastern  district  of 
Arkansas,  and  a  judgment  was  recovered  by 
them  against  Todd  in  that  suit,  on  the  19th 
of  April,  1878.  for  92,206.47.  with  10  per 
cent,  interest  from  that  date,  the  judgment 
declaring  that  it  was  a  lien  on  the  land;  that 
in  both  of  those  suits  Todd  was  personally 
summoned;  that  on  the  13th  of  July,  1876, 
Todd  made  another  note  in  favor  of  Thomas 
H.  Allen  &  Co.,  of  which  firm  Thomas  H. 
Allen  was  a  member,  for  91.507.58,  paya- 
ble 30  days  from  date;  that  a  judgment  was 
recovered  by  them  on  that  note  against  Todd, 
in  a  court  in  Pennsylvania,  on  July  17, 1877, 
for  91,637.33;  that  that  judgment  was  duly 
assigned  to  Allen,  and  he  brought  suit  on  it 
in  the  circuit  court  of  Chicot  county  against 
Todd,  by  attachment;  that  the  interest  of 
Todd  in  the  land  before  mentioned  was  at- 
tached in  that  suit,  and  personal  service  was 
also  had  upon  Todd,  and  Allen  recovered 
judgment  in  the  suit  against  Todd,  on  Feb- 
ruary 2,  1877,  for  91.683.83,  with  interest 
from  that  date;  and  that  the  judgment  de- 
clared that  it  was  a  lien  on  the  land  attached. 

The  bill  further  alleges  that  at  the  time  of 
the  execution  of  the  four  notes,  and  after- 
wards, and  up  to  and  after  the  1st  of  Au< 
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gust,  1876,  and  at  the  time  of  the  levj  of  the 
tbree  attachments,  Todd  was  the  owner  of  an 
nndivided  half  interest  in  a  plantation  called 
the  "Bellevue  Plantation,  "in  Chicot  county, 
with  certain  exceptions,  which  plantation 
contained  the  land  mentioned  as  having  been 
so  attached  and  other  land;  that  at  the  July 
term,  1876,  of  the  circuit  court  of  Chicot 
county,  judgments  were  obtained  against 
t<  Todd  in  favor  of  J.  McMurtay  &  Co.  and  of 
$  Jurey  &  Gillis;  that  a  decree  in  favor  of  one 

*  Halliday,  enforceable  by*  execution,  already 
existed  against  him  in  that  court,  and  other 
creditors  of  his  were  pressing  him;  that, 
finding  himself  thus  in  failing  circumstances, 
he  conspired  with  the  defendant  Smith,  who 
was  his  son-in-law,  to  transfer  to  Smith  a 
large  and  valuable  part  of  his  property,  to 
save  it  from  his  creditors;  that,  in  pursuance 
of  that  design,  notwithstanding  Smith  was 
largely  indebted  to  Todd  after  January,  1869, 
for  nnpaid  purchase  money  for  the  half  inter- 
est inthe  Bellevue  plantation,  which  Smith 
had  purchased  from  Todd,  and  although  Sm  ith 
resided  on  that  plantation,  and  controlled  the 
crops  raised  on  it,  and  his  services  had  been 
taken  into  account  in  the  adjustments  and 
payments  from  time  to  time  between  the 
parties,  and  Smith  had  kept  another  manager 
almost  the  entire  time  on  a  plantation  of 
Todd's  called  "Yellow  Bayou,"  and  there 
was  in  fact  nothing  due  from  Todd  to  Smith 
for  services.  Smith,  in  pursuance  of  such 
fraudulent  purpose,  brought  suit  against 
Todd  in  the  circuit  court  of  Chicot  county  on 
the  4th  of  August,  1876,  for  the  sum  of 
$8,000,  for  pretended  services  not  paid  for, 
which  had  been  rendered  by  Smith  for  Todd 
in  managing  bis  Yellow  Bayou  plantation, 
and  his  half  interest  in  the  Bellevue  planta- 
tion, from  January,  1869,  to  that  date,  at 
91,00U  a  year  and  interest,  and  caused  an  at- 
tachment to  be  issned,  which  was  levied  on 
Angust  8,  1876,  by  direction  of  Smith,  on 
all  the  personal  property  of  Todd  on  the  two 
plantations;  that  on  the  14th  of  August, 
1876.  the  Yellow  Bayou  plantation  was  sold  to 
satisfy  Halliday 's  decree;  that,  after  apply- 
ing its  proceeds,  a  balance  still  remained  due 
to  Halliday;  that  such  balance,  and  the  Mc- 
Murray  judgments,  amounted  to  $1,285; 
that  executions  were  issued  on  those  judg- 
ments, and  for  the  balance  due  Halliday,  and 
on  September  28,  1876,  to  satisfy  them,  the 
half  interest  of  Todd  in  1,200  acres  of  the 
Bellevue  plantation — being  its  most  valua- 
ble part — was  sold,  and  bought  in  by  Smith 
at  less  than  $3  an  acre  for  an  entire  interest, 
when  the  same  was  at  the  time  reasonably 
worth  from  $20  to  $30  an  acre;  that  Todd, 
in  pursuance  of  his  fraudulent  scheme,  did 
not  redeem  the  lands  from  the  sale,  and 
Smith  afterwards  received  deeds  therefor; 

-that   afterwards,  on    December    19,    1876. 
I  Smith  directed  the  sheriff  to  release  to  Todd 

•  115  bales  of  cotton,  ou  which  the  attachment 
of  Smith  had  been  levied  on  August  8, 1876. 
and  to  attach  the  interest  of  Todd  in  that 
part  of  the  Bellevue  plantation  which  had 


been  attached  In  the  snits  of  the  plaintiffs, 
and  also  to  attach  some  60  other  acres  of  land 
which  Smith  claimed  was  a  part  of  the  Belle- 
vue plantation ;  that  no  steps  were  taken  in 
the  attachment  suit  of  Smith  against  Todd  at 
the  January  term.  1877,  of  the  Chicot  circuit 
covirt,  the  judgment  in  favor  of  Jurey  &  Gil- 
lis having  been  in  the  mean  time  paid  off  by 
money  raised  from  the  sale  of  the  cotton  so 
released  by  Smith;  that  at  the  July  term, 
1877,  of  the  Chicot  circuit  court,  and  after 
the  levy,  on  June  18.  1877,  of  the  attach- 
ments in  the  suits  by  the  plaintiffs,  an  ap- 
pearance was  entered  by  Todd  in  the  suit, 
and  a  pretended  answer  was  filed  for  him  to 
the  complaint;  that  one  Mole,  in  whose 
charge  and  custody  the  property  attached  in 
the  suit  was  left,  was  at  thii  time  in  charge 
of  the  Yellow  Bayou  plantation,  and  he  and 
others,  as  agents  of  Todd,  had  for  years  been 
in  charge  of  it;  that  five  of  the  eight  years' 
services  charged  for  by  Smith  were  barred  by 
limitation ;  that  nevertheless  no  defense  was 
in  good  faith  put  in  to  the  suit,  the  answer 
not  being  sworn  to.  and  no  issue  made;  that 
the  case  was  submitted  to  a  jury,  and  a  ver* 
diet  rendered,  and  a  judgment  entered  for 
$8,000  against  Todd,  which  declared  that  it 
was  a  lien  upon  the  property  levied  on  under 
the  attachment  in  the  suit,  from  the  date  of 
the  levy;  and  that,  on  April  1, 1878,  the  said 
property  was  sold  and  bought  In  by  Smith 
for  the  nominal  sum  of  $4,055. 

The  bill  further  alleges  that  the  property 
on  which  the  liens  of  the  plaintiffs  are  de- 
clared to  rest  is  reasonably  worth  a  large 
sum.  say.  $20,000,  and  more  than  enough  to 
pay  off  their  demands,  if  the  fraudulent 
judgment  in  favor  of  Smith,  and  the  sale 
thereunder,  should  be  set  aside,  and  the  prop- 
erty be  sold  at  a  fair  price. 

Smith  filed  an  answer  to  the  bill,  taking 
issue  on  its  material  allegations,  and  denying 
that  there  was  anything  collusive  or  fraudu- 
lent in  his  obtaining  his  judgment,  and  buy- 
ing under  it  the  lands  in  question.  The  aU' 
swer  also  avers  that  the  suit  was  vigorouslyB 
contested  by  Todd;  that  Smith  was  juiitly^en-* 
titled  to  recover  from  Todd  the  whole  amount 
for  which  the  judgment  was  rendered;  and 
that  at  the  time  he  acquired  title  to  the  lands 
BO  purchased  they  were  subject  to  two  mort- 
gages,— one  of  which  was  for  about  $18,000, 
and  the  other  of  which  had  been  foreclosed, 
and  a  decree  obtained,  in  October.  1881,  fix- 
ing a  lien  on  the  lands,  superior  to  the  title 
of  Smith,  for  $9,743.  The  heirs  of  Todd  also 
put  in  an  answer,  taking  issue  as  to  the  ma- 
terial allegations  of  the  bill,  and  averring 
that  Smith  had  had  continuously,  from  about 
the  1st  of  January,  1868,  the  supervision  and 
management  of  the  Yellow  Bayou  and  BePe- 
vue  plantations,  as  long  as  Todd  owned  or 
controllt'd  them,  and  had  never  received  any 
compensation  for  his  services  before  the  suit 
for  the  $8,000  was  brought;  and  that  they 
and  each  of  them  believed  that  the  judgment 
was  just,  and  that  the  sum  was  due  to  Smith 
from  Todd.    Springer,  the  adminiiitrator  of 
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Todd,  also  put  in  an  answer  to  the  same  ef- 
feet  as  that  of  Smith.  The  bill  did  not  waive 
an  answer  on  oath,  and  all  three  answers 
were  sworn  to.  Subsequently,  Smith  and 
Springer  filed  a  sworn  amendment  to  their 
answer,  setting  up  that  letters  of  adminis- 
tration  were  granted  to  Springer  on  the  es- 
tate of  Todd  by  the  probate  court  of  Chicot 
county,  on  the  4th  of  August,  1879,  and  that 
the  demands  of  the  plaintiiTs  against  the  es- 
tate were  not  exhibited  to  the  administrator, 
as  required  by  the  statute,  before  the  end  of 
two  years  from  tlie  granting  of  the  letters. 

The  question  to  be  d«>cided  in  this  case  is 
exclusively  one  of  fact,  and  concerns  the 
honesty  and  validity  of  the  claim  of  Smith 
against  Todd.  The  claim  is  supported  by  a 
judgment,  a  copy  of  which  is  contained  in 
the  record.  The  complaint  in  the  suit  was 
sworn  to  by  Smith  on  the  4th  of  August, 
1876.  The  account  filed  with  the  complaint 
states  that  the  $8,000  is  due  for  services 
rendered  in  the  supervision  and  management 
of  Todd's  Yellow  Bayou  plantation,  and  his 
half  interest  in  the  Bellevue  plantation,  from 
January,  1869,  to  date,  at  $1,000  per  annum 
Q  and  interest.  The  attachment  was  levied  on 
^  the  5th  of  August,  1876,  on  cotton  and  other 
•  per8onal*property,  and  on  certain  land.  On 
the  25th  of  July.  1877,  Todd  filed  his  answer, 
denying  each  and  every  allegation  of  the 
complaint,  and  on  that  day  the  case  was  tried 
by  a  jury,  which  found  a  verdict  for  Smith, 
and  assessed  his  damages  at  $8,000.  The 
burden  of  proof  is  on  the  plaintiffs  in  this 
suit  to  impeach  that  judgment.  We  do  not 
think  they  have  successfully  done  it.  It 
would  not  be  proQtable  to  discuss  the  evi- 
dence. Much  comment  is  made  on  the  fact 
that  Todd  did  not  plead  the  statute  of  lim- 
itations of  the  state  to  a  part  of  Smith's 
claim.  But  this  is  not  an  objection  of  which 
the  plaintiffs  can  avail  themselves.  Todd 
was  at  liberty  to  waive  the  plea,  and  there 
was  evidently  sufficient  in  the  relations  of 
the  parties  and  in  the  circumstances  of  the 
case  to  warrant  him  in  doing  so.  We  have 
carefully  considered  the  evidence,  and  the 
various  propositions  advanced  by  the  coun- 
sel for  the  appellant  in  regard  to  the  facts, 
and  are  of  opinion  that  the  decree  of  the  cir- 
cuit court  was  right,  and  that  it  must  be  af- 
firmed. 

Mr.  Chief  Justice  Fiji.leb  was  not  a  mem- 
ber of  the  court  when  this  case  was  sub- 
mitted, and  took  no  part  in  its  decision. 


(12»  U.  S.  355) 

Walworth  et  al.  v.  Habris  «t  aU 

(February  4, 1889.) 

Xa.irDU>KD  AJTD  Tbnant— LiuH  OH  Caop— CoH- 
KJCT  OF  Laws. 

Bev.  St.  Ark.  1884,  i  4453,  provides  that  every 
landlord  shall  have  a  lien  upon  the  crop  grown 
upon  the  demised  premises  in  any  year  for  rent 
accruing  during  such  year,  and  such  lien  shall 
continue  tor  six  montos  after  the  rent  beoomea 
due.  Rev.  Code  La.  arts.  2706,  2709,  limits  the 
landlord's  lien  to  "the  movable  effects  of  the  les- 


see which  are  found  on  the  property  leased,* 
and  he  must  exercise  his  rignt  by  seizing  the 
movables  before  the  lessee  takes  them  away,  or 
within  15  da^s  thereafter,  if  they  remain  his, 
and  can  be  identified.  The  owner  of  cotton 
raised  on  leased  premises  in  Arkansas,  the  rent 
for  which  was  unpaid,  shipped  it  to  defendants, 
brokers  In  Louisiana^  who  sold  It  to  pay  ad- 
vances, Sess.  Acts  La.  1874,  p.  114,  $  2,  giving  a 
lien  therefor.  Held,  that  the  law  of  Louisiana, 
and  not  that  of  Arkansas,  mast  govern,  and  that 
defendants  were  not  liable  to  the  owners  of  the 
premises. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 

J.  8.  Whitaker  and  D.  H  Reynolds,  for 
appellants.  F.  W.  Compton  and  Thos,  J. 
Semmes,  for  appellees. 


MiLLEH,  J.»  Sarah  Walworth,  the  appel-> 
lant  in  the  present  case,  and  John  B.  Wal- 
worth, who  died  pending  the  suit,  said  Sarah 
being  now  his  executrix,  with  many  other 
persons,  are  complainants  in  a  bill  in  chan- 
cery brought  in  the  circuit  court  of  th  e  United 
States  for  the  Eastern  district  of  Arkansas, 
against  Joseph  L.  Harris,  John  M.  Parker, 
Z.  T.  Carlton,  Sarah  E.  Bryan,  and  others. 
The  object  of  the  bill  was  to  enjoin  Carlton 
from  proceeding  to  sell  property  conveyed  to 
him  bya  deed  of  trust  to  secure  certain  debts 
due  by  the  Bryans  to  J.  L.  Harris  &  Go. 
Lemuel  C.  Bryan  and  Joel  E.  Bryan  were  in 
business  at  Point  Chicot,  in  Chicot  county. 
Ark.,  under  the  partnership  designation  of 
L.  G.  Bryan  &  Bro.  The  main  occupation 
was  selling  goods  and  buying  cotton,  but 
they  also  had  several  cotton  plantations  un- 
der their  control.  Among  others  they  had 
leased  from  the  heirs  of  Horace  F.  Walworth 
a  farm  at  Point  Chicot,  for  five  years,  at  a 
rent  of  $5,500  a  year,  running  from  January 
1,  1879,  to  January  1, 1884.  Although  the 
lease  was  executed  in  the  name  of  Lemuel  G. 
Bryan  alone,  it  was  for  the  l)enefltof  the  firm 
of  Bryan  &  Bro.,  and  it  went  into  the  gen- 
eral partnership  business.  Joseph  L.  Harris 
and  John  M.  Parker,  trading  as  partners  un- 
der the  firm  name  of  J.  L.  Harris  &  Co.,  cot- 
ton brokers  in  the  city  of  New  Orleans,  were 
the  correspondents  of  Bryan  &  Bro.,  and  to 
them  the  latter  firm  transmitted  the  cotton 
raised  and  purchased  by  them  in  Arkansas. 
During  the  pendency  of  this  lease,  to- wit,  on 
December  9,  1881,  Bryan  &  Bro.,  being  in- 
debted to  Harris  &  Co.,  and  desiring  further 
accommodations  and  advancements  from 
them,  made  a  deed  of  trust  to  Z.  T.  Carlton, 
of  the  county  of  Chicot,  in  Arkansas,  in  which 
they  conveyed  to  him  as  trustee  substantially 
all  their  property  in  the  state  of  Arkansas, 
and  all  the  cotton  or  other  products  raised  or 
gathered  during  the  year  1881  on  the  plan- 
tations and  tracts  of  land  described,  with 
about  250  bales  of  cotton,  in  seed,  lint,  and^ 
bales,  on  the  Point  Chicot  plantation,  leased  g 
from  the  heirs  of  Walworth.  Tbe'purpose* 
of  this  conveyance  was  declared  to  be  to  se- 
cure the  payment  of  a  debt  of  $85,000,  evi- 
denced by  notes  of  Bryan  &  Bro.,  dated  at 
New  Orleans,  La.,  December  9, 1881,  drawn 
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to  the  order  of  J.  L.  Harris  &  Co.,  and  pay- 
able at  their  offlce  in  that  dty;  also  any  ad- 
vance In  addition  to  said  notes  which  Harris 
&  Co.  might  make  to  Bryan  &  Bro.,  with  vari- 
ous other  agreements  nut  material  to  be  men- 
tioned here.  The  bill  of  the  complainants, 
except  the  heirs  of  Walworth,  consists  of  al- 
legations that  Harris  &  Co.  had  undertaken 
that  out  of  the  proceeds  of  the  property  con- 
veyed by  this  deed  of  trust  to  Carlton  these 
creditors  should  be  paid  various  sums  due  to 
them.  The  heirs  of  Walworth,  in  addition 
to  this,  aet  up  that,  by  virtue  of  the  lease 
made  between  them  and  Bryan  &  Bro.  they 
bad  a  lien  on  the  cotton  raised  each  year  on 
the  Point  Chicot  plantation  for  the  amount 
of  the  rent,  95,50U  per  annum ;  and,  further, 
that  by  virtue  of  the  laws  of  Arkansas  they 
had  the  landlord's  lien  for  rent  for  the  same 
sum  on  the  cotton  raised  on  the  plantation, 
l^hey  also  alleged  that  this  cotton — ^the  rent 
1)eing  unpaid — came  to  the  hands  of  J.  L. 
Harris  &  Co.,  who  disposed  of  it,  but  that 
they  were  aware  of  the  existence  of  such  lien, 
and  were  bound  by  it.  The  circuit  court, 
after  a  hearing  on  the  bill,  answer,  replica- 
tion, and  evidence,  dismissed  it,  and  from  that 
-decree  only  the  heirs  of  Walworth  take  this 
appeal,  and  they  only  as  to  the  question  of 
tbelr  right  to  recover  the  rent  for  one  year 
by  virtue  of  a  lien  on  the  cotton  which  came 
to  the  hands  of  Harris  &  Co.  from  the  Biy- 
ans.  All  the  other  questions,  therefore,  which 
were  raised  in  the  case  as  it  was  originally 
beard  and  tried,  are  eliminated  from  its  con- 
idderation  in  this  court. 

The  lien  here  asserted  seems  to  be  founded 
npon  expressions  contained  in  the  contract  of 
lease,  and  upon  the  statute  of  Arkansas  con- 
eerning  the  lien  of  a  landlord.  The  only 
dause  in  the  lease  referring  to  a  lien  is  the 
following:  "And  it  is  further  understood 
that  the  lessor  shall  have  his  lien  on  the  crop 
for  the  security  and  payment  of  his  rent,  as 
set  forth  in  this  lease."  This  reference  to 
what  is  set  forth  in  the  lease,  means  the 

S  amount  of  the  rent  and  the  time  of  its  pay- 
ment, and  the  language  that  "the  lessor  shall 
•  have  bis  lien  on  tbe^rop"  evidently  refers  to 
the  lien  which  the  statute  gives.  So  that, 
eafter  all,  it  is  the  lien  given  by  the  statute  of 
^Arkansas  which  is  the  one  sought  to  be  en- 
-•  forced  here.  •  There  is  no  question  that  un- 
der the  laws  of  Arkansas  there  existed  a  lien 
on  some  of  the  cotton  transmitted  by  Bryan 
ft  Bro.  to  the  defendants  Harris  &  Co.,  while 
that  property  remained  in  the  state  of  Arkan- 
sas; and  it  is  attempted  to  aid  the  argument 
In  this  case,  which  holds  Harris  &  Co.  liable 
for  that  lien  on  the  cotton  received  by  them, 
by  the  allegation  that  they  knew  that  it  came 
from  the  Point  Chicot  plantation,  and  knew 
the  rent  was  unpaid,  and  therefore  had  knowl- 
edge of  the  existence  of  the  lien.  This  knowl- 
edge, however,  or  even  notice,  is  not  sus- 
tained by  the  evidence.  The  plaintiffs,  in 
their  bill,  allege  that  Harris  &  Co.  must  have 
known  of  this  lien,  for  two  reasons.  First, 
because  th^  had  paid  the  rent  for  two  previ- 


ous years  to  the  heirs  of  Walworth;  and,  aeo- 
ond,  because  the  lease  between  the  heirs  of 
Walworth  and  Bryan  &  Bro.  had  been  in 
their  hands  for  a  short  time,  so  that  they 
roust  be  held  to  have  known  its  contents. 
The  bin  is  sworn  to,  and  the  answer  is  sworn 
to,  with  no  waiver  of  an  answer  under  oath; 
and,  according  to  chancery  practice,  the  an- 
swer of  Joseph  L.  Harris,  of  the  firm  of  J. 
L.  Harris  &  Co.,  so  far  as  It  is  responsive  to 
these  allegations,  must  be  taken  as  evidence. 
In  regard  to  the  payment  of  the  rent  for  the 
two  years  mentioned,  he  says  that  he  simply 
paid  it  upon  the  order  of  Bryan  &  Bro.,  out 
of  funds  of  theirs  in  his  hands,  as  he  would 
have  paid  any  other  orderof  theirs,  and  with-^ 
out  any  knowledge  as  to  the  nature,  charao-g 
ter,  ofextent  of  the  lien,  or  that  the  rent  was'i 
alien  on  cotton  in  his  hands.  As  regards 
the  possession  of  the  lease  referred  to,  he 
says  that  they  (Harris  &Co.)  did,  at  onetime, 
in  the  year  1880,  which  is  over  a  year  previ- 
ous  to  the  crop  on  which  the  lien  is  now 
claimed,  have  this  lease  in  their  possession; 
that  it  was  deposited  with  them  by  one  Whit- 
aker,  who  claimed  to  hare  an  Interest  in  the 
lease,  as  collateral  security  for  a  loan  of  8600; 
and  that,  Whitaker  having  soon  thereafter 
paid  the  same,  it  was  returned  to  him  with- 
out any  further  attention  on  their  part.  This 
statement  is  confirmed  by  the  answer,  which 
is  also  under  oath,  of  Joel  E.  Bryan,  the  sur- 
viving partner  of  Bryan  &  Bro. ;  the  other 
brother,  Lemuel,  having  died  before  the  triaL 
He  says  that  L.  C.  Bi'yan  &,  Bro.  shipped  of 
the  cotton  grown  on  the  Point  Chicot  planta- 
tion in  the  year  1881,  467  bales,  all  of  which 
was  shipped  to  their  own  account  to  J.  L. 
Harris  ^  Co.,  to  be  by  them  sold  as  cotton 
factors,  and  the  proceeds  applied  to  the  pay- 
ment of  advances  made  to  their  firm  by  Har- 
ris Sci  Co.;  and  (referring  evidently  to  the 
question  of  the  lien  stated  in  the  bill  to  be 
impressed  on  said  cotton)  says  that  if  it  was 
impressed  with  anything  beside  the  shipping 
brand  of  his  firm  he  did  not  see  it;  that  the 
whole  of  said  cotton  belonged  to  the  firm  of 
Bryan  &  Bro.,  taken  in  the  regular  course  of 
business,  and  that  the  last  shipment,  made 
on  the  19th  day  of  December,  1881,  was  sold 
a  few  days  thereafter,  and  an  account  of  sales 
rendered  by  Harris  &  Co.  There  is  no  evi- 
dence from  any  quartor  contradicting  these 
sworn  answers  of  J,  L.  Harris  and  Joel  E. 
Bryan,  and  we  therefore  think  that  it  is  not 
established  that  Harris  &  Co.  knew  or  had 
notice  of  any  lien  in  favor  of  the  Walworth 
heirs  for  the  rent  upon  the  cotton  received  by 
them  in  the  last  days  of  these  transactions. 
It  is  also  apparent  from  all  this  testimony 
that  the  cotton  was  shipped  by  Bryan  &  Bro. 
to  Harris  &  Co.,  at  Kew  Orleans,  as  the  prop- 
erty of  the  former,  and  was  received  and  for 
the  first  time  came  under  the  control  of  the 
latter  on  landing  at  that  place;  and  that  they 
received  it  without  any  other  obligation  to 
account  for  the  rent  of  the  Point  Chicot  plan-« 
tation,  or*any  other  lien  upon  it,  except  such? 
as  would  arise  from  the  fa!ct  that  such  a  lien 
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«xl8ted  in  Arkansas  as  between  Bryan  8b 
Bro.  and  the  Walworth  heirs.  The  laws  of 
the  two  states  differ  from  each  other  on  this 
subject.  The  statute  of  Arkansas  Is  found 
in  the  Revised  Statutes  of  that  state  of  1884, 
in  the  following  words:  "Sec.  4453.  Every 
landlord  shall  have  a  lien  upon  the  crop  grown 
upon  the  demised  premises  in  any  year  for 
rent  that  shall  accrue  for  such  year,  and  such 
lien  shall  continue  for  six  months  after  such 
rent  shall  become  due  and  payable."  This 
was  in  force  when  these  transactions  took 
place.  There  are  also  other  provisions  for 
the  enforcement  of  this  lien,  which  it  is  not 
necessary  to  embody  here.  The  Revised 
Code  of  Louisiana,  arts.  2705,  2709,  limits 
the  right  of  pledge  of  the  lessor  of  real  estate 
to  the  "movable  effects  of  the  lessee,  which 
are  found  on  the  property  leased,"  and  "in 
the  exercise  of  this  right  the  lessor  may  seize 
the  objects  which  are  subject  to  it,  before  the 
lessee  takes  them  away,  or  within  fifteen  days 
^ter  they  are  taken  away,  if  they  continue 
to  be  the  property  of  the  lessee,  and  can  be 
identified."  By  the  session  act  of  1874.  p. 
114,  it  is  enacted  as  follows:  "Sec.  2.  That 
when  any  merchant,  factor,  or  other  person 
has  advanced  money,  property,  or  supplies 
on  cotton,  sugar,  or  other  agricultural  prod- 
ucts, and  the  same  has  been  consigned  to  him 
by  ship,  steam-boat,  vessel,  railroad,  or  other 
carrier,  the  said  agricultural  products  shall 
be  pledged  to  tbe  consignee  thereof  from  the 
time  the  bill  of  lading  thereof  shall  be  put  in 
the  mail,  or  put  into  the  possession  of  the 
carrier  for  Its  transmission  to  the  consignee. " 
It  is  not  necessary  to  hold  that  the  right  of 
Harris  &  Co.  to  this  cotton  was  vested  in 
them  on  the  giving  of  the  bill  of  lading,  or 
putting  on  board  of  a  railroad  or  steam-boat, 
but  it  &  sufficient  to  hold  that  when  they  re- 
ceived it  in  New  Orleans  they  received  it  un- 
der such  rights  and  limitations  as  the  laws 
«t  Louisiana  conferred  upon  them  in  that  re- 
wgard. 

g  Tbe  question  here  presented  of  the  con- 
*  flicting  rights  of  *partie8  claiming  property 
under  the  laws  of  two  diCerent  states,  each 
of  which  sustains  the  claims  of  the  party  re- 
siding in  it,  is  not  a  new  one  in  this  court. 
The  case  of  Green  v.  Van  Buskirk,  5  Wall. 
807,  seems  to  decide  the  present  one  by  the 
principles  which  it  lays  down,  and  the  anal- 
ogy of  the  two  cases  in  regard  to  the  facts. 
That  case  was  twice  before  this  court  for  con- 
sideration. It  appeared  that  Bates,  a  citizen 
«f  the  state  of  New  York,  was  the  owner  of 
certain  safes,  which  he  sent  from  that  state 
to  the  city  of  Chicago,  in  the  state  of  Illinois. 
On  the  8d  day  of  November,  1857,  Bates  ex- 
ecuted and  delivered  in  the  city  of  New 
York,  to  Van  Buskirk  and  others,  a  chat- 
tel mortgage  on  these  safes,  to  secure  an  ex- 
isting debt.  On  the  5th  day  of  the  same 
month.  Green,  also  a  creditor  of  Bates,  sued 
out  a  writ  of  attachment  in  the  proper  court 
of  Illinois,  and  caused  it  to  be  levied  upon 
these  safes  in  Chicago,  as  the  property  of 
Bates.    No  record  hid  been  made  at  this 


time  of  the  mortgage  in  tbe  state  of  IlIinolB. 
nor  had  the  possession  of  the  property  been 
delivered  under  it.  Green  recovered  a  judg- 
ment in  the  attachment  suit,  and  had  the 
safes  sold  in  satisfaction  of  his  debt.  Ha 
was  afterwards  found  in  New  York,  of  which 
state  all  three  of  tiie  parties  named  were  citi> 
zens.  and  was  there  sued  by  Van  Buskirk 
for  the  value  of  the  safes.  Green  pleaded  tbe 
proceedings  in  the  Illinois  courts  in  bar  of 
the  action,  but  this  plea  was  overruled.  The 
decision  was  affirmed  by  the  court  of  appeals 
of  New  York,  (*41  N.  Y.  119,)  from  which 
Judgment  Green  took  a  writ  of  error  to  this 
court.  It  first  came  under  consideration 
here  on  a  motion  to  dismiss  for  want  of  ju- 
risdiction; but  it  was  held  that  the  question 
of  the  r^ht  of  Green  to  seize  the  property 
under  his  attachment  must  be  determined  by 
the  law  of  Illinois,  where  the  property  was 
when  so  seized,  and  not  by  the  law  of  New 
York,  and  that  the  court  of  appeals  had  re- 
fused to  give  to  tbe  judgment  of  the  Illinois 
court  the  full  faith  and  credit  to  which  it 
was  entitled  as  a  judicial  proceeding  of  the 
courts  of  that  state.  8WalL448.  Theinquiry. 
of  course,  involved  more  or  less  tbe  question 
of  the  effect  of  those  proceedings;  but,  as  the ^ 
case  was  only  before  the  court  on  a  motion  tog 
dismiss  for  want  of  jurisdlction,*it  had  to  come* 
up  afterwards  to  be  heard  on  its  merits.  On 
the  motion  the  court  considered  very  fully 
the  much-controverted  principle  as  to  the  ex- 
traterdtorial  effect  of  laws  affecting  the  title 
or  liens  upon  the  property  in  one  stete  when 
that  property  was  carried  away  or  became 
the  subject  of  litigation  in  another  state; 
and,  while  it  was  seen  that  in  many  cases  it 
had  been  held  that  a  court  of  one  slate  would 
give  effect  to  the  law  of  domicile  of  another 
state,  it  was  said:  "But,  after  all,  this  is  a 
mere  principle  of  comity  between  the  courts, 
which  must  give  way  when  the  statutes  of 
the  country  where  property  is  situated,  or  the 
established  policy  of  its  laws,  prescribe  to  its 
courts  a  different  rule.  The  learned  common- 
tator  already  referred  to,  (Story,  Confl.  Laws, 
§  890,)  in  speaking  of  the  law  in  Louisiana, 
which  gives  paramount  title  to  an  attaching 
creditor  over  a  transfer  made  in  another 
state,  which  is  the  domicile  of  the  owner  of 
the  property,  says:  'No  one  can  seriously 
doubt  that  it  is  competent  for  any  state  to 
adopt  such  a  rule  in  its  own  legislation,  since 
it  has  perfect  jurisdiction  over  all  property, 
personal,  as  well  as  real,  within  its  territorial 
limits.  Nor  can  such  a  rule,  made  tor  the 
benefit  of  innocent  purchasers  and  creditors, 
be  deemed  justly  open  to  the  reproach  of 
being  founded  in  a  narrow  or  selfish  poli- 
cy.' Again,  he  says:  'Every  nation,  having 
a  right  to  dispose  of  all  the  property  nctu- 
ally  situatt^d  within  it,  has  (as  has  been  often 
said)  a  right  to  protect  itself  and  its  citizens 
against  the  inequalities  of  foreign  laws, 
which  are  injurious  to  their  interests,' " 
The  court  also  cited  with  approval  the  fol- 
lowing language  (section  388)  from  the  same 
authority:  "The  municipal  laws  of  a  conn- 
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try  have  no  torce  beyond  its  territorial  lim- 
its, and  when  another  government  permits 
these  to  be  carried  into  effect  within  her  ju- 
risdiction, she  does  so  upon  a  principle  of 
comity.  In  doing  so,  care  must  be  taken 
that  no  injury  is  inflicted  on  lier  own  citi- 
zens; otherwise  justice  would  be  sacrificed  to 
comity.  *  *  *  If  a  person  sends  his 
property  within  a  Jurisdiction  different  from 
that  where  be  resides,  he  impliedly  submits 
it  to  the  rules  and  regulations  in  force 
in  the  country  wliere  he  places  it,"    See, 

^also,  Olivier  v.  Townes,  2  Mart.  (N.  S.)  93; 

I  Denny  v.  Bennett,  128  U.  S.  489,  ante,  134. 

•  When  the  case  of  Green  v.  Van  Buskirls 
again  came  before,  this  court  on  its  merits, 
{7  Wall.  139.)  Mr.  Justice  Dayis,  in  deliver- 
ing the  opinion,  said,  in  reference  to  this 
question  of  the  conflict  of  rights  under  the 
laws  of  different  states,  which  were  them- 
selves  in  conflict:  "It  is  a  vexed  question, 
on  which  learned  courts  have  differed;  but 
after  all  there  is  no  absolute  right  to  have 
such  transfer  respected,  and  it  is  only  on  a 
principle  of  comity  that  it  is  ever  allowed. 
And  this  principle  of  comity  always  yields 
when  the  laws  and  policy  of  the  state  where 
the  property  is  located  has  prescribed  a  dif- 
ferent rule  of  transfer  with  that  of  the  state 
where  the  owner  lives." 

The  same  principle  is  reasserted  in  Hervey 
V.  Locomotive  Worlcs,  93  U.  S.  664.  That 
was  a  case  where  the  lihode  Island  company 
had  delivered  to  Conant  &  Co. ,  who  were  con- 
tractors on  a  railroad  in  Illinois,  a  locomo- 
tive engine,  under  an  instrument  in  writing 
which  this  court  construed  to  be  a  lease.  By 
the  laws  of  Illinois,  to  which  this  engine 
was  carried,  such  lease  or  title,  whatever  it 
may  have  been,  which  the  locomotive  com- 
pany insisted  that  they  had  retained  in  the 
property,  was  of  no  avail  as  against  subse- 
quent creditors  when  the  property  was  found 
in  that  state,  unless  it  was  properly  recorded 
there.  No  such  record  being  made  of  the 
instrument  under  which  Conant  &  Co.  held 
it,  the  engine  was  seized  by  attachment 
against  that  firm,  and  sold  to  Hervey,  the 
plaintiff  in  error  in  this  court.  In  the  fol- 
lowing language,  taken  from  the  opinion  in 
that  case,  the  doctrine  is  reiterated  that  the 
question  must  be  determined  by  the  laws  of 
niinois,  where  the  property  was  found  and 
sold,  and  not  by  the  laws  of  Rhode  Island, 
where  the  lease  or  instrument  of  conveyance 
was  made:  "It  was  decided  by  this  court  in 
Green  v.  Van  Buskirk,  5  Wall.  307,  7  Wall. 
139,  that  the  liability  of  property  to  be  sold 
nnder  legal  process  issuing  from  the  courts 
of  the  state  where  it  is  situated  must  be  de- 
termined by  the  law  there,  rather  tlian  that 
of  the  jurisdiction  where  the  owner  lives. 
These  decisions  rest  on  the  ground  that  every 
state  has  the  right  to  regulate  the  transfer  of 
.property  within  its  limits,  and  tliat  whoever 
gsends  property  to  it  impliedly  submits  to  the 

*  regulations  concerning  its  transfer  in  force 
there,  although  a  different  rule  of  transfer 
prevails  in  the  jurisdiction  where  he  resides. 


He  has  no  absolute  right  to  have  the  trans- 
fer of  property,  lawful  in  that  jurisdiction, 
respected  in  the  courts  of  the  state  where  it 
is  found,  and  it  is  only  on  a  principle  of 
comity  tliat  it  is  ever  allowed.  But  this 
principle  yields  when  the  laws  and  policy  of 
the  latter  state  conflict  with  those  of  the 
former."  The  principle  here  asserted,  which 
is  clearly  applicable  to  the  case  before  us,  is 
supported  by  reference  to  authorities  In  those 
opinions  which  we  think  are  conclusive.  At 
all  events,  the  cases  themselves  are  conclu- 
sive upon  this  court,  and  upon  the  rights  of 
the  parties  to  this  suit.  The  decree  of  the 
circuit  court  dismissing  the  bill  is  therefore 
afSrmed. 


(12»  u.  S.  (7» 

United  States  «.  Marshall  Silyeb  Mik. 

Co.  et  al. 

(March  6, 1889.) 

1.  FuBuo  LAims  —  Rbuev  xoaisbt  Fbaus  asb 
Mistake — La.cess. 

When  parties  have  been  engaged  In  a  contest, 
both  before  the  local  courts  ana  the  land-ofBce, 
with  regard  to  their  rights  In  a  deposit  of  min- 
eral or  a  lode,  and  action  lias  been  taken  in  both 
tribunals,  by  which  one  party  is  pat  out  of  oonrt 
and  his  appUoatlon  tor  a  patent  dismissed,  and 
he  has  a  right  of  appeal,  he  cannot,  after  remain- 
ing silent  for  over  eight  years,  and  permitting 
the  saocessf  III  party  to  remain  in  possession  of 
the  lode,  and  work  out  ita  mineral,  resume  the 
contest,  the  legal  title  in  the  mean  time  having 
passed  from  the  United  States. 

8.  Bahb. 

Having  abandoned  the  contest  in  the  land^liBoe, 
and  remained  silent  so  long,  thus  submitting  to 
the  deoiBion,  though  it  may  nave  been  erroneous, 
the  nnsucoessf oi  party  cannot  oome  into  a  oourt 
of  equity,  after  the  title  has  passed  from  the 
United  States,  and  take  advantage  of  errors  or 
irregularities  which  may  have  occurred  daring 
the  progress  of  the  prooeedings  in  the  land-offloe. 

8.   SaHX — CANCBLI.1.TI0N  Of  PaTBNT. 

If  the  oiBoers  of  the  land  department  have 
acted  within  the  general  scope  of  their  power, 
and  without  fraud,  the  patent  issued  after  sacb 
proceedings  will  not  be  interfered  with  or  oan- 
celed  by  the  courts,  unless  there  has  been  a  gross 
mistake  or  violation  of  law. 
4.  Sams— BiUi  in  Eqairr  bt  UinrBO  Statbs— 
Fbacticb. 

A  bill  in  chancery,  brought  by  the  United 
States  to  set  aside  and  vacate  a  patent  issued 
under  its  authority,  is  not  to  be  treated  as  a  writ 
of  error,  or  as  a  petition  for  rehearing,  nor  as  if 
it  were  a  mere  retrial  of  the  case  as  it  was  before 
the  land-office,  with  such  additional  proof  as  tlie 
parties  may  be^able  to  produce. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 

John  H.  Hickcox,  Jr.,  and  /.  K.  Reding' 
ton,  for  appellant.  R,  8.  Morrison  and  BU 
mon  Sterne,  for  respondents. 

MiLLEit,  J.  *  The  case  before  us  originated' 
in  a  bill  in  equity  brought  in  the  circuit  court 
of  the  United  States  for  the  district  of  Colo- 
rado, in  the  name  of  the  United  States  of 
America,  by  its  attorney  general,  and  the  dis- 
trict attorney  of  the  United  States  for  that 
district,  against  the  Marshall  Silver  Mining 
Company  and  the  Colorado  Central  Consoli- 
dated Mining  Company,  defendants.  The 
purpose  of  the  bill  was  to  set  aside  and  vacate 
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a  patent  Issued  by  the  government  to  the 
Marshall  Silver  Mining  Company,  for  a  vein 
or  lode  of  mineral  deposit,  lying  in  the  Grif- 
fith mining  district,  in  the  county  of  Clear 
Creek,  Colo.,  knownasthe  "Tunnel  LodeNo. 
5,"  dated  on  the  8th  day  of  June,  1874.  Aft- 
erwards another  patent,  including  a  part  of 
the  same  land  covered  by  the  one  just  referred 
to,  was  issued  to  McCIellan,  Bist  &  Webster, 
upon  what  was  called  the  "Cayuga  Lode," 
on  the  31st  day  of  January,  1882.  The 
grounds  which  are  set  up  in  the  bill  for  va- 
cating the  first-mentioned  patent  are  mainly 
such  as  go  to  show  that  its  issue  fraudulently 
deprived  the  holders  of  the  second  instrument 
of  the  right  to  the  title  of  so  much  of  the  land 
as  is  covered  by  the  conflicting  boundaries 
described  therein,  so  that  the  result  of  a  de- 
igOree  annulling  the  first  patent  would  be  to 
g  give  to  the  claimants  under  the  second  the  par- 
•  amount  title.  'The  circuit  court,  after  hear- 
ing the  case  on  the  bill,  two  different  demur- 
rers, answers,  replication,  and  a  large  amount 
of  testimony,  dismissed  the  suit.  From  that 
decree  the  present  appeal  was  taken  by  the 
United  States. 

At  the  beginning  of  this  term  the  attorney 
for  the  government  filed  in  this  court  a  state- 
ment that  the  United  States  had  no  pecuniary 
interest  in  the  suit,  and  the  ofiQcers  charged 
with  the  conduct  of  such  matters  on  the  part 
of  the  government  declined  to  take  any  fur- 
ther part  in  the  argument  of  the  case.  They 
dkl  not,  however,  dismiss  the  appeal,  and 
made  no  objection  to  its  prosecution  by  the 
private  parties  interested  in  the  matter,  wlio 
had  conducted  the  case  from  its  inception. 
Thereupon  a  motion  was  made  by  the  appel- 
lees and  argued  before  the  court,  to  dismiss 
the  appeal,  which  was  resisted  by  the  counsel 
interested  in  the  second  patent.  Under  all 
the  circumstances,  the  court  determined  to 
bear  it,  refused  the  motion,  and,  after  thor- 
ough argument,  the  case  is  now  before  us  for 
decision. 

The  charges  which  are  made  the  basis  for 
the  relief  sought  here  may  be  comprehended 
under  two  heads,  although  they  are  so  min- 
gled together  in  the  bill  that  it  seems  doubt- 
ful whether  they  were  intended  to  be  consid- 
ered and  treated  as  separate  propositions. 
The  main  grround  is  an  allegation  of  fraud, 
practiced  upon  the  parties  claiming  the  Cay- 
uga lode,  by  collusion  between  those  having 
the  management  of  the  claim  to  Tunnel  lode 
No.  5,  and  certain  officers  of  the  land  depart- 
ment, and  particularly  the  register  and  re- 
ceiver of  the  land-ofiSce  located  at  Central 
City.  The  material  facts  are  that  the  claim- 
ants to  both  of  these  lodes  seem  to  have  been 
prospecting  in  that  vicinity,  and  discovered 
mineral  in  their  different  claims  about  the 
same  time.  They  each  had  their  claims  staked 
out  and  surveyed  by  deputy  surveyors  of 
the  United  States,  and  about  the  same  time 
they  each  made  application  to  the  land-office 
for  their  entry,  with  a  view  of  obtaining 

Sitents  therefor.    Upon  the  application  be- 
g  made  for  a  patent  upon  the  Cayugi  lode. 


the  Marshall  Silver  Mining  Company,  disMv- 
ering  that  it  interfered  with  a  portion  of  their«- 
claim,  brought  a  suit  in  the  local  court  of  theS: 
■Btate,  under  the  act  of  congress  on  tliat  sub-* 
ject,  (section  2326,  Bev.  St.,)  against  McCIel- 
lan, Bist  &  Webster,  asserting  the  superiority 
of  their  claim  to  a  patent  for  the  land  in  con- 
troversy. The  Stat  ute  provides  that  the  j  udg- 
ment  in  such  a  suit  shall  govern  the  rights 
of  the  parties  in  the  land-offlce.  This  suit 
was  on  the  docket  of  the  court  for  some  time, 
perhaps  a  year  or  more.  In  the  mean  time 
Bist,  one  of  the  parties  in  interest  under  the 
claim  to  the  Cayuga  lode,  made  a  disclaimer 
in  the  local  land-office  of  the  proceedings 
taken  by  his  partners,  in  the  name  of  Mo- 
Clellan,  Bist  &  Webster,  and  so  far  as  he  was 
interested  in  that  claim  directed  the  proceed- 
ings to  be  dismissed.  Accordingly  the  reg- 
ister and  receiver  of  that  office  made  an  entry 
dismissing  the  claim  to  the  Cayuga  iode,  and 
the  application  for  a  patent  thereon,  under 
the  belief,  as  they  expressed  it,  that  such  was- 
the  necessary  result  of  the  action  of  Bist. 
One  of  the  questions  of  fact  which  is  disputed 
in  this  case  is  whether  McCIellan  and  Web- 
ster had  notice  of  these  proceedings,  which  re> 
suited  in  the  dismissal  of  the  application  for 
a  patent  upon  the  Cayuga  claim.  This  will 
he  considered  presently. 

Not  long  after  tliis  order  was  made  In  the 
local  land-office  the  owners  of  the  Tunnel 
lode,  who  had  assumed  the  name,  either  by 
incorporation  or  as  partners,  of  the  Marshall 
Silver  Mining  Company,  dismissed  the  suit 
which  they  had  brought  in  the  state  court, 
contesting  the  right  of  the  Cayuga  claimants 
to  a  patent  for  the  property  in  controversy. 
They  obtained  from  the  clerk  of  the  court  a 
certiBcate  of  such  dismissal,  and  tliereupon 
proceeded  in  the  prosecution  of  their  claim  in 
the  land-office  exparte.  They  procured  from 
the  surveyor  of  the  United  States,  by  his 
deputy,  an  amended  survey  of  their  claim, 
and  it  was  then  allowed  by  the  local  officials. 
It  was  forwarded  by  them  to  the  commission- 
er of  the  general  land-office,  who,  after  a  full 
consideration  of  the  subject,  occupying  nearly 
a  year,  issued  to  the  Marshall  Silver  Mining 
Company  the  patent  which  is  now  assailed 
by  the  bill  of  complaint  in  this  case.  They 
had  before  taken  possession  of  the  pnv*0 
erty,  and  they  worked  the  lode  now  in  dis-S 
pute  for  about  eight  years'and  a  half,  witit-* 
out  any  complaint  being  made  by  the  claim- 
ants of  the  Cayuga  lode.  At  the  end  of  that 
time  these  parties  appeared  before  the  land 
department,  denied  the  validity  of  the  order 
dism  issing  their  claim,  and,  proceeding  them* 
selves  ex  parte,  without  notice  to  the  Mar* 
shall  Silver  Mining  Company,  procured  the 
patent  already  referred  to,  dated  January  31, 
1882.  The  main  controversy  arising  out  of 
this  condition  of  affairs  is  upon  the  allega- 
tion that  Bist  was  corruptly  induced  to  apply 
to  the  register  and  receiver  of  the  local  land* 
office  (or  the  dismissal  of  the  claim  in  which 
he  was  an  interested  party,  and  that  these 
officers  were  in  collusion  with  him  and  the 
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•claimants  of  the  Tunnel  lode  in  making  the 
-order  which  they  did. 

It  must  be  conceded  that  there  is  a  total 
failure  to  establish  any  such  corrupt  motive 
or  action  on  the  part  of  either  the  oiBcers  or 
Rist.  What  the  motives  were  which  in- 
duced Pist  to  make  his  application  to  the  of- 
ficers of  the  land-o£Qce  is  not  very  plain,  but 
he  acted  through  Mr.  Butler,  a  lawyer  of 
character  and  reputation,  and  no  evidence  is 
introduced  showing  that  he  was  imposed 
upon,  misled,  or  Iraught  up.  Still  less  is 
there  any  evidence  that  the  register  or  re- 
ceiver were  bribed  or  influenced  by  any  im- 
proper motives  in  the  action  which  they 
took.  It  is  alleged  in  the  answer  that  the 
legal  view  which  these  officers  took  of  the 
matter,  that  a  withdrawal  on  the  part  of  one 
-of  the  claimants  who  bad  a  real  interest  in 
the  claim  required  the  dismissal  of  the  whole 
■claim,  may  have  been  the  law  of  the  case. 
We  do  not  consider  it  necessary  now  to  in- 
quire whether  such  was  the  law.  It  is  also 
alleged  in  the  answer  that  such  had  been  the 
course  of  proceeding  in  similar  cases  before 
that  time  in  the  land  department.  We  do 
no  know  that  there  is  any  evidence  that  such 
bad  been  the  ruling,  or  that  a  contrary  de- 
cision had  ever  been  made.  At  all  events, 
■as  the  case  presents  itself  to  us,  there  is  no 
■corrupt  or  fraudulent  motive  on  the  part  of 
these  officers  shown  as  a  foundation  for  set- 
's ting  aside  this  patent.  Whether  or  not  there 
Swas  a  mistake  made  by  them  in  regard  to 
*  the  law  of  the  s  ubject  we  do  not  think  it*necf  s- 
sary  to  decide  now;  nor  are  we  satisfied  that, 
If  it  was  a  clear  mistake  of  law  by  these  of- 
ficers, it  was  so  far  an  essential  element  in 
the  final  determination  of  the  commissioner 
of  the  general  land-office  of  the  rights  of  tiie 
parties  as  to  invalidate  the  patent  issued  as 
the  result  of  those  proceedings.  This  point, 
in  our  opinion,  is  relieved  of  any  difficulty  by 
the  subsequent  conduct  of  McClellan,  Bist  & 
Webster,  in  regard  to  the  matter,  which 
amounted  to  an  acceptance  of  the  decision  of 
-ttie  register  and  receiver,  and  an  acquiesence 
in  it,  that  forbids  an  assertion  by  them  now 
of  a  claim  which  they  might  have  asserted  at 
a  previous  stage  of  the  transaction.  McClel- 
lan, and  perhaps  another  of  the  claimants, 
lived  at  Georgetown,  Colo.,  about  20  miles 
tiom  the  land-office  at  Central  City,  where 
all  these  proceedings  were  conducted,  and 
-some  22  miles  from  the  locality  where  the 
lodes  in  question  were  situated.  Altliough 
there  is  some  dispute  as  to  whether  they  re- 
ceived notice  of  the  order  dismissing  their 
■claim,  we  are  of  opinion  that  the  evidence 
clearly  preponderates  in  favor  of  the  conclu- 
sion that  they  did  receive  such  notice  im- 
mediately after  the  order  was  made.  It  ap- 
pears from  the  testimony  of  Arnold,  the  re- 
ceiver of  the  laiid-oilice  at  Central  City,  which 
is  supported  by  a  press  copy  of  a  letter,  that 
be  notified  McClellan  and  Webster,  on  April 
80,  1873.  of  tlie  dismissal  of  the  Cayuga 
•claim;  and  tliat  this  notice  was  given  by 
mail,  in  conformity  with  the  usual  practice 


of  the  office  at  that  time.  Arnold  also  testl- 
fies  that  he  knows  that  McGellan  received 
the  letter.  The  suit  In  the  state  court  was 
dismissed  by  the  Marshall  Silver  Mining  Com- 
pany shortly  after  the  order  was  made  by 
the  local  land-office  dismissing  the  Cayuga 
claim.  That  was  a  suit  in  which  McClellan 
and  Webster  were  defendants.  It  had  been 
progressing  for  some  time,  and  it  is  impossi- 
ble to  t>elieve  they  did  not  have  notice  of 
its  dismissal;  for  ordinary  attention  to  their 
own  interests  would  have  required  them 
to  know  what  was  going  on  in  regard  to  it. 
The  Marshall  Silver  Mining  Company  and 
the  Colorado  Central  Consolidated  Mining 
Company,  to  which  the  former  conveyed  their^ 
interest,  continued  working  the  mine  upong 
'their  lode  from  1873  until  1882,  without  any? 
interference  on  the  part  of  McClellan  or  Web- 
ster; and  the  former  admits  that  he  knew 
those  companies  were  so  working,  yet,  dur- 
ing all  this  time,  a  period  of  some  eight  years 
and  a  half,  they  made  no  objection  to  such 
working,  although  they  must  have  known  all 
that  was  going  on  in  regard  to  it.  Tiiey  ac- 
quiesced in  the  proceedings,  and  made  no  ef- 
fort to  set  aside  the  patent,  or  to  correct  any 
injustice  which  had  been  done  them  in  the 
proceedings  upon  which  the  patent  had  been 
issued,  while  the  other  parties  had  full  and 
undisputed  possession  of  the  land. 

It  may  Im  said  that  they  could  not  help 
themselves,  and  that  this  silence  and  inaction 
on  their  part  did  not  imply  acquiescence. 
But  they  had  the  right  to  appeal  to  the  com- 
missioner of  the  general  land-office  from  the 
order  of  the  register  and  receiver  dismissing 
their  application.  This  was  not  done,  and  it 
never  has  been  done.  When  parties  are  en- 
gaged in  a  contest,  both  before  the  courts  and 
in  the  land-office,  with  regard  to  their  rights 
in  a  deposit  of  mineral  or  a  lode,  in  both  of 
which  tribunals  action  has  been  taken,  put- 
ting one  party  entirely  out  of  court  in  the 
pending  suit,  and  dismissing  the  same  par- 
ty's application  for  a  patent,  and  there  is  a 
right  of  appeal,  it  would  be  a  most  inequita- 
ble rule  to  hold  that,  after  he  has  acquiesced 
and  remained  silent  for  more  than  eight 
years,  while  the  successful  party  is  in  pos- 
session of  the  lode  in  controversy,  working 
out  its  mineral,  right  in  the  face  of  the  un- 
successful party,  the  latter  can  resume  the 
contest  after  this  long  interval,  and  after  the 
legal  title  has  passed  from  the  United  States. 
Under  the  decisions  made  by  this  court  there 
is  no  doubt  that  the  legal  title  to  this  mineral 
land  did  pass  from  the  United  States  by  the 
first  patent.  U.  S.  v.  Schurz,  102  U.  S.  378. 
All  the  errors  and  irregularities  which  occur 
in  the  process  of  entering  and  procuring  title 
to  the  public  lands  of  the  United  States  ought 
to  be  corrected  within  the  land  department, 
which  includes  the  authority  vested  in  the 
secretary  of  the  interior,  so  long  as  there  are 
means  of  revising  the  proceedings  and  cor- 
recting these  errors.  A  party  caunot  be  per-^ 
tnitted  to  remain  silent  for  more  than  eigbtco 
years  after  be  has  .abandoned  a  pop  test,  and* 
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■ubmitted  to  the  decision  of  the  matter  at  is- 
•ae,  although  it  may  have  been  erroneons, 
and  then  come  forward  In  a  court  of  equity, 
after  the  title  has  passed  from  the  United 
States,  and  seek  to  correct  the  errors  which 
may  have  occurred  during  the  progress  of 
the  proceedings  in  the  land-office.  If  the  of- 
ficers of  that  department  of  the  government 
have  acted  within  the  general  scope  of  their 
power,  and  witliout  fraud,  the  patent  which 
has  issued  after  such  proceedings  must  re- 
main a  valid  instrument,  and  the  court  will 
not  interfere,  unless  there  is  such  a  gross 
mistake  or  violation  of  the  law  which  confers 
their  authority  as  to  demand  a  cancellation 
of  the  instrument.  We  see  no  such  gross 
mistake  in  the  present  case,  but  do  think 
there  is  such  laches  as  amounts  to  acquies- 
cence in  regard  to  the  proceedings  before  the 
land  department,  as  to  which  error  is  charged, 
and  precludes  the  interference  of  a  court  of 
equity  to  annul  or  set  aside  the  patent  issued 
in  1874. 

We  have  recently  had  before  us  a  number 
of  this  class  of  cases,  in  which  the  attempt 
has  been  made  to  invalidate  by  a  decree  of 
the  court  patents  which  have  been  issued  by 
the  government  of  the  United  States  to  pri- 
vate parties.  There  has  been  such  frequent 
occasion  tooonsider  the  subject  that  it  would 
be  only  a  repetition  to  go  over  the  ground 
again.  This  whole  question  was  very  fully 
reviewed  during  the  present  term  of  the 
court  in  the  case  of  U.  S.  v.  Mining  Co.,  128 
U.  S.  673,  ante,  195,  in  the  opinion  delivered 
by  Mr.  Justice  Field,  in  which  the  various 
decisions  were  re-examined  with  care.  The 
more  important  of  these  cases  are  Maxwell 
Land-Grant  Case,  121  U.  S.  325,  7  Sup.  Ct. 
Rep.  1015;  and  Iron  Co.  v.  U.  S.,  123  U.S. 
807,  8  Sup,  a.  Rep.  131.  To  these  may  be 
added  U.  S.  v.  Tin  Co.,  125  U.  S.  273,  8  Sup. 
Ct.  Rep.  850;  and  U.  S.  v.  Beebe,  127  U.  S. 
338,  8  Sup.  Ct.  Rep.  1083. 

Some  point  is  made,  in  the  bill  and  in  the 
argument,  concerning  the  amended  survey  of 
the  Tunnel  lode  claim,  and  the  manner  of  its 
presentation  to  the  commissioner  of  the  gen- 
^eral  land-oflice,  with  otiier  irregularities 
g  which  are  suggested  and  pointed  out;  but 
•  we  think  it  must  be  taken  to  be*the  settled 
doctrine  of  this  court  that  a  bill  in  chancery, 
brought  by  the  United  States  to  set  aside  and 
vacate  a  patent  issued  under  its  authority,  is 
not  to  be  treated  as  a  writ  of  error,  or  as  a 
petition  for  a  rehearing  in  chancery,  or  as  if 
it  were  a  mere  retrial  of  the  Ciise  as  it  was 
before  tlie  laiid-offlce,  with  such  additional 
proof  as  the  parties  may  be  able  to  produce. 
The  dignity  and  character  of  a  patent  from 
the  United  States  is  such  that  the  holder  of 
it  cannot  be  called  upon  to  prove  that  every- 
thing has  been  done  that  is  usual  in  the  pro- 
ceedings had  in  the  land  department  before 
its  issue,  nor  can  he  be  called  upon  to  explain 
ewery  irregularity,  or  even  impropriety,  in 
tne  process  by  which  the  patent  is  procured. 
Especially  is  it  true  that  where  the  United 
States  has  not  received  any  damage  or  injury, 


and  can  obtain  no  advantage  from  tiie  salt 
instituted  by  it,  the  conduct  of  the  parties 
themselves,  for  whose  benefit  such  action 
may  be  brought,  must  itself  be  so  free  from 
fault  or  neglect  as  to  authorize  them  to  come 
with  clean  hands  to  ask  the  use  of  the  name 
of  the  government  to  redress  any  wrong 
which  may  have  been  done  tu  them.  One  mat- 
ter which  has  been  much  discussed  before  us 
Is  whether  the  Colorado  Central  Consolidated 
Mining  Company,  one  of  the  defendants  in 
this  suit,  and  the  present  owner  of  such  title 
as  passed  to  the  Marshall  SUver  Mining  Com- 
pany by  the  patent  sought  to  be  vacated,  is 
an  innocent  purchaser  of  the  property  in  ig- 
norance of  any  of  the  matters  set  up  by  the 
complainants.  While  it  is  not  necessary  to 
pass  upon  this  subject  in  the  view  we  have 
talsen  of  the  case,  it  is  not  improper  to  say 
that,  as  presented  to  us,  the  claim  of  that 
company  to  be  an  innocent  purchxBer  pre- 
sents a  very  formidable  objection  to  the 
granting  of  the  relief  asked  for  in  a  court  of 
equity.  The  decree  of  the  circuit  court  for 
the  district  of  Colorado  is  affirmed. 


(129  u.  S.  6S7) 

CiTT  Nat.  Bans  et  al.  v.  Hunter  et  aL 

(March  S,  18^.) 

1.  CSoMPEOMiSB— Disputed  Liknb  —  Emscx— Con- 
TRACT8 — Rescission. 

H.  advanced  money  to  O.  to  carry  on  the  cattle 
business,  in  Texas,  and  to  secure  the  indebted- 
ness took  a  biU  of  sale  from  O.  of  the  cattle,  giv- 
ing a  defeasance  back.  The  papers  were  not  re- 
corded as  required  in  Texas  to  render  them  valid 
against  subsequent  mortgagees.  O.,  being  in. 
debted  to  a  bank  for  money  advanced,  as  the  lat- 
ter claimed,  under  a  promise  of  H.  to  pay  the 
same,  gave  the  bank  a  mortage  on  the  same 
cattle  and  other  property,  which  was  recorded. 
O.  disputed  a  part  of  the  claim  of  H.,  but  bj 
agreement  of  all  the  parties  the  cattle  were  sola 
to  D.,  who  gave  his  note  In  payment  to  the 
amount  of  the  debt  of  O.  to  the  bank  and  the  un- 
disputed portion  of  the  claim  of  H. ;  D.  agreeing, 
as  sales  of  the  cattle  were  made  by  him,  to  pay 
the  proceeds  on  his  note,  to  be  divided  pro  rata 
between  H.  and  the  bank.  Held,  that  neither 
H.  nor  the  bank  could  thereafter  Insist  on  supe- 
riority of  lien  as  between  themselves,  nor  could 
H.  rescind  the  contract  of  settlement  on  tbs 
ground  of  fraud  in  obtaining  Its  execution,  where 
the  evidence  preponderates  that  there  were  no 
misrepresentations  on  the  part  of  O.  to  induce 
H.  to  enter  into  the  aneement;  and,  at  any  rateu 
the  bank  and  D.  would  not  be  bound  by  any  fraud 
on  the  part  of  O.,  without  proof  tiiat  tbqr  knew 
of  and  acquiesced  in  it. 

a.  SaMB— (^NBTSCCTIOI?  09  AOBBBltBirT— SAXS. 

Under  the  agreement  of  sale  to  D.,  a  repr». 
sentative  of  the  bank  was  to  accompany  D.  on 
the  drive,  to  "have  the  legal  possession  of  said 
cattle,  "and  "to  receive  the  proceeds  of  the  sale* 
of  theoattle  to  the  amount  of  D.'s  assumed  in- 
debtedness. D.  was  to  sell  the  cattle,  and  pay 
over  the  proceeds  to  the  bank's  agent  until  the 
note  was  paid,  and  had  until  October  1st  to  do 
so.  Held,  that  the  cattle  belonged  to  D.  subject 
to  being  retaken  by  H.  and  the  banlc,  if  the  note 
was  not  paid  by  October  Ist,  and  the  taldng  pos- 
session of  them  by  H.  under  a  writ  of  sequestra- 
tion, on  May  81st,  was  unjustifiable. 
8.  Same  —  Breach  of  Aobeexent  —  Reconven- 
tion. 

D.  is  entitled  to  recover  damages  actually  sus- 
tained by  such  sei2ure  by  way  of  reconvention 
in  the  action  of  sequestration  begun  by  H.,  in 
which  he  also  seeks  a  decree  against  O.  loritha 
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•monnt  of  his  debt,  and  a  foreolosnie  of  hts  al- 
leged lien  on  the  cattle  against  O.,  D.,  and  the 
bulk. 

«.  BAH*— MiBBHiTiINB  ASSBTS. 

It  appearing  that  the  amount  due  by  O.  to  H. 
was  greater  than  was  admitted  in  the  agreement 
between  the  parties,  a  decree  of  the  court  that, 
when  the  amount  due  to  H.  should  be  determined, 
E.  should  prorate  with  the  bank  in  the  fund  de- 
rived from  the  payment  of  D.'s  note  and  other 
property  of  O.,  was  proper. 
Sb  Saice. 

On  the  execution  of  the  writ  of  sequestration 
D.  replevied  the  cattle,  and  sold  them,  and  paid 
his  note,  less  payments  already  made  by  oim, 
and  divided  between  H.  and  the  bank,  into  the 
bank  pending  suit.  H.  also  sequestrated  and 
sold  cattle  belonging  to  O.  Held,  that  the  fund 
to  be  divided  jrro  rata  consisted  of  the  money 
paid  by  D.  into  the  bank,  with  interest  up  to  the 
date  of  payment,  and  the  value  of  the  cattle  sold 
by  H. ;  the  division  to  be  made  as  of  the  data  of 
D.'s  payment  into  the  bank. 

t,  ISTXBIST — CONFUOT  OF  LAWS. 

Where  parties  in  Illinois  oontraot  with  a  resi- 
dent of  Texas  to  furnish  him  money  to  buy  cat- 
tle to  ship  to  them  in  Illinois,  on  an  accounting 
between  the  parties  the  amount  of  intdrest  to  be 
recovered  is  to  be  determined  by  the  law»  of 
UUnoIs. 

7.  Apfbai/— Partus. 

Where,  in  such  action,  the  bank  and  D.  wish 
to  appeal  from  the  decree  in  the  court  below,  and 
defendant  O.  dies  pending  suit,  and  his  adminis- 
tratrix does  not  wish  to  appeal,  and  the  decree 
is  severable  in  fact  and  in  law,  defendants  desir- 
ing to  appeal  can  do  so  without  joining  their 
oo-cefendant. 

8.  Bami — Effect. 

As  the  decree  against  O.  remains  nnappealed 
from,  the  determination  of  the  amount  due  from 
O.  to  H.  and  the  bank  will  not  determine  the 
amount  due  by  O.  after  distribution  made,  with 
Intent  to  a  decree  over  against  O.'s  estate  there- 
for. 

^  Appeal  from  the  Circuit  Court  of  the  United 
g  States  for  the  Northern  District  of  Texas, 
•  •  In  rebriiary,  1879,  Hunter,  Evans  &  Co., 
engaged  in  the  live-stock  commission  busi- 
ness at  East  St.  Louis,  lU.,  made  an  arrange- 
ment with  John  O'Neal,  who  resided  in  Van 
Zandt  county,  Tex.,  and  was  baying  and 
shipping  ciittle  from  different  points  in  that 
state,  by  which  they  were  to  furnish  O'Neal 
money  to  buy  cattle  during  the  spring  and 
summer  of  that  year,  to  be  consigned  to  them 
for  sale.  The  dealings  between  them  re- 
sulted in  an  indebtedness  to  Hunter,  Evans 
&  Co.  to  a  considerable  amount,  and,  on  the 
20th  day  of  August,  O'Neal  executed  two 
notes  for  $11,000  each,  payable  to  Hunter, 
Evans  &  Co.,  and  as  security  for  their  pay- 
ment gave  them  a  bill  of  sale  on  his  0  N 
brand  of  cattle,  further  described  as  being 
his  home  stock  of  cattle;  and  on  the  same 
day,  and  as  part  of  the  same  transaction, 
Hunter,  Evans  &  Co.  executed  and  delivered 
to  O'Neal  a  defeasance,  providing  for  the 
cancellation  of  the  bill  of  sale  when  the  notes 
were  paid.  It  seems  to  be  conceded  that  tliis 
cliattel  mortgage  was  never  prDperly  recorded 
in  accordance  with  tlie  statute  of  Texas, 
which  provided  that  every  chattel  mortgaxe 
not  accompanied  by  immediate  delivery,  and 
followed  by  an  actual  and  continued  change 
of  possession  of  tiie  property  mortgaged  or 
pledged,  should  t>e  absolutely  void  as  against 


subsequent  purchasers  and  mortgagees  or 
lienholders  in  good  faith,  unless  such  instru* 
ment,  or  a  true  copy  thereof,  were  forthwith 
filed  in  the  office  of  the  county  clerk  of  the 
county  where  the  property  should  then  be 
situated.  While  O'Neal  was  conducting  his 
business  with  Hunter,  Evans  &  Co.,  he  ob- 
tained money  from  the  City  National  Bank 
of  Fort  Worth,  which  was  repaid  by  drafts 
drawn  on  Hunter,  Evans  &  Co.  either  by 
O'Neal  or  by  William  Hunter,  the  agent  of 
Hunter,  Evans  &  Co.,  wliich  were  duly  hon- 
ored by  the  latter,  except  one  draft  dated  No- 
vember 15,  1879,  for  $9,354.03,  payment  of 
which  was  refused;  whereupon,  on  the  10th 
day  of  December,  1879,  O'Neal  gave  his  note 
to  the  bank  for  $9,810. 11,  tlie  amount  of  said 
draft  and  interest,  and  executed  a  mortgage 
as  security  on  his  home  stock  of  cattle  branded 
0  N,  subject  to  the  bill  of  sale  to  Hunter, 
Evans  &  Co.,  and  also  of  bis  cattle  branded^ 
H,  and  H  I,  and  one  hundred  head  of  horseB,g 
mares,  and  colts  branded  O  N,*  which  mort-* 
gage  was  recorded  by  the  county  clerk  of 
Van  Zandt  county,  December  16, 1879. 

It  is  testified  by  the  vice-president  of  the 
bank  that  the  agent  of  Hunter,  Evans  &  Co. 
agreed  with  tlie  bank  that  if  it  would  honor 
O'Neal's  checks  he  would  guaranty  their  pay- 
ment, and  settle  O'Neal's  accounts  at  any 
time  by  a  draft  on  Hunter,  Evans  &  Co.,  in 
case  O'Neal  was  not  in  Port  Worth  to  give 
the  draft  himself,  and  that  the  credit  was  ex- 
tended to  O'Neal  on  the  strength  of  said  guar- 
anty; that  on  the  day  the  draft  for  $9,351.03 
was  drawn  he  asked  Hunter  if  it  would  be 
paid  by  Hunter,  Evans  &  Co.,  and  whether 
or  not  witness  had  better  take  a  bill  of  lading, 
which  would  insure  the  payment  of  the  draft, 
or  hold  the  cattle,  to  which  Hunter  replied 
that  Hunter,  Evans  &  Co.  were  obliged  to 
pay  the  draft,  and  would  do  it;  and  that,  re- 
lying on  that  statement,  witness  did  not  take 
a  bill  of  lading,  but  allowed  the  draft  to  take 
its  course,  and  on  that  day  left  Fort  Worth, 
and  was  absent  some  weeks,  and  hence  was 
not  in  Fort  Worth  when  the  draft  was  pro- 
tested, nor  present  when  the  note  and  bill  of 
sale  were  executed  by  O'Neal  to  the  bank. 
William  Hunter,  the  agent  of  Hunter,  Evans 
&  Co.,  denied  that  tliey  bound  themselves  to 
pay  O'Neal's  indebtedness  to  the  bank  in  any 
way  whatever.  Early  in  the  year  1880,  one 
John  Dawson  proposed  to  purchase  a  part  of 
O'Neal's  cattle,  and  drive  them  to  a  place 
outside  of  Texas,  to  fill  a  contract  of  sale  he 
had  made  with  other  parties  to  deliver  cattle 
at  the  Ponca  agency,  in  the  Indian  Territory, 
by  the  20tb  day  of  June,  1880.  and  agreed 
with  O'Neiil  upon  the  purchase;  but,  before 
this  trade  could  be  consummated,  it  was  nec- 
essary for  Dawson  to  have  the  consent  of  the 
lienholders,  and  accordingly  he  consulted 
Hunter,  Evans  &  Co.  and  the  ofBcers  of  the 
bank,  who  agreed  that  the  sale  might  be 
made. 

On  the  20th  of  March,  1880,  O'Neal,  and 
his  attorney.  William  Hunter,  for  Hunter, 
Evans  &  Co,  and  their  attorney,^  the  vicp- 
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president  of  the  City  llfational  Bank  and  its 
attorney,  and  Dawson,  met  at  Forth  Worth, 
Tex.,  and  three  different  agreements  inwrit- 

glng   were   executed  between    the   parties. 

gOne  was  between  John  M.  Dawson,  Hunter, 

•  Evans  &  CkiT  and  the  bank,  and  recited  the 
existence  of  indebtedness  and  liens,  and  the 
fact  that  O'Neal  hiid  contracted  for  the  sale 
of  the  cattle  to  Dawson,  as  shown  by  a  writ- 
ten contract,  by  the  terms  of  which  Dawson 
was  to  assume  the  payment  of  O'Neal's  in- 
debtedness to  Hunter,  Evans  &  Co.  and  the 
bank,  provided  sufficient  cattle  be  delivered 
by  O'Neal  to  Dawson  for  the  purpose;  that, 
in  the  event  that  the  cuttle  sold  and  delivered 
by  O'Neal  to  Dawson  should  be  insufficient 
to  discharge  the  amount  of  the  indebtedness 
in  full,  tlien  Dawson  assumed  to  pay  off  and 
discharge  the  indebtedness  pro  rata,  to  the 
extent  of  the  cattle  received,  payment  to  be 
made  by  Dawson  to  Hunter,  Evans  &  Co. 
and  the  bank  by  October  1, 1880.  The  sale  was 
stated  to  be  subject  to  the  liens,  and  the  cat- 
tle were  to  be  held  in  trust  for  Hunter,  Ev- 
ans &  Co.  and  the  bank;  that  Hunter,  Evans 
&  Co.  and  the  bank  together  should  select  a 
man  to  accompany  Dawson  from  Texas  to  the 
point  where  the  cattle  might  be  sold,  and  this 
man  was  to  have  the  legal  possession  of  the 
cattle  and  receive  the  proceeds  of  the  sale. 
If  Dawson  did  not  sell  the  cattle  by  the  1st 
of  October,  1880,  then  Hunter,  Evans  &  Co. 
and  the  bank  might  retake  the  cattle,  and 
dispose  of  them,  and  apply  the  proceeds 
thereof.  Dawson  was  to  have  the  handling, 
control,  and  disposition  of  the  cattle,  subject 
to  the  provisions  of  the  agreement. 

Another  of  the  agreements  was  between 
Hunter,  Evans  &  Co.,  the  bank,  and  O'Neal, 
whereby  Hunter,  Evans  &  Co.  and  the  bank 
agreed  to  the  sale  of  the  cattle  by  O'Neal  to 
Dawson,  provided  O'Neal  should,  upon  the 
delivery  of  the  cattle  to  Dawson,  surrender 
to  Hunter,  Evans  &  Co.  and  the  bank  the 
proceeds  of  the  sale,  consisting  of  Dawson's 
paper,  together  with  the  contract  of  sale;  and 
Hunter,  Evans  &  Co.  and  the  bank  agreed  to 
receive  such  paper  and  contract  in  discharge 
of  their  respective  claims  upon  O'Neal,  pro- 
vided such  proceeds  equaled  the  amount  of 
the  indebtedness  to  Hunter,  Evans  &  Co.  and 
the  bank;  and,  if  such  proceeds  should  be 
less  than  said  indebtedness.  Hunter,  Evans 
&  Co.  and  the  bank  agreed  to  divide  the  same 
pro  rata.  If  there  sliould  be  a  deficiency, 
,M  O'Neal  obligated  himself  to  make  it  good  in 
gcash  or  notes  secured  to  the  satisfaction  of 

*  Hunter,  Evans  &  Co.  and  the*bank,  by  giv- 
ing deeds  of  trust  on  real  and  personal  prop- 
erty If  there  arose  a  dispute  as  to  the 
amount  O'Neal  owed  either  party,  then  the 
amount  agreed  to  be  due  sliould  be  adjusted 
and  discharged,  and  the  amount  in  dispute 
should  be  secured  by  O'Neal  as  aforesaid; 
and,  when  the  dispute  should  be  settled,  the 
amount  thereof  should  be  paid  from  said  pro- 
ceeds of  sale  or  said  security  furnished  by 
O'Neal.  Should  there  be  a  deficiency,  it  was 
to  ba  "carried,  owned,  and  held  between  the 


said  Hnnter,  Evans  &  Co.  and  the  safd  City 
National  Bank  according  to  their  respective 
claims,  and  the  collection  arising  therefrom 
to  be  prorated  "  between  them.  If  the  agree- 
ment, "from  any  cause  whatever,  faU  to  ba 
carried  out  and  consummated,  then  no  state- 
ment or  recital  herein  shall  be  construed  to 
be  an  abandonment  of  any  right,  lien,  or  se- 
curity held  by  any  of  the  parties  hereto." 
It  was  further  agreed  by  O'Neal  that  should 
there  be  a  deficiency  he  would  secure  it  in 
manner  aforesaid,  and  it  was  to  bear  interest 
at  the  rate  of  12  per  cent,  per  annum  from 
date,  and  to  mature  on  or  t^fore  the  1st  day 
of  January,  1881,  the  deficiency  to  be  se- 
cured at  the  time  said  cattle  were  delivered 
to  Dawson. 

The  other  agreement  was  between  Dawson 
and  O'Neal,  reciting  that  whereas.  Hunter, 
Evans  &  Co.  and  the  bank  had  liens  on  the 
cattle;  and  whereas,  O'Neal,  Hunter,  Evans 
&  Co.,  and  the  bank  had  agreed  to  sell  the 
cattle  to  Dawson  at  the  prices  in  said  agree> 
ment  mentioned;  and  whereas.  Hunter,  £v> 
ans  &  Co.  and  the  bank  had  agreed  wltli 
Dawson  upon  the  time  and  place  of  payment 
for  said  cattle  to  the  amount  of  their  debt,  or 
so  much  thereof  as  said  cattle  might  brings 
and  also  upon  the  manner  and  amount  of 
security  for  said  payment  by  said  Dawson: 
therefore  O'Neal,  in  consideration  of  the 
enumerated  agreements,  "both  of  which 
bear  even  date  herewith,  and  are  made  parts 
hereof,"  and  the  further  consideration  of 
the  release  of  said  indebtedness  to  Hunter. 
Evans  &  Co.  and  the  bank,  agreed  "to gather 
and  deliver  to  the  said  John  Dawson,  at  at 
near  Will's  Point,  in  Van  Zandt  county,  my 
stock  of  cattle,  consisting  of  cows,  calves,^ 
yearlings,  and  two,  three,  and  four  year  olds* 
and  upwards,  upon  which  said*Hunter,  £v-« 
ans  &  Co.  and  said  City  National  Bank  have 
liens,  together  with  such  other  of  my  cattle 
as  I  may  want  to  put  in  said  sale,  and  as  may 
be  acceptable  to  said  Dawson,  at  the  follow* 
ing  prices," — giving  them.  Dawson  bound 
himself  to  pay  for  the  cattle  at  the  rate  fixed, 
"in  such  way  and  such  manner  as  the  said 
Hunter,  Evans  &  Co.  and  the  said  City  Na* 
tional  Bank  may  require,  and  payable  to- 
tliem,"  as  per  agreement  between  Hunter, 
Evans  &  Co.  and  the  bank  and  Dawson.  If 
the  cattle  should  amount  to  more  than  tb* 
amount  of  the  indebtedness  to  Hunter,  £v< 
ans  &  Co.  and  the  bank,  then  Dawson  for  the- 
excess  agreed  to  give  O'Neal  security,  pay- 
able not  longer  than  October  1,  1830,  with 
interest  at  12  per  cent.  It  was  further 
agreed  that  the  cattle  were  to  be  delivered  to 
Dawson  on  or  before  May  20,  1880. 

The  papers  having  been  executed,  O'Neal 
proceeded  to  gather  the  cattle  for  delivery  to 
Dawson,  and  Dawsun  prepared  to  receive 
them,  both  incurring  considerable  expense 
in  so  doing;  and  on  the  22d  day  of  May,^ 
1880,  the  gatliering  of  the  cattle  was  com- 
pleted near  Will's  Point,  at  which  place,  on 
that  day,  Dawson,  O'Neal,  L.  W.  Evans, 
agent  of  Hunter,  Evans  &  Co.,  the  attorney 

Digitized  by  VjOOQ  IC 


CITY  NAT.  BAITS,  e.  HUNTER. 


of  that  flroDt  the  attorney  of  the  bank,  and 
the  attorney  of  O'Neal,  and  Gen.  Henry  E. 
McCuUoch,  the  agent  who  bad  been  selected 
and  appointed  by  the  bank  and  Hunter,  Ev- 
ans &  Co.  to  accompany  the  drive  and  re- 
ceive from  Dawson  for  them  the  proceeds  of 
the  sale  of  the  cattle,  assembled.  The  cattle 
consisted  of  1,741  head,  mostly  branded  0  K, 
and  their  value  at  the  contract  price  was 
$19,033.  Hunter,  Evans  &  Co.  claimed  that 
O'Neal  owed  them  about  $18,000;  O'Neal 
disputed  all  of  said  claim  except  $9,915.74. 
The  debt  of  the  bank  on  that  date  was  ad- 
mitted to  be  $10,889.85.  The  attorney  of 
Hunter,  Evans  &  Co.  wrote  a  note  for  Daw- 
son to  sign  for  the  purchase  money,  which 
bedid.  It  read  as  follows:  "$19,033.  Will's 
Point,  Texas,  May  22,  1880.  One  day  aft- 
er date,  for  value  received,  I  promise  to  pay 
.to  the  order  of  Hunter,  Evans  &  Co.  and  the 
|City  National  Bank  of  Fort  Worth,  Texas, 
•  at  Fort  Worth,  Texas,  the  sum*  of  nineteen 
tliousand  and  thirty-three  dollars,  with  inter- 
est at  the  rate  of  ten  per  cent,  per  annum 
from  date  until  paid.  This  note  is  to  be 
paid  according  to  the  terms  and  stipulations 
contained  in  a  written  contract  entered  into 
by  and  between  John  Dawson,  Hunter,  Ev- 
ans &  Co.,  and  the  City  National  Bank  of 
Fort  Worth,  and  dated  March  20,  1880.  J. 
M.  Dawson."  The  note  was  banded,  by  di- 
rection of  the  bank  and  Hunter,  Evans  & 
Co.  to  Geo.  McCullocb.  The  cattle  were  de- 
Uvered  to  Dawson  by  O'Neal  with  the 
knowledge  and  consent  of  Hunter,  Evans  & 
Co.  and  the  bank,  and  were  driven  by  Daw- 
son through  Will's  Point,  to  a  point  three 
miles  west  of  the  town;  and  on  the  same  day 
Dawson  sold,  for  cash,  cattle  to  the  amount 
of  $8,419.  which  he  paid  over  to  McCuUoch, 
who  indorsed  upon  the  note  the  following: 
"Beceived  on  the  within  note  three  thousand 
four  hundred  and  nineteen  dollars,  ($3,419.) 
May  22,  1880.  Henby  E.  McCulloch, 
Agent." 

Upon  the  basis  of  the  undisputed  claims 
the  attorneys  of  the  bank  and  of  Hunter, 
Evans  &  Co.  figured  out  the  proportions  in 
which  the  amount  of  Dawson's  note  should 
be  distributed,  and  ascertained  that  of  said 
note  the  bank  was  entitled  to  receive  $9,- 
715.78,  and  Hunter,  Evans  &  Co.  the  re- 
nainder,  $9,317.22;  and  both  of  them  in- 
structed Gen.  McCulIoch  that  of  every  $1,000 
paid  in  by  Dawson  he  should  send  Hunter, 
Evans  &  Co.  $482.52,  and  the  bank  $510.48. 
The  $3,419  was  then  and  there  divided  and 
paid  over  to  said  parties  in  that  proportion, 
and  the  bank's  attorney  indorsed  O'Neal's 
note  to  the  bank  with  a  credit  of  $9,715.78, 
as  "assumed  by  .lohn  Dawson,"  while  a  re- 
ceipt was  given  to  O'Neal  by  the  attorney 
of  Hunter,  Evans  &  Co.,  "showing  that 
cattle  to  the  amount  of  $9,817.50  had  been 
delivered  to  Dawson."  There  was  no  ob- 
jection to  the  delivery  of  the  cattle  to  Daw- 
son, although  before  they  were  delivered 
there  was  a  wrangle  between  O'Neal  and 
the  agent  and  the  attorney  of  Hunter,  Evans 
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&  Co.  as  to  the  true  amount  of  the*iii-* 
debtedness  of  O'Neal  to  that  concern;  but, 
on  the  contrary,  the  attorneys  of  the  parties 
told  Dawson  that  the  cattle  were  his,  and  he 
could  drive  them  to  market;  and  it  appears 
to  have  been  understood  that  he  was  going 
to  drive  them  through  Northwestern  Texas 
and  the  Indian  Nation  to  Kansas.  Dawson 
and  McCulloch  went  on  with  the  cattle,  get- 
ting out  of  Van  Zandt  county  on  the  23d 
or  24th  of  May,  1880;  and  soon  after  leaving 
Will's  Point  Dawson  sold  another  lot  of  the 
cattle  for  something  over  $2,000,  receiving 
in  part  payment  therefor  a  draft  payable  to 
Hunter,  Evans  &  Co.  for  $1,842,  for  which 
McCulloch  entered  on  Dawson's  note  the 
following  credit:  "Beceived  on  the  within 
note  a  draft  drawn  by  Frank  Houstan  for 
eighteen  hundred  and  forty-two  dollars, 
payable  on  the  22d  day  of  next  month.  May 
25, 1880.  Henry  E.  MoCullooh,  Agent." 
This  draft  was  sent  by  McCulloch  to 
Hunter,  Evans  &  Co.,  and  at  the  same  time 
McCulloch  drew  a  draft  upon  them  in  favor 
of  the  City  National  Bank  for  its  pro  rata 
part  of  said  payment,  $939.88;  but  when  the 
latter  was  presented  to  Hunter,  Evans  &Co. 
for  their  acceptance  they  declined  to  accept 
it,  and  appropriated  the  whole  of  this  pay- 
ment. On  the  31st  of  May,  1880,  Hunter, 
Evans  &  Co.  began  suit  in  the  district  court 
of  Montague  county,Tex.,by  petition,  against 
O'Neal  and  Dawson,  claiming  to  have  a  lien 
upon  the  stock  of  cattle  then  in  the  posses* 
sion  of  John  Dawson  in  said  county  of  Mon- 
tague, which  lien  they  charged  existed  by 
virtue  of  a  mortgage  given  them  upon  said 
stock  of  cattle  by  O'Neal,  and  sued  out  a 
writ  of  sequestration  by  virtue  of  which  the 
sheriff  of  Montague  county  took  into  his  pos- 
session the  property  described  in  the  petition 
and  writ,  to-wit,  1,478  head  of  cattle,  of  the 
aggregate  value  of  $15,614.  The  seizure 
was  made  on  the  2d  day  of  June,  and  the 
cattle  retaken  by  Dawson  under  a  replevin  or 
forthcoming  bond  on  the  6tli  day  of  June.» 
The  bank  furnished  Dawson  the'securities* 
on  his  bond,  and  when  he  sold  the  cattle  aft- 
erwards he  paid  the  amount  of  his  note  and 
interest  into  the  bank,  which  has  ever  since 
held  the  same  to  await  the  result  of  this  suit. 
On  the  21st  day  of  June,  1880,  Hunter,  Ev- 
ans &  Co.,  sued  out  a  supplemental  writ  of 
sequestration  directed  to  Van  Zandt  county, 
under  which  about  247  head  of  cattle  were 
seized,  and  of  these  O'Neal  replevied  a  few 
cows  and  calves,  valued  at  $110.  On  the 
28th  day  of  December,  1880,  the  cause  was 
removed  into  the  United  States  circuit  court 
for  the  Northern  district  of  Texas,  at  Dallas. 
O'Neal  appeared  first  in  the  state  court,  and 
pleaded  to  the  jurisdiction,  which  plea  was 
pending  when  the  record  was  filed  in  the 
United  States  court.  In  1881  the  City  Na- 
tional  Bank  of  Fort  Worth  entered  its  ap- 
pearance as  a  defendant.  Both  parties  then, 
by  leave  of  court,  amended  their  pleadings. 
Hunter,  Evans  &  Co.  in  their  amended  bill 
set  up  their  dealings  with  O'Neal,  and  the 
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execntion  of  the  bill  of  sale  and  defeasance, 
and  claimed  that  O'Keal  owed  them  $18.- 
616.49,  February  1, 1880,  on  which  they  re- 
ceived during  that  month  from  the  Texas  & 
Pacific  Bail  road  Company,  $625,  and  on  the 
22d  day  of  May,  1880.  from  H.  E.  McCul- 
loch,  $1,668.56;  that  O'Neal  gave  a  mort- 
gage to  the  bank  subject  to  their  lien,  but  the 
bank,  in  February,  1880,  claimed  that  its 
lien  was  superior  to  that  of  Hunter,  Evans 
&  Co.,  and  threatened  to  litigate  said  ques- 
tion; that  at  that  time  the  O  N  stock  of  cat- 
tle could  not  be  gathered  except  at  ruinous 
expense  and  great  trouble,  and  Hunter,  Ev- 
ans &  Co.  knew  that,  pending  litigation 
about  them,  the  cattle  while  on  the  range 
would  become  worthless  by  straying  off  and 
being  stolen  and  sold  by  other  parties,  and  to 
avoid  such  litigation,  expense,  and  loss  of 
said  cattle.  Hunter,  Evans  &  Co.  entered  in> 
to  two  certain  agreements,  dated  March  20, 
1880,  the  two  being  in  fact  but  one,  the  sub- 
stance of  which  they  proceeded  to  state. 
Complainants  then  stated  the  meeting  at 
Will's  Point  on  May  22d,  and  said  that,  with- 
out notice  to  tliem,  O'Neal  delivered  to  Daw- 
son stock  of  the  value  of  $19,033,  of  which 
cattle  to  the  amount  of  $3,419  were  sold,  and 
the  proceeds  paid  to  McCuUoch,  who  had 
^  been  selected  by  Hunter,  Evans  &  Co.  and 
o  the  bank  to  accompany  the  cattle,  of  which 
•  amount  complainants  received  $1,668.38, 
and  the  bank  the  balance;  that  afterthe  cat- 
tle were  delivered  O'Neal  for  the  first  time 
disputed  over  $8,700  of  his  indebtedness  to 
complainants;  that  O'Neal  made  to  Dawson 
a  bill  of  sale  for  said  cattle,  and  Dawson  exe- 
cuted his  note  to  complainants  and  the  bank 
for  $19,033,  and  complainants  and  the  bank 
gave  O'Neal  a  receipt  for  said  amount;  tliat 
O'Neal  then  failed  and  refused  to  secure  the 
disputed  amount  of  complainants'  claim 
against  him;  that  "thereupon  the  parties  to 
said  ^reement  were  remitted  to  their  origi- 
nal rights  and  liens,  and  the  said  agreements 
thereby  became  abrogated,  and  were  there- 
after of  no  force  or  effect;"  and  that  com- 
plainants had  since  "treated  said  agreement 
as  abrogated,  a1)audoned,  and  of  no  effect." 
They  charged  that  O'Neal,  Dawson,  and  the 
bank  confederated  to  clicat  them,  and  that 
O'Neal  at  the  lime  of  the  agreement  in  Marcli 
represented  that  lie  owned  a  large  number 
of  cattle  included  in  the  banlc's  lien,  but  nut 
in  complainants',  and  that  if  complainants 
would  enter  into  said  agreeuient  said  cattle 
should  be  embraced  therein,  and  included  in 
the  delivery  to  D;iwson;  that  complainants, 
relying  on  the  representations  which  were 
adopted  by  the  bank,  were  induced  to  enter 
into  the  agreement  with  O'Neal,  Dawson, 
and  tlie  bank,  but  the  representations  were 
fiilse,  and  known  to  be  so  by  the  parties; 
that  O'Neal  frequently  acknowledged  that 
$16,300  of  complainants'  claim  was  correct, 
and  promised  to  meet  complainants  after 
said  agreements,  and  llx  the  amount  of  the 
'ndebtedness,  but  did  nut  do  so,  and,  after 
the  cattle  were  delivered  to  Dawson,  then 


for  the  first  Ume  dispoted  $8,600  of  coin* 
plainants'  claim;  that  be  proposed  to  pay 
complainants  something  over  $4,000  in  addi« 
tion  to  the  amount  assumed  by  Dawson,  but 
complainants  rejected  that  proposition;  and 
that  complainants  tried  to  obtain  arbitration 
without  effect,  and  O'Neal  finally  said  that 
he  had  no  property  with  which  to  secure  his 
indebtedness  to  complainants,  that  his  proper* 
ty  was  mortgaged,  etc. ;  that  O'Neal  was  hope* 
lessly  Insolvent  when  he  delivered  said  cat- 
tle to  Dawson,  and  after  said  delivery  owned 
no  other  cattle  except  about  300  head  of  said^ 
0  N  stock,  not  exceedingthe  value  of  $3,000,2 
and  included*  in  complainants'  bill  of  8ale;*i 
that  O'Neal's  acts  and  representations,  after 
the  delivery  to  Dawson,  were  with  the  view 
to  delay  complainants  while  Dawson  hur- 
riedly proceeded  to  drive  the  cattle  oat  of 
Texas  with  fraudulent  purpose;  that  all  the 
cattle  delivered  by  O'Neal  to  Dawson  be- 
longed to  the  0  N  stock,  and  were  included 
in  the  complainants*  bill  of  sale,  and  he  did 
not  deliver  to  Dawson  any  cattle  of  the  other 
marks  and  brands  mentioned  in  the  bank's 
mortgage;  that,  long  after  the  execution  of 
the  bill  of  sale  to  complainants,  O'Neal,  with- 
out complainants'  knowledge  or  consent, 
sold  cattle  to  the  amount  of  $3,000,  and  oon- 
verted  the  amount  to  his  own  use;  that,  on 
account  of  the  deceit  and  fraud  of  O'Neal, 
Dawson,  and  the  bank,  the  said  agreements  of 
March  20,  1880,  are  null  and  void;  that 
Dawson  failed  to  account  to  McCulloch  for 
$218;  that  he  disposed  of  part  of  the  stock, 
and  received  in  exchange  about  SO  head  of 
yearlings,  and  was  proposing  to  dispose  of 
them  without  accounting,  when  stopped  by 
the  levy  of  the  writ  of  sequestration;  and 
that,  after  Dawson  replevied  said  cattle,  be 
sold  them  for  $16,500,  and  now  holds  that 
amount.  Complainants  prayed  a  decree 
against  O'Neal  for  the  full  amount  of  their 
debt  against  him,  and  for  a  foreclosure  of 
their  lien  against  O'Neal,  Dawson,  and  the 
bank;  and,  if  mistaken  as  to  their  remedy, 
they  prayed  for  a  decree  against  Dawson  and 
the  bank  for  the  amount  of  money  coming  to 
them  from  the  proceeds  of  said  cattle  nndei 
and  by  virtue  of  said  agreements,  and  foi 
genera!  relief.  O'Neal,  in  addition  to  hia 
plea  to  the  jurisdiction,  answered  by  a  gen? 
eral  denial;  and,  further,  tliat  the  notes  held 
by  complainants  were  simply  executed  to  se-i' 
cure  a  margin  of  credit  from  complainants, 
and  that  complainants'  claims  were  full  of 
incorrect  items,  which  he  speciQed,  and 
which  amounted  to  many  thousand  dollars. 
The  bank  and  Dawson  filed  joint  and  sev- 
eral answera,  setting  up  the  execution  by 
O'Neal  to  the  bank,  on  the  lOtli  of  Decem- 
ber, 1879,  of  his  note  for  $9,810.11,  secured 
by  mortgage  on  his  home  stock  of  cattle, 
branded  U  and  0  N,  including  horses,  mares,- 
and  colts;  that  the  bills  of  sale  to  Hunter, g 
'Evans  &  Co.  and  the  bank  were  intended  to* 
be  mortgages;  that  Hunter,  Evans  &  Co. 
knew  better  than  the  ofticers  of  the  bank 
what  O'Neal's  financial  conation  was.  and 
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in  an  tbeir  transactions  relied  on  their  own 
knowledge  of  him  and  his  property;  that  it 
was  at  the  special  instance  and  request  of 
complainants  that  the  bank  advanced  O'Neal 
the  money  oat  of  which  liis  indebtedness  to 
it  grew,  and  complainants  promised  to  pay 
the  same;  that  the  bank  did  intend  to  in- 
stitnte  suit  for  the  purpose  of  deciding 
the  validity  and  priority  of  Its  own  and  com- 
plainants' liens;  that  they  believe  the  mo- 
tives of  Hunter,  Evans  &  Co.,  in  entering 
Into  said  agreements,  were  the  knowledge 
that  they  had  not  in  fact  a  debt  against 
O'Neal  of  the  amount  claimed  by  them,  and 
knew  they  were  primarily  liable  to  the 
bank  for  the  payment  of  its  debt  against 
\  O'Neal,  and  because  by  entering  into  said 
agreements  they  would  escape  from  respon- 
sibility to  the  bank  and  from  a  controversy 
with  the  bank  as  to  the  validity  of  their  lien, 
and  obtain  an  equal  lien  on  property  they  had 
no  lien  upon  before,  and  would  without  sur- 
rendering the  disputed  amount  of  their  debt 
against  O'Neal  effect  a  collection  without 
loss  of  the  uncontested  part;  that  the  reser- 
vation in  said  agreement,  that  if  it  should 
fail  to  be  carried  out  and  consummated,  then 
no  statement  or  recital  therein  should  be  con- 
stmed  "to  be  an  abandonment  of  any  right, 
lien,  or  security  held  by  any  of  the  parties 
hereto,"  applied  only  to  the  consummation 
of  the  pending  transaction;  and  that  when 
the  sale  from  O'Neal  to  Dawson  was  per- 
fected, by  delivery,  on  the  22d  of  May,  1880, 
said  agreement  took  final  effect.  The  cir- 
cumstances attending  the  execution  of  the 
agreements  and  the  transactions  at  Will's 
Point,  the  execution  of  Dawson's  note,  pay- 
ments made  on  it,  etc.,  were  set  out,  and  de- 
fendants said  that  the  objects  of  the  two 
agreements  between  O'Neal,  the  bank,  and 
Hunter,  Evans  &  Co.,  and  Dawson,  the  bank, 
and  Hunter.  Evans  &  Co.,  were  double, — one 
was  to  sell  the  cattle  to  Dawson  free  from 
every  lien  before  existing  against  them,  but 
charged  with  a  new  lien  or  trust,  to  be  en- 
forc«l  through  the  agency  of  H.  E.  McGul- 
f  loch;  the  other,  to  obtain  a  settlement  be- 
Btween  some,  but  not  all,  of  said  parties,  and 
•therefore  all  of  the*pro visions  of  one  are  not 
provisions  of  the  other  agreement;  that  by 
the  agreement  of  March  20, 1880,  and  the 
purchase  of  the  cattle  by  Dawson,  the  orig- 
inal liens  of  complainants  and  the  bank  on 
the  cattle  sold  Dawson  were  extinguished, 
and  said  new  lien  substituted  therefor;  that 
complainants  knew  before  the  delivery  of  the 
the  cattle  to  Dawson  the  exact  amount  of 
theii  debt  that  was  disputed  by  O'Neal;  that 
Dawson  used  dispatch  in  driving  the  cattle, 
because,  as  was  known  to  complainants,  he 
purchased  them  to  fulfill  contracts  of  sale 
previously  made  by  him,  and  he  commenced 
with  the  knowledge  and  consent  of  com- 
plainants to  drive  said  cattle  to  their  des- 
tination out  of  the  state  of  Texas;  that,  at  the 
date  of  the  delivery  to  Dawson,  O'Neal  owned 
a  large  number  of  cattle,  not  included  in  the 
Bale  and  delivery  to  Dawson,  which  he  offered 


to  dellTer  upon  the  same  terms  and  for  tba 
same  purpose,  if  the  time  required  for  their 
being  gathered  was  allowed,  but  complain- 
ants agreed  that  the  cattle  then  gathered 
should  be  delivered;  that,  at  the  time  of  the 
delivery  to  Dawson,  O'Neal  owned  of  the 
0  N  stock  on  the  range  in  Van  Zandt  county, 
besides  those  deliver»l  to  Dawson,  as  many 
as  350  head,  of  the  value  of  $5,250,  as  com< 
plainants  well  knew,  and  which  were  seized 
a  few  days  afterwards  by  a  writ  of  seques- 
tration, wrongfully  sued  out  by  complain- 
ants; that  O'Neal  was  solvent  at  the  time  of 
the  sale  and  delivery  to  Dawson,  and  offered 
to  secure  Hunter,  Evans  &  Co.  by  mort- 
gage, which  was  not  executed,  because  they 
required  a  power  of  sale  for  cash  in  10  days 
after  the  amount  in  dispute  had  been  settled; 
that  O'Neal  was  always  ready  to  give  com- 
plainants  security,  but  they  refused  to  take 
it  uncoupled  with  the  authority  to  foreclose 
at  once;  that  the  cause  of  the  failure  of  ne- 
gotiations between  complainants  and  O'Neal 
was  that  complainants  had  conceived  the 
puipose  of  seizing  Dawson's  property  under 
such  circumstances  as  they  believed  would 
lead  to  its  being  surrendered  to  them  by 
Dawson  rather  than  suffer  the  damages,  de- 
lays, and  losses  which  might  otherwise  en- 
sue; that  the  officers  of  the  bank  and  Daw- 
son did  nothing  at  any  time  with  the  view 
to  deceive  or  injure  complainants  in  any 
way;  and  if  O'Neal  had  any  such  purpose ha^ 
did  not  communicate  it  to  either  of  tbem,g 
but  they  believed'and  had  every  reason  to  be-* 
lieve  that  O'Neal  was  acting  with  the  ut- 
most good  faith  towards  complainants.  They 
denied  that  the  bank  or  its  officers,  previous 
to  the  date  of  the  agreement,  had  any  knowl- 
edge of  the  number,  value,  or  situation  of 
O'Neal's  cattle  other  than  O'Neal's  state- 
ments to  them.  They  said  tliey  never  pre- 
tended or  represented  to  complainants,  or 
either  of  them,  or  any  agent  of  theirs,  that 
said  bank,  or  any  of  its  officers  or  agents,  had 
any  such  knowledge,  and  they  denied  that 
they,  or  either  of  them,  deceived  complain- 
ants, or  either  of  them,  or  caused  them  to  be 
deceived  in  any  respect.  They  denied  all 
collusion  to  get  possession  of  the  stock  of 
ciittle,  or  to  have  said  agreement  executed, 
before  a  final  settlement  between  O'Neal  and 
complainants.  They  denied  that  Dawson 
ever  disposed  of  any  of  the  cattle  otherwise 
than  he  was  authorized  to  do  by  said  agree- 
ment, and  as  the  owner  thereof,  and  that 
they  had  deceived  McCulloch  in  any  respect. 
They  averred  that  complainants  purposely 
failed  to  make  the  bank  a  party  to  their  suit 
in  Montague  county,  and  brought  said  suit 
there  in  a  court  which  had  jurisdiction  nei- 
ther of  the  property  nor  of  the  persons  of  the 
defendants.  Defendant  Dawson  charged 
that  complainants,  by  their  wrongful  seizure 
of  said  cattle  by  the  writ  of  sequestration, 
subjected  him  to  great  expense,  loss,  and 
damage,  wliicli  he  specified,  and  asked  to 
have  allowed  by  way  of  reconvention,  and 
that  he  had  been  damaged  by  reason  of  tha 
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malicious  suing  out  of  said  writ  of  seques- 
tration in  tlie  furtlier  sum  of  $10,000,  for 
wbicti  lie  asked  punitive  damages. 

On  the  IStli  day  of  May,  1885,  the  court 
overruled  the  defendants'  exceptions  and 
O'Neal's  plea  to  the  jurisdiction,  and  entered 
a  decree  that  Dawson's  note  be  divided  be- 
tween complainants  and  the  bank  pro  rata, 
according  to  their  actual  demands  against 
John  A.  CNeai;  that  on  May  22, 1880,  O'Neal 
was  indebted  to  the  complainants  in  the  sum 
of  $18,333.68,  and  to  the  bank  in  the  sum  of 
$10,339.85;  that  complainants  were  entitled 
at  said  date,  out  of  the  Dawson  note,  to  the 
■um  of  $12,169.64,  less  the  sums  received  by 

Cthem  from  the  proceeds  of  said  note,  to-wit, 
Ksthe  sum  of  $1,668.69,  paid  May  26, 1880,  and 

*  the  sum  of  $1,842,  paid  June  26, 1880,*with 
interest  from  May  22,  1880;  that  Hunter, 
Evans  &  Co.  recover  from  Dawson  and  his 
sureties  the  sum  of  $8,659.15  principal,  and 
$4,329.67  intereat,  making  a  total  of  $12,- 
988.82,  with  interest  from  date  of  decree  at 
the  rate  of  10  per  cent.,  and  costs;  that  com- 
plainants had  received  the  sum  of  $2,424.56 
In  the  value  of  cattle  sequestered  herein  and 
replevied  by  complainants,  of  which  sum  the 
t»nk  was  entitled  to  $1,311.50;  and  that  the 
bank  recover  of  complainants  said  sum,  with 
execution.  It  further  appearing  that  O'Neal 
replevied  $110  worth  of  cattle  sequestered  on 
the  20th  of  July.  1880,  it  was  decreed  that 
complainants  recover  of  Mary  O'Neal,  ad- 
ministratrix, and  the  sureties  of  O'Neal  on 
the  replevin  bond,  $110,  with  interest  at  8 
per  cent,  per  annum  from  July  20th,  with 
execution,  the  proceeds  of  said  collection  to 
be  distributed  pro  rata  between  complain- 
ants and  the  bank;  that  complainants  re- 
cover of  and  from  the  estate  of  O'Neal,  to  be 
paid  in  the  due  course  of  administration,  the 
the  sum  of  $4,613.81  and  costs,  less  any  sum 
or  sums  received  by  complainants  from  the 
execution  to  be  Issued  against  O'Neal's 
sureties;  and  that  in  the  mean  time  the  costs 
of  this  suit  be  paid  by  complainants  and  the 
bank  pro  rata. 

A.  S.  Lathrop,  for  appellants.  Bavmie 
Robertson,  for  appellees. 

Mr.  Chief  Justice  Fxtller,  after  stating 
the  facts  as  above,  delivered  the  opinion  of 
the  court. 

The  action  of  the  parties  at  Will's  Point,  on 
the  22d  day  of  May,  1880,  so  far  carried  out 
and  consummated  the  agreements  of  March 
20tb  that  neither  the  bank  nor  Hunter,  Evans 
&  Co.  could  thereafterwards  insist  upon 
superiority  of  lien  as  between  themselves; 
and  we  are  satisfied,  upon  a  careful  review 
of  the  evidence,  that  Hunter,  Evans  &  Co. 
were  not  entitled  to  rescind  the  agreements, 
or  treat  them  as  annulled,  on  the  ground  of 

eifraud  in  the  obtaining  of  their  execution. 

gMany  circumstances  are  clearly  made  to  ap- 

•  pear  which  •rendered  it  natural  for  Hunter, 
Evans  &  Co.  to  desire  to  make  just  such 
agreements  as  they  did  make,  and  are  incon- 
sistent with  the  theory  that  they  did  not  act 


with  their  eyes  open.  Although  they  claimed 
a  first  lien  upon  thelarger  part  of  the  cattle 
in  question,  yet  this  was  contested  by  the 
bank  on  the  ground  of  the  invalidity  thereof 
under  the  statute,  as  against  its  mortgage. 
And,  while  it  is  denied  on  the  part  of  Hunter, 
Evans  &  Co.,  the  evidence  of  the  vice-presi- 
dent of  the  bank  is  explicit  to  tlie  effect  that 
the  line  of  credit  extended  to  O'Neal  by  the 
bank  was  on  the  strength  of  the  agreement 
of  William  Hunter  to  guaranty  the  payment 
of  O'Neal's  drafts;  and  that,  as  to  the  par- 
ticular draft  which  created  the  indebtedness 
due  tlie  bank,  the  bank  neglected  to  take  a 
bill  of  lading,  because  it  relied  on  the  state- 
ment of  Hunter  that  the  draft  would  be  hon- 
ored. Questions  such  as  these  demanded 
solution,  and  it  is  not  to  be  wondered  at  that 
Hunter,  Evans  &  Co.,  as  they  say  in  their 
bill,  to  avoid  "litigation,  expense,  and  loss," 
entered  into  these  contracts.  Again,  a  por- 
tion of  his  alleged  indebtedness  to  Hunter, 
Evans  &  Co.  had  always  been  disputed  by 
O'Neal.  O'Neal  had  more  cattle  than  those 
named  in  the  bill  of  sale  to  Hunter,  Evans  & 
Co.,  was  believed  to  have  other  property,  and 
there  is  considerable  evidence  tending  to  show 
that  his  financial  condition  need  not  have 
been  rendered  as  desperate  as  it  subsequently 
apparently  became.  It  was  desirable  th^ 
the  cattle  should  be  sold,  and  the  sale  to  Daw- 
son was  agreeable  to  both  Hunter,  Evans  & 
Co.  and  the  bank,  if  an  agreement  could  be 
made  in  respect  to  the  proceeds. 

In  the  light  of  these  circumstances,  it  would 
require  a  strong  case  of  definite  misrepresen- 
tation as  to  facts,  as  distinguished  from  mere 
matters  of  opinion,  to  be  made  out  before 
these  agreements  could  be  declared  null  and 
void.    Complainants  aver,  in  substance,  that 
O'Neal  represented  that  he  owned  a  large 
number  of  cattle  not  in  the  O  N  brand,  then 
running  in  the  range  in  Van  Zandt  county, 
which  were  not  included  in  the  bill  of  sale 
to  Hunter,  Evans  &  Co.,  but  were  included 
in  the  bank's  mortgage,  and  which  were 
"quite  or  very  nearly  suflJcient  in  value  to 
pay  the  said  O'Neal's  indebtedness  to  the« 
said  bank,"  and  that  they  were  induced  to^ 
'enter  into  said  agreements  in  reliance  on  said*' 
representations,  which  were  false.    But  we 
think  the  evidence  fairly  preponderates  that 
no  such  statements  were  made,  and  certainly 
not  to  the  bank's  knowledge,  and  that  the 
testimony  to  the  contrary  is  given  under  a 
misapprehension  arising   from  O'Neal  ex- 
pressing his  belief  that  be  had  cattle  enough 
in  all  to  pay  both  debts.    And  this  inference 
is  heightened  by  the  fact  that  the  tendency  of 
the  evidence  is  to  establish  that  William 
Hunter,  the  agent  of  Hunter,  Evans  &  Co.. 
was  acquainted   with  O'Neal's  cattle,  and 
must  have  known  that  they  were  principally 
of  the  0  N  brand.     If  the  contention  that 
O'Neal  fraudulently  disputed  so  large  a  part 
of  the  claim  of  Hunter,  Evans  &  Co.  agninBt 
him,  and  then  fraudulently  refused  to  secure 
the  disputed  amount,  were  sustained  by  the 
evidence,  neither  the  bank  nor  Dawsou  should 
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be  held  bound  by  such  conduct  on  his  part 
without  convincing  proof  that  they  partici- 
pated or  acquiesced  in  such  fraud.  And  it 
would  have  been  the  duty  of  Hunter,  Evans 
&  Co.,  if  they  designed  to  attempt  to  set  up 
fraud  in  these  particnlara,  to  have  refused  to 
go  forward  in  consummation  of  the  agree- 
ments on  the  22d  day  of  May  at  Will's  Point. 
When  the  parties  met  there  on  that  day, 
O'Neal  and  Dawson  having  been  in  the 
mean  time  put  to  a  large  expense  on  the 
strength  of  the  agreements,  in  gathering  and 
caring  for  the  cattle  when  and  as  gathered, 
the  amount  due  from  O'Neal  to  Hunter, 
Evans  &  Co.  had  not  been  determined,  and 
O'Neal  insisted  that  their  account  was  er- 
roneous  to  the  extent  of  between  eight  and 
nine  thousand  dollars.  The  undisputed  por- 
tion of  the  claim  was  Anally  set  at  $9,915.74. 
The  debt  due  the  bank  was  admitted  to  be 
(10,839.85,  and  the  price  to  be  paid  for  the 
cattle  by  Dawson,  919,033.  The  attorneys 
of  the  bank  and  Hunter,  Evans  &  Co.  pro- 
ceeded to  ascertain  what  the  pro  rata  shares 
in  the  S19,033  of  the  bank  and  Hunter,  Evans 
ft  Co.  would  be,  and  placed  the  bank's  at 
•9,715.78  and  Hunter,  Evans  &  Co.'s  at 
99,317.22;  these  being  the  proportions  that 
the  undisputed  debt  due  the  bank  of  810,- 
^  S89.85,  and  the  undisputed  debt  of  $9,915.74 
k>due  to  Hunter,  Evans  &  Co.,  were,  respect- 
lively,  entitled  to  receive.  "McCulloch  had 
been  selected  as  the  party  to  accompany  Daw- 
son "in  driving  said  cattle  from  Texas  to  any 
point  said  cattle  may  be  sold,"  to  "have  the 
legal  possession  of  said  cattle,"  and  to  "re- 
ceive the  proceeds  of  the  sale  of  said  cattle 
from  any  and  all  purchasers  of  said  cattle  to 
the  extent  and  amount  of  said  indebtedness 
assumed  by  said  Dawson,"  namely,  inas- 
much as  the  value  of  the  cattle  delivered  to 
Dawson  was  not  equal  to  the  amount  of  the 
indebtedness,  "pro  rata  to  the  extent  of  the 
cattle  received."  The  undisputed  debts  due 
to  Hunter,  Evans  &  Co.  and  the  bank,  the 
price  of  the  cattle,  and  the  proportions  in 
vhich  the  proceeds  were  to  be  distributed, 
having  been  arrived  at,  Dawson  signed  and 
delivered  the  note  for  $19,033;  O'Neal  exe- 
cuted an  absolute  bill  of  sale  to  him;  the  cat- 
tle were  delivered;  and  McCulloch  and  Daw- 
son started  on  the  drive,  it  being  understood 
that  the  cattle  were  to  be  driven  to  market 
beyond  the  boundaries  of  the  state.  On  the 
same  day  Dawson  sold  cattle  to  the  amount 
of  $3,419,  which  was  receipted  for  on  the 
note  by  McCulloch,  and  which  was  divided 
^yro  rata  between  Hunter,  Evans  &  Co.  and 
tbe  bank,  as  agreed  upon  by  their  representa- 
tives at  the  time;  Hunter,  Evans  &  Co.  re- 
ceiving $1,668.56.  On  the  25th  of  May.  Mc- 
Culloch received  from  further  cattle  sold  a 
draft  for  $1,842,  payable  June  22d,  which, 
tMing  payable  to  Hunter,  Evans  &  Co.,  was 
remitted  to  them,  but  McCulloch  at  the  same 
time  drew  a  draft  on  Hunter,  Evans  &  Co. 
in  favor  of  the  bank  for  the  bank's  share, 
according  to  the  proportion  agreed  upon, 
namely,  $939.88;  McCulloch  having  been  in- 
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stmcted  by  the  attorneys  that  of  every  $1,000 
received  he  should  send  Hunter,  Evans  & 
Co.  $482.52,  and  the  bank  $510.48. 

In  our  judgment,  the  execution  and  deliv- 
ery of  his  note  by  Dawson,  and  the  delivery 
of  the  cattle  to  him,  and  O'Neal's  bill  of  sale, 
constituted,  under  the  circumstances,  the 
consummation  of  the  written  agreement,  so 
far  as  he  was  concerned.  The  cattle  be- 
longed to  Dawson,  subject  to  being  retaken 
by  Hunter,  Evans  &  Co.  and  the  bank,  if 
Dawson  did  not  sell  them  by  the  1st  of  Octo- 
ber. All  that  remained  for  Dawson  to  do 
was  to  sell  the  cattle,  and  pay  over  the  pro-, 
ceeds  to  McCulloch,  until  his  note  was  extln-g 
gnished.  •  It  may  be  conceded  that  Hunter,* 
Evans  &  Co.  supposed  on  tbe  22d  of  May  that 
O'Neal  would  be  able  to  secure  the  balance 
due,  but  Dawson  did  not  agree,  as  we  view 
the  transaction,  that  O'Neal  should  do  so, 
nor  was  there  any  reason  why  be  should,  if 
he  paid  tbe  price  agreed  upon  for  the  cattle. 
The  controversy,  if  any,  between  the  other 
parties,  would  be  transferred  to  the  proceeds. 
What  they  all  desired,  and  what  they  all 
agreed  upon,  was  a  sale  of  the  cattle  for  their 
value,  and  the  collection  o(  the  proceeds  of 
such  sale,  and  this  was  effected  in  the  man- 
ner stated  by  tbe  arrangement  with  Dawson, 
who,  however,  was  under  no  obligation  after 
the  cattle  were  delivered  to  him,  except  toao- 
count  for  their  proceeds  to  the  amount  of  the 
note  he  bad  given,  or  surrender  them  in  case 
of  failure  to  realize  before  October  1st. 

We  regard  the  action  of  Hunter,  Evans  Ss 
Co.,  in  commencing  suit  on  the  31st  day  of 
May,  in  the  district  court  of  Montague  coun> 
ty,  against  Dawson  impleaded  with  O'Neal, 
and  taking  possession  of  Dawson's  cattle  by 
writ  of  sequestration,  as  unjustifiable;  and 
hold  that  Dawson  is  entitled  to  recover  such 
damages  as  he  actually  sustained,  by  way  of 
reconvention,  in  this  suit.  We  nre  asked  to 
dismiss  the  bill  altogether,  and  if  it  had  re- 
mained, as  originally  filed,  a  bill  for  the  fore- 
closure of  the  chattel  mortgage  given  Hun- 
ter, Evans  &  Co.,  which  mortgage  had  been 
in  effect  disposed  of  by  the  agreements  of 
March  20th,  that  course  might  have  been 
proper;  but  the  parties  repleaded,  and  the 
bill  as  amended  being  in  the  alternative,  and 
seeking  the  ascertainment  of  the  indebted- 
ness of  O'Neal  to  complainants,  and  the  pay« 
ment  of  their  share  of  the  proceeds  of  the 
cattle,  we  think  it  should  be  retained  and  go 
to  decree,  upon  being  remanded,  in  accord- 
ance with  the  views  herein  expressed.  The 
agreement  between  Hunter,  Evans  &  Co.  and 
the  bank  and  O'Neal  provided  that,  in  case 
of  any  difference  ortrouble  about  the  amount 
of  the  indebtedness  of  O'Neal  to  Hunter, 
Evans  &  Co.  or  the  bank,  the  disputed 
amount,  when  determined  by  agreement, 
suit,  arbitration,  or  otherwise,  sliould  be^ 
paid  from  the  proceeds  of  the  sale  to  Dawson, g 
or  from  security  furnished 'by  O'Neal;  and* 
the  circuit  court  held  that,  when  the  amount 
of  the  claim  of  Hunter,  Evans  &  Co.  was  de- 
termined in  the  suit,  they  should  participate 
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pro  rata  in  the  fand  derived  from  Dawson's 
note,  and  from  property  of  O'Neal  realized 
upon  oatside  of  that. 

As  it  is  clear  that  O'Neal  was  liable  for 
very  much  the  larger  part  of  the  amount  dis- 
puted by  him,  so  that  the  pro  rata  propor- 
tions arrived  at  at  Will's  Point  were  incor- 
rect, and  as  we  do  not  perceive  th»t  the  bank 
is  so  situated  as  to  be  equitably  entitled,  un- 
der all  the  circumstances,  to  insist,  upon  the 
principles  of  estoppel  or  otherwise,  that  the 
proportions  as  then  estimated  must  necessa- 
rily remain  unchanged,  we  are  not  inclined 
to  challenge  the  conclusion  reached  by  the 
circuit  court  in  this  regard.  It  appears  from 
the  evidence  that  after  Dawson  replevied  the 
cattle  he  sold  them,  and  paid  the  balance  due 
upon  his  note  into  the  bank  to  abide  the  re- 
sult of  this  suit,  but  at  what  date  this  de- 
posit was  made,  and  the  exact  amount  of  it, 
does  not  appear.  The  sums  of  $3,419  and 
$1,842  had  already  been  paid  upon  the  note, 
leaving  a  principal  sum  of  $13,772;  but  the 
note  bore  10  per  cent,  interest,  which  must 
be  added  down  to  the  date  of  the  payment 
into  the  bank.  Upon  a  supplementary  writ 
of  sequestration,  dated  June  21,  1880,  and 
directed  to  the  sheriff  of  Van  Zandt  county, 
247  cattle  belonging  to  O'Neal  were  taken, 
of  which  he  replevied  21  cows  and  calves, 
worth  $110,  and  gave  bond  therefor  July  17; 
and  on  the  20th  of  July  the  remainder  of 
said  cattle  were  delivered  to  Hunter,  Evans  & 
Co.,  being  valued  by  the  sberifC  at  $2,424.56, 
Hunter,  Evans  &  Co.  giving  bond  in  tlie  pe- 
nal sum  of  85,000.  These  cattle,  it  is  testi- 
fied to  by  O'Neal  and  Allen,  were  worth  $15 
a  head,  with  the  exception  of  a  few  calves, 
which  were  worth  about  $7  a  head.  Hunter, 
Evans  &  Co.  sold  196  of  them  for  $2,141.50. 
The  circuit  court  found  their  value  to  be  that 
fixed  by  the  sheriff,  namely.  $2,424.56,  and 
with  that  we  are  content.  In  the  view  which 
we  take  of  the  conduct  of  Hunter,  Evans  & 
Co.,  tliey  are  to  be  held  to  have  received  this 
^$2,424.56  July  20,  1880,  and  to  account  also 
gfor  $110  as  of  July  17,  1880,  leaving  them 
*  to  pursue  for  their  own*benefit  the  sureties 
on  O'Neal's  bond.  The  fund,  therefore,  to 
be  divided  pro  rata,  consists  of  the  amount 
of  the  Dawson  note,  with  suclf  interest  as  ac- 
crued thereon  down  to  the  date  of  the  pay- 
ment by  Dawson  into  the  bank,  and  of  the 
$2,424.56,  and  of  the  $110. 

As  of  what  date  stiall  the  proportions  in 
which  this  fund  is  to  be  divided  between 
Hunter,  Evans  &  Co.  and  the  bank  be  ascer- 
tained? We  believe  it  most  equitable  that 
this  pro  rata  division  should  be  determined 
as  of  the  date  that  Dawson  paid  the  money 
into  the  bank.  In  arriving  at  the  amount 
actually  due  from  O'Neal  to  Hunter,  Evans 
&  Co.,  for  the  purpose  of  distributing  tlie 
fund,  we  think  the  account  attached  to  the 
bill  may  be  treated  as  sufficiently  shown  by 
the  evidence  to  be  correct,  with  the  excep- 
tion of  some  of  the  Interest  charges,  which 
are  calculated  at  10  per  cent.,  and  which 
ought  not  to  be  compounded.    The  rate  of 


interest  In  the  state  of  Illinois  In  1879-80 
was  6  per  cent.,  but  in  all  written  contracts 
it  was  lawful  for  the  parties  to  stipulate  or 
agree  that  8  per  cent,  per  annum  should  be 
paid,  and  it  was  provided  that  any  person  or 
corporation  who  should  contract  to  receive  a 
greater  rate  of  interest  or  discount  than  8 
per  cent,  should  forfeit  the  whole  of  said  in- 
terest so  contracted  to  be  received,  and  lie  en* 
titled  only  to  recover  the  principal  sum. 
Bev.  St.  HI.  1881,  c.  74,  p.  615.  In  the  state 
of  Texas  the  rate  of  interest,  when  no  speci- 
fied rate  was  agreed  upon,  was  8  per  cent., 
which  applied  to  open  accounts  from  the  1st 
day  of  January  after  the  same  were  made. 
The  parties  to  any  written  contract  might 
agree  to  and  stipulate  for  any  rate  of  inter- 
est, not  exceeding  12  per  cent,  per  annum. 
Bev.  St.  Tex.  1879,  p.  433. 

We  agree  with  appellee's  counsel  that  the 
statutes  of  Texas  do  not  apply,  and  are  of 
opinion  that  Hunter,  Evans  &  Co.  are  en- 
titled to  receive  interest  at  no  greater  rate 
than  that  fixed  by  the  laws  of  Illinois.  As 
usury  was  not  pleaded  by  O'Neal,  we  shall 
not  disturb  in  the  account  the  discounts  of^ 
his  notes  and  the  $50  interest  charged  as  of  g 
August  20th:  but  we'are  not  convinced  that*- 
O'Neal  acquiesced  in  any  of  the  charges  of 
interest  after  that.  These  charges  up  to 
February  20,  1880,  amounted  to  $875.76. 
The  balance  shown  February  20,  1880,  was 
$17,871.34,  and  $875.76  being  deducted  leaves 
$16,995.58.  Taking  this  as  a  basis,  interest 
may  be  calculated  on  the  average  monthly 
balances  after  August  20,  1879,  at  the  rate 
of  6  per  cent.,  down  to  the  date  at  which 
Dawson  paid  the  balance  due  on  his  note  into 
the  bank,  and  then  added  to  the  principal 
sum.  This  will  give  the  amount  due  to 
Hunter,  Evans  &  Co.  as  of  that  date,  if  they 
had  received  no  payments  thereon  in  the  in- 
termediate time.  Tiie  bank's  debt  should  be 
ascertained  as  of  the  same  date,  namely,  the 
date  when  Dawson  paid  the  balance  on  bis 
note  iuto  the  t>ank,  by  adding  the  interest  to 
O'Neal's  note  held  by  it  of  $9,810.11,  diited 
December  10,  1879,  according  to  its  terms. 
The  proportion  of  the  fund  to  go  to  each  of 
the  debts  so  ascertained  can  then  be  arrived 
at.  From  the  pro  rata  amount  to  come  to 
Hunter,  Evans  &  Co.  should  be  deducted  the 
payments  of  $1,668.56,  May  22d,  and  $1,842, 
June  22d,  and  the  sum  of  $110,  July  17Ui, 
and  of  $2,424.56  as  of  July  20th,  with  inteiw 
est,  and  the  balance  of  the  pro  rata  amount 
should  be  decreed  to  be  paid  out  of  the  money 
deposited  by  Dawson  as  of  the  date  of  such 
deposit,  the  bank  retaining  the  remainder; 
and  at  the  same  time  provision  should  be 
made  for  the  production  and  cancellation  of 
Dawson's  note,  the  discharge  of  the  sureties 
upon  his  forthcoming  or  replevin  bond,  and 
the  payment  of  his  claim  in  reconvention. 
While  the  case  was  pending  in  the  circuit 
court,  John  O'Neal  died,  and  the  cause  was 
revived  as  to  Mary  O'Neal,  his  administra- 
trix. She  did  not  appeal,  and  the  bank  and 
Dawson  petitioned  the  court  to  be  allowed 
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an  appeal  as  between  themselves  and  Hun 
ter,  Evans,  and  Buel,  the  complainants, 
■which  was  ordered  by  the  court  as  to  said 
two  defendants,  who  perfected  their  appeal 
accordingly.  This  was  proper,  as,  with  the 
«  matters  complained  of  by  the  bank  and  by 
M  Dawson,  O'Neal's  estate  had  no  concern 
•  The*total  balance  of  the  indebtedness  due 
from  that  estate,  t^ter  all  payments  and 
money  realized  were  applied,  would  be  the 
same,  irrespective  of  the  proportion  of  such 
balance  found  due  to  each  of  the  two  credit- 
ors. The  decree  was  severable  In  fact  and 
in  law,  and  the  bank  and  Dawson  were  en- 
titled to  prosecute  their  appeal  without  join- 
ing their  co-defendant,  who  did  not  think 
proper  to  question  the  judgment.  And 
while,  in  order  to  a  correct  distribution  of 
the  fund,  it  becomes  necessary  to  find  the  in- 
debtedness of  O'Neal  to  Hunter,  Evans  & 
Co.  and  to  the  bank,  this  is  not  a  determina- 
tion of  the  amount  remaining  due  after  the 
distribution  is  made,  with  intent  to  a  decree 
over  against  O'Neal's  estate  therefor,  as  the 
decree  originally  entered,  so  far  as  relates  to 
that,  stands  unappealed  from  by  either  of  the 
parties  concerned.  The  decree  of  the  circuit 
court  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  proceed  in  con- 
formity with  this  opinion. 


(U»  U.  8.  512) 

Ktmbkrly  0.  Asms  et  dl. 

(March  6, 1889.) 

1.  RnutEKOB— Bt  Conbbmt— Eftsot  of  Rifost. 
Wliere  the  parties  consent  to  a  reference  to  a 
master  In  ohancerr  to  hear  and  decide  all  the 
iasoea,  and  report  nis  findings  both  of  fact  and 
law,  and  snoh  reference  is  entered  as  a  rule  of 
tbe  oonrt,  his  findings  are  to  be  taken  as  pra- 
•omptively  correct,  and  subject  only  to  be  re- 
viewed under  the  reservation  in  the  consent  and 
order  of  the  court,  when  there  has  been  mani- 
fest error  In  the  consideration  given  to  evidence, 
or  in  the  application  of  the  law. 

S.  PiLBTirSBSHIF— RlOHTBOFP^BTKBRSniTEBSBSI. 

PlaintUt  and  defendant  formed  a  partnership 
for  the  purchase  and  sale  of  minerals  and  min- 
ing lands,  and  defendant  was  appointed  agent  of 
the  firm,  on  a  salary.  He  visited  the  west,  and 
ln8i>eoted  several  mines,  including  the  Q.  C. 
mine;  his  expenses  being  paid  bv  the  firm.  Aft- 
er his  return,  he  consulted  with  plaintlfl  as  to 
the  pnnshase  of  shares  in  the  O.  Cf.  mine,  which 
required  more  money  than  the  partnership  had, 
and  it  was  agreed  between  them  that  the  money 
therefor  should  be  obtained  by  defendant  from 
a  friend  of  defendant,  if  possible.  Tbe  loan  was 
BO  obtained,  but  it  was  agreed  that,  in  case  It 
should  not  be  obtained,  plaintifF  would  raise  a 
snm  nearly  equal  to  one-half  of  that  required  for 
the  pnrohase.  The  shares  were  purchased  by 
defendant  in  his  own  name,  which  was  custom- 
ary; no  property  being  purchased  in  the  name 
of  the  firm.  Held,  that  the  purchase  was  made 
in  the  interest  of  the  partnership,  and  that  plain- 
tiff was  entitled  to  half  the  profits,  after  the  re- 
payment of  the  loan. 
&  Sams— EsTOFFBii. 

The  day  after  the  dissolution  of  the  partner- 
ship defendant  executed  an  instrument,  agree- 
ing to  convey  to  plaintiff  a  half  interest  in  all 
mining  lands  or  claims  or  stocks  in  mining  inter- 
ests which  defendant  held,  but  excepted  tbe  in- 
terest claimed  by  him  in  the  Gt.  C.  mine;  stating 
ilutt  said  interest  should  belong  to  him.  The  in- 
stnunent  was  delivered  to  a  third  person,  and 
was  not  shown  to  plaintiff  till  four  months  there- 


after, when  he  wrote  to  defendant,  protesting 
against  the  latter's  claim,  and  stated  that  saiu 
interest  belonged  to  them  jointly,  and  that  he 
would  have  half  of  it,  if  be  was  compelled  to  ob- 
tain it  by  legal  proceedings.  It  was  not  shown 
that  defendant  received  this  letter,  though  it 
was  mailed  to  his  address.  Held,  that  it  would 
be  presumed  he  received  it;  and,  in  any  event, 
there  was  no  assent  by  plaintiff  to  defendant's 
claim. 

Appeal  from  the  Circnit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Ohio,^ 
Eastern  Division.  g 

•On  the  27th  of  April,  1878,  the  complain-* 
ant,  Kimberly,  and  the  defendant  Hannah 
M.  Arms,  executed  tbe  following  articles  of 
agreement: 

"  Articles  of  agreement  made  and  concluded 
this  27th  day  of  April,  A.  D.  1878,  by  and 
between  Hannah  M.  Arms,  of  Youngston, 
Mahoning  county,  and  state  of  Ohio,  party 
of  tbe  Qrst  part,  and  Feter  L.  Kimberly,  of 
Sharon,  Mercer  county,  and  state  of  Pennsyl- 
vania, of  the  other  part,  witnesseth,  that  tbe 
said  parties  have  agreed,  and  by  these  pres- 
ents do  agree,  to  associate  themselves  In  th« 
art,  trade,  and  business  of  leasing,  prospect- 
ing, buying,  mining,  working,  and  operating 
and  dealing  in  lead,  iron,  silver,  gold,  and 
other  minerals,  together  with  the  lands  on 
which  the  same  may  be  located,  and  to  do 
and  perform  all  things  belonging  to  said  trade 
or  business,  which  said  copartnership  shall 
commence  on  the  27th  day  of  April,  A.  D., 
1878,  and  continue  until  dissolved  by  either 
or  both  of  said  parties;  and  to  that  end  and 
purpose  said  Hannah  M.  Arms  has  this  day 
paid  in  as  capital  stock  six  thousand  dollars, 
and  the  said  Peter  L.  Elmberly  has  paid  in 
as  capital  stock  six  thousand  dollars,  which 
said  twelve  thousand  dollars  shall  be  used, 
laid  out,  and  employed  In  common  between 
them,  for  their  mutual  advantage.  It  is  also 
agreed  that  all  gains,  profits,  and  increase  as 
shall  arise  by  reason  of  said  Joint  business 
shall  be  divided  equally,  share  and  share 
alike,  between  said  parties,  and  that  all  losses 
that  shall  happen  to  said  joint  business  shall 
be  shared  and  borne  equally  between  said^ 
parties  alike.  That  said,  business  shall  beg 
carried  on  under  tbe  name  and  style  of  'Arms* 
&  Kimberly,  Charles  D.  Arms,  Agent.' 
That  Charles  D.  Arms  shall  act  as  agent  for 
said  firm,  and  receive  In  compensation  for  his 
services  the  sum  of  twenty-five  hundred  dol- 
lars per  annum,  or  at  that  rate,  while  in  their 
employ.  That  said  business  shall  be  carried 
on  in  the  territories  or  states  in  the  United 
States,  or  some  of  them. 

"Witness  our  hands  and  seals  the  day  and 
year  aforesaid,  at  Youngstown,  0. 

"P.  L.  KiMBBBLT.        [Seal.] 
"Hannah  M.  Arms.    [Seal.]" 

Hannah  M.  Arms  was  the  wife  of  the  de- 
fendant Charles  D.  Arms,  and  the  instru- 
ment, though  signed  by  her,  was  intended 
to  express  an  agreement  on  his  part,  his  name 
not  being  used,  because  at  the  time  be  was 
financially  embarrassed.  She  was  always 
treated  as  a  mere  nominal  party,  and  he  was 

treated  as  the  real  party.    On /the  10th  cdL^ 
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May  following,  SlmlMrly,  having  become  em- 
barrassed financially,  assigned  his  interest  in 
the  partnership  thus  formed  to  Edwin  M. 
Ohl.  This  assignment  was  made  to  prevent 
any  interruption  in  the  business  of  the  part- 
nership, Arms  having  already  gone  to  Ari- 
zona in  its  prosecution.  Kimberly  tool:  at 
the  time  from  Ohl  a  declaration  showing  that 
the  latter  had  no  personal  interest  in  the 
partnership,  or  in  the  properties  that  had 
been  or  might  be  acquired  by  it,  but  held  the 
interest  assigned  to  him  as  the  trustee  of 
Elimberly.  In  all  subsequent  proceedings 
Kimberly  and  Charles  D.  Arms  considered 
and  treated  each  other  as  the  real  and  sole 
parties  in  the  partnership,  and  as  solely  in- 
terested in  the  properties  which  it  acquired. 
Under  this  contract,  and  about  the  1st  of 
May  following,  Arms  went  to  Arizona  on 
the  business  of  the  firm,  taking  with  him  all 
its  capital,  viz.,  $12,000,  to  use  in  its  busi- 
ness, and  to  pay  his  expenses  and  salary. 
While  there  he  had  his  headquarters  at 
Tucson,  the  capital  of  the  territory,  where  he 
became  acquainted  with  two  persons  by  the 
name  of  Witherell  and  Gage,  who  were 
largely  interested  in  property  known  as  the 
IS  "Grand  Central  Mine,"  which  was  reputed  to 
2  be  of  great  value,  and  was  owned  by  tlie 
•  Grand  Central  Mining  Company*of  Arizona, 
a  corporation  created  under  the  laws  of  Mis- 
souri. From  them  Arms  learned  of  the  re- 
puted value  of  the  property,  and  very  natur- 
ally became  desirous  of  examining  it,  and,  if 
found  to  be  as  valuable  as  reported,  to  acquire 
an  interest  in  it.  Accordingly,  in  November 
following.  In  company  with  Witherell  and 
two  other  persons,  by  the  names  of  Whiteside 
and  Austin,  who  were  also  Interested  In  the 
mine,  be  went  to  see  the  property,  traveling 
a  distance  of  about  200  miles,  a  portion  of 
the  way  through  the  Apache  territory,  where 
they  had  an  escort  of  soldiers.  The  expenses 
attending  this  visit  were  large,  and  were 
borne  by  Arms  and  Kimberly.  Arms  ex- 
amined the  property,  and  found  good  ore  in 
it.  He  was  informed  by  one  of  his  compan- 
ions, Whiteside,  that  he  had  in  a  crude  way 
reduced  four  tons  of  ore,  and  obtained  9900 
in  silver.  Soon  afterwards  Arms  returned 
to  Ohio,  met  Kimberly,  and  reported  that  he 
had  expended  ail  the  moneys  of  the  firm,  ex- 
cept three  twenty-dollar  gold  pieces.  It  does 
not  appear  that  any  further  account  of  his 
expenditure  of  the  moneys  was  ever  ren- 

On  the  24th  of  March,  1879,  Arms  and  Kim- 
berly, after  consultation,  concluded  tliat  it 
was  advisable  to  increase  the  capital  of  their 
firm  to  $25, 000,  and  accordingly  did  so,  indors- 
ing upon  the  original  articles  an  agreement  tu 
that  eflect,  signed,  "H.  M.  Abms,  by  C.  D. 
Aems,  "  and  "E.  N.  Ohl,"  and,  pursuant  to  it, 
each  party  paid  $6,500,  Kimberly  paying  his 
share  to  Arms.  With  this  increased  capital 
Arms  returned  to  Arizona,  leaving  about  tlie 
1st  of  April,  and  was  there  until  some  time 
in  the  following  July.  Other  sums  were  ad- 
vanced by  Kimberly  in  the  business  of  the 


Ann  as  they  were  from  time  to  time  needed. 
While  in  the  territory  Arms  again  made  a 
visit  to  the  Grand  Central  mine  in  company 
with  a  mining  expert  whom  he  had  em- 
ployed.   The  expenses  of  the  trip  and  for  the 
services  of  the  expert  were  charged  to  the 
firm  and  paid.    It  is  not  necessary  to  state 
here  the  different  steps  taken  by  Arms  which 
resulted  in  his  acquiring  an  interest  in  the 
Grand  Central  mine  by  the  purchase  of  a 
large  number  of  shares  of  the  company  own-9 
ing  it,  with  moneys  borrowed  of  one  N.  K.J 
Fairbank,  of  Chicago  ;*f or  the  facts  respect-* 
ing  this  transaction  are  detailed  in  the  find- 
ings of  the  master  to  whom  the  case  was  re- 
ferred, which  are  hereafter  given.    The  cap- 
ital of  the  firm  and  other  sums  advanced  by 
Kimberly  were  invested  in  various  mining 
properties  in  Arizona  and  Colorado,  the  title 
of  some  of  which  was  taken  in  his  name, 
and  of  some  in  the  name  of  Ohl,  but  ^I 
claims  arising  out  of  them  have  been  ad- 
j  usted  and  settled  between  the  partners.    The 
only  remaining  subject  of  controversy  be- 
tween them  grows  out  of  the  interest  which 
Arms  acquired  in  the  stock  of  the  Grand  Cen- 
tral Mining  Company;  Kimberly  claiming 
that  such  interest  belonged  to  the  firm,  and 
consequently  that  an  undivided  half  thereof 
inured  to  him,  and  Arms  claiming  that  the 
interest  was  acquired  by  him  in  his  own 
right,  and  belonged  to  him  individually.    The 
present  suit  is  brought  to  determine  this  dis- 
puted matter;  the  complainant,  Kimberly, 
asking  for  an  adjudication  in  his  favor,  and 
an  accounting  by  Arms  for  the  stock  held 
by  him  in  the  Grand  Central  Mining  Com- 
pany, and  for  certain  shares  in  the  Kew 
York  Grape  Sugar  Company,  which  he  had 
acquired  by  a  sale  of  some  shares  of  the  min- 
ing company.    The  bill  contains  all  the  aver- 
ments necessary  to  present  the  claim  of  Kim- 
berly, and  the  answer  of  A.rm8  contains  all 
the  averments  necessary  to  disclose  his  de- 
fense.   The  answers  of  the  other  defendants 
are  not  material  upon  the  matters  in  contro- 
versy.    Replications  to  the  answers  being 
filed,  testimony  was  taken  for  some  time, 
when,  on  the  16tfa  of  May,  1884,  the  parties 
consented  that  the  case  should  be  referred  to 
a  master  "  to  hear  the  evidence  and  decide  all 
the  issues"  between  them,  and  upon  such 
agreement,  and  at  the  request  of  the  parties, 
the  court  on  that  day  entered  the  following 
order:  "By  consent  and  request  of  all  the 
parties  herein,  it  is  ordered  by  the  court  that 
Hon.  Richard  D.  Harrison  be,  and  is  hereby, 
appointed  a  special  master  herein  to  hear  the 
evidence,  and  decide  all  the  issues  between 
the  parties,  and  make  his  report  to  this  court, 
separately  statingrs  his  finding  of  law  and  fact, 
together  with  all  the  evidence  introduced  be-^. 
fore  him,  which  evidence  shall  thereby  be-^ 
come  part  of  the  report,  which'report  shall* 
be  subject  to  like  exceptions  as  other  reports 
of  masters.    It  is  further  ordered,  by  like 
consent  and  request,  that  said  master  shidl 
proceed  upon  twenty  days'  notice  from  either 
party  to  hear  and  determine  said  issues,  and 
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with  full  power  and  authority  to  grant  such 
adjournments,  amendments,  exceptions,  and 
motions  as  might  be  granted  by  the  court  if 
the  trial  was  by  the  court." 

Shortly  after  this  order  was  made  a  hear- 
ing was  commenced  before  the  master,  and 
two  weeks  were  occupied  In  taking  testi- 
mony, and  in  the  arguments  of  counsel. 
After  holding  the  case  under  consideration 
until  April  17,  1885,  a  period  of  11  months, 
the  master  made  his  report,  of  which  the 
following  are  the  most  important  parts  for 
the  decision  of  the  case,  in  addition  to  the 
facts  stated  above: 

"The  report  of  Bichard  A.  Harrison,  spe- 
cial master  in  chancery,  to  whom  this  cause 
stands  referred  for  the  purpose  of  hearing 
the  evidence  and  determining  all  the  issues 
between  the  parties,  and  making  his  report 
to  said  court,  separately  stating  his  findings 
of  law  and  fact,  together  with  all  the  evi- 
dence introduced  before  him,  pursuant  to  an 
interlocutory  decree,  rendered  at  April  term, 
A.  D.  1884.  Having  heard  the  evidence  in 
the  presence  of  the  parties  and  their  counsel, 
and  the  arguments  of  counsel  for  the  parties, 
in  the  city  of  Cleveland,  my  findings  of  fact, 
from  such  evidence,  upon  all  the  issues  be- 
tween the  parties,  are  as  follows:  [The  first 
six  findings  set  forth  substantially  the  facts  as 
to  the  formation  of  the  partnership  between 
Arms  and  Kiml>erly,  its  object,  the  original 
capital  put  in,  and  its  subsequent  increase, 
the  visit  of  Arms  to  Arizona  on  its  business, 
and  the  purchase  of  mining  properties  there, 
which  are  narrated  above.] 

"(7)  In  the  years  1878  and  1879.  prior  to 
October,  1879,  said  Charles  D.  Arms,  while 
acting  as  the  agent  of  said  partnership,  and 
as  a  partner  of  said  Kimberly,  and  while  re- 
^ceiving  a  salary  from  said  partnership,  and 
gat  the  expense  of  said  partnership,  visited  the 
r  Tombstone  district  of  Arizona,  and  tlie*min- 
log  claim  then  known  as  the  '  Grand  Central 
Mine,'  which  is  in  said  district,  and  ex- 
amined the  same,  and  thus  acquired  a  knowl- 
edge of  the  property. 

"(8)  In  the  fall  of  1879  the  Grand  Central 
Mining  Company  of  Arizona,  a  Missouri  cor- 
poration, having  previously  been  organized 
with  a  capital  stock  of  800  shares  of  the  par 
valae  of  $500  per  share,  representing  the 
said  propeity  known  as  the  <  Grand  Central 
Mine,'  E.  B.  Gage  and  W.F.  WithereU,  who 
were  the  holders  of  a  large  portion  of  said 
capital  stock,  proposed  to  sell  a  portion  of  the 
stock  so  held  by  them  to  said  Charles  D. 
Arms;  whereupon  Arms  in  October,  1879, 
came  to  Sharon,  Pa.,  where  said  Kimberly 
lesided,  and  there  met  said  Kimberly;  where- 
upon it  was  agreed  between  them  that  said 
Arms  should  go  to  Chicago,  and  there  ar- 
range with  N.  K.  Fairbank,  if  possible,  to 
fnmisb  the  money  to  purchase  stock  in  said 
Grand  Central  Mining  Company  of  Arizona; 
whereupon  said  Arms  did  go  to  Chicago,  and 
did  arrange  with  said  Fairbank  to  furnish 
•87,500  for  the  purchase  of  said  stock,  and 
then  returned  to  Youngstown,  Ohio,  and 


there  again  met  said  Kimberly,  and  Informed 
him  of  the  arrangement  he  had  made  with 
said  Fairbank;  whereupon  it  was  furtlier 
agreed  between  said  Arms  and  Kimberly 
that  if,  when  Arms  got  back  to  Arizona,  and 
required  the  money  to  purchase  said  stock, 
said  Fairbank  should  fail  to  furnish  it,  then 
said  Kimberly,  upon  being  notified  of  Fair- 
bank's  failure  or  refusal  to  furnish  the 
money,  would  furnish  at  least  $37,500  for 
that  purpose. 

"(9)  Immediately  after  making  the  ar- 
rangement last  aforesaid,  said  Arms  returned 
to  Arizona,  and  there,  on  the  13th  of  No- 
vember, 1879,  obtained,  in  writing,  from 
said  Gage  and  Witberell,  an  option  to  pur- 
chase from  them  225  shares  of  said  stock  at 
the  price  of  $87,500,  in  four  months  from 
said  date.  Said  Gage  and  Witberell  also 
agreed  to  give  said  Arras  40  additional  shares 
of  stock,  in  case  he  should  finally  elect  to 
purdiase  said  225  shares  under  said  option; 
and,  as  a  part  of  said  transaction,  said  With- 
erell  also  purchased  of  said  Arms  the  inters 
est  of  said  Arms  and  Kimberly  in  certain  ^ 
mining  properties  known  as  the  <  Mexican  g 
Mine,'  at  and'for  the  price  of  $4,500.  Ait-* 
erwards,  and  prior  to  March  4,  1880,  said 
Arms  elected  to  purchase  said  stock  under 
said  option;  and,  of  said  225  shares. 

He  received 210  shares 

Also  said  (bonus; 40      " 

He  also  purchased  of  George  P.  Reed. .    51      ** 
And  of  £.  B.  Gage. 23      « 

Making  In  all,  acquired  by  said  Arms  324  * 
"(10)  For  the  purchase  of  324  shares,  and 
for  assessments  upon  said  stock  to  pay  the 
expenses  of  developing  said  mine  and  for 
machinery,  said  Fairbank  advanced  to  said 
Arms  various  sums  of  money,  from  time  to 
time;  which  sums,  including  interest  there- 
on up  to  October  13, 1880,  aggregated  $162,- 
498.08.  On  or  about  the  13th  of  October, 
188U,  said  Arms  and  Fairbank  made  a  set- 
tlement of  the  moneys  so  advanced  by  said 
Fairbank  and  of  the  stock  so  acquired  by 
said  Arms;  and  said  Fairbank  received  and 
accepted  from  said  Arms  184  shares  of  said 
324  shares  of  stock,  in  full  payment  and  sat- 
isfaction of  the  moneys  so  advanced  by  him, 
leaving  said  Arms  the  holder  of  140  shares 
of  said  stock. 

"  (1 1)  Afterwards,  to- wit,  on  or  about  the 
day  of ,  1881,  the  Grand  Cen- 
tral Mining  Company,  an  Ohio  corporation, 
and  a  defendant  in  this  suit,  was  formed  and 
organized,  with  a  capital  stock  of  100,000 
shares  of  the  par  value  of  $100  per  share; 
and  said  Arms  converted  said  140  shares  of 
said  Missouri  corporation  into  17,500  stiares 
of  said  Ohio  corporation. 

"(12)  On  the  4th  of  March.  1880,  the  part- 
nership  between  said  Arras  and  Kimberly 
was,  by  mutual  consent,  dissolved  by  them; 
Arms  then  claiming  that  said  interest  in  said 
Grand  Central  Mining  Company  was  his  own 
individual  property,  which  claim  said  Kim- 
berly then  dispute],  and  insisted  that  said 
interest  belonged  to  said  Arms^and  himself 
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Jointlf,  in  equal  prop<Ml;ions.    On  the  5th  of 

March.  1880,  said  Edwin  N.  Ohi  signed  and 

delivered  to  said  Arras  an  instrument  of 

a  writing  whereby  he  (said  Ohl)  agreed  to  con- 

S  vey,  upon  demand,  the  property  held  by  him 

•  for  said  firm  to  said  Arms*and  Kimberly; 
and  said  Arms,  at  the  same  time,  signed  and 
delivered  to  said  Ohl  an  instrument  of  writ- 
ing, whereby  he  (said  Arms)  agreed  to  con- 
vey  to  said  Kimberly,  upon  demand,  all  the 
undivided  one-half  interest  or  interests  which 
he  (said  Arms)  had  in  mining  lands  and 
claimsl  or  stocks  in  mining  interests  or 
claims,  in  the  territory  of  Arizona,  except 
his  interest  in  what  was  known  as  the 
<  Grand  Central  Mining  Company,'  which 
said  interest,  it  was  provided  in  said  instru- 
ment, should  belong  to  the  said  Charles  D. 
Arms  absolutely. 

"(13)  Said  last-mentioned  instrument  of 
writing  was  not  shown  to  said  Kimberly, 
and  he  had  no  knowledge  of  its  provisions 

until  on  or  about  the day  of  .Tuly, 

1880,  when,  upon  seeing  and  examining  the 
same  for  the  first  time,  and  after  consulta- 
tion with  legal  counsel,  he,  said  Kimberly, 
on  the  22d  of  July,  1880,  wrote,  addressed, 
and  mailed  to  said  Arms,  at  Youngstown, 
Ohio,  (his  post-office  address.)  a  letter  notify- 
ing him  that  he,  said  Kimberly,  would  not 
consent  that  said  Arms  should  hold  said  in- 
terest in  said  Grand  Central  Mining  Company 
as  his  own  property,  and  insisting  that  said 
interest  belonged  to  them  jointly,  and  that 
he,  Kimberly.  would  have  his  half  of  it,  if  he 
was  compelled  to  get  it  at  the  end  of  a  law- 
suit. The  evidence  does  not  prove  that 
Arms  actually  received  said  letter,  and  I 
therefore  do  not  find  he  received  it.  Said 
Kimberly  did  not  know  that  said  first-men- 
tioned instrument  was  executed  until  after 
July,  1880. 

"(14)  On  the day  of  August,  1881, 

said  Edwin  N.  Ohl  reconveyed  all  of  his  in- 
terest in  said  business  to  said  Feter  L.  Kim- 
berly. 

"(15)  On  the  2d  day  of  September,  1881, 
said  Kimberly,  by  his  attorney,  requested  of 
said  Charles  D.  Arms,  who  was  the  president 
of  said  Grand  Central  Mining  Company,  per- 
mission to  examine  the  records  and  books  of 
said  company,  and  also  that  said  Arms  should 
account  with  him,  said  Kimberly,  for  all  the 
business  that  he,  said  Arms,  had  done  since 
be  and  said  Kimberly  had  gone  into  the  rain- 
ing business,  all  of  which  said  Arms  refused 
to  do. "  [The  sixteenth  and  seventeenth  Bnd- 
^  ings  sliow  that,  out  of  the  17,500  shares  of 
m  stock  of  the  Grand  Central  Mining  Company, 

•  Arms*8old  to  different  parties,  in  1881  and 
1882, 4,800  shares,  receiving  therefor  in  cash 
S68,900,  and  from  Jebb  and  Bond  625  shares 
of  stock  in  the  New  York  Grape  Sugar  Com- 
pany, and  during  those  years  received  cash 
dividends  on  his  shares  amounting  to  $81,- 
775.1 

"Upon  the  foregoing  findings  of  fact  my 
findings  of  law  are  as  follows:  (1)  That  the 
12,700  shares  of  stock  in  the  Grand  Central 


Mining  Company  standing  In  the  name  of  said 
Charles  D.  Arms  on  the  14th  of  August, 
1882,  and  said  625  shares  of  stock  in  the  K'ew 
York  Grape  Sugar  Company,  received  by  said 
Charles  D.  Arms  from  said  William  T.  Jebb 
and  H.  G.  Bond,  belong  to  said  copartner- 
ship of  Arms  &  Kimberly,  composed  of  said 
Charles  D.  Arms  and  Peter  L.  Kimberly.  and 
that  said  Feter  L.  Kimberly  is  entitled  to 
have  one-half  ot  said  12,700  shares  of  stock 
and  one-half  of  said  625  shares  of  stock  trans- 
ferred to  him.  (2)  That  the  several  sums  of 
money  received  by  said  Charles  D.  Arms,  from 
the  sales  made  by  him  of  stock  in  the  Grand 
Central  Mining  Company,  as  well  as  the  sev- 
eral sums  of  money  received  by  him  asdivi- 
dends  on  stock  held  by  him  in  said  company, 
also  belong  to  said  copartnership  of  Arms 
&  Kimberly,  composed  as  aforesaid  of  said 
Charles  D.  Arms  and  Peter  L.  Kimberly,  and 
that  said  Charles  D.  Arms  is  liable  to  said 
Peter  L.  Kimberly  for  one-half  of  said  several 
sums  of  money,  together  with  interest  on  such 
one-half,  at  the  rate  of  six  per  cent,  per  annum 
from  the  respective  dates  when  said  moneys 
were  received  by  said  Charles  D.  Arms." 

Then  follows  a  statement  showing  the 
amount  due  from  Charles  D.  Arms  to  Feter 
L.  Kimberly,  on  account  of  moneys  thus  re- 
ceived by  Arms,  and  also  a  statement  of  the 
depositions  ofTered  to  the  master  by  the  re- 
spective parties,  which  were  returned  with 
his  report  to  the  court.  The  report  concludes 
as  follows: 

"The  foregoing  is  all  the  evidence  ofFered 
by  either  party.    On  the  hearing,  counsel  for 
the  respective  parties  agreed  that  all  the  evi-. 
dence  so  offerod,  on  either  side,  should  beg 
read*  subject  to  the  objections  by  either  party* 
on  the  ground  of  incompetency  or  irrele- 
vancy, and  the  same  was  read  accordingly. 

"Bwpectf  ully  submitted, 

"B.  A.  Harbison,  Special  Master." 

Several  exceptions  were  taken  by  the  de- 
fendants to  the  report,  amounting,  in  sub- 
stance, to  this:  tliat  the  findings  of  fact  were 
not  supported  by  the  evidence,  and  that  the 
findings  of  law  were  not  warranted  by  the 
law  as  applied  to  the  evidence.  On  the  hear* 
ing  the  court  treated  the  report  as  merely 
presenting  the  testimony  in  the  case,  holding 
that  the  findings  of  the  master  were  not  en- 
titled to  consideration  as  presumptively  cor- 
rect, so  as  to  throw  the  burden  of  proof  oa 
the  excepting  parties.  The  language  of  the 
presiding  justice  on  this  head  was  as  follows: 
"  A  question  is  made  as  to  the  legal  effect  to 
be  given  to  the  findings  of  fact  reported  by 
the  special  master,  it  being  claimed  by  ooan- 
sel  for  complainant  that  the  presumption  in 
favor  of  their  correctness  throws  upon  the 
defendants  excepting  the  burden  of  proof, 
which  otherwise  would  have  to  be  borne  by 
the  complainant.  Undoubtedly,  in  equity 
causes,  where  a  particular  matter,  properly 
referable  to  a  master,  has  been  reported  on. 
the  burden  is  upon  the  party  excepting;  but 
that  rule  is  not  applicable  to  the  present  case, 
where  the  whole  cause  has  been  referred,- 
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practice  not  borrowed  from  the  Code  of  Pro- 
cedure of  the  state,  and  not  sanctioned  by 
the  rules  prescribed  for  the  courts  of  the 
United  States  sitting  in  equity.  The  cause 
comes  before  me,  as  in  other  cases,  for  final 
hearing  upon  the  pleadings  and  proofs,  and, 
while  not  conceding  to  the  report  of  the  speciai 
master  the  legal  effect  claimed  for  it,  it  has, 
nevertheless,  in  forming  the  conclusions 
reached  in  this  decision,  had  accorded  to  it 
that  weight  which  Is  due  to  the  careful  and 
well-considered  opinion  of  a  lawyer  chosen 
by  the  parties  to  act  aa  judge,  with  every 
qualification  to  justify  the  selection."    The 

8 court  held  that  the  purchase  by  the  defend- 
^ant,  Charles  O.  Arms,  of  the  shares  in  the 
•Grand  Central  Mining  Company'was  made 
on  his  individual  account,  and  not  for  the  fl  rm 
of  Arms  &  Eimberly,  and  therefore  that  tlie 
equity  of  the  case  was  with  the  defendants. 
It  accordingly  entered  adecree  sustaining  the 
exceptions  to  the  master's  report,  and  setting 
aside  the  report  and  findings,  and  dismissing 
the  bill.  The  case  is  here  on  appeal  from  this 
decree. 

A.  W.  Jones  and  8.  Griffith,  for  appellant. 
fl.  Burke,  W,  B.  Sanders,  and  Tlioa.  W,  San- 
derion,  for  appellees. 

Mr.  Justice  Field,  after  stating  the  facts 
as  above,  delivered  the  opinion  of  the  court. 
The  first  question  to  ha  considered  on  the 
appeal  relates  to  the  effect  to  be  given  to  the 
findings  of  fact  and  of  law  contained  in  the 
report  of  the  speciai  master.  The  court  be- 
low refused  to  treat  them  as  presumptively 
correct,  so  as  to  impose  upon  the  excepting 
parties  the  burden  of  showing  error  in  them. 
It  considered  the  case  as  presented  on  the 
pleadings  and  proofs,  without  reference  to 
the  report,  to  which  there  was  accorded  only 
the  weight  due  to  the  careful  and  well-con- 
sidered opinion  of  a  lawyer  chosen  by  the 
parties  to  act  as  a  judge,  with  qualifications 
to  justify  the  selection.  What  that  weight 
was.  and  in  what  appreciable  way  it  could 
affect  the  judgment  of  the  court,  does  not 
appear.  A  master  in  chancery  is  an  ofiicer 
appointed  by  the  court  to  assist  it  in  various 
proceedings  incidental  to  the  progress  of  a 
cause  before  it,  and  is  usually  employed  to 
take  and  state  accounts,  to  take  and  report 
testimony,  and  to  perform  such  duties  as  re- 
quire computation  of  interest,  the  value  of 
annuities,  the  amount  of  damages  in  partic- 
ular cases,  the  auditing  and  ascertaining  of 
liens  upon  property  involved,  and  similar 
services.  The  information  which  he  may 
communicate  by  his  findings  in  such  cases, 
upon  the  evidence  presented  to  him.  is  merely 
advisory  to  the  court,  which  it  may  accept 
and  act  upon,  or  disregard  in  whole  or  in  part, 
^according  to  its  own  judgment  as  to  the 
a  weight  of  the  evidence.  Basey  v.  Gallagher, 
•  20  Wall.  670,  680;  Quinby  v.  Gonlan,  104  U. 
8.  420,  424.  In  practice  it  is  not  usual  for 
the  court  to  reject  the  report  of  a  master, 
with  bis  findings  upon  the  matter  referred  to 
Mm>  unless  exceptions  are  taken  to  them, 


and  brought  to  its  attention,  and  npon  exam> 
ination  the  findings  are  found  unsupported. 
or  defective  in  some  essential  particular. 
Medsker  v.  Bonebrake,  108  U.  S.  66,  2  Sup. 
Ct.  Rep.  351;  Tilghman  v.  Proctor,  125  U. 
S.  136,  149,  8  Sup.  Ct.  Bep.  894;  Callaghan 
V.  Myers,  128  TJ.  8.  617,  666,  ante,  177.  It 
is  not  within  the  general  province  of  a  mas- 
ter to  pass  upon  all  the  issues  in  an  equity 
case,  nor  is  it  competent  for  the  court  to  re- 
fer the  entire  decision  of  a  case  to  him,  with- 
out the  consent  of  the  parties.  It  cannot,  of 
lis  own  motion,  or  upon  the  request  of  one 
party,  abdicate  its  duty  to  determine  by  its 
own  judgment  the  controversy  presented, 
and  devolve  that  duty  upon  any  of  its  offi- 
cers. But  when  the  parties  consent  to  the 
reference  of  a  case  to  a  master  or  other  offi- 
cer to  hear  and  decide  all  the  issues  therein, 
and  report  his  findings,  both  of  fact  and  of 
law,  and  such  reference  is  entered  as  a  rule 
of  the  court,  the  master  is  clothed  with  very 
different  powers  from  those  which  he  exer- 
cises upon  ordinary  references,  without  such 
consent;  and  his  determinations  are  not  sub- 
ject to  lie  set  aside  and  disregarded  at  the 
mere  discretion  of  the  court.  A  reference, 
by  consent  of  parties,  of  an  entire  case  for 
the  determination  of  all  its  issues,  though  not 
strictly  a  submission  of  the  controversy  to 
arbitration, — a  proceeding  which  is  governed 
by  special  rules, — is  a  submission  of  the  con- 
trovei-sy  to  a  tribunal  of  the  parties'  own  se- 
lection, to  be  governed  in  its  conduct  by  the 
ordinary  rules  applicable  to  the  administra- 
tion of  justice  in  tribunals  established  by 
law.  Its  findings,  like  those  of  an  independ- 
ent tribunal,  are  to  be  taken  as  presumptively 
correct,  subject,  indeed,  to  be  reviewed,  un- 
der the  reservation  contained  in  the  consent 
and  order  of  the  court,  when  there  has  been 
manifest  error  in  the  consideration  given  to 
the  evidence,  or  in  the  application  of  the  law, 
but  not  otherwise.  The  reference  of  a  whole 
case  to  a  master,  as  here,  has  become  in  late 
years  a  matter  of  more  common  occurrence 
than  formerly,  though  it  has  always  been^ 
within  the  power  of  a  court  of  chancery,  withg 
the  consent  of  parties,  to  order*such  a  refer-* 
ence.  Haggett  t.  Welsh,  1  Sim.  134;  Dowse 
V.  Goxe,  3  Bing.  20;  Prior  v.  Hembrow,  8 
Mees.  &>  W.  873.  The  power  is  incident  to 
all  courts  of  superior  jurisdiction.  Newcomb 
V.  Wood,  97  U.  S.  581,  583.  By  statute  in 
nearly  every  state,  provision  has  been  made 
for  such  references  of  controversies  at  law. 
And  there  is  nothing  in  the  nature  of  the 
proceeding,  or  in  the  organization  of  a  court 
of  equity,  which  should  preclude  a  resort  to 
it  in  controversies  involving  equitable  con- 
siderations. 

Bj  the  consent  in  the  case  at  bar  it  was  in. 
tended  that  the  master  should  exercise  power 
beyond  that  of  a  reporter  of  the  testimony. 
If  there  had  been  such  a  limitation  of  his  au- 
thority, there  would  have  been  no  purpose  in 
adding  to  his  power  "to  hear  the  evidence" 
the  power  to  "decide  all  the  issues  between 
the  parlies,  and  make  bis  report  to  the  court, 
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separately  stating  hla  findings  of  law  and  of 
fact, "  together  with  the  evidence.  To  disre- 
gard the  findings,  and  treat  the  report  as  a 
mere  presentation  of  the  testimony,  is  to  de- 
feat, as  we  conceive,  the  purpose  of  the  ref- 
erence, and  disregard  the  express  stipulation 
of  the  parties.  We  are  therefore  constrained 
to  hold  that  the  learned  court  below  failed  to 
give  to  the  findings  of  the  master  the  weight 
to  which  they  were  entitled,  and  that  they 
should  have  been  treated  as  so  far  correct  and 
binding  as  not  to  be  disturbed,  unless  clearly 
in  conflict  with  the  weight  of  the  evidence 
npon  which  they  were  made.  That  there  was 
no  such  conflict  is  manifest.  Upon  nearly 
every  important  particular  relating  to  the 
partnership  between  Arms  and  Kimberly, 
and  its  business,  there  is  hardly  any  discrep- 
ancy in  the  testimony  of  the  parties.  It  is 
only  as  to  the  circumstances  under  which 
Arms  obtained  his  loan  from  Fairbank,  with 
which  he  purchased  the  shares  in  the  Grand 
Central  IQning  Company,  that  there  is  any 
serious  dispute;  and  as  that  transaction  is 
viewed, — as  the  act  of  a  partner  or  agent  of 
the  firm,  or  as  the  act  of  the  individual  with- 
out regard  to  such  partnership, — the  conclu- 
sion is  reached  as  to  his  liability  to  account 
for  them.  If  the  findings  are  talcen  as  cor- 
rect— there  not  being  suHicient  evidence  to 
justify  a  disregard  of  them — there  Is  an  end 
to  the  controversy,  for  in  accordance  with 
Stbem  the  firm  had  an  interest  in  the  shares 
J?  purchased,  and  the  complainant  an  equitable 
right  to  his  proportion  upon  its  dissolution. 
But,  independently  of  the  findings,  the 
facts,  which  are  undisputed  or  sustained  by 
a  great  preponderance  of  evidence,  must,  we 
think,  lead  to  the  same  conclusion.  As  al- 
ready stated.  Arms  made  two  visits  to  Ari- 
zona on  the  business  of  the  partnership, 
which  consisted  principally  in  the  purchase 
and  sale  of  mining  properties,  and  while 
there,  on  both  occasions,  he  visited  and  exam- 
ined the  Grand  Central  mine,  taking  long 
trips  for  that  purpose,  accompanied  on  one 
of  them  by  an  experienced  expert,  and  thus 
ascertained  the  great  value  of  the  property. 
The  expenses  incurred  for  himself  on  both 
trips  and  for  the  expert  were  charged  to  and 
paid  by  the  firm.  On  one  of  these  visits  lie 
met  Gage  and  Witherell,  who  held  certain 
shares  in  the  company  owning  that  mine, 
which  they  desired  to  sell.  Upon  bis  return 
north  in  October,  1879,  he  informed  Kimber- 
ly of  the  shares  thus  held,  and  advised  their 
purchase.  How  the  necessary  means  for  that 
purpose  could  be  raised  was  then  discussed 
between  them,  Kimberly  expressing  a  will- 
ingness to  act  upon  the  judgment  of  Arras, 
and  furnish  his  portion  of  the  money.  Arras 
mentioned  that  he  had  a  friend  in  Chicago 
by  the  name  of  Fairbank, — a  man  of  great 
wealth, — whom  he  thought  be  could  interest 
in  the  purchase,  and  induce  to  advance  the 
money.  After  this  consultation  Arras  went 
to  Chicago,  and  there  succeeded  in  making 
an  arrangement  with  Fairbank,  by  which 
the  latter  wad  to  furnish  the  money  to  pur- 


chase the  shares  held  by  Gage  and  Witherell. 
The  arrangement  provided  that  from  the 
moneys  first  received  from  the  sale  or  opera- 
tion of  the  mine  Fairbank  should  be  reim- 
bursed his  advances,  and  that  tlie  sum  or  in- 
terest remaining  should  be  equally  divided; 
but,  in  case  the  investment  proved  a  failure, 
he  should  be  paid  one-half  of  his  advances. 
Arms  then  returned  to  Youngstown,  in  Ohio, 
and,  October  13th,  telegraphed  Kiraberly, 
who  was  at  Sharon,  in  Pennsylvania,  inquir- 
ing where  he  could  meet  him.  Kimberly  re- 
plied that  he  would  leave  for  Youngstown 
that  afternoon,  and  did  so,  joining  Arms  at 
that  place.  Gage  had  previously  been  there,*, 
and  Kimberly,  on  his  arrival,  immediatelyS 
inquired'for  him,  evidently  desirous  of  see-* 
ing  him  respecting  tlie  proposed  purchase  of 
shares  held  by  him  and  Witherell;  for  it  is 
not  suggested  that  Gage  had  any  other  busi- 
ness than  the  sale  of  the  shares  with  either 
member  of  the  firm.  Arms  told  Kimberly 
that  Gage  had  left  that  morning  or  tliat  day, 
and  then  informed  him  of  the  arrangement 
with  Fairbank,  including  the  agreement  to 
refund  one-half  the  advances  in  case  the  in- 
vestment proved  a  failure.  To  this  arrange- 
ment  Kiml)erly  assented.  Arms  further  said 
that  there  might  be  some  misunderstanding 
with  Fairbank,  and  he  wished  to  know  if, 
in  that  event,  Kimberly  would  raise  the  nec- 
essary funds  to  make  the  purchase,  mention- 
ing from  forty  to  fifty  tliousand  dollars. 
Kimberly  assured  him  that  he  would  if  Arms 
thought  it  advisable;  that  is,  that  tlie  prop- 
erty was  worth  the  money.  Soou  afterwards 
Arms  went  to  Arizona,  and  purchased  from 
Gage  and  Witherell  225  shares  in  the  Grand 
Central  Mining  Company.  They  also  gave 
him  a  bonus  of  40  additional  shares,  which 
they  had  agreed  to  do  in  case  the  purchase 
was  made.  Arms  also  effected  a  purchase 
of  74  shares  from  other  parties.  All  these 
purchases  were  made  while  the  partnership 
between  Arms  and  Kimberly  continued  as 
originally  formed,  changed  only  by  the  in- 
crease in  its  capital.  The  partnership  was 
not  dissolved  until  March  4,  1880.  Under 
these  circumstances,  the  purchase  must  be 
deemed  to  have  been  made  in  the  interest  of 
the  partnership.  One  member  of  a  partner- 
ship in  a  particular  business  cannot  secretly 
engage  on  his  own  account  in  such  business 
and  keep  his  earnings  to  himself.  Such  con- 
duct  would  inevitably  lead  to  gross  abuses, 
tempting  one  partner  to  apply  to  his  own  use 
profitable  adventures,  and  to  turn  over  to  the 
firm  those  which  were  failures.  The  law  ex- 
acts good  faith  and  fair  dealing  between 
partners,  to  the  exclusion  of  all  arrangements 
which  could  possibly  affect  injuriously  the 
profits  of  the  concern.  Arms  was  not  mere- 
ly a  partner  of  Kimberly;  he  was  tlie  agent 
of  the  firm  for  the  transaction  of  its  business, 
and  as  such  was  allowed  a  salary  beyond  the 
interest  coming  to  him  as  partner.  He 
therefore  stood,  in  his  relation  to  Kiraberly, 
clothed  in  some  respects  with  a  double  trust, 
both  of  which  Imposed  upon  bim^the  utmost 
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egood  faith  in  his  dealings,  so  that  he  might 
•  never»sink  the  interest  of  the  firm  into  that 
of  himself  alone.  Whatever  he  may  have 
obtained  in  disregard  of  such  trust  a  court 
of  equity  will  lay  hold  of  and  subject  to  the 
benefit  of  the  partnership.  Neither  by  open 
fraud  nor  concealed  deception,  nor  by  any 
contrivance  masking  his  actual  relations  to 
the  firm,  can  a  member  of  it,  or  an  agent  of 
it,  be  permitted  to  hold  to  his  own  use  acqui- 
sitions made  in  disregard  of  those  relations, 
either  as  partner  or  agent.  In  this  statement 
of  their  duties  we  are  repeating  doctrines  of 
common  knowledge,  which  will  be  found 
fully  set  forth  and  illustrated  in  approved 
treatises  on  partnerships  and  agency,  and  in 
the  adjudications  of  the  courts.  Thus,  in 
MitcheU  T.  Beed,  61  N.  Y.  128,  to  cite  one 
instance,  the  court  of  appeals  of  New  York 
held  that  one  member  of  a  partnership  could 
not,  during  its  existence,  without  the  knowl- 
edge of  his  copartners,  take  a  renewal  of  a 
lease  for  his  own  benefit,  of  premises  leased 
by  the  firm,  upon  which  it  had  made  valua- 
ble improvements,  and  enhanced  their  rental 
value,  although  the  term  of  the  renewed 
lease  did  not  begin  until  the  termination  of 
the  partnership.  And  in  giving  its  decision 
the  court  said:  "The  relation  of  partners 
with  each  other  is  one  of  trust  and  confi- 
dence. Each  is  general  agent  of  the  firm, 
and  is  bound  to  act  in  entire  good  faith  to  the 
other.  The  functions,  rights,  and  duties  of 
partners  in  a  great  measure  comprehend 
those  both  of  trustees  and  agents,  and  the 
general  rules  of  law  applicable  to  such  char- 
acters are  applicable  to  them.  Neither  part- 
ner can,  in  the  business  and  affairs  of  the 
firm,  clandestinely  stipulate  for  a  private  ad- 
vantage to  himself.  He  can  neither  sell  nor 
buy  from  the  Arm  at  a  concealed  profit  for 
himself.  Every  advantage  which  he  can  ob- 
tain in  the  business  of  the  firm  must  inure 
to  the  benefit  of  the  firm.  These  principles 
are  elementary."  See  Story,  Partn.  §§  174- 
178;  Story,  Ag.  §  211, 

We  do  not  attach  any  weight,  as  against 
the  conclusions  reached,  to  the  fact  that  on 
the  Stbof  March,  1880,  the  day  following  the 
dissolution  of  the  partnership,  in  an  instru- 
ment executed  by  Arms,  agreeing  to  convey 
to  Kimberly,  on  demand,  the  undivided  one- 

Ibalf  Interest  which  he.  Arms,  had  in  mining 
landB  or  claims,  or  stocks  in  mining  interests, 
or 'claims  in  the  territory  of  Arizona,  pur- 
chased or  located  by  him  prior  to  January  1, 
1880,  he  excepted  the  interest  claimed  by 
him  in  the  Orand  Central  Mining  Company, 
stating  that  said  interest  should  belong  to 
bim  absolutely.  That  instrument  was  deliv- 
ered by  Arms  to  Ohl,  who  kept  it  in  his  pos- 
session until  some  time  in  the  following  July. 
It  was  not  shown  to  Kimberly,  nor  had  he 
had  any  knowledge  of  it  until  then.  So  soon 
as  he  saw  it,  after  consultation  with  counsel, 
be  wrote  and  mailed  to  Arms  a  letter,  under 
date  of  July  22,  1880,  notifying  him  that  he 
wonld  not  consent  to  his  holding  the  interest 
in  the  Grand  Central  Mining  Company  as  his 


own  property,  and  stating  that  the  said  in« 
terest  belonged  to  them  jointly,  and  that  he, 
Kimberly,  would  have  half  of  it,  If  he  was 
compelled  to  obtain  it  by  legal  proceedings. 
Though  it  is  not  shown  that  Arms  received 
the  letter,  yet,  as  it  was  mailed  to  his  post- 
oflBce  address  in  Youngstown,  Ohio,  the  pre- 
sumption is  that  he  did  receive  it.  At  any 
rate,  Kimberly  never  in  any  way  assented  to 
the  correctness  of  the  statement  in  the  in- 
strument aa  to  Arras'  alleged  sole  interest  in 
the  Grand  Central  Mining  Company,  but,  on 
the  contrary,  repudiated  it  so  soon  as  it  was 
brought  to  his  knowledge.  The  fact  that  the 
transaction  with  Fairbank  and  the  purchase 
of  the  shares  were  made  in  the  name  of  Arms 
alone  does  not  affect  the  question.  All  the 
purchases  for  Arms  and  Kimberly  were  made 
in  bis  name  alone,  or  in  that  of  Ohl.  Not 
one  was  made  in  the  firm  name  of  Arms  & 
Kimberly.  Nor  does  it  make  any  difference 
that  no  money  was  advanced  by  Kimberly 
for  the  purchase.  None  was  advanced  by 
Arms;  the  money  was  raised  by  a  loan  which 
Arms  negotiated  upon  conditions  that  proved 
profitable  to  the  lender  as  well  as  to  himself, 
and  of  course  to  bis  partner. 

The  case  of  Bissell  v.  Foss,  114  U.  S.  252, 
5  Sup.  Ct.  Bep.  851,  does  not  seem  to  us  to 
have  any  bearing  on  the  subject  under  con- 
sideration. There  the  question  was  whether 
a  member  of  a  mining  partnership,  that  is, 
a  partnership  formed  for  the  development 
and  working  of  a  mine,  could  acquire  the 
shares  of  an  associate  without  the  knowledge 
of  the  other  associates,  and  hold  them  on  his^ 
own  account;  and  the  court  held  that  it  wasg 
lawful  foi*  him  to  do  so.  Mining  partner-*- 
ships  or  associations,  while  governed  by  many 
rules  relating  to  ordinary  partnerships,  have 
some  rules  peculiar  to  themselves.  One  of 
such  rules  is  that  a  member  may  convey  bis 
interest  or  shares  to  another  person  without 
dissolving  the  partnership,  and  thus  bring 
into  it  a  new  member  without  the  consent  of 
his  associates;  and  may  purchase  interests  in 
the  same  or  in  otlier  mines  for  his  own  bene- 
fit, without  being  required  to  account  to  the 
partnership  for  the  property.  Kahn  t. 
Smelting  Co.,  102  U,  S.  641. 

The  partnership  between  Arms  and  Kim- 
berly was  not  a  mining  partnership,  in  the 
proper  sense  of  that  term.  It  was  not  a 
partnership  for  developing  and  working 
mines,  but  for  the  purchase  and  sale  of  min- 
erals and  mining  lands,  and  in  that  respect 
was  subject  to  the  rul^  governing  ordinary 
trading  or  commercial  partnerships.  It  can 
no  more  be  called  a  mining  partnership  than 
a  partnership  for  the  purchase  of  the  products 
of  a  farm,  and  the  lands  upon  which  those 
products  are  raised,  can  be  called  a  partnership 
to  farm  the  lands.  It  follows  from  the  views 
expressed  that  the  decree  of  the  court  below 
must  be  reversed,  and  the  cause  remanded, 
with  directions  to  confirm  the  report  of  the 
special  master,  and  to  take  further  proceed- 
ings not  inconsistent  with  this  opinion;  and 
it  is  so  ordered. 
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Rev.  St.  Ohio,  S  8787,  prescribing  the  character 
of  statement  to  be  made  by  persons  holding 
moneyB,  credits,  etc.,  subject  to  taxation,  declares 
that  8uoh  statement  shall  truly  set  forth,  inter 
aUa,  "moneys  on  hand,  or  on  deposit  subject  to 
order,"  and  "the  amount  of  credits  hereinbe- 
fore defined."  Subdivision  16  requires  a  state- 
ment of  "the  monthly  average  amount  or  value, 
for  the  time  he  held  and  controlled  the  same, 
within  the  preceding  year,  of  all  moneys,  cred- 
its, or  other  effects  within  that  time  invested  in, 
or  converted  into,  bonds  or  other  securities  of 
the  United  States,  or  of  this  state,  not  taxed,  to 
the  extent  he  may  hold  or  control  such  bonds  or 
securities,  on  said  day  preceding  the  second 
Monday  of  April;  aad  any  indebtedness  created 
in  the  porchase  of  such  bonds  or  securities  shall 
not  be  deducted  from  the  credits, "  above  men- 
tioned. Held,  that  there  is  no  pnncli>le  which 
forbids  the  state  from  taking,  as  designed  by 
this  act,  the  whole  period  of  a  business  year  al- 
ready past  as  the  best  means  of  ascertaining  how 
much  the  tax-payer  shall  be  assessed  on  taxable 
property,  and  how  much  shall  be  deducted  for 
bis  non-taxable  federal  and  state  securities. 
And,  where  a  person  converts  the  entire  amount 
of  his  bank  account  into  treasury  notes  just  be- 
fore the  day  to  which  the  assessment  relates,  for 
the  sole  purpose  of  avoiding  the  assessment,  and 
a  few  days  later  surrenders  the  notes,  and  has 
his  account  restored,  he  cannot  object  to  having 
the  amount  of  his  account  assessed  under  the 
above  act.    Bbu>lbt,  J.,  dissenting. 

In  Error  to  the  Supreme  Court  of  Ohio. 

S.  A.  Harrison  and  T.  D  Lincoln,  for 
plaintiff  in  error,  2>  A.  Hollingnoorth  and 
,2>.  K.  Watson,  for  defendant  in  error. 
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*  Mnxmt,  J.  *  This  writ  of  error  to  the  su- 
preme court  of  the  state  of  Ohio  brings  up 
for  review  a  judgment  of  that  court  ooncem- 
ing  the  taxation  by  the  state  authorities  im- 
pwed  upon  the  plaintiff  in  error,  Stewart  B. 
Shotwell.  as  the  owner  of  a  certain  amount 
of  United  States  legal-tender  treasury  notes, 
commonly  called  "greenbacks."  The  case 
was  tried  in  the  court  of  common  pleas  of 
Harrison  county,  Ohio,  by  the  court,  with- 
out a  jury,  by  consent  of  parties;  and  that 
court  found  the  following  conclusions  of  fact 

n  and  law,  under  the  provision  of  the  state 
g  statute,  upon  which  all  the  subsequent  pro- 

•  ceedings  have  been  based: '"The  parties  to 
this  cause  having  waived  a  jury,  the  same 
came  on  for  trial  to  the  court,  and  the  parties, 
with  a  view  of  excepting  to  the  decision  of 
the  court  upon  the  questions  of  the  law  in- 
volved in  the  trial,  having  requested  the  court 
to  state  in  writing  the  conclusions  of  fact 
found  separately  from  the  conclusions  of  law, 
and  the  testimony  having  been  heard,  the 
court  finds  as  conclusions  of  fact  as  follows: 
That  the  defendant  is,  and  for  many  years 
has  been,  a  resident  of  Harrison  county, 
Ohio.  That  on  the  Saturday  preceding  the 
second  Monday  of  April,  in  the  years  1881, 
'82,  '83,  '84,  and  '85,  the  defendant  had  on 
deposit  in  banli,  at  the  town  of  Cadiz,  in  said 
eounty,  to  his  credit  as  a  general  depositor. 


1  Alarming  10  S.  E.  Rep.  47a 


the  following  sums:  In  1881,  $80,900;  in 
'82,826,900;  in'83,«29,550;  in '84.  »18,560- 
in  '85,  84.700.  That  on  said  Saturday  in 
each  of  said  years  he  checked  out  the  said 
balance  so  standing  to  his  credit,  and  at  his 
request  tlie  same  was  paid  to  him  in  United 
States  securities,  commonly  called  'green- 
backs.' That  on  each  occasion,  after  count- 
ing the  money  so  paid  to  him,  he  inclosed  the 
same  in  a  package,  wrote  his  name  thereon, 
and  returned  the  same  to  the  officer  of  the 
bank,  requesting  him  to  place  the  same  in 
the  bank's  safe  for  him,  which  was  done. 
On  no  occasion  did  the  defendant  carry  the 
money  out  of  the  bank  building;  and  in  the 
early  part  of  the  next  week  in  each  of  said 
years  he  returned  to  the  bank,  and  demanded 
his  package,  which  was  given  him,  and  he 
opened  the  same,  and  delivered  it  to  an  officer 
of  the  bank,  asking  that  the  amount  should 
be  placed  to  his  credit  as  a  general  depositor, 
which  was  done.  That  on  each  occasion  the 
defendant  drew  out  the  balance  due  him  with 
intent  to  obtain  non-taxable  securities,  and 
thereby  evade  taxation  on  such  balance;  but 
that  on  each  occasion  during  the  time  which 
intervened  between  the  withdrawal  and  the 
subsequent  deposit  as  a  general  depositor  he 
was  bona  fide  the  absolute  owner  of  the 
money  so  withdrawn,  and  the  same  was  sub- 
ject to  his  disposal.  That  he  did  not  in  either 
of  said  years  list  for  taxation  any  part  of  the 
money  so  paid  to  him,  nor  did  he  list  the 
monthly  average  amount  of  valne,  for  the^ 
time  he  held  or  controlled  the  same  within  the" 
preceding  year,  of  any  moneys,  credits,  or*. 
other^effecta  within  that  time  invested  in  or 
converted  into  the  said  securities  bo  by  him 
drawn  out  of  bank,  and  that  said  monthly 
average  amount  so  invested  by  the  defendant 
in  such  securities  within  the  years,  respect- 
ively, preceding  the  drawing  out  of  said 
moneys,  was  the  amount  so  drawn  out  at  the 
end  of  the  year.  That  the  auditor  of  said 
county  placed  said  several  sums  upon  the 
duplicate  of  said  county  for  the  year  1885,  ex- 
cept for  the  year  '85  he  erroneously  placed 
84,949,  with  fifty  per  cent,  added  thereto, 
making  87,420,  whereas  the  data  before  him, 
and  by  which  he  should  have  been  controlled, 
authorized  only  84.700,  which,  with  fifty  per 
cent,  added,  would  make  87,050;  and  the 
court  further  finds  that  the  amount  of  taxes 
chargeable  upon  the  aggregate  of  said  several 
sums,  if  the  same  are  subject  to  taxation,  is 
82,317.05,  and  that  said  duplicate  was  deliv- 
ered to  the  treasurer  of  said  county  for  col- 
lection. And  the  court  being  of  opinion  that, 
upon  the  facts  so  found,  the  law  of  this  case 
is  with  the  defendant,  it  is  thereupon  consid- 
ered that  the  defendant  recover  of  the  plain- 
tiff his  costs  herein  expended,  taxed  at  820.60; 
to  which  ruling  of  the  court  as  to  the  law  of 
the  case  and  to  the  judgment  so  rendered  the 
plaintiff  excepts." 

The  case  was  taken  by  appeal  to  the  circuit 
court  of  the  state,  where  the  decision  of  the 
court  of  common  pleas  was  reversed,  and 
judgment  rendered  for  the  amount  of  the  taj 
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saed  for  agtdiiBt  Sbotwell.  This  was  carried 
to  tbe  supreme  court  of  the  state,  in  which 
the  decision  of  the  circuit  court  was  afiSrmed. 
16  N.  E.  Rep.  470.  To  review  that  judg- 
ment this  writ  of  error  is  prosecuted.  The 
error  assigned  is  that  the  tax  levied  and  en- 
forced by  ttiis  judgment  was  upon  notes  of 
the  United  States,  which  is  forbidden  by  the 
Bevised  Statutes  of  the  United  States  in  the 
following  language:  "Sec.  8701.  All  stocks, 
bonds,  treasury  notes,  and  other  obligations 
of  tbe  United  States  shall  be  exempt  from  tax- 
ation by  or  under  state  or  municipal  or  local 
authority."  And  that  the  supreme  court  of 
^  Ohio  erred  in  holding  that  section  2737  of  the 
S  Bevised  Statutes  of  the  state,  passed  June 

•  20,*  1879,  to  take  effect  January  1,  1880,  is 
not  in  violation  of,  nor  repugnant  to,  the 
section  above  quoted.  It  is  not  controverted 
by  counsel  for  defendant  in  error  that  under 
tbe  United  States  law  the  greenbacks  were 
not  subject  to  taxation,  or  that  if  the  Ohio 

g  statute,  when  properly  construed,  authorizes 
»Bn<^  taxation,  it  is  to  that  extent  invalid. 

*  But  tbe  question  presented  to  us  for  consid- 
eration is  whether  tbe  tax  levied  in  this  case 
by  tbe  authorities  of  the  state  was  a  tax  upon 
tbe  l^al-tender  notes  issued  by  the  govern- 
ment in  tbe  hands  of  Shotwell. 

It  is  conclusively  shown  by  the  finding  of 
facts  that  prior  to  the  day  to  which  the  as- 
sessment of  property  for  taxation  relates  by 
the  laws  of  Ohio,  Shotwell  had  in  his  bank, 
on  general  deposit,  subject  to  his  order,  at 
tbe  town  of  Cadiz,  in  tbe  county  of  Harrison, 
in  the  previous  years  of  1881.  1882,  1883. 
1884,  and  1885,  the  sums  of  money  on  which 
the  taxes  here  in  controversy  were  assessed; 
bnt  it  is  claimed  by  him  that,  a  day  or  two 
previous  to  that  fixed  by  statute,  he  had,  in 
each  of  those  years,  drawn  out  the  balance  of 
his  general  deposit  account  on  a  check,  and, 
in  each  case  receiving  the  amount  of  it  in 
legal-tender  notes,  had  put  them  into  a  pack- 
age, which  he  inclosed  in  an  envelope,  and 
placed  with  the  bank  as  a  special  deposit, 
writing  bis  name  thereon,  and  requesting  the 
bank  to  put  it  in  its  safe  for  him,  which  was 
done.  Arguing  from  the  proposition  that 
tbe  assessment  for  an  entire  year,  under  the 
laws  of  Ohio,  must  be  made  on  the  particular 
day  mentioned  in  the  statute,  and  that  these 
greenbacks  were  his  property  on  that  day,  it 
is  insisted,  with  great  earnestness  by  counsel, 
that  tbe  amount  of  the  package  thus  on  spe- 
cial deposit  on  that  day  could  not  be  taxed 
by  the  state  authorities.  To  this  general 
proposition  there  does  not  appear  to  be  any 
valid  objection  if  the  thing  done  had  been  in 
tbe  ordinary  course  of  business,  and  the  con- 
version of  his  general  deposit  in  the  bank  in- 
to a  private  package  of  greenbacks,  exempt 
from  taxation,  were  free  from  illegal  purpose 
or  fraudulent  motive.  But  since  it  is  found 
as  a  matter  of  fact  that  the  whole  transaction 
was  made  for  the  purpose  of  evading  taxa- 
tion on  tbe  amount  of  his  general  deposit  on 
the  day  it  was  exchanged  for  greenbacks,  and 
that  there  was  no  purpose  of  permaneutly 


changing  tbe  amonnt  of  the  deposit  In  tbe 
bank  subject  to  bis  order,  and,  as  such,  llnble 
to  taxation,  it  is  argued  by  counsel  that  it  was 
a  fraud  upon  the  revenue  laws  of  the  state  of« 
Ohio.  For  all  of  the  years  mentioned  tbeg 
same  process  was'gone  through  with,  and  in* 
every  instance,  within  a  week  after  tbe  as- 
sessment, the  plaintiff  in  error  took  tbe  same 
greenbacks  which  he  bad  placed  on  special 
deposit,  and  immediately  restored  them  to 
the  bank  as  a  general  deposit,  subject  to  his 
order:  in  other  words,  he  remanded  the 
amount  to  the  condition  In  which  it  would 
have  been  liable  to  taxation  if  the  period  of 
assessment  were  not  limited  to  the  particular 
day  mentioned  in  the  statute. 

It  does  not  need  the  finding  of  tbe  court 
below  as  a  fact  to  show  that  this  was  an 
evasion,  and  a  discreditable  one,  of  the  tax- 
ing laws  of  the  state,  if  it  could  be  made 
successful.  It  Is  therefore  urged  that  on  this 
ground  alone — the  illegal  purpose  for  which 
the  trjinsactions  were  made  in  the  bank — the 
court  should  hold  the  plaintiff  in  error  liable 
to  taxation  for  tbe  amount  thus  converted. 
Several  decisions  on  this  subject  by  state 
courts,  holding  this  view,  are  cited  in  tlie 
brief  of  counsel.  They  are  directly  in  point, 
and  relate  to  attempts  of  precisely  the  same 
character  to  effect  a  similar  evasion  of  taxa- 
tion on  property  otherwise  liable  thereto. 
Among  these  are  Insurance  Co.  v.  Marshall 
Co.,  52  Miss.  281:  Jones  v.  Seward  Co.,  10 
Neb.  154,  4  N.  W.  Rep.  946;  and  Poppleton 
V.  Tambill  Co.,  8  Or.  837.  From  the  latter 
case  we  quote  the  following  language:  "If  a 
tax-payer,  having  a  large  amount  of  notes 
and  mortgages,  in  order  to  escape  tbe  payment 
of  taxes  on  the  same,  borrows  a  sum  of  money 
of  a  person  residing  out  of  tbe  county,  and 
deposits  with  his  creditor  such  notes  and 
mortgages,  for  the  purpose  of  avoiding  the 
payment  of  taxes  on  tbe  same,  such  notes  are 
taxable  in  the  county  where  such  tax-payer 
resides,  and  such  deposit  or  transfer  is  a 
fraud  on  tbe  revenues  of  the  county."  And 
this  court  in  Mitchell  v.  Commissioners,  91 
U.  S.  206,  denounces  conduct  precisely  sim- 
ilar to  that  of  the  plaintiff  in  error  in  this 
case,  in  the  following  language:  "United 
States  notes  are  exempt  from  taxation  by  or 
under  state  or  municipal  authority;  but  a 
court  of  equity  will  not  knowingly  use  its 
extraordinary  powers  to  promote  any  sucb* 
*}cheme  as  this  plaintiff  devised  to  escape  his? 
proportionate  share  of  the  burdens  of  taxa- 
tion .  His  remedy,  if  he  has  any,  is  in  a  court 
of  law." 

The  circumstances  of  that  case  are  precise- 
ly like  those  in  the  case  before  us.  Tbe  tax- 
payerconverted,  inthesame  manner  as  Shot* 
well  did,  about  819,000  in  current  funds  on 
general  deposit  in  his  bank  into  tbe  same  value 
in  greenbacks,  and  placed  them  in  a  package 
which  he  put  in  a  vault  of  the  bank  for  safe- 
keeping. This  was  on  February  28tb.  On 
March  3d,  following,  be  withdrew  this  pack- 
age, and  deposited  the  notes  to  his  general 
credit.    This  was  done  for  the  sole  purpose  of 
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escaping  taxation  apon  his  money  on  deposit 
in  the  bank.  That  case  only  diffeis  from  the 
one  at  bar  in  the  fact  that  the  revenue  ofiScer 
proceeded  to  collect  the  tax  assessed  by  dis- 
tress, which  compelled  the  defendant  to  resort 
to  a  court  of  equity  to  enjoin  the  proceedings; 
but  tills  court  held  that  the  transaction  was 
BO  inequitable  that  it  would  not  be  sustained 
in  a  court  of  chancery.  Instead  of  pursuing 
that  method  of  collecting  the  tax  in  the  pres- 
ent case,  as  the  treasurer  of  the  county  had  a 
right  to  do  under  the  laws  of  Ohio,  he  brought 
an  action  at  law  against  the  tax-payer.  It 
is  now  asserted  that  although  the  opinion 
of  this  court  in  Mitchell  v.  Commissioners 
holds  that  the  party  assessed  can  have  no  re- 
lief in  a  court  of  equity,  still  he  might  have, 
when  sued  at  law,  or  in  any  manner  where 
the  issue  could  be  heard  in  a  court  of  law  as 
distinguished  from  a  court  of  equity.  All 
these  decisions  show  that  the  courts  look  up- 
on this  transaction  as  indefensible,  and  con- 
sider it  an  improper  evasion  of  the  dut^  of 
the  citizen  to  pay  his  share  of  the  taxes  nec- 
essary to  support  the  government  which  is 
Justly  due  on  bis  property. 

Waiving  the  question  whether  these  equi- 
table considerations  would  constitute  a  de- 
fense in  an  action  at  law  to  collect  the  tax  in 
suit,  we  proceed  to  inquire  whether  the  stat- 
ate  of  Ohio  made  all  assessment  for  taxes  re- 
late by  an  iron  rule  to  the  day  preceding  the 
second  Monday  in  April,  and  to  property 
^possessed  on  tliat  particular  day,  and  that 
Sonly.  Is  such  a  construction  of  the  law  of 
•  the  state  of  Ohio  a  proper  one? 'It  is  to  be 
conceded  that  a  state  may  make  the  owner- 
ship of  property  subject  to  taxation  relate  to 
any  day,  or  days,  or  period  of  the  year,  it 
may  think  proper,  and  that  the  selection  of  a 
particular  day  on  which  returns  are  to  be 
made  by  tax-payers  of  their  property  for  the 
purposes  of  assessment  does  not  necessarily 
preclude  the  making  of  assessments  as  of 
other  periods  of  the  year.  The  state  of  Ohio, 
like  many  and  perhaps  most  of  the  other 
states,  collects,  from  the  business  and  prop- 
erty subject  to  taxation  for  the  year  preced- 
ing the  specified  date,  the  elements  of  an  as- 
sessment of  a  tax  to  be  paid  by  the  tax-payer 
for  the  year  succeeding  that  date,  and  it  has 
in  several  instances  recognized  tlie  fact  that 
an  assessment  which  assumed  that  all  prop- 
erty should  only  be  assessed  to  those  who 
were  the  owners  of  it  on  the  precise  date 
named  was  not  a  just  apportionment.  Assess- 
ments of  land  are  made  once  in  10  years, 
with  such  additions  every  year  as  the  value 
of  improvements  justifies.  So,  in  the  case  of 
merchants  engaged  in  buying  and  selling 
goods,  the  stock  on  hand  on  tliat  day  might 
be  either  the  largest  or  the  smallest  of  any 
period  during  the  year  preceding.  If  it  were 
either,  a  tax  intended  to  be  governed  by  the 
amount  of  property  owned  or  held  by  them 
during  such  year  would  be  evidently  unjust 
either  to  them  or  to  the  state.  To  avoid  this 
evil  the  statute  of  Ohio  provides  for  the  as- 
certainment of  the  monthly  average  amount 


or  valne  of  the  property  or  goods  in  which 
such  parties  were  dealing,  and  for  the  assess- 
ment for  taxation  on  that  basis.  Many  idnds 
of  business  must  be  of  this  character. 

The  legislature,  perceiving  the  facility 
with  which  negotiable  securities  and  other 
rights  and  credits  which  were  liable  to  taxa- 
tion might  be  exchanged  for  greenbacks  at 
the  time  the  assessment  for  taxation  was 
made,  and  after  the  assessment  was  over  re- 
placed in  the  form  in  which  they  had  been, 
applied  this  principle,  by  special  provision  of 
the  statute,  to  that  form  of  property.  In 
this  they  showed  a  wise  forecast.  So  far  as 
we  can  see,  the  statute  which  does  this  does 
not  tax  the  citizen  for  the  greenbacks  which 
he  may  have  held  at  any  time  during  the« 
year,  but  taxes  him  upon  the  moneys.  oredits,3 
or  othei*capital  which  he  has  had  and  used,* 
according  to  the  average  monthly  amount  he 
has  so  held.  Such  we  understand  to  be  the 
purpose  and  effect  of  the  section  complained 
of  by  counsel,  to-wit,  subdivision  16  of  sec- 
tion 2737  of  the  Revised  Statutes  of  Ohio. 
We  do  not  see  any  objection  to  that  state  en- 
deavoring to  arrive  at  the  average  monthly 
amount  or  value  of  the  moneys,  credits,  or 
other  efFects  of  the  citizen  subject  to  taxation 
within  the  preceding  year,  and  ascertaining 
in  a  similar  manner  the  average  amount  of 
his  securities,  either  state  or  national,  for 
the  same  period,  not  subject  to  taxation,  in 
order  to  fix  a  basis  for  assessment.  It  is  cer- 
tainly a  much  more  equitable  mode  of  deter- 
mining how  much  of  his  property  for  the 
year  preceding  the  assessment  is  liable  to 
taxation,  and  how  much  is  exempt,  and  more 
nearly  effects  the  pnrpose  of  the  federal  stat- 
ute, as  well  as  that  of  the  state  of  Ohio,  to 
exempt  the  one  and  to  tax  the  other,  tlian  a 
rule  which  assumes  that  the  condition  of  the 
means  and  property  of  the  tax-payer  at  a  cer- 
tain hour  of  a  particular  day  in  tiie  year  shall 
constitute  the  basis  of  his  taxation  for  the 
entire  year.  It  needs  no  other  evidence  that 
the  rule  adopted  by  the  state  of  Ohio  is  the 
better  one  than  the  case  before  us,  by  which 
a  possessor  of  large  means,  subject  to  taxa- 
tion during  every  day  in  the  year  but  one, 
may  escape  the  payment  of  any  tax  on  all  of 
his  property  it  the  trick  resorted  to  in  the 
present  case  be  successful;  and  the  cases 
which  we  have  cited  from  the  other  state 
courts,  as  well  as  the  opinion  referred  to 
of  this  court,  clearly  show  the  wisdom  of  the 
legislature  of  Ohio  in  protecting  itself  against 
the  effects  of  the  rule  here  contended  for. 

Section  2737  of  the  Ohio  Statutes,  which 
prescribes  the  character  of  the  statement  to 
be  made  by  persons  holding  moneys,  credits, 
or  investments  such  as  are  described,  and 
which  are  subject  to  taxation,  declares  that 
such  statement  shall  truly  and  distinctly  set 
forth,  among  other  things,  "moneys  on  hand 
or  on  deposit  subject  to  order,"  and  "the 
amount  of  credits  as  hereinbefore  defined." 
Subdivision  16  requires  a  statement  of  "thea 
monthly  aveiage  amount  or 'value,  for  the? 
time  he  held  cr  controlled  the  same,  within 
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the  preceding  year,  of  all  moneys,  credits,  or 
other  effects  witbin  that  time  invested  in,  or 
converted  into,  bonds  or  other  securities  of 
the  United  States  or  of  this  state,  not  taxed, 
to  the  extent  he  may  hold  or  control  such 
bonds  or  securities,  on  said  day  preceding  the 
second  Monday  of  April;  and  any  indebted- 
ness created  in  the  purchase  of  such  bonds  or 
securities  shall  not  be  deducted  from  the 
credits  under  the  fourteenth  item  of  this  sec- 
tion." Of  the  right  of  the  state  of  Ohio  to 
make  this  provision  vre  have  no  doubt.  Its 
purpose  is  not  to  enable  that  state  to  tax  the 
securities  of  the  United  States,  but  to  permit 
it  to  tax  other  investments,  moneys  on  hand 
tatd  on  deposit  subject  to  order,  while  it  com- 
bines in  the  same  exemption  the  securities  of 
the  general  government,  and  those  of  the 
state.  We  know  of  no  principle  which  for- 
bids that  state  from  taking  the  whole  period 
of  a  business  year  already  past  as  the  best 
means  of  ascertaining  how  much  the  tax- 
payer shall  be  required  to  pay  on  property 
'Which  is  admitted  to  be  taxable,  and  how 
much  he  shall  deduct  for  the  non-taxable  se- 
curities of  the  state  and  of  the  United  States. 
As  this  was  the  method  under  which  the 
plaintiff  in  error  in  this  case  was  taxed,  and 
as  be  was  charged  with  no  more  than  he  was 
liable  to  pay  under  a  wise  and  equitable  law, 
we  do  not  see  any  error  in  the  judgment  of 
the  supreme  court  of  Ohio,  and  it  is  accord- 
Ingly  affirmed. 

'BRADiXYfJ^  (dissenting.)  I  dissent  from 
the  jadgment.  I  do  not  defend  Mr.  Shot  well ; 
bot  it  is  a  question  of  law,  and  the  law  of  Ohio 
seems  to  me  repugnant  to  the  act  of  congress 
which  exempts  the  securities  of  the  United 
States  from  taxation.  The  law  is  this:  The 
property  that  a  man  has  on  the  second  Mon- 
day in  April  is  the  amount  of  property  which 
he  is  to  return  for  taxation  that  year.  Kow, 
if  a  man  chooses  to  buy  United  States  secu- 
^  rlties  one  month  or  one  day  before  that  time, 
S  be  has  a  perfect  right  to  do  it,  and,  as  the 
*act  of 'congress  declares  that  United  States 
securities  shall  not  be  taxed,  the  state  has  no 
light  to  tax  him  fur  them.  But  the  legisla- 
ture of  tlie  state  of  Ohio  undertook  to  get 
around  that  law  in  this  way:  They  say  that 
a  man  shall  not  be  exempted  from  taxation 
for  United  States  securities  owned  by  him  on 
the  second  Monday  in  April,  only  in  propor- 
tion to  the  time  that  he  has  held  them,  so 
that  if  he  has  held  them  only  one  day  he 
would  be  exempted  only  one  365th  partof  tlie 
amount;  while,  if  the  man  of  whom  the  tax- 
payer bought  them  held  them  364  days,  he 
would  get  no  exemption  at  all.  He  would  be 
taxable  for  the  consideration  which  he  re- 
ceived for  the  securities,  and  which  he  held  on 
the  second  Monday  in  April.  Therefore,  in 
Ohio,  United  States  securities  are  only  ex- 
'Cmpted  from  taxation  in  a  limited  manner; 
that  is,  in  proportion  to  the  time  they  have 
been  held.  All  other  property  is  treated  dif- 
ferently. If  anything  is  unconstitutional,  it 
seems  to  me  that  this  is. 


(Ut  U.  8.  SOQ 

MoEenna  et  at.  t.  SncpsoK  et  eU. 

(Maioh  6, 1889.) 

cjoimts— supbekb  c!oubt»— fxdbbai.  qubstion— 
Bankbcptot— Fbaud. 

Rev.  Bt.  XI.  S.  §  709,  providing  for  the  review 
by  the  supreme  court  of  a  judgment  or  decree  of 
a  state  court  (1)  when  a  statute  of  or  an  author- 
ity exercised  under  the  United  States  Is  drawn 
In  qnesUon,  and  held  invalid;  (2)  when  a  stat- 
ute of  or  an  authority  exercised  under  any  state 
Is  drawn  in  question  on  the  ground  of  its  repug- 
nance to  the  constitution  of  the  United  States, 
and  held  valid;  and  (8)  when  any  title  or  right 
la  claimed  under  the  constitution,  laws,  or  au- 
thority of  the  United  States,  and  the  decision  la 
against  the  validity  of  aucb  title  or  right,— does 
not  authorize  the  review  of  a  decree  of  a  state 
court  setting  aside  conveyances  made  hy  a  bank- 
rupt before  nis  petition  in  bankruptcy  was  illed, 
in  a  suit  brought  by  his  assignee,  when  no  other 
question  is  raised  or  determined  than  the  intent 
of  the  grantor  to  defraud  his  creditors. 

In  error  to  the  supreme  court  of  Tennes- 
see. 

Bill  by  Oscar  Woodbridge,  assignee  in 
bankruptcy  of  Bobert  McEenna,  against  said 
MoKetina  and  his  daughter,  Maud  McKenna, 
an  infant,  Charles  W.  Metcalf,  and  Samuel 
P.  Walker,  to  set  aside  certain  alleged  fraud- 
ulent conveyances.  The  bill  was  filed  in  the 
chancery  court  of  Shelby  county,  Tenn.,  and 
upon  the  death  of  the  complainant  the  cause 
was  revived  in  the  name  of  his  successor, 
J.  Lawrence  Simpson,  and  a  decree  was  ren- 
dered in  favor  of  complainant,  from  which 
McKenna  and  his  daughter,  Maud,  by  her 
guardian,  appealed.  The  decree  being  af- 
firmed, the  said  appellants  bring  error. 

Wm.  M.  Randolph,  for  plaintiffs  in  error. 
C.  W.  ifetc<Hfa.nd  8.  P.  Weaker,  for  defend- 
ants in  error.  "i 


Field,  J.*  This  was  a  suit  by  an  assignee* 
in  bankruptcy  to  set  aside  certain  convey- 
ances of  the  bankrupt,  and  of  others  under  his 
direction,  upon  the  ground  that  they  were 
made  to  defraud  bis  creditors.  It  was  com- 
menced in  one  of  the  courts  of  Tennessee. 
The  facts  upon  which  it  is  founded,  briefly 
stated,  are  as  follows :  In  August,  1878,  Bob- 
ert McKenna,  a  resident  of  that  state,  one  of 
the  defendants  below,  filed  his  petition  in 
bankruptcy  in  the  district  court  for  the 
Western  district  of  Tennessee,  and  was  in 
November,  1878,  adjudged  a  bankrupt  In 
December  following,  Oscar  Woodbridge  was 
appointed  his  assignee,  and  a  deed  of  assign- 
ment was  made  to  him  of  the  property  and 
effects  of  the  bankrupt.  In  May,  1880,  the 
assignee  filed  a  bill  in  the  chancery  court  of 
Shelby  county,  Tenn.,  against  the  bankrupt 
and  his  infant  daughter,  Maud  McKenna,  to 
set  aside,  as  fraudulent  and  void,  certain 
conveyances  of  about  200  acres  of  land  in 
that  county, — one  executed  by  the  bankrupt, 
liobert  McKenna,  dated  February  15,  1873, 
to  Solomon  Bose,  for  the  alleged  considera- 
tion of  $8,000;  one  executed  by  Rose  on  the 
same  day,  for  the  like  consideration,  to  Mrs. 
John  Kirkup,  of  Kentucky,  a  sister  of  Mc- 
Kenna; and  one  executed  by  Mrs.  Kirkup, 
August  1,  1876,  to  Mrs.  Anna  McKenna. 
wife  of  the  bankrupt,  and  her  three  children* 
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for  the  aUeged  consideration  of  $5,000.  Of 
these  grantees,  Maud  McKenna  was  the  only 
one  sorvlvtng  when  the  bill  was  filed.  Met- 
calf  and  Walker  were  also  made  defendants, 
because  tbey  claimed  a  lien  upon  the  prem- 
ises which  had  been  adjudged  in  their  favor 
in  another  suit.  Woodbridge,  the  assignee, 
haying  died,  the  suit  was  revived  in  the 

§name  of  J.  Lawrence  Simpson,  who  had  been 
appointed  assignee  In  place  of  the  deceased. 

*  AfterwanU*tbe  defendant  Robert  McEenna 
filed  an  answer  to  the  complaint,  denying 
that  the  conveyances  were  fraudulent  and 
void,  and  alleging  that  the  object  of  them 
was  to  effect  a  settlement  of  the  land  upon 
bis  wife  and  children,  and  that  his  financial 
condition  at  the  time  was  such  as  to  render 
it  legal  and  proper  for  him  to  do  so,  as  be 
had  no  debts.  Robert  McEenna  having  been 
appointed  guardian  of  Maud  McEenna,  an 
answer  was  filed  by  him,  as  such  guardian, 
for  her,  in  which  substantially  the  same 
matters  of  defense  were  set  up.  The  defend- 
ants Metcalf  and  Walker  filed  an  answer, 
and  also  a  cross-bill,  asserting  their  lien  on 
the  premises.  Ftoota  were  then  taken,  from 
which  It  appeared  that  no  money  considera- 
tion ever  passed  between  the  parties  to  the 
several  conveyances  mentioned;  that  Solo- 
mon Rose,  grantor  to  Mrs.  Eirkup,  never 
tfaw  her,  and  did  not  remember  anything 
about  the  transaction,  except  that  McEenna 
came  to  bis  office,  and  asked  him  to  go  to  the 
court-bouse  and  make  the  conveyance;  and 
that  the  deed  of  Mrs.  Eirkup,  dated  August 
1,  1876,  was  acknowledged  July  18.  1878, 
one  month  before  McEenna's  bankruptcy, 
and  was  not  registered  until  January  15, 
1879,  six  months  afterwards.  The  court 
held  that  the  conveyances  were  voluntaiy 
and  fraudulent,  and  made  to  binder,  delay, 
and  defraud  the  creditors  of  the  bankrupt 
McEenna;  and,  further,  that  the  convey- 
ances were  inoperative  to  create  an  estate  in 
the  wife  and  children  of  McEenna  as  against 
the  assignee  in  bankruptcy,  the  same  not 
having  been  filed  for  registration  until  after 
the  adjudication  of  the  bankruptcy  of  Mc- 
Eenna. It  was  also  held  that  the  defendants 
Metcalf  and  Walker  were  entitled  to  the  lien 
asserted  by  them.  A  decree  was  according- 
ly entered  in  favor  of  the  complainant,  ad- 
judging that  the  title  to  the  land  was  in  him 
as  assignee,  and  that  neither  the  defendant 
Robert  McEenna  nor  Maud  McEenna  had 
any  title  thereto,  and  ordering  that  the  com- 
plainant recover  the  land  and  possession 
thereof;  and  also  in  favor  of  the  defendants 
Metcalf  and  Walker  for  their  lien  on  the 
land.  On  appeal  to  the  supreme  court  of  the 
state  a  decree   was  entered  there,  in  sub- 

a  stance,  and  almost  in  identical  language,  in 
2  effect  affirming  the  decree  appealed  from. 

•  To  review  this  latter  decree  the'case  is  brought 
here  on  writ  of  error  by  Robert  and  Maud 
McEenna.  The  defendants  in  error  now 
move  to  dismiss  the  writ  on  the  ground  that 
this  court  has  no  jurisdiction  to  review  that 
decree. 


Section  709  of  the  Revised  Statutes  points 
out  the  cases  in  which  the  judgment  or  de- 
cree of  the  highest  court  of  a  state,  in  which 
a  decision  could  be  had,  may  be  reviewed  by 
the  supreme  court  of  the  United  States.  It 
provides  for  such  review  in  three  classes  of 
cases:  First,  where  is  drawn  in  question 
the  validity  of  a  treaty  or  statute  of,  or  an 
authority  exercised  under,  the  United  States, 
and  the  decision  is  against  its  validity;  sec- 
ond, where  is  drawn  in  question  the  validity 
of  a  statute  of,  or  an  authority  exercised  un- 
der,  any  state,  on  the  ground  of  its  being  re- 
pugnant to  the  constitution,  treaties,  or  laws 
of  the  United  States,  and  the  decision  is  in 
favor  of  its  validity;  third,  where  any  title, 
right,  privilege,  or  immunity  is  claimed  un- 
der the  constitution,  or  any  treaty  or  statute 
of,  or  commission  held  or  authority  exercised 
under,  the  United  States,  and  the  decision  Is 
against  the  title,  right,  privilege,  or  immu- 
nity specially  set  up  or  claimed  by  either  par- 
ty under  such  constitution,  treaty,  statute, 
commission,  or  authority. 

In  neither  of  the  clauses  mentioned  is 
there  any  provision  which  covers  the  present 
case.  It  is  true,  by  section  4972  of  the  Re- 
vised Statutes,  the  jurisdiction  of  the  district 
courts  of  the  United  States,  as  courts  of  bank-n 
ruptcy,  extends  to  all  cases  and  controversies^ 
arising  between  the  bankrupt  and  'any  cred-* 
iter  or  creditors  who  may  claim  any  debt  or 
demand  under  the  bankruptcy,  and  to  the 
collection  of  the  assets  of  the  bankrupt,  and, 
indeed,  to  all  acts,  matters,  or  things  to  be 
done  under  and  in  virtue  of  the  bankruptcy, 
until  the  final  distribution  and  settlement  of 
his  estate,  and  the  close  of  the  proceedings 
in  bankruptcy.  Under  these  provisions  the 
assignee  might  undoubtedly  have  brought 
suit  to  set  aside  the  conveyances  in  quesUon 
in  the  district  court  of  the  United  States  for 
the  district.  Had  he  done  so,  this  court 
would  have  had  jurisdiction  to  review  its  de- 
cree; but  he  was  not  precluded  from  proceed- 
ing in  the  state  court  to  set  aside  the  alleged 
fraudulent  conveyances.  And  when  he  re- 
sorted to  that  court,  and  no  question  waa 
raised  as  to  his  power  under  the  acts  of  con- 
gress, or  the  rights  vested  in  him  as  as- 
signee, the  proceedings  were  governed,  and 
the  judgment  of  the  court  upon  the  validity 
of  the  conveyances  was  subject  to  review,  in 
the  same  manner,  and  to  the  same  extent,  as 
proceedings  of  a  similar  character  by  a  cred- 
itor to  set  aside  conveyances  in  fraud  of  bia^ 
rights  by  a  debtor.  Glenny  v.  Langdon,  98 
U.  S.  20,  and  Trimble  v.  Woodhead,  102  U. 
S.  647,  were  cases  commenced  in  the  circuit 
court  of  the  United  States;  and  Barton  v. 
Geiler,  108  U.  8. 161,  2  Sup.  Ct.  Rep.  387, 
was  commenced  in  a  state  court.  See,  also, 
Clark  V.  Ewing,  9  Biss.  440,  3  Fed.  Rep.  83; 
Olcott  V.  Maclean,  73  N.  Y.  223;  and  Good- 
rich V.  Wilson,  119  Mass.  429.  In  the  pro- 
ceedings in  the  state  court  no  decision  was 
made  against  the  validity  of  any  statute  of, 
or  authority  exercised  under,  the  United 
States,  or  against  any  title,  right,  privilege^ 
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or  Immunity  claimed  under  the  constitution 
of  the  United  States,  or  any  statute  thereof. 
Ko  question.  Indeed,  arose  under  the  action 
of  the  state  court  which  could  bring  its  de- 
cision within  the  provisions  of  section  709  of 
the  Bevified  Statutes. 

The  several  cases  to  which  our  attention  is 
called, as  being  in  supposed  conflict  with  this 
view,  have  no  bearing  upon  the  questions  in- 
volved. In  O'Brien  v.  Weld,  92  XJ.  S.  81, 
the  question  arose  whether  under  the  bank- 
rupt act  the  district  court  of  the  United 
States  had  authority  to  make  the  order  in- 
„  volved,  and  the  decision  of  the  highest  state 
g  court  was  against  the  authority,  and  that 
•  was  held  sufficient  to  sustain'the  federal  ju- 
risdiction. In  Insurance  Co.  v.  Murphy, 
111  U.  S.  788, 4  Sup.  Ct.  Rep.  679,  the  effect 
to  be  given  to  a  sale  of  property  under  an 
order  of  the  district  court  in  bankruptcy  was 
in  question,  the  authority  of  the  court  to  di- 
rect a  sale  free  from  incumbrances  being  de- 
nied. Jenkins  v.  Bank,  127  U.  S.  484,  8 
Sup.  Ct.  Bep.  1196,  involved  a  question  as  to 
the  authority  of  the  assignee  in  bankruptcy 
to  institute  a  suit  touching  any  property,  or 
rights  of  property,  vested  in  him  after  the 
expiration  of  two  years  from  the  time  when 
the  cause  of  action  accrued.  The  decision  of 
the  slate  court  as  to  what  should  be  deemed 
a  f raadnlent  conveyance  does  not  present  any 
federal  question,  nor  does  the  application  by 
the  conrt  of  the  evidence  in  reaching  that  de- 
cision raise  one. 

We  are  of  opinion,  therefore,  that  this 
court  has  no  jurisdiction  to  review  the  judg- 
ment of  the  supreme  court  of  Tennessee. 
The  writ  of  error  must  consequently  be  dis- 
missed, and  It  is  so  ordered. 


(U*  V.  S.  601) 

Goodwin  et  al. «.  Fox  <<  dl. 
(March  6, 1889.) 

L  COHTBAOTB — COKSTRUOTION— AOOOnilT  STATBS. 

A  oontraot  recited  tbat  W.,  one  of  tb«  parttoa, 
was  Indebted  to  F.  ft  C!o.,  the  other  party,  "in 
the  sum  of  {70,000,  over  and  above  all  discounts 
and  set-offs  of  every  name  and  nature, "  and  F. 
Se  Ca  agreed  to  make  further  advances  In  pay- 
ment of  other  debts  of  W.,  in  consideration  of 
which  he  conveyed  certain  property  to  them  as 
security  for  the  ultimate  amount  of  hts  Indebted- 
ness, including  the  (70,000.  Held,  that  in  the 
absence  of  evidence  that  W.  did  not  fully  under- 
stand and  assent  to  the  contract,  or  that  he  was 
the  victim  of  fraud  or  duress,  it  could  not  be 
shown  that  the  actual  amount  of  his  indebted- 
ness at  the  date  of  the  oontraot  (arising  out  of 
transactions  covering  a  series  of  years)  was  less 
than  (70,000,  or  tliat  he  was  entitled  to  prior 
credits,  or  taat  the  amount  included  improper 
charges  of  interest. 
9.  Bamb— AooouNTmo. 

After  the  agreement  (by  the  terms  of  which 
W.  "sold  and  oonreyed"  to  F.  &  Co.  his  stock  of 
goods,  including  notes  and  accounts,  with  power 
u>  sell  and  convert  the  same  into  money,  and  ap- 
ply the  proceeds  to  the  payment  of  his  indebted- 
ness to  them)  W.  remained  in  charge  of  the 
goods  as  agent  for  F.  &  Co.,  who  sent  him,  from 
time  to  time,  oaantitles  of  merchandise,  to  put 
into  the  stoolL  W.  sold  such  merchandse,  the  pro- 
ceeds being  represented  by  notes  and  acoonnts, 
and  when  he  finally  surrendered  the  business  to 
F.  Sc  Co.  these  notes  and  accounts  were  includ- 


ed, and  he  received  credit  on  his  Indebtefloess 
for  the  amount  F.  &  Co.  realized  from  dosing 
out  the  business.  Held,  that  while  W.  could  not 
be  charged  with  the  merchandise  so  furnished, 
yet,  as  he  had  been  credited  with  all  that  the 
stock  realized,  which  included  the  notes  and  ac- 
counts representing  such  merchandise,  the 
amount  thereof  should  be  placed  on  tiie  debit 
side  of  Ms  account. 
8.  Same. 

The  agreement  recited  that  'W.*s  stock  of 
goods  was  sold  and  conveyed  to  F.  &  Co.,  "with 
power  forthwith,  at  such  times  and  in  such  man- 
ner as"  they  "shall  deem  best,  to  sell  and  collect 
and  convert  the  said  goods,  wares, "  etc.,  "into 
money,  and  apply  the  proceeds, "  to  the  payment 
of  W.'s  indebtedness.  Evidence  was  admitted 
to  show  that  at  the  date  of  the  agreement  the 
value  of  the  stock  was  about  965.UO0,  but  it  ap- 
iraared  that  all  F.  &  Co.  realized  from  it  and 
credited  on  W  's  indebtedness  when  they  took 
chame  of  the  stock,  a  year  later,  was  187,848. 
HelaL  that  the  latter  amount  was  all  that  W.  was 
entitled  to  credit  for. 

4.  Bamh. 

The  farm  conveyed  to  F.  ft  Ca  as  security  was 
subseqnently  mortgaged  by  F.,  assignee  of  F.  ft 
Ca's  rights  under  the  agreement,  to  a  Uiird  per- 
son, for  $13,000.  Held,  that  W  was  proper^ 
credited  with  the  amount  of  the  mortgage  debt 
and  interest,  though  the  mortgagee  was  not  a 
party  to  the  snlti 

5.  Biitm, 

The  agreement  also  conveyed  to  F.  ft  Co.  ab- 
solutely, and  without  any  clause  of  defeasance, 
the  lot  on  which  W.'s  store  was  situated,  the 
proceeds  realised  by  F.  ft  Co.  from  a  sale  of  th« 
lot  to  be  applied  to  the  payment  of  W.'s  indebt- 
edness. Thereafter,  in  l&S,  F.  ft  Co.  sold  It  to 
F.  for  t8,000,  which  was  its  then  fair  value. 
Held,  that  $8,000,  with  interest  from  the  date  of 
the  sale  to  F.,  was  the  amount  for  which  W.  was 
entitled  to  credit,  and  not  the  value  of  the  lot  at 
the  time  of  suit,  several  years  later. 

6.  IKTEBEST — WbXK  AIXOWABLE. 

Under  Rev.  St.  HI.  1874,  &  74,  S  8,  aUowlng  In- 
terest at  0  per  cent,  "for  all  moneys  after  they 
become  due  on  •  *  *  any  instrument  of  writ- 
ing," and  "on  money  due  on  the  settlement  of 
account  from  the  day  of  liquidating  acoonnts  be- 
tween the  parties  and  ascertaining  the  balance,  * 
an  agreement  between  debtor  and  oreditor,  con- 
taining an  acknowledgment  that  the  sum  oi$70,- 
000  is  due  from  the  debtor,  and  a  promise  by  the 
creditor  to  pay  certain  claims  agunst  and  make 
further  advances  to  the  debtor,  and  oonveyiag 
to  tike  oreditor  a  farm  as  security,  the  same  to  be 
foreclosed  unless  the  debtor  shall  witliln  six 
months  from  the  date  of  the  agreement  pay  all 
the  indebtedness  that  may  then  exist,  entaltlea 
the  oreditor  to  Interest  on  the  $70,000  after  th« 
expiration  of  the  six  months,  and  on  the  further 

Sayments  and  advances  from  their  respective 
ates. 

7.  WiTNBSS— COMPBTKHOT— ISTSBMT. 

Rev.  St.  n.  &  g  858,  provides  that  in  the  United 
States  courts  no  witness  shall  be  exoluded  in 
any  civil  action  because  he  is  a  party  to  or  inter- 
ested in  the  issue  tried,  "provided,  that  in 
actions  by  or  against  executors,  •  •  •  la 
whioh  judnnent  may  be  rendered  for  or  against 
them,  neither  party  shall  be  allowed  to  testify 
against  the  othor,  as  to  any  transaction  with,  or 
statement  by,  the  testator,  *  •  •  unless  oaUed 
to  testify  thereto  by  the  opposite  party.  •  •  * 
In  all  other  respects,  the  laws  of  the  state  ia 
which  the  court  is  held  shall  be  the  rules  of  de- 
cision as  to  the  competency  of  witnesses,  "at  law 
or  In  equity.  Held,  that  the  words  "  in  all  other 
respects  "  mean  "  in  all  other  respects  than  those 
provided  for  in  the  clause  preceding  the  pro- 
viso;" and  a  witness  cannot  be  excluded  simply 
because  he  is  a  party  to  or  interested  In  the  is- 
sues. 

8.  Sa]«— AonoH  *r  Bxboutkix  as  Davnaa. 

Though  the  complainant  is  executrix  of  the 
person  with  wliom  the  transactions^wera  had, 
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yet,  where  she  does  not  seek  a  decree  In  her 
favor  as  executrix,  but  claims  only  as  legatee 
and  devisee,  the  statute  does  not  apply. 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Illinois. 

John  N.  Jewett  and  C.  H.  Wood,  for  ap- 
(,pellants.     W,  O,  Gaudy,  for  appellees. 
I 

•  Blatohfobd.  J.  *  On  the  20th  of  Febru- 
ary, 1869,  a  written  agreement  was  executed 
D7  Samuel  H.  Fox  and  I.  WiUard  Fox,  to 
which  was  appended  a  memorandum  signed 
by  Samuel  H.  Fox,  the  papers  being  as  fol- 
lows: 

"Whereas  I.  Willard  Fox  is  indebted  to 
Samuel  H.  Fox  and  Henry  W.  Fox,  partners 
doing  business  under  the  firm  name  and  style 
of  Fox  &  Co.,  in  the  sum  of  seventy  thousand 
dollars  ($70,000)  over  and  abore  all  dis- 
counts and  aet-ofls  of  every  name  and  nature ; 
nand  whereas  said  Fox  &  Co.,  at  the  request 
gof  said  I.  Willaid  Fox,  have  taken  up  and 

*  satisfled,  or  [are]*)sbout  to  talte  up  and  satis- 
fy, certain  other  of  the  indebtedness  of  said 
I.  Willard  Fox,  some  of  such  Indebtedness, 
and  to  the  amount  of  about  sixteen  thousand 
dollars,  ($16,000,)  more  or  less,  being  satisfied 
by  payment  thereof,  and  to  the  amount  of 
about  thirty  thousand  dollars,  ($30,000, )  more 
or  less,  being  so  satisfied  by  payment  at  the 
rate  of  fifty  cents  on  the  dollar,  whereby  the 
said  I.  Willard  Fox  has  become  further  in- 
debted to  said  Fox  &  Co. ;  and  whereas  the 
said  L  Willard  Fox  has  sold  and  conveyed  to 
the  said  Samuel  H.  Fox  all  and  singular  the 
stock  of  goods,  wares,  and  merchandise,  with 
the  store  fixtures,  in  the  city  of  Chicago,  in- 
cluding therewith  Ills  notes,  books,  and  ac- 
counts of  every  name,  nature,  and  descrip- 
tion, and  also  the  premises  known  as  *  Ko.  876 
Korth  La  Salle  Street,'  being  lot  two,  (2,)  in 
block  twenty,  (20,)  in  Bushnell's  addition  to 
Chicago,  Illinois,  in  said  city  of  Chicago, 
with  power  forthwith,  at  such  times  and  in 
aach  manner  as  he,  said  Samuel  H.  Fox,  shall 
deem  best,  to  sell  and  collect  and  convert  the 
said  goods,  wares,  merchandise,  fixtures, 
notes,  accounts,  and  premises  into  money, 
and  apply  the  proceeds  to  the  payment  of 
said  indebtedness  to  said  Fox  &  Co.,  both  said 
original  indebtedness  and  that  so  taken  up  by 
them,  at  the  rate  paid  therefor,  with  such  in- 
terest added  thereto  as  the  said  Samuel  H. 
Fox  or  Fox  &  Co.  shall  have  to  pay  thereon, 
or  on  any  portion  thereof,  and  has  also  con- 
veyed to  said  Samuel  H.  Fox  his  farm  in 
L^e  county,  Illinois,  known  as  the  •  Lake 
Zurich  Farm:'  Kow,  therefore,  the  said 
Samuel  H.  Fox  agrees  that  if  the  said  I. 
Willard  Fox  shall  and  will,  within  six 
months  from  the  date  hereof,  pay  the  entire 
amount  of  each  name  and  kind  of  said  indebt- 
edness, or  such  portion  thereof  as  remains  at 
that  time  unpaid,  then  he,  said  Samuel  H. 
Fox,  shall  and  will  reconvey  the  said  Lake 
Zurich  farm  to  said  I.  Willard  Fox;  but,  in 
default  of  such  payment,  it  is  hereby  agreed 
by  the  parties  hereto  that  the  said  Samuel  H. 
Fox  may  immediately  foreclose  the  certain 


mortgage  comprised  in  said  conveyance  of 
said  Lake  Zurich  farm  and  this  agreement. 

"And  the  said  I.  Willard  Fox  hereby 
agrees  that,  in  case  proceedings  for  such  fore- 
closure be  commenced,  that  he  will  interpose 
no  default  thereto,  nor  attempt,  by  injunc- 
tion, bill  in  equity,  or  in  any  other  way,  to^ 
hinder  or  defeat  the  same.  § 

*  "Witness  the  hands  and  seats  of  the  said* 
Samuel  H.  Fox  and  I.  Willard  Fox,  this 
twentieth  day  of  February,  A.  D.  1869. 

"Samuel  H.  Fox.    [Seal.] 
"L  Willard  Fox.    [Seal.] 

"And  the  said  Samuel  H.  Fox  hereby 
agrees  to  release  a  certain  mortgage  which 
he  has  on  a  portion  of  said  Lake  Zurich  farm, 
the  indebtedness  secured  by  said  mortgage 
having  become  merged  in  said  debt  of  seven- 
ty thousand  dollars.       Samttel  H.  Fox." 

By  deeds  in  fee-simple,  I.  Willard  Fox  and 
his  wife  conveyed  to  Samuel  H.  Fox  the 
North  La  Salle  street  lot  and  the  Lake  Zoricb 
farm,  mentioned  in  the  above  agreement, 
simultaneously  with  its  execution.  On  the 
17th  of  February,  1877,  Kate  W.  Fox  brought 
a  suit  in  equity  in  the  circuit  court  of  the 
United  States  for  the  Northern  district  of  Il- 
linois, against  I.  Willard  Fox  and  his  wife. 
Kate  W.  Fox  was  the  widow  of  Henry  W. 
Fox,  who,  with  Samuel  H.  Fox,  composed 
the  firm  of  Fox  &  Co.  Henry  W.  Fox  had 
died  in  1876,  and  by  his  will  Kate  W.  Fox 
was  made  his  sole  executrix,  and  sole  devisee. 
In  her  bill  she  set  forth  the  contents  of  the 
above  agreement,  without  stating  that  it  was 
in  writing.  The  bill  averred  that  in  pursu- 
ance of  the  agreement  Fox  &  Go.  paid  the 
$16,000  and  the  $30,000  of  the  indebtedness 
of  I.  Willard  Fox.  named  in  it;  that  I.  Wil- 
lard Fox  and  his  wife  executed  and  delivered 
to  Samuel  H.  Fox  deeds  in  fee-simple  of  the 
Lake  Zurich  farm,  and  the  La  Salle  street 
lot;  and  that  I.  Willard  Fox  assigned  to  Sam- 
uel H.  Fox  the  goods,  wares,*  and  merchan- 
dise, store  fixtures,  notes,  and  accounts  men- 
tioned in  the  agreement. 

The  bill  also  alleged  that  it  was  then  far- 
ther agreed  between  I.  Willard  Fox  and  Fox 
&  Co.  that  the  former  should  carry  on  his 
business,  which  was  at  Chicago,  111.,  in  con- 
nection with  the  said  stock  of  goods,  wares, 
and  merchandise,  notes,  and  accounts,  as 
though  no  such  assignment  thereof  had  been 
made  to  Samuel  H.  Fox;  that  Fox  &  Co.,« 
who  were  manufacturers  of  glass  in  the  stateS 
of  New  York,  should  advance  andfurnish  to* 
I.  Willard  Fox  goods  in  the  way  of  his  busi- 
ness, from  time  to  time,  as  he  should  need, 
and  they  should  be  able;  that  the  price  or 
value  of  the  goods  so  furnished  should  be 
added  to  the  indebtedness  so  due  from  I.  Wil- 
lard Fox  to  Fox  &  Co.,  and  tlie  former  should 
apply  the  proceeds  and  avails  of  the  business, 
as  he  should  realize  the  same,  to  the  payment 
of  such  indebtedness,  until  such  future  time 
as  should  be  agreed  upon  by  the  parties,  at 
which  time  he  should  turn  over  and  deliver 
to  Samuel  H.  Fox  the  merchandise  which 
should  then  be  on  hand,  the  store  fixtures* 
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and  the  notes  and  acconnts  then  tincolleeted, 
the  proceeds  and  avails  of  which  should  then 
be  applied  by  S»muel  n.  Fox  towards  the  pay- 
ment of  th&  indebtedness  which  should  then 
be  due  from  I.  Willard  Fox  to  Fox  &  Co.; 
and  that  the  origfinal  agreement  should  in  all 
other  respects  remain  binding. 

The  bill  further  averred  that,  in  pursuance 
of  the  last-mentioned  agreement,  I.  Willard 
Fox  continued  to  carry  on  his  business  until 
about  February  20. 1870,  that  is,  for  about 
one  year,  in  connection  with  the  said  stock 
of  ffxtda,  store  fixtures,  and  notes  and  ac- 
counts: that  during  that  period  Fox  &  Oo. 
famished  to  him  merchandise,  in  the  way  of 
bis  business,  to  the  amount  of  about  $24, 000; 
that  at  the  expiration  of  that  period  he,  in 
pursuance  of  that  agreement,  turned  over 
and  delivered  to  Samuel  H.  Fox  the  stock  of 
goods,  store  fixtures,  notes,  and  accounts  then 
on  hand,  of  the  value  of  $27,343.07,  which 
amount  was  then  credited  to  him  and  applied 
on  his  indebtedness  then  due  to  Fox  &  Co. ; 
that  after  the  making  of  the  last-mentioned 
agreement,  and  while  I.  Willard  Fox  was  so 
carrying  on  business,  he  paid  out  of  its  avails, 
npon  bis  indebtedness  to  Fox  &  Co.,  the  sum 
of  about  $10,000;  that  Samuel  H.  Fox,  some 
time  before  September  1,  1875,  sold  the  La 
Salle  street  lot,  and  realized  from  it  about 
$14,000,  which  amount  was  credited  upon 
the  indebtedness  of  I.  Willard  Fox  to  Fox  & 
Co.;  that  the  said  sums  of  $27,843.07.  $10,- 
000,  and  $14,000,  were  all  that  had  ever  been 
paid  on  said  indebtedness;  and  that  there  was 
due  to  the  plaintiff,  at  the  time  of  filing  the 

,  bill,  on  account  of  said  indebtedness,  about 

;  $70,657,  besides  interest. 

'The  bill  further  alleged  that  on  or  about 
September  1, 1875,  Samuel  H.  Fox  and  Hen- 
ry W.  Fox  dissolved  their  partnership,  and 
It  was  agreed  that  the  debt  due  from  I.  Wil- 
lard Fox  to  For.  &  Co.,  and  all  securities 
therefor,  should  thereafter  belong  to  Henry 
W.  Fox;  that  Samuel  H.  Fox  executed  and 
delivered  to  Henry  W.  Fox  a  deed  in  fee-sim- 
ple of  the  Lake  Zurich  farm,  a  description  of 
which  by  metes  and  bounds  was  given  in  the 
bill;  and  that  there  was  due  to  the  plaintiff, 
as  such  executrix  and  devisee,  from  I.  Wil- 
lard Fox,  $103,600,  principal  and  interest. 

The  bill  waived  an  answer  on  oath,  and 
prayed  for  an  account  of  the  amount  due  to 
the  plaintiff  for  principal  and  interest  on  the 
security  of  the  Lake  Zurich  furm;  that  thede- 
fendants  be  decreed  to  pay  that  amount,  the 
plaintiff  offering  to  reconvey  the  premises  to 
them  on  such  payment;  and  that,  in  default 
of  such  payment,  the  defendants  be  barred 
and  foreclosed  of  nil  equity  of  redemption  in 
and  to  such  mortgaged  premises.  The  bill 
contained  a  prayer  for  general  relief,  al- 
Uiongh  it  did  not  pray  specifically  for  the  sale 
of  the  Lake  Zurich  farm;  nor  did  it  treat  the 
La  Salle  street  lot  as  being  subject  to  a  like 
mortgage  with  the  Lake  Zurich  farm,  but 
only  as  being  subject  to  be  sold  by  the  gran- 
tee under  the  power  contained  in  the  agree- 
ment, the  proceeds  of  sale  to  be  applied  upon 
v.98.0.— 24 


the  indebtedness.  On  the  2l8t  of  April, 
1877, 1.  Willard  Fox  and  his  wife  put  in  an 
answer  to  the  bill.  It  denies  the  indebted- 
ness of  $70,000,  but  admits  that  a  paper 
drawn  up  at  the  instance  of  Samuel  H.  Fox 
stated  the  indebtedness  at  that  amount.  It 
also  avers  that  prior  to  February  20, 1869, 1. 
Willard  Fox  had  been  engaged  at  Chicago 
for  several  years  in  selling  paints,  oils,  and 
window  glass;  that  during  that  time  he  had 
sold  for  Fox  &  Co.  large  quantities  of  win- 
dow glass  made  by  them,  such  sale  being 
upon  commission;  that  he  never  regarded 
himself  as  purchasing  the  glass  in  the  ordi- 
nary  way ;  that  a  short  time  prior  to  Febru- 
ary 20, 1869,  he  became  embarrassed;  that 
then  Fox  &  Co.,  under  the  pretense  of  mak- 
ing a  favorable  settlement  with  some  of  his 
creditors,  forced  him  to  enter  into  an  agree- 
ment, wherein  he  was  apparently  made  toS 
say  that  he'owed  Fox  &  Co.  the  $70,000,? 
but  which  did  not  state  truly  such  indebt- 
edness, the  amount  being  made  up  for  a  spe- 
cific purpose  on  the  part  of  Fox  &  Co.,  with- 
out his  consent;  that,  in  making  upthe$70,- 
000,  interest  was,  without  his  consent,  cal- 
culated for  several  years'  back  on  all  pre- 
tended balances  apparently  due  to  Fox  A 
Co.  every  three  months  during  each  year, 
thereby  compounding  interest;  that  the 
amount  of  such  interest  was  $20,000  or  $30,« 
000;  that  after  the  agreement  was  signed 
Fox  &  Co.  allowed  him  to  go  on  in  business, 
using  his  own  name,  for  about  the  period  of 
one  year,  but  the  business  was  really  theirs, 
and  he  turned  over  to  them  his  store  and  its 
contents,  and  all  the  debts  due  to  him,  on  or 
about  February  20, 1869,  the  contents  of  the 
store  being  then  of  the  value  of  over  $60,000; 
that  in  equity,  under  such  arrangement,  that 
property  ought  to  go  to  the  cancellation  of 
the  indebtedness  stated  in  the  agreement,  and 
Fox  &  Co.  ought  to  be  charged  in  the  ac- 
counting with  the  property  so  delivered  to 
them  at  its  fair  value;  that  Fox  &  Co.  pre- 
tend that  the  business  was  conducted  by  him 
after  February,  1869.  and,  because  there 
were  losses  in  it  to  the  amonnt  of  $15,000, 
he  ought  to  suffer  that  loss,  when  the  busi- 
ness was  really  that  of  Fox  &  Co.,  and  the 
adjustment  ought  to  be  made  at  the  time  of 
the  turning  over  of  the  store  and  its  con* 
tents,  and  of  his  property,  to  Fox  &  Co.,  and 
he  ought  to  be  allowed  to  set  off  against  any 
indebtedness  of  his  to  Fox  &  Co.  the  amount 
of  property  so  turned  over  to  them;  that  he 
was  the  owner  in  fee-simple  absolute  of  the 
land  described  in  the  bill;  that  whatever 
debt  is  due  to  Fox  &  Co.  is  a  lien  upon  the 
same,  including  the  La  Salle  street  lot,  in 
the  nature  of  a  mortgage,  and  the  land  ought 
in  equity  to  be  subjected  to  such  lien,  if  any 
indebtedness  is  proved  to  exist  in  favor  ot 
Fox  &  Co. ;  and  that  the  plaintiff  stands  in 
no  different  relation  to  him,  in  regaixi  to 
such  indebtedness,  from  that  occupied  by  Fox 
&  Co.,  and  has  only  the  same  rights  and  in- 
terest in  and  to  such  security  which  Henry 
W.  Fox  or  Fox  &  Co.  had.    The  answer 
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asks  tbat  an  accounting  may  be  bad  between 
gg  tbe  parties  before  a  master,  and  avers  that 
g  all  indebtedness  from  I.  Willard  Fox  to  Fos 

•  &  Co.  has  been  paid ;  and  that«both  the  Lake 
Zurich  farm  and  the  La  Salle  street  lot  are 
free  from  any  lien  in  favor  of  Fox  &  Co.,  or 
of  tbe  plaintiff.  It  avers  that  the  goods  fur- 
nished by  Fox  &  Co.  to  I.  Willard  Fox,  after 
the  20tb  of  February,  1869,  were  the  goods 
of  Fox  &  Co.,  and  he  conducted  tbe  business 
for  them;  that  the  indebtedness  held  against 
him  by  other  persons,  and  which  was  settled 
by  Fox  &  Co.,  amounted  to  Ci24,000,  and  was 
settled  for  about  •12.000  by  Fox  &  Co.;  that 
be  also  owed  the  First  National  Bank  about 
$15,000,  which  was  paid  out  of  the  proceeds 
of  a  loan  of  $6,000  made  on  the  La  Salle 
street  lot,  and  the  rest  of  it  out  of  the  collec- 
tions, etc.,  due  to  I.  Willard  Fox;  and  that, 
such  indebtedness  having  been  so  settled  out 
of  the  La  Salle  street  lot  and  a  portion  of  the 
property  turned  over  by  him  to  Fox  &  Co., 
be  ought  to  have  the  Lake  Zurich  farm  free 
from  incumbrance,  because  of  tbe  large  sur- 
plus which  was  left  in  the  hands  of  Fox  & 
Co.  after  paying  such  outstanding  debts. 
The  answer  also  avers  that  be  will  rely  upon 
the  statute  of  Illinois  in  regard  to  usury.  A 
replication  was  filed  to  this  answer. 

On  the  26th  of  October,  1877,  the  plaintiff 
filed  an  amended  bill,  under  an  order  made 
on  that  day,  giving  her  leave  to  do  so,  and 
requiring  tbe  defendants  to  answer  within  30 
days.  Tbe  amended  bill  is  a  full  and  com- 
plete bill  in  itself.  It  contains  mainly  the 
same  averments  as  the  original  bill,  but  has 
some  variations  and  additions.  One  addi- 
tion is  a  statement  of  the  contents  of  the 
memorandum  signed  by  Samuel  H.  Fox,  ap- 
pended to  the  agreement,  which  was  not  con- 
tained in  the  original  bill.  There  is  also 
added  a  statement  tiiat  Samuel  H.  Fox  did, 
on  the  5th  of  October,  1869,  release  and  dis- 
charge of  record  the  mortgage  so  held  by  him 
on  a  portion  of  tbe  Lake  Zurich  farm.  It 
states  the  amount  of  goods  furnished  by  Fox 
ft  Co.  to  I.  Willard  Fox,  during  the  time 
from  February  20,  1869,  until  some  time  in 
December,  1869,  at  $12,999.64,  instead  of 
$24,000;  and  that  the  property,  amounting 
to  $27,343.07,  was  turned  over  and  delivered 
to  Fox  &  Co.  in  December,  1869,  instead  of 
in  February,  1870.  It  also  states  that  the  in- 
o  debtedness  mentioned  in  the  agreement  tis 
S  $16,000  was  in  fact  only  $15,000,  and  was 

*  due  to  the  First  National  Bank  of*Chicago; 
that,  after  the  making  of  the  agreement  and 
the  conveyance  of  the  La  Salle  street  lot  to 
Samuel  H.  Fox,  he,  with  the  knowledge  of 
I.  Willard  Fox,  raised  by  mortgage  on  that 
lot  about  $6,U00,  which  was  banded  over  to 
L  Willard  Fox,  and  paid  by  him  on  the  in- 
debtedness to  tliebank;  and  that  afterwards, 
and  during  the  time  that  he  carried  on  the 
business  after  February  20,  1869,  he  paid  to 
the  bank  the  remainder  of  the  debt  due  to  it, 
out  of  the  avails  of  the  business  and  of  col- 
lections of  the  notes  and  accounts;  that  the 
indebtedness  estimated  in  the  agreement  at 


abont  $30,000,  due  to  other  parties,  was  only 
about  $24,000  or  less,  and  Fox  &  Co.  com- 
promised and  paid  it  in  full  by  paying  alto- 
gether the  sum  of  abont  $10,971.39;  that 
about  the  time  that  Samuel  H.  Fox  mort- 
gaged the  La  Salle  street  lot  for  $6,000,  he 
effected  an  insurance  upon  the  improve- 
ments upon  it  for  the  same  amount,  and 
afterwards  the  improvements  were  de- 
stroyed by  fire,  and  the  insurance  was  applied 
in  discharge  of  the  mortgage;  that  on  the 
25tb  of  September,  1875,  Samuel  H.  Fox 
conveyed  the  La  Salle  street  lot  to  Henry  W. 
Fox  for  the  sum  of  $8,000,  which  amount 
was  then  credited  upon  the  indebtedness  of 
1.  Willard  Fox  to  Fox  &  Co.;  that  the 
$27,343.07,  which  was  the  valne  of  the 
stock  of  goods,  store  fixtures,  notes,  and  ac- 
counts, turned  over  to  Samuel  H.  Fox  in 
December,  1869,  and  the  $8,000  realized 
from  the  sale  of  the  La  Salle  street  lot,  is  all 
that  has  ever  been  received  by  Fox  &  Co.  on 
the  debt  from  I.  Willard  Fox  to  them;  and 
that  there  was  due  to  the  plaintiff  at  the  time 
of  the  filing  of  the  amended  bill,  on  account 
of  such  debt,  about  $60,000,  besides  interest. 
The  amended  bill  states  the  amount  due  to 
the  plaintiff,  as  executrix  and  devisee,  from 
I.  Willard  Fox,  at  about  $100,000,  principal 
and  interest,  instead  of  $103,600.  It  waives 
an  answer  on  oath,  and  its  prayer  is  the 
same  as  that  of  the  original  bill,  and  it  does 
not  treat  the  La  Salle  street  lot  as  subject  to 
a  lien  In  favor  of  tbe  plaintiff.  No  answer 
to  such  amended  bill  appears  in  the  record, 
nor  Is  there  any  stipulation  that  the  answer 
to  tbe  original  bill  shall  stand  as  tbe  answer 
to  the  amended  bill.  On  the  10th  of  Septem- 
ber, 1878,  an  order  was  made*  referring  tbe 
cause  to  Mr.  Henry  W.  Bishop  as  a  master, 
to  take  proofs  and  report  tl)e  same  to  the 
court,  together  with  the  amount  due  to  the 
plaintiff.  On  the  Ilth  of  February,  1880,  an 
order  was  made,  modifying  such  order  of 
reference  by  directing  the  master  to  report 
the  testimony  taken  by  him,  and  not  his  con- 
clusions thereon.  Plenary  proofs  were  taken 
in  the  cause  in  July,  1877,  November,  18^, 
September,  1879,  November,  1879,  Decem- 
ber, 1879,  and  February,  1880.  Samuel  H. 
Fox  gave  a  deposition  in  July,  1877,  a  sec- 
ond in  September,  1879,  and  a  third  in  De- 
cember, 1879.  I.  Willard  Fox  gave  a  depo- 
sition in  November,  1878,  a  second  in  No- 
vember, 1879,  and  a  third  in  February,  1880. 
Bobert  6.  Merritt,  who  had  been  the  book- 
keeper and  cashier  of  I.  Willard  Fox  from 
May,  1867,  till  the  summer  of  1869,  gave  a 
deposition  in  September,  1879,  and  a  second 
in  December,  1879.  In  July,  1880,  the  cause 
was  heard  on  pleadings  and  proofs,  but  be- 
fore any  decision  was  made,  and  on  Novem- 
ber 13,  1880,  the  plaintiff,  by  leave  of  the 
court,  amended  her  bill  by  inserting  an  aver- 
ment to  the  effect  that  the  agreement  of 
February  20,  1869,  contained  a  recital  that 
I.  Willard  Fox  had  sold  and  conveyed  to 
Samuel  H.  Fox  the  La  Salle  street  lot,  the 
proceeds  thereof  to  be  applied  towards  pay- 
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ment  of  the  Indebtedness  from  I.  "Willard 
Fox  to  Fox  &  Co;  that  by  such  agreement 
that  lot  was  not  in  any  event  to  be  recon- 
veyedto  I.  Willard  Fox;  that  the  plaintiff 
had  sold  and  conveyed  the  lot;  and  that,  be- 
ing willing  to  do  what  was  just  and  equitable, 
she  offered  to  credit  and  allow  to  I.  Willard 
Fox  the  amount  for  which  she  had  sold  the 
lot.  or  otherwise  its  value,  in  reduction  of 
the  sum  due  to  her  from  I.  Willard  Fox. 

On  the  23d  of  November,  1880,  the  defend- 
ants filed  an  answer  to  the  amended  bill  as 
amended  on  November  13, 1880.  This  ap- 
pears to  be  a  full  answer,  not  only  to  the 
amendments  of  November  18,  1880,  but  to 
theamended  bill  filed  October  26, 1877.  This 
answer  avers  that  on  February  20,  1869,  L 
Willard  Fox  and  his  wife  executed  to  Sam- 
M  nel  H.  Fox  a  deed  conveying  the  Lake  Zu- 
g  rich  farm,  and  Another  deed  conveying  the 
•  La  Salle  street  lot;  and  that  at  the  sametime 
the  agreement  of  February  20, 1869,  was  ex- 
ecuted by  Samuel  H.  Fox  and  I.  Willard  Fox, 
and  the  memorandum  appended  was  executed 
by  Samuel  H.  Fox.  The  answer  also  avers 
that  prior  to  1857  Samuel  H.  Fox  and  I. 
Willard  Fox  were  partners  in  business  in  the 
manufacture  of  glass  in  the  state  of  New 
York;  that  L  Willard  Fox  sold  out  his  inter- 
est in  the  business  to  Henry  W.  Fox,  and  re- 
tired; that  thereupon  Samuel  H.  Fox  and 
Henry  W.  Fox,  who  were  brothers  of  I.  Wil- 
lard Fox,  became  partners,  and  conducted  the 
business  under  the  name  of  Fox  &  Co.,  and 
L  Willard  Fox  removed  to  Illinois;  that  the 
affairs  of  the  firm  in  which  L  Willard  Fox 
was  such  partner,  and  his  business  transac- 
tions with  the  new  firm,  had  never  been  set- 
tled; that,  in  the  year  1865, 1.  Willard  Fox. 
at  the  request  of  Fox  &Co.,  undertook  to  act 
as  their  agent  for  the  sale  of  glass  in  Chicago, 
and  was  to  receive  as  compensation  a  certain 
commission;  that  he  received  from  them  large 
amounts  of  glass,  and  remitted  the  proceeds 
to  tbem  from  time  to  time,  and  the  business 
was  thus  conducted  until  about  the  Ist  of 
January,  1869,  when  he  became  embarrassed, 
and,  under  a  judgment  and  execution  against 
him  in  favor  of  tiie  First  National  Bank  of 
Chicago,  his  goods,  and  the  glass  then  on 
hand,  belonging  to  Fox  &  Co.,  for  sale  on 
commission,  were  seized,  and  the  store  was 
dosed;  that  Samuel  H.  Fox  then  came  to 
Chicago  and  acted  for  Fox  &  Co.;  that,  by 
agreement  with  L  Willard  Fox,  Fox  &  Co. 
assnmed  the  payment  of  the  debt  to  the  First 
National  Bank,  and  the  goods  were  released, 
and  Samuel  H.  Fox,  for  Fox  &  Co.,  took  pos- 
session of  the  goods  belonging  to  I.  Willard 
Fox,  and  of  those  belonging  to  Fox  &  Co. ; 
that  Samuel  H.  Fox  also  undertook  to  satisfy 
the  other  creditors  of  I.  Willard  Fox;  that 
the  latter  was  unable  to  pay  more  than  50 
cents  on  the  dollar,  and,  for  the  purpose  of 
doing  BO,  and  also  of  placing  Fox  &  Co.  in  a 
situation  whereby  they  could  make  it  appear 
to  their  creditors  that  ttiey  had  large  assets  in 
Illinois,  Samuel  H.  Fox.  prepared  a  statement 
at  tlie  account  of  Fox  &  Co.  against  L  Wil- 


lard Fox.  showing  an  apparent  indebtedness  t» 
of  about  $68,000,  besides  an  apparent  mort-^ 
gage  of  $15,000  from  Iiim  to  them,  and'de** 
manded  of  him  that  he  should  make  an  abso- 
lute conveyance  of  the  Lake  Zurich  farm  and 
the  La  Salle  street  lot;  that  he  denied  the 
correctness  of  such  account,  and  at  first  re- 
fused to  make  the  conveyances,  but  was  in> 
duced  to  execute  them,  provided  Samuel  H. 
Fox  would  execute  the  instrument  of  Febru- 
ary 20,  1869,  as  a  condition  of  defeasance, 
and  upon  the  verbal  assurance  of  Samuel  H. 
Fox  that  Fox  &  Co.  would  not  insist  upon 
the  payment  of  the  $70,000  named  in  it,  or 
of  any  sum  other  than  that  which  should  be 
found  to  be  due  from  L  Willard  Fox  to  Fox 
&  Co.,  on  a  just,  fair,  and  equitable  settle- 
ment; that  the  defendants  asserted  at  the 
time  that  there  was  nothing  due  on  the  trans- 
actions covered  by  the  account;  that,  after 
the  deeds  and  the  agreement  were  made,  Sam- 
uel H.  Fox,  for  Fox  &  Co.,  retained  posses- 
sion of  the  goods,  store  fixtures,  notes,  and 
accounts,  and  conducted  the  business  in  the 
name  of  I.  Willard  Fox  until  December. 
1869,  and  during  that  time  received  the  pro- 
ceeds arising  from  the  collections  of  the  notes 
and  accounts,  as  well  as  the  goods;  that,  at 
the  time  of  such  transfer  to  Fox  &  Co.,  tliere 
was  in  the  store  glass  belonging  to  them  of 
the  value  of  over  ^0,000,  besides  other  goods 
of  over  the  value  of  $30,000,  and  notes  and 
accounts,  good  and  collectible,  to  the  amount 
of  about  $15,000,  belonging  to  L  Willard 
Fox ;  that,  during  the  time  the  business  was 
so  being  conducted  by  Fox  &  Co.,  in  1869. 
they  paid  the  debt  to  the  First  National  Bank, 
partly  from  the  proceeds  arising  from  the 
conduct  of  the  business  and  partly  from 
money  borrowed  upon  the  La  Salle  street  lot. 
which  was  afterwards  refunded  to  them  by 
insurance  money  collected  upon  the  building 
standing  upon  the  lot,  and  which  had  been 
destroyed  by  fire;  that  they  also  paid  to  the 
other  creditors  of  I.  Willard  Fox,  in  full  sat- 
isfaction of  the  debts  due  to  them,  $10,971.40; 
that  there  had  been  no  settlement  of  the  mat- 
ters between  Fox  &  Co.  and  I.  Willard  Fox^ 
since  February  20,  1869;  that  there  is  noth-g 
ing  due  from  him  to  Fox  &  Co.;  that  the*La* 
SaJle  street  lot  was  conveyed,  like  the  Lake 
Zurich  farm,  as  security;  that,  if  such  lot 
has  been  sold  pending  the  suit,  its  purchaser 
has  taken  it  with  notice  of  the  equitable  rights 
of  the  defendants;  that  they  claim  a  recon- 
veyance of  the  Lake  Zurich  farm  and  the  La 
Salle  street  lot  upon  the  payment  of  the 
amount,  if  any,  due  to  Fox  &  Co.  from  I. 
Willard  Fox;  and  that  Samuel  H.  Fox  is  a 
necessary  party  to  the  litigation. 

On  the  8th  of  December,  1880,  the  defend- 
ants, by  leave  of  the  court,  filed  a  cross-bill 
against  the  plaintiff,  who  had  then  become 
Kate  W.  Goodwin  by  her  intermarriage  with 
Charles  S.  Goodwin,  and  against  her  hus- 
band, and  against  Sarah  £.  B.  Smith,  who 
had  become  the  purchaser  of  the  La  Salle 
street  lot,  and  her  husband,  Charles  M.  Smith. 
The  cross-bill  sets  forth  the  prior  proceedings 
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In  the  original  suit,  and  prays  that  the  orig- 
Inal  bill  and  the  answer  to  it,  and  the  amend- 
ed bill  filed  October  26, 1877,  and  the  amend- 
ment to  it  filed  November  13. 1880,  and  the 
answer  filed  November  23,  1880,  may  be 
taken  as  a  part  of  such  cross-bill.  The  cross- 
bill contains,  in  substance,  the  material  aver- 
ments of  the  answers  before  filed,  with  the 
further  statement  that  in  December,  1869, 
the  remainder  of  the  stock  on  hand  in  the 
store  of  I.  Willard  Fox  was  sold  for  the  sum 
of  about  $28,000,  and  the  money  received  by 
Fox  &  Co.;  that  the  money  received  during 
the  time  the  store  was  conducted  by  Fox  & 
€o.,  from  the  time  they  took  possession  to 
the  time  it  was  closed  in  December,  1869, 
amounted  to  more  than  $50,000;  that  Fox 
&  Co.  were  liable  to  I.  Willard  Fox  for 
the  amount  of  the  glass  returned  to  Fox  & 
Go.  at  the  time  they  took  possession  of  the 
store,  and  also  for  the  money  received  from 
the  notes  and  accounts  and  the  sale  of  glass 
during  the  time  the  business  was  conducted 
by  Fox  &  Co.;  that  such  amounts  would 
more  than  pay  any  charges  of  Fox  &  Co. 
against  L  Willard  Fox;  that  about  the  Istof 
September,  1875,  Samuel  H.  Fox  and  Henry 
W.  Fox  dissolved  partnership,  and  the  for- 
mer conveyed  to  Henry  W.  Fox  the  said  real 
estate,  but  the  latter  had  full  notice  of  the 
rights  and  equities  of  the  cross-plaintiffs  in 
the  premises,  and  was  not  a  bonaflde  pur- 
chaser thereof;  that  Kate  W.  Goodwin  and 
her  husband,  on  the  7th  of  April,  1880,  con- 
veyed the  La  Salle  street  lot  to  Sarah  £.  B. 
Smith;  and  that  she  received  the  conveyance 
^  of  it  with  notice  of  the  rights  and  equities  of 
g  the  cross-plaintiffs  to  the  premises,  and  pend- 
*  ing  the  suit.  *  The  cross-bill  waives  an  an- 
swer on  oath,  and  prays  for  an  account  of 
all  matters  between  Fox  &  Co.  and  1.  Wil- 
lard Fox,  and  between  Samuel  H.  Fox  as 
surviving  partner  of  Fox  &  Co.  and  I.  Wil- 
lard Fox.  and  for  a  decree  against  Samuel  H. 
Fox,  as  the  surviving  partner  of  Fox  &  Co., 
for  the  amount  that  may  be  due  from  him  as 
such  surviving  partner  to  I.  Willard  Fox, 
and  also  for  a  decree  against  Kate  W.  Good- 
win, requiring  her  and  her  husband  to  re- 
convey  the  Lalse  Zurich  farm,  and  for  a  de- 
cree against  Sarah  £.  B.  Smith  requiring  her 
and  her  husband  to  reconvey  the  La  Salle 
street  lot,  and  that,  if  it  shall  appear  that 
there  is  any  sum  due  from  I.  Willard  Fox  to 
Samuel  II.  Fox  as  surviving  partner  of  Fox 
&  Co.,  or  to  Kate  W.  Goodwin,  a  decree  be 
entered  requiring  u  reconveyance  of  such 
real  estate  on  the  payment  of  the  amounts 
found  to  be  due  from  I.  Willard  Fox;  and  for 
general  relief. 

On  the  20th  of  December.  1880,  Kate  W 
Goodwin  and  her  husband  answered  the  cross- 
bill. Their  answer  contains  the  material 
averments  found  in  the  original  bill  and  the 
amended  bills,  and  in  addition  alleges  that 
the  defendants  in  the  cross-suit  were  not 
parties  to  the  agreement  of  February  20, 
1869,  or  to  the  transactions  out  of  which  the 
same  arose;  that  it  is  incompetent  for  I.  Wil- 


lard Fox  to  show  either  a  want  of  considera- 
tion or  a  failure  of  the  consideration  upon 
which  such  agreement  was  founded ;  tliat  as  I. 
Willard  Fox  wholly  failed  to  comply  with  the 
terms  of  such  agreement  by  making  payment 
within  the  six  months  therein  limited,  and 
the  property  was  thereafter  conveyed  to  Hen- 
ry W.  Fox  in  consideration  of  his  interest  in 
the  assets  of  Fox  &  Co.,  and  the  same  was 
thereafter  devised  to  Kate  W.  Goodwin,  I. 
Willard  Fox  is  estopped  from  denying  that 
the  $70,000  recited  in  the  agreement  was  due 
at  its  date;  that,  when  I.  Willard  Fox  retired 
from  his  partnership  with  Samuel  H.  Fox, 
in  August,  1857,  he  left  the  concern  largely 
in  debt,  and  left  Samuel  H.  Fox  to  close  up 
the  old  business,  collecting  what  he  could, 
and  paying  the  debts;  that  in  the  mean  time 
the  new  firm  advanced  money  to  I.  Willard 
Fox,  until  April,  1862,  when  the  old  matters 
were  settled  up,  and  I.  Willard  Fox  acknowl-^ 
edged  in  writing  an  indebtedness  to  Fox  &3 
Co.  of  $5,584.82  on  his  personal  account,* be- *i 
sides  between  $7,000  and  $8,000  which  that 
firm  had  then  advanced  or  were  to  advance 
to  him  on  security  to  be  given  on  the  Lake 
Zuricli  farm ;  that  the  glass  shipped  to  I.  Wil- 
lard Fox  by  Fox  &  Co.,  in  1865,  and  for 
several  years  afterwards,  was  sold  to  him, 
and  was  not  shipped  to  him  on  commission; 
that  in  1869  I.  Willard  Fox  was  indebted  to 
Fox  &  Co.  in  nearly  $100,000  for  glass  sold 
to  him  by  them  from  1865  to  1869;  that  there 
was  no  dispute  about  the  amount  due  to  Fox 
&  Co.  by  I.  Willard  Fox,  which  was  stated 
at  $70,000  in  the  agreement  of  February  20> 
1869;  that,  in  fact,  $20,000  more  was  doe 
from  him  to  them  at  that  time,  but  which 
was  given  up  to  him;  that  he  did  not  then 
dispute  the  amount  due  Fox  &  Co.,  and  was 
not  coerced  into  making  the  deeds  and  agree- 
ment; that  Samuel  H.  Fox  did  not  give  at 
the  time  the  reasons  for  making  them  alleged 
in  the  cross-bill;  that  the  accounts  of  Fox  Sc 
Co.  were  examined,  and  the  amount  agreed 
upon,  and  the  deeds  and  agreement  made,  and 
six  months  allowed  for  I.  Willard  Fox  to  re- 
deem, because  he  represented  that  he  could 
do  thenceforth  a  prosperous  business  by  re- 
gaining his  stock  and  store;  that  between 
January  and  December,  1869,  Fox  &  Co. 
shipped  to  him  more  than  $12,000  worth  of 
glass;  that  it  was  amicably  agreed  in  Decem- 
ber, 1869,  that  the  business  should  be  closed ; 
that  $50,000  was  not  received  from  a  sale  of 
the  stock  of  I.  Willard  Fox,  between  Janu- 
ary and  December,  1869,  and  wliatever  sum 
was  received,  was  received  and  used  by  him; 
that  the  stock  of  goods  was  turned  over  to 
and  taken  possession  of  by  Fox  &  Co.,  in  De- 
cember, 1869,  and  not  before;  that  the  best 
was  done  with  it  that  could  be  done,  and  they 
realized  from  it  only  $27,343.07,  which  had 
been  fully  accounted  for  by  glass  furnished 
to  and  debts  paid  for  I.  Willard  Fox  by  Fox 
&  Co.  between  January  and  December,  1869; 
that  such  transaction  did  not  matei-ially  re- 
duce the  amount  due  on  the  agreement;  that 
when  the  store  was  finally  closed  no  part  of 
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the  glass  was  returned  to  Fox  &  Co.,  but  the 
whole  was  sold,  and  the  total  amount  re- 
ceived is  included  in  the  sum  before  named; 
that  I.  Willard  Fox  is  not  entitled  to  be  cred> 
Ited  with  any  more  money  than  the  credit  he 
M  has  already  received ;  that  Sarah  E.  B.  Smith 

•  paid  full  value  for  the  La  Salle'street  lot,  and 
is  entitled  to  be  protected  as  a  honaflde  pur- 
chaser for  value,  without  notice;  that,  aa 
Kate  W.  Goodwin  has  offered,  by  her  amend- 
ed bill,  to  allow  to  L  Willard  Fox,  upon  her 
claim  against  him,  the  amount  she  received 
from  the  sale  of  the  lot,  the  title  should  not 
be  drawn  in  question  in  the  suit;  and  that 
the  lot  was  not  involved  in  the  pleadings  at 
the  time  Sarah  E.  B.  Smith  purchased  it,  and 
therefore  she  was  not  a  purchaser  of  it  ptndr 
enie  lite. 

On  the  23d  of  December,  1880,  a  replica- 
tion was  filed  to  the  answer  to  the  amended 
bilL  On  the  3d  of  January,  1881,  Sarah  E. 
B.  Smith  and  her  husband  filed  their  answer 
to  the  cross-bill,  averring  that  Sarah  E.  B. 
Smith  took  the  conveyance  of  the  La  Salle 
street  lot,  on  her  purchase  of  it  from  Kate 
"W.  Goodwin  and  her  husband,  without  any 
notice  of  any  rights  or  equities  of  the  plain- 
tiffs in  the  cross-bill,  and  paid  therefor 
96,625  in  cash,  which  was  its  reasonable 
value,  and  paid  it  before  the  cross-bill  was 
filed,  and  before  any  notice  that  any  one  else 
than  Kate  W.  Goodwin  claimed  any  interest 
In  it;  that  the  title  to  the  lot  was  in  no  way 
involved  in  the  pleadings  in  the  cause  at  the 
time  of  such  purchase,  nor  was  the  agree- 
ment of  February  20, 1869,  set  forth  in  the 
croBS-biil,  nor  did  she  or  her  husband  have 
any  notice  thereof;  and  that  they  cannot  be 
compelled  to  reconvey  the  lot,  nor  can  they 
be  in  any  manner  affected  by  the  state  of 
accounts  between  L  Willard  Fox  and  Fox 
&  Co.  Bepllcations  to  the  two  answers  to 
the  cross-bill  were  filed  on  the  5th  of  Janu- 
ary, 1881.  On  the  7th  of  January,  1881,  an 
order  was  made  in  the  original  and  cross- 
suits,  referring  the  cause  to  Mr.  Henry  W. 
Bishop,  as  a  master,  to  take  evidence,  and  to 
make  and  state  an  account  between  Fox  & 
Co.  and  I.  Willard  Fox,  and  to  report  the 
same,  with  his  findings,  to  the  court.  Un- 
der this  order  of  reference,  the  master  took 
proofs  in  February,  1881,  May,  1881,  and 
July,  1881;  a  third  deposition  of  Bobert  B. 
Merritt  being  taken  in  May,  1881,  and  a 
fourth  deposition  of  I.  Willard  Fox  in  July, 
1. 1881.  On  the  30th  of  November,  1881,  the 
H  master  filed  his  report,  as  follows: 

•  •  "This  proceeding  is  brought  for  the  fore- 
dosure  of  a  mortgage  executed  by  I.  Willard 
Fox  upon  certain  real  estate  known  as  the 
*Lake  Zurich  Farm,'  in  the  county  of  Lake 
and  state  of  Illinois,  and  lot  two  (2)  in  block 
twenty,  (20,)  in  Eushnell's  addition  to  Chica- 
go, which  was  given  for  the  purpose  of  secur- 
ing the  payment  of  sums  of  money  therein 
mentioned,  which  it  is  alleged  had  become 
due  the  firm  of  Samuel  H.  Fox  &  Co.  as  the 
result  of  certain  business  relations  between 
ibem  extending  through  a  number  of  years, 


and  which  are  set  forth  In  detail  in  the  bill. 
The  answer  of  the  defendant  admits  the  exe- 
cution of  the  mortgage  and  the  agreement 
supplemental  to  it,  but  undertakes  to  ex- 
plain the  circumstances  under  which  they 
were  made,  and  denies  that  at  the  time  of 
their  execution  any  such  sum  as  is  therein 
claimed  was  due  and  owing  from  him,  and 
that,  by  reason  of  what  has  since  occurred, 
any  such  indebtedness  whatever  exists 
against  him,  and  avers  that  upon  a  proper 
settlement  of  account  there  will  be  shown  to 
be  a  balance  in  his  favor.  It  is  for  the  pur- 
pose of  examining  and  stating  this  account 
that  a  reference  was  made  to  me  by  the 
court. 

"It  is  not  necessary  for  me  to  review  the 
earlier  relations  between  the  parties,  cul- 
minating in  the  establishment  of  the  sep- 
arate business  of  I.  Willard  Fox  in  Chicago, 
or  to  examine  their  accounts  prior  to  their 
attempted  adjustment  in  February,  1869, 
showing  the  sum  of  nineteen  hundred  and 
twenty-three  and  fifty-three  hundredths  dol- 
lars due  upon  the  individual  account  of  I. 
Willard  Fox,  and  the  sum  of  sixty-eight 
thousand  two  hundred  and  seventy-seven 
and  fifty-eight  hundredths  dollars  due  upon 
the  glass  account  These  debit  sums  are 
conc^ed  to  be  correct,  as  well  as  the  pay- 
ment by  Fox  &  Co.  to  the  creditors  of  I.  WU* 
lard  Fox  of  the  sum  of  ten  thousand  nine 
hundred  and  seventy-one  dollars  and  thirty 
cents,  making  at  that  date  a  total  sum  of 
eighty-one  thousand  one  hundred  and  sev- 
enty-two and  forty-one  hundredths  dollars 
2181,172.41)  due  from  I.  Willard  Fox  to  Foxgo 
Co.  This  was  the  state  of  the  account  ing 
February,  1869,  when'l.  Willard  Fox  be-* 
came  embarrassed  In  business.  The  First 
National  Bank,  his  largest  creditor,  having 
obtained  a  judgment  against  him,  levied 
upon  his  stock  of  goods,  and  closed  his  store, 
an  arrangement  was  made  between  him  and 
Fox  &  Co.,  resulting  in  the  settlement  by 
them  of  all  the  claims  against  him,  except 
their  own,  at  a  compromise  rate,  and  the 
business  was  resumed,  with  Ethan  Allen 
Fox,  the  uncle  of  the  defendant,  and  I.  Wil- 
lard Fox,  in  charge.  After  the  settlement 
made  with  the  creditors  of  I.  Willard  Fox, 
and  the  restoration  of  the  property  from  the 
seizure  of  the  First  National  Bank,  and  the 
resumption  of  the  business,  and  between 
March  23  and  November  5,  1869,  additional 
shipments  of  glass  were  made,  amounting  in 
the  aggregate  to  the  sum  of  twelve  thousand 
nine  iiundred  and  ninety-nine  dollars  and 
sixty-three  cents,  ($12,999.63;)  and  it  is  in- 
sisted that  these  consignments  were  also 
made  to  I.  Willard  Fox,  and  that  this 
amount  should  be  added  as  a  further  indebt- 
edness against  him. 

"Upon  the  other  hand,  it  is  contended  that 
in  February,  1869,  and  before  the  receipt  of 
these  shipments,  all  the  business  and  prop- 
erty was  turned  over  to  Fox  &  Co.,  and  L 
Willard  Fox  and  Ethan  Allen  Fox  placed  in 
its  numagement,  under  the  direction  of  Fox 
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A  do.  and  their  oontrol.  Samuel  H.  Fox 
swears  that  these  shipments  were  made  to  I. 
Willard  Fox.  and  formed  part  of  his  stock, 
the  remnant  of  which  was  turned  over  to  him 
in  December  following,  at  which  time  he  in- 
sists that  the  final  adjustment  was  made, 
while  Ethan  Allen  Fox  and  I.  Willard  Fox, 
who  were  in  charge  and  remained  there  un- 
til the  stock  was  all  disposed  of,  swear  that 
the  goods  received  after  February  were  not 
billed  to  I.  Willard  Fox  and  not  purchased 
by  him ;  and  I  can  find  no  entries  in  the  books 
of  Fox  &  Co.  showing  that  they  were  ever 
charged  to  him,  but  they  do  show  they  were 
consigned  to  Samuel  H.  Fox.  A.  St  John 
Campbell  and  Bobert  B.  Merritt,  book-keep- 
ers and  clerks  at  and  after  the  change  of  pos- 
session, swear  that  it  occurred  in  February, 
Samuel  H.  Fox  assuming  general  charge  and 
conduct  of  the  business  from  that  time;  and 
there  is  no  testimony  contradicting  it,  except 
that  of  Samuel  H.  Fox  himself,  who  swears 
that  the  change  did  not  take  place  until  De- 
cember following.*  The  fact  that  an  inven- 
tory was  made  of  the  stock  in  January  pre- 
ceding, and  that  none  was  made  afterwards, 
aeems  to  me  to  be  a  strong  circumstance  tend- 
ing to  show,  in  connection  with  the  conduct  of 
the  parties  and  the  testimony  of  Ethan  Allen 
Fox  and  Merritt,  that  it  was  in  February,  and 
not  in  December,  that  the  property  was  tamed 
over.  I  can  find  nothing  in  the  record,  out- 
side of  the  testimony  of  Samuel  H.  Fox,  to 
Justify  any  other  conclusion,  and  I  therefore 
disallow  that  item  of  complainant's  claim, 
leaving  due  from  I.  Willard  Fox  at  this  date 
— ^February  1, 1869 — the  sum  of  eighty-one 
thousand  one  hundred  and  seventy-two  and 
forty-one  hundredths  dollars,  (681,172.41,) 
subject  to  such  deductions  as  shall  hereafter 
appear  as  proper  to  be  made.  In  this  amount 
is  included  the  sum  of  seven  thousand  seven 
hundred  and  eighty  dollars  and  eighty  cents 
($7,780.80)  interest,  which  it  is  claimed  was 
erroneously  charged,  and  which  I  deduct  from 
the  amount  stated,  for  the  reason  that  the 
testimony  does  not,  in  my  estimation,  justify 
Its  allowance.  It  does  not  appear  that  there 
was  any  arrang;ement  by  which  interest  was 
to  be  charged,  and  the  four  entries  of  interest 
which  appear  upon  the  books  of  Fox  &  Co. 
are  shown  to  have  been  made  after  the  ac- 
counts were  closed,  and  do  not  harmonize  with 
the  statements  of  S.  H.  Fox  in  respect  to  this 
matter.  This  charge  seems  to  me  also  not  to 
have  been  in  the  contemplation  of  the  parties, 
in  view  of  their  personal  relations  and  the 
history  and  general  character  of  their  busi- 
ness, which,  although  not  appearing  to  me 
to  have  been  strictly  of  a  commission  char- 
acter, seemed  to  partake  somewhat  of  that 
nature.  Fox  &  Co.  all  along  making  use  of  I. 
Willard  Fox  to  dispose  of  the  goods  sent  him, 
without  such  regard  to  the  orders  sent  them 
as  would  prevail  with  persons  dealing  to- 
gether under  different  circumstances,  and  re- 
lieved of  their  peculiar  relations.  Through- 
out all  this  time,  also,  the  business  of  I.  Wil- 
lard Fox  seemed  to  be  limited  to  the  supply 


furnished  him  from  this  Qnn,  and  I  can  re- 
fer to  but  one  or  two  instances  where  he  re- 
sorted to  other  sources  to  enable  him  to  meet» 
the  demands  of  his  trade.  During  the  entlreS 
period  of  this  account  I  find  no*  evidence  of* 
any  settlements  having  been  made  or  any- 
thing done  between  the  parties  out  of  which 
any  claim  for  interest  could  have  arisen,  and 
it  does  appear  to  me  that,  in  view  of  the  fact 
of  I.  Willard  Fox  having  been  limited  in  the 
supply  sent  him  by  Fox  &  Co.  to  such  kind 
and  sizes  of  glass  as  they  chose  from  time  to 
time  to  ship,  it  could  not  have  been  expected 
of  him  to  pay  interest  upon  the  necessary  de> 
lay  and  vexation  to  which  he  is  shown  to 
have  been  subjected  in  disposing  of  goods 
selected  to  suit  the  convenience  of  Fox  &  Co.. 
and  not  necessarily  demanded  by  this  trade; 
and  there  is  no  evidence  tending  to  show 
that  this  was  expected  of  him.  In  addition 
to  this  credit  I  have  allowed  one  of  10  per 
cent,  for  breakage  of  glass,  and  for  stained 
glass,  and  cutting  down  glass  into  smaller 
sizes.  While  the  testimony  very  clearly  es- 
tablishes an  allowance  in  favor  of  this  item, 
the  witnesses  are  not  united  upon  the  amount 
proper  to  be  deducted  under  this  head.  It 
is,  however,  clear  to  me  that,  the  consignora 
having  sent  glass  to  the  defendant  all  along 
without  reference  to  the  kind  ordered,  mak- 
ing it  necessary  for  him  to  constantly  cut 
down  to  suit  his  trade,  a  credit  should  be 
made  to  this  extent  in  his  favor,  and  this  is 
the  smallest  amount  Jostified  by  the  evidenca. 
Upon  this  item  of  account  a  credit  of  seven 
hundred  and  flfty-flve  dollars  and  eighty-two 
cents  (9755.82)  appears  upon  the  books  of 
Fox  xCo.tQ  have  been  made,  leaving  the 
sum  of  eighty-four  hundred  and  forty-three 
doUars  and  thirty  cents  ($8,443.30)  to  be  de- 
ducted from  the  amount  already  reported. 
In  addition  to  this  an  allowance  should  be 
made  for  the  property  turned  over  to  Fox  & 
Co.  by  L  Willard  Fox  when  the  latter  is 
shown  to  have  entered  into  possession  of  the 
store,  with  Ethan  Allen  Fox  and  I.  Willard 
Fox  in  charge.  This  property  consisted  of 
glass,  evidences  of  indebtedness,  paints,  oils, 
etc.,  and  fixtures,  together  with  what  is 
known  as  the  'Merritt  Mortgage.'  amounting 
to  a  complete  transfer  of  the  entire  stock  and 
business  of  I.  W.  Fox. 

"Samuel  H.  Fox  conducted  the  negotiations 
for  Fox  &  Co.,  and  says  that  it  was  a  *  mut* 
ual '  arrangement  between  the  parties,  and 
there  is  no  evidence  tending  to  show  that  it* 
was*uot  one  entirely  satisfactory.  Ko  in-* 
ventory,  however,  was  then  taken  of  the 
goods,  and  no  appraisement  of  the  bills  re- 
ceivable. The  fact  that  none  was  made  in« 
clines  me  to  believe  that  the  one  taken  in 
January  previous  was  relied  upon  as  all  that 
was  necessary  for  this  purpose,  and  the  tes- 
timony of  the  witnesses  in  charge  of  the 
store  at  that  time,  and  by  whom  the  only  in- 
ventory was  taken,  tends  to  establish  that  as 
the  basis  upon  which  the  parties  must  have 
proceeded.  It  is  hardly  possible  that  I.  Wil- 
lard Fox,  having  at  last  been  relieved  from 
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an  the  pressing  demands  npon  him  aside  from 
the  claim  of  Fox  &  Co.,  should  have  finally 
surrendered  this  large  amount  of  goods  and 
securities  to  be  credited  in  return  for  what- 
ever it  miglit  bring  in  other  hands.  There 
is  nothing  in  the  testimony  of  Samuel  H. 
Fox  to  show  the  value  of  this  property,  and 
all  the  information  which  we  have  upon  this 
point  is  the  testimony  of  the  defendant  him- 
self, supported  by  the  evidence  of  Etlian 
Allen  Fox,  Bobert  B.  Merritt,  the  book-keep- 
er. A.  St.  John  Campbell,  and  other  wit- 
nesses having  relations  to  the  business,  and 
to  a  greater  or  less  extent  of  the  same  im- 
port. All  of  these  witnesses  concur  in  fixing 
the  amount  of  the  inventory  of  goods  and  ac- 
counts at  between  sixty  and  seventy  thou- 
sand dollars,  no  one  of  them  placing  it  less 
than  the  former  sum,  and  it  is  shown  that 
the  accounts  were  all  collectible.  The  divis- 
ion made  by  the  witnesses,  taking  the  low- 
est respective  amounts,  shows  the  glass  to 
have  been  worth  thirty  thousand  dollars, 
($30,000;)  the  paints,  oils,  etc.,  fifteen  thou- 
sand dollars,  (815,000;)  notes  collectible,  fif- 
teen thousand  dollars,  ((IStOOO;)  the  fixtures, 
fifteen  hundred  dollars,  ($1,500.)  (at  which 
they  were  sold;)  and  the  Merritt  mortgage, 
twenty-one  hundred  and  one  and  sixty-one 
hundredths  dollars.  ($2,101.61.)  If  this  tes- 
timony is  to  be  relied  upon,  and  assuming 
that  the  stock  was  taken  possession  of,  as  aU 
the  defendant's  witnesses  agree  in  stating, 
on  the  1st  day  of  February,  1869,  then,  in 
-  the  absence  of  other  preponderating  evidence, 
g  these  figures  mast  be  iKlopted  in  estimating 
•  these  credits,  except  in  Oie*  single  item  of 
paints  and  oils,  where  I  think  a  reduction 
from  fifteen  to  twelve  thousand  dollars  should 
be  made. 

"It  is  contended  that  the  books  of  I.  Wil- 
lard  Fox  and  the  inventory  made  by  him 
would  exhibit  still  larger  credits  than  these 
even,  and  their  destruction  by  fire  is  a  mis- 
fortune which  must  always  be  felt  in  deter- 
miningthe  exact  relations  between  these  par- 
ties, bat  it  is  a  fortunate  circumstance  that 
the  witnesses  and  parties  to  these  transactions 
still  survive,  furnishing,  as  far  as  they  do, 
the  information  upon  which  this  account 
must  be  stated.  On  tlie  other  hand,  there  is 
absolutely  no  testimony  whatever  offered  as 
to  the  value  of  the  property  when  it  is 
claimed  to  have  been  turned  over.  Samuel 
H.  Fox  swears  that  he  had  no  knowledge 
whatever  as  to  it,  and  the  only  information 
coming  from  the  complainant  upon  this  sub- 
ject is  derived  from  the  account  upon  the 
books  of  Fox  &  Co.  with  I.  Willard  Fox. 
showing  that  from  the  stock,  fixtures,  and 
notes  and  accounts  there  were  realized  the 
gross  sum  of  twenty-seven  thousand  three 
hundred  and  forty-ttiree  and  no  hundredths 
dollars.  An  examination  of  this  account, 
however,  shows  that  it  is  but  a  partial  one, 
and  does  not  fully  account  for  all  that  was 
turned  over  to  Fox  &  Co.,  and  is  essentially 
wanting  in  the  specific  information  to  which 
the  defendant  would  be  entitled  if  be  was 


bound  by  snch  Independent  disposftloQ  of  th« 
property  as  Fox  &  Co.  chose  to  make  of  it. 
It  is  contended  upon  the  part  of  the  defend- 
ant that  he  is  not  so  bound,  and  that  the 
complainant  mnst  account  for  all  the  prop- 
erty he  received  at  the  prices  which  they  were 
then  shown  to  be  worth.    It  seems  to  me  that 
this  is  peculiarly  a  case  where  that  rule 
should  be  applied,  and  the  careless  and  In- 
complete manner  in  which  the  accounts  were 
kept  by  Fox  &  Co.,  after  their  receipt  of  the 
property,  renders  such  application  absolutely 
necessary  in  stating  this  account.    I  can  see 
no  other  course  left  to  adopt,  and  have  there- 
fore credited  the  defendant  with  those  five 
items,  modified  in  the  way  stated,  which^ 
leaves  a  balance  due  the  complainant  of  fourg 
thousand  three  hundred  and* forty-six  and* 
seventy  one-hundredths  dollars,  ($4,346.70,) 
ending  with  December,  1869.    I  append  here- 
to a  statement,  marked  '  Exhibit  A,'  which 
shows  the  account  stated: 
"Exhibit  A. 
"I.  Willard  Fox  to  Fox  and  Cnnvpcmy, 
"Dr. 

To  dne  on  personal  aoconnt. $  1,928  58 

«    «    "  glassacoount 68,977  68 

"  paid  In  settlement  with  creditors ....    10,971  80 


181,173  41 


"Or. 

By  Interest  Indnded  In  glass 
aoconnt  Improperly •  7,780  80 

Damages  from  breakwe, 
Btidned  glass,  and  cnttnig 
down,  (less  $755.88,  al- 
ready allowed,)  and  esti- 
mated at  ten  per  cent... . .      8,448  80 

Notes  shown  to  bave  been 
oolleotlble U,000  00 

Paints,  oils,  eto 18,000  00 

FUtaressoid 1,500  00 

Merritt  mortgage. 3,101  CI 

Glass  returned  at  date  of 

settlement. 80,000  00 

178,885  71 

Leaving  a  balance  dae  complainant,      $4,846  70 

"I  further  find,  from  the  evidence,  that,  on 
the  5th  day  of  November,  A.  D.  1875,  Henry 
W.  Fox,  his  wife  joining,  executed  a  mort- 
gage upon  the  532  acres  of  the  land  included 
in  the  mortgage  sought  to  be  foreclosed  in 
this  proceed&g,  and  known  as  the '  Lake  Zu- 
rich Farm,'  to  secure  the  payment  to  one 
Loring  Monroe,  of  the  state  of  New  York,  in 
six  years,  with  interest  semi-annually,  and 
at  the  rate  of  seven  per  cent.,  and  which  is  a 
subsisting  lien  upon  said  property.  It  is 
agreed  between  the  counsel  that  the  fnllS 
amount  of  said  loan  is  due  from  Henry  W.* 
Fox,  with  interest  from  the  5th  day  of  May 
last,  leaving  due  at  this  date,  as  a  charge  up- 
on said  property,  the  sum  of  twelve  thousand 
dollars  for  the  principal,  and  four  hundred 
and  sixty-nine  dollars  for  interest  tbereon,  or 
a  total  sum  of  twelve  thousand  four  hundred 
and  sixty-nine  dollars.  ($12,469.)" 

That  report  was  made  in  the  original  suit. 

On  the  21st  of  December,  1881,  the  plain- 
tiff in  the  original  suit  filed  the  following  ex- 
ceptions to  the  report  of  the  master:  "First 
Exception.  For  that  the  said  master  refused 
to  suppress  the  depositions  of  the  defendants 
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I.  Willard  Fox  and  Eleanor  Fox.  but,  on  the 
contrary,  treated  their  testimony  as  compe- 
tent, and  relied  upon  it  in  making  his  find- 
ings in  this  case.  Second  Exception.  For 
that  the  said  master  refused  to  allow  in  favor 
of  complainant  and  against  I.  Willard  Fox 
the  sum  of  ;S12,999.63,  being  the  amount  of 
glass  shipped  by  Fox  &  Co.  to  I.  Willard  Fox, 
and  received  by  him  between  March  26  and 
November  5,  1869.  Third  Exception.  For 
that  the  said  master  improperly  disallowed 
the  sum  of  $7,780.80  in  interest,  which  had 
accrued  before  February,  1869,  and  failed  to 
allow  to  complainant  any  interest  since  that 
time.  Fourth  Exception.  For  that  the  said 
master  disregarded  the  contemporary  docu- 
mentary writings  and  agreements  made  by 
the  parties,  and  the  oral  testimony  confirm- 
atory  thereof,  and  upon  the  mere  opinions  of 
witnesses  improperly  allowed  to  defendant  I. 
Willard  Fox  credit  for  the  following  amounts, 
to-wit:  (1)  The  sum  of  $8,443.30  damages 
from  breakage,  stained  glass,  and  cutting 
down,  estimated  at  ten  per  centum;  (2)  the 
sum  of  $15,000  for  notes  shown  to  have  been 
collectible;  (3)  the  sum  of  $12,000 for  paints, 
oils,  &c.,  turned  over  to  Fox  &  Co.;  (4)  the 
sum  of  $1,500  for  fixtures  sold;  (5)  the  sum 
of  $2,101.61  for  the  Merritt  mortgage;  (6) 
for  $30,000  for  glass  returned  at  the  date  of 
settlement.  Fifth  Exception.  For  that  the 
said  master,  while  cbargingtbe  firm  of  Fox 
&  Co.  with  the  whole  value  of  the  stock  in 
the  store  of  I.  Willard  Fox,  makes  no  allow- 
Hnce  of  any  part  of  the  sum  of  $23,970.99, 
being  the  amount  of  the  account  of  Fox  & 
Co.  against  I.  Willard  Fox  between  February 
and  December,  A.  D.  1869."  On  the  3d  of 
January,  1884,  the  cause  was  heard  on  such 
exceptions,  and  on  the  pleadings  and  proofs. 
Before  any  decision  whs  made,  and  on  the 
9th  of  June,  1884,  the  cause  was  referred  to 
the  same  master,  to  take  proof  and  ascertain 
and  report  "the  present  value  of  the  La  Salle 
street  lot,"  and  also  to  take  evidence  as  to 
the  amount  due  on  the  mortgage  for  $12,000, 
executed  by  Hen  ry  W.  Fox  to  Coring  Monroe. 
In  June,  1884,  the  master  took  testimony  as 
to  the  matters  so  referred  to  him,  and  on  the 
11th  of  July,  1884,  he  filed  his  report,  find- 
ing the  then  value  of  the  La  Salle  street  lot 
to  be  $250  per  front  foot,  and  the  value  of 
the  entire  property,  of  50  feet  front,  to  be 
$12,500.  The  report  says:  "The  testimony 
of  the  witneiises  upon  this  point  varies  from 
$225  to  $300  per  foot.  The  average  value  as 
established  by  the  defendants'  witnesses 
would  be  $285  per  foot,  and  the  average  val- 
ue as  established  by  all  the  witnesses  would 
be  $230  per  foot;  but  in  estimating  this  value 
I  have  taken  more  into  consideration  the 
opinions  of  witnesses  who  have  shown  a 
lurger  familiarity  with  this  property  and  that 
adjacent  to  it,  and  whose  dealings  in  connec- 
tion with  the  property  have  been  more  ex- 
tensive and  of  a  more  recent  date,  and  as  the 
result  of  this  1  have  come  to  the  conclusion 
stated."  The  report  also  found  that  there 
was  dae»  June  9, 1884,  on  the  mortgage  of 


May  6, 1881,  executed  by  Henry  W.  Pox  an* 
his  wiJFe  to  Loring  Monroe,  on  the  Lake  Zu- 
rich farm,  $15,059,  being  for  principal  $12,- 
000,  and  for  interest  $3,059. 

The  plaintiff  in  the  original  suit  filed  ex- 
ceptions to  the  last-named  report,  as  follows: 
"First  Exception.  And  now  comes  the  said 
complainant.  Kate  W.  Fox,  by  Charles  H. 
Wood,  her  solicitor,  and  excepts  to  the  find- 
ing of  the  said  master  that  the  said  La  Salle^ 
street  lot  is  of  the  value  of  $12,500,  and  for^ 
cause  of  exception  showeththHt  the  said  find-* 
ing  is  wholly  insufficient  upon  which  to  found 
a  decree  for  the  reasons:  (1)  That  the  agree- 
ment between  the  defendant  L  Willard  Fox 
and  Fox  &  Co.,  of  February,  1869,  and  the 
deed  of  this  lot  made  by  the  former  in  pur- 
suance thereof,  were  absolute  and  uncondi- 
tional, and  no  right  of  redemption  attached 
to  that  property.  (2)  That  I.  Willard  Fox 
having  conclusively  admitted  that  he  owed 
at  ttie  time  of  said  agreement  the  sum  of  sev- 
enty thousand  dollars,  as  the  court  has  found, 
the  lot  was  fully  paid  for  at  that  time,  and 
to  charge  the  complainant  with  the  present 
value  of  the  lot  is  to  cause  her  to  lose  the  in- 
terest on  its  value  from  that  time  to  the  pres- 
ent, as  well  as  all  taxes  that  she  has  paid. 
Second  Exception.  For  that  the  master 
should  have  found  the  value  of  the  lot  in 
February,  1869,  when  the  deed  to  it  was 
made,  or  at  least  in  February,  1875,  when 
the  complainant  acquired  it;  for  otherwise, 
although  fully  paid  for,  the  complainant 
would  have  the  burden  of  carrying  the  prop- 
erty, while  the  defendant,  1.  Willard  Fox, 
would  get  the  whole  benefit  of  it.  Third 
Exception.  For  that  the  said  master  should 
not  liave  found  the  present  value  of  the  Jot 
without  also  having  found  the  interest  on  its 
value  since  February,  1869,  and  the  taxes 
thereon  since  paid  by  the  complainant,  and 
deducted  the  same  from  its  present  value. 
Fourth  Exception.  For  that  the  master  erred 
in  finding  the  amount  due  upon  the  Monroe 
mortgage,  because  that  mortgage  cannot  in 
any  form  be  made  a  basis  of  any  decree  un- 
der the  issues  in  this  case,  and  because  it  does 
not  appear  who  is  the  owner  of  said  mort- 
gage, nor  is  the  owner  a  party  to  this  pro- 
ceding,  and  because,  if  paid  by  this  decree* 
the  court  cannot  prevent  the  owner  from 
foreclosing  it  in  any  proper  form,  since  be  is 
in  no  manner  bound  by  this  decree." 

On  the  29th  of  July,  1884,  a  decree  was 
made,  entitled  in  the  original  and  cross  suits, 
and  which  found  as  follows:    (1)  That  I. 
Willard  Fox  is  indebted  to  Kate  W.  Good-^. 
win,  as  the  legatee  and  devisee  of  Henry  W.  m 
Fox,  deceased,  in  the  sum  of*$15,971.30;  (2)? 
that  on  the  20th  of  February,  1869, 1.  Wil- 
lard Fox  and  his  wife  conveyed  to  Samuel 
H.  Fox,  by  deed,  the  Liike  Zurich  farm  and 
the  La  Salle  street  lot;  (3)  that  both  of  said 
deeds  were  made  to  secure  said  indebtedness, 
and  are  in  the  nature  of  a  mortgage;  (4)  that 
on  the  25th  of  September,  1875,  Samuel  H. 
Fox  conveyed  the  farm  and  the  lot  to  Hemy 
W.  Fox,  who  took  the  same  with  fall  knowi> 
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■edge  of  all  the  rights  and  equities  of  I.  Wil- 
laM  Fox  in  the  premises,  and  to  wiiom  the 
-debt  was  at  the  same  time  transferred;  (5) 
that  on  the  5th  of  November,  1875,  Henry 
W.  Fox  executed  a  deed  of  trust  or  mortgage 
outhe  Lake  Zurich  farm,  to  secure  the  pay- 
ment of  812,000,  which  had  been  borrowed 
by  him  from  Loring  Monroe;  (6)  that  there 
is  now  due  on  that  loan  815,059;  (7)  that  on 
the  1st  of  June,  1876,  Henry  "W.  Fox  died 
testate,  and  by  liis  will  bequeathed  and  de- 
vised the  indebtedness  and  the  farm  and  the 
lot  to  his  wife,  Kate  W.,  who,  siiice  the  com- 
mencement of  the  suit,  has  married  Charles 
^.  Goodwin;  (8)  that  on  the  7th  of  April, 
1881,  [1880,]  Kate  W.  Goodwin  and  her  hus- 
band conveyed  the  La  Salle  street  lot  to  Sarah 
E.  B.  Smith,  wife  of  Charles  W.  Smith,  who 
■acquired  no  better  title  or  right,  as  ag^ainst 
I.  Willard  Fox,  than  Kate  W.  Goodwin  had; 
-and  (9)  that  there  bad  been  paid  on  the  La 
&ille  street  lot,  for  taxes,  8565.33,  which  is 
chargeable  to  I.  Willard  Fox.  The  decree 
then  provided  as  follows:  (1)  That  I.  Wil- 
lard Fox  should  pay  into  the  registry  of  the 
court,  for  Kate  W.  Goodwin,  by  the  1st  of 
September,  1884,  816,536.63,  with  interest 
thereon  at  the  rate  of  6  per  cent,  per  annum, 
provided  Kate  W.  Goodwin,  or  some  one  for 
her,  should  procure  the  release  of  the  prem- 
ises described  in  the  deed  of  trust  or  mort- 
.gage  to  secure  the  debt  of  Loring  Monroe 
from  all  incumbrance  created  thereby;  (2) 
that  in  default  of  such  payment  I.  Willard 
Fox  and  his  wife  should  be  barred  and  fore- 
closed of  all  light  and  equity  of  redemption 
"in  said  premises,"  and  the  master  should 
Bell  the  same;  that  in  case  a  relesise  of  the 
lands  described  in  the  trust  deed  or  mortgage 
should  not  be  procured  by  the  1st  of  Septem- 
ber, 1884,  then  L  Willard  Fox  should  pay 
A  into  the  registry  of  the  court,  for  Kate  W. 
f  Goodwin,  81,477.63,  by  the  1st  of  Novem- 
*■  ber,  1884,  with  interest* thereon  at  the  rate 
of  6  per  cent,  per  annum,  and,  in  default  of 
Buch  payment,  the  master  should  sell  "the 
Bald  lands."  and  I.  Willard  Fox  and  his 
wife  should  be  barred  and  foreclosed  of  all 
equity  of  redemption  "in  said  lands  and  lot;" 
and,  in  case  I.  Willard  Fox  should  pay  the 
81,477.63,  he  should  also  save  and  keep  harm- 
less the  estate  of  Henry  W.  Fox  from  all  lia- 
bility on  the  debt  to  Loring  Monroe,  and 
should  assume  the  payment  of  tlie  indebted- 
ness secured  by  the  Monroe  mortgage;  (3) 
that  in  case  either  the  816,536.63  or  the 
81,477.63  should  be  paid,  Kate  W.  Goodwin 
And  her  husband  should  convey,  on  or  before 
November  1,  1884,  to  I.  Willard  Fox  "the 
lands  first  hereinbefore  described,"  subject  to 
the  Luring  [Monroe]  incumbrance,  and  Sarah 
£.  B.  Smith  and  her  husband  should  con- 
vey to  I.  Willard  Fox  the  La  Salle  street  lot; 
{4)  that  in  case  of  a  failure  to  make  such 
conveyances,  or  either  of  them,  the  master 
flhould  make  them  on  behalf  of  Kate  W. 
Goodwin  and  her  husband,  and  of  Sarah  £. 
B.  Smith  and  her  husband,  respectively;  (5) 
that  Sarah  E.  B.  Smith  might,  if  she  elected. 


pay  into  court,  or  to  L  Willard  Fox,  $11,500, 
with  interest  at  the  rate  of  6  per  cent,  from 
July  29,  1884,  by  or  before  October  15, 1884, 
the  sum  of  811,500  being  found  by  the  court 
"to  be  the  present  cash  value"of  the  La  Salle 
street  lot;  and  that,  in  case  of  such  payment, 
Sarah  E.  B.  Smith  should  be  decreed  to  hold 
the  lot  thenceforward  discharged  from  all  eq- 
uity of  redemption  of  I.  Willard  Fox  and  all 
persons  claiming  under  him.  The  decree 
charged  I.  Willard  Fox  with  the  costs  of  the 
cause. 

On  the  29th  of  September.  1884,  an  order 
was  entered  amending  the  decree  by  insert- 
ing provisions  (1)  that  the  first  exception  to 
the  master's  report  be  sustained,  so  far  as  it 
relates  to  the  testimony  of  Eleanor  Fox,  and 
be  overruled  so  far  as  it  relates  to  the  testi- 
mony of  I.  Willard  Fox;  (2)  that  the  second 
exception  be  overruled;  (3)  that  the  third  ex- 
ception be  sustained;  (4)  that  the  fourth  ex- 
ception be  sustained  so  far  as  it  relates  to  the 
item  of  88,443.80,  damages  for  breakage  of 
glass;  (5)  that  the  finding  of  the  master  as 
to  the  ve^ue  of  the  glass,  paints,  oils,  store 
fixtures,  and  notes  and  accounts,  turned  over  . 
to  Fox  &  Co.  by  I.  Willard  Fox,  be  modifled| 
and  changed*  so  that  the  value  of  the  same* 
be  fixed  at  the  sum  of  865,000,  instead  of 
860,601.60,  as  found  by  the  master;  (6)  that 
the  fifth  exception  be  overruled ;  and  (7)  that 
the  reports  and  findings  of  the  master,  except 
as  so  overruled  or  modified,  be  confirmed. 

It  appears  by  the  record  that  I.  Willard 
Fox  died  on  the  29th  of  August,  1884,  leav- 
ing a  widow  and  six  children  as  his  heirs  at 
law,  and  a  will  by  which  be  devised  all  liis 
real  estate  to  his  widow  for  life,  with  re- 
mainder to  his  children:  that  on  February 
26.  1883,  be  and  his  wife  conveyed  to  Will- 
iam C.  Goudy  and  Louie  P.  McDaid  the  La 
Salle  street  lot;  that  no  release  was  procured 
by  EAte  W.  Goodwin,  or  any  one  for  her,  of 
the  Lake  Zurich  farm  from  the  mortgage  to 
Loring  Monroe;  that  Sarah  E.  B.  Smith  bad 
not  paid  the811>5U0,  with  interest;  that  there 
had  been  paid  into  court,  by  and  before  No- 
vember 1,  1884,  the  81.477.63,  for  Kate  W. 
Goodwin;  that  all  the  costs  of  the  suit  had 
been  paid  on  behalf  of  the  estate  of  I.  Willard 
Fox ;  and  that  deeds  had  not  been  made  by 
Kate  W.  Goodwin  and  her  husband,  and  by 
Sarah  E.  B.  Smith  and  her  husband,  as  re- 
quired by  this  decree.  On  these  facts  the 
court,  by  an  order  made  January  13,  1885, 
substituted  the  widow  and  children  of  I.  Wil- 
lard Fox  as  parties  in  his  place,  and  ordered 
that  the  master  execute  a  deed,  on  behalf  of 
Kate  W.  Goodwin  and  her  husband,  of  the 
Lake  Zurich  farm,  and  also  a  deed  to  Goudy 
and  McCaid  of  the  La  Salle  street  lot.  The 
master,  on  the  26th  of  January,  1885,  re- 
ported that  he  had  executed  those  deeds;  the 
deed  of  the  Lake  Zurich  farm  being  a  deed 
to  the  widow  of  I.  Willard  Fox  for  her  life, 
and  a  deed  to  his  children  in  remainder;  and 
the  court,  by  orders  made  the  same  day.  ap- 
proved and  confirmed  those  deeds.  It  also 
appears  that  on  the  4tb  of  March,4885,  the 
Digitized  by  VjOOQ  IC 


S78 


eXTPBEME  COUBT  BEFOBTEB.  YOL.  9. 


court  made  an  order  granting  a  writ  of  as- 
sistance to  pat  Goudy  and  McDaid  in  posses- 
sion of  the  La  Salle  street  lot.  On  the  20tli 
of  Jane,  1885,  Kate  TV.  Goodwin  and  her 
husband,  and  Sarah  E.  R.  Smith  and  her  hus- 
band, perfected  an  appeal  to  this  court  from 

e  the  decree  in  the  original  suit  and  the  cross- 

Ssoit. 

*  *  It  la  assigned  here  by  the  appellants  for  er- 
ror that  ttie  circuit  court  erreid  in  overruling 
the  first  exception  to  the  report  of  the  mas- 
ter of  Kovember  26, 1881,  in  so  far  as  it  re- 
lates to  the  competency  of  I.  WiUard  Fox  as 
a  witness;  in  overruling  the  second  excep- 
tion to  that  report;  in  refusing  to  sustain  the 
fourth  exception  to  that  report,  as  to  the 
amount  of  assets  of  I.  Willard  Fox  properly 
chargeable  to  Fox  &  Co.,  and  in  increasing 
the  amount  of  the  same  as  found  by  the  mas- 
ter; in  failing  and  neglecting  to  allow  inter- 
est upon  the  sum  due  to  the  plaintiff  in  the 
original  bill  subsequently  to  February  20, 
1869;  in  overruling  the  first,  second,  and 
third  exceptions  to  the  master's  report  of 
July  11, 1884,  and  in  confirming  that  report; 
in  overruling  the  fourth  exception  to  that  re- 
port; and  in  deducting  by  its  decree  the 
amount  of  the  Monroe  mortgage  from  the 
amount  due  to  the  plaintifC  in  the  original 
bUl. 

As  to  the  exception  that  the  master  refused 
to  suppress  the  depositions  of  I.  Willard  Fox, 
and  treated  his  testimony  as  competent,  and 
relied  upon  it  in  making  his  findings,  it  no- 
where appears  by  the  record  that  any  objec- 
tion was  made  before  the  master  to  that  tes- 
timony, or  that  any  motion  was  made  before 
him  to  suppress  such  depositions,  or  that  any 
motion  was  made  before  the  court  to  sup- 
press them ;  and,  as  the  only  ruling  of  the 
court  in  regard  to  them  was  that  the  first  ex- 
ception should  be  overruled  so  far  as  it  re- 
lated to  the  testimony  of  I.  Willard  Fox,  it 
may  very  well  be  that  the  court  overruled 
auch  exception  because,  it  being  an  excep- 
tion that  the  master  refused  to  suppress  the 
depositions,  the  court  could  not  find  as  a  fact 
that  the  master  had  refused  to  suppress  them. 
Irrespective  of  this,  section  858  of  tlie  Re- 
vised Statutes  of  the  United  States  does  not 
apply  to  the  present  case.  It  reads  as  fol- 
lows: "In  the  courts  of  the  United  States 
no  witness  shall  be  excluded  in  any  action  on 
account  of  color,  or  in  any  civil  action  be- 
cause he  is  a  party  to  or  interested  in  the  is- 
sue tried:  provided,  tiiat  in  actions  by  or 
against  executors,  administrators,  or  guard- 
ians, in  which  judgment  may  be  rendered  for 
r  or  against  them,  neither  party  shall  be  al- 
9  low«jd  to  testify  against  the  other,  as  to  any 

*  transaction  with,  or  statement  by,  the*testa- 
tor,  intestate,  or  ward,  unless  called  to  tes- 
tify thereto  by  the  opposite  party,  or  required 
to  testify  thereto  by  the  court.  In  all  other 
respects,  the  laws  of  the  state  in  which  the 
court  is  held  shall  be  the  rules  of  decision  as 
to  the  competency  of  witnesses  in  the  courts 
of  the  United  States  in  trials  at  common  law, 
and  in  equity  and  admiralty."    This  section 


only  provides  that  in  actions  by  or  against 
executors,  in  which  judgment  may  be  ren- 
dered for  or  against  them,  neither  party  shall 
be  allowed  to  testify  against  the  other  as  to 
any  transaction  with,  or  statement  by,  the 
testator,  unless  called  to  testify  thereto  by 
the  opposite  party,  or  required  to  testify 
thereto  by  the  court.  Subject  to  this  restric- 
tion, the  section  provides  that  in  the  courts 
of  the  United  States  no  witness  shall  be  ex- 
cluded in  any  civil  action  because  he  is  a 
party  to,  or  interested  in,  the  issue  tried.  L 
Willard  Fox,  although  a  party  to,  and  inter- 
ested in,  the  issues  tried  in  these  suits,  can- 
not be  excluded  as  a  witness  on  that  account, 
unless  the  case  is  one  covered  by  the  proviso. 
The  last  clause  of  the  section,  which  makes 
the  laws  of  the  state  the  rules  of  decision  as 
to  the  competency  of  witnesses  in  the  courts 
of  the  United  States,  in  trials  in  equity,  "in 
all  other  respects,"  means  "in  all  other  re- 
spects" than  those  provided  for  in  so  much 
of  the  section  as  precedes  the  word  "pro- 
vided, "  and  does  not  qualify  the  clause  which 
forms  the  proviso.  Potter  v.  Bank,  102  U. 
S.  163.  In  the  present  case,  although  Kate 
W.  Goodwin  was  executrix  of  the  will  of  her 
deceased  husband,  Henry  W.  Fox,  she  did 
not  ask  for  a  decree  in  her  favor  as  execu- 
trix, but  she  claimed  an  interest  in  the  Lake 
Zurich  farm  and  in  the  La  Salle  street  lot 
only  as  devisee  of  that  real  estate  under  her 
husband's  will;  and  the  final  decree  finds 
that  I.  Willard  Fox  is  indebted  to  her,  "as 
the  legatee  and  devisee"  of  her  husband,  in 
the  sum  of  $15,971.30.  Moreover,  the  ma- 
terial transactions  about  which  I.  Willard 
Fox  testified,  namely,  those  relating  to  the 
instrument  of  February  20, 1869,  and  what 
took  place  after  that  date,  were  transactions 
between  himself  and  Samuel  H.  Fox,  andgi 
not  between  himself  and  Henry  W.  Fox.  g 
'Before  considering  any  of  the  other  quea-> 
tions  raised  in  the  case,  it  is  proper  to  deter* 
mine  whether  either  party  can  go  behind  the 
statement  of  existing  indebtedness  set  forth 
in  the  agreement  of  February  20,  1869. 
That  agreement  was  made  between  I.  Wil- 
lard Fox  and  Fox  &  Co.,  and  is  signed  by 
Samuel  H.  Fox  on  behalf  of  Fox  &  Go.  In 
it  both  parties  state  that  I.  Willard  Fox  is 
indebted  to  Fox  &  Go.  in  the  sum  of  $70,000, 
"over  and  above  all  discounts  and  set-offs  of 
every  name  and  nature."  It  leaves  uncer- 
tain the  amounts  paid  or  to  be  paid  by  Fox 
&  Co.  to  cancel  the  other  debts  of  I.  Willard 
Fox,  but  it  agrees  upon  the  sum  of  $70,000 
as  the  then  existing  indebtedness  of  I.  Wil- 
lard Fox  to  Fox  &  Co.  It  goes  on  to  speak 
of  that  indebtedness  as  "said  original  indebt- 
edness," and  the  supplemental  paper  signed 
by  Samuel  H.  Fox  speaks  of  "said  debt  of 
seventy  tiiousand  dollars."  It  must  be  held 
that  the  parties  to  the  agreement  deliberately 
fixed  upon  that  sum  of  $70,000,  because  the 
agreement  states  that  in  making  it  up  the 
parties  took  into  consideration  "all  discounts 
and  set-offs  of  every  name  and  nature." 
There  is  no  sufficient  or  satisfactory  evidenc* 
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to  impeacb  the  agreement,  as  respects  I.  WII- 
lard  Fox,  on  the  ground  that  his  signature 
to  it  was  obtained  by  fraud  or  duress,  or  with- 
out his  full  knowledge  of  its  provisions  and 
consent  to  its  terms. 

There  is  a  great  deal  of  testimony  in  the 
record  bearing  upon  the  question  of  the  dam- 
ages claimed  by  I.  Willard  Fox  for  the  break- 
age of  glass,  and  for  "stained"  glass,  and  for 
cutting  down  glass  into  smaller  sizes,  prior 
to  February  20,  1869.  The  master  allowed 
against  Kate  W.  Goodwin  the  sum  of 
88,443.30  for  such  damages;  and  also  added 
to  the  credit  side  of  the  account  of  I.  Willard 
Fox  $7,780.80  for  interest  which  he  found 
had  been  improperly  included  in  the  glass  ac- 
count, as  a  charge  for  interest  accruing 
against  I.  Willard  Fox  prior  to  February  20, 
1869.  Kate  W.  Goodwin  excepted  to  the  al- 
lowance to  I.  Willard  Fox  of  the  88,443.30, 
and  the  court  sustained  the  exception,  and 
excluded  that  item.  She  also  excepted  to  the 
disallowance  to  herself  of  the  87,780.80,  and 
f,  the  court  sustained  that  exception  also.  This 
K  was,  in  effect,  a  ruling  by  the  court  that  the 
•  parties  could  not  go  l)ehind  the^ettiement  of 
February  20,  1869,  as  to  the  870,000.  As 
the  heirs  and  representatives  of  I.  Willard 
Fox  have  not  appealed  from  tlie  decree,  the 
action  of  the  court  in  sustaining  the  excep- 
tions as  to  those  two  items  must,  of  course, 
stand.  But  it  is  rendered  immaterial  by  the 
general  view  we  take  of  the  case. 

It  is  contended  by  the  appellants  that  the 
circuit  court  erred  in  overruling  the  second 
exception  to  the  master's  report,  which  was 
tliat  the  master  refused  to  allow,  in  favor  of 
Kate  W.  Goodwin  and  against  I.  Willard 
Fox,  the  sum  of  812,999.63,  [812,999.69,] 
the  same  being  for  the  amount  of  glass 
shipped  to  I.  Willard  Fox  by  Fox  &  Co.,  and 
received  by  him,  between  March  26,  1869, 
and  November  5, 1869.  The  date  of  March 
26, 1869',  is  stated  by  the  master  in  his  report 
to  be  March  23, 1869.  The  master  disallowed 
that  claim  of  Kate  W.  Goodwin  on  the  view 
that,  in  February,  1869,  and  before  any  of 
such  glass  was  shipped,  all  the  business  and 
property  were  turned  over  to  Fox  &  Co.,  and 
they  afterwards  managed  and  controlled  it; 
that  the  glass  was  not  cliarged  by  Fox  & 
Co.  to  I.  Willard  Fox  as  sold  to  him,  but  that 
the  books  of  Fox  &  Co.  show  that  it  was  con- 
signed to  Samuel  H.  Fox.  There  is  nothing 
inconsistent  with  the  agreement  of  February 
20, 1869,  in  the  fact  that  tlie  stock  of  goods 
in  Chicago  was  turned  over  by  I.  Willard 
Fox  to  Samuel  H.  Fox,  representing  Fox  & 
Co.,  in  February,  1869,  ami  that  Fox  &  Co.. 
from  that  time  until  Deceniber,  1869,  carried 
on  the  business  of  the  store  at  Chicago,  I. 
Willard  Fox  representing  them  in  the  busi- 
ness as  their  agent.  The  agreement  of  Foh- 
ruary,  1869,  states  that  1.  Willard  Fox  "has 
sold  and  conveyed"  to  Samuel  H.  Fox  the 
stock  of  goods  and  the  store  Bxtures,  notes, 
books, and  arcounts,  "with  power  forthwith, 
at  such  times  and  in  such  manner"  as  Samuel 
H.  Fox  should  deem  best,  to  sell  and  collect 


and  convert  Into  money  the  goods,  fixtures, 
notes,  and  accounts,  and  apply  the  proceeds 
to  the  payment  of  the  indebtedness  to  Fox  & 
Co.  This  transfer  l>eing  then  made,  and  the 
business  being  afterwards  carried  on  by  Fox 
&  Co.  for  themselves  until  December,  1869, 
it  would  have  been  entirely  inconsistent  with 
this  arrangement  that  Fox  &  Co.  should  sell^ 
to  I.  Willard  Fox  the  glass  they  sent  hlmg 
afterwards,  prior  to'the  final  discontinuance* 
of  the  business  in  December,  1869.  The 
weight  of  the  evidence  is  also  to  the  same  ef- 
feet.  The  master,  therefore,  on  his  view  of 
the  case,  properly  refused  to  allow  in  favor 
of  E:ate  W.  Goodwin  the  812,999.69;  and  the 
exception  to  such  disallowance — being  the 
second  exception  to  the  master's  report — 
was  properly  overruled  by  the  court.  But  as 
this  812,999.69  of  glass  was  represented  by 
notes  and  accounts  finally  turned  over  by  I. 
Willard  Fox  to  Fox  and  Co.,  and  the  proceeds 
of  which  form  part  of  the  827,343.07  cred- 
ited to  I.  Willard  Fox  in  the  account  herein- 
after contained,  it  is  proper  to  put  the  812«- 
999.69  on  the  debit  side  of  that  account. 

The  master  disallowed  the  87,780.80  of  in- 
terest which  accrued  before  February,  1869, 
as  having  been  improperly  included  in  the 
glass  account,  for  the  reason  that,  in  his  judg- 
ment, the  testimony  did  not  justify  its  allow- 
ance, it  not  appearing  that  tliere  was  any  ar- 
rangement by  which  Interest  was  to  be 
charged,  and  the  four  entries  of  interest  which 
appeared  upon  the  books  of  Fox  &  Co.  l>eing 
shown  to  have  been  made  after  the  accounts 
were  closed,  and  not  harmonizing  with  the 
statements  of  Samuel  H.  Fox  in  respect  to 
the  matter;  that  the  business  between  I. 
Willard  Fox  and  Fox  &  Co..  prior  to  Feb- 
ruary 20,  1869,  partook  somewhat  of  a  com- 
mission character;  that  such  business  was 
mainly  and  substantially  limited  to  the  sup- 
ply of  glass  furnished  to  I.  Willard  Fox  by 
Fox  &  Co.;  that  during  that  time  no  settle- 
ments were  made,  nor  was  anything  done 
between  the  partirs  out  of  which  a  claim  for 
interest  could  have  arisen ;  that  the  glass  sent 
to  I.  Willard  Fox  by  Fox  &  Co.  was  lim- 
ited, as  to  kinds  and  sizes,  to  such  as  Fox  & 
Co.  chose  fi'om  time  to  time  to  send;  that, 
under  such  circumstances,  it  could  not  have 
been  expected  that  he  would  pay  interest  for 
the  time  occupied  in  disposing  of  the  glass; 
and  that  there  was  no  evidence  tending  to 
show  that  Fox  &  Co.  expected  he  would  pay 
interest  As  Kate  W.  Goodwin,  by  her  third 
exception  to  the  master's  report,  objected  to 
his  disallowance  of  the  87,780.80  of  interest, 
and  the  court  sustained  that  exception,  and 
allowed  that  item  of  interest  to  her,  and  the 
heirs  and  representatives  of  I.  Willard  Fox  a 
have  not  appealed  from  the  decree,  the  sus-3 
taining  of  that  exceptlnn*must  stand;  but  it* 
is  made  of  no  importance  by  the  disposition 
we  make  generally  of  the  case.  If  interest 
were  properly  chargeable  against  1.  Willard 
Fox  on  the  items  of  his  account  prior  to 
February  20,  1869,  it  must  be  regarded  as 
having  been  included  in  the  87Q<(^«         • 
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The  third  exception  also  objects  that  the 
master  failed  to  allow  to  Kate  W.  Goodwin 
any  interest  since  February,  1869.  The  court 
austained  the  third  exception  as  to  that  branch 
of  it  also;  and  it  is  assigned  here  by  Kate  W. 
Goodwin  for  error  that  the  circuit  court  erred 
In  failing  to  allow  such  interest.  The  effect 
of  the  ruling  of  the  court  in  sustaining  the 
third  exception  was  to  hold  that  the  master 
improperly  failed  to  allow  to  Kate  W.  Good- 
win any  interest  after  February,  1869.  The 
court,  however,  in  its  decree  allowed  nothing 
to  her  as  interest  for  the  time  after  February, 
1869,  or  on  any  amount,  or  for  any  time. 
The  master  says  nothing  in  his  report  about 
the  question  of  Interest  after  February,  1869. 
It  is  now  contended  on  the  part  of  Kate  W. 
Goodwin  that,  as  the  agreement  of  February 
20.  1869,  admitted  the  sum  of  $70,000  to  be 
due,  and  it  was  a  liquidated  demand  at  that 
time,  it  should  draw  interest  either  from  that 
time  or  from  the  20th  of  August.  1869,  the 
expiration  of  the  six  months  named  in  that 
agreement  The  statute  of  Illinois,  (section 
2,  c.  74,  Bev.  St.  1874,)  which  has  been  the 
law  of  Illinois  since  1845,  provides  as  fol- 
lows: "Creditoi-s  shall  be  allowed  to  receive 
at  the  rate  of  six  (6)  per  centum  per  annum, 
for  all  moneys  after  they  become  due  on  any 
bond,  bill,  promissory  note,  or  other  instru- 
ment of  writing;  on  money  lent  or  advanced 
for  the  use  of  another;  on  money  due  on  the 
settlement  of  account  from  the  day  of  liqui- 
dating accounts  between  the  parties  and 
ascertaining  the  balance;  on  money  received 
to  the  use  of  another,  and  retained  without 
the  owner's  Icnowledge;  and  on  money  with- 
held by  an  unreasonable  and  vexatious  delay 
of  payment."  We  think  that,  under  this 
statute,  Kate  W.  Goodwin  is  entitled  to  be 
allowed  the  legal  Illinois  rate  of  interest  from 
^  August  20,  1869,  on  the  $70,000  named  in 
n  the  agreement  of  that  date,  and  like  interest 
•  from  the  proper  dates  on  the*amounts  paid 
by  Fox  &  Co.  to  take  up  and  satisfy  the  other 
indebtedness  of  I.  Willard  Fox,  from  the 
time  they  paid  such  several  amounts,  and  on 
the  other  debit  items  in  the  skeleton  account 
hereinafter  set  forth ;  and  that  I.  Willard  Fox 
is  entitled  to  be  allowed  like  interest  from 
the  proper  dates  on  the  credit  items  in  that 
account. 

It  is  also  assigned  by  Kate  W.  Goodwin 
for  error  that  the  circuit  court  erred  in  re- 
fusing to  sustain  her  fourth  exception  to  the 
master's  report,  as  to  the  amount  of  assets  of 
L  Willard  Fox  properly  chargeable  to  Fox 
&  Co.,  and  in  increasing  the  amount  of  the 
aama  as  found  by  the  master.  The  master 
found  such  amount  to  be  $60,601.61,  consist- 
ing of  the  items  of  $15,000  for  notes  shown 
to  have  been  collectible,  $12,000  for  paints, 
oils,  etc.,  turned  over  to  Fox  &  Co..  $1,500 
for  fixtures  sold,  $2,101.61  for  the  Merritt 
mortgage,  and  $30,000  for  glass  returned  at 
the  date  of  settlement.  The  court,  in  dispos- 
ing of  the  fourth  exception,  modified  the 
finding  of  the  master,  and  fixed  the  value  of 
the  above-named  five  items,  amounting  to 


$60,601.61,  at  the  gross  aom  of  $65,000.  It 
arrived  at  the  amount  of  $15,971.30,  stated 
in  its  decree  as  the  indebtedness  of  I.  Willatd 
Fox  to  Kate  W.  Goodwin,  by  the  following 
calculation: 

Indebtedness  fixed  by  the  agreement  of 

February  20, 1869 (70,000  00 

Add  the  amount  found  by  the  master  as 

Eaid  by  Fox  &;  Ck>.  to  the  creditors  of 
WUlardFox. 10,97180 

180,971  SO 
Deduct  the  value  of  the  assets  of  I.  Wil- 
lard Fox. 65,000  00 

Balance •15,071  80 

To  this  sam  of  $15,971.30  the  court  added 
the  $565.33  found  by  the  master  as  having 
been  paid  by  Kate  W.  Goodwin  for  taxes  on 
the  La  Salle  street  lot,  making  a  total  of  $16,< 
536.63,  with  which  sum,  and  interest  thereon 
at  the  rate  of  6  per  cent,  per  annum  from  the 
date  of  the  decree,— July  29, 1884,~-it  charged^ 
L  Willard  Fox.  The  court  did  not  charge* 
to  C  Willard  Fox  the  $1,923.53  found  by  the? 
master  to  have  been  due  on  his  individual 
and  personal  account;  nor  did  it  credit  him 
with  the  $7,780.80  item  of  interest,  or  the 
$8,448.80  for  damages  for  breakage  of  glass, 
and  for  "stained"  glass,  and  cutting  down 
glass  into  smaller  sizes.  The  debit  items 
against  I.  Willard  Fox,  which  the  court  pat 
at  $80,971.80,  the  master  had  put  at  $81,- 
172.41.  We  think  it  clear  that  the  circuit 
court  erred  in  giving  credit  to  I.  Willard  Fox 
for  the  value  of  his  assets  as  Iiaving  been 
turned  over  to  Fox  &  Co.  in  February,  1869, 
at  the  gross  sum  of  $65,000.  The  terms  of 
the  agreement  of  February  20,  1869.  were 
only  that  the  goods,  wares,  merchandise,  fixt- 
ures, notes,  accounts,  and  La  Salle  street 
lot  should  be  sold,  collected,  and  converted 
into  money,  and  the  proceeds  be  applied  to 
the  payment  of  the  $70,000,  and  of  the 
amount  which  Fox  &  Co.  had  paid  or  should 
pay  to  the  creditors  of  I,  Willard  Fox.  There- 
fore I.  Willard  Fox  is  entitled  to  be  credited 
only  with  the  proceeds  of  the  property  men- 
tioned in  the  agreement  as  having  been  sold 
and  conveyed  to  Samuel  H.  Fox.  The  busi- 
ness  of  the  store  in  Chicago,  after  February, 
20,  1869,  must  be  considered  as  having  been 
carried  on  by  and  on  behalf  of,  and  for  the 
benefit  of,  Fox  &  Co.,  through  I.  Willard 
Fox  as  their  agent,  with  the  stock  of  goods 
turned  over  to  Fox  &  Co.  at  that  date,  and 
the  goods  which  thereafter,  and  prior  to  De- 
cember, 1869,  they  sent  to  I,  Willard  Fox  for 
sale  on  their  behalf.  The  credit  by  the  mas- 
ter to  L  Willard  Fox  of  the  $60,601.61,  and 
the  credit  by  the  court  to  him  of  the  $65,000, 
both  of  them,  proceed  upon  the  erroneous 
view  that  the  value  of  the  collectible  notes, 
paints,  oils,  etc.,  fixtures,  Merritt  mortgage, 
and  glass  were  to  be  deducted  as  of  the  date 
of  February  20,  1869,  the  date  of  the  settle- 
ment, without  regard  to  the  sale  or  collection 
of  them,  or  their  conversion  into  money,  or 
their  proceeds.  Fox  &  Co.  were  not  cliarge- 
able  with  the  value  of  the  property  turned 
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OTttln  FebrnaiT,  1869,  but  its  proceeds  were 
tobe  credited  by  Fox  &  Go.  when  they  should 
be  realized,  the  property  to  be  disposed  of  at 
such  times  and  in  such  manner  as  Samuel  H. 
IB  Fox  should  deem  best.  They  did  not  agree 
g  to  take  the  property  at  a  fixed  price  in  Feb- 

•  ruary,  1869*  or  at  any  other  time,  aside  from 
its  proceeds.  Therefore  all  the  testimony  aa 
to  the  value  of  the  property  in  February, 
1869,  must  be  rejected.  There  is  no  evidence 
to  show  that  Fox  &  (3o.  received  any  pro- 
ceeds which  they  did  not  credit. 

No  specific  error  is  assigned  in  regard  to 
the  OTerruUng  of  the  fifth  exception  to  the 
report. 

It  is  also  assigned  for  error  that  the  clr< 
euit  court  erred  in  overruling  the  fourth  ex- 
ception to  the  report  of  July  11, 1884,  and  in 
confirming  that  report.  The  master,  in  his 
rqxirtof  July  11, 1884,  found  that  there  was 
due  on  the  9th  of  June,  1884,  upon  the 
mortgage  made  by  Henry  W.  Fox  and  his 
wife  to  Loring  Monroe,  covering  the  Lake 
Zurich  farm,  for  principal  and  interest,  $15,* 
059.  The  decree  of  the  court  was  that  the 
•16,586.68  should  be  paid  by  I.  Willard  Fox, 
provided  Kate  W.  Goodwin'should  procure  a 
release  of  such  mortgage;  but,  in  case  the  re- 
lease should  not  be  obtained,  then  I.  Willard 
Fox  might  pay  into  court,  for  Kate  W. 
Goodwin,  $1,477.63,  being  the  difference  be- 
tween 915,059  and  $16,536.63.  Kate  W. 
Goodwin  excepted  to  such  report,  as  to  the 
finding  of  the  amount  due  upon  the  Monroe 
mortgage,  because  that  mortgage  could  not, 
in  any  form,  be  made  the  basis  of  any  decree 
under  the  issues  in  the  case;  and  because  it 
did  not  appear  who  owned  the  mortgage,  nor 
was  Us  owner  a  party  to  the  suit;  and  be- 
cause, if  it  were  paid  under  the  decree,  the 
court  could  not  prevent  its  owner  from  fore- 
closing it.  It  is  assigned  by  Kate  W.  Good- 
win for  error  that  the  circuit  court  erred  in 
overruling  such  exception,  and  in  deducting, 
by  its  decree,  the  amount  of  the  Monroe 
mortgage  from  the  amount  due  to  Kate  W. 
Goodwin.  We  think  this  assignment  of  er- 
ror Is  not  well  taken,  and  that  the  exception 
to  the  report  in  that  particular  was  properly 
overruled. 

It  is  further  assigned  for  error,  that  the 
circuit  court  erred  in  overruling  the  firet, 
second,  and  third  exceptions  to  the  master's 
nport  filed  July  11. 1884,  and  in  confirming 
that  report.  Those  exceptions  relate  to  the 
La  Salle  street  lot,  and  to  the  fixing  of  its 
_  value  at  $12,500,  as  of  the  9th  of  June,  1884. 
8  We  think  that  the  circuit  court,  in  charging 

•  Kate  W.' Goodwin  and  Sarah  E.  K.  Smith 
with  $11,500  as  "the  present  cash  value"  of 
the  La  Salle  street  lot,  coounitted  an  error. 
By  the  agreement  of  February  20, 1869,  the 
conveyance  of  the  lot  to  Samuel  H.  Fox,  for 
Fox  &  Co.,  was  at>solute  and  unconditional, 
with  no  right  of  redemption  attached  to  it, 
and  it  was  in  the  same  category  with  the  pei> 
Bonal  property,  and  not  merely  subject  to  a 
lien,  as  was  the  Lake  Zurich  farm.  It  was 
conveyed  to  Samuel  H.  Fox,  in  February, 


1869,  by  an  absolute  deed,  and  he  and  hi» 
wife  conveyed  it  to  Henry  W.  Fox  on  the 
25th  of  September,  1875,  for  $8,000.  Under 
the  agreement.  Fox  &  Co.  were  not  bound  to- 
apply  the  value  of  the  lot,  or  its  proceeds, 
until  it  was  sold.  By  the  amendment  made 
to  the  bill  November  13, 1880,  Kate  W.  Good- 
win offered  to  credit  to  I.  Willard  Fox  the 
amount  for  which  she  had  sold  the  lot.  She 
had  sold  it  on  the  27th  of  April,  1880,  to  Sarah 
E.  K.  Smith,  for  $6,625.  But  I.  Willard  Fox 
was  entitled  to  a  credit  as  of  the  25th  of  Sep- 
tember, 1875,  of  the  $8,000  for  which  it  wa» 
then  sold  to  Henry  W.  Fox,  and  which  the 
evidence  shows  was  the  full  value  of  the  lot 
at  that  time ;  and  that  credit  must  be  allowed. 
That  being  done,  of  course  Sarah  E.  B.  Smith 
will  retain  the  lot;  and  thus  the  appeal  of 
herself  and  her  husband  in  this  case  is  dis- 
posed of.  The  decree  provided  that  she 
might  pay  into  the  court  $11,500,  with  inter- 
est, as  "the  present  cash  value"  of  the  lot, 
and  that,  in  case  she  should  do  so,  she  should 
hold  the  lot  free  from  all  equity  of  redemp- 
tion  by  I.  Willard  Fox  and  all  persons  claim- 
ing  under  him;  but  that  otherwise  she  and 
her  husband  should  convey  the  lot  to  I.  Wil- 
lard Fox,  or,  on  their  failure  to  do  so,  the 
master  should  execute  the  conveyance  instead. 
All  the  provisions  of  the  decree  in  regard  to 
Sarah  E.  R.  Smith  and  her  husband  wen  er- 
roneous, and  her  title  to  the  La  Salle  street 
lot  must  be  confirmed. 

On  the  foregoing  views,  we  are  of  opinloo 
that  the  proper  mode  of  stating  the  account 
between  the  parties  is  as  follows:  3 

*  I.  Willard  Fox,  in  Acoount  tctth  Fox  ds  Co.     • 
Dr. 

Amount  found  due  by  the  agreement  of 
February  20,1869 (70,000  00 

Glass  furnished  by  Fox  &  Co.  to  I.  Wil- 
lard Fox,  between  March  28, 1869,  and 
Novembers,  1869,  and  represented  by 
notes  and  accounts  tamed  over  to  Fox 
&  Co. 12,9g98> 

Amount  paid  the  First  National  Bank  of 
Chicago,  out  of  the  proceeds  of  the 
property  turned  over  to  Pox  &  Co. . . .    10,000  00 

Amount  paid  the  same  bank,  raised  by  a 
mortgage  given  on  the  La  Salle  street 
lot. 6,000  00 

Amount  paid  by  Fox  &  Co.  in  settlement 
of  other  debts  of  L  WUlard  Fox. 10,071  80 

1109,970  99 
Cr. 

Amount  of  proceeds  received 
and  debited  above  as  paid  to 
First  National  Banlc  of  Chi- 
cago  $10,000  00 

Amount  received  as  insurance 
money  on  the  building  on 
the  La  Salle  street  lot, 
which  amount  was  applied 
to  pay  off  the  mortgage 
above  mentioned  on  the  lot     6,000  00 

Proceeds  of  the  sale  of  the  La 
Balle  street  lot  toHeuryW. 
Fox. 8,000  00 

Proceeds  of  sales  of  goods  and 
other  property  by  Fox  & 
Co.,  and  collection  of  notes 
and  accounts  turned  over  to 

Fox  &  Co. 27,843  07 

$51,848  07 

Balance  due  by  L  WUlard  Fox  to 
Fox  &Ca y.^  $5S,627JI$ 
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M  Proper  provfalon  mast  be  made  to  cany 
j  out  our  decision  that  the  fourth  exception  to 
•  the  report  of  July  11,  1884,  was*  properly 
overraled.  To  this  end  the  amount  of  $12,- 
COO  as  the  principal  of  the  mortgage  to  Mon- 
roe on  the  Lake  Zurich  farm,  with  the  inter- 
est due  upon  it,  must  be  deducted  from  the 
balance  found  due  to  Fox  &  Co.,  on  the  prin- 
ciple of  the  above  account.  In  that  event  the 
Lake  Zurich  farm  will  be  charged  with,  and 
will  pay,  the  amount  due  on  such  mortgage. 
The  above  items  of  debit  and  credit  are 
principal  sums,  and  interest  must  be  calcu- 
lated and  added  at  the  proper  rate,  from  the 
proper  dates,  as  before  stated.  It  may  be 
also  that  there  will  be  some  items  of  taxes 
paid  to  be  adjusted.  It  is  manifest  that  the 
circuit  court  credited  I.  Willard  Fox  with  the 
gross  sum  of  $65,000,  as  representing  the 
collectible  notes,  the  paints,  oils,  etc..  the 
fixtures,  the  Merritt  mortgage,  and  the  glass 
in  the  store,  February  20, 1869,  instead  of 
crediting  him  merely  with  the  proceeds  of 
those  assets,  when  realized.  The  $10,000 
paid  to  the  First  National  Bank  by  Fox  & 
Co.  was  paid  out  of  such  proceeds.  The 
$12,999.69  of  glass  furnished  by  Fox  &  Co. 
after  February  20,  1869,  was  represented  by 
some  of  the  $15,000  of  collectible  notes  cred- 
ited to  I.  WIU^  Fox  by  the  master,  and 
forming  part  of  the  $65,000  credited  to  him 
by  the  court;  and  yet  no  allowance  was  made 
to  Fox  &  Co.  for  tbe  $12,999.69  of  glass  so 
furnished. 

It  was  proper  that  I.  Willard  Fox  should 
pay  the  costs  of  the  circuit  court.  The  decree 
of  the  circuit  court  is  reversed,  and  the  case 
is  remanded  to  that  court  with  a  direction  to 
take  such  further  proceedings  as  may  be  in 
accordance  with  law.  and  not  inconsistent 
with  this  opinion. 


(129  D.  8.  470)  

United  States  ex  rel.  Levey  v.  Stock- 
SLAQEB,  Commissioner  of  the  General 
Land-Office. 

(March  5, 1889.) 

1.  PVBUO  LaIIDS— OBAHTS— SuSPBiniOK  BT  CoN- 
ORBSS. 

By  act  of  congress,  March  2,  1867,  it  was  en- 
acted that  there  be  "confirmed  to  *  *  * 
widow  and  children  of  John  E.  Bouliniy,  de- 
ceased, the  one-slzth  part  of  the  land  claim, 

*  •  •  amounting  to  76,840  acres;  and  that,  in- 
asmuch as  said  land  embraced  in  said  claim  has 
been  already  appropriated  by  the  United  States, 

*  •  •  certificates  of  new  location,  in  80-acre 
lots,  be  issued    *    *    *    in  lieu  of  said  lands. 

*  *  *  The  commissioner  of  the  general  land- 
offlce  is  hereby  directed  to  issue  certificates  of 
new  location  in  accordance  with  existing  regu- 
lations. "  Held,  that  the  act  did  not  recognize 
the  validity  of  the  claim  of  the  widow  and  heirs 
to  specific  land,  so  as  to  operate  as  a  grant;  and 
the  operation  of  said  act  was  effectually  sus- 
pended by  joint  resolution  of  March  30,  Wi7,  di- 
recting the  secretary  of  tbe  Interior  to  suspend 
the  same. 

-8.  Same— Vested  Riobts. 

'    The  act  did  not  give  to  the  widow  and  children 

a  vested  right  in  the  certificates  of  new  location 

which  were  to  be  issued. 
A  Same. 

As  nothing  had  been  done  by  the  ofBcers  of  tbe 

land  department  under  the  act,  and  uo  oertiil- 


eatea  had  been  made  ont,  no  vested  right  had  at- 
tached at  the  time  of  the  joint  rea«dnuon,  and  tt 
did  not  deprive  the  widow  and  children  of  any 
right,  without  due  process  of  law,  under  the  oon- 
Btltation. 

4.  BAia—Joim  RESOLUTZoir— ConsTBnono^. 

The  Joint  resolution  was  passed  by  the  fortleUl 
congress,  and  suspended  the  execution  of  the  act 
"until  the  further  order  of  congress."  Held, 
that  the  intention  was  not  only  to  suspend  the 
execution  during  the  existence  of  the  fortieth 
congress,  and  until  the  fortieth  congress  should 
further  order,  but  until  tbe  further  order  of  the 
legislative  body  called  in  Ckinst.  0.  S.  art.  1, 1 1. 
"a  congress  of  the  United  States. " 

5.  SPKomo    PERvoaKuroa  —  AaAan    Uirrm 
States— JuBisDionox. 

The  supreme  court  of  the  District  of  Colnmbia 
has  no  jurisdiction  of  the  petition  of  the  widow, 
praying  for  a  writ  of  mandamug  against  tha 
commissioner  of  the  general  land-ofllce  to  issna 
and  deliver  to  her  certificates  of  new  location,  aa 
such  demand  is  substantially  a  prayer  that  tha 
United  States  be  decreed  to  spedfically  perform 
their  contract. 

In  Error  to  the  Supreme  Court  of  the  Dia* 
tilct  of  Columbia. 

Walter  H.  Smith,  S.  W.  Johnston.  A.  T. 
Britton,  and  A.  B.  Brown,  for  plaintiff  in 
error.  Atty.  Oen.  Garland  and  H.  J.  May, 
for  defendant  in  error. 

i4 

Blatchford,  J.  *  This  is  a  writ  of  error* 
to  review  a  judgment  of  the  supreme  court 
of  the  District  of  Columbia,  in  general  term. 
The  writ  is  brought  by  the  United  States,  on 
the  relation  of  Mary  Elizabeth  Levey,  Inter- 
married with  George  Collins  Levey,  against 
Strother  M.  Stockslager,  commissioner  of  tbe 
general  land-office.  Mary  Elizabeth  Lev^ 
filed  a  petition  in  tbe  supreme  court  of  tbe 
District  of  Columbia,  praying  for  a  writ  of 
mandamtu.  The  petition  set  forth  that  the 
petitioner  was  formerly  Mary  Elizabeth  Boa- 
ligny,  the  widow  of  John  £.  Boullgny,  de- 
ceased, and  the  person  named  in  tbe  act  of 
congress  of  March  2,  1867,  hereinafter  set 
fortli ;  and  that  she  is  now  the  wife  of  George 
Collins  Levey,  and  was  such  on  the  29th  of 
March,  1888.  The  act  of  congress  referred  n 
to  (chapter  208,  14  St  635)  was  set  forth  ln$ 
tbe  petition,  and  is  in  these  words:  '"An  act* 
for  the  relief  of  the  heirs  of  John  E.  Bou- 
ligny.  Be  it  enacted  by  the  senate  and  hoose 
of  representatives  of  the  United  States  of 
America,  in  congress  assembled,  that  there 
be,  and  hereby  is,  confirmed  to  Mary  Elizap 
bethBouIigny,  Corrinne  Bouligny,  and  Felice 
Bouligny,  widow  and  children  of  John  E. 
Bouligny,  deceased,  the  one-sixth  part  of  the 
land  claim  of  Jean  Antoine  Bernard  D'Au- 
trive,  in  the  state  of  L.ouisiana, — said  one- 
sixth  part  amounting  to  seventy-five  thousand 
eight  hundred  and  forty  acres;  and  that,  in- 
asmuch as  the  said  land  embraced  in  said 
claim  have  [has]  been  already  appropriated 
by  the  United  States  to  other  purposes,  cer- 
tificates of  new  location,  in  eighty-acre  lots, 
be  issued  to  the  said  Mary  £Iizat>eth  Bouligny, 
for  her  own  benefit  and  that  of  her  said  minor 
cliildren,  in  lieu  of  said  lands,  to  be  located 
at  any  land-office  in  the  United  States,  upon 
any  public  lands  subject  to  private  entry  at 
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a  price  not  exceeding  one  dollar  and  twenty- 
five  cents  per  acre.  The  commissioner  of  the 
general  land-office  is  hereby  directed  to  issne 
said  certificates  of  new  location,  in  accord- 
ance with  existing  regulations  in  snch  cases. 
Approved  March  2,  1867."  The  petition  set 
forth  that  on  the  6th  of  March,  1867,  the  pe- 
titioner's attorney  filed  with  the  commissioner 
of  the  general  land-office  a  certified  copy  of 
said  act,  and  requested  that  the  certificates  of 
new  location  named  in  the  act  be  issued. 
That  the  act  was  passed  by  the  thirty-ninlh 
congress,  which  adjourned  on  the  Sd  of  March, 
1867.  That  at  the  next  session  of  congress, 
being  the  fortieth  congress,  the  latter  con- 
gress, on  the  SOth  of  March,  1867,  passed  the 
following  joint  resolution,  (No.  85,  15  St. 
853:)  "Joint  resolution  directing  the  secre- 
tary of  the  interior  to  suspend  the  execution 
of  a  law  passed  by  the  thirty-ninth  congress 
for  the  relief  of  the  heirs  of  John  E.  Bou- 
ligny.  Be  it  resolved  by  the  senate  and  house 
of  representatives  of  the  United  States  of 
« America,  in  congress  assembled,  that  the 
Ssecretaiy  of  the  interior  be  directed  to  sus- 
*  pend  the'execution  of  the  act  entitled  '  An 
act  for  the  relief  of  the  heirs  of  John  E.  Bou- 
ligny,'  approved  March  second,  eighteen  hun- 
dred and  sixty-seven,  until  the  further  order 
of  congress.  Approved  March  30,  1867." 
That  congress  had  made  no  "further  order" 
in  the  matter.  That  the  defendant  was,  on 
the  29tb  of  March,  1888.  and  since  had  been, 
and  now  is,  commLssioner  of  the  general 
land-office  of  the  United  States.  That  the 
petitioner,  on  that  day,  demanded  of  him,  as 
snch  commissioner,  that  he  issue  to  her,  for 
her  own  benefit  and  that  of  her  minor  chil- 
dren named  in  the  act,  certiScates  of  new 
location  for  75,840  acres,  in  80-acre  lots,  lo- 
catable  at  any  land-office  in  the  United  States, 
npon  any  public  lands  subject  to  private 
entry,  at  a  price  not  exceeding  $1.25  per 
acre.  That  such  demand  was  made  in  writ- 
ing, at  the  office  of  the  said  commissioner,  in 
Washington.  That  he,  on  the  12th  of  April, 
1888,  refused  to  grant  that  request.  That 
on  the  13th  of  April,  1888,  she  duly  appealed 
from  the  decision  and  refusal  of  the  commis- 
sioner to  the  secretary  of  the  interior.  That 
the  said  secretary,  on  the  Sd  of  May,  1888, 
approved  the  decision  of  the  commissioner; 
and  that  she  had  theretofore  repeatedly  made 
application  to  the  commissioners  of  the  gen- 
eral land-office  to  issue  said  certificates  of 
new  location,  and  always  met  with  a  refusal 
to  Issue  them.  The  petition  prayed  that  a 
writ  of  mandamus  might  issue  to  the  said 
commissioner,  directing  him  to  executo  and 
deliver  such  certificates  to  her. 

On  an  order  to  show  cause,  returnable  in 
the  general  term  of  the  court,  the  respondent 
put  in  an  answer,  setting  forth  that  no  ac- 
tion had  been  taken  by  the  general  land-of- 
fice, for  the  purpose  of  carrying  out  and  giv- 
ing eftect  to  the  provisions  of  the  act  of 
March  2,  1867,  prior  to  the  passage  of  the 
joint  resolution  of  March  80, 1867;  that,  by 
the  passage  of   such  joint  resolution,  the 


power  of  the  respondent  to  Issne  the  certifi- 
cates was  suspended  until  the  further  order 
of  congress;  that  congress  had  made  no  fur- 
ther order;  that  the  act  of  March  2,  1867, 
did  not  give  to  the  relator  or  to  the  heirs  of 
John  E.  Boiiligny  a  vested  right  to  the  cer-S 
tificates;  that,  as  the  act  of  *Marcb  2,  1867,? 
directed  the  commissioner  to  issue  the  cer- 
tificates "in  accordance  with  existing  regula- 
tions in  such  cases,"  it  would  have  imposed 
upon  the  respondent  the  exercise  of  an  offi- 
cial duty,  within  his  discretion,  and  not  re- 
viewable by  the  court;  that  such  official  duty 
is  not  a  ministorial  duty;  that,  if  the  relator 
had  acquired  a  vested  right  to  the  certificates 
under  the  act,  a  remedy  was  afforded  in  the 
court  of  claims,  under  section  1059,  to  re- 
cover their  value,  provided  the  petition  set- 
ting forth  the  claim  had  been  presented  to  the 
court  within  six  years  after  the  claim  first 
accrued ;  and  that  the  petition  ought  to  be 
dismissed.  The  relator  put  in  a  demurrer  to 
the  answer,  on  the  ground  that  it  did  not  set 
up  any  legal  defense;  that  the  remedy  in  the 
court  of  claims,  suggested  by  the  answer,  did 
not  exist  in  law;  that  the  right  in  the  certifi- 
cates,given  by  the  act  of  congress,  was  a  vest- 
ed right,  which  could  not  be  and  was  not 
taken  away  by  the  joint  resolution;  and  that 
the  joint  resolution  was  unconstitutional  and 
void.  The  court,  in  general  term,  overruled 
the  demurrer,  and,  the  relator  electing  to 
stand  upon  it,  a  judgment  was  entored,  dis- 
charging the  rule  to  show  cause,  and  dismiss- 
ing the  petition. 

An  opinion  was  delivered  by  the  court  in 
general  term.  It  held  that  the  act  of  March 
2,  1867,  was  not  a  grant,  and  nothing  passed 
by  it;  that  the  Louisiana  lands  named  in  it 
were  never  possessed  by  the  confirmees,  and 
were  not  to  beposse-ssed  by  them;  that  under 
such  circumstances  there  could  be  no  con- 
firmation in  regard  to  them;  that  the  pro- 
vision for  certificates  in  lieu  of  them  was  not 
a  grant,  and  nothing  passed  by  it,  because  it 
was  wholly  executory;  that,  the  certificates 
never  having  been  prepared  or  come  into  ex- 
istence, the  effect  of  the  joint  resolution 
could,  at  most,  only  be  to  Impair  the  obliga- 
tion of  a  contract,  and  was  not  the  taking  of 
private  property;  that  the  contract  supposed 
to  exist  by  virtue  of  the  act  of  March  2, 1867, 
could  not  be  enforced,  either  by  the  executive 
or  the  courts,  until  the  United  Slates  should 
grant  permission  for  such  enforcement,  nor 
after  such  permission  had  been  withdrawn; 
that  the  power  to  perform  the  contract,  and^ 
the  right  to  insist  upon  its  performance,  ex-tj; 
istedonly  while  suct'permission  existed;  that* 
the  relief  sought  by  the  relator  amounted  to 
a  specific  performance  of  the  alleged  contract 
of  the  United  States,  by  one  of  its  officers; 
that  this  could  not  be  enforced  when  the 
United  States  had  withdrawn  its  consent; 
that  a  writ  of  mandamus  to  compel  the  per- 
formance of  an  official  act  by  a  pubiic  officer 
could  not  be  employed  to  enforce  th6  specific 
performance  by  the  United  States  of  a  con- 
tract; and  that  the  respondent  had  uo  official 
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duty  or  power  in  the  premises  since  the  pas> 
sage  of  the  joint  resolution. 

The  principal  question  argued  at  the  bar 
was  as  to  the  effect  of  the  joint  resolution  In 
suspending  the  execution  of  the  prior  act. 
There  is  nothing  in  tlie  suggeslion  of  the  re- 
lator that  the  joint  resolution  intended  only 
a  suspension  of  the  execution  of  the  act  dur- 
ing  the  existence  of  the  fortieth  congress,  and 
until  that  congress  should  furtlier  order.  We 
do  not  think  that  such  is  the  proper  construc- 
tion of  the  joint  resolution.  It  suspends  the 
execution  of  the  act  "until  the  further  order 
of  congress, "  that  is,  until  the  further  order 
of  the  legislative  body  called,  in  section  1, 
art.  1,  of  the  constitution,  "a  congress  of  the 
United  States,"  consisting  of  a  senate  and 
house  of  representatives,  in  which  are  de- 
clared to  be  vested  all  legislative  powers 
granted  by  the  constitution.  The  joint  reso- 
lution was  one  of  the  character  mentioned  in 
section  7,  art.  1,  of  the  constitution,  to  which 
the  concurrence  of  the  senate  and  house  of 
representatives  was  necessary,  and  which 
was  approved  by  the  President,  and  took  ef- 
fect only  on  such  approval.  It  had  all  the 
characteristics  and  effects  of  the  act  of  March 
2, 1867,  which  became  a  law  by  the  approval 
of  the  President.  Until  congi-ess  should  fur- 
ther order,  the  operation  of  the  act  of  March 
2,  1867,  was  by  the  joint  resolution  effectu- 
ally suspended. 

The  present  case  is  not  at  all  like  the  cases 
of  which  Morrow  v.  Whitney,  95  U.  S.  551, 
112  U.  S.  693,  and  5  Sup.  Ct.  Rep.  333,  is  a 
type.  The  statute  involved  in  that  case  was 
the actof  February 21, 1823,(chapter  10,  3St. 
724,)  in  reference  to  land  claims  in  the  terri- 
tory of  Michigan.  The  third  section  of  that 
«act  directed  that  patents  should  be  issued  to 
^  persons  whose  claims  to  land  had  been  regu- 
•  larly  flled  with  the*commissioners  appointed 
under  the  act  of  May  11,  1820,  (chapter  85, 
S  St.  572,)  and  whose  claims  had  been  favor- 
ably reported  on  by  said  commissioners,  and 
the  statute  confirmed  such  persons  in  their 
claims.  That  was  a  statute  confirming  to 
persons  claims  to  specific  lands,  and  the  pat- 
ents were  to  issue  for  those  very  lands.  The 
principle  established  by  the  decisions  of  this 
court  in  regard  to  such  cases  is  one  always 
to  be  adhered  to.  We  do  not  depart  from  it 
in  the  present  case,  but  only  hold  that  it  is 
not  applicable  here.  The  principle  thus  ap- 
plied in  Morrow  v.  Whitney,  supra,  is  that 
an  act  of  congress  recognizing  the  validity  of 
the  claim  of  an  individual  to  specific  land,  as 
against  the  United  States,  operates  to  trans- 
fer to  him  the  interest  of  the  United  States, 
as  effectually  as  a  grant  could  have  done; 
and,  where  such  individual  has  the  posses- 
sion of  the  land,  or  some  estate  in  it,  and  the 
United  States  still  hold  the  legal  title  to  it, 
the  confirmation  is  substantially  a  convey- 
ance of  an  estate  or  right  in  the  land  by  the 
United  States  to  such  individual;  and,  where 
the  land  has  boundaries  which  are  clearly  de- 
fined, or  are  capable  of  identification,  such 
confirmation  perfects  the  claimant's  title  to 


the  very  land,  without  the  Issuing  of  any 
patent  tlierefor.  But  this  doctrine  neces- 
sarily applies  only  to  a  case  where  the  United 
States  intend,  by  the  statute,  to  transfer  to. 
and  vest  in,  the  beneficiary,  a  title  to  specific 
land.  The  present  is  not  such  a  case.  What 
is  stated  by  the  act  of  March  2, 1867,  to  be 
confirmed  is  "the  one-sixth  part  of  the  land 
claim"  mentioned,  said  one-sixth  amounting 
to  75,840  acres,  but  the  statute  states  that 
the  land  embraced  in  the  claim  has  "been 
already  appropriated  by  the  United  States  to 
other  purposes. "  Therefore  the  beneficiaries 
could  acquire  no  title  to  it  from  the  United 
States.  The  act  then  proceeds  to  provide  for 
the  issuing  of  certificates  of  new  location, 
not  covering  any  part  of  the  75.840  acres 
which  bad  been  already  appropriated  by  the 
United  States  to  other  purposes,  nor  cover- 
ing any  specific  public  lands.  The  new 
lands  were  to  be  "in  lieu"  of  the  lands  lost, 
and  were  to  be  selected  and  located  at  some 
land-ofSce,  and  upon  public  lands  which 
were  subject  to  private  entry,  and  were  so^ 
subject  at  a  price  not  exceeding  $1.25  per^ 
'acre;  and  the  certificates  were  to  be  issued* 
by  the  commissioner  of  the  general  land-of- 
fice "in  accordance  with  existing  regulations 
in  such  cases." 

Nor  did  the  act  of  March  2,  1867,  give  to 
the  widow  and  children  of  Bouligny  a  vested 
right  in  the  certificates  of  new  location  which 
were  to  be  issued.  No  certificates  were  pre- 
pared for  issue;  no  step  was  taken  by  the 
commissioner  of  the  general  land-office 
towards  issuing  them;  no  new  lands  were 
selected  or  located;  and  the  whole  thing  re- 
mained in  fieri,  and  subject  to  the  control  of 
congress.  The  cases,  cited  by  the  counsel 
for  the  relator,  of  Fletcher  v.  Peck,  6  Cranch, 
87,  Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  McGee  v.  Mathis,  4  Wall.  143, 
and  U.  S.  v.  Schurz,  102  U.  S.  378,  do  not 
apply  to  the  pr^ent  case.  There  was  here 
no  contract  between  the  United  States  and 
the  widow  and  children  of  Bouligny,  in  the 
sense  of  the  cases  referred  to.  In  Fletcher 
V.  Peck  a  tract  of  land  had  been  sold  by  the 
governor  of  (reorgia,  under  the  authority  of 
an  act  of  the  legislature,  to  persons  who  had 
conveyed  It  to  purchasers  for  a  valuable  con- 
sideration without  notice.  It  was  held  that 
a  subsequent  legislature  could  not  after- 
wards repeal  the  act  on  the  ground  that  it 
had  been  passed  through  bribery.  In  Dart- 
mouth College  V.  Woodward,  it  was  held 
that  a  charter  granted  to  a  private  corpora- 
tion was  a  contract.  In  McGee  v.  Mathis  it 
was  held  that  a  direct  grant  of  land  by  the 
United  States  to  a  state  was  a  contract;  and 
in  that  case  the  scrip  had  been  issued  by  the 
state,  and  was  in  the  bands  of  the  person  en- 
titled to  receive  it,  and  for  that  reason  it  was 
held  that  it  represented  land,  and  that  the 
act  under  which  it  had  been  issued  could  not 
be  repealed  by  the  state.  In  U.  S.  v.  Schurz 
a  patent  for  land  had  been  signed,  sealed, 
perfected,  and  recorded,  and  the  power  of  the 
land  department  over  it  bad  c^ed,  so  th^ 
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•  wilt  of  mandafntu  to  the  secretary  of  the 
interior,  to  deliver  it  to  the  person  in  whose 
favor  it  had  been  made  out,  would  lie. 

It  is  also  contended  for  tlie  relator  that  she 
acquired,  under  tlie  act  of  March  2,  1867,  a 
«  right  which  amounted  to  property,  and  of 
^  which  she  could  not  be  deprived  by  the 
•  United  States^under  the  joint  resolution,  be- 
cause that  was  not  due  process  of  law.  But 
we  are  of  opinion  that  the  cases  cited  on  that 
subject  by  the  relator  are  not  applicable. 
Inasmuch  as  nothing  had  been  done  by  the 
ofllcers  of  the  land  department  under  the  act 
of  March  2,  1867,  and  no  certificates  had 
been  made  out,  and  the  whole  matter  still  re- 
mained executory,  no  vested  right  had  at- 
tached at  the  time  of  the  approval  of  the 
joint  resolution.  Therefore  that  resolution 
did  not  deprive  the  widow  and  children  of 
any  property,  or  right  of  property,  in  viola- 
tion of  the  constitution.  The  transaction 
was  merely  the  ordinary  one  of  a  direction 
by  statute  to  a  public  officer  to  perform  a  cer- 
tain duty,  and  a  subsequent  direction  to  him 
by  statute,  before  he  had  performed  that 
duty,  or  bad  entered  upon  its  performance, 
not  to  perform  it.  Williams  v.  CJommission- 
ers,  85  Me.  345;  fiutler  v.  Palmer.  1  Hill, 
824;  Hampton  v.  Com.,  19  Pa.  St.  329;  Sedg. 
St.  &  Const.  Law,  (Pom.  notes,  2d  Ed.)  112. 
Bat  if  the  contention  of  the  relator,  that  the 
provisions  of  the  act  of  March  2,  1867, 
amounted  to  a  contract  between  the  United 
States  and  the  widow  and  children,  were  cor- 
rect, that  very  fact  would  show  that  the  re- 
lief here  sought  could  not  be  granted  to  the 
relator.  She  prays  for  a  writ  of  mandamus 
against  the  commissioner  of  the  general  land- 
office,  to  issue  and  deliver  to  her  the  certifi- 
cates of  new  location ;  but,  in  case  her  claim 
were  in  fact  founded  on  contract,  her  de- 
mand for  relief  would  substantially  amount 
to  a  prayer  that  the  United  States  be  decreed 
specifically  to  perform  the  contract,  i^oju- 
ilsdiction  is  given  by  any  statute  to  the  su- 
preme court  of  the  District  of  Columbia  of  a 
stdt  against  the  United  States  or  a  public  of- 
ficer for  the  specific  performance  of  a  con- 
tract made  by  the  United  States.  On  the 
whole  case,  we  are  of  opinion  that  the  judg- 
ment of  the  court  below,  in  general  term, 
most  be  affirmed. 


(1»  V.  B.  688) 

SCHRA£DEH  UlS.  &  MANUF'O  CO.  9. 
FA0E£B. 

(Haroh  5, 1889.) 

L  PoBiio  IiASss— SuKVXTS— Fbistimptio:?. 

bi  Pennsylvania,  where  a  survey  has  been  re- 
tamed  more  than  31  years,  the  presumption  that 
it  has  been  actually  and  legally  made  is  conclu- 
sive, and  cannot  be  controverted  by  a  party 
claiming  under  a  iunior  survey. 

Ik  BOCSDABIIS— ESTABUSmaCHT  BT  CONSBHT— B^ 
TOPPKL. 

Where  a  boundary  line  Is  assented  to  by  the 
owner  of  a  tract  of  land  at  a  time  when  there  is 
no  dlspate  concerning  such  line,  and  on  the  sup- 
position that  it  is  the  true  boundary,  he  is  not 
estopped,  on  discovering  that  such  Is  not  the 
,  from  claiming  title  to  the  real  boundary. 
T.98.0.— 26 


8.  Samk— Effbot— LicsNSB. 

Nor  does  such  assent  amount  to  a  license  to  ent 
timber  on  the  land  included  between  the  real 
and  the  supposed  boimdary. 

4.  Removal  or  Causes— Timb  of  Application. 
Under  the  removal  act  of  1875,  a  petition  for  a 
removal  of  a  cause  from  a  state  court  into  the 
federal  court,  on  the  ground  of  diverse  citizen- 
ship, which  is  filed  before  the  final  hearing  of 
the  cause,  is  in  time. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  Western  District  of  Pennsylvania. 

John  F.  Sanderson,  for  plaintiff  in  error. 
D.  C.  De  Witt,  for  defendant  in  error.  * 

Lauar,  J.  *  This  is  an  action  of  trespass* 
quare  clausum  /regit  for  timber  felled  and 
carried  away,  originally  brought  in  the  com- 
mon pleas  court  of  Bradford  county.  Fa., 
where,  after  certain  amendments  of  the  rec- 
ord with  respect  to  the  parties  thereto,  the 
case  stood  as  Elisha  A.  Packer,  Plaintiff,  v. 
The  Schraeder  Mining  &  Manuf'g  Co.  A 
judgment  of  that  court,  on  a  verdict  in  favor 
of  the  defendant,  having  been  reversed  by 
the  supreme  court  of  the  state,  and  the  case 
remanded  for  a  new  trial,  (97  Pa.  St.  879,) 
and  three  other  verdicts  having  been  set  aside 
by  the  trial  court,  the  case  was,  on  applica- 
tion of  the  plaintiff,  removed  into  the  circuits 
court  of  the  United  States  for  the  Westernf 
district  of*  Pennsylvania,  on  the  ground  of* 
diverse  citizenship  of  the  parties.  The  dec- 
laration averred  that  the  defendant,  by  Its 
agents  and  employes,  entered  upon  plaintiff's 
lands  in  the  years  1867,  '68,  and  '69,  and  cut 
down  and  took  therefrom  over  2,000,000  of 
feet  of  timber,  amounting  in  value  to$15, 000. 
The  defenses  pleaded  to  the  action  were  (1) 
that  defendant  did  not  commit  any  of  the 
trespasses  complained  of  on  plaintiffs  land; 
(2)  that  the  land  on  which  the  alleged  tres- 
pass was  committed  did  not  belong  to  the 
plaintiff,  but  was  the  property  of  the  defend- 
ant itself.  It  was  also  contended  by  the  de- 
fendant that  the  plaintiff,  through  his  agent, 
had  aided,  by  consent  and  acquiescence,  in 
establishing  a  boundary  between  the  two  con- 
tiguous tracts  of  the  parties,  up  to  which  he, 
the  plaintiff,  agreed  that  defendant's  agents 
and  officers  could  cut  and  carry  away  as  much 
timber  as  they  pleased.  Issue  having  been 
joined  upon  these  pleas,  the  case  was  tried  by 
a  jury,  resulting  in  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  $8,000,  upon  which 
judgment  was  rendered.  The  defendant  sued 
out  this  writ  of  error.  Upon  the  trial  the 
plaintiff,  in  support  of  his  claim  to  the  land 
in  dispute,  introduced  evidence  deducing  his 
title  from  a  warrant  granted  by  the  com- 
monwealth of  Pennsylvania  to  one  George 
Moore,  for  a  tract  of  375  acres  of  land.  The 
official  return  shows  that  the  warrant  was 
issued  on  the  27th  of  April,  1792,  and  that 
the  survey  was  made  for  the  said  George 
Moore  on  the  21st  of  November,  1792.  The 
survey  is  thus  described  in  the  official  return: 
"A  certain  tract  situated  on  the  waters  of 
Towanda  creek,  Luzerne  connty,  beginning 
at  a  post ;  thence  by  land  of  Joseph  Betz  and 
Henry  Betz,  north,  twenty-nine  degrees  east> 
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ttree  bandred  and  eighteen  perches,  to  ahem- 
)ock;  thence  by  vacant  land  north,  sixtj-one 
degrees  west,  two  hundred  perches,  to  a  post; 
thence  by  the  same  and  land  of  General  Brod- 
head  sonth,  twenty-nine  degrees  west,  three 
hundred  and  eighteen  perches,  to  a  post;  and 
thence  by  land  of  Samuel  Cooley  south,  sixty- 
one  degrees  east,  two  handred  perches,  to  the 
^  beginning, — containing  three  hundred  and 
g  seven ty-fl  re  acres,  and  allowance  of  six  per 
•  cent,  for  roads, "  etc.  •  As  evidence  to  sliow 
that  the  land  in  dispute  Is  part  of  this  George 
Moore  tract,  the  plaintiff  produced  copies  of 
the  returns  of  these  surveys,  called  for  as  ad- 
jolnders,  the  location  of  which,  it  is  claimed, 
was  fixed  by  the  evidence  beyond  dispute. 
And  in  connection  with  that  evidence  he 
called  several  surveyors,  who  gave  testimony, 
with  maps  and  other  returns,  tending  to 
show,  by  Identifying  the  hemlock  north-east 
corner,  and  other  marks  on  the  ground  cor- 
responding with  the  survey,  that  the  Moore 
tract,  located  according  to  its  calls,  embraced 
the  land  in  dispute. 

The  defendant,  on  his  part,  introduced  evi- 
dence to  show  that  the  land  in  dispute  whs  a 
portion  of  a  tract  of  about  409  acres,  sur- 
veyed March  24, 1794,  in  the  warranty  name 
of  Andrew  Tybout.  He  introduced  a  copy  of 
a  warrant  and  return  of  the  Tybout  tract, 
and  a  patent  from  the  state  to  one  Daniel 
Brodhead  for  that  tract.  Evidence  was  also 
given  by  defendant  showing  that  original 
marks  were  found  on  certain  trees  on  the 
north,  east,  and  south  lines  of  the  Tybout 
survey,  and  that  the  hemlock  north-east 
corner,  the  sugar  south-east  comer,  and  the 
hemlock  sapling  south-west  corner,  called  for 
in  the  return,  were  marked,  respectively,  as 
corners  in  1794.  The  hemlock  sapling  had 
disappeared,  but  the  defendant's  surveyor 
determined  the  age  of  the  corner  by  a  witness 
found  there,  and  by  other  signs.  Defendant 
also  introduced  evidence  of  certain  surveyors, 
tending  to  show  that  no  marks  upon  the 
ground  had  ever  been  found  for  the  Moore 
survey  on  the  line  north  from  the  hemlock 
sapling  corner,  or  on  the  line  west  from  the 
hemlock  north-east  comer  thereof,  which  bore 
the  date  of  such  survey.  In  this  connection, 
it  put  in  evidence  certain  official  maps  from 
the  land-ofiBce  of  Pennsylvania,  showing  the 
location  of  what  is  known  as  the  "General 
Brodhead  Lands,"  lying  west  of  the  west 
line  of  the  Moore  survey  extended  southerly; 
and  also  produced  evidence  tending  to  show 
that  a  line  bearing  marks  dating  1792  was 
found  from  the  sugar  tree,  the  south-east 
corner  of  the  Tybout  tract,  to  the  hemlock 
sapling  corner  mentioned,  and  thatthesugar 
citree  was  marked  as  a  corner  of  1792,  and  that 
Sa  corner  of  1792  was  found  at  the  hemlock 
*  sapling  comer.  Other  evidence  was  intro- 
duced by  the  defendant  designed  to  show  the 
non-existence  of  an  actual  survey  of  the 
Moore  warrant  according  to  the  official  re- 
turn thereof,  the  details  of  which  need  not 
be  stated  here.  In  connection  with  this  con- 
tention the  defendant  offered  to  give  further 


evidence,  founded  upon  examinations  mad» 
upon  the  ground  by  surveyors,  to  show  that 
the  Moore  warrant  was  not  actually  surveyed 
on  the  ground  according  to  its  return  of  suiw 
vey,  but  was  surveyed,  together  with  th» 
Cooley  and  other  warrants,  to  the  south  of 
it,  in  one  block,  of  which  the  Moore  was  the 
northern  member;  that  the  north  line  of 
that  block,  if  actually  surveyed  upon  the 
ground  in  1792,  was  run  between  the  hem- 
lock sapling  and  sugar  corners,  correspond* 
ing  to  what  was  claimed  by  the  defendant  to 
be  the  south  line  of  the  Andrew  Tybout  tract; 
that  no  line  of  1792  was  surveyed  on  the 
ground  for  the  Moore  warrant  north  from  the 
hemlock  sapling  corner,  nor  west  from  the 
hemlock  north-east  corner  of  the  Tybout 
tract ;  and  that  the  line  south  from  the  hem- 
lock north-east  corner  aforesaid  was  run  for 
warrants  to  the  east  of  said  line,  and  was 
merely  adopted  by  the  return  of  the  Moore 
survey.  To  this  evidence  the  plaintiff  ob- 
jected, on  the  ground  that,  21  years  and  up- 
wards having  elapsed  from  the  date  of  the 
Moore  survey,  there  was  a  presumption  ^'uri* 
et  de  jure  that  the  said  survey  hud  been 
made  as  returned,  and  that  the  evidence  was 
therefore  inadmissible.  The  court  sustained 
this  objection,  and  excluded  the  evidence  so 
offered,  to  which  ruling  the  defendant  ex- 
cepted. 

The  defendant  also  contended  on  the  trial 
of  the  case  that  the  plaintiff  was  estopped 
from  setting  up  any  claim  to  the  land  in  dis- 
pute, by  reason  of  certain  alleged  acts  and 
declarations  of  bis,  and  of  his  duly-author- 
ized agent,  one  Jacob  De  Witt.  The  evi- 
dence which  it  produced  on  this  subject  tend- 
ed to  establish  the  following  facts:  Prior  to 
the  year  1866  the  plaintiff,  at  that  time  a  res- 
ident of  New  York  city,  purchased  a  large 
amount  of  lands  lying  east  of  and  adjoining 
those  of  the  Schraeder  Land  Company,  the 
predecessor  of  this  defendant,  and  including^ 
the  tract  in  controversy,  none  of  which  lands| 
he*bad  ever  seen.  Soon  after  that  purchase* 
he  employed  Jacob  De  Wilt  as  his  agent  and 
attorney  in  the  management  and  protection 
of  said  lands  from  depredations,  etc., and  gave 
him  full  power  and  authority  to  carry  out 
the  purposes  of  his  agency.  The  land  com- 
pany, having  in  contemplation  the  erection  of 
a  saw-mill  and  extensive  lumbering  opera- 
tions, and  being  desirous  of  painting  a  bound- 
ary line  of  its  lands  as  a  guard  against  tres- 
passing upon  the  lands  of  adjoining  owners, 
informed  De  Witt  of  its  intentions;  and,  up- 
on his  assent  thereto,  as  plaintiff 's  agent,  the 
company  employed  on  its  own  responsibility 
one  Z.  F.  Walker  to  run  and  paint  such  line. 
Walker  knew  nothing  of  any  conference  hav- 
ing taken  place  between  De  Witt  and  the 
company  upon  the  subject  of  the  painted  line. 
He  was  paid  for  his  work  by  the  company 
alone,  and  his  instructions  to  paint  the  bound- 
ary line  of  the  Schraeder  lands  were  received 
from  it.  Having  in  his  possession  certain 
old  maps  of  the  lands  in  that  neighborhood« 
including  both  the  Moore  and  Tytout  tnusts. 
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some  of  which  showed  the  Interference  be- 
tween these  two  tracts,  and  certain  old  field 
notes  made  by  a  surveyor  In  1828  while  Bur» 
T€ylng  the  Brodhead  lands,  Walker  went 
upon  the  lands,  and  painted  a  line  on  the 
north,  east,  and  south  sides  of  the  Tybout 
tract,  according  to  its  location  claimed  by  the 
defendant.  Afterwards,  De  Witt,  having 
examined  certain  portions  of  this  painted 
line,  assented  to  it  as  a  correct  boundary  line 
between  the  lands  of  the  company  and  those 
under  his  management  and  control.  This 
occurred  in  the  summer  of  1866.  In  the  fol- 
lowing fall  two  members  of  the  execntive 
committee  which  had  charge  of  the  affairs  of 
the  land  company  went  to  New  York  city  to 
see  the  plaintitT,  and  assure  themselves  of 
De  Witt's  authority  for  establishing  the 
painted  line.  They  saw  plaintiff  and  informed 
him  of  the  transaction  that  had  taken  place 
with  regard  to  the  running  of  the  painted 
line.  He  replied  to  them  that  he  had  never 
<»been  on  the  lands,  but  that  De  Witt  was  his 
^attorney  and  agent  in  the  matter,  and  what 
*  De  Witt  did'met  his  approval.  In  1869,  after 
most  of  the  cutting  had  been  done,  De  Witt 
again  expressed  himself  as  satisfied  with  the 
painted  line.  A  question  also  arose  in  the 
progress  of  the  trial  as  to  the  time  to  which 
the  plaintiff  was  entitled  to  claim  damages, 
it  being  contended  by  the  defendant  that  he 
had  sold  and  conveyed  the  lands  in  question 
to  Jacob  De  Witt  on  the  2d  of  November, 
1869,  by  an  absolute  deed  of  general  war- 
ranty, a  copy  of  which  was  introduced  in  ev- 
idence. The  plaintiff,  however,  claimed  that 
that  deed  was  to  be  considered,  not  alone, 
but  in  connection  with  a  certain  other  agree- 
ment between  the  parties  thereto,  which  was 
also  introduced  in  evidence,  and  that  when 
■o  considered  it  showed  that  title  to  the  lands 
embraced  in  it  did  not  pass  to  De  Witt  until 
October  1.  1870.  Plaintiff's  oral  evidence 
on  this  point  was  also  to  the  same  effect.  So 
far  as  the  record  shows,  there  was  no  serious 
dispute  between  the  parties  as  to  the  cutting 
down,  removal,  and  appropriation  of  the  tim- 
ber complained  of,  or  as  to  the  amount  and 
yalae  thereof,  or  as  to  the  fact  that  all  of  the 
alleged  trespasses  had  been  committed  with- 
in a  certain  boundary  marked  by  a  line  of 
trees  blazed,  and  painted  white,  known  as  the 
"Fainted  Line,"  which  was  claimed  to  have 
been  established  by  consent  of  the  parties. 
It  also  appears  from  the  record  that  the  hem- 
lock north-east  comer  tree,  called  for  in  the 
George  Moore  return  of  survey,  was  identi- 
cal with  the  hemlock  north-east  corner  called 
for  by  the  Andrew  Tybout  return  of  survey; 
and  that  the  said  surveys,  by  running  from 
this  common  corner,  according  to  their  re- 
spective returns,  would  overlap  and  include 
within  the  same  boundaries  about  325  acres, 
being  the  tract  on  which  the  cutting,  etc., 
complained  of  occurred. 

The  first  and  decisive  question  is.  who 
owned  this  overlapped  land  at  the  time  the 
ttmber  was  cut, — ^the  plaintiff,  who  hokis  ti- 
tle to  the  Moore  warrant  and  survey  of  1792; 


or  the  defendant,  holding  title  under  the  Ty- 
bout warrant  and  survey  of  1794?  As  we 
have  seen,  it  was  clearly  established  that  the  ^ 
.adjolnders  to  the  location  on  the  ground  cor-g 
'responded  exactly  with  the  adjolnders  named* 
in  the  official  return,  so  that  the  latter  was 
a  photograph  of  the  former.  It  was  also 
proved  that  the  hemlock  north-east  coiiter, 
called  for  in  the  Moore  survey,  was  identi- 
fied; that  that  hemlock  was  the  north-west 
corner  called  for  in  the  Henry  Betz  return  of 
survey,  which  adjoined  the  George  Moore 
survey  on  the  east  for  about  two-thirds  of 
the  length  of  its  line,  and  was  separated 
therefrom  by  an  old  line  marked  as  early  as 
1784,  and  remarked  in  1792  and  subsequent 
years ,  extending  several  miles  southerly ;  that 
south  of  the  Henry  Betz  survey  and  George 
Moore  survey  on  the  east  Is  the  Joseph  Betz 
tract;  and  that  both  of  these  Betz  tracts 
were  surveyed  on  the  4th  of  July,  1793,  and 
were  returned  into  the  land-oflSce  on  the  16th 
of  April,  1794,  at  the  same  time  the  return 
of  the  Moore  survey  was  made,  their  location 
being  undisputed.  It  is  shown  that  along  the 
southern  portion  of  its  western  line  the  George 
Moore  survey  is  bounded  on  the  west  by  a 
tract  in  the  warranty  name  of  Bobert  Irwin, 
surveyed  November  22,  1792,  and  returned 
into  the  land-oiSce  the  same  day  as  the  Moore 
survey.  This  Irwin  tract  was  a  part  of  a 
large  body  of  lands  known  as  the  "General 
Brodhead  Lands,"  whose  eastern  line  ex- 
tended southernly,  identified  by  the  survey- 
ors by  marks  bearing  date  1792;  and  that  on 
the  south  the  George  Moore  adjoins  the  Sam- 
uel C!ooley  survey,  whose  location  is  not  dis- 
puted. 

We  concur  with  the  circuit  court  that  the 
Moore  survey,  If  located  according  to  its  calls 
as  made  in  the  ofilclal  return  in  the  land- 
office,  would  include  within  its  limits  the 
tract  where  the  timt)er  was  cut  by  the  de- 
fendant and  its  agents.  The  question  then 
is  presented,  why  should  it  not  be  located 
according  to  these  calls?  That  the  Moore 
warrant  is  older  than  the  Tybout  warrant  is 
indisputable;  that  it  was  regularly  and  legid- 
ly  granted  on  the  24th  of  April.  1792,  to 
Moore,  Is  not  questioned:  and  that  it  was  le- 
gally surveyed  in  the  same  year  appears  on 
the  face  of  the  official  return,  duly  certified. 
All  the  presumptions  favor  the  regularify. 
fairness,  and  legality  of  a  survey  thus  au- 
thenticated. The  calls  for  adjoining  surveys 
are  regarded  by  the  law  of  Pennsylvania  as^ 
high  and  important  evidence  in  determiningg 
the  true  location'of  a  survey  superior  incbar^* 
acterto  the  courses  and  distances  therein  de- 
scribed, and  next  in  conclusiveness  to  living 
monuments  and  original  marks  upon  the 
ground.  Upon  what  ground,  then,  can  it  be 
contended  that  the  adjoining  surveys,  a  living 
monument,  and  many  of  the  marks  upon  the 
ground,  called  for  in  the  official  return, 
should  not  determine  the  location  of  the 
George  Moore  survey?  The  only  conceiva- 
ble ground  is  the  one  asserted  by  the  defend- 
ant below,  that  there  was,  as  matter  of  tao^ 
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no  such  aetnal  snrrej  as  tbe  one  exhibited  in 
the  ofladal  return;  that,  in  ether  words,  the 
Moore  warrant  was  never  actually  surveyed 
on  the  ground  according  to  its  return  of  siir- 
Tey.  In  support  of  this  contention  the  de- 
fendant offered  evidence  to  show  that  the  of- 
ficial return  was  a  chamber  location,  never 
having  been  made  in  fact.  The  evidence  was 
rejected  by  the  court,  upon  the  ground,  as 
stated  in  its  charge  to  tbe  jury,  that  "an  old 
survey  like  that  of  the  George  Moore  cannot 
be  questioned  at  this  late  day  by  any  parties 
claiming  under  a  junior  title,  whether  that 
title  took  its  origin  within  twenty  or  twenty- 
one  years  of  the  older  survey,  or  after  that 
time."  This  action  and  ruling  form  the  ba- 
sis of  numerous  assignments  of  error.  We 
think  the  court  did  not  err,  either  in  reject- 
ing the  testimony  or  in  the  charge.  Many  of 
the  authorities  cited  by  tbe  counsel  for  plain- 
tiff in  error,  carefully  examined,  support  the 
principle  laid  down  by  the  court  with  refer- 
ence to  chamber  surveys  in  Pennsylvania. 

At  an  early  day  in  that  state  great  abuses 
crept  into  the  administration  of  its  land-of- 
fice system,  growing  out  of  tbe  illegal  acts  of 
the  surveyors,  who,  instead  of  going  into  the 
field  and  establishing  the  lines  and  marking 
comers  upon  tbe  ground,  would  make  drafts 
on  paper  of  pretended  surveys,  and  return 
them  into  tbe  land-ofSce  as  duly  certified. 
These  false,  fraudulent  pretenses  of  surveys, 
never  made,  were  called  "chamber  surveys." 
Owing  to  the  confusion  and  uncertainty  of 
titles  arising  from  the  numerous  patents  is- 
sued and  the  large  quantities  of  land  pur- 
chased in  good  faith,  under  these  fabricated 
surveys,  the  courts  found  it  expedient,  for 
the  common  good  and  the  promotion  of  peace 
kand  quiet  in  tbe  community,  to  hold  that 
gwhen  a  warrant  was  returned  as  regularly 
*  surveyed,  and  this  official  return  allowed  to 
remain  unchallenged  for  21  years,  it  was 
strong  presumptive  evidence  of  the  regular- 
ity and  legality  of  tbe  survey.  Many  of  tbe 
earlier  decisions  In  Pennsylvania,  cited  by 
tbe  counsel  for  plaintiff  in  error,  held  this 
presumption  to  be  prima  facie  only,  and  sub- 
ject to  rebutting  proofs.  But  the  later  adju- 
dications are  in  harmony  with  the  doctrine 
announced  by  the  circuit  court.  Such  was 
the  decision  of  the  supreme  court  in  the  case 
of  Packer  v.  Manufacturing  Co.,  97  Fa.  St. 
879.  There  is  nothing  in  the  case  of  Clem- 
ent T.  Packer,  125  U.  S.  309, 8  Sup.  Ct  Bep. 
907,  contrary  to  this  view.  The  decision  in 
that  case  had  no  application  to  the  subject  of 
chamber  surveys.  The  controversy  arose  as 
to  the  location  of  one  line  of  a  tract,  the  act- 
ual survey  of  which  was  admitted  and  in- 
sisted on  by  both  parties.  The  only  ques- 
tion was  as  to  the  true  mode  of  ascertaining 
the  location  of  the  disputed  line,  the  plaintiff 
below  contending  that  tbe  survey  as  marked 
upon  the  ground  would  properly  define  its 
position,  while  the  defendant  contended  that 
the  location  should  be  determined  by  the 
courses  and  distances  described  in  the  sur- 
vey, disregarding  the  maika  called  for  and 


said  to  be  fonnd  on  the  ground.  Tbe  court 
decided  that  the  true  mode  of  ascerteining 
the  lines  of  a  survey  was  to  run  them  accord- 
ing to  the  marks  and  monuments  on  the 
ground  made  by  the  surveyor  at  tbe  time  of 
the  survey,  along  with  the  lines  and  distances 
in  the  official  return,  when  these  latter  cor- 
responded with  such  marks  and  monuments; 
but,  in  case  of  a  conflict  and  variance,  the 
original  marks  and  monuments  were  to  pre- 
vail and  determine  the  location  of  the  line  in 
dispute.  It  also  held  that,  after  the  lapse  of 
21  years  from  the  return  of  a  survey,  tbe 
presumption  is  that  the  warrant  was  located 
as  returned  by  tbe  surveyor  of  the  land-office; 
and  that,  in  the  absence  of  rebutting  facts, 
the  official  courses  and  distances  will  deter- 
mine the  location  of  tbe  disputed  line  or  cor- 
ner, but  that  this  presumption  is  not  conclu- 
sive, and  may  be  rebutted  by  tbe  proof  of 
original  marks  and  monuments  tending  to^ 
show  that  the  actual  location  on  the  grounds 
was  different  from  the  official*courses  and* 
distances.  The  whole  issue  in  the  case  was  as 
to  the  relative  weight  to  be  attached  to  these 
two  classes  of  evidence  in  case  of  a  discrep- 
ancy between  them,  and  whether  tbe  period 
of  prescription  could  be  Invoked  in  behalf  of 
the  one  class  as  conclusive  against  the  other. 
The  contention,  as  in  this  case,  that  no  sur- 
vey was  actually  made,  and  that  the  official 
return  of  the  survey  relied  on  was  a  chamber 
survey,  presents  a  different  question,  and  in* 
volves  the  application  of  a  different  principle; 
and  it  may  now  ba  regarded  as  settled  by  tlie 
latest  adjudications  of  tbe  supreme  court  of 
Pennsylvania  that,  after  a  survey  has  been 
returned  more  than  21  years,  the  presump* 
tion  that  it  has  been  actually  and  legally 
made  is  conclusive,  and  cannot  be  contro. 
verted  by  a  party  claiming  under  a  junior 
survey. 

Tbe  specifications  of  error  from  8  to  15,  in- 
clusive, are  based  upon  tbe  charge  of  tbe  cir- 
cuit justice  with  reference  to  the  alleged  con- 
sent of  Jacob  De  Witt,  the  agent  of  Packer, 
to  tbe  establishment  of  what  is  known  as  the 
"Painted  Line,"  up  to  which  it  was  under- 
stood that  tbe  Schraeder  Company  might  cut 
the  timtier.  The  court  charged  tbe  jury  that 
tbe  evidence  relating  to  this  painted  line,  and 
to  the  assent  given  to  it  by  De  Witt,  and  aft- 
erwards approved  by  Packer,  could  have  no 
influence  on  the  question  of  title  under  the 
plea  of  liberum  tenemeiUuin;  that  the  assent 
was  given  not  to  settle  a  dispute  but  to  ac- 
quiesce in  the  running  of  a  line  about  which 
no  dispute  had  then  arisen,  and  upon  the  sup- 
position that  the  person  engaged  in  running 
it  knew  where  tbe  true  lines  were;  that  it  was 
an  acquiescence  resulting  from  a  pure  mis- 
take and  error,  which  should  nut  bind  the 
plaintiff  or  estop  him  from  claiming  his  rights 
when  be  discovered  tbe  mistake.  We  think 
tbe  court  in  its  charge  brought  out  clearly 
and  fairly  before  the  jury  the  distinction  be- 
tween a  mutual  undertaking  to  adjust  and 
settle  a  doubtful  and  disputed  dividing  line^ 
in  case  of  conflicting  titles,  on^he  one  hand. 
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ud,  on  the  other,  the  consent  of  parties  to 
mark  a  boundary  sapposed  to  run  between  un- 
it disputed  tracts,  but  in  ignorance  and  mis- 
S  take  of  both  as  to  tlie  existence  of  any  conflict. 

*  Upon  the  claim  of  the  plaintlfC  in  error  that 
the  consent  of  Packer  to  the  running  of  the 
painted  line  amounted  to  a  leave  and  license 
to  cut  the  timber  up  to  that  line,  the  court 
charged  that  the  adoption  of  a  boundary  line 
by  mistake  had  no  element  of  license  in  it, 
and  does  not  necessarily  indicate  intention 
on  the  part  of  either  Packer  to  give,  or  of  the 
Scbraeder  Company  to  receive,  a  license  to  cut 
and  appropriate  idmber  on  Packer's  lands. 
We  cannot  discover  any  error  in  this  part  of 
the  charge  to  the  jury. 

The  Pennsy]  vaniadedsions  cited  by  counsel 
in  support  of  the  assignments  of  error  vary 
very  mnch  from  the  case  at  bar.  Most  of 
them  are  cases  in  which  the  boundary  was 
agreed  upon  as  a  settlement  of  a  dispute.  In 
the  others,  the  party  setting  up  the  estoppel 
had  been  misled  as  to  a  material  fact  by  the 
false  or  mistaken  representation  of  the  party 
making  a  claim  inconsistent  with  such  rep- 
resenta4)ion.  In  the  case  of  Perkins  v.  Gay, 
8  Serg.  &  B.  827, 831,  the  remarks  of  Mr.  Jus- 
tice Gibson,  quoted  by  plaintiff  in  error,  ap- 
ply expressly  and  solely  to  "a  settlement  of  a 
disputed  right."  In  the  next  paragraph  he 
says :  "If  the  parties,  from  misapprehension, 
adjust  their  fences  and  exercise  acts  of  own- 
ership in  conformity  with  a  line  which  turns 
cut  not  to  be  the  true  boundary,  or  permis- 
sion be  ignorantly  given  to  place  a  fence  on 
the  land  of  the  party,  this  will  not  amount  to 
an  agreement,  or  be  binding  as  the  assent  of 
the  parties;  and  I  agree  it  is  a  principle  of 
equity  that  the  parties  to  an  agreement  must 
be  acquainted  with  the  extent  of  their  riglits, 
and  the  nature  of  the  information  they  can 
call  for  respecting  them,  else  they  will  not  be 
bound.  The  reason  is  that  they  proceed  un- 
der an  idea  that  the  fact  which  is  the  induce- 
ment to  the  agreement  is  in  a  particular  way, 
and  give  their  assent,  not  absolutely,  but  on 
conditions  that  are  falsified  by  the  event;" 
citing  Turner  v.  Turner,  2  Ch.  B.  81;  Bing- 
ham V.  Bingham,  1  Yes.  Sr.  126 ;  Gee  v.  Spen- 
ser, 1  Vern.,  32;  Pusey  v.  Desbonvrle,  3  P. 
gWrns.  816.  The  decisions  in  the  other  states 
^generally  support  the  rule  that  owners  of  ad- 

•  jacent  tracts  of  land  are  not  bound  by*consent 
to  a  boundary  which  has  been  defined  under 
a  mistaken  apprehension  that  it  is  the  true 
line,  each  claiming  only  the  true  line,  wher- 
ever it  may  be  found,  and  that  in  such  case 
neither  party  is  precluded  or  estopped  from 
claiming  his  own  rights  under  the  true  one, 
when  it  is  discovered;  nor  can  such  consent 
in  an  action  of  trespass  quare  clausum/regit, 
upon  the  theory  of  leave  and  license  given, 
operate  as  an  estoppel  upon  the  claim  of  a 
plaintifC  to  recover  damages  to  the  extent  of 
the  value  of  the  timber  taken,  any  more  than 
it  can  under  the  plea  of  liberum  tenementum 
divest  his  title  to  land  on  which  the  alleged 
cutting  and  removal  were  committed. 

There  remain  three  other  assignments  of 


error  not  yet  disposed  of,  which  do  not  call 
for  any  extended  notice.  First.  In  relation 
to  the  refusal  of  the  circuit  court  to  remand 
this  cause  to  the  state  court  in  which  it  orig- 
inated. The  reply  to  this  is,  the  petition  for 
removal  into  the  circuit  court  was  filed  be* 
fore  the  final  hearing  of  the  case,  and  there- 
fore in  time.  Hess  v.  Beynolds,  113  U.  S. 
73,  5  Sup.  Ct.  Bep.  877.  Second.  As  to  the 
alleged  refusal  of  the  court  to  allow  the  de> 
fendant  to  plead  the  statute  of  limitations. 
The  record  shows  no  such  order.  The  six- 
teenth and  seventeenth  assignments  of  error, 
relating  to  the  time  to  which  plaintiff  was 
entitled  to  claim  damages,  are  fully  covered 
by  the  charge  of  the  court  that  the  plaintift, 
if  entitled  to  recover  at  all,  was  entitled  to  re- 
cover damages  for  all  cutting  and  carrying 
away  of  timber  from  the  disputed  premises 
up  to  the  time  he  actually  sold,  etc.  The 
judgment  of  the  circuit  court  is  affirmed. 
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1.  Patents  fob  Ihtiktions — limsxTioy — Sekaths 
FOB  Apfltino  Uouldiiios  to  Dash-Boaxds. 

The  spedflcation  in  letters  natent  No.  178,483, 
Issned  June  6, 187S,  to  Qeorge  M.  Peters,  describe 
a  sheath  or  holder  having  a  longitudinal  groove 
in  which  is  to  be  placed  the  moulding  to  be 
applied  to  the  upper  edge  of  a  daah-boam.  The 
edge  of  the  dash-boaixl  is  inserted  In  the  groove 
of  the  sheath  and  moulding,  which  are  then 
drawn  along  the  upper  edge  of  the  dash-board 
by  means  of  power  applied  to  a  hook  on  the 
sheath.  A  key  within  the  sheath  at  the  end 
of  the  moulding  prevents  the  latter  from  slip- 
ping. A  prior  devioe  for  putting  moulding  on 
combs  consisted  of  a  grooved  sheath  oonteining 
the  monlding,  and  having  an  extension  in  which 
the  comb  was  placed.  A  follower  abutting 
against  the  end  of  the  comb,  together  with  a 
slide  and  lever,  forced  the  comb  into  the  mould- 
ing, which  was  prevented  from  moving  by  a  k^ 
across  the  groove.  Held,  that  claims  4  utd  3, 
covering  such  sheath,  are  void  for  want  of  In- 
vention. 

8,  Same — tSTRrxasiimnT. 

The  sheath  is  stated  to  be  made  preferably  of 
two  longitudinal  pieces,  which  are  maintfKmed 
in  a  parallel  position  by  transverse  bolts  or 
screws  and  washers.  The  sheath  may  be  adjust- 
ed to  the  diameter  of  the  moulding  by  varying 
the  washers.  MeUd,  that  claim  8,  which  is  for  a 
sheath  composed  of  two  parts,  bolts,  or  screws 
and  washers,  whereby  the  sheath  may  be  ad- 
justed to  the  moulding,  is  not  infringed  by  a  de- 
vice in  which  no  washers  are  used  for  adjust- 
ment. 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Ohio. 

Suit  for  the  infringement  of  a  patent,  by 
George  M.  Peters  against  the  Active  Manu- 
facturing Company.  Bill  dismissed,  and 
complainant  appeals. 

William.  Huhbell  Fisher  and  Benj.  Butter- 
worth,  for  appellant.  Arthur  Stem,  for  ap- 
pellee. 

Blatcrford,  J.    This  is  a  suit  in  equity,* 
brought  in  the  circuit  court  of  the  United 
States  for  the  Southern  district  of  Ohio,  in 
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January,  1882,  by  George  M.  Peters  against 
the  Active  Manufacturing  Company,  for  ttie 
alleged  Infringement  of  letters  patent  TSo. 
178,468,  granted  June  6, 1876,  to  tbe  plain- 
tiff, George  M.  Peters,  for  an  improve- 
ment in  tools  for  attaching  sheet-metal 
mouldings,  on  an  application  tiled  March  7, 
1876.  The  specification,  drawings,  and 
claims  of  the  patent  are  as  follows:  "My 
invention  comprises  a  peculiarly  construct- 
ed sheath  or  holder,  wherewith  the  orna- 
mental moulding  on  the  top  of  tbe  car- 
riage dashes  may  be  applied  in  the  most  ex- 
peditious manner,  and  without  bending  or 
buckling,  or  otherwise  injuring  or  mar- 
ring, either  said  moulding  or  its  support- 
ing dash-board.  In  its  proCerred  form,  said 
sheath  consists  of  a  two-part  bolder  or  re- 
ceiver, connected  together  with  bolts  and 
washers,  and  providml  with  a  longitudinal 
groove  or  channel  of  such  size  and  shape  as 
dto  readily  inclose  the  moulding  that  is  to  be 
g  applied  to  the  upper  edge  of  the  dash,  a  key 
*  or  other  suitable'stop  being  fitted  within  tbe 
sheath,  to  prevent  tbe  moulding  slipping 
through  said  longitudinal  groove  when  the 
device  is  in  use.  The  sheath  is  rendered  ca- 
pable of  carrying  mouldings  of  various 
lengths  and  sizes  by  an  arrangement  of  ad- 
Justing  devices,  whose  details  of  construc- 
tion will  be  hereinafter  more  fully  explained. 
Id  tbe  accompanying  drawing,  forming  part 
of  this  specification.  Fig.  1  £  a  perspective 
view  of  a  two-part  sheath  in  an  inverted  po- 
sition, the  middle  portion  and  rear  end  of  the 
device  being  broken  away.  Fig.  2  is  a  per- 
spective view  of  tbe  moulding  detached  from 
sheath.  Fig.  S  is  a  plan  showing  the  mould- 
ing located  within  the  sheath.  Fig.  4  is  a 
longitudinal  section  through  the  rear  end  of 
the  sheath,  with  a  screw-stop  for  tbe  mould- 
ing to  bear  against  Fig.  5  is  a  transverse 
section  at  the  line,  x,  x,  showing  the  mould- 
ing encased  within  the  sheath;  and  Figs.  6 
and  7  represent  modifications  of  the  bolder. 
A  and  B  represent  two  metallic  bars  of  any 
appropriate  size,  and  having  their  lower  out- 
er edges  slightly  beveled  off  at  a  and  b. 
These  bars  are  maintained  in  a  parallel  po- 
sition with  reference  to  each  other  by  means 
of  bolts  or  screws,  C,  and  washers  or  fillings, 
D.  Instead  of  washers  and  bolts  or  screws, 
C,  the  bars  may  be  maintained  in  parallel  po- 
sition, and  separated  or  brought  nearer  to- 
gether, by  means  of  right  and  left  screws,  tbe 
rlgtit-hand  thread  of  said  screw  engaging  a 
female  screw  in  one  bar,  and  the  left-hand 
thread  engaging  a  female  screw  in  the  other. 
The  bar.  A,  has  a  longitudinal  groove,  E, 
formed  along  its  inner  surface,  and  near  the 
lower  edge  of  said  bar.  E'  is  a  precisely  sim- 
ilar groove,  made  in  the  other  t>ar,  B,  and 
when  the  two  members.  A,  B,  of  the  sheath 
are  joined  together  the  grooves,  E,  £',  form 
a  channel  that  is  approximately  circular  in 
its  transverse  section.  F  represents  a  hook, 
shackle,  or  link,  pivoted  to  tbe  front  end  of 
the  sheath,  and  guttered  at  /,  to  avoid  con- 
tact with  tbe  upper  edge  of  the  dash.    Tbe 


bars  are  furnished  with  undercut  notches,  g,^ 
g",  to  receive  a  detachable  key,  G,  which  lat « 
ter  serves  as  a  stop  oiMibntment  for  the  rear" 
end  of  tbe  moulding  to  rest  ag^nst.   A  aeries 
of  similar  notches  may  be  made  in  the  bars, 
A,  B,  at  sucli  distances  from  tbe  front  end  of 
the  sheath  as  will  correspond  with  the  va- 
rious lengths  of  mouldings;  or,  if  preferred, 
the  notches  and  key  may  be  dispensed  with, 
and  a  screw,  H,  may  be  arranged  for  the 
moulding  to  bear  against,  iis  seen  in  Fig.  4. 
This  screw  may  be  adjusted  out  or  in  to 
agree  with  the  length  of  moulding.    The  ad- 
vancing end  of  the  sheath  is  rounded  off  at 


I,  so  as  not  to  tear  up  tbe  leather  covering! 
of  the  dash  while  the  moulding  is  being  ttp- 
plied.  Tbe  moulding  consists  of  a  sheet* 
metal  tube,  J,  having  s  longitudinal  slot  or 
parting,  K,  and  a  flaring  or  trumpet-mouthed 
end,  L.  This  trumpet  mouth  is  located  at 
tbe  forward  end  of  the  moulding.  As  rep> 
resented  in  Fig.  7,  the  sides  of  tbe  mould- 
ing, M,  are  straight  and  have  an  outward 
flare,  the  top  of  said  moulding  being  some- 
what crowning.  This  illustration  sliows  a 
three-part  sheath,  the  two  outer  bars,  N,  W, 
being  secured  to  tbe  central  member,  0,  by 
right  and  left  hand  screws,  n  n',  and  nuts  P. 
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F!g.  6  represents  the  sbeath  as  made  of  a 
single  piece  of  metal,  or  other  suitable  ma- 
terial. 

"Previous  to  using  the  sheath  the  key,  G, 
Is  first  inserted  in  the  notches,  g,  g",  at  such 
a  distance  from  the  end,  I,  as  will  correspond 
with  the  length  of  moulding  J,  which  latter 
is  then  slid  into  the  groove,  E,  E',  the  rear 
end  of  said  moulding  being  brouglit  in  con- 
tact with  the  vertical  edge  of  said  key. 
When  thus  located  within  the  sheath,  the 
flaring  mouth,  L,  of  the  moulding  has  a 
Blight  projection  beyond  the  chamfered  end, 
I,  of  the  bars.  A,  B,  as  represented  in  Fig. 
8.  The  carriage  dash  is  then  held  perfectly 
rigid,  and  the  upper  margins  of  the  coverings 
of  the  same  are  inserted  in  the  flaring  end, 
L,  of  the  moulding,  after  which  any  suitable 
power  is  applied  to  the  hook,  F,  to  draw  the 
sheath  along  the  top  of  said  margins  or  pro- 
jections. As  the  sheath  advances,  the  flar- 
ing mouth  serves  to  conduct  the  leather 
margins  into  the  slot,  K,  of  the  moulding, 
and  as  the  grooves,  E.  £',  prevent  any  radial 
distension  of  the  tube,  J,  it  is  evident  that 

lethe  moulding  is  caused  to  embrace  said  mar- 

Sgins  in  the  most  uniform  and  secure  manner. 

*  After  the  moulding  has'traversed  the  entire 
length  of  the  dash,  the  sheath  can  then  be  re- 
tracted, thereby  leaving  the  tube,  J,  in  its 
proper  position  upon  the  dash,  the  flaring 
end,  L,  being  either  Hied  off  or  else  disposed 
of  in  any  other  suitable  manner.  During 
the  progress  of  the  sbeath  along  the  top  of 
dash,  the  moulding  is  impelled  forward  by 
the  key,  G,  and  consequently  no  strain  what- 
ever is  brought  to  bear  upon  the  flaring  end, 
L,  of  the  tube.  As  a  considerable  degree  of 
force  is  required  to  anchor  the  moulding,  J, 
securely  to  the  leathern  margins,  it  is  evi- 
dent that  the  driving  action  of  key,  G,  would 
have  a  tendency  to  buclfle  said  tube;  but  this 
defect  is  obviated  by  making  the  channel  of 
file  sheath  of  such  capacity  as  to  allow  a 
pretty  snug  fit  of  the  moulding  within  it. 
When  a  longer  moulding  is  to  be  applied  to  a 
dash,  the  key,  G,  is  driven  out  and  inserted 
in  another  set  of  notches  nearer  the  rear  end 
al  the  sheath;  or  the  same  results  may  be  ef- 
fected by  causing  the  moulding  to  abut 
against  the  end  of  screw,  H,  the  latter  being 

I  adjusted  either  out  or  in,  so  as  to  agree  with 
the  length  of  moulding  that  the  sheath  is  to 
carry.  The  width  of  channel,  E,  £',  may  be 
increased,  to  receive  a  moulding  of  greater 
diameter,  by  removing  washers  or  filling, 
and  inserting  thicker  ones  in  their  place,  or 
by  turning  the  right  and  left  hand  screws, 
where  the  latter  are  employed.  It  is  pre- 
ferred to  make  the  sheatli  of  two  pieces,  on 
account  of  thefacility  of  grooving  them;  but 
it  is  evident  the  holder  may  be  made  of  a 
greater  or  less  number,  if  desired.  (See  Figs. 
6  and  7.)  It  is  also  prefened  to  have  the 
sheath  embrace  the  moulding  as  completely 
as  possible,  so  as  to  bring  the  lower  edges  of 
the  bars.  A,  B,  near  the  parting,  K,  and 
thereby  prevent  any  spreading  of  the  tube  at 
said  slot;  but,  if  the  tube  is  sufficiently  stiff 


to  prevent  such  spreading,  the  sbeath  need 
not  surround  the  moulding  bo  completely. 
This  modified  form  of  sheath  is  shown  in  Fig. 
6.  Furthermore,  the  sheath  may  be  com- 
posed of  wood  lined  with  a  metallic  bushing. 
It  is  evident  that  this  form  of  sheath  may  be 
advantageously  employed  for  attaching  sheet- 
metal  mouldings  for  tubes  to  various  articles;^ 
and  I  reserve  the  right  to  use  it  for  any  andn 
every  purpose  that  it  is  capable  of.*  What  I» 
claim  as  new,  and  desire  to  secure  by  letters 
patent,  is:  (1)  A  sheath  for  applying  metal- 
lic mouldings,  said  sheath  being  furnished 
with  a  stop  for  advancing  the  moulding,  all 
substantially  as  and  for  thepui'pose  specified. 
(2)  The  within-described  sheath  for  applying 
metallic  mouldings,  said  sheath  being  fur- 
nished with  recesses,  f  g',  and  a  key,  G,  or 
their  equivalent  stops,  as  and  for  the  pur- 
poses explained.  (3)  A  sheath  composed  of 
two  grooved  bars.  A,  E,  B,  E',  bolts  or 
screws,  C,  and  washers,  D,  whereby  the 
sheath  is  rendered  capable  of  adjustment  to 
contain  mouldings  of  different  diameters,  as 
herein  set  forth.  (4)  The  combination  of 
bars.  A,  E,  B,  E',  and  guttered  hook  or 
shackle,  F/,  for  the  object  stated." 

Infringement  is  alleged  of  claims  1,  2,  and 
3.  The  defenses  insisted  upon  are  want  of 
invention,  want  of  novelty,  and  non-infringe- 
ment of  claim  8. 

The  substance  of  the  invention  set  forth  in 
the  specification  is  the  use  of  a  sheath  or 
holder  or  receiver  having  in  it  a  longitudinal 
groove  or  channel.  In  which  Is  placed  the 
moulding  that  Is  to  be  applied  to  the  upper 
edge  of  the  dash-board,  the  sheath  or  holder, 
when  pulled,  drawing  with  It  the  moulding 
over  the  upper  edge  of  the  dash-board,  and  the 
key  or  stop  being  fitted  within  the  sheath  or 
holder,  to  prevent  the  moulding  from  slip- 
ping through  the  groove.  One  useful  effect 
of  the  sheatli  is  to  support  the  moulding 
laterally,  and  prevent  it  from  bending  or 
buckling,  or  injuring  the  dash-board.  Claim 
1  covers  the  use  of  a  sheath  furnished  with  a 
stop,  which  operates  to  prevent  the  further 
advancing  of  the  moulding  when  it  reaches 
the  stop.  Claim  2  covers  the  use  of  a  sheath 
with  a  stop  formed  by  means  of  notches  or 
recesses,  and  a  detachable  key  to  be  inserted 
in  the  notches.  Claim  8  covers  a  sheath 
composed  of  two  grooved  bars,  parallel  to 
each  other,  and  having  bolts  or  screws  con- 
necting them,  and  washers  between  them,  so 
as  to  render  the  apparatus  capable  of  being 
adjusted  to  contain  mouldings  of  different  di- 
ameters. 

The  circuit  court  entered  a  decree  dismiss- 
ing the  bill,  from  which  the  plaintiff  has  ap-g 
pealed.  The  opinion  of  that  court,*reported* 
in  21  Fed.  Rep.  319,  says  in  regard  to  claims 
1  and  2:  "The  respondents'  evidence  estab- 
lishes that,  as  early  as  September,  1867,  Jo- 
seph P.  lyoyes,  a  manufacturer  of  combs  at 
Binghamton,  New  York,  used  a  machine  for 
putting  mouldings  on  combs,  in  which  the 
moulding  was  held  in  a  sheath  fitting  it 
closely,  and  having  an  .wtens^on^^^^gf^ 
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■mailer  to  fit  the  comb.  In  this  extension 
there  was  a  sliding  follower  fitted  to  abut 
against  the  end  of  the  comb.  At  the  extreme 
opposite  end  of  the  larger  part  of  the  sheath 
there  was  a  slot  across  the  sheath,  containing 
a  key  or  stop  to  prevent  the  sliding  of  the 
moulding.  Tlie  follower  was  attached  to  a 
slide  and  lever,  so  that  when  a  moulding  was 
laid  in  the  larger  part  of  the  sheath,  and  the 
comb  in  the  smaller  part,  the  comb,  being 
prevented  from  bending  by  the  walls  of  the 
sheath,  could  be  forced  into  the  moulding  by 
the  action  of  the  slide  and  lever  upon  the  fol- 
lower, the  moulding  being  prevented  from 
bending  by  the  walls  of  the  part  of  the  sheath 
within  which  it  was  placed.  This  machine 
was  in  use  more  than  three  years  before  the 
date  of  the  complainant's  invention.  That 
this  was  a  comparatively  small  machine,  and 
used  only  for  applying  mouldings  to  combs. 
Is  not  material.  Flaning-Atachine  t.  Keith, 
101  U.  S.  490.  Nor  is  it  material  that  the 
groove  or  gutter  was  so  open  in  cross-section 
that  the  moulding  could  be  dropped  into  it. 
Fig.  6  of  the  drawings  accompanying  the  let- 
ters patent  issued  to  complainant  shows  a 
sheath  of  like  shape,  and  is  referred  to  in  the 
specifications  as  a  modified  form  of  the  sheath 
patented,  and  the  claim  is  so  broad  as  to  cover 
any  sheath,  of  any  material,  shape,  or  size, 
for  applying  mouldings  to  any  article.  There 
is  nothing  more  In  the  sheath  patented  to  the 
complainant  than  an  adaptation  of  the  sheath 
used  at  Binghamton  to  the  application  of 
mouldings  to  carriage  dash-boards — an  adap- 
tation which  would  have  occurred  to  a  skilled 
mechanic  without  the  exercise  of  the  invent- 
ive faculty.  Had  the  complainant's  inven- 
tion been  first  in  time  and  patented,  the 
Binghamton  sheath  would  have  been  an  in- 
fringement; and,  conversely,  had  the  Bing- 
hamton sheath  been  patented,  the  complain- 
ant's would  have  been  an  infringement. 
m  That  which  infringes,  if  later,  would  antici- 
g  pate,  if  earlier."  We  concur  in  these  views. 
•  *The  afllrmative  evidence  on  the  partof  the 
defendant  in  regard  to  the  Koyes  apparatus 
consists  of  the  testimony  of  Xoyes  and  Ying- 
ling,  their  testimony  having  been  taken  in 
August,  1882.  Koyes  testified  that  he  had 
been  engaged  in  making  combs,  at  Bingham- 
ton, Broome  county,  N.  Y.,  since  1860,  and 
had,  since  1864,  made  combs  with  metallic 
mouldings  for  stiffening  the  backs.  He  pro- 
duced one  of  such  combs,  marked  "A,"  and 
one  of  such  mouldings,  marked  "B."  He 
further  testified  as  follows:  "Question  6. 
State  whether  or  not  you  have  ever  used  any 
machinery  for  putting  these  mouldings  on 
combs.  Answer.  I  have.  Q.  7.  Can  you 
descriiie  any  of  the  machines  used  by  you  for 
putting  mouldings  on  combs?  A,  Yes.  I 
have  one  machine  in  which  the  moulding  is 
held  in  a  groove,  which  fits  it  closely,  and  the 
same  groove  has  an  extension  enough  smaller 
to  fit  the  comb  closely,  and  in  this  extension 
there  slides  a  follower,  which  Is  fitted  to  abut 
against  the  end  of  the  comb.  At  the  extreme 
opposite  end  of  the  larger  part  of  the  groove 


there  is  a  slot  across  the  groove,  containing  a 
key  or  stop  to  prevent  the  moulding  sliding 
through  the  groove.  The  follower  before 
mentioned  is  attached  to  a  suitable  slide  and 
lever,  so  ttiat  when  a  moulding  ia  laid  in  the 
larger  part  of  the  groove,  and  the  comb  in 
the  smaller  part,  the  comb,  being  prevented 
from  bending  by  the  walls  of  the  groove,  cim 
be  forced  tightly  into  the  moulding  by  the  ac- 
tion of  the  follower  and  its  connected  parts, 
the  moulding  being  at  the  same  time  pre- 
vented from  bending  by  the  walls  of  the 
larger  part  of  the  groove.  Q.  8.  Can  you 
produce  a  drawing  illustrating  the  machine 
above  described,  and  its  operation?  A,  I 
here  produce  a  drawing  which  illustrates  said 
machine.  In  this  drawing,  Fig.  1,  A,  rep- 
resents the  main  t>ody  of  the  machine.  In 
the  part  A  is  the  groove,  G,  and  its  smaller 
extension,  D,  in  which  are  placed  the  mould- 
ing and  the  comb,  as  described  in  my  previ- 
ous answer.  O  represents  the  slot  in  which 
is  placed  the  key,  marked  *  Fig.  2.'  E,  Fig. 
1,  represents  the  follower,  B,  the  slide  of 
which  the  follower  forms  a  part;  L,  K,  M, 
and  H,  the  lever  and  connecting  parts  by 
which  E  and  B  are  operated.  Fig.  3  shows^ 
an  end  view  of  the  slide  and  follower.  Q.  9.g 
Into  wtiich  of  the  grooves  do  you*  place  the* 
metallic  moulding?  A.  Into  the  groove,  C. 
Q.  10.  And  into  which  the  comb?  A.  Into 
the  groove,  D.  Q.  11.  In  nse,  the  key  or 
stop.  Fig.  2,  is  placed  in  the  slot,  O,  to  pre- 
vent the  metallic  moulding  sliding,  is  it  not? 
A.  It  is.  Q.  12.  State  whether  the  groove, 
C,  in  the  sheath.  A,  effectually  prevents  the 
metallic  moulding  from  bending  as  it  is  forced 
over  the  back  of  the  comb.  A.  It  does.  Q, 
13.  State  how  long  you  have  used  the  above- 
described  machine  forputting  metallic  mould- 
ings on  combs  in  the  manner  descril>ed.  A. 
Since  September,  1867.  Q.  14.  Can  you  fix 
the  date  by  any  positive  evidence  besides  your 
memory?  A.  I  can;  I  have  referred  to  the 
time-book  of  the  men  who  made  the  machines, 
and  find  the  machine  to  have  been  finished  at 
the  date  named,  and  remember  that  it  was 
put  into  immediate  use.  Q.  15.  Has  it  been 
used  ever  since?  A.  It  has  been  in  contin- 
ued use  ever  since,  without  any  alteration. 
Q.  16.  Have  you  ever  made  any  effort  to  keep 
its  use  a  secret,  or  has  it  always  been  open  to 
the  inspection  of  any  person  who  might  come 
into  your  shop?  A.  I  have  made  no  effort  to  I 
keep  it  secret,  but  the  shop  has  always  been 
open  to  visitors,  and  any  one  could  see  the 
machine  who  cared  to  look  at  it."  The  draw- 
ing so  produced,  marked  "C,"  shows  a  ma- 
chine substantially  like  that  of  the  plaintiff. 
Yingling  testified  that  he  was,  at  the  time  of 
testifying,  in  the  employ  of  Noyes.  and  since 
1808,  or  for  about  14  years,  had  used  a  ma* 
chine  like  that  shown  by  the  drawing  C 
above  referred  to,  forputting  metallic  mould- 
ings upon  combs.  Noyes  hiid  stated,  on 
cross-examination,  in  answer  to  a  question  as 
to  who  made  the  machine  he  had  described  as 
made  in  1867,  that  William  Kuopp  and  his  son 
were  in  liis  (Noyes' j  employ  as  macbinistsat 
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that  time,  and  worked  some  on  it;  that  his 
time-book,  kept  at  that  time,  which  he  had 
consulted,  contained  a  record  of  the  fact  that 
Knopp  and  his  son  so  worked  on  the  ma- 
chine; and  that  the  machine  was  built  during 
the  firet  week  in  September,  1867.  In  rebut- 
tal, the  plaintiff  examined  as  witnesses  Will- 
iam Knopp  and  three  persons  named  New- 
g  man,  Coyle,  and  McAuley. 
2  Knopp  testified  that  he  was  employed  in 
•  Noyes's  comb*factory  from  1865  to  1869,  and 
was  familiar  with  the  kind  of  machinery 
manufactured  by  them  during  that  time  for 
use  in  their  comb  factory.  He  then  proceeded : 
"Question  5.  In  September,  1867,  or  at  any 
other  time,  did  you  make  machinery  for  put- 
ting metallic  backs  on  combs?  Answer.  I 
did.  Q.  6.  Without  going  into  detail  as  to 
the  kind  you  did  make,  I  will  ask  you  whether, 
In  September,  1867,  yon  made,  or  helped  to 
make,  a  machine  for  putting  mouldings  on 
the  backs  of  combs,  where  the  moulding  is 
held  in  a  groove  which  fits  it  closely,  and  the 
same  groove  has  an  extension  enough  smaller 
to  fit  the  comb  closely,  and  in  this  extension 
there  slides  a  'follower,'  which  is  fitted  to 
abut  against  the  end  of  the  comb.  At  the  ex- 
treme opposite  end  of  the  groove  there  is  a 
Blot  across  the  groove,  containing  a  key,  or 
atop,  to  prevent  the  moulding  from  sliding 
through  the  groove.  The  follower  is  attached 
to  a  suitable  slide  or  lever,  so  that,  when  a 
moulding  is  laid  in  the  larger  part  of  the 
groove,  and  the  comb  in  the  smaller  part,  the 
comb  is  prevented  from  bending  by  the  walls 
of  the  groove,  and  can  be  foiced  tightly  into 
the  moulding,  by  the  action  of  the  follower 
and  of  the  connecting  parts.  J.  I  do  not  re- 
member that  I  made  anything  of  that  kind. 
Q.  7.  Did  you  at  any  other  time  make  such 
a  machine?  A.  I  don't  remember  that  I  did. 
Q.  8.  Please  examine  the  comb  I  now  hand 
you,  and  state  whether  Noyes  Bros.  &  Co., 
at  that  time  when  you  worked  for  them,  and 
since,  manufactured  a  comb  with  metallic 
back  similar  to  this  one,  and,  if  so,  state  how 
said  metallic  back  was  put  on  the  comb? 
[Comb  marked  "Exhibit  A"  shown  witness, 
and  offered  in  evidence  by  solicitor  for  com- 
plainant.] A.  They  manufactured  a  comb 
in  general  appearance  similar.  The  metallic 
back  was  put  on  and  fastened  to  the  comb  by 
compression.  The  back  was  compressed  in  a 
vice  to  make  it  fit  in  a  groove  in  the  comb 
tightly.  The  moulding  was  placed  on  the 
comb  by  hand,  and  then  put  in  a  vice,  and 
the  moulding  pressed  up  tightly  against  the 
comb.  Q.  9.  Do  you  remember  working  on 
or  making  machinery  for  compressing  the 
moulding  on  the  comb,  as  above  described? 
A.  I  do.  Q.  10.  Is  the  mode  above  described 
M  the  only  way  Koyes  Bros.  &  Co.  put  metallic 
2  mouldings  on  that  kind  of  a  comb?  A .  It  is. 
•  Q.  11.*  You  were  familiar  at  that  time  with 
the  mode  employed  by  them  for  putting 
mouldings  on  combs,  were  you?  A.  I  was." 
This  testimony  of  Knopp  is  very  incon- 
clusive. He  merely  testifies,  13  years  after 
be  bad  left  Noyes's  establishment,  that  be 


does  not  remember  that  he  made,  15  years 
before  the  time  when  be  was  testifying,  a 
machine  like  that  described  in  question  6,  put 
to  him.  The  drawing  produced  by  Noyes  was 
not  shown  to  Knopp.  Thetestimony  of  New- 
man, Coyle,  and  McAuley  amounts  to  nothing. 
Although  they  were  employed  in  the  comb 
factory  of  Noyes  at  the  time  they  gave  their 
testimony,  in  December,  1882,  and  had  been 
employed  their,  Newman  from  1862,  Coyle  for 
14  or  15  years,  and  McAuley  for  about  30 
years,  neither  of  them  was  shown  the  comb, 
A,  nor  the  moulding,  B,  nor  the  drawing,  C. 
above  mentioned,  nor  was  a  distinct  question 
put  to  either  of  them  as  to  the  use  of  a  ma- 
chine like  that  described  in  question  6  put  to 
the  witness  Knopp.  The  only  difference  be- 
tween Noyes'  device  and  that  of  the  plaintiff 
is  that  in  Noyes'  the  stop  holds  the  moulding 
stationary,  while  the  comb  is  forced  into  the 
moulding  by  the  action  of  the  follower.  But 
its  action  is  substantially  the  same  as  that  of 
the  stop  in  the  plaintiff's  patent,  which  pre- 
vents the  moulding  from  slipping  through  the 
groove. 

The  case  falls  within  the  principle  applied 
in  Kailroad  Co.  v.  Truck  Co.,  110  U.  S.  490, 
4  Sup.  Gt.  Bep.  220,  and  cases  there  cited. 

As  to  the  third  claim,  it  is  not  infringed, 
because,  in  the  defendant's  apparatus,  no 
washers  are  used  for  adjustment.  The  de- 
cree of  the  circuit  court  is  affirmed. 


(U9  U.  S.  S41) 

Texers  v.  Hanson  et  al. 
(March  6,  lfi89.) 

1.  PaTBNT»    for     iHVSNTIOm— FATBRTABIUrr  — 

Letters  patent'  No.  218,629,  March  25,  1879,  to 
George  M.  Peters,  for  an  Improvement  In  vemola 
dashes,  relate  to  the  attachment  of  the  dash  to 
a  vehicle  so  as  to  render  the  dash  capable  of  at- 
tachment to  vehicles  of  diiferent  width,  and  the 
method  of  attachment  described  is  by  slots  In  the 
lower  rail  of  the  dash,  in  which  the  feet  may  be 
adjusted  to  the  width  of  the  vehicle.  The  speci- 
fication states  that  the  adjustment  is  not  neces- 
sarily limited  to  the  mode  described,  and,  as  aa 
instance,  states  that  it  may  be  effected  by  means 
of  a  series  of  holes.  It  was  old  to  make  two  or 
more  holes^to  receive  a  bolt  for  attaching  ths 
dash  to  the  vehicle,  and  slots  had  been  long  used 
in  mechanics  for  the  purpose  of  adjustment. 
Held,  that  claims  1,  2,  8,  which  relate  to  the 
means  of  adjusting  laterally  the  feet  of  the  dash, 
are  void  for  want  of  invenuon. 

2.  Bahx. 

The  patent  also  describes  a  bearing  surfaoo 
which  contains  the  slot  for  the  foot,  and  which 
may  be  within  or  extended  outside  the  frame, 
and  may  be  secured  permanently  or  detachably 
to  the  frame  bars,  and  states  that  it  may  be  pro- 
vided with  sockets  for  the  reception  of  studs  at 
the  ends  of  the  upright  bars  of  the  frame,  and 
that  it  supports  and  braces  the  latter.  Held, 
that  there  is  no  invention  In  providing  suah 
bearing  to  support  and  brace  the  frame,  and  that 
claim  4,  whico  relates  thereto,  is  void. 
S.  Samb — Dash-Frames. 

The  specifications  of  reissued  letters  patent 
No.  9,891,  October  11, 1881,  to  Qeorge  M.  Peters, 
state  that  one  object  of  the  invention  is  a  novel 
construction  of  the  dash- frame  of  a  vehlde, 
whereby  it  is  rendered  light  and  strong,  and  ia 
made  cheaply,  etc. ;  and  that  another  object  !• 
the  manufacture  of  a  strong,  light,  and  cheap 
dash-foot.    They  describe  a  lower  rail  of  tiM 
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frame,  and  a  dash-foot,  constrnoted  of  channeled 
or  recessed  Iron,  which  had  been  long  used  in 
many  mechanical  devioes,  when  lightness  and 
strength  and  economy  and  iron  easily  operated 
with  were  required.  Held,  that  claims  1, 2,  and 
8,  relating  to  a  lower  rail,  and  claim  11,  relating 
to  a  foot,  thus  constructed,  involve  no  invention, 
and  are  void. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

William  H.  Fisher  and  Benjamin  Butter- 
toorth,  for  appellant.    Arthur  Stem,  for  ap- 
„pellees. 
2 

•  Blatchfokd,  J.*  This  is  a  suit  in  equity, 
brought  by  George  M.  Peters,  in  the  circuit 
court  of  the  United  States  for  the  district  of 
Indiana,  against  Julius  A.Hanson  and  Cort- 
land C.  Van  Camp,  for  the  alleged  infringe- 
to  ment  of  two  lettei-s  patent  granted  to  George 
JM.  Peters,  the  plaintiff,  namely,  letters  pat- 

•  ent  No.'213,529,  granted  March  25,  1879,  for 
an  improvement  in  vehicle  dashes,  on  an  ap- 
plication filed  June  19.  1875,  and  reissued 
letters  patent  No.  9,891,  for  improvements 
in  vehicle  dash-frames,  granted  October  11, 
1881,  on  the  surrender  of  original  letters  pat- 
ent No.  224,792,  granted  February  24,  1880, 
on  an  application  filed  May  5,  1879;  the  re- 
issue having  been  applied  for  June  15,  1881. 
The  answer  sets  up  as  to  both  patents  want 
of  novelty  and  patentability,  non-infringe- 
ment, and  the  invalidity  of  the  reissue,  be- 
cause it  has  been  expanded  beyond  the  inven- 
tion disclosed  in  the  original  patent,  and 
contains  new  matter  not  found  in  that  pat- 
ent, and  is  for  a  different  invention.  There 
was  a  replication  to  the  answer,  proofs  were 
taken,  and  the  circuit  court  dismissed  the 
bill.  The  plaintiff  has  appealed  from  the 
decree.  We  are  not  furnished  with  any 
opinion  given  by  the  circuit  court  stating  the 
ground  for  its  action,  but  it  is  said,  in  the 
brief  for  the  appellant,  that  the  ground  was 
that  the  inventions  were  not  patentable. 

So  much  of  the  specification  of  No.  213,529 
as  is  material,  and  the  drawings  referred  to 
in  it,  are  as  follows:  "My  invention  relates: 
*  *  *  SecoTidly,  to  the  attachment  of  the 
dash  to  the  vehicle;  and  this  part  of  my  in- 
vention renders  the  dash  capable  of  attach- 
ment  to  vehicles  of  different  widths,  so  that 
it  can  be  sold  as  an  article  of  manufacture, 
for  application  to  the  vehicle  by  the  purchaser. 
These  features  of  my  invention  render  the 
construction  easy,  expeditious,  and  econom- 
ical. Another  feature  of  my  invention  con- 
sists in  such  a  novel  construction  of  the  dash 
as  that  there  shall  be  at  the  part  of  the  frame 
thereof  to  which  the  laterally  adjustable  foot 
is  to  be  attached  a  proper  bearing  surface  for 
the  support  and  bracing  of  the  dash.  In  the 
accompanying  drawings,  which  form  a  part 
of  this  specification.  Fig.  1  is  a  perspective 
view  of  sufficient  of  a  vehicle  to  illustrate 
my  invention;  Fig.  2,  a  sectional  detached 
view;  Figs.  3,  4,  5,  6,  8,  detached  views  il- 
lustrating modifications;  and  Fig.  7  a  de- 
tached perspective  view.  One  mode  of  mak- 
ing the  dash-frame  is  shown  in  the  drawings, 


In  which  Q,  F,  are  parallel  nprights  at  eacbj 
end;  C.'D,  E,  parallel  cross-rods;  and  M,  L,* 
short  continuations  of  the  rods,  G,F.  ♦  ♦  • 
In  order  to  connect  the  frame  to  the  Tehicle, 
and  further  to  permit  a  frame  to  be  applied 
to  vehicles  of  different  sizes,  I  construct  the 
frame  and  the  foot,  H,  so  that,  by  a  lateral 
adjustment  in  relation  to  each  other,  the  de- 
sired connection  to  bodies  of  different  widths 
may  be  effected.  The  frames  may  be  varied 
in  construction  to  effect  this  result.  Thus, 
in  Figs.  1  and  2,  the  frame  has  a  wide  bear- 
ing piece,  N,  of  any  desired  length,  with  a 
slot  to  receive  the  fastenings  of  the  foot  or 
attachment,  H,  by  which  the  dash  and  the 
body  of  the  vehicle  are  connected  adjustably, 
so  that,  within  the  limits  of  the  adjustment, 
the  foot  secured  to  the  dash  may  find  its  bear- 


ings on  bodies  of  various  widths.  The  foot 
may  be  of  any  desired  shape,  being  shown 
with  two  branches,  b,  d,  one  bolted  or  other- 
wise secured  to  the  dash,  and  the  other  to  the 
body,  I,  of  the  vehicle.  By  the  above-de- 
scribed means  the  dashes  may  be  furnished 
to  the  trade  as  independent  articles  of  manu- 
facture, as  the  foot  may  be  fitted  to  vehicles 
in  the  process  of  construction  or  afterwards, 
and  the  dash  secured  without  altering  or 
moving  it.  For  the  like  reason,  the  feet 
adapted  to  the  vehicles  and  dashes  may  be 
sold  separately.  The  bearing,  N,  for  the  at- 
tachment or  foot,  may  be  within  the  frame^ 
as  shown  in  Figs.  1,  2,  3,  4,  and  8,  or  it  may 
be  in  an  extension  outside  of  the  frame,  the 
result  being  the  same, — f.  «.,  the  frame  being 
adapted  to  be  secured  without  change  to 
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bodies  of  different  widths.  This  bearing 
portion,  N,  may  be  secured  permanently  or  de- 
taclubly  to  the  frame-bars.  Thus,  in  Figs. 
1  and  2,  it  is  provided  with  sockets  for  the  re- 
ception of  studs  at  tlie  ends  of  the  bars.  In 
any  case  it  affords  a  strong  and  ligid  connec- 
tion between  tlie  foot  and  the  frame,  so  that 
the  latter  cannot  be  bent  over  under  any- 
thing less  than  destructive  pressure.  This 
is  especially  the  case  when  both  uprights,  F 
and  O,  are  secured  to  the  bearing  piece,  N, 
whether  within  or  without  the  frame  proper; 
but  when  wittdn  the  frame,  and  extending 
up  between  the  uprights,  itstiffens  and  braces 

•  the  latter.    The  adjustment  of  the  dash  and 
Sfoot  is  not  necessarily  limited  to  the  mode 

•  described.  For  instance,  it  may  be'eflected 
by  means  of  a  series  of  holes,  affording  a 
means  of  adjusting  the  foot  at  different 
points.  When  the  foot  is  not  required,  the 
dash  may  be  connected  directly  to  the  body 
with  like  advantage,  as  the  points  of  connec- 
tion may  be  varied  to  suit  bodies  of  different 
widths.  The  feature  of  lateral  adjustability 
set  forth  therein  is  applicable  to  dashes  and 
feet,  or  equivalent  laterally  adjustable  at- 
tachments, other  than  those  particularly  here- 
in described." 

There  are  eight  claims  in  the  patent,  the 
fliBt  four  of  which  alone  are  alleged  to  have 
been  infringed,  namely:  "Without confining 
myself  to  any  special  mode  of  connecting  the 
foot  and  dash  adjustably,  I  claim  (1)  the 
combination  of  a  dash  and  laterally  adjustable 
attachments,  whereby  the  same  may  be  con- 
nected to  vehicles  of  different  widths,  sul> 
stamtially  as  set  forth;  (2)  a  dash  or  dash- 
frame  having  slots  or  openings,  whereby  at- 
tachments may  be  made  at  different  points, 
substantially  as  and  for  the  purposes  set 
forth;  (3)  a  dash  provided  with  l)earings, 
having  slots  or  openings,  substantially  as 
and  for  the  purpose  specified;  (4)  a  dash- 
frame  provided  with  bearings,  arranged  to 
strengtiien  the  frame  in  those  parts  whereby 
the  dash  is  to  be  connected  to  the  laterally 
adjustable  feet  or  to  the  vehicle." 

So  much  of  the  specification  of  reissue  No. 
9,891  as  is  material,  and  the  drawings  re- 
ferred to  In  it,  are  as  follows:  "One  object  of 
my  invention  is  a  novel  construction  of  the 
!  dash-frame,  whereby  the  latter  is  rendered 
light  and  strong,  can  be  manufactured  with 
little  expense,  and  whereby  the  various  por- 
tions of  the  frame  are  cheaply,  readily,  and 
firmly  secured  together,  and  also  whereby 
the  dash  is  cheaply,  quickly,  and  firmly  con- 
nected to  a  permanent  or  detachable  portion 
of  the  vehicle.  Another  object  of  my  inven- 
tion is  a  formation  of  a  dash-foot  for  connect- 
ing a  dash  to  a  vehicle,  whereby  the  foot  is 
at  once  strong  and  light,  and  can  be  cheaply 
manufactured.  Beferring  to  the  drawings 
forming  part  of  this  specification,  figure  1, 
A,  B,  G,  and  D,  represent  a  dash-frame  con- 
SStructed  in  accordance  with  my  improve- 

•  ments,  a  sectionthrongh  the  channeled  lower 
'tall  of  dash,  and  a  sectional  and  perspective 

view  of  my  special  form  of  bar.    Fig.  2,  £ 


and  F,  are  a  perspective  and  sectional  view 
of  a  modification  of  the  mode  of  attaching 
the  bar  to  the  lower  rail  of  the  dash,  where  said 
lower  rail  is  channeled  only  on  one  side;  and 
G  is  a  perspective  view,  showing  a  portion  of 
the  lower  rail,  channeled  only  on  one  side, 
and  a  channeled  foot  of  my  invention  at- 
tached thereto,  showing  manner  of  attaching 
the  foot  to  the  lower  rail  by  a  T-headed  bolt. 
Fig.  3,  H,  I,  Fig.  4,  J,  K,  and  Fig.  5,  L,  M, 
are  sectional  views,  showing  different  modes 
of  attaching  the  foot  to  the  lower  rail  of  the 
dash.  Fig.  6  is  a  perspective  view,  showing 
how  the  extension,  e^,  of  the  upper  bar  may 
be  riveted  to  the  thin  web  or  channeled  por- 
tion of  the  lower  rail.  H',  Fig.  1,  represents 
the  lower  rail  of  a  dash-frame,  channeled  as 
shown  at  B.  This  rail  is  provided  at  either 
end  with  the  slot,  o,  or  the  holes,  o',  for  at- 
taching the  feet  to  the  dash-frame.  The 
lower  ends  of  the  upright  bars  of  the  frame 
are  split,  and  each  half  provided  with  a 
T  head.  (Shown  at  D,  Fig.  1.)  These  T 
heads  are  made  of  the  same  width  as  the 
channel  in  the  lower  rail  into  which  they  fit. 
The  two  halves  of  this  split  end  are  sepa- 
rated from  each  other  to  admit  the  lower  rail 
between  them.  The  upper  ends  of  the  up- 
right bar  are  provided  with  notches,  d,  for 
the  reception  of  the  upper  rail  of  the  dash- 
frame.  *  ♦  •  By  constructing  dash- 
frames  in  the  manner  described,  much  of  the 
expense  incurred  in  the  ordinary  mode  of 
manufacture  is  saved.  The  lower  rail  is 
made  broad  and  flat,  so  that  the  slot,  a,  or 
holes,  a',  can  be  made  therein,  and  leave  a 
strong  bearing  for  the  attachment  of  the  feet. 
*  *  •  The  wide  vertical  flat  faces  of  the  . 
lower  rail  afford  a  desirable  bearing  for  the 
dash-foot  or  vehicle  body,  (as  the  rail  can  be 
readily  perforated  for  bolts  or  rivets,  and  the 
thick  edges  left  above  and  below  the  perfo- 
rations are  first-rate  bearings  for  said  foot  or 
body,)  and  possess  great  advantages  over  the 
customary  convex  or  oval  rails,  the  central 
portion  of  which,  being  thick,  renders  them 
iiard  to  punch,  and  the  edges  afford  no  fiat 
surface  for  said  foot  or  body  to  press  against.^ 
The  rail,  therefore,  when  more  or  less  flat  onS 
one  or  both  sides,*becomes  a  modification  of* 
the  forms  of  rails  shown  herein,  and  possesses 
some  of  their  advantages.  Irrespective  of 
the  comparative  advantages  derived  from  the 
bearings  being  flat  over  being  otherwise 
shaped,  the  following,  among  other  advan- 
tages, obtains,  viz.,  that  the  web  allows  the 
rail  or  bar  to  be  readily  and  quickly  perfo- 
rated, the  thick  parts,  however  shaped,  con- 
necting said  web,  serving  as  supports  or 
bearings  for  the  attachment  of  the  foot  or 
other  portion  of  the  vehicle  to  which  the  dash 
is  connected.  *  *  •  G,  Fig.  2,  is  a  per- 
spective view  of  the  under  side  of  my  chan- 
neled or  concave  foot.  •  ♦  •  Tha  foot 
may  be  channeled  or  concaved  on  the  op- 
posite side  to  that  shown  and  described  here- 
in, or  on  both  sides,  these  forms  of  constrao- 
tion  being  both  obvious  equivalents  of  the 
one  shown  and  described.    The  depth  and 
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the  lengtb  of  the  channel  or  concavity  In  the 
dash  rsdl  or  font  may  be  varied  to  suit  the  re- 
quirements of  the  manufactarer.  Another 
advantage  of  that  portion  of  my  invention 
which  relates  to  chiinneling  or  recessing  the 
foot  is  that  the  same  may  be  readily  cast  of 
malleable  iron,  tlie  channeling  obviating  the 
injurious  effects  arising  from  the  presence  of 
shrunken  corners  in  thick  malleable  iron 


^^ 


castings.  The  channeling  or  recessing  of  the 
foot  enables  the  latter  to  be  made  light  and 
thin,  and  to  be  better  annealed." 

There  are  13  claims  in  the  reissue,  but  only 
claims  1,  2,  3,  and  11  are  alleged  to  have 
been  infringed.  Those  claims  are  as  follows : 
"(1)  A  vehicle  dash  whose  lower  bar  is  pro- 
Tided  exteriorly  with  a  channel  or  recess,  the 


metal  on  either  side  of  the  channel  or  recess 
affording  a  bearing  for  the  dash-foot  or 
other  portion  of  the  vehicle  to  which  the  dash 
is  connected,  for  the  purposes  specified;  (2)  a 
dash  whose  lower  rail  is  composed  nearer 
at  the  ends  of  two  thick  portions  united  by 
an  easily  perforated  web,  for  the  purposes 
specified;  (3)  a  dash  provided  with  a  rail 
having  vertically  flat  sides,  one  or  both  of 
said  sides  being  exteriorly  channeled,  sub- 
stantially as  and  for  the  purposes  specified;" 
"(11)  the  foot  channeled  on  either  or  both 
sides,  substantially  as  and  for  the  purposes^ 
specified."  | 

*  We  will  first  consider  claims  1,  2,  8,  and  4* 
of  No.  213,529.  Claims  1,  2.  and  3  relate  to 
the  means  of  adjusting  laterally  the  feet  of  a 
dash.  Formerly  the  feet  which  connected 
the  dash  to  the  body  were  welded  to  the  frame 
of  the  dash  and  miide  solid  with  it.  When  a 
manufacturer  made  both  the  dash  and  the 
body,  he  welded  the  feet  of  the  dash  to  the 
frame  at  such  points  as  were  proper  for  the 
particular  body  for  which  the  dash  was  de- 
signed. In  the  course  of  business,  it  came  to 
pass  that  dashes  were  made  by  other  persons 
than  the  manufacturer  of  the  carriage,  who 
either  made  his  carriage  body,  or  bought  it 
from  some  person  other  than  the  manufact- 
urer of  the  dash.  Under  such  a  course  of 
business,  if  the  feet  of  the  dash  were  welded 
to  and  made  solid  with  the  dash-frame,  they 
might  not  fit  the  various  sizes  of  carriage 
bodies.  Hence  arose  the  idea  of  making  the 
feet  separate,  and  not  welding  them  to  the 
dash,  but  attaching  them  thereto  by  a  bolt 
and  nut  at  the  proper  point.  As  the  dash  is 
covered  with  piatent  leather,  it  is  not  con- 
venient to  bore  through  its  iron  f  ranvs  after 
that  frame  is  covered  and  in  the  hands  of  the 
carriage-maker.  Therefore  a  hole  was  bored 
in  the  lower  rail  of  the  frame  of  the  dash, 
before  it  was  covered,  to  receive  the  bolt  by 
which  the  foot  was  to  be  attached  to  the 
frame.  But,  as  vehicles  varied  in  width  and 
shape,  it  was  necessary  to  place  the  feet 
sometimes  nearer  together  and  sometimes 
further  apart  from  each  other.  Therefore 
two  holes,  one  on  each  side,  in  the  frame  of 
the  dash,  for  receiving  each  a  bolt,  would  not 
always  be  in  the  most  convenient  places.  So 
it  became  obvious  that  it  would  be  proper  to 
make  two  holes,  or  even  more,  on  each  side,  | 
so  that  if  one  hole  did  not  come  at  the  right 
point  another  would.  Carrying  out  the  same 
idea,  it  would  be  obvious  that  the  bits  of 
metal  left  laterally  between  the  holes  might 
be  cut  away,  and  thus  a  slot  be  made,  or  a 
long  hole  instead  of  two  or  more  round  ones, 
admitting  of  the  more  perfect  adjustment 
of  the  place  of  attachment  of  the  feet  to  the 
frame  of  the  dash.  It  certainly  required  no 
invention  to  put  two  holes  or  a  slot  in  the 
rail  of  a  dash,  instead  of  one  hole,  for  the 
purpose  indicated.  The  use  of  a  bolt  passing  S 
through  a  hole,  and  secured  by  a* nut,  to* 
fasten  one  article  of  iron  to  another,  was  a 
well-known  device;  and  so  was  the  use  for 
the  same  purpose  of  a  slot  which  admlttei  Qf 
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the  adjustability  or  change  of  position  of  the 
bolt.  The  specification  of  the  patent  states 
that  "tlie  adjuslment  of  the  dash  and  foot  is 
not  necessarily  limited  to  the  mode  described, " 
but  that  "it  may  be  effected  by  means  of  a 
series  of  holes,  affording  a  means  of  adjusting 
the  foot  at  different  points. " 

The  testimony  of  Mr.  Wood,  an  expert  for 
the  defendants,  on  the  subject  of  the  state  of 
the  art  in  that  regard,  is  as  follows:  "Ques- 
tion 21.  State  whether  or  not  there  is  any- 
thing novel  in  mechanics  in  the  use  of  slots 
for  the  purpose  of  adjustment.  Answer  21. 
Ko;  there  is  nothing  novel  about  adjustable 
elata,  elongated  slots,  or  holes  bored  extra 
large  for  that  purpose.  Q.  22.  State,  if  you 
know,  how  long  and  in  what  manner  and 
for  wliat  purposes  adjustment  has  been  ac- 
complished by  means  of  slots.  A.  22.  Well, 
any  kind  of  mechanical  work  that  has  to  be 
put  together  so  aa  to  be  adjusted  or  duplicated 
in  case  of  breakage;  as,  for  instance,  railroad 
iron.  The  butt  ends  are  held  together  by 
bolts  passing  through  elongated  slots,  so 
that  the  expansion  and  contraction  of  the 
rail  will  admit  of  self-adjustment.  In  fact, 
slots  were  a  well-known  mechanical  princi- 
ple, which  has  been  used  from  a  mouse-trap 
to  a  locomotive,  you  might  say.  Q.  23.  In 
the  ordinary  railroad  iron  is  or  is  not  the  T 
rail  channeled?  A.  23.  Yes.  sir;  T-chan- 
neled.  Q.  24.  Are  or  are  not  the  slotu  of 
which  you  speak  as  provided  for  adjustment 
made  in  the  web  of  the  rail?  A.  24.  They 
are.  Q.  25.  Name  some  of  the  familiar  uses 
In  mechanics  of  slots  for  the  purposes  of  ad- 
justment, and  describe  the  manner  of  their 
use.  A.  25.  They  are  so  generally  used  in 
the  construction  of  everything  that  is  made 
of  iron,  or  that  iron  is  used  in  the  construc- 
tion of,  that  it  would  be  almost  impossible 
to  pick  out  anything  they  were  not  used  in 
for  the  purpose  of  adjustment.  Q.  26.  Well, 
can't  you  name  some  of  the  familiar  uses? 
A.  26.  Bridge-work,  jail-work,  vehicles, 
dashes,  tops.  Q.  27.  Is  it  or  is  it  not  uni- 
M  versaliy  used  on  gauges  for  lathes,  sewing- 
-machines, grain  drills,  and  all  classes  of  ma- 
*  chinery  where  the  feed  mechanism  is'^ade 
adjustable?  A.  27.  Yes,  sir.  Q.  28.  How 
long  has  it  been  so  used?  A.  28.  Used,  as  I 
know  of,  for  the  last  twenty-five  years." 

So,  also,  Mr.  Brackett,  another  expert  for 
the  defendants,  says:  "Qitestio?i  11.  Where 
it  is  desirable  or  necessary  in  mechanics  to 
provide  for  adjustment  of  parts  attaclied  to 
one  another,  what  is  the  roost  common  form 
or  manner  of  securing  adjustability?  An- 
steer  11.  Where  two  pieces  are  bolted  to- 
gether, the  general  form  is  by  an  oval  or 
slotted  hole.  We  have  always  used  such  a 
connection  wherever  it  is  possible,  in  frame 
structures  or  sliding  parts,  where  difference 
in  length  or  position  is  required.  Q.  12. 
Can  yon  name  a  few  of  the  applications  of 
this  slot,  for  the  purpose  of  adjustment,  in 
your  own  business  and  outside  of  it?  A.  12. 
We  use  it  in  all  bearing  plates  where  bridges 
are  anchored  to  the  masonry,  and  where 


rollers  are  placed  under  one  end,  to  allow 
for  contraction  and  expansion.  It  is  alsa 
used  for  roof-truss  bearing  plates,  to  allow 
the  roof  to  change  its  position  on  the  wall, 
and  for  the  fastening  of  columns  to  continu- 
ous girders,  where  the  change  of  tempera- 
ture changes  the  position  of  the  girders  or 
the  columns.  It  is  also  in  common  use  in 
such  work  as  slide-gauges,  where  the  ad- 
justment of  the  gauge  is  required.  It  is 
used  on  an  iron-planer,  where  the  difference 
of  the  length  of  the  parts  is  required  at  dif- 
ferent  times.  It  is  also  used  on  the  ordinary 
carpenter's  plane,  to  adjust  the  position  of 
the  knives.  It  is  used  on  a  rotary  wood* 
planer  for  the  same  purpose,  and,  in  fact, 
there  is  hardly  an  adjustable  part  of  a  ma- 
chine where  two  pieces  come  in  close  con* 
tact  but  that  it  is  the  most  common  mode  of 
adjustment,  and  I  consider  it  as  one  of  the 
commonest  principles  of  mechanics,  and  one 
that  has  been  used,  that  I  know  of,  for  fif- 
teen years,  and  was  an  old  principle  at  that 
time.  Q.  IS.  Would  any  ordinarily  skUled 
mechanic,  who  had  occasion  to  provide  for 
the  adjustment  to  different  positions  of  the 
parts  of  any  machine  or  device,  be  able  to  ap- 
ply this  principle  without  suggestion  or  in- 
vention? A.  13.  He  could,  for  the  reason 
that  this  would  be  the  first  manner  in  which 
he  would  try  to  make  the  connection,  when,^ 
if  it  did  not  work,  he  would  look  for  someg 
other  manner  to*  make  connection,  for  the* 
reason  that  this  is  one  of  the  simplest  and 
easiest  methods  for  connecting  and  allowing 
adjustment  where  both  partis,  when  two 
pieces  are  used,  are  made  of  iron."  There  is 
no  contradiction  of  this  testimony,  and,  in 
view  of  it,  the  improvements  covered  by 
claims  1,  2,  and  3  of  Ko.  213,529  are  mere- 
ly applications  of  old  devices  to  new  uses, 
not  involving  invention.  Railroad  Co.  v. 
Truck  Co.,  110  U.  S.  490,  4  Sup.  Ct.  Hep. 
220,  and  cases  there  cited. 

In  regard  to  claim  4  of  that  patent,  the  In- 
vention is  stated  in  the  specification  to  be 
the  putting,  at  the  part  of  the  frame  to  which 
the  foot  is  to  be  attached,  a  proper  bear- 
ing surface  to  support  the  brace  and  dash. 
Claim  4  states  that  the  bearing  is  arranged 
to  strengthen  the  frame  in  that  part  by  which 
the  dash  is  to  be  connected  to  the  foot  of  the 
vehicle.  There  was  no  invention  in  provid- 
ing such  bearing,  either  by  an  increase  in 
the  quantity  of  metal  or  otherwise,  so  as  to 
strengthen  the  proper  part,  in  a  proper  way, 
for  its  proper  duty. 

As  to  reissue  No.  9,891,  claims  1,  2,  and 
S  relate  to  channeling  or  recessing  the  rail 
or  bar,  so  that  the  metal  on  each  side  of  the 
channel  or  recess  will  be  thicker  than  the 
metal  at  the  channel  or  recess;  the  necessary 
effect  of  such  arrangement  being  that  the 
metal  on  each  side  of  the  channel  or  recess 
will  be  thick  enough  to  form  a  bearing,  and 
the  metai  in  the  channel  or  recess  will  be 
capable  of  being  easily  perforated.  The 
channeling  or  recessing  of  the  foot,  covered 
by  claim  11,  involves  the  same  idea,  and  the 
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ipedflcatlon  states  that  thereby  the  foot  may 
be  east  of  malleable  Iron,  and  may  be  made 
Ught  and  thin,  and  be  better  annealed.  The 
i&a  of  nsing  iron  with  channels  or  recesses 
in  it.  to  produce  any  result  due  to  the  exist- 
ence of  such  channels  or  recesses,  was  old  in 
the  state  of  the  art  of  working  in  metals. 
Mr.  Wood  testifies  as  follows:  "Question  3. 
State  whether  you  are  familiar  with  any  uses 
to  which  channeled  iron  is  applicable ;  if  so, 
what  uses,  and  the  purpose  and  manner,  and 
for  how  long  you  have  known  them.  An- 
mnoer  S.  Channeled  iron,  you  might  say,  has 
gbeen  generally  used  in  many  different  kinds 
"  of  work  and  ways  ever  since  I  have  been  in 
the  business.  I  first  used  it  about  twenty 
years  ago,  in  patting  up  hand-rails  and  stairs. 
Q.  4.  How  long  was  it  used  for  stairs,  and 
why?  How  did  you  apply  it?  A.  4.  We 
used  it  for  a  band-rail  on  the  top  of  the  rods 
which  came  from  the  steps,  about  three  feet. 
We  punched  boles  in  the  web  of  the  iron, — 
In  the  face  of  the  iron, — and  riveted  the  ver- 
tical rods  over,  which  left  nice,  smooth  flanges 
to  stiffen  the  rail,  and  strengthen  it,  and  was 
at  the  same  time  light,  and  answered  the 
purpose  of  a  solid  bar  of  iron  with  much  less 
work.  Q.  5.  Can  you  name  other  uses  to 
which  channeled  iron  has  been  applied?  A. 
6.  Yes;  I  fitted  up  a  large  lot  of  iron  for 
Wood  Bros.  &  Co.,  of  Bridgeport,  Conn.,  in 
1870,  for  their  landaus,  carriages  which  they 
were  making,  which  they  used— this  channel 
iron — for  dropping  the  tops,  and  for  holding 
the  tops  up  in  a  position  in  different  ways. 
These  irons  were  fitted  up  with  poles,  with 
slots  in  them,  for  adjustable  purposes.  I 
bought  the  iron  from  s  hardware  store,  as  it 
was  common  stock  or  general  stock.  We 
had  no  trouble  to  obtain  different  sizes  for 
the  purpose.  Since  then  I  have  seen  it  used 
in  a  great  many  different  ways,  and  for  a 
great  many  different  purposes;  for  instance, 
fire-proof  buildings.  The  girders  and  beams, 
the  laths  and  roofing,  are  all.  made  of  chan- 
neled iron.  The  bridges,  railroad  iron,  gears 
of  vehicles,  jail-work,  vault-work,  safes,  fire 
and  burglar-proof  safes,  fences,  agricultural 
implements, — in  fact,  it  is  used  for  a  great  va- 
ri^  of  work  which  I  can't  call  to  mind  Just 
now.  Q,  6.  For  how  long  has  it  been  so  used  ? 
A.  6.  Ever  since  I  have  been  in  the  business. 
Q.  7.  What  was  the  shape  of  the  channel  iron 
you  used  in  1870  for  the  carriages  made  at 
Bridgeport?  A.  7.  The  web  of  the  iron  was 
about  two  and  one-half  inches  on  the  face; 
flanges  about  a  half  inch  deep.  The  web  was 
about  three-sixteenths  of  an  inch  deep.  Q. 
8.  What  part  of  the  iron  was  perforated  with 
Blots  for  adjustment  purposes?  A.  8.  The 
web.  Q.  9.  Did  you  buy  it  already  chan- 
neled? il.  9.  Yes,  sir.  Q.  10.  State  whether 
or  not  you  are  familiar  with  the  use  of  chan- 
neled iron  for  the  purpose  of  feet,  for  any  pur- 
epose.  A.  10.  Yes;  the  feet  of  desks,  stoves, 
gmachinery  of  different  kinds,  vehicles."  "Q. 
•  IS.*  Is  channeled  iron  commonly  used  in  car- 
riage-work, and,  if  so,  for  what  purpose? 
A.  18.  Well,  channeled  iron  has  been  used 


for  years;  dash-feet,  dashes,  tops,  ths  bows 
on  the  tops,  and  for  the  tire  on  wheels.  Q.  14. 
For  how  long  a  time  have  you  known  it  to 
be  used  for  these  purposes?  A.  14.  Twenty 
years.  Q.  15.  What  is  the  object  in  using 
channeled  iron  instead  of  solid  bars?  A.  15. 
Well,  it's  for  the  purpose  of  securing  stiff- 
ness, lightness,  and  it  is  easy  to  work.  It  is 
easier  to  punch  a  hole  through  a  light  web 
than  through  a  solid  bar.  It  is  economy 
to  use  it.  Q.  16.  Can  you  state  any  use  to 
which  channeled  iron  could  be  applied  in 
mechanics  where  its  use  would  be  novel  or 
would  constitute  an  invention?  A.  16.  I 
don't  know  of  any.  Q.  17.  Has  or  has  not 
channeled  iron  been  used  in  mechanics  wher- 
ever it  was  desirable  to  combine  lightness 
and  strength?  A.  17.  Yes;  we  generally 
use  it  wherever  we  want  to  make  that  com- 
bination. Q.  18.  For  how  long  has  its  use 
in  that  way  been  common  and  familiar?  A. 
18.  Ever  since  I  have  been  in  the  business. 
Q.  19.  State  whether  or  not  iron  dealers  keep 
in  stock  constantly  various  forms  of  chan- 
neled  iron.  A.  19.  We  never  had  any  troublo 
to  obtain  channeled  iron  from  most  any  of 
the  stores.  Q.  20.  How  many  various  forms 
is  it  kept  in  in  stock?  A.  20.  Well,  I  could 
not  say  as  to  that.  A  great  many  forms, — 
for  bridge  purposes,  hoase-ballding,  jaiU 
work,  safe- work,  vehicle- work;  it  is  gener> 
ally  kept  constantly  on  hand.  Parties  who 
generally  use  large  lots  of  it  for  building, 
bridge  purposes,  and  other  purposes  mak» 
contracts  for  large  lots  of  it,  and  have  it 
rolled  to  order,  and  get  it  cheaper  in  that 
way."  Mr.  Brackett  testifies  as  follows: 
"Queatton  4.  State  whether  or  not  channeled 
iron  is  a  common  form  for  mechanical  uses, 
and,  if  so,  some  of  the  uses  to  which  it  is  put. 
Answer  4.  It  lias  been  commonly  used  in  all 
frame  structures  where  stiffness  and  light- 
ness is  desired.  I  have  known  of  its  use 
since  1862,  when  I  first  took  an  active  part 
in  manufacturing.  We  use  it  in  bridges, 
roof  trusses,  machine  frames,  floor  beams, 
joists,  tramways, — in  fact,  hardly  a  frame 
structure  but  what  it  is  used  more  or  less. 
Then  other  classes  of  manufactories  use  it  in 
numerous  places,  such  as  fence  pickets,  bot>» 
tom  rail  of  fences,*in  stove  manufacturing,? 
furniture  manufacturing,  sewing-machine 
manufacturing,  and  in  fact  I  hardly  think 
there  is  any  class  of  iron  structures  where 
lightness  is  required  but  that  it  could  be  used 
to  advantage.  Q.  6.  How  long  have  you 
known  of  these  uses  you  have  referred  to? 
A.  5.  Fifteen  years  or  more.  Q.  6.  Should 
it  be  desirable  to  combine  lightness  and 
strength  in  the  construction  of  vehicles,  or 
any  parts  of  them,  would  it  require  any  in- 
vention, or  would  it  be  novel,  to  apply  chan- 
neled iron  for  that  purpose?  A.  6.  STo,  sir; 
1  think  not,  as  channeled  iron  is  in  almost  as 
common  use  as  bar  iron,  and  hardly  any 
framed  work  is  made  where  stiffness  and 
lightness  are  required  but  that  it  is  used,  be- 
cause it  is  the  stiffest  form  in  which  iron 
can  be  used  in  carrying  a  load  between  two- 
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points,  Alther  suspended  or  In  the  form  of  a 

;  and  wherever  a  compressible  strain 

occurs,  or  cross-strain,  or  any  other  strain 
than  a  parelv  tension  strain,  it  is  liie  cheap- 
est iron  to  use,  and  it  is  in  common  use  un- 
der such  circnmstHnces.  Q.  7.  What  other 
advantages  or  advantage,  if  any,  is  obtained 
by  the  use  of  clianneled  iron,  which  is  also 
old  and  familiar?  A.7.  Wherever  two  mem- 
bers run  either  at  an  angle  or  in  the  same 
direction,  its  greatest  convenience  is  in  the 
easy  manner  and  strength  with  which  such 
attachments  and  connections  can  be  made,  on 
account  of  the  thinness  of  its  web,  it  being 
readily  drilled  or  punched,  requiring  a  great 
deal  less  labor  and  expense  than  flat  bar  iron, 
and  on  this  account  it  is  in  general  use 
throughout  the  United  States  for  the  last  fif- 
teen to  twenty  years,  that  I  know  of.  Q.  8. 
Can  you  give  any  instances  in  which  chan- 
neled iron  has  been  used  as  supports, — that 
is,  legs  or  feet,  prior  to  1875  ?  [Witness  here 
asks  whether  counsel  means  channeled  on 
one  side  or  both.  4.  "Either."]  A.  8.  Sew- 
ing-machine legs,  stove  legs,  school-desk  legs, 
steam-heater  legs;  that's  all  I  think  of  just 
now.  Q.  9.  Do  you  know  of  any  use  of  iron 
for  feet  or  supports  where  these  supports  are 
not  made  channeled,  as  a  rule?  A.  9.  No, 
sir,  I  do  not;  and,  as  a  question  of  economy 
at  material,  it  should  be  done  in  every  in- 
stance where  practicable."  This  testimony 
^is  uncontradicted,  and,  in  view  of  it,  the  im- 
gprovements  covered  by  claims  1,  2,  8,  and  11 
*  of  reissue  of  No.*9,891  amount  only  to  ap> 
plications  of  old  devices  to  new  uses,  not  in- 
▼olving  invention.  The  decree  of  the  circuit 
eonrt  is  affirmed. 

(Ut  U.  8.  346)  ~^~~ 
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i,  PoBUO  laAiTDs— Spanish  aud  Mbxioak  Grasts 

— RbFOBT  or  SUBVBTOR  Obnirai.. 

An  Instructloii,  in  ejectment,  that,  "when  a 
elaim  to  a  Spanish  or  Mexican  grant  has  been 
favorably  reported  by  the  surveyor  general  of 
New  Mexico,  •  •  •  the  grantees,  or  their 
heirs  or  assigns,  are  entitled  to  the  absolute  and 
exclusive  possession  of  the  land  embraced  within 
the  limits  of  such  grant, "  is  properly  refused. 
IJnder  aot  Cong.  July  33, 1854,  directing  the  sur- 
veyor general  to  make  inquiries  in  regard  to 
such  grants,  and  report  to  congress  for  its  ac- 
tion, his  report  is  no  evidence  of  title  or  right  to 
possession,  unless  congress  shall  have  conJ&med 
the  title  reported  favorably  by  him. 
S.  Sams — Location  of  Gbant — Pbovinob  of  Juby. 

In  order  to  locate  a  grant  of  land  upon  the  sur- 
face of  the  earth,  there  must  be  evidence  to  show 
that  the  place  of  location  agrees  with  the  de- 
scription in  the  grant;  and  the  effect  of  such  ev- 
idence is  a  question  for  the  jury. 
&  Saio — ^Vabiancb  between  Gbant  and  Act  of 
Jdridicai.  Possession. 

Where  the  description  contained  in  a  petition 
and  grant  differs  from  that  contained  in  the  act 
of  juridical  possession,  the  former  must  prevail, 
as  the  latter  is  based  upon  them. 
-•4  Same— Bdbden  of  Proof. 

An  instruction  that  if,  from  the  desoriptions 
and  words  in  the  petition  and  aot  of  possession, 
the  jury  could  not  definitely  locate  the  bounda- 
ries of  the  grant  under  which  plaintiff  claimed, 
-they  must  find  for  defendant,  was  correct. 


In  Error  to  the  Snpreme  Ciourt  of  the  Ter- 
ritory of  New  Mexico. 

F.  W.  Clano}/,  for  plalntift  in  error.  H.  E. 
Davis  and  James  E.  Padgett,  for  defendant 
in  error. 

Bradley,  J.  This  is  an  action  of  eject- 
ment, brought  by  Finkerton,  the  plaintiff  in 
error,  to  recover  from  the  defendants,  Julian 
Ledoux  and  Epifanio  Ledoux,  the  pos.session 
of  a  quarter  section  of  land  claimed  to  be 
within  the  tract  known  as  the  "Nolan  Grant, "^ 
in  Gotfax  and  Mora  counties,  in  New  Mexico.S 
undei*which  grant  the  plaintiff  claims  title;* 
and  the  main  question  in  the  case  is  whether 
the  Nolan  grant  extends  far  enough  westerly 
and  northerly  to  embrace  the  lot  in  question. 
The  action  was  commenced  in  July,  1881,  in 
Colfax  county,  and  was  afterwards  removed 
to  Mora  county.  The  property  claimed  is 
described  in  the  declaration  as  follows,  to- 
wit:  "That  certain  tract  and  parcel  of  land 
lying  and  being  situated  in  the  county  of  Col- 
fax, in  the  territory  of  New  Mexico,  and  be- 
ing a  portion  of  tliat  larger  tract  of  land 
commonly  known  as  and  called  the  ■  Nolan 
Grant,'  (and  which  said  grant  was,  on  or 
about  the  18th  day  of  November,  A.  D.  1845, 
made  by  Manuel  Armijo,  then  governor  of 
the  territory  of  New  Mexico,  to  Gervacio 
Nolan  and  two  others,)  being  the  same  one 
hundred  and  sixty  acres  of  land  upon  which 
the  said  defendants  now  reside  and  occnpy, 
and  upon  which  they  have  a  dwelling-house, 
wherein  the  said  defendants,  or  one  of  them» 
reside,  situated  on  the  north-west  third  of  the 
above-mentioned  grant,  and  bounded  upon  all 
sides  by  lands  of  the  plaintiff." 

The  defendants  pleaded  not  guilty,  and 
three  special  pleas:  First,  title  in  them- 
selves by  virtue  of  an  entry  and  a  grant  from 
the  United  States,  under  which  they  havti 
erected  and  placed  upon  the  premises  certain 
valuable  improvements,  consisting  of  dwell- 
ing-houses, barns,  fences,  ditches,  etc.,  of  the 
value  of  $5,000,  which  value  they  give  notice 
that  they  will  prove  at  the  trial  if  the  plain- 
tiff shall  maintain  his  title;  secondly,  that 
they  built  the  valuable  improvements  on  the 
land  before  the  commencement  of  the  action, 
and  that  the  plaintiff  cannot  deprive  them  of 
possession  until  such  improvements  are  paid 
for;  third,  not  guilty  within  10  years. 

The  plaintiff  took  issue  on  those  pleas,  and 
entered  a  nolle  prosequi  as  to  Julian  Ledoux. 
On  the  trial  of  the  cause  the  plaintiff  gave  in 
evidence,  first,  the  original  Nolan  grant,  con> 
sisting  of  the  petition  for  a  concession,  dated 
November  15, 1845 ;  the  grant  upon  the  same. 
Indorsed  thereon,  and  dated  Santa  F^,  No- 
vember 18, 1845;  and  the  act  of  juridical  pos- 
session, dated  November  30, 1845.  The  peti« 
tioii  was  made  by  Gervacio  Nolan,  Juan  An* 
tonio  Aragon,  and  Antonio  Maria  Lucero,^ 
soliciting  a  grant  for  a  piece  of  land  in  the: 
little  canyon  of  Red*river,  bounded  "on  the* 
north  by  the  possession  of  Messrs.  Miranda 
and  Beaubien;  on  the  south,  one  leagne  in  a 
direct  line.  Including  the  Sapello  river,  ao- 
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oording  to  ita  carrent;  on  the  west,  another 
league  from  Bed  river  and  its  current;  and 
on  the  south-east,  the  little  hills  of  Santa 
Clara  with  their  range  to  the  little  canyon  of 
the  Ocate. "  The  grant  was  made  as  desired, 
with  the  boundaries  and  limits  asked  for. 
The  act  of  juridical  possession  describes  the 
boundaries  as  follows:  "They  are,  on  the 
north,  the  lands  of  Don  Gaudalupe  Miranda 
and  Don  Carlos  Beaubien;  on  the  south,  one 
league  south  of  the  Sapello  river,  following 
the  same  range;  on  the  east,  one  league  east 
of  the  Bed  river,  with  the  same  range  of  the 
river;  and  on  the  west,  the  little  canyon  of 
Ocate,  and  five  hundred  varas  west  of  the 
little  hillB  of  SanU  Clara  in  a  direct  line." 
No  plat  or  deaino  was  shown  to  have  been 
annexed  to  the  act  of  juridical  possession.  If 
there  had  been  one,  it  was  not  given  in  eri* 
denoe. 

It  most  be  acknowledged  that  these  de- 
■oriptions  are  somewhat  vague.  It  would 
seem  that  from  the  northern  boundary,  ad- 
joining Miranda  and  Beaubien,  (or  the  Max- 
well grant,)  to  the  southern  boundary  along 
the  ^pello  river,  the  distance  is  about  40 
miles;  and  if  the  grant  extends  westerly 
from  the  Bed  river  far  enough  to  embrace 
the  land  in  question,  as  daim^  by  the  plain- 
tifC,  the  general  width  is  from  21  to  25  miles; 
the  whole  tract  thus  embracing  an  area  of 
nearly  1,000  square  miles;  while,  if  it  is  con- 
fined to  one  league  west  of  the  Bed  rirer,  as 
would  seem  to  be  the  meaning  of  the  original 
petition  and  grant,  the  quantity  would  still 
be  over  100  square  miles. 

The  plaintifC  then  gave  in  evidence,  with- 
out objection  on  the  part  of  the  defendant, 
the  opinion  of  the  surveyor  general,  dated 
July  10, 1860,  reporting  on  the  grant  in  ques- 
tion, and  stating  that  he  believed  the  docu- 
ments of  title  to  be  genuine,  and  the  grant  to 
be  good  and  valid,  and  that  the  land  em- 
braced within  the  boundaries  set  forth  in  the 
petition  and  juridical  possession  were  sev- 
ered from  the  public  domain,  and  that  the 

•  title  therefor  was  vested  in  the  heirs  and 
H  legal  representatives  of  Gervacio  Nolan.    He 

*  therefore  approved  said  title  *and  transmitted 
it  for  the  action  of  congress,  in  accordance 
with  the  eighth  section  of  the  act  of  July  22, 
1854,  entitled  "An  act  to  establish  the  otBces 
of  surveyor  general  of  Xew  Mexico,  etc.," 
(10  St.  308.)  The  act  says:  "Which  report 
shall  be  laid  before  congress  for  such  action 
thereon  as  may  be  deemed  just  and  proper, 
with  a  view  to  confirm  bona  fide  grants,  and 
give  full  effect  to  the  treaty  of  1848  l)etween 
the  United  States  and  Mexico."  It  does  not 
appear  that  this  title  was  ever  approved  or 
conflrmed  by  congress.  The  plaintiff  then 
offered  in  evidence  (but  the  court  rejected) 
the  petition  of  the  claimants  of  the  grant, 
addressed  to  the  surveyor  general,  in  order 
to  show  what  l)oundaries  they  claimed  on 
that  occasion.  It  is  unnecessary  to  recite 
the  contents  of  this  petition,  as  we  think  the 
court  rightly  rejected  it.  The  surveyor  gen- 
eral, when  referring  in  his  report  to  the 


boundaries  set  forth  in  the  petition  and  ju- 
ridical possession,  evidently  referred  to  the 
boundaries  contained  in  the  original  petition 
of  Kolan  and  his  associates  for  the  grant,  and 
not  to  the  petition  addressed  to  himself. 

The  plaintiff  then  introduced  in  evidence 
a  map  from  the  surveyor  general's  office, 
which  was  not  admitted  as  evidence  of  the 
boundaries  of  the  grant  in  question,  nor  to 
show  any  survey  thereof,  but  only  to  inform 
the  jury  as  to  the  location  and  position  of 
natural  objects  and  course  of  streams  referred 
to  in  other  documents.  The  material  part  of  g 
the  map  was  as  follows,  to-wit:  f 


It  shows  the  Nolan  grant  to  be  about  40 
miles  in  length,  north  and  south,  and  25 
miles  in  width,  extending  across  the  whole 
of  Mora  county,  and  five  or  six  miles  into 
Colfax  county  on  the  north,  and  San  Miguel 
county  on  the  south.  In  the  northwestern 
part  of  the  Nolan  grant,  as  marked  on  the 
map,  on  Ocate  creek,  some  16  miles  west  of 
the  Bed  river,  is  shown  a  ranch.  On  the  west 
side  of  the  grant,  about  midway  l>etween  the 
north  and  south  bounds,  are  situated  the  lit- 
tle hills  of  Santa  Clara.  No  proof  was  of- 
fered with  regard  to  the  authenticity  or  aoou- 
racy  of  this  map,  except  that  it  was  brought 
from  the  surveyor  general's  office.  Very  lit- 
tle testimony  was  offered.  Mary  McKellar 
testified  that  she  lived  in  Colfax  county  in 
the  ranch  noted  on  the  map;  that  Ledoox's 
place  (the  land  in  question)  was  about  a  mile 
and  a  half  to  the  north-east  of  her  rancA. 
two  or  three  miles  south  of  Beaubien  and 
Miranda's  grant;  that  she  knew  where  the 
stones  were  put  l>y  Mr.  Shaw,  as  the  western 
boundary  of  the  Nolan  grant.  He  was  the 
surveyor  sent  up  from  Santa  F6  to  survey  the 
land.  Mr.  Ledoux's  house  is  to  the  east  of 
that  line,  as  surveyed  by  Mr.  Shaw.  She» 
also  testified  about  the  little  hills*of  Santa> 
Clara,  and  the  location  of  the  eanoncito  of 
the  Ocate.  Ledoux  was  examined  to  show 
that  he  was  in  possession  of  the  lot  claimed 
in  the  suit.  The  plaintiff  was  examined  to 
identify  the  locality  of  the  little  hills  of  San- 
ta Clara,  and  the  canoneito  of  the  Ocate,  and 
where  a  line  would  run,  beginning  500  varas 
west  of  the  hills  and  running  a  straight  line 
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Ihrongh  tbe  eanondto,  and  that  the  defend- 
ant Uvea  to  the  east  of  that  line.  He  did  not 
know  bow  many  canonoitos  were  on  the 
Ocate.  There  might  be  one  near  Red  river. 
He  never  was  there.  He  also  located  tbe 
county  line  between  Mora  and  Colfax  coun- 
ties. He  had  only  linown  the  country  since 
1875. 

The  defendant's  counsel  admitted  that  the 
plaintifC  had  acquired  all  tbe  title  of  tbe  orig- 
inal grantees  in  and  to  the  western  half  of 
the  grant  to  tbe  north  of  the  Santa  Clara 
hills.  The  defendant  also  introduced  in  evi- 
dence a  map  to  show  the  various  localities, 
position  of  natural  objects,  streams,  etc., 
which  showed  substantially  the  same  state  of 
facts  as  the  map  introduced  by  the  plaintiff. 
This  was  all  the  evidence  in  tbe  cause. 

The  plaintifC  then  requested  the  court  to 
instruct  the  jury  as  follows:  "That  when  a 
claim  to  a  Spanish  or  Mexican  grant  has  been 
favorably  reported  by  the  surveyor  general 
of  Xew  Mexico,  as  the  one  here  In  question 
has  been,  the  grantees,  or  their  heirs  or  as- 
signs, are  entitled  to  the  absolute  and  exclu- 
sive possession  of  the  land  embraced  within 
the  limits  of  such  grant;  and  in  this  case  it 
ia  admitted  that  the  plaintiff  has  all  the  right, 
title,  and  interest  of  tbe  original  grantees  to 
all  that  portion  of  said  grant  north  of  an  east 
and  west  line  running  through  the  Serritos 
de  Santa  Clara,  and  west  of  a  north-west  and 
aoatb-east  line  half  way  between  the  east  and 
west  boundaries  of  said  grant."  And  tbe 
court  refused  to  give  said  instruction,  and 
tbe  plaintiff  excepted. 

We  tbinic  the  refusal  was  right.  The  sur- 
veyor general's  report  is  no  evidence  of  title 
or  right  to  possession.  His  duties  were  pre- 
M  scribed  by  the  act  of  July  22, 1854,  before  re- 
wferred  to,  and  consisted  merely  in  making 
•  Inquiries  and  reporting  to'congress  for  its 
action.  If  congress  confirmed  a  title  report- 
ed favorably  by  him,  it  became  a  valid  title; 
if  not,  not.  So  with  regard  to  the  bounda- 
ries of  a  grant;  until  bis  report  was  confirmed 
by  congress,  it  had  no  effect  to  establish  such 
bonndaries,  or  anything  else  subservient  to 
tbe  title. 

The  Judge  charged  the  Jury  that  they  must 
be  satisfied  from  a  preponderence  of  evidence 
that  the  defendant  was  within  the  bounda- 
ries petitioned  for  by  Kolan,  and  into  which 
he  was  inducted  by  the  writ  of  possession, 
and,  if  not  so  satisfied,  they  must  find  the 
defendant  not  guilty;  that  they  must  deter- 
mine what  ttie  boundaries  are  from  the  words 
used  in  the  petition  and  in  the  writ  of  pos- 
session; that  if,  from  the  desciiptioti  thus 
given,  and  from  the  extraneous  evidence  fur- 
nished by  plaintiff,  they  were  not  convinced 
that  the  defendant  was  upon  the  land  peti- 
tioned for  and  given  by  writ  of  possession  to 
the  said  Nolan,  they  must  find  defendant  not 
guilty.  If,  upon  the  other  hand,  they  were 
satisfied  from  all  the  evidence  that  the  de- 
fendant was  upon  said  land,  they  must  find 
him  guilty.  The  judge  then  compared  the 
words  of  boundary  and  description  contained 
T.9S.0.— 26 


in  the  petition  with  those  contained  in  the 
writ  or  act  of  possession,  and  added:  "Ift 
upon  comparing  these  descriptions,  you  can- 
not make  them  agree,  you  must  give  the 
greater  weight  to  the  words  and  descriptions 
of  the  petition,  for  tlie  petition  must  control 
the  writ.  In  other  words,  the  writ  of  pos- 
session must  conform  to  the  petition,  for  the 
grant  was  made  according  to  the  boundaries 
prayed  for  in  the  petition.  You  would  not 
be  justified  in  going  500  varas  west  of  Los 
Serritos  de  Santa  Clara  for  the  western  bound- 
ary of  the  grant,  unless  you  find  some  au- 
thority for  doing  so  in  tbe  words  and  descrip* 
tions  of  the  petition.  If,  from  the  descrip- 
tions and  words  in  the  petition  and  writ  of 
possession,  you  find  yourselves  unable  defi- 
nitely to  locate  the  boundaries  of  tbe  grant, 
you  must  find  defendant  not  guilty." 

Then,  at  the  request  of  tbe  plaintiff,  the 
judge  charged:    "(2)  That  if  they  believe^ 
from  the  evidence  that  the  land  of  which  the  S 
defendant  is  in  possession  is  within  the  lim-  * 
its  of'the  grant,  which  has  been  favorably 
reported  by  the  surveyor  general,  they  must 
find  the  defendant  guilty. " 

He  then  charged  as  follows:  "(8)  The 
plaintiff  can  only  recover,  if  at  all,  on  the 
strength  of  bis  own  title  or  right  of  posses- 
sion, and  not  on  the  defects  of  any  title  or 
right  of  possession  of  defendant.  (4)  Tbe 
pUintiff  must  establish  his  right  to  tbe  pos- 
session of  the  land  described  in  the  petition 
or  declaration  by  competent  evidence,  in 
order  for  him  to  recover.  (5)  In  order  to 
find  the  defendant  guilty,  you  must  find  that 
tbe  defendant  did  enter  upon  the  land  de- 
scribed in  the  petition  or  declaration;  that 
the  same  is  within  the  boundaries  of  the  por- 
tion of  the  grant  claimed  by  plaintiff;  and 
that  the  defendant  was,  at  the  time  this  suit 
was  instituted,  in  possession  of  the  same 
wrongfully,  withholding  and  detaining  the 
same  from  the  plaintiff." 

The  plaintiff  excepted  to  tbe  giving  of  each 
of  said  instructions,  with  the  exception  of 
the  one  numbered  2. 

The  Jury,  under  this  charge,  rendered  a 
verdict  for  the  defendant,  and  judgment  was 
entered  accordingly;  whereupon  the  plaintiff 
brought  this  writ  of  error.  The  assignment 
of  errors  corresponds  to  the  exceptions.  The 
plaintiff  in  error,  in  his  brief,  discusses  two 
points  upon  which  he  insists  upon  a  reversal 
of  the  judgment:  (1)  That  there  is  nothing 
in  the  evidence  to  support  the  verdict;  (2) 
that  the  instructions  of  the  court  did  not 
properly  submit  to  tbe  jury  the  only  point  to 
be  determined,  to-wit,  was  the  defendant 
within  the  boundaries  of  tlie  portion  of  the 
grant  claimed  by  the  plaintiff? 

'We  do  not  see  how  the  judge  who  tried 
the  cause  could  have  more  clearly  stated  than 
he  did,  in  his  charge,  the  real  question  to  be 
determined  by  the  jury,  namely,  the  question 
whether  the  land  in  dispute  was  included 
within  the  boundaries  of  the  grant,  as  ap- 
plied to  and  sought  for  in  the  actuiii  condi- 
tion of  the  country,  its  surface  and  moun* 
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tains  and  streams.    In  order  to  locate  a  grant 

•f  land  upon  the  surface  of  the  earth,  there 

^  must  be  evidence  to  show  that  the  place  of 

g  location  agrees  with  the  description  in  the 

•  grant,  and  that*  evidence  is  for  the  jury. 
The  plaintiff  alleges  that  it  was  error  in  the 
judge  to  leave  this  question  to  the  jury.  "We 
think  not.  The  judge  may  properly  exphiin 
to  the  jury  the  effect  of  different  portions  of 
the  evidence;  and,  of  course,  if  the  jury  tind 
a  verdict  against  plain  evidence,  their  ver- 
diet  wUl  be  set  aside. 

The  plaintiff  complains,  however,  that  the 
Judge  laid  down  an  erroneous  rule  in  charg- 
ing that  if  the  description  contained  in  the 
petition  and  grant  differed  from  th»t  con- 
tained in  the  act  of  possession,  the  former 
must  prevail,  because  it  was  the  grant  w>iicb 
conferred  title.  We  think  there  was  no  er- 
ror in  this  charge.  If  the  officer  assigned  to 
deliver  possession  does  not  follow  the  grant, 
his  acts  are  not  valid.  Where  the  original 
grant  does  not  locate  the  subject  of  the  grant, 
as  where  a  certain  numl)er  of  square  leagues 
Is  granted  to  be  located  within  a  certain  dis- 
trict, the  delivery  of  possession  within  the 
district  renders  the  title  complete,  and  de- 
fines the  location  of  the  grant. 

The  cases  referred  to  by  the  plaintiff  were 
grants  of  specific  ranches,  plantations,  or 
places,  having  well-known  names,  and  the 
boundaries  designated  in  the  acts  of  posses- 
sion ascertained  their  actual  extent  and  lim- 
its, and  hence  were  controlling  when  the 
question  of  title  arose.  "The  juridical  pos- 
session was  conclusive  as  to  the  bouridaries 
and  extent  of  the  land  granted."  U.  S.  t. 
Pico,  5  Wall.  536,  540. 

The  instruction  given,  that  if,  from  the 
descriptions  and  words  in  the  petition  and 
writ  of  possession,  the  jury  could  not  defi- 
nitely locate  the  boundaries  of  the  grant, 
they  mast  find  for  the  defendant,  is  sup- 
ported by  several  explicit  authorities.  In 
Carpentier  v.  Montgomery,  IS  Wall.  480,  it 
was  held  that  where  one  of  the  boundaries 
was  so  uncertain  that  it  could  not  be  defined 
or  designated,  the  grant  was  void.  The 
same  rule  was  followed  in  Scull  v.  U.  S.,  98 
U.  S.  410,  where  the  description  was  so  vague 
that,  as  sought  to  be  interpreted  by  the  claim- 
ant, it  would  embrace  over  7,000,000 of  acres; 
and  it  whs  evident  to  the  court  that  the  sur- 
veyor was  never  actually  on  the  ground,  and 
was  mistaken  as  to  the  locality  of  the  natural 

(.objects  on  which  he  relied  for  description. 

^  The  claim  was  rejected  for  uncertainty  of  de- 

•  scription.  •  We  see  nothing  in  the  cliarge  of 
which  the  plaintiff  can  properly  complain. 

This  case  seems  to  have  been  very  perfunc- 
torily tried  and  discussed.  There  is  a  ques- 
tion which  may  be  entitled  to  much  considera- 
tion, whether  the  Nolan  title  has  any  validity 
at  all  without  confirmation  by  congress.  The 
act  of  July  22, 1854,  before  referred  to,  seems 
to  imply  that  this  was  necessary.  There  is 
also  another  act  of  congress  which  may  have 
a  bearing  on  the  case.  We  refer  to  the  act  of 
July  1, 1870.  (16  St.  646.)  by  which  another 


grant  to  Ifolan  was  confirmed  to  the  extent 
of  11  leagues.  After  various  provisions  with 
regard  to  the  exterior  lines  of  those  11 
leagues,  the  fourth  section  declares  "that  up- 
on the  adjustment  of  said  claim  of  the  heirs 
of  Gervacio  Nolan,  according  to  the  provis- 
ions of  this  act.  it  shall  be  the  duty  of  the 
surveyor  general  of  the  district  to  furnish 
properly  approved  plats  to  said  claimants," 
etc.,  "provided  that,  when  said  lands  are  so 
confirmed,  surveyed,  and  patented,  they  shall 
be  held  and  taken  to  be  in  full  satisfaction  of 
all  further  claims  or  demands  against  the 
United  States."  Whether  this  provision  was 
not  intended  to  affect  the  entire  claim  of  No- 
lan for  any  grant  of  lands  in  New  Mexico 
may  be  a  serious  question.  Without  express- 
ing any  opinion  on  the  subject,  it  suffices  to 
say  that  we  see  no  error  in  the  judgment  of 
the  supreme  court  of  New  Mexico,  and  it  is 
therefore  affirmed. 


(U(  U.  8.  6tt) 

Woodstock  Ibon  Co.  e.  Riohhond  &  D. 

Extension  Go. 

(March  5, 18S9.) 

1.  lUlLBOAS    COMPAKIBS  — liOOATIOir    OW   BOllS  — 
OoirTBA.OTB — FUBLIO  POUOT. 

An  extension  company  which  had  a  oontraot 
with  a  railroad  company  to  locate  and  oonstruot 
the  road  "by  the  nearest,  cheapest,  and  most 
suitable  route, "  between  two  points,  for  920,000 
per  mile,  agreed  to  locate  the  road  tiurouffh  the 
town  of  A.  In  oonslderaUon  of  being  paid  a  bo- 
nus by  defendant.  In  locating  the  road  through 
A.  It  was  neoessaiy  to  defleot  the  same  from  tos 
neares^  cheapest,  and  most  natural  route  a  dis- 
tance of  five  miles,  at  an  additional  oost  of  tlOO^- 
000.  Held,  that  the  contract  between  the  escten- 
sion  company  and  defendant,  being  an  agre^ 
ment  by  an  employe  to  violate  his  obligation  to 
his  employer,  waa  against  public  pouey,  and 
void. 

2.  Sahb. 

As  railroad  companies  are  for  many  purpose* 
public  highways,  the  business  of  the  extension 
company  waa  one  in  which  the  public  was  inter- 
ested:  and  the  oontraot  of  the  company  to  di»- 
regard  its  duty,  and  locate  and  oonstruot  the 
road  by  a  longer  road  than  was  required,  waa 
also  a  wrong  upon  the  public. 

Bbadlbt  and  Hiu.bb.  JJ.,  dissenting.  J 

'This  case  comes  from  the  circuit  court  of? 
the  United  States  for  the  Northern  district 
of  Alabama.     The    complaint,   which  was 
filed  in  June,  1884,  is  as  follows: 

"The  plaintiff,  which  is  a  corporation  cre> 
ated  by  and  under  the  laws  of  the  state  of 
New  Jersey,  claims  of  the  defendant,  a  cor- 
poration created  by  and  under  the  laws  of 
the  state  of  Alabama,  and  located  and  having 
its  principal  place  of  business  in  the  county 
of  Calhoun,  in  the  state  of  Alabama,  thirty^ 
thousand  dollars  for  the  breach  of  an  agree- j 
ment  entered  into'by  it  on.  to-wit.  the  18th? 
day  of  November,  1881,  whereby  and  where- 
in said  defendant  agreed  and  promised  that 
if  said  plaintiff  would  locate  and  construct, 
or  cause  to  be  located  and  constructed,  the 
railroad  of  the  Georgia  Pacific  Railroad  Com- 
pany (or  of  the  new  consolidated  company 
then  being  formed,  and  to  be  known  as  the 
I '  Georgia  Pacific  Railroad  Company ')  by  waj 
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of  the  town  of  Annlston,  it,  the  said  defend* 
ant,  would  donate  and  pay  to  the  said  plain- 
tiil,  or  as  it  migtit  dliect,  tlie  casli  Bum  of 
thirty  thousand  dollars,  to  be  paid  in  money 
aa  to  one-half— that  is,  fifteen  thousand  dol- 
lars— when  the  said  Georgia  PacificBailroad 
Company  connected  its  line  with  the  line  of 
the  Alabama  Great  Southern  Bailroad  Com- 
pany at  or  above  Birmingham,  Ala.,  and  the 
other  half — that  is,  fifteen  thousand  dollars 
— when  said  line  was  connected  with  the 
line  of  the  Louisville  &  Nashville  Railroad 
Company  (the  North  &  South  Alabama  Rail- 
road Company)  at  or  above  said  city  of  Bir- 
mingham, provided  said  connections  be  made 
within  three  years  from  date  of  said  con- 
tract. And  plaintiff  avers  that  it  did  cause 
to  be  located  and  constructed  the  railroad  of 
the  said  Georgia  Faoiflc  Railway  Company 
by  way  of  the  town  of  Anniston;  that  the 
said  Georgia  Pacific  Railroad  Company  con- 
nected its  line  with  the  line  of  the  Alabama 
Great  Southern  Railroad  Company  at  or 
above  said  Birmingham  on,  to-wit,  the  1st 
day  of  June,  1883.  and  with  the  line  of  the 
Louisville  &  Nashville  Railroad  Company  at 
or  above  said  city  on,  to-wit,  the  Ist  day  of 
July,  1888,  yet,  although  the  said  plaintiff 
has  complied  with  all  the  provisions  of  said 
contract  on  its  part,  the  said  defendant  has 
failed  to  comply  with  the  following  provis- 
ions thereof,  viz.:  It  has  failed  and  refused, 
and  still  fails  and  refuses,  to  pay,  though 
often  requested  so  to  do,  any  part  of  said 
sum  of  thirty  thousand  dollars,  except  the 
som  of  six  thousand  three  hundred  and 
twenty-five  dollars,  whereby  it  has  become 
and  is  indebted  to  said  plaintiff  as  aforesaid: 
wherefore  this  suit.  The  said  plaintiff 
claims  of  the  said  defendant  the  furtb&r  sum 
of  thirty  thousand  dollars  for  the  breach  of 
an  agreement  entered  into  by  him  on,  to- 
wit,  the  18th  day  of  November,  1881,  in 
words  and  figures  in  substance  as  follows: 

•  "'Ankision,  Calhottm  Co.,  Ai^abama, 
8  ,  "  'November  18th,  1881. 

*  -  <  The  Woodstock  Iron  Company  makes  to 
the  Richmond  &  Danville  Extension  Com- 
pany the  proposition  following, — that  is  to 
say:  First.  If  the  Richmond  &  Danville 
Extension  Company  will  locate  and  con- 
struct, or  cause  to  be  located  and  construct- 
ed, the  railroad  of  the  Georgia  Pacific  Rail- 
road Company  (or  of  the  new  consolidated 
company  now  being  formed,  to  be  known  as 
the  "Georgia  Pacific  Railway  Company")  by 
WSJ  of  the  town  of  Anniston,  the  Wood- 
■tock  Iron  Company  will  donate  and  convey, 
or  cause  to  be  donated  and  conveyed,  by  good 
and  suflScient  deeds,  to  the  Richmond  &  Dan- 
vUIe  Extension  Company,  or  as  it  may  di- 
rect: (1)  Strips  or  parcels  of  land  each  one 
hundred  feet  wide, — that  is  to  say,  fifty  feet 
on  each  side  of  the  center  line  of  the  location 
to  be  fixed  for  said  railroad  in,  over,  and 
through  all  and  sundry  the  tracts  and  lots  of 
lands  now  owned  and  to  be  owned  by  the 
Woodstock  Iron  Company,  wheresoever  sit- 
uated, on  and  along  the  line  of  said  location 


outside  of  the  corporate  limits  of  the  town 
of  Anniston;  and  the  Woodstock  Iron  Com- 
pany will,  upon  request  of  said  extension 
company,  at  any  time,  proceed  to  clear  the 
said  strips  or  parcels  of  land  from  timber 
thereon,  allowing,  however,  the  said  exten- 
sion company  to  have  and  take  therefrom  all 
that  part  of  timber  useful  to  it  for  the  pur- 
pose of  construction  and  for  cross-ties.  (2) 
A  strip  or  parcel  of  land  in,  over,  and 
through  the  entire  corporate  limits  of  the 
town  of  Anniston,  so  far  as  owned  by  tlie 
Woodstock  Iron  Company,  as  follows, — that 
is  to  say,  on  the  left  or  west  side  of  the  cen- 
ter line  of  the  location  to  be  fixed  for  said 
r^lroad,  from  the  point  of  entering  to  the 
point  of  leaving  said  corporate  limits,  a 
width  of  fifty  feet,  measuring  from  said  cen- 
ter line,  and  on  the  right  or  east  side  of  the 
center  line  of  the  location  to  be  fixed  for  said 
railroad,  a  width  of  fifty  feet,  measuring 
from  said  center  line  from  the  point  of  en- 
tering said  corporate  limits  to  a  point  nine- 
teen hundred  and  six  and  eight-tenths  feet 
short  of  a  point  agreed,  at  or  about  the  nearj 
foot  of  a  hillock  situated  in  a  field  in  a*west-* 
erly  direction  from  the  depot  of  the  Selma, 
Rome  &  Dalton  road;  thence  for  a  lengtli 
of  thirteen  hundred  six  and  eight-tenths  feet 
to  said  point  agreed,  a  width  of  one  hundred 
and  fifty  feet,  measuring  from  said  center 
line;  and  thence  to  a  point  of  leaving  said 
corporate  limits  a  width  of  fifty  feet,  meas- 
uring from  said  center  line.  Appended  here- 
to is  a  tracing  showing  said  strip  or  parcel 
of  land.  (3)  All  such  additional  strips  or 
parcels  of  land  within  and  adjoining  the  town 
of  Anniston  as  the  experimental  location 
about  to  be  made  may  show  to  be  reasonably 
necessary  for  sidings  and  other  tracks  for  the 
advantageous  and  convenient  transaction  of 
the  business  of  the  Georgia  Pacific  Railroad 
or  Railway  Company,  and  especially  for  sid- 
ing or  spare  track  along  and  to  the  right  or 
east  of  the  Selma,  Rome  &  Dalton  line,  for 
convenient  approach  to  the  furnaces  and  for 
sidings  or  spare  tracks  from  the  main  line, 
at  or  above  the  place  of  greatest  width,  for 
convenient  approach  to  the  cotton  factory 
and  to  the  presently  to  be  established  car- 
wheel  and  car  works. 

"'The  Woodstock  Iron  Company  will  aid 
the  work  of  construction,  and  especially  so 
of  the  sidings  or  spare  tracks  for  the  furnace, 
by  the  judicious  wasting  of  the  furnace  cin- 
der and  other  material;  and  the  said  com- 
pany will  in  a  general  way  do  all  it  can  to 
facilitate  the  work  and  advance  the  business 
of  the  railroad  company  whose  location  it  in- 
vites; and  the  Woodstock  Iron  Company  will 
donate  and  pay  to  the  Richmond  &  Dan- 
ville Extension  Company,  or,  as  it  may  di- 
rect, the  cash  sum  of  thirty  thousand  dollars, 
paying  the  same  in  money  as  to  one-half — 
that  is,  fifteen  thousand  dollars — when  the 
GeorgiaPacific Railroad  or  Railway  Company 
connects  its  line  with  the  line  of  the  Alabama 
Great  Southern  Railroad  Company  at  or 
above  Birmingham,  Alabama,  and  as  to  the 
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other  half — that  Is  to  say,  fifteen  thousand 
dollars— when  the  Georgia  Pacific  Railroad 
or  Railway  Company  connects  its  line  with 
the  line  of  [the]  Louisville  &  Nashville  Rail- 
road Company  (the  North  &  South  Alabama 
Railroad  Company)  at  or  above  Birming- 
ham, Alabama;  the  above  to  be  paid  only 
provided  the  Georgia  Pacific  Railroad  or  Rail- 
(t  way  Company  is  so  far  completed  as  to  make 
§  the  connections  above  within  three  years  from 
*  this  date.  *In  case  the  Richmond  &  Danville 
Extension  Company  accepts  the  terms  pro- 
posed above,  this  instrument  shall  have  the 
effect  of  a  binding  contract  upon  the  Wood- 
stock Iron  Company,  but  such  acceptance 
must  be  in  writing,  and  addressed  to  the 
president  and  secretary  and  treasurer  of  the 
Woodstock  Iron  Company  at  Anniston,  Ala- 
bama, within  four  months  from  the  date 
thereof;  and,  if  the  Richmond  &  Danville 
Extension  Company  shall  desire  hereafter  to 
build  machine-shops  for  the  Georgia  Pacific 
Railroad  or  Railway  Company  at  the  town  of 
Anniston,  will  donate  and  convey  to  said  ex- 
tension company,  or  as  it  may  direct,  by  good 
and  sufilcient  deeds  for  that  purpose,  at  least 
five  acres  of  land  at  a  convenient  distance 
from  the  crossing  of  the  Selma,  Rome  & 
Dalton  road.  If,  however,  this  land  is  ac- 
cepted for  shops,  the  land  shall  be  appropri- 
ated, and  the  shops  built  within  four  years 
from  this  date. 

"  •  In  testimony  whereof  witness  the  sig- 
nature of  the  president  and  secretary  and 
treasurer  and  the  corporate  seal  of  the  Wood- 
stock Iron  Company,  this  18th  day  of  No- 
vember, 1881. 

[Seal.]  "'Alfred  L.  Ttlek,  President. 
" '  Samuei.  Noble,  Sec'y  and  Treas.' 

"And  the  plaintiff  avers  that  it  did  accept 
the  terms  proposed  by  said  instrument  above 
set  out,  in  a  writing  addressed  to  the  presi- 
dent and  secretary  and  treasurer  of  said 
Woodstock  Iron  Company,  at  Anniston, 
within  four  months  from  the  date  of  said 
agreement  and  instrument,  which  said  writ- 
ing was  delivered  to  said  president  and  sec- 
retary and  treasurer  on,  to-wit,  the  18th  day 
of  January,  1882,  and  Is  in  words  and  fig- 
ures in  substance  as  follows: 

"•Atlanta,  Ga.,  Jan'y  17th,  1882. 

"'Messrs.  Alfred L.  Tyler, President,  and 
Samuel  Noble,  Secretary  and  Treasurer,  of 
Woodstock  Iron  Company,  Anniston,  Ala. 
— Gentlemen:    The  Richmond  &  Danville 
^Extension  Company  hereby  notifies  you  that 
Jit  accepts  the  proposition  in  writing  made  by 
•you  on  behalf  of  the  Woodstock  Iron 'Com- 
pany to  said  extension  company,  regarding 
the  location  and  construction  of  the  Georgia 
Pacific  Railway  by  the  town  of  Anniston,  ttie 
date  whereof  is  Anniston,  Calhoun  county, 
Alabama,  November  18th,  1881,  and  a  copy 
of  which  is  hereto  appended. 

"'  Respectfully,      John  W,  Johnston, 
"♦Vice-President  Richmond  &  Danville  Ex- 
tension Company.' 

"And  plaintiff  avers  that  said  defendant 
was  at  that   time  engaged,  among   other 


things,  in  the  business  of  making  pig-metal 
and  other  products  from  iron  ores,  and  mak- 
ing sales  of  the  same;  that  its  works  were 
located  in  said  town  of  Anniston,  and  that  it 
owned  large  quantities  of  valuable  property 
therein,  and  that  the  said  railroad  referred  to 
in  said  contract  was  a  road  then  in  the  pro- 
cess of  construction,  to  be  run  from  Atlanta, 
Ga.,  through  the  state  of  Alabama,  to  Colum- 
bus, in  the  stale  of  Mississippi;  and  plaintiff 
avers  that  it  did  locate  and  construct  the  rail- 
road of  the  said  Georgia  Pacific  Railway 
Company  by  way  of  the  town  of  Anniston 
by,  to-wit,  the  1st  day  of  January,  1883; 
that  it  did  connect  the  line  of  said  railway 
company  with  the  line  of  the  Alabama  Great 
Southern  Railroad  Company,  at  or  above  said 
city  of  Birmingham,  by,  to-wit,  the  1st  day 
of  June,  1883;  and  that  it  did  connect  the 
line  of  said  railway  company  with  the  line  of 
the  Louisville  &  Nashville  Railroad  Com- 
pany, at  or  above  the  said  city  of  Birming- 
ham, by,  to-wlt,  the  1st  day  of  July,  188B; 
and  has  in  all  things  fully  complied  with  all 
the  terms  and  stipulations  of  said  agreement 
undertaken  upon  its  part.  Plaintiff  further 
avers  that  said  defendant  has  complied  with 
the  terms  and  stipulations  of  said  agreement 
to  this  extent,  and  no  further.  It  has  do- 
nated and  conveyed  by  good  and  sufiBcient 
deeds  to  the  Georgia  Pacific  Railway  Com- 
pany, as  directed  and  requested  by  the  plain- 
tiff, the  several  strips  and  parcels  of  land  for 
right  of  way  and  sidings  of  the  railroad  of 
said  company,  as  stipulated  and  agreed  in 
said  agreement,  and  has  paid  to  the  said 
plaintiff  on  account  of  said  cash  payment  of 
thirty  thousand  dollars  agreed  and  under-S 
taken  to  be*made  by  said  agreement  the  sum? 
of  six  thousand  three  hundred  and  twenty- 
five  dollars,  paid  in  cars  furnished  and  ad- 
vanced by  defendant  to  the  Georgia  Pacific 
Railroad  Company,  on  account  of  said  cash 
payment,  at  the  request  of  plaintiff.  But 
plaintiff  further  avera  that,  although  it  has 
fully  complied  with  all  the  terms  and  stipu- 
lations of  said  agreement  to  be  done  and  per- 
formed on  its  part,  that  although  it  located 
and  constructed  said  railroad  of  the  Georgia 
Pacific  Railway  Company  by  the  way  of  Uie 
town  of  Anniston,  and  connected  the  line  of 
said  railroad  with  the  respective  lines  of  the 
Alabama  Great  Southern  Railroad  Company 
and  the  Louisville  &  Nashville  Railroad  Com- 
pany within  the  time  and  at  the  points  agreed 
on,  as  is  hereinabove  fully  set  out  and 
shown,  the  defendant  has  wholly  failed  and 
refused,  and  still  fails  and  refuses,  altliough 
often  requested  to  do  so,  to  pay  to  said  plain- 
tiff said  sum  of  twenty-three  thousand  six 
hundred  and  seventy-five  dollars,  the  balance 
due  and  unpaid  upon  said  cash  sum  of  thirty 
thousand  dollars  donated  and  agreed  to  be 
paid  to  plaintiff  by  said  defendant  upon  the 
making  of  said  connections  as  aforesaid,  and 
by  reason  of  the  several  matters  and  things 
set  out  and  alleged  herein  the  said  defendant 
became  and  is  indebted  to  the  plaintiff  in 
said  sum  of  twenty-three  thousand  six  hun- 
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dred  and  seventy-five  dollars,  with  interest 
thereon  from  date  of  tlie  making  of  such 
conner.tions,  but  has  failed  and  refused,  and 
still  fails  and  refuses,  to  pay  the  same; 
wherefore  this  suit." 

To  the  complaint  the  defendant  filed  a  de- 
murrer, and  also  several  pleas.  The  demur- 
rer was  to  the  effect  that  the  contract  set 
forth  as  the  foundation  of  the  action  was 
without  consideration,  and  was  contrary  to 
public  policy  and  void.  The  demurrer  was 
overruled,  and  leave  given  to  the  defendant 
to  file  additional  pleas.  The  original  pleas 
were  five  in  number,  and  to  these  six  more 
were  added.  Of  the  original  pleas,  one 
amounted  to  the  general  issue,  denying  the 
promise  and  undertaking  in  the  manner  and 
form  alleged  in  the  complaint;  and  one 
amounted  to  a  plea  of  ultra  vires,  setting 
forth  the  charter  of  the  defendant,  showing 
the  object  of  its  incorporation  to  be  the  man- 
^  nfacture  of  pig-metal  and  other  products  of 
S  iron  ore,  and  their  sale,  connecting  with  that 
*  business  alF>such  operations  as  are  usual  and 
incidental  thereto,  and  denying  authority, 
under  the  charter,  to  make  the  agreement 
mentioned  in  the  complaint,  A  demurrer  to 
this  last  plea  was  sustained  by  the  court. 

Of  the  additional  pleas  two  only  require 
notice, — ^the  tenth  and  eleventh.  The  tenth 
plea  is  given  in  full  below,  and  so  much  of 
the  eleventh  plea  as  is  necessary  to  its  com- 
prehension. "Flea  10.  And  the  said  defend- 
ant, for  further  answer  to  the  complaint,  says 
that,  at  the  time  of  the  making  of  the  alleged 
agreement  stated  and  set  forth'  in  the  com- 
plaint, plaintiff  was  engaged  in  locating  and 
<»nstructlng  the  Georgia  Pacific  Bailroad 
nnder  a  contract  with  the  Georgia  Pacific 
Bailroad  Company,  under  and  by  which  plain- 
tifC  agreed  with  said  Georgia  Pacific  Railroad 
-Company  to  locate  and  construct  said  railroad 
by  the  nearest,  cheapest,  and  most  suitable 
route,  from  Atlanta,  Ga.,  through  Alabama, 
to  Columbus,  in  the  state  of  Mississippi,  for 
«  consideration,  to-wlt,  twenty  thousand  dol- 
lars per  mile  for  each  and  every  mile  of  said 
road  so  located  and  constructed;  that  John 
W.  Johnston,  who  negotiated  and  executed 
said  contract  with  the  defendant  for  plaintiff 
as  vice-president,  w»s,  at  the  time  said  agree- 
ment was  made,  a  stockholder  and  director 
of  the  Bichmond  &  Danville  Extension  Com- 
pany, and  was  also  a  stockholder  and  director 
and  officer  of  the  Georgia  Pacific  Bailroad 
Company;  that  the  Georgia  Pacific  Bailroad 
Company  was  at  said  time,  and  is  now,  a 
separate  and  distinct  company,  and  in  nowise 
connected  with  plaintiff,  except  that  some  of 
the  stockholders  of  said  Georgia  Pacific  Rail- 
way Company  were  also  stockholders  in  said 
Bichmond  &  Danville  Extension  Company, 
and  plaintiff  was  locating  and  constructing 
said  road  under  its  contract  with  said  com- 
pany as  aforesaid;  that  in  causing  said  road 
to  be  built  via  Anniston  it  was  necessary  to 
•deflect  the  same  from  its  nearest,  cheapest, 
and  most  natural  route  from  Atlanta  to  Co- 
lumbus a  great  number  of  miles,  to-wit,  five 


miles,  at  a  great  additional  cost  to  said  Geor> 
gia  Pacific  Bailroad  Company,  to-wit,  one 
hundred  thousand  dollars,  and  defendant 
avers  that  said  alleged  agreement*on  defend- 
ant's part  to  influence  the  location  of  said 
railroad,  and  to  donate  and  pay  to  said  plain- 
tiff, among  other  things,  the  cash  sum  of 
thirty  thousand  dollars  if  plaintiff  would  lo- 
cate and  construct,  or  cause  to  be  located  and 
constructed,  the  railroad  of  the  Georgia  Pa- 
cific Bailroad  Company  by  way  of  the  town 
of  Anniston,  was  and  is  contrary  to  public 
policy,  and  void,  and  ought  not  to  be  en- 
forced against  defendant  or  in  favor  of  plain- 
tiff." Plea  No.  11,  after  repeating  the  first 
paragraph  of  plea  No.  10,  alleges  "that  John 
W.  Johnston,  who  negotiated  and  executed 
said  contract  with  defendant  for  plaintiff  as 
vice-president,  was  at  the  time  a  stockholder, 
director,  and  officer  of  the  Georgia  Pacific 
Bailway  Company;  and  that  he  went  to 
Anniston,  where  defendant  resided,  and  did 
business,  and  represented  to  defendant  that 
he  was  a  director  and  officer  of  the  Georgia 
Pacific  Bailway  Company,  and  also  a  stock- 
holder, director,  and  officer  of  the  Bichmond 
&  Danville  Extension  Company,  and  could 
control  and  induce  the  location  and  construc- 
tion of  said  Georgia  Pacific  Bailroad  via  the 
town  of  Anniston,  and  would  do  so  if  the  de- 
fendant would  donate  and  pay  to  plaintiff 
the  said  sum  of  thirty  thousand  dollars  In 
cash,  and  deed  to  plaintiff,  or  as  it  might  di- 
rect, the  large  quantity  of  real  estate  described 
in  the  complaint,  which  defendant  avers  was 
of  value,  to-wit,  twenty  thousand  dollars;  and 
that  said  Johnston  then  and  tliere  informed 
the  defendant  that,  unless  defendant  acceded 
to  his  said  demand  to  pay  plaintiff  said  sum 
of  money,  and  convey  to  plaintiff,  or  as  It 
might  direct,  the  large  quantity  of  valuable 
real  estate  aforesaid,  said  road  would  not  be 
constructed  by  the  town  of  Anniston,  but 
would  be  constructed  by  way  of  the  town  of 
Oxford,  which  said  town  is  within  three  miles 
of  the  town  of  Anniston,  and  is  a  rival  mar- 
ket  to  said  town  of  Anniston,  and  thence  di- 
rect to  Birmingham,  along  the  line  of  a  pre- 
liminary survey  already  made;  and  to  secure 
the  location  and  construction  of  said  road  via 
the  said  town  of  Anniston,  and  to  prevent 
the  locating  and  building  of  said  road  by  way 
of  the  rival  town  of  Oxford,  to  the  exclusion 
of  the  town  of  Anniston,  defendant  was, 
forced  to  agree,  and  did  agree,  to  pay  the  saidj 
sum*of  thirty  thousand  dollars  in  cash,  and* 
to  convey  to  plaintiff,  or  as  it  might  direct, 
the  large  quantity  of  valuable  lands  described 
in  the  complaint,  as  aforesaid." 

To  these  pleas  a  demurrer  was  filed  by  the 
plaintiff,  and  sustained  by  the  court.  The 
case  was  then  tried  upon  the  general  issue  by 
a  jury,  which  rendered  a  verdict  in  favor  of 
the  plaintiff,  assessing  its  damages  at  $27,- 
067.42,  upon  which  judgment  was  entered, 
with  costs,  to  review  which  the  case  is 
brought  here  on  writ  of  error. 

John  B.  Knox,  for  plaintiff  in  error.  B, 
O.  Tompkins,  for  defendant  in  error. 
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•  Mr.  Justice  Fikld,  after  stating  the  facts 
as  above,  delivered  the  opinion  of  tlie  court. 

As  appears  from  ttie  pleadings,  which  are 
set  forth  in  the  above  statement,  some  time 
previous  to  November,  1881,  the  plaintiff  be- 
low, the  Bichmond  &  Danville  Extension 
Company,  a  corporation  created  under  the 
laws  of  New  Jersey,  entered  into  a  contract 
with  the  Georgia  Pacific  Railway  Company, 
a  corporation  created  under  the  laws  of  Geor- 
gia, to  locate  and  construct  for  the  latter  com- 
pany, by  the  nearest,  cheapest,  and  mostsuit- 
able  route,  a  railroad  from  Atlanta,  in  Geor- 
gia, through  Alabama,  to  Columbus,  in  Miss- 
issippi, at  the  rate  of  820,000  a  mile,  to  be 
paid  in  whole  or  part  in  the  bonds  of  the  rail- 
road company;  and  in  November,  1881,  it 
was  engaged  in  locating  and  constructing  the 
road  under  the  contract.  At  that  time  the 
defendant  below,  the  Woodstock  Iron  Com- 
pany, a  corporation  created  under  the  laws 
of  Alabama  for  the  manufacture  and  sale  of 
products  of  iron  ore,  was  doing  business  at 
the  town  of  Anniston,  in  that  state;  and  it 
then  made  a  formal  proposition  in  writing  to 
the  extension  company  that  if  it  would  locate 
and  construct,  or  cause  to  be  located  and  con- 
structed, the  railroad  by  way  of  the  town  of 
Anniston,  then  the  iron  company  would  do- 
nate and  convey,  or  cause  to  be  donated  and 
g  conveyed,  to  the  extension  company  sundry 
parcels  of  land,  both  within  and  without  the 
*  corporate  limits  ofthe  town,  for  the  location 
of  the  road,  and  which  might  be  necessary 
for  sidings  or  spare  tracks;  and  would  also 
donate  and  pay  to  the  extension  company 
630,000,— one-half  when  the  road  made  a  con- 
nection with  the  line  of  the  Alabama  Great 
Southern  Elailroad  Company  at  Birmingham, 
Ala.,  and  the  other  half  when  the  road  made 
a  connection  with  the  line  of  the  Louisville 
&  Nashville  Bailroad  Company  at  that  place; 
the  payments  to  be  made  provided  the  road 
should  be  so  far  completed  as  to  make  the 
connections  designated  within  three  years. 
The  proposition  was  formally  accepted  in 
writing  by  the  extension  company,  through 
its  vice-president,  John  W.  Johnston.  Pur- 
suant to  this  contract,  theextension  company 
located  and  constructed  the  railroad  by  way 
of  the  town  of  Anniston  by  the  1st  of  Jan- 
nary,  1883,  and  made  the  connections  speci- 
fied, within  the  period  designated,  and  com- 
plied in  every  respect  with  its  terms.  The 
Woodstock  Iron  Company  complied  with  the 
contract  only  in  part.  At  the  request  of  the 
extension  company,  it  conveyed  to  the  rail- 
road company  the  several  parcels  of  land 
mentioned,  and  also  upon  like  request  fur- 
nished it  with  cars  to  the  value  of  $6,325. 
For  the  balance,  amounting  to  $23,675,  the 
present  suit  was  brought,  and  the  principal 
question  presented  to  the  court  below,  and  to 
this  court,  is  whether  the  contract  is  obliga- 
tory upon  the  defendant,  or  whether  it  is  void 
as  being  against  public  policy. 

In  determining  this  question,  it  must  l>e 
borne  in  mind  that  the  contract  of  the  exten- 
sion company  with  the  Georgia  FaciQcRailway 


Company  was  to  locate  and  construct  the  road 
"by  the  nearest,  cheapest,  and  most  suitable 
route  from  Atlanta,  Ga.,  through  Alabama, 
to  Columbus,  in  Mississippi,"  for  the  consid- 
eration of  $20,000  a  mile,  and  that  it  is  averred 
in  the  pleadings  and  admitted  by  the  demur- 
rer, that,  in  causing  the  road  to  be  located 
by  way  of  Anniston,  it  was  necessary  to  de- 
flect the  same  from  the  nearest  and  cheapest 
and  most  natural  route  between  the  desig- 
nated termini,  a  distance  of  five  miles,  at  an 
additional  cost  of  $100,000.  In  the  light  of^ 
these  facts,  there  can  be  but  one  answer  givenia 
to  tbe'question  presented  respecting  the  con-? 
tract  between  the  iron  company  and  the  ex- 
tension company,  namely,  that  it  was  a  void 
contract,  immoral  in  its  conception,  and  cor- 
rupting in  its  tendency.  It  was  a  contract 
by  an  employe  of  a  railroad  company  with  a 
third  party,  for  a  consideration  to  be  received 
from  that  third  party,  to  violate  its  engage- 
ment with  its  employer  in  the  important  busi- 
ness of  locating  and  constructing  a  railroad, 
and  instead  of  selecting  the  shortest,  cheap- 
est, and  most  suitable  route,  to  locate  the 
road  by  a  longer  route,  and  thus  impose  an 
unnecessary  and  heavy  bnrden  upon  its  em- 
ployer. The  proposition  of  the  iron  company, 
which  was  accepted,  was  to  pay  the  extension 
company  for  a  breach  of  its  duty.  In  plain 
language,  it  was  nothing  less  than  the  ofFer 
of  a  bribe  to  the  latter  company  to  be  faith- 
less to  its  engagements,  and  to  do  with  refer- 
ence to  the  busSiess  in  which  it  was  engaged 
what  would  amount  to  little  less  than  rob- 
bery of  its  employer.  The  transaction  on  the 
part  of  the  iron  company  was  none  the  less 
offensive  because  of  the  threats  ofthe  exten- 
sion company,  made  by  its  vice-president, 
who  was  also  a  director  and  stockholder  of 
the  railroad  company,  that,  if  the  land  and 
money  mentioned  were  not  donated,  it  would 
cause  the  road  to  be  located  away  from  An- 
niston by  the  rival  town  of  Oxford.  The 
threats  did  not  excuse,  much  less  Justify,  the 
offer. 

We  have  thus  far  considered  the  case  as 
one  only  between  private  parties,  where  an 
employe  has  agreed,  for  a  money  considera- 
tion, to  violate  his  obligation  to  his  employ- 
er; but  there  are  other  circumstances  which 
add  to  the  offensiveness  of  the  transaction. 
The  business  of  the  extension  company  was 
one  in  which  the  public  was  interested.  Rail- 
roads are  for  many  purposes  public  highways. 
They  are  constructed  for  the  convenience  of 
the  public  in  the  transportation  of  persons  and 
property.  In  their  construction  without  un- 
necessary length  between  designated  points, 
in  their  having  proper  accommodations,  and 
in  their  charges  for  transportation,  the  pub- 
lic is  directly  interested.  Corporations,  it  is 
true,  formed  for  their  construction,  are  pri- 
vate corporations,  but,  while  their  directors^. 
are  required  to  look  to  the  interests  of  theirg 
stockholders,  they  must  do  so  in  subordina-* 
tion  to  and  in  connection  with  the  public  in- 
terests, which  they  are  equally  bound  to  re- 
spect and  sut>serve.  All  arrangements,  there< 
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fore,  bj  whtcb  dlTectoTS  or  stockholders  or 
other  persons  vo&y  acquire  gain,  by  inducing 
those  corporations  to  disregard  their  duties 
to  the  public,  are  iilegal,  and  lead  to  unfair 
dealing,  and,  thus  being  against  public  pol- 
icy, will  not  be  enforced  by  the  courts.  In 
this  case  the  extension  company,  to  which 
the  duty  of  locating  and  constructing  the  rail- 
road between  its  termini  was  intrusted,  in 
agreeing,  for  a  consideration  offered  by  a  third 
party,  to  disregard  that  duty,  and  locate  and 
construct  the  road  by  a  longer  route  than  was 
required,  not  only  committed  a  wrong  upon 
the  railroad  company  by  thus  imposing  un- 
necessary burdens  upon  it,  to  meet  which 
larger  charges  for  transportation  might  be 
called  for,  but  also  a  wrong  upon  the  public. 
The  case  of  Fuller  t.  Dame  is  instructive 
on  this  head.  18  Pick.  472.  It  there  ap- 
peared that  Dame,  the  defendant,  was  the 
owner  of  a  large  ti^ct  of  land  and  flats  situ- 
ated on  Sea  street,  and  between  it  and  Front 
street,  on  the  south  side  of  Boston,  which 
would  be  greatly  enhanced  in  value  if  the 
Boston  &  Worcester  Railroad  Company  would 
locate  one  of  its  depots  between  those  streets 
and  easterly  of  Front  street.  To  indace  the 
company  to  make  such  location,  it  was  sup- 
posed to  be  necessary  to  form  an  association, 
which  would  pay  to  it  a  large  sum  of  money, 
and  furnish  a  large  tract  of  land  for  the  de- 
pot, besides  making  other  donations;  and,  to 
provide  the  money  and  land,  also  to  form  a 
company  to  purchase  the  flats  and  land  be- 
tween the  streets  named,  to  be  held  as  joint 
stock,  and  laid  out  in  due  form  and  shape  for 
sale.  Fuller  agreed  to  aid  Dame  in  getting 
up  such  company,  and  in  inducing  the  rail- 
road company  to  fix  its  termination  and  prin- 
cipal depot  between  those  streets.  Fuller  be- 
ing himself  of  opinion  that  the  railroad  ought, 
from  a  view  of  the  public  good  and  the  good 
of  its  stockholders,  to  enter  the  city  on  the 
Boatberly  side,  and  have  its  principal  depot 
there.  In  consideration  of  such  agreement 
acDame  gave  his  note  for  99,600,  payable  to 
g Fuller  in  three  years,  the  note  being  deposit- 
•  ed  with  third  parties,  to  b^delivered  to  him 
when  the  principal  depot  of  the  railroad  com- 
pany for  merchandise  was  constructed  be- 
tween the  streets  mentioned.  Fuller  was  at 
the  time  of  the  agreement  a  stockholder  in 
the  railroad  company.  The  road  having  been 
completed,  and  the  principal  depot  located 
between  the  streets  mentioned,  and  the  note 
not  being  paid,  suit  was  brought  upon  it.  It 
was  adjudged  that  the  contract  was  contrary 
to  public  policy,  and  that  the  note  given  in 
consideration  of  it  was  therefore  void.  In 
eoming  to  this  conclusion  the  court  consid- 
ered somewhat  at  large  the  ground  upon 
which  contracts  of  this  character  were  avoid- 
ed, and  held  that  it  was  because  they  tended 
to  place  one  under  wrong  influences,  by  offer- 
ing him  a  temptation  to  do  that  which  might 
injuriously  affect  the  rights  and  interests  of 
third  persons,  and  that  the  case  before  it  was 
within  the  operation  of  this  principle,  the 
contract  tending  inj  uriously  to  affect  the  pub- 


lic Interest  in  establishing  the  Attest  and  most 
suitable  location  for  the  termination  of  the 
Boston  &  Worcester  Railroad  for  the  accom- 
modation  of  the  public  travel.  It  is  true  the 
road  was  constructed  and  located  by  the  cor- 
poration at  the  expense  of  private  parties  un- 
der the  sanction  of  the  legislature,  incorpo- 
rated for  that  purpose,  who  were  to  be  re- 
munerated by  a  toll  levied  and  regulated  by 
law;  and  it  was  left  to  its  directors  to  flx  the 
termination  and  place  of  deposit.  But  the 
court  added:  "In  doing  this  a  confidence  was 
reposed  in  them,  acting  as  agents  for  the  pub- 
lic,—a  confidence  which,  it  seems,  could  be 
safely  so  reposed,  when  it  is  considered  that 
the  interests  of  the  corporation  as  a  company 
of  passenger  and  freight  carriers  for  profit 
was  identical  with  the  interests  of  those  who 
were  to  be  carried,  and  had  goods  to  be  car- 
ried; that  is,  with  the  public  interest.  This 
confidence,  however,  could  only  be  safely  so 
reposed  under  the  belief  that  all  the  directors 
and  members  of  the  company  should  exercise 
their  best  and  their  unbiased  judgment  upon 
the  question  of  such  fitness,  without  being 
influenced  by  distinct  and  extraneous  inter- 
ests, having  no  connection  with  the  accom- 
modation of  the  public  or  the  interests  of  the 
company.  Any  attempt,  therefore,  to  create^ 
and  bring  into  efficient  operation  such  undnej} 
influence,  has  all  the  injurious  effects  of'a*- 
fraud  upon  the  public,  by  causing  a  question 
which  ought  to  be  decided  with  a  sole  and 
single  regard  to  public  interests  to  be  affected 
and  controlled  by  considerations  having  no 
regard  to  such  interests.  It  is  no  answer  to 
say  that,  by  the  act  of  incorporation,  the  ex- 
ecutive authority  was  vested  in  a  board  of 
directors,  and  Mr.  Fuller  was  not  a  direc- 
tor. He  was  a  member  of  the  company, 
and  might  be  chosen  a  director.  He  was 
an  elector  of  the  directors,  and  they  were 
directly  responsible  to  the  stockholders. 
The  immediate  act  of  location  was  with  the 
directors,  but  the  efficient  authority  was  with 
the  members  and  stockholders  of  the  corpora- 
tion, who  elect  the  directors.  The  election 
may  depend  upon  the  known  views  and  opin- 
ions of  candidates  upon  this  very  question  of 
location.  They  had  a  right  to  his  disinterest- 
ed judgment  and  advice  upon  tlie  question  of 
location,  and  this  could  not  be  exercised 
while  he  held  and  relied  on  a  promise  for  a 
large  sum  of  money,  the  payment  of  which 
depended  upon  the  decision  of  this  question 
by  the  directors." 

The  case  before  us  Is  much  stronger  than 
the  one  thus  decided  by  the  supreme  judicial 
court  of  Massachusetts.  There  the  contract 
was  held  invalid  because  made  with  a  stock- 
holder of  the  company,  by  which  he  prom- 
ised, for  a  pecuniary  consideration,  to  en- 
deavor to  procure  the  company  to  locate  one 
of  its  depots  at  a  particular  place  in  the  city. 
Here  the  contract  was  with  an  employe  of  the 
company  to  induce  it  to  disregard  its  obliga- 
tions, and  the  principal  person  making  that 
contract  on  the  part  of  the  employe  was  a 
director  and   stockholder  of  the   company 
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which  was  to  be  thus  seriously  affected.  The 
principle,  wliich  is  so  cleariy  and  forcibly 
stated  in  Fuller  v.  Dame,  has  been  applied  in 
numerous  instances  by  the  tiighest  courts  of 
dl&erent  states,  to  avoid  contracts  made  to 
influence  railroad  companies  in  selecting 
their  routes  and  locating  their  depots  and 
stations,  by  donations  of  land  and  money  to 
some  of  its  directors  or  stockholders  or 
agents.  Thus  in  Bestor  t.  Watlien,  60  111. 
138,  it  appeared  that  in  1849  the  legislature 
of  Illinois  incorporated  a  company  to  build  a 
e  railroad  from  a  point  on  the  Mississippi  river 
g  to  Peoria,  and  that  in  1852  the  charter  was 

*  amended  so  as  to  authorize  the  extension*uf 
the  road  from  Peoria  eastward  to  the  state 
line.  In  1855  the  company  made  a  contract 
with  the  firm  of  Cruger,  Secor  &  Co.,  by 
which  the  latter  undertoolc  the  construction 
and  equipment  of  the  road.  In  1856,  while 
engaged  upon  this  work,  the  members  of  the 
firm,  together  with  Bestor,  the  president  of 
the  railroad  company,  Sweat,  one  of  its 
directors,  and  Smith,  its  construction  agent, 
entered  into  a  contract  with  Watben  and 
Gibson,  the  defendants,  by  which  the  latter, 
being  the  owners  of  160  acres  of  land,  agreed, 
in  consideration  that  the  road  then  in  process 
of  construction  should  cross  the  Illinois 
Central  Railroad  where  their  land  was  situ- 
ated, the  land  would  be  laid  out  into  town 
lots  and  sold,  and  after  proceeds  amounting 
to  $4,800  had  been  received,  which  were  to 
be  ^etaint:i^  by  Watben  and  Gibson,  a  con- 
veyance of  txu  undivided  half  of  the  residue 
should  be  made  to  the  other  parties.  The 
only  consideration  for  this  agreement,  aside 
from  the  location  of  the  road,  was  that  the 
other  parties  should  assist  and  contribute  to 
the  building  up  of  the  town  on  the  land. 
Ttie  road  was  constructed  across  the  Illinois 
Central,  and  Wathen  and  Gibson  laid  out  the 
land  into  lots,  and  proceeded  to  sell  the  same, 
and  the  town  of  £1  Paso  was  built  on  the 
land  and  an  adjoining  tract  In  1863  the 
plaintifls  filed  their  bill  against  Wathen  and 
Gil>son  for  an  account  of  the  sales  and  a  con- 
veyance of  the  undivided  half  of  the  lots  un- 
Bold.  The  court  held  the  contract  void  as 
against  public  policy,  and  dismissed  the  suit, 
and  the  decree  in  this  respect  was  affirmed 
by  thiA  supreme  court  of  the  state;  that  court 
observing  that  when  the  people  through  tlieir 
I^islature  grants  to  a  company  the  right  of 
eminent  domain  for  the  purpose  of  construct- 
ing a  railroad  it  is  upon  the  supposition  that 
the  road  will  bring  certain  benefits  to  tlie  pub- 
lic, and  that,  when  subscriptions  are  made  to 
its  stock,  the  money  is  subscril>ed  upon  the 
understanding  that  the  officers  intrusted 
with  the  construction  of  the  road  will  so  lo- 
cate its  line  and  establish  its  depots  as  to 
bring  the  highest  pecuniary  profit  to  the 
stockholders  compatible  with  a  proper  regard 
for  the  public  convenience;  that  these  alone 
are  the  considerations  which  should  control 

e  officers  of  the  road,  and,  so  far  as  they  per- 

•  mit  their  official  action  to  be  swayed  b;*their 
private  interests,  they  are  guilty  of  a  breach 


of  trust  towards  tbe  stockholders,  and  » 
breach  of  duty  to  the  public  at  large;  and  it 
added:  "A  court  of  equity  will  not  enforce 
a  contract  resting  upon  such  official  delin- 
quency, or  even  tending  to  produce  it.  Such 
is  the  character  of  the  contract  before  us.  If 
we  enforce  it  we  lend  the  sanction  of  the 
court  to  a  class  of  contracts,  the  inevitable 
tendency  of  which  is  to  make  the  officers  of 
these  powerful  corporations  pervert  their 
trust  to  their  private  gain,  at  the  price  of  in- 
jury at  once  to  the  stockholders  and  to  tlie 
public.  Bendered  into  plain  English,  the 
contract  in  this  case  was  a  bribe  ou  the  part 
of  "Wathen  and  Gibson  to  the  president  and 
other  officers  of  the  railway  company,  and  to 
the  contractors  who  were  building  the  road, 
of  an  undivided  half  of  one  hundred  and 
sixty  acres  of  land,  in  consideration  of  which 
the  road  was  to  be  constructed  on  a  certain 
line  and  a  depot  built  at  a  certain  point. 
Now,  if  this  was  the  best  line  for  crossing 
the  Illinois  Central,  considered  with  refer- 
ence to  the  interest  of  the  stockholders  and 
of  the  public,  then  it  was  the  duty  of  the  offi- 
cers of  the  company  to  establish  it  there; 
and  if  they  intended  so  to  do  because  it  was 
tbe  proper  line,  but  professed  to  be  hesitating 
between  this  and  another  line  in  order  to  se- 
cure for  themselves  tbe  contract  under  con- 
sideration, as  is  somewhat  indicated  by  the 
evidence,  then  they  were  practicing  a  species 
of  fraud  upon  the  defendants,  and  using  a 
false  pretext  in  order  to  acquire  defendant's 
property  without  consideration.  If,  on  the 
other  hand,  this  line  was  not  the  best,  but 
was  adopted  because  of  this  contract,  the 
case  is  still  stronger  against  the  complain- 
ants. If  such  was  the  fact,  they  are  asking 
the  court  to  enforce  the  payment  of  a  bribe, 
the  promise  of  which  induced  them  to  sacri- 
flee  their  official  duty  to  their  private  gain. 
If,  as  a  third  contingency,  tbe  choice  lay  be- 
tween this  line  and  another  equally  good,  but 
not  better,  and  they  were  influenced  by  this 
contract  to  adopt  this  line,  then,  although 
neither  the  company  nor  the  public  has  been 
injured,  yet  the  defendants  have  made  their 
official  power  an  instrument  of  private  emol- 
ument in  a  manner  which  no  court  of  equity 
can  sanction.  In  this  particular  case  no 
wrong  may  have  been  done,  and  yet  public| 
policy  plainly  forbids  Ihe'sanction  of  such? 
contracts,  because  of  the  great  temptation 
they  would  offer  to  official  faithlessness  and 
corruption."  The  doctrine  of  this  case  was 
approved  by  the  supreme  couri  of  Illinois  in 
Linder  v.  Carpenter.  62  111.  309,  and  in  Bail- 
road  Co.  V.  Mathers,  71  111.  592.  Holladay 
V.  Patterson,  decided  by  the  supreme  court 
of  Oregon,  (5  Or.  177,)  is  also  in  harmony 
with  Fuller  v.  Dame  and  Bestor  v.  Wathen, 
the  court  following  a  similar  course  of  rea- 
soning to  that  adopted  in  those  cases.  That 
doctrine  and  reasoning  are  also  often  applied 
where  the  reward  or  money  consideration 
for  taking  a  particular  route  or  establishing 
a  station  or  depot  at  a  particular  place  is  of- 
fered  directly  to  the  railroad  company  in* 
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stead  of  to  its  directors,  stockholders,  or 
-ag;ents.  But  we  do  not  refer  to  them,  be- 
cause there  are  exceptions  or  qualifications 
in  the  application  of  the  doctrine  in  such 
cases  requiring  explanation,  as  where  a  sub- 
-scrlption  is  conditioned  upon  the  adoption  of 
-a  particular  route,  or  the  construction  of  a 
station  or  depot  at  a  particular  place.  Rail- 
road Co.  v.  Seely,  45  Mo.  212;  Bank  v. 
Ayres,  12  Wis.  570;  Plank-Koad  Co.  v. 
Payne,  15  1^.  Y.  588.  There  is  no  exception 
in  any  decision  called  to  our  attention  as  to 
the  character  of  acontract,  when,  for  a  pecun- 
iary consideration,  directors,  stockholders,  or 
agents  of  a  company  undertake  to  influence 
its  conduct  in  these  matters.  Indeed,  the 
law  is  general  that  agreements  upon  pecun- 
iary considerations,  or  the  promise  of  them, 
to  influence  the  conduct  of  oflScers  charged 
with  duties  affecting  the  public  interest,  or 
with  duties  of  a  fiduciary  character  to  private 
parties,  are  against  the  true  policy  of  the 
«tate,  which  is  to  secure  fidelity  in  the  dis- 
charge of  all  such  duties.  Agreements  of 
that  character  introduce  mercenary  consid- 
■crations  to  control  the  conduct  ot  parties, 
instead  of  considerations  arising  from  the 
nature  of  their  duties,  and  the  most  efficient 
way  of  discharging  them.  They  are  there- 
fore necessarily  corrupt  in  their  tendencies. 
As  we  said  in  Tool  Co.  v.  Norris,  2  Wall. 
^48«  56.  "that  all  agreements  for  pecuniary 
••  considerations*to  control  the  business  opera- 
ations  of  the  government,  or  the  regular  ad- 
ministration of  justice,  or  the  appointments 
to  public  ofilces,  or  the  ordinary  course  of 
legislation,  are  void  as  against  public  policy, 
without  reference  to  the  question  whether 
improper  means  are  contemplated  or  used  in 
their  execution,"  so  we  say  of  agreements 
like  the  one  in  this  case.  They  are  against 
pnblic  policy,  because  of  their  corrupt  ten- 
'dency,  whether  lawful  or  unlawful  means 
«r8  contemplated  or  used  in  carrying  them 
into  execution.  "The  law,"  as  said  in  that 
case,  "looks  to  the  general  tendency  of  sucli 
agreements,  and  it  closes  the  door  to  temp- 
tation by  refusing  them  recognition  in  any 
of  the  courts  of  the  country."  Oscanyan  v. 
Arms  Co.,  103  U.  8.  261,  274.  From  the 
views  expressed  it  follows  that  the  court  be- 
low erred  in  sustaining  the  demurrers  to  the 
special  pleas  above  mentioned,  and  it  is  not 
necessary,  therefore,  to  consider  the  other 
pleas.  The  judgment  must  be  reversed,  and 
the  cause  remanded  with  instructions  to 
overrule  the  demurrers  to  the  above  pleas, 
and  take  further  proceed]  ngs  not  inconsistent 
with  this  opinion,  and  it  is  so  ordered. 


(130  V.  S.  1)  

Oregon  Kt.  &  Nav.Co.  t>.  Oheqonian  Bt. 
Co.,  Limited.1 
(Uarch  6, 1889.) 

I.  BaILROAB  COMPAJ7IE3— LbaSB    ASD  CoySOUSA- 

*lOH— Statdtobt  Authokitt. 

None  of  the  various  statutes  of  the  state  of 
Oregon,  either  expressly  or  by  implication,  au- 


'  Reversing  28  Fed.  Rep.  232. 


thorize  a  railroad  corporation  to  lease  Its  road 
and  franchises,  or  to  take  similar  leases  from 
other  railroad  corporations;  and  such  a  lease  is 
ultra  vires  and  void.  Field,  J.,  dissenting. 
2.  Sams— Ultba  Vibbs— Exzcutsd  Contbaot— 
Estoppel. 

Where  such  a  lease  is  made  for  a  term  of  96 
years,  at  a  certain  yearly  rental,  the  use  of  the 
road  by  the  lessee,  and  payment  of  the  rental,  for 
three  years,  does  not  make  the  contract  so  far  an 
executed  one  as  to  estop  the  lessee  to  deny  its 
validity,  and  to  refuse  to  continue  its  perform- 
ance. 

In  Error  to  the  Circuit  Conrt  of  the  United 
States  for  the  District  of  Oregon. 

J,  N,  Dolph,  James  C.  Carter,  and  Sidney 
Bartlett,  for  plalntiflE  in  error.  Geo.  F.  Ed- 
munds and  A.  H.  Garland,  for  defendant  in 
error. 

MiLLEB,  J.  *  This  is  a  writ  of  error  to  the' 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Oregon.  The  Oregonian  Kail  way 
Company,  Limited,  recovered  a  judgment 
against  the  Oregon  Bailway  &  Navigation 
Company  for  the  sum  of  $68,131,  on  a  con- 
tract for  the  lease  of  a  railroad  owned  by  the 
plaintiff  in  the  suit,  which  had  been  leased 
to,  and  used  by,  the  defendant.  This  sum 
was  for  the  semi-annual  payment  of  rent,  in 
advance,  for  the  half-year  beginning  May 
15, 1884.  The  Oregonian  Bailway  Company, 
Limited,  was  organized  in  Scotland,  under 
what  are  called  "The  Companies'  Acts"  of^ 
•parliament  of  1862,  1867.  and  1877,  and  in" 
the  memorandum  of  association  it  is  declared 
that  its  principal  office  and  place  of  business 
is  at  Dundee.  The  defendant  in  the  action, 
the  Oregon  Bailway  &  Navigation  Company, 
was  organized  under  articles  of  incorporation 
filed  June  13, 1879,  according  to  the  statutes 
of  Oregon  on  that  subject,  and  its  principal 
office  is  declared  in  those  articles  to  be  at 
Portland,  Or.  After  many  amendments  to 
the  original  petition,  and  still  more  numer- 
ous amended  answers,  the  case  came  to  a 
hearing  before  the  court  on  a  demurrer  to 
the  answer  and  a  motion  to  strike  it  out. 
This  motion  was  denied,  but  the  demurrer 
was  sustained,  and,  as  the  pleadings  were 
supposed  to  present  all  the  issues  that  could 
arise  in  the  case,  a  judgment  was  rendered 
for  the  plaintiff,  to  review  which  this  writ  of 
error  is  prosecuted.  22  Ped.  Bep.  245,  and 
23  Fed.  Bep.  232. 

The  amended  petition  of  the  plaintiff  sets 
out  the  acts  of  parliament  under  which  it 
was  organized  as  a  corporation,  or  so  much 
thereof  as  is  necessary  to  an  understanding 
of  the  questions  presented  by  this  record,  and 
gives  in  full  its  "Memorandum  of  Associa- 
tion," and  also  what  are  called  its  "Articles 
of  Association."  This  memorandum,  after 
stating  the  name  of  the  company  as  above 
given,  and  tliat  its  registered  office  will  be 
situated  in  Scotland,  proceeds  to  give  the  ob- 
jects for  which  it  is  established,  as  follows: 

"  First.  The  building,  constructing,  recon- 
structing, equipping,    owning,    operating, 
leasing,  or  selling,  transferring,  or  disposing 
of,  or  purchasing,  or  otherwise  aoouirinf. 
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holding,  and  operating,  or  otherwise  using, 
working,  or  dealing  in  ail  or  any  such  rail- 
vay  or  rtulways,  railroad  or  railroads,  in  the 
state  of  Oregon  and  the  territory  of  Wash- 
ington, in  the  United  States  of  America,  or 
in  eitlier  of  them,  or  between  such  points 
in  said  state  or  territory  or  elsewhere  in 
JSTorth  America  as  may  from  time  to  time  be 
resolved  or  determined  upon  by  said  com- 
pany, aud  the  carrying  of  passengers,  goods, 
and  minerals,  and  all  other  traffic  and  freight 
on,  and  the  doing  and  performing  of  all 
other  acta,  deeds,  and  other  operations  con- 
nected with,  railways  and  railroads  in  the 
said  state  and  territory,  or  either  of  them,  or 

^elsewhere  in  North  America. 

*  '"Second.  The  building,  constructing, 
equipping,  owning,  and  operating,  or  the 
leasing,  selling,  transferring,  holding,  or 
acquiring,  by  purchase  or  otherwise,  and  the 
worlung  and  using  of  one  or  more  lines  or 
portions  of  lines  of  railroad  or  railway,  or 
parts  tliereof  from  (first)  the  city  of  Portland, 
or  the  city  of  Astoria,  in  the  state  of  Ore- 
gon, United  States  of  America,  or  from 
either  or  both  of  said  cities,  or  from  some 
other  point  or  place  on  the  "Willamette  or 
Columbia  riTera,  in  said  state  of  Oregon, 
through  any  part  or  portion  of  the  said  state 
of  Oregon  lying  west  or  south  of  the  Cascade 
range  of  mountains,  in  said  state,  to  some 
point  at  or  near,  in  or  upon  said  Cascade 
range  of  mountains;  (second)  from  thence, 
or  from  any  part  or  portion  of  the  western 
or  southwestern  part  of  said  state  of  Oregon, 
to  and  across  and  to  the  east  side  of  said  Cas- 
cade range  of  mountains,  through  a  pass  in 
said  mountains  at  or  near  that  forlc  or  branch 
of  the  Willamette  river  in  said  state  of  Ore- 
gon, known  as  the  '  middle'  forlt  or  branch 
of  said  river,  or  through  some  other  pass  in 
said  mountains,  within  one  hundred  miles 
north  or  south  of  said  middle  forlc  or  branch 
of  said  river,  where  shall  be  found  to  be,  on 
actual  survey,  the  easiest  and  most  practica- 
ble route  across  tlie  Cascade  range  of  moun- 
tains: (third,)  thence  through  that  portion  of 
said  state  of  Oregon  lying  east  of  said  Cas- 
cade range  of  mountains,  and  on  through 
the  territories  of  Washington  or  Idaho,  or  the 
states  of  Nevada  and  California,  in  the 
United  States  of  America,  or  through  all  or 
any  one  or  more  of  said  states  and  territories, 
to  a  connection  with,  or  without  malcing 
any  connection  with,  any  other  railway  or 
railways  in  either  of  said  states  of  Oregon, 
California,  or  Nevada,  or  territories  of  Wash- 
ington or  Idaho,  and  with  or  without  one  or 
more  branch  lines  (a)  running  north,  south, 
east,  or  west  from  said  main  line  on  the  east 
side  of  said  Cascade  range  of  mountains,  or 
(6)  running  from  said  main  line  on  the  west 
side  of  said  Cascade  range,  in  said  state  of 
Oregon,  forming  a  junction,  or  one  or  more 
Junctions,  with  said  main  line,  at  one  or 
more  points,  to  a  terminus  in  said  portion  of 
the  state  of  Oregon  west  of  said  Cascade 
range  of  mountains,  or  to  a  junction  with 
said  main  line,  or  to  a  terminus  or  termini 


at  one  or  more*5eaports  on  the  shores  of  the* 
PaciBo  ocean,  all  as  may  from  time  to  time 
be  determined  by  actual  surveys;  as  also  to 
purchase,  build,  construct,  own,  equip,  and 
operate,  or  to  enter  into  agreements  to  run 
over  or  to  lease  (1)  any  line  or  lines,  branch 
or  branches,  of  railway  or  railways,  railroad 
or  railroads,  that  may  connect  with  or  be- 
come attached  to,  or  meet  or  become  a  part 
of,  the  said  main  line  or  its  main  branch,  or 
any  of  its  branches  hereinl)efore  designated; 
or  (2)  such  other  main  or  branch  line  or  lines, 
or  extensions  of  any  railway  or  railways, 
railroad  or  railroads,  made  in  connection 
with  this  company's  main  line,  or  of  any  of 
its  branches,  or  separate  and  distinct  there- 
from, ail  in  such  manner  of  way  or  form, 
and  on  such  terms,  as  said  company  shall 
from  time  to  time  deem  advisable  and  for  its 
interests,  and  the  doing  and  performing  of 
all  other  operations  connected  with  said  des- 
ignated railway  or  railways,  railroad  or  rail- 
roads, or  branches  thereof,  or  in  connection 
with  other  railways  of  a  similar  or  different 
nature,  the  doing  and  performing  of  which 
this  said  company  shall  at  anytime  deem  ad- 
visable  and  for  its  Interests  in  the  carrying 
out  of  its  business. 

"Third.  The  building,  constructing,  par- 
chasing,  or  otherwise  acquiring,  holding, 
equipping,  owning,  and  operating,  or  the 
leasing  and  operating,  or  the  leasing,  equip- 
ping, and  operating,  or  the  selling,  transfer- 
ring, or  otherwise  disposing  of,  and  the  work- 
ing and  using  of  any  other  railway  or  rail- 
road, or  of  any  wharves,  jetties,  steam-boat, 
or  steam-ship,  stage,  or  of  any  canals,  lociu, 
bridge,  clay-road,  plank-road,  turnpike,  hack, 
truck,  or  express  lines,  or  any  other  line, 
lines,  or  means  for  the  transportation  of 
freight  or  passengers,  or  either  or  both,  now 
constructed  or  operated  in  whole  or  in  part, 
or  which  may  be  hereafter  constructed  or 
operated  in  whole  or  in  part,  in  either  of  the 
said  states  of  Oregon,  California,  or  Nevada, 
or  Biiid  territories  of  Washington  or  Idaho, 
and  that  whether  in  connection  with  or  sepa- 
rate and  distinct  from,  and  as  line  or  means 
independent  of,  said  railway  or  railways,  rail- 
road or  railroads,  so  to  be  built,  constructed, 
purchased,  owned,  equipped,  or  operated  as 
aforesaid  by  this  company." 

The  petition  also  avers  tliat  the  company 
has  complied  with  the  statute  of  Or^on. 
which  authorizes  corporations  of  foreign 
•;ountries  to  do  business  in  that  state  upon* 
complying  with  certain  requirements.  On 
this  averment  no  issue  is  raised.  It  also  al- 
leges that  on  August  1, 1881,  the  plaintiff,  by 
an  indenture  of  lease,  demised  to  the  defend- 
ant a  certain  railway  or  railroad  owned  by  tiio 
plaintiff,  in  the  state  of  Oregon,  with  its 
stations,  depots,  and  other  property  connected 
therewith,  for  a  term  of  96  years  from  the 
date  of  the  lease;  and  that  the  defendant,  by 
the  terms  of  said  indenture,  covenanted  and 
agreed  to  pay  the  plaintiff  therefor  the  yearly 
rental  of  £28,000,  in  equal  half-yearly  pay- 
ments, on  the  15  tb  of  May  and>tbe  11th  of 
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November  in  eneh  year,  in  advance.  It 
then  proceeds  to  aQege  "that  upon  the  execu- 
tion of  said  indenture  of  lease  tbe  said  de- 
fendant entered  into  possession  of  said  de- 
mised property,  and  has  continued  in  the  en- 
joyment of  the  same  to  the  present  time,  but 
that  on  tbe  15th  of  May,  1884,  the  defendant, 
pretending  that  neither  it  nor  the  plaintiff 
was  authorized  or  empowered  by  law  to  enter 
into  said  indenture  of  lease,  tendered  and  of- 
fered to  restore  possession  of  said  demised 
property  to  plaintiff  in  its  then  condition," 
and,  disavowing  the  obligation  of  the  lease, 
refused  to  pay  any  further  rent,  wherefore 
the  plaintifE  prays  judgment  for  tbe  sum  of 
8t)8,131. 

The  substance  of  the  numerous  answers 
and  aniended  answers  is  that  the  defendant 
denies  that  the  plaintiff  has  any  corporate 
existence;  avers  that  it  had  no  power  or  au- 
thority to  malce  the  contract  or  lease,  as  stated 
in  the  petition ;  and  that  the  contract,  al- 
though signed  by  the  president  of  the  defend- 
ant company,  with  the  seal  of  that  company 
attached,  and  tbe  signature  of  the  secretary, 
by  order  of  its  l>oard  of  directors,  is  also  with- 
out legal  authority,  and  is  not  binding  upon 
the  defendant.  In  fact,  the  essence  of  tlie  de- 
fense and  of  the  whole  controversy  is  whether 
these  companies  had  power  under  their  or^ 
ganization  as  corporations  to  make  the  con- 
tract of  lease  which  is  the  foundation  of  this 
action. 

*  The  defendant  avers  that  it  has  fully  paid 
the  rent  due  under  tbe  lease  for  the  term  end- 
ing May  15,  1881,  from  which*  time  it  dis- 
avowed the  obligatory  force  of  tbe  contract, 
and  offered  to  return  and  deliver  up  to  the 
plaintiff  all  the  property  it  held  under  the 
lease.  *  It  appears  also  by  the  pleadings,  both 
on  the  part  of  the  plaintiff  and  defendant, 
tliat  they  entered  into  an  agreement,«by  which 
the  defendant  company  was  to  continue  to 
use  the  road  for  the  time  being,  in  order  to 
prevent  serious  loss*ari8ing  from  the  disrup- 
tion of  ttie  relations  of  the  two  railroiids,  but 
that  such  use  was  not  to  be  construed  as  be- 
ing under  the*  lease,  nor  as  binding  either 
party  beyond  what  the  law  would  imply  if 
this  arrangement  had  not  been  made.  There 
is  'also  an  averment  in  the  petition  that  the 
property  was  not  in  the  same  condition  wlien 
the  offer  to  return  it  was  made  as  it  was 
when  it  was  received;  but  this  is  denied  in 
the  answer,  and,  as  no  proof  was  taken  in  re- 
gard to  that  fact,  it  can  make  no  figure  in  the 
case  as  presented  to  this  court. 

*  The  two  questions  presented  on  this  de- 
murrer, and  the  only  ones  necessary  to  be 
considered,  are:  First,  wliether  the  plaintiff, 
the  Oregonian  Railway  Company,  Limited, 
organized  under  the  laws  of  Great  Britain, 
with  such  aid  as  the  statute  of  Oregon  gives 
to  it  in  reference  to  business  done  in  tliat 
state,  had  the  power  to  lease  its  railroad  to 
the  defendant  company;  and, second,  whether 
tbe  Oregon  Railway  &  Navigation  Company, 
the  defendant  in  the  action,  organized  under 
tbe  laws  of  the  state  of  Oregon,  had  tbe  legal 


capacity  and  lawful  power  to  make  said  leas* 

on  its  part. 

Although  the  lease  Itself,  which  is  the 
foundation  of  this  action,  is  not  found  in  the 
pleadings  nor  in  the  record,  the  statements 
in  regard  to  it,  made  by  the  petition,  amended 
petition,  and  answers,  leave  no  question  as 
to  its  nature  or  character,  so  far  as  it  affects 
the  two  questions  here  suggested. 

It  may  l9e  considered  as  the  established  doc- 
trine of  this  court  in  regard  to  the  powers  of 
corporations,  that  they  are  such  and  sucli 
only  as  are  conferred  upon  them  by  the  acts 
of  the  legislature  of  the  several  states  under 
which  they  are  organized.  A  corporation  in 
this  country,  whatever  it  may  have  been  in 
England  at  a  time  when  the  crown  exer- 
cised the  right  of  creating  such  bodies,  can 
only  have  an  existence  under  the  express  law 
of  the  state  or  sovereignty  by  which  it  is  cre- 
ated. And  these  powers,  where  they  do  not 
relate  to  municipal  corporations  exercising 
authority  conferred  solely  for  the  benefit  of 
the  public,  and  in  some  sense  parts  of  the 
body  politic  of  tbe  state,  have  in  this  conn- 
try,  until  within  recent  years,  always  been 
conferred  by  special  acts  of  the  legislative 
body  under  which  they  claim  to  exist.  But 
the  rapid  growth  of  corporations,  which  have 
come  to  take  a  part  in  all  or  nearly  all  of  the 
business  operations  of  the  country,  and  es- 
pecially in  enterprises  requiring  large  aggre- 
gations of  capitsd  and  individual  energy,  as 
well  as  tlieir  success  in  meeting  the  needs  of 
a  vast  number  of  most  important  commer- 
cial relations,  have  demanded  the  serious  at- 
tention and  consideration  of  law-makers. 
And,  while  valuable  services  have  been  ren- 
dered to  the  public  by  this  class  of  organiza- 
tions, which  have  stimulated  their  formation 
by  numerous  special  acts,  it  came  at  last  to 
be  perceived  that  they  were  attended  by  many 
evils  in  their  operation,  as  well  as  much 
good,  and  that  the  hasty  manner  in  which 
they  were  created  by  tbe  legislatures— some-^ 
times  witb*exclu8ive  privileges,  often  with-r 
out  due  consideration  and  under  the  influ- 
ence of  improper  motives — ^frequently  led  to 
bad  results.  Whether  It  was  this  considera- 
tion, or  mainly  the  desire  to  fix  some  more 
uniform  rule  by  which  the  rights  and  pow- 
ers of  private  corporations,  or  those  for  pe- 
cuniary profit,  should  come  into  existence,  it 
is  certain  that  not  many  years  ago  state  con- 
stitutions which  were  formed  or  remodeled 
came  to  have  in  them  a  provision  like  that 
which  is  now  to  be  found  in  the  constitution 
of  the  state  of  Oregon,  art.  11,  §  2:  "Cor- 
porations may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  laws,  ex- 
cept for  municipal  purposes.  All  laws 
passed  pursuant  to  this  section  m^y  be  al- 
tered, amended,  or  repealed,  but  not  so  as 
to  impair  or  destroy  any  vested  corporate 
rights. " 

Outside  of  the  powers  conferred  and  the 

privileges  granted  to  these  organizations  by 

the  statutes  under  which  they  exist,  they  are 

in  all  the  states  of  tbe  Union,  wtiiob,  Ilka 
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Oregon,  have  the  common  law  as  the  fonn- 
dation  of  their  jurisprudence,  governed  by 
that  common  law;  and  it  is  the  establislied 
doctrine  of  this  court,  and,  with  some  excep- 
tions, of  the  states  in  which  that  common 
law  prevails,  as  well  as  of  Great  Britain,  from 
which  It  is  derived,  that  such  a  corporation 
can  exercise  no  power  or  authority  which  is 
not  granted  to  it  by  the  charter  under  which 
it  exists,  or  by  some  other  act  of  tlie  legisla- 
ture which  granted  tliat  charter.  This  prop- 
osition has  been  before  this  court  more  than 
once  in  recent  years.  It  was  very  fully  con- 
sidered in  Thomas  v.  Railroad  Cki.,  101  U.S. 
71,  which  resembled  the  case  before  ns  in 
several  important  features.  The  Millville  & 
Glassboro  Railroad  Company,  incorporated 
under  the  laws  of  Kew  Jersey,  entered  into 
an  agreement  with  Thomas  and  others  for 
the  lease  of  its  railroad  to  them  for  20  years. 
It  was  agreed  that  the  company  might  at  any 
time  terminate  the  lease  and  retake  posses- 
sion of  the  railroad;  in  which  case  any  loss 
or  damage  incurred  by  the  lessees  should  be 
-equitably  adjusted  by  arbitration,  and  the 
H amount  be  paid  by  the  company.  This  con- 
*  tract  was  made  in  1859,  and  the'lessees  took 
control  of  the  property,  and  used  it  until 
1867.  when  they  were  served  with  a  notice 
by  the  lessor  terminating  the  lease.  A  suit 
was  brought  to  recover  the  damages  men- 
tioned in  the  contract,  which  came  from  the 
circuit  court  of  the  United  States  for  the 
Eastern  district  of  Pennsylvania  to  this  couit, 
where  it  was  very  elaborately  argued,  and  re- 
ceived the  earnest  consideration  of  the  court, 
as  may  be  perceived  from  the  report  of  the 
case.  The  opinion,  which  was  concurred  in 
by  all  the  judges  who  sat  in  the  case,  contains 
a  full  review  of  the  decisions  of  the  English 
courts  on  the  subject  discussed,  and  also  of 
previous  decisions  of  this  court.  The  ques- 
tion turned  altogether  upon  the  power  of  the 
railroad  company,  under  its  charter  and  the 
laws  of  Kew  Jersey,  to  make  the  lease  by 
which  its  road  was  turned  over  for  20  years 
to  ttie  absolute  control  of  otiier  parties.  The 
right  to  do  this  was  asserted  under  the  fol- 
lowing language  in  the  charter  of  the  com- 
pany: "That  it  shall  be  lawful  for  the  said 
company,  at  anytime  during  the  continuance 
of  its  charter,  to  make  contracts  and  engage- 
ments with  any  other  corporation,  or  with 
Individuals,  for  the  transporting  or  convey- 
ing any  kinds  of  goods,  produce,  merchan- 
dise, freight,  or  passengers,  and  to  enforce 
the  fulfillment  of  such  contracts."  But  the 
court  said  that  it  was  impossible  under  any 
sound  rule  of  construction  to  find  in  this  lan- 
guage a  permission  to  sell,  lease,  or  transfer 
to  others  the  entire  railrcxid  and  the  rights 
and  franchises  of  the  corporation. 

The  cases  of  Iron  Co.  v.  Riche,  L.  B.  7  H. 
L.  653,  decided  in  the  house  of  lords  in  1875, 
and  Railways  Co.  v.  Railway  Co.,  11 C.  B.  775, 
were  also  reviewed,  with  several  others  of  a 
similar  character  from  the  reports  of  the 
highest  courts  of  England,  in  which,  as  this 
court  said,  "the  broad  doctrine  was  estab- 


lished that  a  contract  not  within  the  scope 
of  the  powers  conferred  on  the  corporation 
cannot  be  made  valid  by  the  assent  of  every 
one  of  the  shareholders,  nor  can  it  by  any 
partial  performance  become  the  foundationw 
of  a  right  of  action."  'Reference  was  also? 
made  in  the  same  opinion  to  the  case  of  Bail- 
road  Co.  V.  Winans,  17  How.  SO,  which  held 
that  a  corporation  which  has  undertaken  to 
construct  and  operate  a  railroad  cannot,  by 
alienating  its  right  to  use,  and  its  powers  of 
control  and  supervision,  avoid  the  responsi- 
bility that  It  assumed  in  accepting  the 
charter.  The  court  said:  "The  corporation 
cannot  absolve  itself  from  the  performance  of 
its  obligations  without  the  consentofthelegis- 
latnre. "  To  this  effect  were  cited  Beman  v. 
Ruflord,  1  Sim.  (N.  S.)  550,  and  Winch  v. 
Railway  Co.,  IS  Eng.  Law  &  Eq.  506.  Aft- 
erwards, In  Railroad  Co.  v.  Steam-Boat  Co., 
107  U.  S.  98,  2  Sup.  Ct.  Rep.  221,  the  case 
of  Thomas  y.  Railroad  Co.,  supra,  was  re- 
ferred to  with  approbation.  Still  later,  la 
the  case  of  Railroad  Co.  v.  Railroad  Co.,  118 
U.  S.  290,  309,  6  Sup.  Ct.  Rep.  1094.  where 
the  whole  question  was  reconsidered  after  a 
full  argument,  the  conclusion  was  stated  in 
the  following  language:  "We  think  it  may 
be  stated  as  the  just  result  of  these  cases,  and 
on  sound  principle,  that  unless  specially  au- 
thorized by  its  charter,  or  aided  by  some  other 
legrislati  ve  action,  a  railroad  company  cannot, 
by  lease  or  any  other  contract,  turn  over  to 
another  company,  for  a  long  period  of  time, 
its  road  and  all  its  appurtenances,  the  use  of 
its  franchises,  and  the  exercise  of  its  powers, 
nor  can  any  other  railroad  company,  without 
similar  authority,  make  a  contract  to  receive 
and  operate  such  road,  franchises,  and  prop- 
erty of  the  first  corporation,  and  that  such  a 
contract  is  not  among  the  ordinary  powers 
of  a  railroad  company,  and  is  not  to  be  pre- 
sumed from  the  usual  grant  of  powers  in  a 
railroad  charter. "  It  may  be  considered  that 
this  is  the  law  of  the  state  of  Oregon,  except 
as  it  has  been  altered  or  modified  by  its  con- 
stitution  and  statutes. 

We  are  here  met  with  an  embarrassment 
arising  out  of  the  circumstance  that  neither 
the  plaintiff  nor  the  defendant  in  the  present 
case  professes  to  exercise  its  powers  under 
any  special  charter  conferred  on  it  by  the 
legislature  of  Oregon.  That  state,  in  accord-* 
ance  with  the  principle  laid  down  in  ita*con-? 
stitution,  to  which  we  have  already  referred, 
passed  general  laws  for  the  formation  of 
private  corporations.  See  Laws  Or.  (Deady's 
Comp.)  c.  8.  Under  title  1,  section  1  reads 
as  follows:  "  Whenever  three  or  more  persons 
shall  desire  to  incorporate  themselves  for  the 
purpose  of  engaging  in  any  lawful  enterprise, 
business,  pursuit,  or  occupation,  they  may  do 
so  in  the  manner  provided  in  this  act,"  Pro- 
vision is  then  made  for  the  manner  in  which 
these  persons  shall  constitute  themselves  a 
corporation,  by  filing  articles  of  association, 
acknowledged  before  a  proper  officer,  in  the 
office  of  the  secretary  of  state,  and  in  tliat  of 
the  clerk  of  the  county  where  the  business  is 
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to  be  carrrled  on.  What  these  articles  sball 
contain  is  specifled  with  some  particularity. 
But  title  2  of  the  same  chapter  is  more  im- 
portant in  regard  to  the  matter  at  issue,  be- 
Cftuse  it  relates,  among  other  things,  to  cor- 
porations which  are  organized  for  the  con- 
struction of  railroads.  The  mode  of  their 
formation  is  the  same  as  that  of  those  coming 
under  title  1.  but  the  declaration  of  the 
powers  which  may  be  exercised  by  railroad 
corporations  may  become  important  in  the 
consideration  of  the  present  case. 

By  the  act  of  the  legislature  of  October  21, 
1878.  (Sess.  Laws,  95,)  it  is  provided  "that 
any  foreign  corporation  incorporated  for  the 
purpose  of  constructiAg,  or  constructing  and 
operating,  or  for  the  purpose  of,  or  with  the 
power  of,  acquiring  and  operating,  any  rail- 
way, •  •  *  shall,  on  compliance  with 
the  laws  of  this  state  for  the  regulation  of 
foreign  corporations  transacting  business 
therein,  have  the  same  rights,  powers,  and 
privileges"  as  a  domestic  corpon&ion  formed 
tar  such  purpose,  and  no  more.  When  we 
have  found,  therefore,  what  powers  were  con- 
ferred by  the  laws  of  Oregon  on  the  defend- 
ant corporation  in  this  case,  we  shall  also 
have  determined  that  the  powers  of  the  plain- 
tiff corporation  were  no  greater,  with  regard 
to  the  same  subject-matter,  so  for  as  the 
statutes  are  concerned,  except  as  it  may  be 
shown  that  other  powers  are  given  by  some 
express  statute.  It  may  also  be  conceded  at 
the  outset  of  the  argument  that  the  memo- 
Srandum  made  under  the  companies'  act  of 
•  1862*by  the  plaintifl.  and  the  articles  of  asso- 
ciation made  under  the  laws  of  Oregon  by 
the  defendant,  both  contain  declarations  of 
the  powers  of  these  companies,  and  of  each  of 
them,  to  buy  or  sell  or  lease  railroads.  The 
only  question,  therefore,  to  be  considered  is 
whether  this  declaration  of  power  is  author- 
ized by  the  laws  of  Oregon.  It  is  argued 
that  the  articles  of  association  under  the 
Oregon  law,  and  the  memorandum  of  associ- 
ation under  the  companies'  acts  of  Great 
Britain,  are  themselves  the  equivalent  of  an 
act  of  incorporation  by  the  legislature,  and 
that  whatever  is  found  as  a  grant  of  power, 
or  description  of  the  purpose  of  the  company, 
set  forth  in  such  articles  or  memorandum,  is 
tantamount  to  a  legislative  act.  A  phrase  in 
the  opinion  of  the  court  in  Thomas  v.  Bail- 
road  Co.,  supra,  is  cited  as  supporting  this 
proposition,  namely:  "The  memorandum  of 
association,  as  Lord  Cairns  said,  stands  in 
place  of  a  legislative  charter."  But  what 
was  meant,  both  by  Lord  Cairns  and  by  this 
court,  was  that  anything  not  claimed, 
granted,  or  described  in  such  instrument  in 
relation  to  the  powers  and  business  of  the 
corporation  could  not  be  held  to  be  a  part  of 
them  by  construction;  in  other  words,  tliat 
its  powers  could  not  exceed  those  enumerated 
therein.  It  was  necessarily  implied  in  such 
•  remark  that  anything  in  such  articles  or 
memorandum,  not  warranted  by  the  statutes 
in  question,  authorizing  the  formation  of 
corporate  bodies,  was  void  for  want  of  au- 


thority. Of  course  any  authority  for  the  ex- 
ercise of  corporate  powers,  derived  from  the 
laws  of  Oregon,  must  he  in  accord  with  the 
constitution  of  that  state  and  its  statutes 
upon  that  subject.  The  constitutional  pro- 
vision above  quoted,  that  corporations  shall 
not  be  created  by  special  laws,  but  may  be 
formed  under  general  laws,  implies  that  no 
private  corporation  could  be  created  there- 
after until  such  general  law  had  been  en- 
acted, and  that  it  thereupon  became  the  fun- 
damental law  of  the  state  in  regard  to  all 
corporations  formed  under  it.  It  is  idle  to 
say,  therefore,  that  any  corporation  could  as- 
sume to  itself  powers  of  action  by  the  mere 
declaration  in  its  articles  or  memorandum 
that  it  possessed  them. 

We  have  examined  with  much  care  the  twoj^ 
8tatutes*already  referred  to  concerning  incor^* 
poration,  enacted  in  accordance  with  that 
constitutional  provision,  and  do  not  find  any 
express  authority  for  a  railroad  company  to 
lease  its  road  for  an  indefinite  period,  or  for 
it  to  take  such  a  lease;  nor  are  we  able  to  find 
any  general  language  in  those  statutes,  or 
either  of  them,  in  relation  to  the  powers  that 
may  be  conferred  upon  corporations  which 
justifies  a  departure  from  the  principles  laid 
down  in  Thomas  v.  Railroad  Co.  It  is  to  be 
remembered  that  where  a  statute  making  a 
grant  of  property,  or  of  powers,  or  of  fran- 
chises, to  a  private  individual,  or  a  private- 
corporation,  l>ecomes  the  subject  of  construc- 
tion as  regards  the  extent  of  the  grant,  the- 
universal  rule  is  that  in  d6ubtful  points  the- 
construction  shall  be  against  the  grantee,  and 
in  favor  of  the  government  or  the  general 
public.  As  was  said  in  the  case  of  Charles 
Biver  Bridge  v.  Warren  Bridge,  11  Pet.  420: 
"In  this  court  the  principle  is  recognized  that 
in  grants  by  the  public  nothing  passes  by  im- 
plication." See,  also,  Railroud  Co.  v.  Litch- 
field, 23  How.  66;  Turnpike  Co.  v.  Illinois, 
96  U.  S.  63.  Therefore,  if  the  articles  of  as- 
sociation of  these  two  corporations,  instead 
of  being  the  mere  adoption  by  the  corporators 
themselves  of  the  declaration  of  tlieir  own 
purposes  and  powers,  had  been  an  act  of  the 
legislature  of  Oregon  conferring  such  powers 
on  the  corporations,  they  would  be  subject  to 
the  rule  above  stated,  and  to  rigid  construc- 
tion in  regard  to  the  powers  granted.  How 
much  more,  then,  should  this  rule  be  applied, 
and  with  how  much  more  reason  should  a 
court  called  upon  to  determine  the  powers 
granted  by  these  articles  of  association  con- 
strue them  rigidly,  with  the  stronger  leaning 
in  doubtful  cases  in  favor  of  the  public  and 
against  the  private  corporation. 

We  have  to  consider,  when  such  articles 
become  the  subject  of  construction,  that  they 
are  in  a  sense  ex  parte;  their  formation  and 
execution, — what  shall  be  put  into  them  as 
well  as  what  shall  be  left  out, — do  not  take 
place  under  the  supervision  of  any  otilcial  au- 
thority whatever.  They  are  the  produc- 
tion of  private  citizens,  gotten  up  in  the  in- 
terest of  the  parties  who  propose  to  become^ 
corporators,  and  stimulated  by  theii*zeal  far* 
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the  personal  advantage  of  the  parties  con- 
cerned rather  than  the  general  good.  These 
Articles,  when  signed  by  the  corporators,  ac- 
knowledged before  any  justice  of  the  peace  or 
notary  public,  and  filed  in  the  office  of  the 
secretary  of  state  and  the  clerk  of  the  proper 
connty,  become  complete  and  operative. 
They  are,  so  far  as  framed  in  accordance 
with  law,  a  substitute  for  legislation,  put  in 
the  place  of  the  will  of  the  people  of  the  state, 
formerly  expressed  by  acts  of  the  legislature. 
liTeither  the  officer  who  takes  such  acknowl- 
edgment, nor  those  who  file  the  articles,  hare 
any  power  of  criticism  or  rejection.  The 
duty  of  the  first  is  to  certify  to  the  fact,  and 
of  the  second  to  simply  mark  them  filed  as 
public  documents,  in  their  respective  offices. 
These  articles,  which  necessarily  assume  by 
the  sole  action  of  the  corporators  enormous 
powera,  many  of  which  have  been  heretofore 
considered  of  a  public  character,  sometimes 
affecting  the  interests  of  the  public  very 
largely  and  very  seriously,  do  not  commend 
themselves  to  the  judicial  mind  as  a  class  of 
Instruments  requiring  or  justifying  any  very 
liberal  construction.  Where  the  question  is 
whether  they  conform  to  the  authority  given 
by  statute  in  regard  to  corporate  organiza- 
tions, it  is  always  to  be  determined  upon  just 
construction  of  the  powers  granted  therein, 
with  a  due  regard  for  all  the  other  laws  of 
the  state  upon  that  subject,  and  the  rule  stat- 
ed above.  It  is  not  urged  with  much  appar- 
ent confidence  that  there  is  anything  in  the 
general  provisions  of  the  laws  of  Oregon,  in 
relation  to  the  formation  of  private  corpora- 
tions, which  are  to  be  found  in  chapter  8, 
tits.  1,  2,  Deady's  Gomp.,  which  by  express 
terms  authorizes  a  corporation  to  include 
within  the  powers  enumerated  in  its  articles 
of  association  that  of  making  sucti  a  lease  as 
the  one  which  is  the  subject  of  this  action. 
Arguments  based  upon  these  laws  are  found- 
ed upon  the  implication  that  building  rail- 
roads is,  within  the  meaning  of  section  1, 
tit.  1,  a  "lawful  enterprise,  business,  pursuit, 
or  occupation;"  and  the  furtlier  inference 
that  the  power  of  leasing  a  railroad,  either  as 
a  lessor  or  a  lessee,  is  one  which  is  incident 
^and  proper  to  the  pursuit  of  the  lawful  busl- 
-•  nessofconstructingand  operating  a  railroad. 
The  same  argument  is  drawn  from  the  gen- 
eral fact  that  title  2  recoj^nizes  tlie  authority 
of  corporations  organized  for  the  construction 
of  railroads,  macadamized  roads,  plank-roads, 
clay-roads,  canals,  or  bridges,  to  appropriate 
lands  for  their  necessary  uses  by  the  exercise 
of  the  ri^ht  of  eminent  domain,  in  the  man- 
ner pointed  out. 

Tlie  language  of  t)ie  statute  of  New  Jer- 
sey, (quoted  in  Thomas  v.  Railroad  Co., 
supra,)  under  whicli  it  was  urged  that  the 
railroad  company  had  authority  to  make  the 
lease  in  controversy,  was  quite  as  general 
and  as  liberal  in  its  description  of  the  powers 
which  tliat  corporation  was  authorized  to  ex- 
«rcise  as  anything  to  be  found  in  the  Oregon 
statutes.  In  fact,  in  the  authority  which  was 
given  to  that  company  in  regard  to  making 


contracts  for  the  transportation  of  passen* 
gers  and  freight,  and  the  doing  of  a  general 
railroad  business  with  other  corporations  and 
private  persons,  it  approaches  nearer  the 
power  to  make  leases  than  anything  which 
is  to  be  found  in  the  laws  of  Oregon ;  yet  this 
court  held  that,  although  it  was  a  direct  au- 
thority from  the  legislature  itself,  and  not 
subject  to  the  restrictive  criticisms  above 
suggested,  the  lease  made  in  that  case  was 
ultra  vires,  and  without  authority  on  the 
part  of  the  company.  Another  important 
consideration  to  be  observed,  peculiarly  ap- 
plicable to  the  acts  of  corporations  formed  by 
the  corporators  themselves,  declaring  what 
business  they  are  about  to  pursue,  and  the 
powers  which  they  purpose  to  exercise  in 
carrying  it  on,  is,  that  while  the  thing  to  be 
done  may  be  lawful  in  a  general  way,  there 
are  and  must  be  limitations  upon  the  means 
by  which  it  is  to  be  done  or  the  purpose  car- 
ried out,  which  the  articles  of  incorporation 
cannot  remove  or  violate.  A  company  might 
be  authorized  by  its  articles  to  establish  a 
large  manufactory  in  a  particular  locality, 
and  might  be  held  to  be  a  valid  incorporation 
with  sufficient  powers  to  prosecute  the  busi- 
ness described;  but  such  articles,  although 
mentioning  the  particular  place,  would  not 
empower  the  company,  in  the  exercise  of  the 
power  thus  conferred,  to  carry  on  a  business 
injurious  to  the  health  or  comfort  of  thoseg 
living  in  that  vicinity.  *  Instances  might  be* 
multiplied  in  which  powers  described  in  gen- 
eral terms  as  belonging  to  the  objects  of  the 
parties  who  thus  become  incorporated  would 
be  valid;  but  the  corporation,  in  carrying  out 
this  general  purpose,  would  not  be  author- 
ized to  exercise  the  powers  necessary  for  so 
doing  in  any  mode  which  the  law  of  the  state 
would  not  justify  in  any  private  person  or 
any  unincorporated  body.  The  manner  in 
which  these  powers  shall  be  exercised,  and 
their  subjection  to  the  restraint  of  the  gen- 
eral laws  of  the  state,  and  its  general  princi- 
ples of  public  policy,  are  not  in  any  sense  en- 
larged by  inserting  in  the  articles  of  associa- 
tion the  authority  to  depart  therefrom. 

In  the  absence  of  anything  in  the  general 
incorporation  act,  we  are  referred  to  several 
statutes  of  the  state  of  Oregon,  which,  while 
not  specifically  granting  to  railroad  com- 
panies the  right  to  lease  their  property  or  to 
take  other  railroads  under  lease  from  their 
owners,  are  supposed  by  implication  to  reo- 
oxnize  such  right  in  all  railroad  companies. 
We  are  furnislied  with  a  list  of  statutes  of 
that  state  in  which  the  word  "assigns"  ia 
used  in  regard  to  corporations  generally  in 
the  phrase  "successors  or  assigns,"  from 
whicli  it  is  sought  to  imply  the  general  propo- 
sition that  a  corporation  may  assign  all  its 
property.  A  special  reference  is  made  to  the 
act  of  October  22,  1880,  by  which  the  legis- 
lature granted  to  the  "Oregonian  Railway 
Company,  Limited,  the  right  of  way  and  sta- 
tion grounds  over  the  state  lands,  and  ter^ 
minal  facilities  up3n  the  public  grounds  at 
the  city  of  Portland."    The  preamble  to  this 
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■tatate  la  quite  lengthy,  and,  taken  in  oon> 
nection  with  the  enacting  clause,  shows  very 
plainly  that  the  principal  object  aimed  at  was 
to  give  to  tliat  company,  so  far  as  the  legis- 
lature could  do  so,  certain  rights,  privileges, 
and  easements  upon  the  public  grounds, 
streets,  and  levee  in  that  city,  on  and  near 
the  banks  of  the  Willamette  river,  for  its  de- 
pots and  wharves,  and  the  operations  of  its 
railroad.  After  these  are  fully  specified,  a 
proviso  is  added:  "That  the  said  Oregonian 
Bailway  Company,  Limited,  or  its  assigns, 
shall  have  no  power  to  sell,  convey,  or  assign 
gthe  premises  or  rights  hereby  granted,  or  any 

•  part  or  parcel  thereof,  to  any  personT  persons, 
firm,  or  corporation,  save  only  with,  and  as 
part  and  parcel  of,  and  as  appurtenant  to,  the 
railway  now  built  and  owned  by  said  com- 
pany, and  now  in  process  of  construction  by 
it. "  It  is  strenuously  argued,  and  with  some 
degree  of  plausibility,  that  the  language  of 
this  proviso,  and  the  use  of  the  words  "suc- 
cessors" and  "assigns"  in  other  statutes, 
which  are  referred  to,  imply  that  by  the  law 
of  Oregon  railroad  companies  may  make,  and 
must  be  supposed  to  be  capable  of  making, 
assignments.  But  whatever  may  have  been 
the  intent  in  the  minds  of  the  legislators  in 
using  these  words,  it  is  not  precisely  the 
form  in  which  we  would  expect  to  find  a  grant 
of  the  power  to  sell,  to  lease,  or  to  transfer 
the  title,  ownership,  or  use  of  railroad  lines, 
the  property  belonging  thereto,  and  the  fran- 
chises necessary  to  carry  them  on,  by  one  cor- 
poration to  another. 

One  of  the  most  important  powers  with 
which  a  corporation  can  be  invested  is  the 
right  to  sell  out  its  whole  property,  together 
with  the  franchises  under  which  it  is  oper- 
ated, or  the  authority  to  lease  its  property  for 
a  long  term  of  years.  In  the  case  of  a  rail- 
road company  these  privileges,  next  to  the 
right  to  build  and  operate  its  railroad,  would 
be  the  most  important  which  could  be  given 
it,  and  this  idea  would  impress  itself  upon 
the  legislature.  Naturally,  we  wonld  look 
for  the  authority  to  do  these  things  in  some 
express  provision  of  law.  We  would  sup- 
pose that  if  the  legislature  saw  fit  to  confer 
such  rights  it  would  do  so  in  terms  which 
could  not  be  misunderstood.  To  infer,  on 
the  contrary,  that  it  either  intended  to  con- 
fer them,  or  to  recognize  that  they  already  ex- 
isted, by  the  simple  use  of  the  word  "as- 
signs,"— a  very  loose  and  indefinite  term, — 
is  a  streteh  of  the  power  of  the  court  in  mak- 
ing implications  which  we  do  not  feel  to  be 
Justified.  The  legislators  who  enacted  these 
statutes  may  have  had  an  idea  that  there 
were  certain  things  which  corporations  could 
assign ;  they  may  have  used  the  expressions 
to  which  we  have  referred  in  a  very  loose, 
Instead  of  a  technical,  sense;  or  they  may 
have  supposed  that  cases  might  arise  where 
10  railroad  property  going  by  some  operation  of 

*  law,  as  bankruptcy  or'foreclosure,  from  the 
bands  of  its  original  owners  into  the  posses- 
sion of  other  persons,  would  justify  the  de- 
scription of  the  latter  by  the  words  "succes- 


sors or  assigns. "  In  using  these  terms  they 
may  have  thought  that  authority  might  be 
given  by  future  statutes,  either  generally  to 
all  corporations  or  to  some  special  organiza- 
tion, to  sell  or  transfer  the  corporate  property, 
or  some  part  of  it.  But  whatever  may  have 
been  their  purpose,  we  think  the  argument 
is  a  forced  one,  which  would  vest  in  railrostd 
companies  the  general  power  to  sell  or  lease 
their  property  or  franchises,  or  to  make  con- 
tracts to  buy  or  take  leases  of  the  same  from 
other  railroad  corporations,  from  the  use 
which  is  made  of  these  indefinite  terms  "suc- 
cessors or  assigns."  This  question  came  up 
in  Thomas  v.  Bailroad  Co.,  supra,  in  which, 
as  already  stated,  a  lease  by  the  railroad  com- 
pany of  its  road  and  corporate  franchises  was 
held  to  be  void.  While  the  lease  was  in  full 
operation,  an  act  was  passed  by  the  legisla- 
tnre  of  New  Jersey  declaring  it  unlawful  for 
the  directors,  lessees,  or  agents  of  that  rail- 
road company  to  charge  more  than  three  and 
a  half  cents  per  mile  for  the  carrying  of  pas- 
sengers. It  was  insisted  that  this  use  of  the 
word  "lessees"  applied  to  the  then  existing 
lessees  of  that  road,  and  operated  as  a  ratifi- 
cation by  the  state  legislature  of  the  lease 
under  which  they  held  it.  In  discussing  this 
subject  the  court  said:  "It  may  be  fairly  in- 
ferred that  the  legislature  knew  at  the  time 
the  statute  was  passed  that  the  plaintiffs  were 
running  the  road,  and  claiming  to  do  so  as 
lessees  of  the  corporation.  It  was  not  im- 
portant for  the  purpose  of  the  act  to  decide 
whether  this  was  done  under  a  lawful  con- 
tract or  not.  No  inquiry  was  probably  made 
as  to  the  terms  of  that  lease,  as  no  informii- 
tion  on  that  subject  was  needed.  The  legis- 
lature was  determined  that  whoever  did  run 
the  road  and  exercise  the  franchises  conferred 
on  the  company,  and  under  whatever  claim 
of  right  this  was  done,  should  be  bound  by 
the  rates  of  fare  established  by  the  act. 
Hence,  without  undertaking  to  decide  in 
whom  was  the  right  to  the  control  of  the 
road,  language  was  used  which  included  the 
directors,  lessees,  and  agents  of  the  railroad.g 
*The  mention  of  the  lessees  no  more  implies  a* 
ratification  of  the  contract  of  lease  than  the 
word  'directors'  would  imply  a  disapproval  of 
the  contract  It  is  not  by  such  an  incidental 
use  of  the  word  'leasees,'  in  an  effort  to  make 
sure  that  all  who  collected  fares  sliould  be 
bound  by  the  law,  that  a  contract  unauthor- 
ized by  the  charter,  and  forbidden  by  public 
policy,  is  to  be  maile  valid,  and  ratified  by 
the  state."  Page  85.  This  language  applies 
with  great  force  to  the  attempt  which  is  made 
in  this  case  to  deduce  from  the  use  of  the  word 
"assign"  in  the  act  of  October  22.  1380,  a 
recognition  of  the  power  of  the  railroad  com- 
pany to  sell  or  assign  its  entire  property  ani 
rights.  The  object  of  the  legislature  in  mak- 
ing the  proviso  to  that  statute  was  to  make 
sure  that  the  grant  given  to  the  Oregonian 
company  of  "terminal  facilities."  as  they  are 
called,  with  the  right  to  wharves,  depots,  and 
access  to  the  river  for  the  use  of  the  road, 
should  never  be  separated  by^ale,  assign* 
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ment,  or  otherwise  from  the  road  Itself,  and 
that  into  whosesoever  hands  the  road  went 
Bbould  also  go  the  rights,  powers,  and  priv- 
ileges conveyed  by  the  grant.  "Without  these 
prohibitory  words  it  is  possible  the  company 
might  have  had  power  to  sell  or  assign  the 
depot  or  wharves  granted,  while  without  the 
authority  to  do  either  in  regard  to  the  rights 
or  franchises  of  which  they  were  already 
possessed.  Hence,  they  used  a  term  wliich 
they  supposed  in  a  general  way  might  cover 
any  transfer  of  the  ownership  by  the  railroad 
company  of  the  grants  made  to  it  by  tiie  stat- 
ute, whether  by  operation  of  law  or  other- 
wise. If  the  property  should  be  sold  out 
nnder  a  mortgage  or  deed  of  trust,  or  any 
other  instrument  which  the  company  might 
possibly  have  had  the  power  to  make  to  pur- 
chasers who  might  be  called  "assigns"  under 
such  proceedings,  tliere  should  also  go  with 
it  the  grant  made  by  the  statute.  The  lan- 
guage used  in  the  statute  in  question  in  this 
case  is  stronger  than  that  in  other  cases  cited 
to  us  by  counsel,  and  we  are  of  opinion  that 
they  do  not,  any  of  them,  nor  do  they  collect- 
ively, establish  the  proposition  that  by  the 
laws  of  Oregon  a  railroad  company  could  sell 
Sor  lease  its  entire  property,  franchises,  and 
*  powers  to  another  company,  or  take  a*  grant 
or  lease  of  similar  property  or  franchises  from 
any  other  person  or  company. 

The  attempt  is  made  to  sustain  the  propo- 
sition here  contended  for  in  regard  to  the 
power  to  lease,  by  another  inferential  process 
of  reasoning  which  we  think  equally  untena- 
ble. The  following  provision  is  found  in 
chapters,  tit.  1:  "Sec.  20.  Any  corporation 
formed  for  the  purpose  of  navigating  any 
stream  or  other  water  may,  by  virtue  of  such 
incorporation,  construct  any  railroad,  mac- 
adamized road,  plank-road,  or  clay-road,  or 
canal  or  bridge,  necessary  and  convenient  for 
the  purpose  of  transporting  freight  or  pas- 
sengers across  any  portages  on  the  line  of  such 
navigation,  occasioned  by  any  rapids  or  other 
obstructions  to  the  navigation  of  such  stream 
or  other  water,  in  like  manner  and  with  like 
effect  as  if  such  corporation  had  been  spe- 
cially formed  for  such  purposes;  but  no  cor- 
poration formed  under  this  act  or  heretofore 
or  hereafter  incorporated  by  any  special  act 
of  incorporation,  passed  by  the  legislative  as- 
sembly of  this  state  or  otherwise,  for  the  pur- 
pose of  navigating  any  stream  or  other  water 
of  this  state,  or  forming  the  boundary  there- 
of in  whole  or  in  part,  nor  any  stockholder  in 
such  corporation,  shnll  ever  take  or  bold 
stock,  or  any  Interest,  directly  or  indirectly, 
in  the  stock  of  any  corporation  which  may  be 
formed  under  this  act,  for  the  purpose  of 
building  or  constructing  any  road  in  this  act 
mentioned;  nor  shall  any  such  corporation 
ever  purchase,  lease,  or  in  any  way  control 
such  road  or  the  corporate  rights  of  such  last- 
named  corporation."  It  is  argued  that  this 
prohibition  against  leasing  the  railroad  is  a 
recognition  of  the  fact  that  such  a  power 
would  have  existed  if  it  bad  not  been  forbid- 
den by  this  statute;  but  as  the  language  of 


the  whole  section  relates  to  the  competition 
which  may  exist  or  arise  between  corpora- 
tions organized  for  the  purpose  of  navigating 
streams  or  other  waters,  when  they  may  find 
it  convenient  to  construct  a  road  across  such 
portages  on  the  line  of  their  navigation  as 
may  be  required  to  carry  over  goods  and 
property  from  one  navigable  water  to  an- 
other, we  do  not  see  that  it  has  any  effect  in 
establishing  such  a  general  principle.  « 

•  From  the  simple  fact  that  in  the  revision? 
of  this  law  all  reference  to  leases  was  omit- 
ted, it  is  argued  that  ^e  general  power  of 
leasing  one  road  by  another  wherever  situ- 
ated, without  reference  to  its  competition  with 
roads  owned  by  navigation  companies, 
amounts  to  a  restoration  of  the  power  to 
lease  or  accept  leases  on  the  part  of  any  rail- 
road company  in  the  state,  of  all  its  road,  of 
all  its  franchises,  of  all  its  property,  tor  an 
indefinite  length  of  time.  Aa  to  this  we  can 
only  say  that  the  original  section,  relating 
solely  to  a  peculiar  class  of  objects,  namely, 
the  construction  of  roads  across  portages  by 
corporations  navigating  the  waters  of  the 
state,  and  forbidding  by  its  last  clause  the 
purchase,  lease,  or  control  of  such  portage 
road,  or  the  corporate  rights  acquired  by 
them,  was  necessarily  limited  to  that  class  of 
roads,  and  the  repesd  or  modification  of  so 
much  of  the  section  as  related  to  the  power 
to  lease  could  have  no  effect  to  declare  that 
all  railroads  in  the  state  of  Oregon  had  the 
power  to  make  contracts  of  lease,  either  as 
lessors  or  lessees.  One  other  provision  of 
the  laws  of  Oregon,  immediately  preceding 
the  section  just  discussed,  is  also  relied  upon 
as  establishing  the  right  of  a  corporation  to 
sell  all  of  its  property,  and  therefore  its  rightto 
the  smaller  or  subsidiary  power  of  leasing  it. 
It  is  found  under  chapter  8,  tit.  1,  as  follows: 
"Sec  19.  Any  corporation  organized  under 
the  provisions  of  this  act  may,  at  any  meet- 
ing of  the  stockholders  which  is  called  for 
such  purpose,  by  a  vote  of  the  majority  of 
the  stock  of  such  corporation,  increase  or  di- 
minish its  capital  stock,  or  the  amount  of  the 
shares  thereof,  or  authorize  the  dissolution  of 
such  corporation  and  the  settling  of  its  bus- 
iness and  disposing  of  its  property  and  divid- 
ing its  capital  stock:  provided,  however,  that 
the  capital  stock  of  any  corporation  formed 
under  this  act,  except  corporations  formed 
for  the  purpose  of  making  and  constructing  a 
railroad,  shallnever  exceed  the  sum  of  two  mil- 
lion of  dollars,  and  any  corporation  that  shall 
violate  this  provision  of  this  act  shall  forfeit 
its  corporate  rights. "  It  is  argued  that  be- 
cause a  corporation  has  authority  to  put  an 
end  to  its  existence  by  a  vote  of  the  majority^ 
of  its 'stockholders,  in  which  event  It  may* 
proceed  to  settle  up  its  affairs,  dispose  of  its 
property,  and  divide  its  capital  stock,  there- 
fore a  corporation  in  full  operation,  with  no 
such  purpose  of  terminating  its  existence, 
may,  in  the  ordinary  course  of  its  business, 
sell  all  of  its  property,  real  and  personal,  and 
if  it  be  a  railroad  company  dispose  of  its  road, 
its  franchises,  and  the  powers  necessary  t« 
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rroperly  carry  on  the  business  of  a  carrier. 
It  &  Insisted  that  if  it  can  do  this,  it  may 
therefore  make  a  lease  of  such  property  and 
franchises,  transferring  all  those  powers, 
rights,  and  privileges.  But  it  does  not  need 
argument  to  show  that  such  provision,  made 
for  the  dissolution  of  a  corporation  by  the 
voluntary  act  of  its  incorporators,  providing 
for  the  disposition  of  its  property  when  the 
resolution  to  that  effect  has  been  adopted, 
whether  by  distribution  of  dividends  on  its 
profits,  or  the  sale  of  shares  of  stock,  or  for 
any  other  disposition  of  its  effects  compati- 
ble with  law,  is  not  applicable  to,  and  cannot 
be  intended  to  confer  upon,  corporations  con- 
tinuing in  existence,  or  which,  like  these 
companies,  contemplate  in  the  very  contract 
entered  into  a  continuance  of  more  than  96 
years,  the  power  to  dispose  of  their  corporate 
powers  and  franchises,  much  less  the  author- 
ity to  lease  them  for  an  indefinite  period  to 
others. 

In  the  case  before  us  both  corporations  con- 
tinued to  exist;  they  both  entered  into  con- 
tracts covering  a  period  of  96  years;  and,  if 
the  contract  of  lease  be  valid,  one  of  them  ob- 
tained thereby  the  right  to  the  control  and 
use  of  the  property  and  franchises  of  the 
other,  which  on  its  part  became  bound  for 
the  payment  of  rent  therefor,  a  supposed 
profit  on  tlie  capital  for  the  entire  period  of 
the  term.  We  can  see  no  reason  why  the 
powers  conferred  upon  a  corporation  going 
out  of  existence,  and  dissolved  by  its  own 
act,  including  the  right  to  wind  up  its  af- 
fairs, and  dispose  of  its  property,  can  be  held 
to  confer  any  such  power  on  a  company 
which  contemplates  an  existence  of  a  hun- 
dred years  to  come.  Nor  does  there  appear 
J§  to  be  any  force  in  the  objection  that  if  an 
*  Oregon  corporation  cannot^cquire  the  riglit 
to  take  a  lease  of  a  railroad  under  the  exist- 
ing general  laws,  it  cannot  acquire  it  at  all, 
the  legislature  being  prohibited  by  the  con- 
stitution from  granting  special  charters  of 
incorporation;  and  therefore,  it  is  said,  it 
has  no  authority  to  grant  special  privileges 
to  a  particular  corporation, — a  proposition 
we  are  not  prepared  to  concede  to  its  fullest 
«xtent.  But,  assuming,  without  deciding, 
that  it  is  true  that  the  legislature  cannot 
grant  the  right  to  a  particular  railroad  com- 
pany to  make  or  to  take  a  lease  of  the  rail- 
road of  another  company,  it  would  be  clearly 
witWn  Its  power  to  confer  by  general  laws 
on  all  railroad  corporations  within  the  state 
the  powers  to  make  and  to  take  leases,  which 
powers  are  claimed  by  the  plaintiff  to  exist 
under  the  general  law  of  Oregon  as  it  now 
stands. 

The  reasons  for  holding  that  the  Oregonian 
Company  had  no  power  to  make  the  lease  of 
its  railroad  are  even  stronger  than  those  for 
holding  that  the  Oregon  l^ilway  &  Naviga- 
tion Company  had  no  power  to  take  the  lease. 
In  the  first  place,  even  if  a  domestic  railroad 
corporation  established  under  the  general 
laws  of  Oregon  could  be  construed  as  entitled 
to  assume  by  its  articles  the  power  of  taking 
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leases  of  other  railroads  as  incident  to  and  in 
connection  with  operating  its  own  road,  it 
would  by  no  means  follow  tliat  such  a  corpo- 
ration could  assume  the  power  of  leasing  Its 
whole  railroad  for  a  term  of  years  to  another 
corporation,  and  thereby  substantially  aban- 
don and  transfer  its  wliole  corporate  rights 
and  franchises.  The  Oregonian  Company  is 
a  foreign  corporation,  and  the  general  laws 
of  Oregon  do  nut  give  a  foreign  corporation 
the  rigiit  to  lease,  but  only  to  construct  or 
acquire  and  operate  a  railroad  within  the 
state.  The  only  statute  relied  on  as  giving 
the  power  to  lease  (except  those  already  con- 
sidered) is  the  general  law  of  Oregon  of  1878, 
(Laws  Or.  p.  95,)  which  clearly  does  not  in- 
clude or  touch  that  power.  The  first  section, 
while  it  includes,  among  the  classes  of  for- 
eign corporations  therein  particularly  enu- 
merated, "any  foreign  corporation  incorpo- 
rated for  the  purpose  of  constructing,  or  con- 
structing and  operating,  or  for  the  purpose 
of,  or  with  the  power  of,  acquiring  and  oper- 
ating, any  railway,"  signiticantly  omits  cor- 
porations established  for  the  purpose  of  sell-^ 
ing  or  leasing  their'roads,  instead  of  oper-* 
ating  them  themselves;  and  this  section  gives 
to  those  classes  of  foreign  corporations  there- 
in enumerated  only  "the  same  rights,  powers, 
and  privileges  in  the  exercise  of  the  rights  of 
eminent  domain,  collection  of  tolls,  and  other 
prerogative  franchises  as  are  given  by  the 
laws  of  this  state  to  corporations  organized 
within  this  state  for  the  purpose  of  construct- 
ing any  railway, "  or  for  one  of  the  other  pur- 
poses already  specified,  of  which  the  making 
of  leases  is  not  one.  And  the  second  section, 
merely  providing  that  nothing  in  the  act  con- 
tained shall  be  so  construed  as  to  give  to  for- 
eign corporations  any  other  or  further  rights 
than  may  be  acquired  or  exercised  by  domes- 
tic corporations,  but  only  to  give  them  the 
same  as  domestic  corporations  may  acquire 
or  exercise,  is  evidently  limited  to  the  classes, 
both  of  foreign  and  domestic  corporations, 
specified  in  the  first  section.  Under  this 
statute,  in  short,  foreign  coi-porations  cre- 
ated for  the  purpose  of  leasing  get  no  power 
at  all,  and  no  foreign  corporation  gets  any 
power  to  sell  or  lease  its  road. 

Another  argument  relied  upon  by  counsel 
for  the  defendant  in  error  is  that,  within  the 
principles  laid  down  in  certain  cases  on  the 
subject,  the  contract  here  is  so  far  an  exe- 
cuted one  that  the  plaiutiS  in  error  is  es- 
topped to  deny  its  validity,  and  to  refuse  to 
continue  its  performance.  As  already  stated, 
the  contract  was  one  by  which  the  plaintiff 
demised  its  road,  privileges,  and  franchises, 
for  a  period  of  96  years,  from  the  1st  of  Au- 
gust, 1881,  to  the  defendant,  who  took  pos- 
session of  it,  and  used  and  occupied  it,  under 
the  lease,  until  the  15tb  day  of  May,  1884,  a 
period  of  less  tlian  three  years.  It  then  did 
what  was  equivalent  to  returning  the  prop- 
erty to  the  plaintiff,  and  refused  to  be  further 
bound  by  the  contract.  To  say  that  a  con- 
tract which  runs  for  96  years,  and  which  re- 
quires of  both  parties  to  it  continual  and  acbi 
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nal  operattons  and  performance  nnder  It,  be- 
comes an  executed  contract  by  such  perform- 
ance for  less  than  three  years  of  the  term,  is 
eanying  the  doctrine  much  farther  than  it 
has  ever  been  carried,  and  is  decidedly  a  mis- 
nomer. This  class  of  cases  is  not  governed 
by  the  doctrine  of  part  performance  in  a  suit 

•  in  equity  for  specific  performance,  nor  is  this 

•  s  BUJt  for  speciflu*  performance.  This  Is  an 
action  at  law  to  recover  money  under  a  con- 
tract which  is  void,  where  for  nearly  three 
years  the  parties  acted  under  it,  but  in  which 
one  of  them  refuses  longer  to  be  bound  by  its 
provisions;  and  the  argument  now  set  up  is 
that  because  the  defendant  has  paid  for  all 
the  actual  use  it  made  of  the  road  while  en- 
gaged in  the  actual  performance  of  the  con- 
tract between  the  dates  just  given,  it  is 
thereby  bound  for  more  than  93  years  longer 
by  the  contract  which  was  made  without  law- 
ful authority  by  its  president  and  board  of 
directors.  We  consider  this  proposition  as 
needing  no  further  consideration,  except  a 
reference  to  the  discussion  of  the  same  sub- 
ject in  Thomas  v.  Bailroad  Ck>.  and  Railroad 
Co.  V.  Bailroad  Co.,  already  cited.  Tlie  judg- 
ment of  the  circuit  court  of  Oregon  is  re- 
versed, and  the  case  is  remanded  to  that 
court,  with  a  direction  to  overrule  the  de- 
murrer, and  to  take  such  fuither  proceedings 
as  shall  be  according  to  law,  and  not  incon- 
sistent with  this  opinion. 

Mr.  Chief  Justice  Fulled  was  not  a  mem- 
ber of  the  court  when  this  case  was  argued, 
and  took  no  part  in  this  decision. 

PiBLD.  J.,  {dtssenttng.)  I  am  not  abie  to 
agree  with  the  majority  of  the  coui-t  in  the 
decision  of  this  case.  It  seems  to  me  clear 
tliat  a  railway  corporation  of  Oregon  has  the 
right,  under  her  laws,  to  lease  its  road  to  an- 
other corporation  of  like  character.  A  for- 
eign corporation,  as  is  the  plaintiff  below,  is 
by  the  act  of  October  21,  lb78,  placed  on  the 
same  footing  with  a  domestic  corporation, 
upon  complying  with  the  laws  passed  for  the 
regulation  of  such  corporations  transacting 
business  in  the  state.  That  act  declares  that, 
upon  such  compliance,  the  foreign  corpora- 
tion shall  have  "the  same  rights,  powers, 
and  privileges"  as  a  domestic  corporation. 
Besides,  the  act  of  October  22,  1880,  entitled 
"  An  act  to  granttlie  Oregonian  Railway  Com- 
pany, Limited,  the  right  of  way  and  station 
grounds  over  the  state  lands,  and  terminal 
facilities  upon  the  public  grounds  at  the  city 
of  Portland,"  recognizes  the  plaintiff  as  an 
existing  corporation,  lawfully  engaged  in  the 
n  construction  and  operation  of  a  railway  in 

•  Oregon,  "from  Portland  to  the  head  of  the 
Willamette  valley,"  and  grants  to  it  "and  to 
its  assigns"  valuable  "rights,  privileges, 
easements,  and  property,"  accompanied  with 
a  proviso  tliat  it  shall  have  no  power  to  sell, 
convey,  or  assign  the  premises  or  rights 
granted,  or  any  part  or  parcel  thereof,  to  any 
person  or  corporntion.  "save  only  with,  and 
as  a  part  and  parcel  of,  and  as  appurtenant 
to,  the  railway  now  built  and  owned  by  said 


company,  and  now  in  process  of  construction 
by  it."  As  the  court  below  observed,  and,  it 
seems  to  me,  very  justly,  this  implies  that 
the  plaintiff  had  the  power  to  assign  its  road, 
and  also  the  premises  and  rights  thus  granted 
to  it  in  connection  therewith,  but  not  other- 
wise. I  cannot  perceive  what  public  policy 
of  the  state  is  sustained  by  denying  to  a  for- 
eign corporation,  which  has  by  ber  permis- 
sion constructed  a  railway  therein,  the  right 
to  lease  its  road  to  a  domestic  corporation. 
It  would  rather  seem,  if  any  considerations 
of  public  policy  are  to  control,  that  such 
policy  would  favor  a  transfer  of  the  road  from 
foreigners  to  her  own  citizens.  When  the 
transfer  is  made,  the  state  can  exercise  over 
the  road,  its  management,  and  the  charges 
for  its  use  the  same  authority  which  she 
could  have  previously  exercised.  And  there 
is  nothingin  the  articles  of  association  which 
forbids  the  directors  of  the  plaintiff  from 
making  such  a  transfer,  if  the  laws  of  Ore- 
gon permit  it. 


(ISO  u.  S.  E0> 


Ballakd  v.  Seabls. 

(March  5, 1889.) 

Apfeai/— Practice— Remakd  fob  Suvplemxhtu, 
Proceedings. 

A.  Sled  a  bill  against  B.  for  Infringement  of 
patent,  and  obtained  a  decree  for  damages.  B. 
appealed  to  this  court,  but  gave  no  supersedtat 
bond,  and  A.  issued  execution,  levied  on  omtain 
property  which  had  been  conveyed  to  C,  and  also 
nledabUlagalnstCtnaidofhlsaxeontloUitohave 
the  conveyance  declared  fraudulent  as  to  cred- 
itors. The  conveyance  was  declared  void,  and 
C.  appealed  to  this  court.  Fending  that  appeal, 
the  court  reversed  the  decree  rendeired  against 
B.,  and  directed  the  bill  to  be  dismissed,  which 
was  done.  Held,  that  the  case  in  which  C.  had 
appealed  would  be  remanded,  with  Instructions 
to  allow  C.  to  file  such  supplemental  bill  as  he 
may  be  advised,  in  the  nature  of  a  bill  of  review, 
or  for  the  purpose  of  suspending  or  avoiding  the 
decree,  upon  the  new  matter  arising  from  the 
reversal  of  the  decree  against  B. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 

On  motion  of  Harrison  H.  Ballard,  appel- 
lant, for  a  reversal  of  the  decree  upon  mat- 
ters siiown  to  the  court  dehorit  the  record. 

Charles  J.  Hunt  and  A.  B.  Browne,  for 
appellant.    A.  Q.  N".  VermUya,  for  appellee. 

Bradley,  J.  *  The  appellant  has  made  af 
motion  that  the  decree  appealed  from  in  this 
case,  so  far  as  it  affects  the  said  appellant, 
be  reversed,  and  that  the  cause  may  be  re> 
manded  to  the  circuit  court,  with  direction 
to  dismiss  the  bill.  This  motion  proposes 
that  the  decree  be  reversed  without  argu- 
ment of  the  cause,  in  view  of  extrinsic  facts, 
which  are  made  to  appear  by  the  records  of 
this  court  and  of  the  circuit  court,  and  by 
atlidavits.  If  such  a  course  can  be  properly  g 
taken  in  any  case,  we  think*it  would  be  im-* 
proper  in  the  present,  since  the  decree  may 
be  perfectly  correct  and  free  from  objection 
on  the  facts  of  the  case  as  they  appear  upon 
the  record,  and  it  Is  possible  to  be  correct, 
notwithstanding  the  facts  alleged  by  the  ap- 
pellant.   These  facts,  however,  are  of  such 
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•  character  that  the  appellant  may  be  sub- 
jected to  great  injustice  If  ttie  cause  should 
go  to  hearing  on  the  appeal  in  the  present 
condition  of  the  record;  and,  as  they  have  oc- 
curred since  the  appeal  was  taken,  there 
seems  to  be  no  mode  of  affording  relief  to  the 
appellant  except  by  sending  the  cause  back  to 
the  circuit  court  for  the  purpose  of  allowing 
supplementary  proceedings  to  be  had  In  that 
court.  The  facts  as  stated  by  the  appellant, 
and  not  denied  by  the  appellee,  are  as  follows: 
"On  the  12th  day  of  July,  1880,  Anson 
Searls,  the  appellee  in  this  cause,  filed  in  the 
circuit  court  of  the  United  States  for  the 
Eastern  district  of  Michigan  his  bill  of  com- 
plaint against  Alva  Worden  and  John  S. 
Worden,  for  the  infringement  of  a  patent, 
and  such  proceedings  were  had  in  the  cause 
that  on  the  5th  day  of  September,  1883,  a  de- 
cree was  entered  in  said  cause  in  said  circuit 
court  whereby  it  was  decreed  that  the  said 
Alva  Worden  and  John  S.  Worden  infringed 
the  patent,  and  should  pay  over  to  the  said 
AnsoQ  Searls  $24,960.81.  That  upon  the 
entry  of  said  decree  the  defendants  appealed 
the  case  to  this  court.  But  the  defendants 
Alva  Worden  and  John  S.  Worden  were  un- 
able to  give  the  necessary  bond  to  operate  as 
a  supersedeas  bond  upon  said  appeal.  On 
the  17th  of  September,  1883,  the  complainant 
issued  an  execution  on  his  decree,  and  placed 
it  in  the  hands  of  the  marshal  of  said  dis- 
trict. On  the  18th  of  September.  1883,  the 
marshal,  under  the  execution,  levied  upon 
certain  lots  in  the  city  of  Ypsilanti,  county 
of  Washtenaw,  and  upon  certein  lands  in  the 
town  of  Sumpter,  county  of  Wayne,  all  in 
the  state  of  Michigan,  in  the  Eastern  district 
thereof,  the  property  of  the  said  appellant, 
Harrison  H.  Ballard,  and  on  other  lands  in 
S  the  city  of  Ypsilanti,  belonging  to  the  said 
*  Alva  Worden  and  John  S.^orden,  but  which 
were  mortgaged  to  Maiy  Ann  Andrews, 
Henry  M.  Curtis,  Henry  Van  Tuyl,  and 
Charles  Elng.  That,  on  the  10th  day  of  Oc- 
tober, 1888,  the  said  Anson  Searls,  in  aid  of 
bis  execution  against  the  Wordens,  filed  in 
the  said  circuit  court  of  the  United  States  for 
the  Eastern  district  of  Michigan  his  bill  of 
complaint  against  Harrison  H.  Ballard,  Mary 
A.  Andrews,  Henry  M.  Curtis,  Henry  Van 
Tuyl,  Charles  King,  Alva  Worden,  and  John 
8.  Worden,  to  set  aside  as  fraudulent  and 
void,  as  to  the  creditors  of  the  said  Alva 
Worden  and  John  S.  Worden,  the  convey- 
ances under  which  the  said  Harrison  H.  Bal- 
lard held  the  lands  so  levied  upon;  and  also 
the  mortgages  given  by  the  said  Alva  Wor- 
den and  John  S.  Worden  on  the  said  lands 
belonging  to  them  to  the  said  Mary  Ann  An- 
drews, Henry  M.  Curtis,  Henry  Van  Tuyl, 
and  Charles  King.  That  such  proceedings 
were  had  in  said  last-mentioned  cause,  that 
the  cause  was  brought  to  a  final  hearing,  and 
a  decree  entered  on  the  24th  day  of  Novem- 
ber, A.  D.  1884,  in  which  it  was  decreed  that 
the  mortgages  given  by  the  said  defendants 
Alva  Worden  and  John  S.  Worden  to  the 
•aid  defendants  Mary  A.  Andrews,  Henry 


M.  Curtis,  Henry  Van  Tuyl,  and  Charles 
King,  were  good  and  valid  liens  upon  the 
lands  mentioned  therein,  and  that  the  several 
conveyances  to  Harrison  H.  Ballard  were 
fraudulent  and  void  as  against  the  creditors 
of  the  said  Alva  Worden  and  John  8.  Wor- 
den. Thereupon  the  said  defendant  Harrison 
H.  Ballard  prayed  an  appeal  to  the  supreme 
court  of  the  United  States  to  reverse  the  said 
decree,  as  far  as  it  related  to  him.  That  the 
said  appeal  was  allowed,  and  the  amount  of 
the  appeal-bond  was  fixed  at  the  sum  of 
88,500.  That  the  said  bond  was  duly  ex- 
ecuted  and  approved  by  one  of  the  judges  of 
the  said  circuit  court,  and  filed  in  the  ofilce 
of  the  clerk  of  said  circuit  court.  That  on 
the  8th  day  of  October,  1885,  the  clerk  of  the 
said  circuit  court  of  the  United  States  for  the 
Eastern  district  of  Michigan  transmitted  the 
transcript  of  the  record  in  the  case  of  Anson 
Senrls  v.  Harrison  H.  Ballard  et  al.ito  the  clerk 
of  the  supreme  court  of  the  United  States,  and 
that  the  said  transcript  was  filed  in  the  office^ 
of  the  clerk*of  this  court  on  the  13th  day  of* 
October,  1885,  and  now  stands  on  the  docket 
for  the  October  term,  1888,  as  No.  144. 
That  since  the  appeal  in  this  case,  the  appeal 
in  the  original  case  of  Alva  Worden  and  John 
S.  Worden,  appellants,  v.  Anson  Searls  has 
been  heard  in  this  court,  and  a  decree  entered 
thereon  on  the  27th  of  March,  1887,  wherein 
and  whereby  it  was,  among  other  things, 
ordered,  adjudged,  and  decreed  that  the  final 
decree  of  the  said  circuit  court  in  this  cause 
be,  and  the  same  is  hereby,  reversed,  with 
costs,  and  that  the  same  t>e  remanded  to  the 
said  circuit  court  with  a  direction  to  dismiss 
the  bill  with  costs.  That  on  the  8th  day  of 
August,  1887,  this  court  issued  its  mandate 
In  the  said  case  of  Alva  Worden  et  al.,  ap- 
pellants,  v.  Anson  Searls  to  the  said  circuit 
court,  in  which,  among  other  things,  the  said 
circuit  court  of  the  United  States  for  the 
Eastern  district  of  Michigan  was  directed  to 
dismiss  the  bill,  with  costs.  That  said  man- 
date was  filed  in  the  said  circuit  court  on  the 
8d  day  of  October,  1887.  That  on  the  8d  day 
of  September,  1888,  a  decree  was  entered  in 
pursuance  of  said  mandate  in  the  case  of  An- 
son Searls  v.  Alva  Worden  and  John  S. 
Worden,  (the  original  case,)  dismissing  the 
bill  of  complaint,  with  costs." 

It  is  apparent  from  this  statement  that  the 
whole  basis  and  foundation  of  the  present 
suit  has  disappeared  by  the  decree  rendered 
in  the  former  case  of  Worden  v.  Searls,  re- 
ported in  121  U.  S.  14,  7  Sup.  Ct  Bep.  814. 
Surely  there  ought  to  be  some  mode  of  reliev- 
ing a  party  in  such  a  case.  The  appellee  is 
endeavoring  to  collect  the  amount  recovered 
by  a  decree  which  has  been  reversed,  and  in  a 
case  in  which  his  bill  has  been  dismissed  on 
the  merits.  The  object  of  the  present  suit  is 
to  aid  the  execution  of  that  former  decree  by 
having  declared  void  certain  conveyances  of 
property  by  the  defendants,  which  the  ap- 
pellee has  caused  to  be  levied  on  for  the  sat- 
isfaction of  the  decree.  If  the  former  decree 
had  been  reversed  before  the  tekins  o£  Uie 
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present  appeal,  the  appellant  conid  have  in- 
■tituted  supplementary  proceedings  in  the 
circuit  court  for  obtaining  the  beneflt  of  that 
reversal.  The  conveyances  80ught*to  be  set 
aside  were  good  as  between  the  parlies,  and 
only  void  as  to  creditors;  and  as  the  appellee, 
by  the  reversal  of  his  decree,  ceased  to  be  a 
creditor,  his  bill  to  have  the  conveyances  set 
aside  had  no  longer  any  ground  to  stand  on. 
A  supplemental  proceeding  of  some  kind, 
therefore,  would  have  been  the  right  of  the 
defendant,  the  present  appellant.  But,  as 
the  case  had  been  removed  to  this  court  by 
appeal  before  that  decree  of  reversal  was 
rendered,  such  a  proceeding  was  out  of  his 
power.  Kor  could  it  be  taken  in  this  court, 
where  the  case  was  pending  on  appeal,  for 
this  court  cannot  entertain  proceedings  that 
require  the  exercise  of  original  jurisdic- 
tion, except  in  the  few  cases  pointed  out  in 
the  constitution.  The  only  course  which  can 
be  properly  pursued  is  to  remand  the  cause  to 
the  circuit  court,  with  instructions  to  allow 
the  appellant  to  file  a  supplemental  bill,  in 
the  nutare  of  a  bill  of  review,  or  a  bill  to  sus- 
pend or  avoid  the  operation  of  the  decree,  ac- 
cording to  the  mode  pointed  out  by  Lord 
Bedesdale  in  his  work  on  Equity  Pleading. 
He  says,  (page  86:)  "But  if  a  case  were  to 
arise  in  which  the  new  matter  discovered 
could  not  be  evidence  of  any  matter  in  issue 
in  the  original  case,  and  yet  clearly  demon- 
strated error  in  the  decree,  it  should  seem 
that  it  might  be  used  as  ground  for  a  bill  of 
review,  if  relief  could  not  otherwise  be  ob- 
tained." And  on  page  95  he  says:  "(5)  The 
operation  of  a  decree  signed  and  enrolled  has 
been  suspended  in  special  circumstances,  or 
avoided  by  matter  subsequent  to  the  decree, 
upon  a  new  bill  for  that  purpose;"  and  he 
gives  an  instance  occurring  in  the  time  of 
Charles  11.  These  views  are  adopted  by  Mr. 
Justice  Story  in  his  work  on  Equity  Pleading. 
See  sections  415,  and  note,  428.  We  do  not 
decide  what  precise  form  such  a  proceeding 
diould  take.  The  appellant  will  be  advised 
by  his  counsel  in  this  regard.  The  appellee, 
in  opposition  to  the  appellant's  motion,  has 
produced  the  certificates  of  the  marshal  of 
the  United  States  for  the  Eastern  district  of 
Michigan,  showing  that  on  the  10th  day  of 
December,  1884,  he  sold  the  property  in  dis- 
pnte,  or  some  part  thereof,  to  certain  per- 
sons, under  the  execution  issued  upon  the  de- 
cree in  the  case  of  Anson  Searls  v.  Alva 
SWorden  and  John  Worden,  (which  was  re- 
•  versed  by  this  court,* as  before  stated,)  and 
that  the  purchasers  would  be  entitled  to  a 
deed  of  said  lands,  and  the  sales  would  be- 
come absolute  at  the  expiration  of  15months, 
unless  previously  redeemed  as  prescribed  by 
the  statute  of  Michigan.  It  is  possible  that 
these  sales  may  complicate  the  inquiry  to  be 
made  by  the  court  upon  the  supplemental 
proceedings  of  the  appellant;  but  we  do  not 
see  that  they  can  preclude  such  proceedings. 
It  is  not  shown  that  the  purchasers  have  ad- 
vanced any  money  on  the  faith  of  the  pur- 
chases, and  it  is  possible  that  the  appellant 


can  show  that  they  were  made  for  the  bene- 
fit of  the  appellee.  In  either  case,  the  sales 
would  be  liable  to  be  set  aside  on  the  reversal 
of  the  decree.  Should  the  circuit  court  deem 
it  proper  to  require  that  the  purchasers  be 
made  parties  to  the  supplemental  proceedings, 
the  facts  of  the  case  could  be  fully  elicited, 
and  right  could  be  done  without  prejudice  to 
any  of  the  parties.  Our  decision  is  that  the 
cause  be  remanded  to  the  circuit  court,  with 
instructions  to  allow  the  appellant,  defend- 
ant below,  to  file  such  supplemental  bill  as  he 
may  be  advised,  in  the  nature  of  a  bill  of  re- 
view, or  for  the  purpose  of  suspending  or 
avoiding  the  decree,  upon  the  new  matter 
arising  from  the  reversal  of  the  decree  in  the 
former  case  of  Anson  Searls  v.  Alva  Worden 
and  John  Worden,  and  that  such  proceedings 
be  had  thereon  as  justice  and  equity  may  re- 
quire, and  it  is  so  ordered. 

(i»  17.  a.  «i) 

EALSTON  t>.  TURPIN.* 

(March  6, 1889.) 

1.  Equitt— BE8C188I08  o*  Dbbd— UHDm  LnrLU- 

ZKCS. 

One  R.,  on  comf ng  of  age  in  1809,  after  the  settle- 
ment of  his  gniardian  T.'s  acoounts,  employed  the 
firm  of  which  T.  was  a  member  to  look  after  his 

groperty.  In  1874,  R.  made  a  will,  devlsme  ono- 
alf  of  his  estate  to  T.,  la  trust  for  T.'s  chlmren. 
T.  had  held  very  intimate  relations  with  the 
father  of  R^  wUoh  oonttnned  with  R.  In  the 
fall  of  1879,  R.  made  a  second  wilL  devising  cer- 
tain specified  property  to  T.  for  the  same  pnr- 
poses,  and  certain  property  to  a  woman  who  nad 
been  living  with  him  as  his  mistress  for  soma 

Sears.  R.  had  lived  a  dissolute  and  drunken 
fe  for  some  years,  and  three  weeks  after  mak- 
ing the  will  of  1879  married  his  mistress.  In  the 
summer  of  1880,  T.  visited  R.  at  his  home,  and 
told  him  that  his  will  was  invalidated  by  his 
marriage,  under  the  laws  of  Georgia,  and  sug- 
gested the  making  of  a  deed,  if  he  desired  still 
to  provide  for  T.'s  children.  Nothing  was  done 
by  T.  to  influence  R.  or  his  wife  to  do  anything 
against  their  wishes.  A  deed  of  the  property 
devised  in  the  will  was  made  at  that  time  to  T. 
for  the  same  uses,  August  2(5, 1880.  On  Augnst 
28, 1880,  owing  to  a  mistake  in  the  former  deed, 
a  second  to  the  same  effect  was  made.  On  both 
occasions  the  wife  of  R.  signed  a  separata  in- 
strument, acknowledging  that  she  fully  con- 
firmed the  act  of  her  husband.  In  1831,  T.  re- 
ceived a  third  deed  to  the  same  property  for  the 
same  uses,  there  being  a  mistake  in  the  others, 
which  R.'s  wife  ratified  under  a  separate  instru- 
ment, renouncing  all  claims  to  the  property  con- 
veyed. R.  had  been  for  many  years  intemper- 
ate, and  continued  so  until  his  death,  in  1883; 
and  when  intoxicated  was  unable  to  transact 
business,  but  his  capacity  when  sober  was  shown, 
and  there  was  evidence  that  he  was  perfectly 
sober  when  the  deeds  were  executed.  Held, 
that  the  deed  would  not  be  set  aside  on  the  com- 
plaint  of  R.'swife  on  account  of  undue  influence 
on  the  i^rt  of  T.,  or  for  want  of  capacity  on  tho 
part  of  It. 

3.  Sams — Oitt  bt  Wabd  to  Gcasdiak. 

As  R.  came  of  age  in  1869,  and  tho  last  deed 
was  made  in  ISSl,  Code  Oa.  i  2666,  providing 
that  a  gift  b^  a  ward  to  his  guardian,  after  hav- 
ing "just  arrived  at  majority, "  shall  be  set  aside 
at  any  time  within  five  years  of  the  making,  on 
slightest  evidence  of  persuasion,  has  no  direct 
bearing  in  this  case. 

8.  Same — Confidential  Relations. 

Under  the  evidence  in  this  case  that  no  im- 
proper influences  were  used  by  T.,  Code  Ga.  J 


I  Afarming  25  Fed.  Rep.  7. 
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8177,  proTidlng  that  where  oonfldentlal  relations 
exist  the  lawwill  require  the  utmost  good  faith, 
will  not  compel  the  setting  aside  of  the  deed, 
though  T.  had  acted  as  the  agent  of  B. 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Sonthern  District  of  Geor- 
gia. 

Ida  Balston  filed  a  bill  agiiinst  George  B. 
Turpin,  aa  trustee  for  his  children,  W.  C. 
Turpin,  Frank  M.  Turpin,  (Jeorge  R.  Tur- 
pin, and  Walter  H.  Turpin,  to  set  aside  cer- 
tain deeds  of  gift  of  real  estate  executed  by 
J.  A.  Balston,  Jr.,  her  late  husband,  to  de- 
fendant. From  a  decree  for  defendant,  com- 
plainant appeals. 

Clifford  Anderson  and  Washington  Des- 
sau, for  appellant.  A.  O.  Bacon  and  /.  C. 
^Rutherford,  for  appellee. 

•  'This  suit  was  bronght  by  the  widow  of  the 
late  James  A.  Balston,  Jr.,  to  obtain  a  de- 
cree canceling  certain  deeds  of  gift  of  real 
estate,  executed  by  her  husband  to  the  ap- 
pellee. George  B.  Turpin,  as  trustee  for  bis 
children.  The  original  bill,  filed  August  7, 
1888,  sought  this  relief  upon  the  ground 
that  Turpin  obtained  the  execution  of  the 
deeds  by  undue  influence  exercised  by  him 

n  over  the  grantor  while  the  latter  was  in  de- 
§  clining  health,  with  a  constitution  seriously 

*  impaind  byidissipation,  and  by  the  suppres- 
sion of  facts  that  were  within  his  knowledge, 
and  which,  in  view  of  his  relations  to  the 

frantor,  he  was  under  obligation  to  disclose, 
n  an  amended  bill,  filed  May  6,  1884,  the 
grounds  for  cancellation  were  enlarged  by 
an  averment  that  at  the  time  of  signing  the 
deeds  the  grantor  was  mentally  incapable  of 
comprehending  and  did  not  comprehend  what 
he  was  doing,  and  that  plaintiff  gave  her  ap- 
parent consent  to  their  execution,  because, 
knowing  Turpin's  power  "over  her  husband, 
she  feared  to  offend  him,  lest  he  might  either 
work  a  separation  between  her  and  her  said 
husband,  or  render  their  relations  with  each 
other  insecure  and  unhappy;"  and  that  "she 
and  her  husband  were  both  overreached  and 
deceived  by  the  said  Turpin,  and  yielded  be- 
cause they  were  in  effect  powerless  to  resist." 
By  a  subsequent  amendment,  made  May  29, 
1885,  the  plaintifC  alleged  as  to  the  first  deed 
that  neither  she  nor  her  husband  knew,  at  the 
time  of  its  execution,  whether  it  was  a  will 
or  a  deed,  or  what  its  legal  effect  was,  and 
that  both  of  them  were  so  completely  under 
Turpin's  influence,  and  so  anxious  to  concili- 
ate and  gratify  him,  that  they  did  not  stop 
to  consider  its  character  or  effect,  and  had  no 
opportunity  to  consult  counsel  with  reference 
thereto.  The  answer  put  in  issue  all  the  ma- 
terial averments  of  the  bill  and  amended 
bills.  The  circuit  court  dismissed  the  suit, 
placing  its  decision  upon  two  grou  nds :  First, 
that  when  the  deeds  were  made  the  grantor 
was  capable  of  disposing  of  his  property  as 
he  thought  proper;  second,  tliat  its  disposi- 
tion was  in  conformity  with  the  long-settled 
and  cherished  purpose  of  his  life,  and  was 
not  brought  about  by  a  betrayal  of  trust  or 


any  Improper  Influence  upon  the  part  of  the 
grantee.    25  Fed.  Bep.  7. 

The  relations  between  the  grantor  and 
Turpin  will  appear  from  the  following  facts, 
some  of  which  are  conceded,  while  the  others 
are  established  by  a  clear  preponderance  of 
evidence.  James  A.  Balston,  Sr.,  died  in 
1864,  possessed  of  considerable  property, 
principally  real  estate  in  Macoa.  Ga.,  which 
passed,  in  equal  parts,  to  his  widow,  and^ 
sole  surviving  child,  James  A.  Ralston,  Jr.  g 
During  the  life-time  of  the  father*  Turpin* 
attended  to  a  large  part  of  his  business,  and 
held  towards  him  relations  of  close  friend- 
ship and  confidence.  After  his  death  the 
management  of  the  estate  was  committed  by 
the  legal  representative  of  the  father  to  Tur- 
pin, who  collected  rents,  leased  property,  and 
directed  necessary  repairs.  In  1867,  the  son, 
ttien  about  19  years  of  age,  and  having  the 
right,  under  the  laws  of  Georgia,  to  select 
his  guardian,  cliose  Turpin,  without  his  so- 
licitation, for  that  position.  The  latter  qual- 
ified on  the  2d  of  August,  1867.  In  the 
same  year  Mrs.  Ralston,  the  mother,  inter- 
married with  Dr.  Bozeraan,  of  N'ew  York. 
On  the  Sd  of  May,  1869,  Turpin,  having 
made  a  final  settlement  of  his  accounts  as 
guardian  before  the  proper  court,  and  turned 
over  to  his  ward,  who  liad  then  reached  his 
majority,  the  property  and  assets  belonging 
to  the  latter,  received  from  that  court  a  for- 
mal letter  discharging  him  from  the  guard- 
ianship. Immediately  after  the  relations  of 
guardian  and  ward  were  thus  severed,  Tur- 
pin and  his  partner.  Ogden,  composing  the 
firm  of  Turpin  &  Ogden,  were  employed  by 
young  Ralston  to  take  charge  of  his  real  es- 
tate, and  to  collect  rents,  make  repairs,  etc. 
In  addition  to  the  relations  between  him  and 
Turpin,  arising  out  of  this  employment, 
there  existed  between  them  a  warm  personid 
affection.  In  1873,  the  mother  of  Ralston 
died,  leaving  a  will  by  which  a  considerable 
part  of  her  estate  was  devised  to  him;  and 
this,  also,  was  committed  by  him  to  the  man- 
agement of  Turpin  &  Ogden.  By  her  will 
Turpin  was  made  executor.  He  qualified, 
and  in  1878,  having  fully  administered  her 
estate,  was  discharged  as  executor.  In  this 
connection  it  may  be  stated  that  Mrs,  Boze- 
man  told  Turpin  that  he  was  not  remem- 
bered in  her  will,  because  "Jimmie  had  or 
would  do  BO  in  his;"  slie  observing,  at  the 
time,  that  he  had  l)een  a  good  friend  to  the 
family.  This  is  stated  by  Turpin  in  his 
deposition,  and  there  is  no  reason  to  doubt 
the  truth  of  his  statement.  On  tlie  11th  of 
May,  1874,  Ralston  being  about  26  years  of 
age,  and  then  competent  to  dispose  of  his 
property,  and  liaving  an  estate  yielding  him^ 
an  annual  income  of  about  ^15,000,  made  atjj 
Macon,  Ga.,  and  without  suggestion  by^Tup-* 
pin,  his  will  and  testament,  whereby  he  di- 
rected that  a  monument,  suitable  to  his  con- 
dition and  circumstances  of  life,  be  erected 
over  bis  grave,  and  requested  that  his 
"friend,  George  B.  Turpin,  and  his  children 
after  him,"  would  see  to  it  that  his  "monu- 
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ment  and  grave  sball  alwa3r8  during  their 
lives  be  suitably  kept  and  cared  for. "  By 
that  will  be  also  directed  that,  after  the  pay- 
ment of  his  debts,  hia  entire  estate  be  divided 
into  two  equal  parts, — one  part  to  go  to 
George  B.  Tiirpin,  in  trust  for  the  sole  bene- 
fit and  use  of  the  testator's  aunt,  Mrs.  Laura 
B.  Smith,  and  her  children,  James,  Annie, 
Daisy,  and  Charles,  during  her  natural  life, 
and  after  her  death  for  the  joint  and  sole 
use  and  benefit  of  those  children,  and  their 
respective  descendants,  during  the  life  of  the 
child  longest  surviving,  and,  upon  the  death 
of  the  last  survivor,  to  the  heirs  at  law  of 
bis  aunt  The  otlier  part  was  devised  to  Tur- 
pin  for  the  sole  benefit  and  use  of  himself 
and  children  (born,  and  to  be  born)  for  and 
during  his  life;  the  trust  to  cease  at  liis 
death,  and  the  property  to  vest  in  his  chil- 
dren then  in  life,  the  descendants  of  any  de- 
ceased child  to  share  in  the  division  per 
ttirpea.  Turpin  and  Ogden  were  constituted 
his  executors.  On  the  15th  of  December, 
1879,  Balston,  then  nearly  82  years  of  age, 
made,  at  the  city  of  New  York,  a  second 
will,  revoking  all  other  wills,  and  devising 
to  Turpin,  "in  trust  for  his  children,  Will- 
iam C.  Turpin,  Frank  H.  Turpin,  George  B. 
Turpin,  Lizzie  Turpin,  and  Walter  H.  Tur- 
pin," the  building  at  the  corner  of  Cherry 
and  Third  streets,  in  Macon,  known  as  "Bal- 
ston Hall,"  together  with  the  adjoining  lots 
66,  68,  and  70,  subject  only  to  such  liens  and 
incumbrances  as  might  be  created  thereon 
during  bis  life-time.  This  property  is  va- 
rioosly  estimated  to  have  been  worth  between 
4i40,000  and  $50,000,  and  constituted,  at  that 
time,  according  to  the  weight  of  the  evi- 
dence, less  than  one-half  in  value  of  his  es- 
tate. He  then  devised  to  "Ida  Blanchard, 
by  which  name  she  is  now  known,  and 
whose  original  name  was  Sarah  or  Sally  J. 
Harten,  formerly  of  Philadelphia,  Pa.,"  four 
stores  in  Macon,  and  all  the  watches  and 
jewelry  of  which  be  should  die  possessed. 
To  his  aunt,  Mrs.  Smith,  during  her  natural 
\  life,  and  at  her  death  to  her  children  in  f ee- 
'  simple,  he  bequeathed  his  undivided*one-half 
interest  in  tlie  Balston  mansion-house  in 
Macon.  To  his  grandmother,  during  her  nat- 
ural life,  he  devised  all  of  the  family  pictures 
of  which  he  should  die  possessed,  and  at  her 
death  "to  my  friend  George  B.  Turpin,  of 
Macon,  Ga.,  having  enjoy^  his  friendship 
for  a  long  course  of  years.  I  feel  that  they 
will  be  safe  and  kept  intact  in  his  hands." 
To  Ogden  he  devised  all  of  the  household 
furniture  in  the  Ralston  mansion-house. 

It  is  here  necessary  to  state  tliat  the  plain- 
tiff, under  the  name  of  Ida  Blanchard,  went 
to  Macon  in  1869,  and  lived  continuously  in 
bouses  of  public  prostitution.  While  prose- 
suting  that  mode  of  life,  young  Balston  made 
ber  acquaintance,  and  for  several  years,  with- 
out intermission,  and  much  to  the  grieC  of 
relatives  and  friends,  held  improper  relations 
with  her.  They  often  quarreled  and  had 
drunken  broils  with  each  other  in  different 
places  of  bad  repute  where  they  met.    Dur- 


ing her  residence  in  Macon,  Turpin  used 
every  effort  to  Induce  Balston  to  abandon  the 
reckless  and  immoral  life  he  was  leading,  and 
to  cease  the  use  of  strong  drink.    But  his  ef- 
forts and  warnings  were  unattended  with 
success,  except  for  brief  intervals.  No  change 
occurred  in  the  relations  of  Balston  and  the 
plaintiff  while  in  Macon.    She  states  that  he 
intended  to  marry  her  as  far  back  as  1876. 
In  the  fall  of  1879  they  went  to  New  York, 
and  on  the  23d  of  January,  1880,  within  less 
than  three  weeks  after  the  will  of  1879  was 
made,  they  were  married.    The  fact  of  their 
marriage  was  not  known  in  Macon  until 
some  months  afterwards.    In  April,  1880, 
they  removed  to  Stamford,  Conn.    In  the 
summer  of  that  year,  Turpin,  while  at  Sara- 
toga Springs,  received  information  of  the 
marriage,  and  that  they  were  living  in  Stam- 
ford.   He  went  to  the  latter  place  in  August, 
1880,  to  ascertain  if  such  were  the  fact,  and, 
if  it  were,  to  inform  Kalston  that  his  mar- 
riage had,  by  the  laws  of  Georgia,  revoked 
the  will  made  in  favor  of  Turpin's  children, 
and  to  suggest  the  propriety,  if  he  still  de- 
sired to  do  something  for  them,  of  making  a 
formal  deed  for  tlieir  benefit.    There  is  soma 
conflict  between  the  statements  of  the  plain* 
tifC  and  Turpin  as  to  what  occurred  at  Stam- 
ford.   But  it  is  evident  that  nothing  wasa 
said  or  done  by  Turpin,  on  that  occasion.  cal-§ 
culated  to'influence  Ralston  or  his  wife  to* 
take  any  course  not  entirely  in  accordance 
with  their  wishes.    Kor  is  there  any  ground 
to  suppose  that  the  plaintiff  acquiesced  in 
what  her  husband  did  from  fear  that  Tnrpin 
might  expose  her  course  of  life  or  effect  a 
separation  between  herself  and  husband.    It 
does  not  appear  that  she  stood  in  fear  of  any- 
body.   It  is  clearly  shown  that,  as  the  result 
of  the  interview  at  Stamford,  Balston  and 
wife  went  to  New  York,  and,  before  a  com- 
missioner of  the  state  of  Georgia,  freely  and 
voluntarily  executed   and  acknowledged  a 
deed,  in  fee-simple,  dated  August  26,  1880. 
conveying  to  Turpin,  as  trustee  for  his  chil- 
dren, William,  Frank,  George,  Lizzie,  and 
Walter,  the  identical  property  devised  to  him 
as  trustee  by  the  will  of  1879,  subject,  how- 
ever, to  the  condition  that  Ralston  should  re- 
ceive annually  its  rents,  uses,  and  proflta, 
after  deducting  taxes  and  insurance  thereon, 
and  expenses  for  collecting  the  rents  and 
making  repairs,  and  subject  to  a  mortgage  of 
85,000  made  by  Balston  to  Boss,  on  one  ot 
the  stores  conveyed  to  Turpin  as  trustee. 
Two  days  afterwards,  August  28,  1880,  an- 
other deed,  covering  the  same  property  and 
containing  the  same  conditions,  was  executed 
and  acknowledged  by  Ralston;  the  first  deed 
having  been  discovered,  or  being  supposed,  to 
be  informal  in  some  respects.    On  the  day  of 
the  execution  of  each  of  tliese  deeds  the  plain- 
tiff executed  and  acknowledged,  before  the 
same  commissioner,  a  separate  instrument  in 
writing,  stating  that  she  freely  and  volun- 
tarily ratified  and  confirmed  the  deed  made 
by  her  husband.  .  In  the  year  1881,  Turpin, 
havin2  been  advised  by  counsel  that  the  for- 
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mar  deeds  tor  the  benefit  of  bis  children  were 
defective,  in  that  their  clauses,  or  some  of 
them,  were  of  a  testamentary  character,  in- 
closed another  deed  for  Balston  to  execute. 
which  the  latter  did  on  the  19th  of  April, 
1881;  the  plaintiff  executing  on  the  same 
day  n  separate  writing  ratifying  and  conQrm- 
ing  tiiatdeed,  and  renouncing  and  conveying 
to  the  trustee  for  the  uses  therein  named  all 
her  right  of  dower  and  other  interests  in  the 
property  conveyed.  This  deed  conveyed  to 
Tarpin  in  trust  for  his  children  named  in 
those  instruments  the  same  property  as  that 
described  in  the  will  of  1879,  and  in  the  deeds 

gof  August  26,  1880,  and  August  28,  1880. 

•  In  this  connection  it  may  be  stated  that  prior 
to  the  making  of  the  will  of  1879  Balston 
became  unfriendly  to  the  husband  of  one  of 
the  daughters  of  Turpin.  and  for  that  reason 
she  was  omitted  from  that  will  as  well  as 
from  all  the  deeds  subsequently  executed. 
He  died  at  Montclair,  N.  J.,  on  the  4th  of 
Joty.  1883. 

Mr.  Justice  Hablan,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

We  must  examine  each  of  the  principal 
grounds  upon  which  the  plaintiff  bases  her 
claim  for  relief;  for  if,  as  contended,  Ralston 
was  In  such  condition,  mentally  and  physical- 
ly, when  the  deeds  of  1880  and  1881  were  exe- 
cated,  that  be  could  not  or  did  not  comprehend 
the  nature  of  the  transactions,  or  if  their  ex- 
ecution was  obtained  by  means  of  undue  in- 
fluence exercised  over  him  by  Turpin,  in  either 
case  the  plaintiff  would  be  entitled  to  relief. 
It  would  be  granted  upon  the  principle  laid 
down  in  Harding  v.  Handy,  11  Wheat.  103, 
125,  which  was  a  suit  by  heirs  at  law  to  set 
aside  conveyances  obtained  from  their  ances- 
tor. Chief  Justice  Mabshall  there  said: 
"If  these  deeds  were  obtained  by  the  exercise 
of  nndue  Influence  over  a  man  whose  mind 
had  ceased  to  be  the  safe  guide  of  bis  actions, 
it  is  against  conscience  for  him  who  has  ob- 
tained them  to  derive  any  advantage  from 
them.  It  is  the  peculiar  province  of  a  court 
of  conscience  to  set  them  aside."  Allore  t. 
Jewell,  94  U.  S.  506. 511.  On  the  contrary, 
if  it  does  not  appear  that  he  was  incapable, 
by  reason  of  physical  or  mental  debility,  of 
ocerdsing  a  discriminating  judgment  in  re- 
spect to  the  disposition  of  his  property,  or 
was  driven  to  make  the  gifts  in  question 
against  his  own  wislies.  and  under  some  in- 
fluence that  he  was  unable,  no  matter  from 
what  cause,  to  resist,  the  relief  asked  must 
be  denied.  "The  undue  influence  for  which 
a  wUl  or  deed  will  be  annulled,"  this  court 
said  in  Conley  v.  Nailor,  118  U.  S.  127,  134. 
6  Sap.  Ct.  Rep.  1005.  "must  be  such  as  that 
the  party  making  it  has  no  free  will,  but 
stands  in  vinculis."  In  a  case  of  conflicting 
proof,  as  here,  it  is  a  circumstance  not  with- 
out weight  that  the  plnintiff.  who,  more  than 
any  one  else,  was  cognizant  of  the  grantor's 
condition  during  the  entire  period  in  question, 
makes  no  averment  in  the  original  bill  of  the 


husband's  want  of  capacity  to  dispose  of  hlsS 
•3>roperty.  The  averment  was  that  when  the? 
deeds  were  made  he  was  in  a  declining  state 
of  health,  and  bis  constitution  greatly  weak- 
ened by  dissipation.  Such  a  condition  does 
not,  however,  necessarily  imply  an  absence  of 
sufiicient  capacity  to  dispose  of  property  by 
gift  or  otherwise.  Nearly  a  year  passed  after 
the  institution  of  this  suit  before  shedistinct- 
lymade  the  issue  that  the  deeds  were  void  for 
the  want  of  capacity  upon  the  part  of  her  hus- 
band to  make  them.  The  proof  does  show 
beyond  question — indeed,  it  is  admitted — that 
for  many  years  prior  to  the  execution  of  the 
deeds,  and  thenceforward  until  his  death,  in 
1883.  be  was  intemperate  in  his  use  of  ardent 
spirits.  He  was  often  intoxicated,  and  when 
in  that  condition  was  incapacitated  to  trans- 
act business.  But  for  many  years  prior  to  his 
death  there  were  intervals,  some  of  them  quite 
long,  during  which  he  avoided  excessive  in- 
dulgence in  strong  drink.  His  capacity,  when 
sober,  to  transact  business  is  abundantly 
shown.  The  vital  inquiry  is  as  to  his  capacity, 
not  when  he  was  intoxicated,  but  when  the 
deeds  were  executed.  Conley  v.  Nailor,  118 
U,  S.  127,  131.  6  Sup.  Ct.  Kep.  1001.  The 
evidence  leaves  no  room  to  doubt  that  at 
those  particular  dates  he  fully  comprehended 
the  character  of  the  deeds.  If  it  satisfactorily 
appeared  that,  from  habitual  dissipation  or 
other  cause,  he  was  in  such  enfeebled  con- 
dition of  mind  or  body,  immediately  before 
or  immediately  after  the  dates  of  the  respect- 
ive deeds,  as  to  render  him  incompetent  to 
transact  business,  the  presumption  might 
arise  that  he  was  unable,  at  the  time  of  their 
execution,  to  understand  what  he  was  doing, 
and  thus  the  burden  of  proof  us  to  hiscapaci* 
ty,  at  those  particular  dates,  to  dispose  of 
his  property,  be  imposed  upon  the  grantee. 
Even  in  that  view,  the  plaintifC  would  not  be 
entitled  to  a  decree  canceling  the  deeds,  on 
the  ground  of  the  grantor's  mental  incapacity; 
for  it  appears  that  on  each  occasion  when  the 
respective  deeds  were  executed  he  was  per- 
fectly sober,  and  possessed  sufficient  capacity 
to  dispose  of  his  property  with  an  intelligent 
understanding  of  what  he  was  doing.  He 
knew  at  the  time  that  each  deed  conveyed 
certain  property  to  Turpin  in  trust  for  the 
children  named,  and  that  they  were  sub-e« 
stantially  in  execution  of  his  settled  purpose* 
to  make  provision'out  of  his  estate  for  the* 
children  of  the  man  who  had  been  for  years 
the  fast  friend  and  confldentlal  adviser  of  his 
parents  and  of  himself.  That  purpose  was 
based  upon  motives  entirely  creditable  to  him, 
and,  so  far  as  the  record  discloses,  was  orig- 
inally formed  without  any  suggestion  by  Tur- 
pin or  his  children.  Prior  to  his  leaving 
Macon,  in  1879.  and  before  making  the  wiU 
of  that  year,  he  often  said  to  companions  or 
acquaintances  that  he  intended  to  make,  or 
had  made,  such  provision  out  of  his  estate. 

If  he  executed  the  deeds  of  1880  without 
knowing  what  he  was  doing,  he  would  nat- 
urally, at  some  subsequent  time,  have  ex- 
pressed dissatisfaction  with  wba6^  he  hai 
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done,  and  taken  steps  to  have  them  set  aside. 
But  no  expression  of  dissatisfaction  was  ever 
made  by  him.  On  the  contrary,  upon  receiv- 
ing the  deed  of  1881,  accompanied  by  the  re- 
quest that  he  would  execute  it,  he  promptly 
complied  with  that  request,  and  returned  the 
deed  duly  acknowledged  by  himself  and  wife 
to  Turpin.  His  correspondence  with  the 
latter  during  1880  and  1881  furnishes  per- 
suasive, if  not  conclusive,  evidence  that  he 
bad  accurate  knowledge  of  the  condition  of 
his  property  and  its  management  by  Turpin 
&  Ogden,  under  the  direction  of  Turpin,  and 
was  in  the  enjoyment  of  good  health.  On 
July  28,  1880,  within  less  than  a  month  be- 
fore making  the  first  deed  of  gift,  he  wrote  to 
Turpin  from  Stamford,  C!onn.,  stating,  among 
other  things,  that  he  was  "enjoying  good 
health."  On  April  18, 1881,  the  day  preceding 
the  last  deed  of  gift,  he  wrote  from  the  same 
place  to  Turpin:  "My  health  is  splendid,  but 
Ida  has  been  ill  all  winter,  and  is  so  still." 
The  body  of  each  of  these  letters  is  in  the 
handwriting  of  the  complainant.  They  are 
Inconsistent  with  her  present  contention  that, 
not  only  at  the  time,  but  both  before  and  after, 
the  deeds  of  gift  were  executed,  her  husband  'a 
mind  and  body  had  been  so  wrecked  by  dis- 
sipation that  he  did  not  intelligently  com- 
prehend what  he  did,  or  possess  sufficient  will 
to  resist  the  importunities  or  persuasion  of 
others.  To  these  considerations  we  may  add 
the  significant  fact  that  in  no  one  of  the  letters 
wtbat  passed  between  Turpinand  the  plaintiff, 
softer  the  latter  left  Macon,  Ls  there  any  in- 
*  timation  that  she  disapproved  of*the  provision 
made  for  Turpin's  children.  We  concur  en- 
tirely with  the  conclusion  reached  upon  this 
issue  by  the  court  below. 

It  remains  to  consider  whether  the  deeds 
of  gift  were  the  result  of  undue  influence  ex- 
ercised by  Turpin  over  Balston.  In  discuss- 
ing this  question  counsel  for  the  plaintiff 
call  attention  to  section  2666  of  the  C!ode  of 
Georgia,  which  provides  that  "a  gift  by  any 
person  just  arrived  at  majority,  or  otherwise 
peculiarly  subject  to  be  affected  by  such  in- 
fluences, to  his  parent,  guardian,  trustee,  at- 
torney, or  other  person  standing  in  a  similar 
relationship  of  confidence,  shall  be  scruti- 
nized with  great  jealously,  and,  upon  the 
slightest  evidence  of  persuasion  or  influence 
towards  this  object,  shall  be  declared  void,  at 
the  instance  of  the  donor  or  his  legal  repre- 
sentative, at  any  time  within  five  years  after 
the  making  of  such  gift."  °We  do  not  per- 
ceive that  this  provision  has  any  direct  bear- 
ing upon  this  case.  There  was  here  no  gift 
by  the  ward  just  after  he  arrived  at  his  ma- 
jority. If  the  deeds  in  question  had  been 
made  immediately  upon  Ralston's  arriving  at 
full  age,  or  shortly  after  he  came  into  posses- 
sion of  his  estiite,  they  would,  in  view  of  the 
then  recent  relation  of  guardian  and  ward, 
have  been  more  difficult  to  sustain.  Still 
they  would  have  been  sustained  if  it  had  ap- 
peared that  they  were  freely  and  voluntarily 
made,  upon  full  knowledge  of  the  facts, 
without  misrepresentation  or  suppression  of 


material  facts  by  the  guardian.  In  Hvlton 
V.  Hylton,  2  Ves.  Sr.  547,  Lord  Chancellor 
Hardwicke  said:  "Undoubtedly,  if  after 
the  ward  or  cestui  que  trust  comes  of  age, 
and  after  actually  put  into  possession  of  the 
estate,  he  thinks  fit,  when  sui  Juris,  and  at 
liberty,  to  grant  that  or  any  other  reasonable 
grant  by  way  of  reward  for  care  and  trouble, 
when  done  with  eyes  open,  the  court  could 
never  set  that  aside;  but  the  court  guards 
against  doing  it  at  the  very  time  of  account- 
ing and  delivering  up  the  estate,  as  the 
terms;  for  the  court  will  not  suffer  them  to 
make  that  the  terms  of  doing  their  duty." 
In  the  case  before  us  more  than  11  years 
elapsed  after  Balston  attained  full  age,  and 
after  Turpin  finally  settled  bis  accounts  as 
guardian,  before  the  first  of  the  deeds  of  gift 
was  made.  In  respect  to  that  settlement,  itS 
may  be  observed  that  by*  section  1847  of  the? 
Georgia  Code  it  is  declared  that  "no  final  set- 
tlement made  between  guardian  and  ward 
can  bar  the  ward,  at  any  time  within  four 
years  thereafter,  from  calling  the  guardian  to 
a  settlement  of  his  account,  unless  it  is  made 
to  appear  that  the  same  was  made  after  a  full 
exhibit  of  all  the  guardian's  accounts,  and 
with  a  full  knowledge  by  the  ward  of  his 
legal  rights."  Nothing  is  disclosed  by  the 
record  that  impeaches  the  entire  accuracy  of 
the  guardian's  final  settlement;  nothing  that 
suggests  any  want  of  intelligence  or  integrity 
in  his  administration  of  the  ward's  estate; 
nothing  to  show  that  he  ever  realized  any* 
thing  from  the  position  of  guardian,  except 
such  compensation  as  the  law  permitted  him 
to  receive.  When,  therefore,  the  relation  of 
guardian  and  ward  was  severed,  Ralston  had 
every  reason  to  confide  in  Turpin's  integrity, 
and  to  feel  grateful,  not  only  for  his  uniform 
kindness,  but  for  faithful  devotion  to  bis  in> 
teres ts. 

But  it  is  contended  that  the  relations  sab- 
sequently  existing  between  them  were  such 
as  are  described  in  section  3177  of  the  6eor> 
gia  Code,  which  declares  that  "any  relations 
shall  be  deemed  confidential  arising  from 
nature  or  created  by  law,  or  resulting  from 
contracts,  where  one  party  is  so  situated  as  to 
exercise  a  controlling  influence  over  the  will, 
conduct,  and  interest  of  another,  or  where, 
from  similar  relations  of  mutual  confldenee, 
the  law  requires  the  utmost  good  faith,  sucli 
as  partners,  principal  and  agent,"  etc.  Un- 
doubtedly, tlie  relation  of  principal  and  agent 
existed  between  Ralston  and  Turpin  after 
the  relation  of  guardian  and  ward  had  been 
severed,  and  up  to  the  death  of  Ralston. 
The  section  of  the  Georgia  Code  quoted  is  an 
expression  of  a  general  rule  that  has  alwaj^s 
governed  courts  of  equity.  The  agent  ia 
bound  to  act  with  absolute  good  faith  to- 
wards the  principal  in  respect  to  every  mat- 
ter intrusted  to  his  care  and  management. 
In  accepting  a  gift  from  his  principal,  he  is 
under  an  obligation  to  withhold  no  informa- 
tion in  his  possession  respecting  the  subject 
of  the  gift,  or  the  condition  of  the  estate  ia 
his  hands,  which  good  faith  requires  to  be 
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disclosed,  or  that  may  reasonably  influence 

the  judgment  of  the  principal  in  making  the 

^  gift.    All  transactions  between  them  wbere- 

gby   the    agent   derives  advantages  beyond 

•  legitimate  compensation  for  his  services  will 
be  closely  examined  by  courts  of  equity,  and 
set  aside  if  there  be  any  ground  to  suppose 
that  he  has  abused  the  confldence  reposed  in 
him.  It  is  for  the  common  security  of  man- 
kind, Mr.  Justice  Story  well  says,  "that  gifts 
procured  by  agents,  and  purchases  made  by 
them  from  their  principals,  should  be  scru- 
tinized with  a  close  and  vigilant  suspicion." 
1  Story,  Eg.  Jur.  §  815.  An  instructive 
case  upon  this  point  is  Harris  v.  Trem- 
enheere,  15  Yes.  84,  38,  which  was  a  suit 
to  cancel  leases  to  a  party  who  at  the  time 
held  the  relation  of  steward,  agent,  and  at- 
torney to  the  lessor.  Some  of  the  leases  were 
pnre  gifts  by  the  employer.  Lord  Chancellor 
Eldon  disclaimed  any  jurisdiction  to  annul 
such  gifts,  when  based  upon  the  generosity 
of  the  donor,  or  to  weigh  the  value  or  amount 
of  the  consideration,  as  if  it  had  been  the  sul> 
ject  of  barter,  but  said  that  if  he  could  find 
"in  the  answer  or  the  evidence  the  slightest 
bint  that  the  defendant  had  laid  before  his 
employer  an  account  of  the  value  of  the  prem> 
ises  that  was  not  perfectly  accurate,  he 
would  set  aside  such  leases."  He  would  do 
this,  he  said,  without  regard  to  the  intention 
of  the  parties,  "upon  the  general  ground 
that  the  principal  would  never  be  safe  if  the 
■gent  could  take  a  gift  from  him  upon  a  rep- 
resentation that  was  not  most  accurate  and 
precise." 

We  do  not  Intend  to  qualify  or  weaken  in 
any  degree  these  salutary  doctrines.  Their 
recognition,  however,  does  not  determine  the 
present  case,  unless  it  be  held  that  a  princi- 
pal cannot,  under  any  circumstances  what- 
ever, make  a  valid  gift  to  his  agent  of  prop- 
erty committed  to  the  latter's  care  or  man- 
agement. No  such  doctrine  has  ever  been 
established,  nor  could  it  be,  without  impair- 
ing the  natural  right  of  an  owner  to  make 
sach  disposition  of  his  property  as  he  may 
think  would  best  subserve  his  interest  and 
comfort  or  gratify  his  feelings.  That  Tur- 
pin  held  such  relations,  personal  and  other- 
wise, to  young  Ralston  as  would  enable  him 
to  exercise  great  influence  over  the  latter  in 
respect  to  the  mode  in  which  bis  property 
should  be  managed  for  purposes  of  revenue; 
that  Balston  trusted  Turpin's  judgment  as 

fto  matters  of  business  more  than  the  judg- 
ment of  any  other  man ;  and  that  he  had  an 

•  abiding'confidence  in  Turpin's  integrity,  as 
well  as  in  his  desire  to  protect  his  interests, 
are  conceded.  But  we  are  satisfied  that  Tur- 
pin  did  not  improperly  use  the  influence  he 
bad  over,  or  abuse  the  confidence  reposed  In 
biro  by,  young  Kalston.  It  was  the  latter's 
own  thought,  induced,  no  doubt,  by  his 
friendly  feeling  for  Turpin  and  gratitude  for 
the  latter's  fidelity  to  bis  interests,  to  make 
some  provision  for  Turpin's  family.  This 
thought  was  first  formally  expressed  in  the 
will  Of  1874,  when  he  was  capable  of  mak- 


ing a  disposition  of  his  property.  It  was 
substantially  repeated  in  the  will  of  1S79, 
drawn  in  precise  conformity  with  his  direc- 
tions. The  circumstances  detailed  by  the 
plaintiff's  counsel  to  show  that  the  deeds  of 
1880  and  1881  were  procured  by  undue  in- 
fluence upon  the  part  of  Turpin  lose  most  of 
their  force  in  view  of  the  fact  that  they  cov- 
ered the  same  property  and  named  the  same 
beneficiaries  that  are  described  in  the  will  of 
1879.  That  Turpin  caused  the  first  deed  to 
be  prepared,  and  requested  Balston  to  exe- 
cute it,  are  facts  of  but  little  weight.  Tur^ 
pin  had  been  informed  of  the  will  of  1879, 
and  it  was  his  right,  if  not  bis  duty  to  his 
children,  to  inform  Balston  that  his  marriage 
had  revoked  that  will,  and  to  suggest  that,  if 
he  was  so  minded,  the  execution  of  a  deed 
was  an  appropriate  mode  to  give  effect  to  his 
intention  in  respect  to  those  children.  Nor 
was  the  presence  in  Stamford,  when  the 
deeds  of  1880  were  executed,  of  Ogden,  the 
partner  of  Turpin,  a  suspicions  circumstance. 
The  correspondence  between  Balston  and 
Turpin,  prior  to  that  time,  shows  that  the 
former  was  aware  of  Ogden's  purpose  to 
visit  the  North  during  the  summer  of  1880, 
and  desired  Ogden  to  visit  him  at  Stamford. 
Upon  a  careful  examination  of  the  record, 
we  concur  with  the  court  below  in  holding 
that  the  plaintiff  has  failed  to  show  that  the 
deeds  of  1880  and  1881  were  obtained  by  un- 
due influence.  On  the  contrary,  it  appears 
by  the  great  preponderance  of  evidence  (to 
state  the  case  made  by  the  defendants  in  no 
stronger  language)  that,  although  their  exe- 
cution may  have  been  induced,  not  unnatu- 
rally, by  feelings  of  friendship  for  and  grati- 
tude to  the  defendant  Turpin,  the  grantori, 
acted  upon  his  own  independent,  deliberate^ 
judgment,  with  fuU^nowledge  of  the  nature* 
and  effect  of  the  deeds.  It  was  for  the  • 
donor,  who  had  su£Bcient  capacity  to  take  a 
survey  of  bis  estate,  and  to  dispose  of  it  ao. 
cording  to  an  intelligent,  fixed  purpose  of  bis 
own,  regardless  of  the  wishes  of  others,  to 
determine  how  far  such  feelings  should  con- 
trol him  when  selecting  the  objects  of  bis 
bounty.  In  respect  to  the  allegation  that 
Turpin  suppressed  facts  touching  the  condi* 
tion  of  Balaton's  estate,  as  affected  by  the 
claim  of  Mrs.  Smith,  it  is  sufficient  to  say 
that  it  is  not  sustained  by  the  proof.  Other 
facts  than  those  we  have  mentioned  are  dis- 
closed by  the  record,  and  other  questions 
were  discussed  at  the  bar,  but  as  they  do  not, 
in  our  judgment,  materially  affect  the  decis- 
ion of  the  case,  we  need  not  specially  refer  to 
them.    Decree  atBrmed. 


Ct3»  V.  a.  641) 

INSUBANCE    Co.    OF    NORTH    AMERIOA    «. 
GUAKDIOLA  et  al. 

(Harch  6, 18S9.) 

BvrDBWOs— Rbs  GBSTis— Pbincipal  ASB  ASBNt. 

Where  the  question  in  an  action  on  an  insuranos 

policy  on  a  cargo  of  goods  is  as  to  the  quantity 

of  goods  shipped,  letters  written  to  plaintiffs  by 

their  agents  at  tlie  time  of  shipment,  stating  the 


Digitized  by  VjOOQ  IC 


426 


6DPBEMB  COUET  BEP0ETER,V0L.9. 


quantity,  are  tnoompetent  aa  evidenoa  for  plaln- 
uBa,  either  in  themaelToa  or  in  oorroborauon  of 
the  agents'  testimony. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

Action  by  Jamie  S.  Guardlola  and  Thomas 
Tejedor  against  the  Insurance  Company  of 
North  America.     Defendant  brings  error. 

/.  L.  Cadwalader,  for  plaintiff  in  error. 
W.  W.  Goodrich  and  George  F.  JSdmunds, 
for  defendants  in  error. 

Grat,  J.  This  was  an  action  on  a  policy 
of  insurance  upon  a  cargo  of  sugar  shipped 
at  Sagua,  in  Cuba,  for  New  York.  After 
verdict  and  judgment  for  the  plaintiffs,  the 
defendant  sued  out  this  writ  of  error.  The 
principal  controversy  at  the  trial  was  whether 
the  cargo  shipped  consisted  of  531  hogsheads, 
or  of  868  hogsheads  only.  Upon  this  ques- 
tion there  was  much  conflicting  evidence, 
and  the  plaintiffs  introduced  a  number  of  dep- 
ositions, taken  under  commission  at  Sagua, 
including  those  of  the  plaintiffs  themselves, 
as  to  what  took  place  at  their  warehouse,  and 
those  of  their  shipping  agents,  as  to  what 
took  place  at  the  port,  some  20  miles  below. 
Annexed  to  the  deposition  of  one  of  the  plain- 
tiffs were  letters  written  to  them  by  their 
shipping  agents,  at  the  time  of  the  successive 
shipments,  stating  the  number  of  hogsheads 
Bliipped.  Upon  these  letters  being  offered  in 
•vidence  by  the  plaintiffs,  the  defendant  ob- 
jected that  they  were  irrelevant  and  incom- 
Mpetent,  and  duly  excepted  to  the  ruling  of 
S  the  court  admitting  them.  It  is  too  clear  for 
*  discussion  that  these  letters,  written  *to  the 
plaintiffs  by  their  own  agents,  were  no  part 
of  the  transaction  of  shipping  the  sugar,  but 
were  mere  reports  by  the  agents  to  their 
principals,  and  were  incompetent,  either  in 
themselves,  or  in  corroboration  of  the  testi- 
mony of  the  agents,  to  prove  the  facts  recited 
in  the  letters  against  third  persons.  Eree- 
bom  V.  Smith,  2  Wall.  160, 176;  Dwyer  v. 
Danbar,  5  Wall.  818;  U.  S.  v.  Corwin.  ante, 
818.  Upon  the  exceptions  to  other  rulings 
we  give  no  opinion,  because  they  may  be  pre- 
sented in  a  different  aspect  upon  another 
trial  To  avoid  misapprehension,  it  may  be 
added  that,  according  to  the  rule  heretofore 
laid  down  by  this  court,  objections  to  copies 
of  document  or  memoranda  embodied  in  or 
annexed  to  the  depositions,  might  perhaps 
more  properly  have  been  made  by  motion  to 
suppress  them  before  tlie  trial,  so  as  to  afford 
opportunity  to  produce  the  originals,  when 
those  would  be  competent  evidence.  York 
Co.  V.  Railroad  Co.,  3  Wall.  107;  Blackburn 
V.  Grawfords,  Id.  175, 191.  But  the  letters 
to  the  plaintiffs  from  their  own  agents  were 
absolutely  incompetent,  and  their  admission 
In  evidence  clearly  tended  to  prejudice  the 
defendant  with  the  jury.  Upon  this  ground 
the  judgment  of  the  circuit  court  must  be  re- 
versed, and  the  case  remanded,  with  direc- 
tions to  set  aside  the  verdict,  and  to  order  a 
new  trial. 


(Ut  U.  B.  flT) 


Chafhak  9.  Babnbt. 

(March  6,1889.) 

1.  VixtLDiva — ^Ahbkdmbnt— Aff]UI<— Rbvisw. 

The  allowanoe  of  amendments  to  pleadings  to 
discretionary  with  the  court  below,  and  will  not 
be  reviewed  in  the  supreme  court. 

2.  Samb— Failurb  to  Fiu  PLSii— Sdbuission  to 
Jury. 

Where  no  plea  is  filed  to  an  amended  declara- 
tion, and  no  motion  is  made  for  a  judgment  for 
the  want  of  a  plea,  a  trial  by  jury  as  upon  issue 
joined,  and  verdiot  and  judgment  for  plaintiff, 
are  unauthorized. 

8.  Sake— Lbavb  to  Amekd— CoNnrrroir. 

Where  leave  is  granted  to  amend  the  declara- 
tion, the  defendant  to  file  an  answer  to  the 
amended  pleading  within  a  certain  time  after  a 
serTice  upon  him  of  a  copy  thereof.  It  is  error  to 
proceed  to  trial,  and  enter  judgment  for  plaln- 
tifr,  no  notice  having  been  given  to  the  defendant 
of  the  amendment. 

4.  CouBTs— Fbdshal  JuBiBoionoN— DrrxRSB  Ci*- 

IZBNSHIP— PLEADINO. 

Where  a  cause  is  removed  into  the  federal 
court  on  the  Rround  of  diverse  citizenship  of  the 
parties,  and  tne  dedaration  simply  avers  that  the 

Slaintin  Is  a  joint  stock  company  organized  nn- 
er  the  laws  of  a  state  other  than  the  state  of 
the  defendant,  the  members  of  the  company  not 
being  shown  to  be  citizens  of  some  state  other 
than  the  state  of  the  defendant,  it  is  not  shown 
that  the  federal  court  has  jurisdiction. 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Blinola. 
R.  T.  MoNeal,  for  plaintiff  in  error.  «• 

Lahab,  J.*  In  its  original  form,  this  was* 
an  action  of  atsumpait,  brought  In  the  oooit 
below  by  the  United  States  Express  Com- 
pany, alleged  to  have  been  orgamzed  under 
and  by  virtue  of  the  laws  of  the  state  ot 
New  York,  and  a  citizen  of  tliat  state,  against 
Heman  B.  Chapman,  a  citizen  of  Illinois, 
to  recover  the  sum  of  914,000  in  money,  al- 
leged to  have  been  intrusted  to  him  fbr  de- 
livery to  a  certain  company  at  La  Salle,  HI., 
and  converted  by  him  to  his  own  use.  At 
the  same  term  of  the  court  in  which  the  dec- 
laration was  filed.  Chapman  answered,  set- 
ting up  two  defenses,  viz. :  (1)  Non  aaaump' 
sit;  and  (2)  mU  Uel  corporation.  On  the 
8th  of  August,  1879,  upon  statutory  affidavit^ 
filed  on  behalf  of  the  company,  a  writ  of  at-g 
tacbment  was  issued,  under  which  •writ  the* 
marshal  of  the  district  levied  upon  ceitain 
personal  property  and  effects  of  the  plaintiff 
in  error.  At  the  succeeding  term  of  the 
court,  upon  motions  made  by  the  company 
for  that  purpose,  leave  was  given  it  to  Ale 
an  amended  declaration,  and  to  change  its 
action  from  assumpsit  to  trover;  and  the 
plaintiff  in  error  was  ruled  to  plead  to  the 
amended  declaration  within  10  days  after 
service  of  a  copy  thereof  upon  his  attorneys. 
In  conformity  with  such  order,  at  the  De- 
cember term,  1879,  of  the  court,  the  plaintiff 
amended  the  declaration  so  as  to  make  it,  in 
lieu  of  the  original,  read  as  follows:  "AJsh- 
bel  H.  Barney,  president  of  the  United  States 
Express  Company,  a  joint-stock  company 
organized  under  and  by  virtue  of  a  law  of 
the  state  of  New  York,  and  which  said  com- 
pany is  authorized  by  the  laws  of  the  state  of 
New  York  to  maintain  and  bring  suits,  in 
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fhe  name  of  Its  president,  for  or  on  account 
of  any  right  of  action  accruing  to  said  com- 
pany, and  a  citizen  of  the  state  of  New  York, 
the  plaintiff  in  this  suit,  by  £.  F.  Bull  and 
James  W.  Duncan,  its  attorneys,  complains 
of  Heman  B.  Cliapman,  a  citizen  of  the  state 
of  Illinois,  "etc.  After  the  leave  to  amend 
the  declaration  was  given,  but  before  the 
amended  declaration  was  filed,  the  plaintiff 
in  error  was  convicted  of  perjury  in  the  cir- 
cuit court  of  La  Salle  county.  111.,  and  sen- 
tenced to  imprisoment  in  the  Joliet  peniten- 
tiary for  the  term  of  seven  years,  under 
which  sentence  he  was,  on  January  2,  1880, 
removed  to  said  penitentiary,  and  there  im- 
prisoned until  October,  1884.  Without  any 
proof  of  service  of  a  copy  of  the  amendment, 
or  any  order  for  the  default  of  the  plaintiff 
in  error  for  want  of  plea  to  the  amended  dec- 
laration, and  without  any  plea  thereto  hav- 
ing been  filed  by  him,  the  case  was  called  for 
trial,  and  the  record  shows  the  following 
proceedings  to  have  been  had:  "Said  cause 
having  been  called  for  trial,  plaintiff  ap- 
peared, and  defendant  and  his  attorney  fail- 
ing to  appear,  thereapon,  upon  issue  joined, 
oomes  a  jury,  [naming  them,]  who  were 

fawom  well  and  truly  to  try  said  issue,  and 
vrho,  after  hearing  the  evidence,  returned 
•  tbe  following  verdict:  •  We,  the  jury,*find 
tbe  Issue  for  the  plaintiff,  and  assess  his  dam- 
ages at  fourteen  thousand  dollars;' "  and  then 
follows  judgment,  on  March  27,  1880,  in 
mnal  form,  on  the  verdict,  for  $14,000,  and 
costs.  On  the  8th  of  October,  1885,  plaintiff 
In  error  filed  in  tbe  court  l}elow  his  bond  for 
the  prosecution  of  a  writ  of  error  to  reverse 
aaid  judgment,  and  the  same  was  duly  ap- 
proved by  the  circuit  judge.  The  mittimus 
under  tbe  sentence  above  referred  to,  tbe  cer- 
tificate of  the  warden  of  the  penitentiary,  and 
the  affidavit  of  plaintiff  in  error  were  all 
filed  In  the  case  and  made  part  of  the  record, 
and  they  show  that  plaintiff  in  error  was 
Imprisoned  in  the  Joliet  penitentiary  from 
January  2, 1880,  to  October  4, 1884;  and  an- 
other affidavit  of  tbe  plaintifC  in  error,  also 
filed  in  the  case  and  made  part  of  the  record, 
shows  that  on  his  discharge  from  the  peni- 
tentiary, Octot>er,  1884,  he  was  at  once  ar- 
rested on  a  capias  ad  satisfaciendum,  is- 
sued upon  tbe  judgment  above  mentioned, 
and  from  that  time  until  the  issue  of  the 
writ  he  had  been  imprisoned  in  the  county 
Jail  of  Cook  county.  111.,  upon  such  capias. 
His  case  is  thus  brought  within  tbe  provis- 
ions of  section  1008,  Bev.  St.,  which  provides 
that,  in  case  a  party  entitled  to  a  writ  of  er- 
ror is  imprisoned,  he  may  prosecute  such 
vrit  within  two  years  after  judgment,  ex- 
clusive of  the  term  of  such  imprisonment. 

The  assignments  of  error  relied  upon  are 
three  in  number,  and  are  substantially  as  fol- 
lows: (1)  The  court  erred  in  permitting  a 
new  sole  plaintiff  to  be  substituted  for,  and 
in  the  place  of,  the  sole  original  plaintiff. 
(2)  Tbe  court  erred  in  submitting  to  the  jury 
the  cause  as  it  stood  after  the  amendments 
aforesaid,  as  upon  issue  joined  between  said 


parties,  in  entering  the  verdict  of  the  jury  In 
said  cause,  and  in  rendering  judgment  there- 
on in  favor  of  the  defendant  in  error,  when 
there  was  no  issue  joined  between  said  par- 
ties. (8)  The  court  erred  in  proceeding  to 
trial  and  entering  a  verdict  and  rendering 
judgment  against  plaintiff  in  error  when 
he  had  no  notice  of  the  order  giving  leave  to 
amend,  or  of  such  amendment,  and  had  had 
no  time  or  opportunity  to  plead  to  the  amend- 
ed declaration,  nor  any  day  in  court  to  an- 
swer to  or  defend  against  the  suit  of  the  new 
plaintiff. 

We  do  not  think  the  first  assignment  of  er- 
ror well  taken.  Amendments  are  discretion- 
ary with  the  court  below,  and  not  reviewable 
by  this  court.  Mandeville  v.  Wilson,  5 
Cranch,  15;  Sheehy  v.  Mandeville,  6  Cranch, 
253;  Walden  v.  Craig,  9  Wheat.  576;  Chinio 
V.  Keinicker,  11  Wheat.  280;  Wright  v.  Hol- 
lingsworth,  1  Pet.  165;  U.  S.  v.  Buford,  8 
Pet.  12;  Matheson  v.  Grant,  2  How.  263;  Ex^ 
parte  Bradstreet,  7  Pet.  684.  g 

•  We  think  the  second  point  for  plaintiff  in  • 
error  is  well  taken.  Where  there  has  been 
an  appearance  and  no  plea,  or  where,  on  ac- 
count of  amendments  and  changes  of  plead- 
ings, the  declaration  remains  without  an  an- 
swer, tbe  plaintiff  may  move  for  a  judgment 
for  tbe  want  of  a  plea,  as  upon  nil  dioit. 
Bat  no  such  motion  was  made.  Certainly  a 
jury  should  not  be  called,  and  verdict  entered, 
where  no  issue  is  joined,  unless  for  assess- 
ment of  damages  merely.  The  court  erred  in 
rendering  judgment  thereon.  In  addition  to 
the  authorities  cited  by  counsel  for  plaintiff 
in  error,  see  Hogan  v.  Boss,  13  How.  178. 

We  also  think  the  third  point  well  taken. 
Tbe  plaintiff  was  not  entitled  to  judgment 
without  conforming  to  the  conditions  im- 
posed by  the  court  in  the  very  order  giving 
leave  to  amend  the  declaration;  and,  under 
such  circumstances,  the  court  erred  in  ren- 
dering  judgment  against  defendant. 

But,  aside  from  all  this,  we  are  confronted 
with  the  question  of  jurisdiction,  which,  al- 
though not  raised  by  either  party  in  the  court 
below  or  in  this  court,  is  presented  by  the  recv 
ord,  and,  under  repeated  decisions  of  this 
court,  must  be  considered.  Sulli  van  t.  Steam- 
Boat  Co..  6  Wheat.  450;  Jackson  v.  Asbton, 
8  Pet.  148;  Grace  v.  Insurance  Co.,  109  U.  S. 
278,  3  Sup.  Ct.  Rep.  207;  Insurance  Co.  t. 
Bhoads,  119  IT.  S.  237,  7  Sup.  Ct.  Bep.  193; 
Cameron  v.  Hodges,  127  U.  S.  822,  8  Sup. 
Ct.  Rep.  1154,  and  authorities  there  cit^ 
The  ground  upon  which  tbe  jurisdiction  of 
the  federal  court  is  invoked  is  that  of  diverse 
citizenship  of  the  parties.  In  Robertson  y. 
Cease.  97  U.  S.  646,  649,  it  was  said  that, 
"  where  jurisdiction  depends  upon  the  citizen- 
ship of  the  parties,  such  citizenship,  or  the 
facts  which  in  legal  intendment  constitute  it, 
should  be  distinctly  and  positively  averred  in 
the  pleadings,  or  they  should  appear  afflrm-9 
atively,  and  with  equal*distinctness,  in  other* 
parts  of  the  record;"  citing  Railway  Co.  v. 
Ramsey,  22  WalL  322;  Briges  v.  Sperry,  95 
U.  S.  401;  and  Brown  v.  Keene,  8  Pet.  115. 
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See,  also,  Menard  v.  Goggan,  121  IT.  S.  253, 
7  Sup.  Ct.  Kep.  873;  Halsted  v.  Buster,  119 
U.  S.  341,  7  Sup.  Ct.  Eep.  276;  Everhart  v. 
Huntsville  College,  120  U.  S.  223, 7  Sup.  Ct. 
Bep.  655. 

On  looking  into  the  record,  we  find  no  sat- 
isfactory showing  as  to  the  citizenship  of  the 
plaintiff.  The  allegation  of  the  amended  pe- 
tition is  that  the  United  States  Express  Com- 
pany is  a  joint-stock  company  organized  un- 
der a  law  of  the  state  of  New  York,  and  is  a 
citizen  of  that  stiite.    But  tlie  express  com- 

ry  cannot  be  a  citizen  of  New  York,  with- 
the  meaning  of  the  statutes  regulating 
jurisdiction,  unless  it  be  a  corporation.  The 
aUegation  tliat  the  company  was  organized 
under  the  laws  of  New  York  is  not  an  alle- 
gation that  it  is  a  corporation.  In  fact,  the 
allegation  is  that  the  company  is  not  a  cor- 
poration, but  a  joint-stock  company, — ^tbat 
is,  a  mere  partnership.  And,  although  it 
may  be  authorized  by  the  laws  of  the  state  of 
Kew  York  to  bring  suit  in  the  name  of  its 
president,  that  fact  cannot  give  the  company 
power,  by  that  name,  to  sue  in  a  federal 
court.  The  company  may  have  been  organ- 
ized under  the  laws  of  the  state  of  New  York, 
and  may  be  doing  business  in  that  state,  and 
yet  all  the  members  of  it  may  not  be  citizens 
of  tliat  state.  The  record  does  not  show  the 
eitizenship  of  Barney,  or  of  any  of  the  mem- 
bers of  the  company.  They  are  not  shown 
to  be  citizens  of  some  state  other  than  Illi- 
nois. Qrace  v.  Insurance  Co.,  supra,  and  au- 
thorities there  cited.  For  these  reasons  we 
are  of  the  opinion  that  the  record  does  not 
show  a  case  of  which  the  circuit  court  could 
take  jurisdiction.  The  judgment  of  that 
court  must  therefore  be  reversed,  at  the  costs, 
in  this  court,  of  the  defendant  in  error.  Han- 
cock V.  Holbrook,  112  U.  S.  229,  5  Sup.  Ct. 
Rep.  115;  Halsted  v.  Buster,  supra;  Menard 
T.  Goggan,  supra.  The  judgment  is  reversed, 
and  the  cause  remanded,  with  directions  to 
set  aside  tho  judgment,  and  for  such  further 
proceedings  as  may  not  be  inconsistent  with 
tliis  opinion. 


(U>  V.  8.  <83) 

B£n£  et  dl.  V.  Jeantbt. 

(March  5, 1889.) 

L  PATHNTS   for   ISVBJITIOJIS  —  Spboiwoations — 
Pbocbss  for  Refhtino  Hair. 

The  speciflcation  in  reissued  letters  patent  No. 
8,eS7,  Uaiob.  25, 1879,  to  John  B6n6,  for  an  im- 
provement in  the  process  of  refining  and  bleach- 
ing hair,  states  that  the  hair  is  treated  to  a  bath 
of  such  chemicals  as  will  dissolve  a  portion  of 
the  sarf  aoe  of  each  hair,  and  thus  reduce  its  di- 
ameter, and  that  the  patentee  finds  that  a  solu- 
tion of  a  chlorine  salt,  dissolved  in  an  excess  of 
muriatic  acid,  serves  the  purpose.  Under  the 
provision  of  Rev.  St.  {  4888,  as  to  the  speoifloa- 
tion,  held  that,  though  the  patentee  was  the 
first  discoverer  of  a  process  for  refining  hair,  the 
speciflcation  was  full  and  clear  enough  to  sus- 
tain claim  2  only,  which  is  for  the  method  of  re- 
fining hair  by  subjecting  it  to  a  bath  of  muriatic 
•old,  in  which  is  dissolved  a  chlorine  salt,  and 
would  not  sustain  claim  1,  which  isfor  themeth- 
od  of  refining  hair  bv  subjecting  it  to  the  action 
of  ohemlcals,  whereb.v  the  surface  is  dissolved, 
and  the  aiameter  reduced,  or  claims  S,  4,  6, 
which,  among  other  things,  are  for  the  method 


of  refining  by  bathing  and  manipniating  the  hair 
in  a  hath  composed  of  add  and  a  chlor&e  salt. 

2.  SjUfB— ISFRIKaBMBKT— -EvroBNOB. 

In  a  suit  for  infringement  complainants  offered 
no  direct  evidence  that  defendant  used  the  pat- 
ented process,  but  relied  on  the  correspondence 
of  defendant's  turticle,  in  respect  to  smoothness, 
luster,  and  pliability,  with  the  hair  produced 
thereby.  Defendant's  expert  produced  several 
samples  of  hair,  which  he  stated  he  had  refined 
by  the  use  of  chemicals  other  than  those  named 
in  the  patent,  as  the  result  of  12  years'  practice. 
ComnlainantB'  expert  tesUfled  that  defendant's 
article  could  not  be  produced  except  by  treat- 
ment in  a  solution  of  chlorine  salt  and  mnriatio 
acid,  or  their  chemical  equivalents,  and  that  he 
made  experiments  according  to  the  methods  de- 
scribed by  defendant's  exi>ert,  and  found  them 
failures,  but  that  they  were  his  first  experi- 
ments. Seld  insufficient  evidence  of  infringe- 
ment. 

Appeal  from  the  Clrcnit  Court  of  the  Uni- 
ted States  for  the  Southern  District  of  New 
York. 

Suit  by  John  B^n^  and  another  against 
Emile  Jeantet.    Complainants  appeal. 

S.  T.  Smith,  for  appellants.  W.  P.  S. 
JIfelvin,  for  appellee. 

Lahab,  J.  This  is  a  snit  in  eqnicy, 
brought  in  the  circuit  conrt  of  the  United 
States  for  the  Southern  district  of  New  York, 
by  John  B6n^  and  Adolph  Griinberg  against 
Emile  Jeantet,  praying  an  injunction,  ac- 
counting, and  damages  for  an  alleged  in- 
fringement of  reissued  letters  patent  No. 
8,637,  granted  to  B^n6,  March  25, 1879.  on 
an  application  filed  March  4, 1879,  for  an  im- 
provement in  the  process  of  refining  and^ 
bleaching  hair.  Counsel  for  complainant* 
stated  in  the  record  that  no  clalm*is  made  in  * 
this  suit  for  the  bleaching  of  hair,  except  so 
far  as  the  bleaching  may  result  incidentally 
from  the  process  of  refining;  and  the  only  is- 
sue presented  by  the  pleadings,  therefore,  re- 
lates to  the  question  of  infringement  so  tar 
as  the  process  of  refining  hair  is  concerned, 
there  being  no  issue  raised  as  to  the  validity 
of  the  palent  in  any  respect.  The  nature 
and  object  of  the  invention  are  set  forth  in 
the  speciflcation  as  follows:  "This invention 
relates  to  the  treatment  of  all  kinds  of  coarse 
hair,  which,  in  its  natural  state,  has  little 
commercial  value,  and  is  entirely  unfit  for 
toilet  uses  and  purposes.  The  said  treatment 
serves,  mainly,  to  refine  the  hair,  or  reduce 
the  diameter  of  the  hairs,  and  to  render  them 
more  pliable  and  glossy;  but  it  also  serves  to 
partially  bleach  the  hair  or  lighten  its  color 
or  tint,  and  fit  it  to  pass  though  any  of  the 
ordinary  dyeing  processes,  whereby  it  may 
be  given  any  shade  or  color  desired  or  possi- 
ble. In  carrying  out  my  invention,  for  the 
purpose  of  producing  from  the  coarse,  harsh 
hair  above  mentioned,  a  soft,  pliable  hair  of 
fine  texture,  I  treat  the  said  coarse  hair  to  a 
bath  composed  of  such  chemicals  or  chemical 
substances  as  will  dissolve  away  a  portion  of 
the  surface  of  each  hair,  and  thus  reduce  its 
diameter.  I  find  that  a  solution  of  a  chlorine 
salt  dissolved  in  an  excess  of  muriatic  acid 
serves  my  purpose  as  a  bath  for  this  refining 
treatment.    I  claim  as  my  invention  (1)  the 
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method  of  refining  till  grades  of  coarse  bair, 
which  consists  in  subjecting  it  to  the  action 
of  cheniicalij,  whereby  the  surface  of  each  hair 
is  corroded  or  dissolved  away,  and  its  diam- 
eter reduced,  substantially  as  set  forth;  (2) 
the  method  of  refining  coarse  hair,  which  con- 
sists in  subjecting  it  to  the  action  of  a  bath 
composed  of  muriatic  acid,  in  which  is  dis- 
solved a  chlorine  salt,  substantially  as  set 
forth;  (3)  the  method  of  refining  and  bleach- 
ing all  kinds  and  grades  of  coarse  hair,  which 
consists,  first,  in  bathing  and  manipulating 
the  same  in  a  chemical  bath,  composed  of 
acid  and  a  chlorine  salt,  and  then  in  a  bleach- 
ing bath,  composed  of  acids  and  bichromate 
S  of  potash,  substantially  as  and  for  the  pur- 
f  pose  set  forth  ;*(4)  the  method  of  refining 
and  bleiiching  a  1  kinds  and  grades  of  coarse 
hair,  which  consists — First,  in  bathing  and 
manipulating  the  same  in  a  bath  composed 
of  acid  and  a  chlorine  salt,  which  refines  the 
hair;  second,  subjecting  the  refined  hair  to  a 
bath  composed  of  acids  and  bichromate  of 
potash;  and,  third,  subjecting  the  hair  thus 
refined  and  bleached  to  the  proper  shade  to  a 
fixing  bath,  composed  of  warm  water,  solution 
of  muriate  of  tin,  bisulphate  of  soda,  and 
muriatic  acid,  which  sets  the  color,  substan- 
tially as  set  forth;  (5)  the  method  of  refining 
and  treating  hair,  which  consists  in  first 
passing  it  through  a  refining  bath,  composed 
of  an  acid  and  a  chlorine  salt;  then,  if  de- 
sired or  necessary,  through  bleaching  and  fix- 
ing baths,  as  above  described;  and,  finally, 
treating  the  hair  so  refined  to  a  bath  com- 
posed of  water  and  ammonia,  to  remove  all 
of  its  impurities,  substantially  as  specified; 

^as  a  new  article  of  commerce  and  manu- 
ture,  hair  of  fine  texture,  produced  from 
any  grade  of  coarse  hair,  either  animal  or  hu- 
man, by  the  method  of  refining,  substantially 
as  herein  described." 

The  court  below  held  that  were  it  not  for 
the  latter  part  of  this  description  the  specifi- 
cation would  fail  to  comply  with  the  statute, 
and  would  be  void  for  uncertainty.  It  there- 
fore limited  the  patentee  to  his  second  claim, 
and  accordingly  ruled  that  ynder  this  specifi- 
cation "the  patent  is  to  be  construed  as  one 
for  a  process  of  refining  hair  by  treating  it  in 
a  bath  composed  of  a  solution  of  chlorine 
salt  dissolved  in  an  excess  of  muriatic  acid, 
and  the  claims  are  to  be  limited  accordingly. " 
The  court  further  found  from  the  evidence 
produced  in  the  case  that  the  alleged  in- 
fringement, the  sole  issue  presented  by  the 
pleadings,  bad  not  been  proven,  and  there- 
fore dismissed  the  bill  without  prejudice  to 
the  right  of  the  complainants  to  bring  an  ac- 
tion at  law,  if  they  were  so  advised.  An  ap- 
peal from  this  decree  brings  the  case  here. 

Under  section  4888,  Bev.  St.,  the  specifi- 
cation must  describe  the  invention  and  the 
manner  and  pi'oce3s  of  "making,  construct- 
eing,  compounding,  and  using  it,  in  such  full, 
%  clear,  concise,  and  exact  terms  as  to  enable 
*  any  person  skilled  in  the  art  or 'science  to 
which  it  appertains    *    *    *    to  make,  con- 
struct, compound,  and  use  the  same. "  Tested 


by  this  requirement,  the  patent  In  snit  caa« 
not  receive  the  broad  construction  for  which 
complainants  contend.  Except  as  applicable 
to  tbe  second  claim,  the  specification  is  not 
full  and  clear  enough  to  give  one  skilled  in 
chemistry  such  an  idea  of  the  particular 
kinds  and  character  of  the  chemicals,  or  com- 
bination of  chemicals,  with  the  relative  pro- 
poi-tions  of  each,  as  would  enable  him  to  use 
the  invention  without  having  to  resort  to 
experiments  of  his  own  to  discover  those  in- 
gredients. The  broad  construction  claimed 
for  this  patent  as  a  pioneer  and  foundation 
invention  in  the  art  of  refining  hair  cannot 
extend  the  rights  of  the  patentee  beyond  tbe 
compositions  of  matter  and  processes  which, 
as  stated  in  the  patent,  embody  bis  real  in- 
vention.  It  is  true,  as  appears  upon  the 
pleadings,  that  the  appellant  B6nS  was  the 
first  discoverer  of  a  process  of  refining  hair, 
and  his  patent,  therefore,  is  entitled,  within 
the  limits  just  indicated,  to  a  liberal  con- 
struction. If,  therefore,  it  was  proved  that 
the  hair  dealt  in  by  the  defendant  was  re- 
fined by  substantially  the  same  chemical  ac- 
tion as  that  set  forth  in  the  second  claim,  the 
fact  of  infringement  was  established,  and  the 
complainants  were  entitled  to  the  decree 
prayed  for. 

Upon  the  trial  no  direct  testimony  was  of- 
fered by  plaintifTs  to  show  that  tbe  articles 
dealt  in  by  the  defendant  were  treated  or  re- 
fined by  the  patented  process.  The  only 
fact  upon  which  the  plaintiffs  relied  was  the 
correspondence  of  the  articles  proved  to  have 
been  sold  by  defendant,  in  respect  of  smooth- 
ness, luster,  and  pliability,  with  the  hair 
produced  according  to  the  patented  process; 
which  correspondence,  it  was  contended, 
showed  that  both  products  resulted  from  the 
same  method  or  equivalent  method  of  prepa- 
ration; and  it  was  further  insisted  that  tbe 
court  was  bound  from  that  fact  to  conclude 
that  refined  hair,  like  that  in  question,  could 
not  be  produced  except  by  treating  it  in  a 
bath  composed  of  a  solution  of  chlorine  salt 
dissolved  in  an  excess  of  muriatic  add,  or  a 
solution  of  their  (chemical)  equivalents.  To 
support  this  contention,  the  plaintiff  intro-t. 
duced  an  expert,  Nathaniel  S.  Keith,  who^ 
states  that,  while  he  had  never*|ittended  any*' 
lectures  on  the  subject  of  chemistry,  he  had 
pursued  his  studies  in  the  chemical  labora- 
tory of  his  father,  a  practicing  physician  and 
a  manufacturing  chemist.  He  had  given 
hair  special  consideration  during  three  or 
four  years  past,  and  had  made  experiments 
upon  the  processes  of  refining  and  bleaching 
hair  with  reference  to  this  suit  and  another 
legal  controversy.  In  bis  testimony  he  as- 
serts, substantiiUly,  that  the  defendant's  ar- 
ticle cannot  be  produced,  except  by  a  treat- 
ment in  a  solution  of  chlorine  salt  and  muri- 
atic acid,  or  their  (chemical)  equivalents. 
In  response  to  the  question,  "What  other 
substance  is  there,  if  any,  except  chlorine 
and  its  compounds,  which  will  corrode  or 
dissolve  away  the  surface  of  the  hair  so  as  to 
reduce  the  size  or  diameter  without  essea> 
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UaUj  destroying  the  bair?"  be  answers:  "I 
have  no  knowledge  of  anj  other."  Again: 
"iSj  opinion  is  that  any  mettiod  under  which, 
by  the  action  of  chemicals,  the  surface  of 
hair  is  dissolved  or  corroded  away  so  as  to 
reduce  its  diameter,  comes  within  the  prov- 
ince, or  falls  within  one  or  more  of  the 
claims,  of  the  said  patent."  To  repel  this 
contention  the  defendant  called,  as  an  expert 
witness,  one  Charles  Marchand,  who  stated 
that  he  had  been  engaged  in  chemical  studies 
for  24  years,  having  graduated  at  a  school  of 
arts  and  manufactures  in  Paris  in  1871,  from 
which  time  his  business  had  been  that  of  a 
manufacturing  chemist,  to  which,  after  he 
came  to  this  country,  in  1878,  he  added  the 
occupation  of  analytical  chemist.  He  testi- 
fies that  in  his  studies  and  business  he  has 
had  much  to  do  with  bleaching  and  refining 
human  hair,  and  other  hair;  has  known  for 
many  years  oxidizing  agencies  for  bleaching 
or  refining  hair;  first  saw  hair  reduced  in 
diameter  by  the  use  of  chemicals  12  years 
ago  in  Fads,  by  a  chemist:  and  that  he 
bad  made  a  number  of  experiments  in  the 
treatment  of  hair  by  subjecting  it  to  a  refin- 
ing process  entirely  different  from  that  de- 
scribed in  the  patent;  and  in  corroboration 
of  his  testimony  be  produced  several  samples 
of  refined  hair,  which  he  stated  he  had  re- 
fined by  the  use  of  difCerent  chemicals  from 
those  mentioned  in  the  patent.  The  first 
m  was  treated  by  a  chlorine  gas  solution  in 
J^pore  water,  and  then  by  a  solution  of  perox- 
*  kle  of  hydrc^en.  'The  second  was  a  solution 
of  permanganate  of  potash  in  water,  with 
sulphuric  add  and  muriatic  acid  in  proper 
proportions.  The  third  was  a  solution  of 
sulphurous  acid  in  water,  and  also  a  solution 
of  permanganate  of  potash.  The  fourth  was 
treated  by  one  of  the  same  methods.  An- 
other specimen  was  treated  by  a  concentra- 
tion of  peroxide  of  hydrogen.  To  break  the 
force  of  this  testimony,  Keith  was  recalled, 
and,  upon  many  points,  contradicted  Mar- 
cliand's  statemente.  He  testified  that  he 
had  made  experiments  according  to  the 
methods  described  by  Marchand,  and  found 
them  failures,  and  the  hair  subjected  to 
them  worthless  and  unrefined.  The  testi- 
mony of  these  two  witnesses  is  confiicting. 
But  the  testimony  of  Marchand  relates  to 
facts  declared  to  be  within  his  knowledge 
and  experience,  while  that  of  Keith  is  large- 
ly the  assertion  of  a  theory,  and  a  presenta- 
tion of  arguments  to  show  that  the  facts  tes- 
tified to  by  Marchand  cannot  exist.  The 
experiments  which  Keith  said  he  had  made 
according  to  Marchand's  formula,  and  which 
failed  to  produce  refined  hair,  were,  as  he  ad- 
mitted, his  first  experiments  for  that  pur- 
pose, while  those  made  by  Marchand  were 
the  results  of  12  years  of  practice,  and  at- 
tested themselves  by  the  specimens  produced. 
We  think  the  complainants  did  not  make  out 
a  case  of  infringement.  There  is  not  a  pre- 
ponderance of  evidence  in  their  favor.  The 
decree  of  the  circuit  court  is  therefore  af- 
firmed. 


(ISO  u.  B.  M) 

United  States  v.  Watsoh. 

(March  11, 1889.) 

Abmt  Aim  Navt— LoxaBvrrr  Aon— Smvioi  is 
Casbt  at  West  Pomr. 

In  compntlng  longevitgr  pay,  the  words  "for 
eveiy  five  years  be  may  have  served,  or  shall 
serve,  In  the  aim?  of  the  United  States, "  occur- 
ring in  aot  C!ong.  July  6, 1838,  i  16,  Include  cadet 
serrloes  at  West  Point :  and  such  services  should 
be  computed  in  reckoning  longevity  pay  prior  as 
well  as  subsequent  to  act  Feb.  2i,  1881,  which  pro- 
vides that  "additional  pay  to  officers  for  length  of 
service,  to  be  paid  with  their  ourrent  monthly 
pay,  and  the  actual  time  of  service  in  the  army  or 
navy,  or  both,  shall  be  allowed  all  otacers  In  com- 
puting their  pay. " 

Appeal  from  the  Court  of  Claims. 

Asst,  Atty.  Gen.  Hoioard  and  P.  P.  h 
toees,  for  appellant.  W.  W.  Warden,  for  a^ 
pellee. 

Lamar,  J.  On  the  24th  of  February, 
1886,  the  appellee,  Malbone  F.  Watson, 
filed  his  petition  in  the  court  of  claims,  in 
substance  as  follows:  Claimant  entered  the 
United  States  Military  Academy  as  a  cadet, 
July  1, 1856;  was  appointed  a  second  lieU" 
tenant  of  cavalry.  May  6,  1861;  first  lieuten- 
ant of  artillery.  May  14, 1861;  captain,  Mardt 
9, 1866;  retired  from  active  service  for  loss 
of  his  right  leg  from  wound  received  in  Una 
of  duty,  September  18, 1868.  In  computing 
his  service  for  longevity  pay  he  claims  to  iM 
entitled  to  count  his  time  as  a  cadet,  under 
the  acts  of  July  5, 1838,  (5  St.  256;)  March 
2,  1867,  §  9,  (14  St.  423;)  July  15,  1870, 
(Bev.  St.  1262.)  By  so  crediting  his  service, 
claimant  alleges  there  is  due  him  up  to  the 
time  of  filing  his  petition  thesum  of  $2,611 .10. 
To  this  petition  the  United  States  filed  a  gen- 
oral  demurrer,  which  was  sustained  as  to 
that  part  of  claim  accruing  six  years  before 
the  filing  of  the  petition,  and  overruled  as  to 
the  rest  of  it,  without  prejudice.  The  coart|g 
thereupon  rendered'judgment  in  favor  ofr 
claimant  for  $126.22.  The  United  States 
appealed.  The  ground  upon  which  this  judg- 
ment rests  Is  that  the  time  of  the  service  w 
claimant  as  a  cadet  in  the  Military  Academy 
at  West  Point  is  to  be  regarded  as  a  part  of 
the  time  he  served  in  the  army,  within  the 
meaning  of  the  act  of  July  5,  1888,  and 
should  be  counted  in  computing  his  longevity 
pay  under  that  act;  and  that  he  is  entiUed  to 
receive  so  much  of  the  amount  thereon  thus 
computed  as  is  not  barred  by  the  statute  of 
limitations. 

The  provisions  of  the  acts  of  congress  re- 
lied upon  as  the  foundation  of  the  claim  of 
the  appellee  are  as  follows:  Section  15,  act 
July  5,  1838:  "Every  commissioned  officer 
of  the  line  or  staff,  exclusive  of  general  of- 
ficers, shall  be  entitled  to  receive  one  addi- 
tional ration  per  diem  for  every  five  years  he 
may  have  served  or  shall  serve  in  the  army 
of  the  United  States:  provided,  that  in  cer- 
tain cases,  where  officers  are  entitled  to  and 
receive  double  rations,  the  additional  one  al- 
lowed in  this  section  shall  not  be  included  in 
the  number  to  be  doubled."  Section  9,  act 
March  2, 1867:  "That  section  15  of  the  'Act 
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to  Increaae  the  present  militaTj  establish- 
ment of  the  United  States,  and  for  other  pur- 
poses,' approved  July  5, 1838,  be  amended  so 
that  general  o£Bcers  shall  not  hereafter  be 
excluded  from  receiving  the  additional  ration 
for  every  five  yejirs'  service;  and  it  is  hereby 
farther  provided  that  ofiQcers  on  the  retired 
list  of  the  army  shall  have  the  same  allow- 
ance of  additional  rations  for  every  five 
years'  service  as  officers  in  active  service." 
Act  of  July  15, 1870,  now  section  1262,  Rev. 
St. :  "  There  shall  be  allowed  and  paid  to  each 
commissioned  officer  below  the  rank  of  brig- 
adier general,  including  chaplains  and  others 
having  assimilated  rank  or  pay,  ten  per  cen- 
tum of  their  current  yearly  pay  for  each 
term  of  five  years  of  service. " 

That  cadets  at  West  Point  were  always 
part  of  the  army,  and  that  service  as  a  cadet 
was  always  actual  service  in  the  army,  has 
been  settled  by  the  decision  of  this  court  In 
g  the  case  of  U.  8.  v.  Morton,  112  U.  S.  1,  5 
*  Sup.  Gt.  Bep.  1,  in  which  a  que8tion«almost 
identical  with  the  one  now  before  us  was 
presented  for  consideration.  In  that  case, 
Morton,  the  claimant,  had  entered  the  United 
States  Military  Academy  at  West  Point  as  a 
cadet,  July  1, 1865,  had  graduated  therefrom 
June  15, 1869,  and  had  served  in  the  army 
as  a  commissioned  officer  from  that  date  un- 
til March  31, 1883.  In  computing  his  serv- 
ice pay  the  accounting  officers  did  not  allow 
him  credit  for  the  time  he  bad  been  a  cadet 
at  West  Point  as  part  of  his  time  of  service 
in  the  army,  and  he  accordingly  brought  suit 
in  the  court  of  claims  under  the  acts  of  Feb- 
ruary 24,  1881,  and  June  30,  1882,  (21  St. 
846,  and  22  St.  118,  respectively.)  These 
acts,  among  other  things,  provided  that  "ad- 
ditional pay  to  officers  for  length  of  service, 
to  be  paid  with  their  current  monthly  pay, 
and  the  actual  time  of  service  in  the  army  or 
navy,  or  both,  shall  be  allowed  all  officers  in 
computing  their  pay."  The  court  of  claims 
rendered  judgment  in  favor  of  the  claimant, 
'Which,  on  an  appeal  prosecuted  on  behalf  of 
the  United  States,  was  affirmed  by  this  court. 
In  the  opinion  of  the  court  it  was  stated  that 
"the  only  question  for  decision  is  whether 
the  time  of  service  as  a  cadet  is  to  be  re- 
garded as  'actual  time  of  service  in  tlie 
army.' "  The  court,  after  an  elaborate  ex- 
amination and  discussion  of  the  laws  bear- 
ing tliereon  nnd  having  relation  thereto,  an- 
swered that  question  in  the  affirmative,  and 
said:  "From  this  review  of  the  statutes,  it 
cannot  be  doubted  that,  before  the  passage  of 
the  act  of  July  28,  1866,  [now  section  1094, 
Bev.  St.,  which  in  so  many  words  classes  the 
cadets  at  West  Point  as  a  part  of  the  army  of 
the  United  States,]  as  well  as  afterwards, 
the  corps  of  cadets  of  the  Military  Academy 
was  a  part  of  the  army  of  the  United  States, 
and  a  person  serving  as  a  cadet  was  serving 
in  the  army.  •  •  *  The  practical  con- 
struction of  the  requirement  of  the  act  of 
1^8,  that  the  cadet  should  engage  to  serve 
for  eight  years,  shown  by  the  fact  that  the 
form  of  the  engagement  in  this  case  was  to 


« serve  in  the  army  of  the  United  States  for 
eight  years,'  is  a  circumstance  of  weight  to 
show  that  the  government,  from  the  begins 
nlng,  treated  the  plaintiff  as  serving  in  tb« 
army.  The  service  for  which  he  engaged  be- 
gan on  the  Ist  of  July,  1865,  and  the  eight 
years  ran  from  that  time.  That  being  his 
status,  the  acts  of*1881  and  1882,  in  speaking 
of  •  actual  time  of  service  in  the  army,'  cover 
the  time  of  his  service  as  a  cadet.  *  *  * 
Under  the  statutes  involved  in  the  present 
case,  a  cadet  at  West  Point  is  serving  in  the 
army  as  fully  as  an  officer  retired  from  active 
service  is  serving  in  the  army,  under  the  stat- 
utes which  apply  to  him,  so  far  as  the  ques- 
tion of  longevity  pay  is  concerned."  Mora 
direct  and  emphatic  language  could  not  be 
used  to  support  the  contention  of  the  claim- 
ant in  this  case.  The  words  "actual  time  of 
service  in  the  army,"  as  used  in  the  act  of 
February  24,  1881,  are  not  more  expressive 
of  cadet  service  at  West  Point  than  are  the 
words,  "for  every  five  years  he  may  have 
served  or  shall  serve  in  the  army  of  the 
United  States,"  as  used  in  the  act  of  July  5, 
1838.  They  both  mean  the  same  kind  of 
service,  and  we  are  of  the  opinion  that  such 
service  should  be  reckoned  in  computing  lon> 
gevitiy  pay  prior,  as  well  as  subsequent,  to 
the  act  of  Februaiy  24, 1881.  We  also  con« 
cur  with  the  court  of  claims  that  in  this  case 
there  can  be  no  recovery  for  any  part  of  the 
claim  that  accrued  prior  to  February  24, 
1880,  the  day  when  the  bar  of  the  statute  of 
limitations  took  effect.  Bev.  St.  §  1069. 
The  claim  sued  on  is  valid  as  to  that  part  of 
it  which  accrued  after  that  date.  For  these 
reasons  the  Judgment  of  the  court  of  claims 
is  affirmed. 

(UO  U.  S.  S*) 

Badoer,  Collector,  v.  Citsihako  et  at. 
(March  6, 1889.) 

1.  Customs  Duties — ^AFPSijgAL. 

Under  act  Cong.  March  8, 1883,  o.  131,  S  7,  ez- 
cludiDK  from  the  estimate  of  dntles  oolleoiihle 
on  goods  Imported  from  other  oonntrieB  the  val- 
ne  of  "chargsB"  specified  in  sections  2907,  2908, 
Bev.  St.  U.D.,  including  boxes,  bags,  etc.,  used 
in  the  bona  floe  transportation  of  such  goods  to 
the  United  States,  the  collector  cannot  uioresaa 
the  dutiable  value  of  oranges  invoiced  at  their 
true  market  value,  by  redumng  the  value  of  the 
boxes  and  packing,  and  adding  fbe  reduction  to 
the  value  oi  the  fruit. 

2.  Sahb— Actions  to  Rboovbb  PxTVKirrs. 

The  question  in  a  suit  to  recover  overpaid  du- 
ties In  such  a  case  is  whether  the  collector  acted 
within  the  power  given  him  by  statute  in  com- 
pelling the  importer  to  pay  duties,  not  only  on 
the  market  value  ol  the  goods,  but  also  on  the 
additional  value  equal  to  the  reduction  made 
from  the  value  of  the  cases,  and  is  a  question  of 
law,  which  can  be  raised  by  the  importer  in  a 
suit  at  law. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  t>f  Louisiana.^ 
•  This  is  an  action  for  the  recovery  of  the* 
sum  of  $1,400.07,  with  interest,  being  the 
amount  of  certain  duties  which,  it  is  alleged, 
were  illegally  exacted  from  the  defendants 
in  error.  The  case  was  tried  by  the  court 
pursuant  to  a  stipulation  between  the  partie 
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waiving  the  intervention  of  a  jury.  The 
court  fonnd  "the  issues  of  fact  raised  bj  the 
pleadings  in  favor  of  the  plaintiffs."  We 
must  assume,  therefore,  that  the  facts  were 
as  alleged  by  the  plaintiffs  in  their  pleadings. 
It  is  alleged  in  the  petition  and  amended  pe- 
tition tliat  the  plaintiffs  were  importers  of 
and  dealers  in  foreign  fruits  at  New  Orleans; 
that  in  December,  1883,  and  January,  1884, 
they  imported  several  cargoes  of  Valencia 
oranges  on  the  steam-ships  Fontiac,  Norfolk, 
North  Anglia,  Vindolano,  and  Ehrenfels,  ag- 
gregating 21,165  cases,  each  case  being  over 
two  and  one-half  cubic  feet;  that  the  invoice 
value  of  the  oranges  was  177,310  pesetas, 
while  the  invoice  value  of  the  charges  (com- 
9  posed  of  value  of  cases,  nails,  packing, 
*  bands,  cost*of  transportotion,  etc.,)  was  120,- 
990  pesetas,  making  the  totid  invoice  value 
of  fruit  and  charges  298,300  pesetas;  that 
the  fruit  as  it  arrived  was  duly  entered  in  the 
customs  department  at  New  Orleans, — the 
fruit  at  its  true  invoice  value,  which  was  its 
true  market  value  at  the  date  of  the  respect- 
ive importations,  and  the  charges  at  their 
true  invoice  value;  ttiat,  nevertheless,  the 
collector,  without  pretending  that  there  was 
any  mistake  or  fraud  in  the  invoice  value  of 
the  fruit,  caused  an  appraisement  of  each  im- 
portation to  be  made,  despite  the  protest  and 
remonstrance  of  petitioners,  and  thereby  in- 
creased the  invoice  value  of  the  fruit,  and 
reduced  the  invoice  value  of  the  charges  in 
each,  increasing  the  value  of  the  fruit  by  just 
■o  many  pesetas  as  the  invoice  value  of  the 
charges  was  reduced,  and  making  a  total  in- 
crease of  36,271.15  pesetas  in  the  value  of  the 
fruit,  equal  to  $7,000.33  in  American  coin, 
upon  which  petitioners  were  obliged  to  pay 
20  per  cent,  duty,  or  $1,400.07;  that  as  soon 
as  the  liquidations  of  each  and  all  of  the  en- 
tries were  made  by  the  customs  department, 
and  within  30  days  thereafter,  the  petitioners 
appealed  from  the  decision  of  the  collector 
to  the  secretary  of  the  treasury;  that  the  sec- 
retary, on  the  18th  of  February,  1885,  decid- 
ed that  it  appeared  that  the  "fruit  in  ques- 
tion was  invoiced  at  a  value  which  properly 
represented  its  market  value,  but  that  the 
vidue  of  the  boxes,  packing,  etc.,  was  excess- 
ive, and  was  reduced  by  the  appraiser,  and 
the  value  of  the  fruit  advanced  to  the  same 
extent,"  and  affirmed  the  decision  of  the  col- 
lector; that  one  of  the  merchant  appraisers 
appointed  by  the  collector  knew  nothing  of 
tbe  value  of  Valencia  oranges,  or  of  the 
charges  thereon,  and  so  admitted;  that  none 
of  the  oranges,  nor  any  samples  thereof,  were 
submitted  to  or  examined  by  the  merchant 
appraisers,  which  facts  were  speciBcally  set 
forth  in  plaintiffs'  protest,  filed  with  the  col- 
lector, against  the  appraisement;  and  that 
all  the  subsequent  appraisements  of  ship- 
ments, other  than  the  sliipment  by  the  Fon- 
tiac, were  based  upon  the  above  merchant 
appraisement,  and  an  appeal  to  the  secretary 
of  the  treasury  was  refused,  on  the  ground 
that  such  appraisement  was  binding. 
Asst.  Atty.  &en.  Maury,  for  plaintiff  in  er- 


ror.  C.  B.  Singleton,  and  R.  E.  Brown,  for 
defendants  in  error. 

Mr.  Justice  Harlan,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

Tlie  effect  of  section  7  of  the  act  of  March 
3,  1883.  c.  121,  (22  St.  488.  523,)  was  to  ex-^ 
elude  from  the  estimate  of  the«amuunt  of* 
duties  collectible  upon  goods  imported  from 
other  countries  the  value  of  the  "charges" 
specified  in  sections  2907  and  2908  of  the  Re- 
vised Statutes,  including  the  value  of  the 
usual  and  necessary  sacks,  crates,  boxes,  oi 
covering  of  any  kind,  not  composed  of  mate- 
rials or  made  in  any  form  designed  to  evade 
duties  thereon,  but  used  in  the  bona  flde 
transportation  of  such  goods  to  the  United 
States.  The  duties,  therefore,  for  which  the 
plaintiffs  were  liable  in  respect  to  the  oranges 
they  imported,  were  to  be  ascertained  with 
reference  only  to  their  true  and  actual  mar- 
ket value.  Oberteuffer  v.  Robertson,  116  U. 
S.  499,  509,  510,  6  Sup.  Ct.  Rep.  462.  That 
the  collector  made  a  reduction  of  the  invoice 
value  of  the  charges  is  of  no  consequence, 
because  such  charges  were  not  dutiable  items. 
He  did  what  the  law  did  not  authorize  him 
to  do,  namely,  increased  the  dutiable  value 
of  the  oranges,  although  they  were  invoiced 
and  entered  at  their  true  market  value.  The 
additional  duties  exacted  from  the  plaintiffs 
on  this  increased  value  amounted  to  the  sum 
for  which  the  judgment  was  rendered.  It 
is  insisted,  however,  that  this  question  can- 
not arise  upon  the  present  writ  of  error.  The 
only  bill  of  exceptions  taken  in  the  case  states 
"that  on  the  trial  of  the  cause  the  plaintiffs 
offered  evidence  tending  to  show  that  the 
value  fixed  on  goods  imported  by  them  was 
excessive,  and  that  the  appraisement  of  said 
goods  was  erroneous;  to  the  reception  of 
which  evidence  defendant  objected,  on  the 
ground  that  said  goods  were  duly  appraised, 
and  that  the  appraisement  is  final  and  con- 
clusive in  the  absence  of  fraud,  which  is  not 
alleged,  and  on  the  further  ground  that  such 
evidence  is  not  admissible  under  the  allega* 
tions  of  plaintiffs'  petition,  which  objections 
were  overruled  by  the  court,  and  said  evi- 
dence received,  to-wit,  on  ground  because, 
in  the  opinion  of  the  court,  it  is  not  neces- 
sary to  allege  fraud." 

The  contention  of  the  government  is  that. 
as  fraud  was  not  specifically  alleged  in  respect 
to  the  appraisement,  the  court  erred  in  ad- 
mitting and  considering  evidence  to  impeach 
it.  This  position  is  supposed  to  be  sustained 
by  the  case  of  Hilton  v.  Merrill,  110  U.  S. 
97,  106,  3  Sup.  Ct.  Rep.  548.  In  that  case  it 
was  said:  "Considering  the  acts  of  congressS 
as  establishing  a  system,  and'giving  force  to 
all  the  sections,  its  plain  and  obvious  mean- 
ing is  tliat  the  appraisement  of  the  customs 
officers  shall  be  final,  but  all  other  questions 
relating  to  the  rate  and  amount  of  duties  may, 
after  the  importer  has  taken  the  prescribed 
steps,  be  reviewed  in  an  action  at  law  to  re- 
cover duties  unlawfully  exacted."    Again: 
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"Tbe  valuation  made  by  the  customs  officers 
was  not  open  to  question  in  an  action  at  law, 
as  long  as  the  officers  acted  without  fraud, 
and  within  the  power  conferred  on  them  by 
the  statute. "  In  the  case  before  us  there  is 
no  impeachment  of  the  appraisement,  so  far 
as  It  states  the  value  of  the  charges  or  the 
value  of  the  goods  as  increased  by  the  amount 
of  the  reduction  made  from  the  value  of  tbe 
charges.  The  only  inquiry  is  whether  the 
collector  acted  within  the  power  conferred 
^  upon  him  by  statute  when  lie  required  the 
importers  to  pay  duties,  not  only  upon  the 
actual  market  value  of  tbe  goods,  but  upon 
such  additional  value  as  was  equal  to  the  re- 
duction made  from  the  value  of  the  cases 
covering  the  goods.  These  are  questions  of 
law  simply,  involving  the  power  of  the  col- 
lector under  the  statute.  They  are  entirely 
apart  from  any  Inquiry  as  to  fraud  in  tbe 
appraisement,  or  as  to  the  values  set  forth 
in  it,  and  may  be  raised  by  the  importer  in 
an  action  at  law,  when  he  has  taken  such 
steps  as  entitle  him  to  bring  suit  for  tbe  re- 
covery of  duties  Illegally  exacted  from  him. 
This  ruling  is  entirely  consistent  with  the 
decision  in  Hilton  v.  Merritt.  Judgment  af- 
firmed. 

OM  U.  8.  43) 

Fabkeb  «.  Dacbes  €t  a(.i 
(Maroh6,1880.) 

L  lIoBtaiieBS— Revdsal  to  Pbbiot  RxcBHPnoir 
— Bqdimblb  Rbubv— Laohxb. 

Jlj  Laws  Wash.  T.  1873,  p.  M,  selatlng  to  sales 
imaer  execution,  the  juagment  debtor  or  re- 
demptloner  is  permitted  to  redeem  the  property 
wltmn  six  months  from  the  oonflrmation  of  the 
■ale,  and,  if  the  sheriff  wrongfully  refuse  to  allow 
any  person  to  iwdeem,  "his  right  thereto  shall 
not  M  prejudiced  thereby,  and  upon  the  submls- 
sl<m  of  the  evidence  and  the  tender  of  the  money 
to  the  sheriff,  as  herein  provided  he  may  be  re- 
qnlred,  by  order  of  the  court  or  iudge  thereof,  to 
allow  such  redemption."  PlalnUff  applied  to 
redeem  from  foreclosure  sale  at  the  proper  time, 
Imt  on  the  sheriff's  refusal  to  permit  him  to  do 
so  he  made  no  application  to  the  court  as  provid- 
ed above,  and  after  waiting  nearly  nine  years 
he  brought  suit  to  cancel  the  sheriff's  deeds. 
Held,  wkt  a  court  of  equity  would  afford  him  no 
reliel;  because  of  his  nnreasonable  delay. 

8.  EUm— BKDBMPnoir— Natubb  of  Right. 

There  is  no  common-law  or  equitable  right  of 
redemption  after  foreclosure  sale,  in  tbe  absence 
of  any  statutory  provisiou  on  ^e  subject. 

Appeal  from  tbe  Supreme  Court  of  the 
^  Territory  of  Washingron. 

•  •  The  object  of  this  suit  in  equity  is  to  ob- 
tain a  decree  for  the  redemption  of  certain 
parcels  of  real  estate  in  the  county  of  Walla 

9  Walla,  Wash.  T.,  which  were  sold  by  the 

•  sherifl  on  the  2d  day  of  January,  1875,  at 
public  auction,  under  a  decree  rendered  in 
the  district  court  of  tbe  First  judicial  district 
of  that  territory,  in  tlie  case  of  Joseph  Pet- 
i»in  against  Edward  Shell,  W.  B.  Thomas, 
John  F.  Abbott,  and  D.  Brouker.  The  ap- 
pellees, who  were  the  defendants  below, 
were  purchasers  of  the  several  parcels.  Be- 
fore the  expiration  of  six  months  from  the 

'Affirming  7  Fao.  Sep.  893. 
V.9B.O.--28 


conflrmation  of  the  sale,  namely,  on  the  10th 
of  November,  1875,  the  appellant,  who  was 
tbe  plaintiff  below,  tendered  to  the  sheriff,  in 
lawful  money,  tbe  amount  necessai°y  to  re- 
deem the  entire  property,  presenlingto  him  at 
the  time  papers  showing  tliat  he  bad  given  to 
the  defendants,  at  least  two  days  prior  to 
November  10,  1875,  notice  that  he  would 
make  such  tender;  a  certified  copy  of  the 
above  decree,  with  papers  showing  the 
amount  due  thereon;  and  a  duly-certified 
copy  of  the  deed  from  Shell,  transferring  to 
the  plaintiff,  on  December  28,  1874,  all  the 
property  in  controversy.  The  sheriff  refused 
to  receive  the  money,  and  the  amount  was 
brought  into  court  at  the  commencement  of 
this  action. 

John  H.  JtfitcTiell,  for  appellant.  W.  W. 
Upton,  C.  B.  Upton,  and  B.  L.  Bharpstetn, 
for  appellees. 

Mr.  Justice  Hablan,  after  stating  the 
facts  in  the  foregoing  language,  deliverol  the 
opinion  of  the  court. 

The  plaintiff  bases  his  right  to  redeem  up> 
on  certain  sections  of  the  civil  practice  act  of 
Washington  Territory,  approved  November 
IS,  1873,  (Laws  Wash.  T.  1873,  p.  94,)  re- 
lating  to  "sales  under  execution,"  by  one  ot 
which  (section  364)  it  is  declared  that  a  sale 
of  real  property,  when  the  estate  is  less  than 
a  leasehold  of  two  years'  unexpired  term, 
shall  be  absolute,  but  "in  all  other  cases  such 
property  shall  be  subject  to  redemption  as 
hereinafter  provided  in  this  chapter."  That 
chapter  directs  the  sheriff  to  deliver  to  the 
purchaser  a  certificate  of  the  sale,  and  gives 
the  right  of  redemption  to  a  judgment  debtor 
or  his  successor  in  interest,  in  the  whole  or 
in  part  of  the  property  separately  sold,  and  to 
a  creditor  having  a  lien  on  any  portion  of  the 
property  separately  sold,  by  Judgment,  de- 
cree, or  mortgage,  subsequent  in  time  to  that 
for  which  the  property  was  sold.  Section 
365.  The  persons  last  described  are  desig* 
nated  by  the  statute  "  redemptioners. "  By  an- 
other section  the  judgment  debtor  or  redem^h 
tioner  Is  permitted  to  redeem  tbe  proper^ 
within  six  months  from  the  date  of  the  order* 
confirming  the  sale,  by  paying  the  amount  of* 
tbe  purchase,  with  interest  at  the  rate  of  2 
per  cent,  per  nionth  from  the  time  of  sale, 
together  with  any  taxes  paid  by  tbe  pur- 
chaser; and,  if  the  purcliaser  be  also  a  credit- 
or having  a  lien  prior  to  that  of  tbe  redemp> 
tioner,  the  amount  of  such  lien,  with  interest. 
Section  366.  A  succeeding  section  prescribes 
the  mode  of  redeeming,  namely:  "(1)  The 
person  seeking  to  redeem  shall  give  the  pur- 
chaser or  redemptioner,  as  the  case  may  be, 
two  days'  notice  of  his  intention  to  apply  to 
the  sheriff  for  that  purpose.  At  the  time 
and  place  specified  in  such  notice  such  person 
may  redeem  by  paying  to  the  sheriff  the  sum 
required.  The  sheriff  shall  give  the  person 
redeeming  a  certificate  as  in  case  of  sale  on 
execution,  adding  therein  the  sum  paid  on 
redemption,  from  whom  redeemed,  and  the 
date  thereof.    A  party  seeking  to  redeem 
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shall  submit  to  the  sheriff  the  evidence  of  his 
right  thereto,  as  follows:  (2)  Proof  that  the 
notice  required  by  this  section  has  been  given 
to  the  purchaser  or  redemptioner,  or  waived. 
(3)  If  he  be  a  lien  creditor,  a  copy  of  the 
docket  of  the  judgment  or  (iecree  under 
which  he  claims  the  right  to  redeem,  certiHed 
by  the  clerk  of  the  court  where  such  judg- 
ment or  decree  is  docketed,  or,  if  he  seeks  to 
redeem  upon  mortgage,  the  certiflcate  of  the 
record  thereof.  (4)  A  copy  of  any  assign- 
ment necessary  to  establish  his  claim,  veri- 
fied by  the  affidavit  of  himself  or  agent  show- 
ing the  amount  then  actually  due  on  the 
Judgment,  decree,  or  mortgage.  (5)  If  the 
redemptioDer  or  purchaser  have  a  lien  prior 
to  that  of  the  lien  creditor  seeking  to  redeem, 
such  redemptioner  or  purchaser  shall  submit 
to  the  sheriff  the  like  evidence  thereof,  and 
of  the  amount  due  thereon,  or  the  same  may 
be  disregarded."  Section  869.  In  the  same 
act  is  a  separate  chapter  regulating  fore- 
closures of  mortgages.  None  of  the  provis- 
ions of  that  chapter,  however,  give  the  right 
of  redemption  after  a  sale  under  a  decree  of 
foreclosure.  But  it  is  provided  that  "the 
payment  of  the  mortgage  debt  with  interest 
and  costs  at  any  time  before  sale  shall  satisfy 
the  judgment."  Section  563.  The  conten- 
tion of  the  plaintiff  is  that  the  provisions  of 
^the  chapter  relating  to  "sales  under  execu- 
•  tion,"  so  far  as  they  refer  to  the  right'of  re- 
demption, apply  to  sales  under  decrees  of 
foreclosure.  In  support  of  this  view,  they 
cite  decisions  of  the  supreme  court  of  Cali- 
fornia construing  similar  statutory  provis- 
ions, from  which,  it  is  claimed,  the  statute 
of  Washington  Territory  was  copied.  Kent 
T.  Laffan.  2  Cal.  595,  (1852;)  Harlan  y. 
Smith,  6  Cal.  173.  (1856;)  McMiUan  v.  Rich- 
ards, 9  Cal.  365,  (1858;)  Gross  v.  Fowler,  21 
Cal.  395,  (1863.)  On  the  other  hand  it  is  in- 
sisted that  the  civil  practice  of  1873,  so  far  as 
it  related  to  sales  under  execution  and  to 
sales  under  decrees  for  the  foreclosure  of 
mortgages,  was  copied  substantially  from 
Iowa  statutes,  which,  it  is  contended,  did 
Aot  give  the  right  to  redeem  after  sale  under 
a  foreclosure  decree.  Stoddard  v.  Forbes,  13 
Iowa,  296,  (1862;)  Kramer  v.  Rebman,  9 
Iowa,  114,  (1859.) 

In  the  view  we  take  of  this  case,  it  is  nn- 
necessary  to  express  an  opinion  whether  the 
provision  relating  to  sales  under  execution, 
properly  interpreted,  gave  a  right  of  redemp- 
tion after  sale  under  a  decree  of  foreclosure. 
If  it  did  not,  the  decree  below  must  be  af- 
firmed, for  a  right  to  redeem,  after  sale,  does 
not  exist  unless  given  by  statute.  Counsel 
for  the  plaintiff  speaks  of  a  common-law 
right  of  redemption  after  sale  that  attach rs 
in  the  absence  of  any  statutory  provision  on 
the  subject.  We  are  not  aware  of  any  such 
right  existing  at  common  law,  or  in  the  sys- 
tem of  equity  as  administered  in  the  courts 
of  England  previous  to  the  organization  of 
our  government.  It  is  a  mistake  to  suppose 
that  the  case  of  Clark  v.  Reyburn,  8  Wall. 
819,  recognizes  a  right  of  redemption  after  a 


sale  nnder  a  foreclosure  decree,  independently 
of  statute.  It  is  there  stated  that  "by  the 
common  law,  when  the  condition  of  the 
mortgage  was  broken,  the  estate  of  the  mort- 
gagee became  indefeasible,"  and  that  "equity 
interposed  and  permitted  the  mortgagor, 
witliin  a  reasonable  time,  to  redeem  upon  the 
payment  of  the  amount  found  to  be  due;" 
also  that,  according  to  the  settled  practice  in 
equity,  when  proceedings  to  foreclose  were 
not  regulated  by  statute,  this  right  to  redeem 
before  sale  is  fixed  by  the  primary  decree, 
and  that  only  in  the  event  of  final  default  in 
paying  the  amount  ascertained  to  be  due  is 
an  absolute  sale  ordered.  The  decree  in  that 
case  was  one  of  strict  foreclosure,  cutting  offa 
the  right  of  redemption  before^r  after  sale.7 
It  did  not  find  the  amount  due,  and  allowed 
no  time  previous  to  the  sale  to  redeem  by 
paying  the  debt  It  was  final  in  the  first  in- 
stance. In  many  of  the  states,  the  right  to 
redeem  within  a  prescribed  time  after  sale 
under  a  decree  of  foreclosure  is  given,  in  cer- 
tain cases,  by  statute.  This  right,  when 
thus  given,  is  a  substantial  one,  to  be  recog- 
nized even  in  the  courts  of  the  United  States 
sitting  in  equity,  because  the  statute  con- 
stitutes a  rule  of  property  in  the  state  that 
enacts  it.  Brine  v.  Insurance  Co.,  96  U.  S. 
627 ;  Hammock  v.  Loan  Co.,  105  U.  S.  77. 88; 
Mason  v.  Insurance  Co.,  106  U.  S.  164, 1 
Sup.  Ct.  Rep.  165;  Insurance  Co.  v.  Cusb- 
man.  108  U.  S.  61,  68,  2  Sup.  Gt.  Bep.  236. 
"Wliat  is  indispensable  in  such  a  decree," 
the  court  said  in  Railroad  Co.  v.  Fosdick,  106 
U.  S.  47,  70.  "is  that  there  should  be  de* 
dared  the  fact,  nature,  and  extent  of  the  de- 
fault which  constituted  the  breach  of  the 
condition  of  the  mortgage,  and  which  jus- 
tified the  complainant  in  filing  his  bill  to 
foreclose  it,  and  the  amount  due  on  account 
thereof,  which,  with  any  further  sums  sub- 
sequently accruing  and  having  become  due^ 
according  to  the  terms  of  the  security,  the 
mortgagor  is  required  to  pay,  within  a  rea- 
sonable time,  to  be  fixed  by  the  court,  and 
which  if  not  paid,  a  sale  of  the  mortgaged 
premises  is  directed."  In  conformity  with 
these  principles  the  civil  practice  act  of  Wash- 
ington Territory  of  1873,  in  the  chapter  reg- 
ulating the  foreclosure  of  mortgages,  ex- 
pressly authorizes  the  mortgagor  before  the 
sale  occurs  to  satisfy  the  judgment  by  paying 
the  debt,  with  interest  and  costs.  It  is  clear 
that  the  right  to  redeem  after  sale,  wherever  ' 
it  exists,  is  statutory. 

If  it  be  assumed  that  the  provisions  of  the 
chapter  relating  to  "sales  under  execution," 
and  which,  in  terms,  gave  six  months  after 
the  confirmation  of  sale  to  redeem,  apply  to 
sales  under  decrees  of  foreclosure,  it  does  not 
follow  that  the  plaintiff  is  entitled  to  relief. 
The  territorial  statute,  like  similar  statutes 
in  the  several  states,  evidently  contemplated 
that  a  redemption,  if  desired,  should  be  made 
within  a  fixed,  and  comparatively  short, 
period  after  sale.  In  few,  if  in  any,  of  the 
states  is  more  than  one  year  given.  The 
part7  seeking  to  redeem  under  the  act  of 
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*  1878  WW  required  to  aasert  his  rlght*to  do  so 
within  six  months  from  the  confirmation  of 
the  sale.  If  he  failed  to  do  so  within  that 
time,  the  right  of  the  purchaser  became  com- 
plete; for  it  is  expressly  declared  that,  "if  no 
redemption  be  made  within  six  months  from 
the  confirmation  of  the  sale,  the  purchaser 
■hall  be  entitled  to  a  conveyance  from  the 
sheriff."  Section  368.  And  the  mortgagor 
was  not  remediless  If,  without  his  fault, 
there  was  a  ftUlure  to  redeem  within  the 
time  prescribed;  for,  by  another  section,  it  is 
expressly  provided  that,  "where  a  sheriff 
shall  wrongfully  refuse  to  allow  any  person 
to  redeem,  his  right  thereto  shall  not  be  prej- 

I  ndiced  thereby,  and  upon  the  submission  of 
the  evidence  and  the  tender  of  the  money  to 
the  sheriff,  as  herein  provided,  he  may  be  re- 
qolredtby  order  of  the  court  or  judge  thereof, 
to  allow  such  redemption. "  Of  this  mode  of 
enforcing  his  right  to  redeem  the  plaintiff 
chose  not  to  avail  himself.  No  reason  is  as- 
signed why  he  did  n^tdo  so.  The  complaint, 
upon  its  face,  shows  that  before  the  tender 
to  the  sheriff  he  had  notice  that  the  purchas- 
ers would  contest  his  right  to  redeem.  With 
knowledge  of  that  fact,  and  notwltlistanding 
the  refusal  of  the  sheriff  to  accept  his  tender, 
he  made  no  application  to  the  court  or  Judge 
thereof  for  an  order  requiring  that  officer  to 
allow  the  redemption.  After  resting  in  si- 
lence from  November  10,  1875,  until  the  in- 
stitution of  this  snit,  on  the  15tb  of  May, 
1884,  a  period  of  nearly  nine  years,  he  prayed 
the  assistance  of  a  court  of  equity  for  the 
cancellation  of  the  deeds  executed  to  the  sev- 
eral purchasers  at  the  sheriff's  sale.  We  are 
01  opinion  that,  construing  the  statute  so  as 
to  give  effect  to  the  object  for  which  it  was 
enacted,  a  court  of  equity  should  refuse  aid 
to  a  party,  asserting  under  it  a  right  of  re- 
demption, who  has  neglected,  at  least  with 
out  sufScient  cause,  before  the  expiration  of 
six  months  from  the  oonflrmation  of  the  sale, 
to  invoke  the  authority  of  the  proper  court 
or  Judge  to  compel  the  recognition  of  such 
right  by  the  officer  whose  duty  it  was,  under 
the  stotute,  to  accept  a  tender  made  in  con- 
formity with  law.  If,  as  suggested,  this 
remedy  is  cumulative  only,  that  fact  only  di- 
minishes the  right  of  the  plaintiff  to  relief; 
for  he  not  only  neglected  to  avail  himself  of 

fthls  specific  remedy,  but  failed  to  invoke,  in 
due  time,  the  generarauthority  of  a  court  of 
equity.  The  interpretation  we  give  to  the 
statute  is  supported  by  the  principle  upon 
which  courts  of  equity  uniformly  proceed, 
independently  of  any  statute  of  limitations, 
of  refusing  relief  to  those  who  unreasonably 
delay  to  invoke  their  aid.  Bicbards  v.  Mac- 
kaU,  124  U.  S.  183,  187,  8  Sup.  Ct.  Rep.  437. 
To  avoid  misapprehension.  It  is  proper  to 
observe  that  what  we  have  said  has  refer- 
ence only  to  cases  arising  under  the  civil 
practice  act  of  1873.  The  present  case  is  un- 
affected by  the  act  of  the  territorial  legisla- 
ture approved  February  3,  1886,  permitting 
the  Judgment  debtor,  or  his  successor  in  in- 
terest, to  redeem  any  real  estate  sold  under 


execution  of  Judgment  or  f  ore«sIo«are  of  morfe> 
gage,  at  any  time  within  one  year  from  th« 
date  of  stJe,  by  paying  the  amount  of  the  pur« 
chase  money,  with  interest  at  the  rate  of  1 
per  centum  per  month  thereon  from  the  date 
of  sale,  together  with  the  amount  of  any 
taxes  the  purchaser  may  have  paid.  The  de- 
cree is  affirmed. 


(130  u.  s.  83) 

Calton  v.  Peofle  of  the  Tebbitobt  of 

Utah.* 

(Uandi  11, 1889.) 

HOinOIDB— TBIA]>-IN8TB170TI0H8— RiOET  TO  REO- 

OMmND  Fbnaiat. 
Under  Comp.  Laws  Utah  1876,  p.  586,  provid- 
of  murder  in  the 
upon  the  reo- 
Imprisoned  at 
hard  labor  for  life,  at  the  discretion  of  the  court, 
the  faUure  of  the  court,  on  a  trial  for  murder,  to 
Instruct  the  jniy  as  to  their  right  to  make  such 
recommendation,  is  reversible  error  where  a  ver- 
dict of  g:uilt7  of  murder  in  the  first  degree  is  re- 
turned, as,  m  the  absence  of  suoh  recommenda- 
tion, the  court  can  only  impose  the  death  penalty. 

In  Error  to  the  Supreme  CSourt  of  the  Ter> 
ritory  of  Utah.  J 

*  The  plaintiff  in  error,  Calton,  was  indicted* 
in  the  district  court  of  the  Second  Judicial  dis- 
trict of  the  territory  of  Utah  for  the  crime  of 
murder  in  the  first  degree,  in  that  he  "felo- 
niously, unlawfully,  willfully,  purposely, 
premeditatedly,  deliberately,  and  of  his  mal- 
ice aforethought,"  killed  and  murdered  one 
Mictiael  Cullen.  Under  the  plea  of  not 
guUty,  evidence  was  introduced  by  him  for 
the  purpose  of  showing:  First,  that  at  the 
time  of  the  killing  he  was  incapable,  by  rea- 
son of  unsoundness  of  mind,  of  committing 
any  criminal  offense;  aeoond,  that  at  most 
the  killing  was  "upon  a  sudden  quarrel  or 
heat  of  passion,"  and  therefore  he  could  not 
be  found  guilty  of  any  higher  offense  than 
voluntary  manslaughter;  third,  that  at  the 
time  of  the  killing  he  had  reasonable  ground 
to  apprehend,  and  did  apprehend,  that  the  de- 
ceased was  about  to  do  him  great  bodily 
harm.  He  was  found  guilty  of  murder  ia 
the  first  degree.  A  motion  for  a  new  trial 
having  been  denied,  and  the  defendant  hav« 
ing  elected,  as  under  the  territorial  statutes 
he  might  do,  to  suffer  death  by  shooting, 
rather  than  by  hanging,  it  was  adjudged  that 
on  a  named  day,  between  certain  hours,  he 
be  publicly  shot.  Upon  appeal  to  the  su- 
preme court  of  the  territory,  that  judgment 
was  affirmed,  (16  Fac.  Kep.  902,)  "save  as  to 
the  time  and  the  pubUcity  of  the  execution 
thereof."  This  saving  was  because  the  local 
statute  provides  that  "a  judgment  of  death 
must  be  executed  within  the  walls  or  yard  of 
a  jail,  or  some  convenient  private  place  inn 
the  district."  Laws  Utahl878,  p.  136.  The!? 
present  writ  of  error  brings  up  for  review 
that  Judgment  of  affirmance. 

It  appeared  in  proof  that  Calton,  Tiberty, 
and  Cullen  were  residents  of  the  Star  min- 
ing district  in  the  territory,  and  well  ao> 

>  Reversing  16  Fao.  Rep.  903. 
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qnalnted  with  each  other.  On  the  morning 
the  shooting  occurred,  Calton  and  Tiberty 
went  to  Milford,  a  small  town  near  by,  and 
there  happened  to  meet  CuUen.  During  tlie 
day  they  all  indulged  in  strong  drink,  and 
became  somewhat  intoxicated.  They  were 
together  during  most  of  the  time,  and  appar- 
ently upon  friendly  terms.  About  6  o'clock 
in  the  afternoon  tlie  three  started  for  home. 
They  left  Milford  together  in  a  wagon,  Cal- 
ton and  CuUen  sitting  on  tlie  driver's  seat, 
Calton  driving,  and  Tiberty  on  a  pile  of  ore 
sacks  in  the  body  of  the  wagon.  They  did 
not  get  far  in  the  direction  of  their  homes 
when  Tiberty,  leaving  bis  bottle  of  liquor  on 
the  sacks,  alighted  from  the  wagon  to  get  a 
whip-lash  that  Calton  had  dropped.  While 
be  was  on  the  ground,  a  dispute,  in  some  way 
not  fully  explained,  arose  between  Cullen  and 
Calton  about  the  possession  of  Tiberty's  bot- 
tle of  liquor.  Subsequently,  and  while  the 
latter  was  off  the  wagon,  a  struggle  ensued 
between  Cullen  and  Calton,  during  which 
they  clinched,  each  one  having  hold  of  the 
other's  throat  in  such  manner  as  to  satisfy 
Tiberty,  who  was  a  short  distance  away,  that 
they  were  angry.  At  onetime  Cullen  seemed 
to  be  pressing  Calton  against  or  over  the 
dash-board.  The  latter  finally  released  him- 
self from  the  grasp  of  his  antagonist,  who 
was  much  the  stouter  man,  and,  jumping  to 
the  ground,  took  a  loaded  pistol  from  a  bundle 
he  bad  in  the  wagon,  and  fired  at  Cullen  five 
shots  in  rapid  succession.  According  to  the 
statements  of  Tiberty,  the  deceased  did  not 
move  after  the  first  shot,  the  defendant  say- 
ing, immediately  after  that  shot  was  fired, 
that  he  had  killed  him,  and  that  be  "might 
as  well  give  him  the  rest."  Ciilton  and  Tib- 
erty returned  to  Milford  with  the  dead  body 
in  the  wagon,  and  the  former  surrendered 
himself  to  an  oflScer  of  the  law. 

Arthur  Brown  and  John  H.  Mitchell,  for 
plaintiff  in  error.  Asst.  Atty.  Qen.  Maury, 
for  defendant  in  error. 

Mr.  Justice  Harlan,  after  stating  the 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court. 

The  Penal  Code  of  Utah,  established  by  the 
act  of  February  18,  1876,  provides  that 
"every  murder  perpetrated  by  poison,  lying  in 
Swalt,  or  any  other  kind  of  willful,  deliberate, 
•  malicious.'and  premeditated  killing;  or  com- 
mitted in  the  perpetration  of,  or  attempt  to 
perpetrate,  any  arson,  rape,  burglary,  or 
robbery;  or  perpetrated  from  a  premeditated 
design,  unlawfully  and  maliciously  to  effect 
the  death  of  any  other  human  being  other 
than  him  who  is  killed;  or  perpetrated  by 
any  act  greatly  dangerous  to  the  lives  of 
others,  and  evidencing  a  depraved  mind,  re- 
gardless of  human  life, — is  murder  in  the 
first  degree;  and  any  other  homicide,  com- 
mitted under  such  circumstances  as  would 
have  constituted  murder  at  common  law,  is 
murder  in  the  second  degree."  Comp.  Laws 
Utah  1876,  p.  585.  The  same  Code  further 
provides  that  "every  person  guilty  of  murder 


in  the  first  degree  shall  sniter  deatn,  or,  up- 
on the  recommendation  of  the  Jury,  may  be 
imprisoned  at  hard  labor  in  the  penitentiary 
for  life,  at  the  discretion  of  the  court,  and 
every  person  guilty  of  murder  in  the  second 
degree  shall  be  imprisoned  at  hard  labor  in 
the  penitentiary  for  not  less  than  five  nor 
more  than  fi  f teen  years. "  Comp.  La ws  Utah 
1876,  p.  586.  It  is  clear  that  the  authorit7 
given  in  the  section  last  quoted,  to  substi- 
tute imprisonment  at  hard  labor  in  the  peni- 
tentiary for  life  for  the  penalty  of  death, 
when  the  accused  is  found  guilty  of  murder 
in  the  first  degree,  depends  upon  a  previous 
recommendation  to  that  effect  by  the  jury. 
Without  such  recommendation,  the  court.  In 
the  absence  of  sufficient  grounds  for  a  new 
trial,  has  no  alternative  but  to  sentence  the 
accused  to  suffer  death.  While  in  this  case 
the  jury  were  instructed  as  to  what  consti- 
tuted murder  in  the  first  and  second  degrees, 
they  were  not  informed  as  to  their  right,  un- 
der the  statute,  to  recommend  imprisonment 
for  life  at  hard  labor  in  the  penitentiary  in 
place  of  the  punishment  of  death.  If  their 
attention  had  been  called  to  that  statute,  it 
may  be  that  they  would  have  made  such  a 
recommendation,  and  thereby  enabled  the 
court  to  reduce  tiie  punishment  to  imprison- 
ment for  life.  We  are  of  opinion  that  the 
court  erred  in  not  directing  the  attention  of 
the  jury  to  this  matter.  The  statute  evident- 
ly proceeds  upon  the  ground  that  there  may 
be  cases  of  murder  in  the  first  degree,  tbeg 
punishment  for'which  by  imprisonment  for* 
life  at  hard  labor  will  suffice  to  meet  the  ends 
of  public  justice.  Its  object  could  only  have 
been  met  through  a  recommendation  by  the 
jury  that  the  lesser  punishment  be  inflictedr 
and  it  is  not  to  be  presumed  that  they  were 
aware  of  their  right  to  make  such  recom- 
mendation. The  failure  of  the  court  to  in- 
struct them  upon  this  point  prevented  It 
from  imposing  the  punishment  of  imprison- 
ment for  life,  even  if,  in  its  judgment,  the 
circumstances  of  the  case  rendered  such  a 
course  proper.  It  was  well  said  in  the  dis- 
senting opinion  of  Mr.  Justice  Henderson, 
in  the  supreme  court  of  the  territory,  that  by 
the  action  of  the  district  court  "the  prisoner 
was  deprived  of  a  substantial  right.  The 
determination  of  the  question  as  to  whether 
he  should  suffer  death  or  imprisonment  was 
oneof  vital  consequence  to  him.  The  jury, 
to  whom  the  statute  commits  the  determina- 
tion of  that  question,  at  least  in  part,  were 
not  informed  of  their  duty  and  responsibility 
in  the  matter,  so  as  to  require  them  to  exer- 
cise their  jtulgment  and  discretion  in  relation 
to  it,  and,  by  the  verdict  they  rendered,  the 
court  had  none."  These  views  are  in  accord- 
ance with  the  fundamental  rules  obtaining 
in  the  trial  of  criminal  cases  involving  life. 

Other  questions  were  discussed  at  the  bar, 
but  as  the  instructions  relating  to  them  are 
somewhat  obscure,  and  as  Ihey  may  not 
arise  upon  another  trial  in  the  form  in  which 
they  are  now  presented,  we  forbear  a  deter- 
mination of  them. 
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For  the  error  indicated  the  judgment  ia  re- 
■versed,  with  directions  for  a  new  trial,  and 
for  such  further  proceedings  as  may  not  be  in- 
-conslstent  with  this  opinion. 

aso  tr.  s.  87)  ~~~~" 

Brown  «.  District  of  Coluubia, 

(Uarch  11, 1889.) 

1.  Patents  iroB    Isvkntions — PAXMSTABTurt — 
NoTBLTT— Wood  Fa7bment8. 

The  claim  of  letters  patent  No.  101,590,  April 
6, 1870,  to  Turner  Cowing,  U  for  a  wood  pavement 
composed  of  blocks,  each  side  harin^  a  ainsle 

glain  surface,  and  one  or  more  of  the  sides  being 
iclined,  and  the  blocks  being  so  laid  on  their 
arger  ends  a*  to  form  wedge-shaped  spaces  to 
receive  concrete  or  other  suitable  filling.  The 
English  patent  of  lb25,  to  Llndsav,  described 
blocks  of  stone  of  the  same  shape  and  mentioned 
«s  a  filling  small  stones,  gravel,  or  groat  The 
pavement  described  in  the  Nicholson  patent  of 
iS67  was  composed  of  blocks  of  wood  laid  in 
rows  across  the  street,  with  spaces  obtained  bv 
interposing  narrow  wooden  strips,  to  be  filled 
with  concrete,  or  other  suitable  filling.  Held, 
ttiat  the  Cowing  patent  poasessed  no  patentable 
novelty. 
Jb  Bamx— Pavxmknt  Blocks. 

The  claims  in  letters  patent  No.  M,082,  August 
94, 1860,  to  William  W.  BaUard  and  another,  are 
(1)  as  an  artiole  of  manuf  aotore,  wedge-slU4)ed 
blocks,  having  fbe  grain  running  parallel  to  one 
and  oblione  to  the  other  of  thMr  oeveled  sides, 
and  pro&oed  substantiaHv  in  the  manner  re- 
ferred to;  and  (2)  a  wooden  street  pavement, 
fionstmcted  snbetantialiy  as  therein  aeaoribed, 
of  wedge-shaped  blocks,  with  the  grain  running 
«nd  produced  in  the  manner  and  for  the  pur- 
jraeea  set  forth.  The  spedflcation  states  that 
the  gravel  in  filling  is  not  so  liable  to  jam  and 
leave  the  lower  portion  of  the  space  unfilled,  or 
loosely  filled,  where  one  side  of  the  block  is 
amoottk,  and  that  but  one  comer  of  the  base  is 
likely  to  become  broken  bv  transi>ortation,  etc. 
"Blmilar  blocks  were  described  in  prior  patents, 
«xcept  in  having  one  side  parallel,  and  the  other 
-oblique,  to  the  grain.  It  appeared  that,  where 
one  side  only  is  oblique  to  the  grain,  that  side  is 
more  liable  to  become  broken  than  where  the 
Kcain  is  vertical,  and  that  the  durability  of  a 
Block  is  less  where  the  grain  is  IncUned  than 
where  it  is  verticaL  Held,  that  the  alleged  in- 
vention was  not  patentable. 
9.  Sake — Method  or  Cctttro  Blocks. 

Letters  patent  No.  94,068,  August  91, 1860,  to 
Ballard  &  WaddelL  are  for  the  therein-described 
method  of  cutting  blocks  for  wooden  pavement, 
which  is  by  cutting,  by  means  of  guides,  a  large 
bIo(dc  of  certain  bevels,  having  two  sides  utollnMl, 
with  the  grain  running  parallel  to  one  and  ob- 
lique to  the  other,  and  then  splitting  the  blocks 
In  such  manner  that  the  line  of  out  will  form  the 
two  other  beveled  sides  of  the  two  bloeks  thus 

g reduced.  The  use  of  such  guides  was  shown 
1  a  London  publication  in  1847,  and  the  method 
of  cutting  blocks  without  waste  by  severing  a 
large  block  by  a  cross-cut  and  splitting  the 
blook  was  old.  Held,  that  the  patent  involved 
no  invention. 

Appeal  from  the  Supreme  Court  of  the 
•  District  of  Columbia. 

-•  *  TaJlmadge  E.  Brown  filed  his  bill  in  the 
supreme  court  of  the  District  of  Columbia  on 
the  14th  day  of  April,  1880,  counting  upon 
three  patents  alleged  to  have  been  infringed 
bjthe  respondent,  namely: 

Patent   i(o.  101,590,  issued    to   Turner 

Cowing,  April  5, 1870,  for  "a  new  mode  of 

•  constructing  wood  pavements  for  streets." 

The  spedflcation  and  claim  are  as  follows: 


"The  nature  of  my  Invention  consists  in 
providing  and  arranging  blocks  of  a  peculiar 
shape  in  manner  to  form  wedge-shaped  crev- 
ices for  the  reception  of  earth  or  gravel,  and 
wherein  such  earth  or  gravel  will  be  retained 
to  act  as  a  key  to  bind  and  confine  the  blocks 
in  their  place.  Figure  1  represents  a  sec- 
tion of  road  paved  with  the  blocks,  complete. 
Figure  2  represents  tlie  straight  side  of  a 
block,  with  the  inclined  side  at  E.  Fig.  8 
represents  the  top  of  a  block,  and  also  the 
section  of  the  base,  D.  Fig.  4  represents  the 
straight  side  of  a  block,  which  is  set  next  tog 
the  inclined  side  of  the  adjoining  block.  *  In* 
Fig.  1,  letter  A  represents  the  top  of  the 
block,  B  the  side,  and  E  the  crevice  and 
gravel.  The  blocks  should,  of  course,  be 
placed  so  that  the  gravel  spaces  may  extend 
lengthwise  across  the  direction  of  the  street 
or  road,  so  that,  besides  wedging  and  hold- 
ing the  blocks  securely,  they  may  furnish  a 
better  foothold  for  animals  drawing  heavy 
loads.  In  the  drawing  the  front  edge  of  the 
pavement,  as  shown,  represents  the  side  next 
the  curb  or  a  section  parallel  to  the  curb.  It 
is  obvions  that  the  wedge-shaped  crevices 
may  also  be  formed  by  setting  the  above-de- 
scribed blocks  so  that  two  vertical  sides  and 
two  Inclined  sides  come  together  alternately, 
as  shown  in  Fig.  5;  and  it  is  equally  obvious 
that  two  blocks  having  their  vertical  sides 
together  may  be  replaced  by  a  single  block 
having  two  inclined  faces,  as  shown  in  Fig. 
6,  without  any  material  change  of  plan,  and 
with  a  considerable  saving  of  labor  and  ex- 
pense in  the  construction.  To  construct  my 
pavement,  prepare  the  roadway  by  grading 
it  to  the  proper  form  and  ramming  solid; 
then  set  the  blocks  as  shown  in  Fig.  1,  con- 
fining them  permanently  between  the  curbs 
of  walks;  then  fill  and  ram  the  crevices  with 
earth  and  gravel.  I  do  not  claim  a  wood 
pavement  composed  of  wedge-shaped  blocks, 
wlien  the  blocks  are  laid  alternately  on  larger 
and  smaller  ends,  so  as  to  form  a  continuous 
surface  of  wood,  but  what  I  do  claim,  and 
desire  to  secure  by  letters  patent  of  the  Unit- 
ed States,  is  a  wood  pavement  composed  of 
blocks,  each  side  having  a  single  plain  sur^ 
face,  and  one  or  more  of  the  sides  being  In- 
clined, and  the  blocks  being  so  laid  on  their 
larger  ends  as  to  form  wedge-shaped  grooves 
or  spaces  to  receive  concrete  or  other  sultik 
ble  tilling,  substantially  as  set  forth." 

Patent  No.  94,062,  issued  to  William  W. 
Ballard  and  Buren  B.  Waddell,  August  24, 
1869,  for  "improvements  in  street  pave- 
ments, "  of  which  the  following  are  the  speci- 
fication and  claims:  "Figure  1  is  a  perspect- 
ive view  of  a  section  of  pavement  embracing 
our  improvement;  Fig.  2  is  a  per3pective|{ 
view  of  a'piece  of  timber  from  which  the* 
block  is  cat,  and  showing  the  cuts  made  by 
the  saw;  and  Fig.  8  is  a  perspective  view  of 
two  of  the  blocks  laid  along-side  of  each  other. 
To  more  clearly  illustrate  our  Invention  we 
will  proceed  to  describe  the  construction,  etc., 
referring  by  letters  to  the  drawing^.  A  rep- 
resents the  bed  of  the  street,  which  is  madf 
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sUghtlj  arched,  the  ends  of  the  arch  resting 
against  the  curbs,  B,  B.  Strips,  C,  are  laid 
npon  said  arch  at  right  angles  to  the  curb, 
and  at  convenient  distances  apart.  Upon 
said  strips  is  laid  a  flooring,  composed  of 
boards  of  any  desired  dimeusions,  and  the 
blocks  are  then  laid  on  this  flooring  in  rows, 
and  so  as  to  break  joints.  These  blocks  are 
of  a  wedge  shape,  and  are  so  laid  as  that  their 
bases  sh^  touch,  forming  a  continuous  arch 
across  the  street,  and  leaving  Y-shaped  spaces 
between  the  rows.  These  spaces  are  filled 
with  concrete  or  its  equivalent,  and  the  whole 
surface  tarred  over,  if  thought  necessary. 
The  gutters  are  formed  by  inclining  the  bed 
sllghtiy  upward  at  the  curb,  and  splitting  the 
ends  of  the  blocks  o£F  to  fit  against  the  curb 
and  the  last  one  of  the  street  blocks.  The 
peculiarity  of  the  blocks  used  in  this  pave- 
ment is  that  they  are  wedge-shaped,  and 
having  both  sides  at  acute  angles  with  the 
base,  and  the  grain  running  parallel  with  one 
and  oblique  to  the  other  of  these  sides.  A 
more  perfect  description  of  these  blocks,  and 
the  manner  of  producing  them,  is  given  in 
another  pending  application,  now  on  file  in 
the  United  States  patent-office,  entitled  'A 
method  of  catting  blocks  for  street  pave- 
ments,' prepared  and  executed  by  us  on  the 
the  29th  day  of  September,  1868.  The  ad- 
vantages of  blocks  having  both  sides  beveled, 
with  the  grain  ranning  as  described,  over  the 
ordinary  wedge-shaped  block,  are,  first  and 
most  important,  that  only  one  corner  of  the 
base  is  at  all  likely  to  become  broken  oft  by 
transportation  and  rough  handling,  whereas 
in  the  ordinary  block  toth  comers  are  liable 
to  such  accidents.  Another  advantage  of 
the  relation  of  grain  to  the  sides  of  the  block 
is  that  the  Y-shaped  spaces  have  oneperfect- 
JJIy  smooth  side,  and  consequently  less  oppor- 
*  tonity  is  afforded  to  the  gravel  in'the  filling 
to  Jam,  and  leave  the  lower  portion  of  the 
space  loosely  or  entirely  unfilled.  This  is 
believed  to  be  a  difficulty  in  pavements  con- 
structed of  wedge-shaped  blocks  having  the 
grain  ranning  vertically,  and  thereby  expos- 
ing the  fiber  on  both  the  beveled  sides  of  the 
blocks.  A  pavement  constructed  of  our  im- 
proved blocks  can  be  laid  at  a  less  cost  than 
any  other  wedge-shaped  pavement,  owing  to 
the  cheapness  of  the  blocks.  It  has  always 
been  desirable  to  build  pavements  of  wedge- 
shaped  blocks,  as  they  make  a  stronger  and 
more  durable  pavement,  and  are  more  easily 
laid,  but  so  far  it  has  been  impracticable, 
owing  to  the  expense  of  producing  the  blocks 
caused  by  the  waste  in  material  and  extra 
sawing.  Having  described  the  construction 
and  advantage  of  our  improved  pavement, 
what  we  claim  as  new  and  desire  to  secure 
by  letters  patent  is:  (1)  As  an  article  of 
manufacture,  wedge-shaped  blocks  having 
the  grain  running  parallel  to  one  and  oblique 
to  the  other  of  their  beveled  sides,  and  pro- 
duced substantially  in  the  manner  referred 
to.  (2)  A  wooden  street  pavement,  construct- 
ed substantially  as  hereinbefore  described,  of 
wedgensIiAped  blocks,  with  the  grain  running 


and  produced  in  the  manner  and  for  thepni^ 
pose  set  forth." 

Patent  No.  94,063.  issued  to  said  Ballaid 
and  Waddell,  August  24.  1869,  for  "an  im- 
proved mode  of  cutting  blocks  for  street  pave- 
ment," of  which  the  specification  and  claim 
are  as  follows:  "Figure  1  represents  the 
lumber,  as  the  blocks  are  being  cut  off  in 
order  to  give  the  ends  of  the  blocks  the  proper 
angle  or  bevel.  Fig.  2  represents  the  blocks 
after  being  cut  off  as  above  described,  before 
splitting.  Fig.  3  represents  the  blocks  in  the 
act  of  being  split  on  a  saw-table,  showing  the 
rest  or  guide  necessary  to  cut  them  in  the 
proper  direction.  Fig.  4  represents  the  blocks 
finished  and  placed  in  the  pavement.  Our 
invention  consists  in  a  novel  method  of  cut- 
ting and  splitting  blocks  for  wood  pavementn 
in  such  a  manner  that*two  cuts,  or  rather  one? 
cut  and  one  splitting,  will  produce  two  fin- 
ished blocks  with  level  top  and  bottom  and 
two  sides  beveled,  one  b^ng  with  the  grain 
and  the  other  slightly  oblique  to  the  grain, 
without  more  waste  of  timber  than  is  oc- 
casioned by  the  saws.  We  take  a  piece  of 
lumber  fOar  and  a  half  feet  long,  twelve  in- 
ches wide,  and  seven  inches  thick.  This  is 
placed  under  the  saws,  as  shown  in  Fig.  1,  in 
an  Inclined  position,  so  that  the  first  cut  will 
produce  blocks  with  two  sides  inclined,  the 
top  and  bottom  level  or  in  parallel  planes. 
The  first  cut  produces  nine  blocks,  such  as 
shown  in  Fig.  2,  out  of  a  piece  of  lumber,  as 
described  above.  Each  such  block  will  then 
be  twelve  inches  long,  six  inches  high  with 
the  fiber,  and  seven  inches  wide  across  the 
fiber.  These  blocks  are  then  split,  as  indi- 
cated in  dotted  lines.  Fig.  2,  slightly  oblique 
to  the  fiber,  as  seen  also  in  Fig.  S,  being 
brought  toward  the  splitting-saw  in  an  in- 
clined position,  inclined  in  contradistinction 
to  a  position  level  at  top  and  bottom,  in  such 
a  manner  that  the  line  of  the  cut  will  form 
the  other  two  beveled  sides  of  two  blocks, 
each  of  which  has  the  top  and  bottom  level, 
or  in  parallel  planes,  and  the  sides  beveled  as 
shown  in  Fig.  4,  and,  moreover,  has  the  grain 
running  in  the  direction  of  one  of  the  beveled 
sides,  as  clearly  shown  in  Figs.  2  and  3. 
These  blocks  will  then  be  twelve  inches  long, 
six  inches  high,  three  inches  wide  at  top,  and 
four  inches  wide  at  the  base.  The  figures  of 
feet  and  inches  we  have,  of  course,  used  only 
as  an  illustration,  as  different  dimensions  of 
lumber  may  be  used,  but  those  given  will  do 
for  an  ordinary  street  block.  The  two  great 
advantages  of  this  method  are  economy  of 
lumber  and  of  labor  and  time,  the  only  loss 
of  lumber  being  the  small  pieces  cut  off  at 
each  end  to  start  the  bevel.  Each  two  cuts, 
or  rather  one  cut  and  one  splitting,  produces 
two  complete  blocks  ready  for  use.  Having 
thus  described  our  invention,  what  we  desire 
to  secure  by  letters  patent  ia  the  herein-de* 
scribed  method  of  cutting  blocks  for  wooden 
pavement,  so  as  to  form  by  two  cuts,  or  one 
cut  and  one  splitting,  two  finished  blocks  withN 
top  and  bottom  level,  or  in* parallel  planes,* 
and  the  sides  beveled,  one  side  being  inclined 
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irith  the  fiber,  and  without  waste  of  material, 
substantially  as  set  forth." 

The  defendant  pleaded  the  statute  of  lim- 
itations, whereupon  the  complainant  amend- 
ed, and  the  defendant  subsequently  demurred, 
and,  the  demurrer  being  overruled,  the  de- 
fendant, after  interposing  another  plea  of 
want  of  notice,  answered,  denying  that  it 
had  in  any  way  violated  the  rights  of  the 
complainant,  and,  among  other  things,  aver- 
ring that  all  the  substantial  claims  of  com- 
plainant's alleged  patents  were  covered  by 
previous  patents  granted  to  Nicholson,  De 
Golyer,  Miller  &  Mason,  Stone,  Cranford, 
and  others;  and  that  wooden  pavements,  in 
all  substantial  particulars  identical  with  those 
elalmed  by  complainant,  had  been  laid  and 
tised  for  more  than  two  years  before  the  pat- 
ents were  applied  for,  in  Chicago,  New  York, 
Boston,  etc.,  and  that  the  alleged  patents  are 
null  and  void  because  the  alleged  invention  is 
neither  new  nor  useful.  Heplication  was 
filed  and  proofs  taken.  It  appeared  that  pat- 
ent No.  101,590  was  originally  granted  to 
Cowing,  whose  first  application  was  made  in 
November,  1865.  and  rejected  December  27tb 
of  that  year,  whereupon  it  was  amended  and 
renewed  in  1869,  but  the  decision  was  that 
the  application  had  been  abandoned.  It  was 
afterwards  entertained,  and  was  twice  amend- 
ed in  1870,  and  the  patent  was  finally  issued 
April  5, 1870.  In  the  original  application 
Cowing  said,  as  in  the  patent  as  issued :  "The 
nature  of  my  invention  consists  in  providing 
and  arranging  blocks  of  a  peculiar  shape  in 
manner  to  form  wedge-shapel  crevices  for  the 
reception  of  earth  or  gravel,  and  wherein  such 
earth  or  gravel  will  be  retained  to  act  as  a  key 
to  bind  and  con  fi  ne  the  blocks  in  their  place. " 
The  amended  claim  of  May ,  1869.  was :  "The 
above-described  wood  pavement,  constructed 
of  rectangular  blocks,  having  each  a  wedge- 
shaped  piece  cut  from  one  of  its  four  vertical 
sides  to  form  a  corresponding  space  for  filling, 
and  placed  and  filled  in,  substantially  as  set 
J  forth."  The  amended  claims  of  February 
•  ^,  1870,  were:  *'(1)  A  wood  pavement  con- 
sisting of  blocks  having  one  or  more  inclined 
sides,  forming  between  them  wedge-shaped 
spaces  ororevTces,  which  are  filled  with  earth, 
gravel,  or  other  suitable  material,  substan- 
tially as  herein  described.  (2)  In  wood  pave- 
ment, wedge-shaped  spaces  or  crevices  for  the 
reception  of  earth,  gravel,  or  other  filling  to 
act  as  a  key  to  bind  and  confine  the  blocks  in 
their  places,  substantially  as  described.  (3) 
A  wood  pavement  block  having  one  or  more 
oblique  or  inclined  sides,  so  as  to  form,  when 
set,  wedge-shaped  spaces  or  crevices  to  re- 
ceive earth,  gravel,  or  other  filling,  substan- 
tially as  set  forth.  (4)  In  wood  pavement, 
in  combination  with  wedge-shaped  crevices 
above,  formed  by  the  peculiar  shape  of  the 
blocks,  for  receiving  gravel  or  other  filling, 
a  continuous  base  beneath,  formed  by  the 
complete  fitting  together  of  the  same  blocks 
at  the  bottom,  substantially  as  specified." 

On  the  31st  of  March,  1868,  a  patent  was 
issued  to  Miller  &  Mason,  of  Chicago,  HI., 


for  "certain  new  and  nseful  Improvements 
in  wood  pavements,"  in  which  the  claim  is: 
"A  pavement  constructed  of  wedge-shaped 
blocks.  A,  when  laid  so  as  to  break  joints 
with  those  of  the  opposite  rows,  in  combina- 
tion with  a  concrete  filing,  and  in  further 
combination  with  a  continuous  wood  founda- 
tion, and  so  laid  as  to  form  continuous  rows 
across  the  street."  It  is  said  In  the  specifi- 
cation of  that  patent:  "The  blocks.  A,  are 
to  be  cut  from  plank,  and  are  of  the  usual 
size,  having  the  fiber  vertical.  The  blocks 
of  oar  pavement,  however,  differ  from  all 
other  blocks  in  use  for  pavements,  in  having 
both  sides  beveled  from  top  to  bottom,  as 
shown  by  the  end  view  of  the  blocks  in  the 
drawings.  The  blocks  thus  prepared  are 
placed  on  the  board  or  plank  foundation,  B, 
in  transverse  rows.  Each  block  may  be  se- 
cured to  the  foundation  by  a  nail  or  spike,  as 
shown  at  a.  It  will  be  observed  that  in  con- 
sequence of  the  peculiar  shape  of  the  blocks 
those  in  the  several  rows  touch  each  other  at 
the  bottom,  but  are  some  distance  apart  afe 
the  top,  forming  between  the  rows  wedge- 
shaped  channels.  These  channels  are  to  bo 
filled  with  concrete,  or  gravel  and  coal-tar, 
or  other  suitable  substance,  furnishing  the 
necessary  foot-hold  for  horses.  *  *  ""S 
•The  blocks  can  be  cut  with  less  waste  of  ma-» 
terial  by  cutting  them  from  timber,  and 
splitting  the  timber  blocks  with  the  proper 
bevel.  This  makes  a  strong  pavement,  and 
as  the  blocks  have  a  broad  tase  they  will  not 
cut  or  break  the  foundation  when  very  heav- 
ily-loaded teams  are  driven  over  it." 

August  20, 1867,  letters  patent  were  reis- 
sued to  Samuel  Nicholson,  of  Boston,  for  "a 
new  and  useful  improved  wooden  pavement," 
the  original  letters  having  been  issued  Au- 
gust 8, 1854,  and  new  letters  issued  dated 
December.  1. 1863.  The  claims  of  the  sec- 
ond reissue  are:  "(1)  Placing  a  continuous 
foundation  or  support,  as  above  described, 
directly  upon  the  roadway,  then  arranging 
thereon  a  series  of  blocks  having  parallS 
sides  endwise  in  rows,  so  as  to  leave  a  con- 
tinuous narrow  groove  or  channel-way  be- 
tween each  row.  and  then  filling  said  grooves 
or  channel-ways  with  broken  stone,  gravel 
and  tar,  or  other  like  materials.  &)  The 
formation  of  a  pavement  by  laying  a  founda- 
tion directly  upon  the  roadway,  substantially 
as  described,  and  then  employing  two  sets  of 
blocks,  one,  a  principal  set  of  blocks  that 
shall  form  the  wooden  surface  of  the  pave- 
ment when  completed,  and  an  auxiliary  set 
of  blocks  or  strips  of  board  which  shall  form 
no  part  of  the  surface  of  the  pavement,  but 
determine  the  width  of  the  groove  between 
the  principal  blocks,  and  also  the  filling  of 
said  groove,  when  so  formed,  between  the 
principal  blocks,  with  broken  stone,  gravel 
and  tar,  or  other  like  materiaL  (3)  Plac- 
ing a  continuous  foundation  or  support,  as 
above  described,  directly  upon  the  roadway, 
and  then  arranging  thereon  a  series  of  blocks 
having  parallel  sides  endwise  in  a  checkered 
manner,  so  as  to  leave  a  series  of  checkered 
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■paces  or  cavltleB  between  said  blocks,  and 
then  filling  said  checkered  cavities  with 
broken  stone,  gravel  and  tar,  or  other  like 
material.  (4)  The  formation  of  a  pavement 
by  laying  a  foundation  directly  upon  the 
roadway,  substantially  as  above  described, 
and  then  employing  two  sets  of  blocks,  viz., 
one  a  principal  set  of  blocks  that  shall  form 
the  wooden  surface  of  the  pavement,  and  an 
auxiliary  set  of  blocks  that  shall  form  fio 
c  part  of  the  wooden  surface  of  the  pavement, 

*  but  determine  the'dimensions  of  the  tessel- 
lated cavities  between  the  principal  blocks, 
and  then  filling  said  tessellated  cavities  with 
broken  stone,  gravel  and  tar,  or  other  light 
material. " 

February  28, 1824,  English  letters  patent 
were  granted  to  A.  H.  Chambers  for  "Im- 
provements in  preparing  and  paying  horse 
and  carriage  ways,"  In  which  the  nature  of 
the  invention  is  said  to  "consist  in  an  ar- 
rangement of  conical  formed  stones,  or  other 
bard  mineral  or  silicious  substances  of  the 
said  form,  placed  on  their  natural  bases,  ce- 
mented together  at  their  lower  extremities, 
and  having  their  remaining  interstices  filled 
with  loose  materials  insoluble  in  water." 
He  describes  pyramidal  stones,  "cut  in  the 
form  represented  in  the  drawing,  and  placed 
with  their  large  end  or  natural  base  down- 
ward," to  be  grouted  at  their  bases  by  a 
good  strong  cement;  the  upper  part  of  the 
interstices  that  will  then  be  left  vacant  to  be 
filled  "with  finely-broken  fiints.  patent  En- 
glish pozzolana  powdered,  or  any  other  sim- 
ilar substance,  not  soluble  in  water. "  "Fig. 
8  represents  the  stones  in  that  form  which  I 
consider  the  best  calculated  to  effect  the  r&- 
/^uired  resistance  to  downward  pressure,  the 
size  of  which  should  be  eight  inches  square 
at  the  apex,  twelve  inches  square  at  the  base, 
And  ten  inches  high."  He  explains  that 
while  stones  of  the  shape  described  are  the 
best  adapted  for  the  purpose  of  the  pavement 
or  carriage-way.  yet  to  save  expense  use  may 
be  made  for  all  ordinary  pavements  of  stones 
as  usually  prepared  for  paviors,  but  taking 
care  "always  to  lay  their  natural  base^  or 
largest  end's  downwards,  which  is  the  exact 
reverse  of  the  mode  adopted  by  paviors;" 
"the  upper  part  of  the  intermediate  spaces 
or  interstices  aforesaid  filled  with  powdered 
or  finely-broken  matter,  not  soluble  in  water, 
as  aforesaid. " 

June  14,  1825,  English  letters  patent  were 
granted  to  John  Lindsay  for  "certain  im- 
provements in  the  construction  or  formation 
of  the  horse  and  carriage  ways  of  streets, 
turnpike,  and  other  roads,  and  an  improve- 
^  ment  or  addition  to  wheels  to  be  used  there- 

•  on. "  *  He  snys,  referring  to  a  pavement "  with 
the  common  or  usual  sized  paving  stones," 
that  "the  method  of  arranging  or  laying  them 
is  as  follows;  Instead  of  laying  them  with 
their  broadest  ends  upwards  I  lay  them  with 
the  broadest  ends  downwards,  and,  as  eiich 
stone  is  made  of  a  wedge  form,  this  leaves  a 
considerable  space  open  between  the  stones. 
Xtieae  I  dose  with  smaller  stones  of  a  wedge 


form,  which,  being  carefully  placed  and  well 
rammed  down,  after  a  suflRcient  quantity  of 
fine  gravel  or  grout  has  been  worked  between 
tliem,  will  make  a  pavement  nearly  as  suIk 
stantial  as  a  solid  sheet  of  granite." 

In  1839,  English  letters  patent  were  issued 
to  Richard  Hodgson  fur  "improvements  in 
the  forms  or  shapes  of  materials  and  sub- 
stances used  for  building  an'l  paving,  and  in- 
their  combinations  for  such  purposes,"  in 
which  he  describes  an  invention  consisting 
in  forming  and  shaping  materials  and  sub- 
stances according  to  a  new  section  of  the  cube- 
obtained  by  dividing  the  cube  into  eight  equal- 
prisms  or  parts,  etc.,  the  shapes  and  forms 
described,  with  their  combinations,  being 
"applicable  generally  to  materials  and  sub- 
stances employed  in  building  and  paving,, 
whether  of  stone,  iron,  bricks,  or  wood." 
The  shapes  in  the  case  of  stone,  marble,  etc., 
are  "to  be  formed  by  sawing  or  cutting  tb* 
same  out  of  the  full  size  of  the  cube,  and  leav- 
ing them  entire  in  their  relative  dimensions, 
so  as  to  be  ready  to  be  placed  together  either 
horizontally,  vertically,  or  obliquely,  as  thfr 
case  may  require, "  while  for  "  wood  paving  a 
peculiar  disposition  of  the  materials  or  blocka 
thus  shaped,  and,  if  necessary,  pegged  or 
doweled,  will  be  required,"  etc.  The  blocks 
may  be  packed  up  together  in  the  workshop 
in  masses,  so  as  to  be  laid  down  more  speed- 
ily on  the  ground,  where  they  must  be  fast- 
ened together  with  pegs  or  with  any  bitu- 
minous compound  usually  employed  for  sim- 
ilar purposes.  They  must  be  placed  nearly 
vertically,  as  the  tree  grows,  and  according^ 
to  the  traflSc  the  depth  or  substance  of  the 
wood  pavement  must  be  increased  or  dimin- 
ished. They  may  i  n  most  cases  be  laid  across 
the  street  from  side  to  side,  but,  when  neces- 
sary, in  a  diagonal  line. 

Defendant  introduced  various  letters  pat-S 
ent,  to-wit:  Fordmprovement  in  "the  ma-* 
chine  for  resawing  boards  and  other  timl}er," 
(issued  to  Crosby,  1841;)  for  "improvements 
in  saw-mills,  for  curved  and  bevel  sawing, 
but  which  may  also  be  used  for  rectilinear 
sawing,"  (issued  to  Normand,  1854;)  for  "« 
new  and  improved  mode  of  sawing  stone  or 
marble  into  tapering  and  other  forms,"  (is- 
sued to  McBird,  1856;)  for  "an  adjustable 
table  for  reciprocating  saws,"  "whereby  the 
proper  bevel  may  be  imparted  to  the  ribs  of 
vessels  and  other  objects  with  accuracy  and 
facility,"  (issued  to  Hinchman,  1863;J  for 
"improvement  in  the  manufacture  of  siding," 
(issued  to  Millengar,  1864;)  for  "an  improved 
saw-mill,"  "so  as  to  cut  ship-timbers  and 
other  irregular  forms,"  (issued  to  Wright  & 
Molyneux,  1865;)  and  also  extracts  from  a 
volume  entitled  "Turning  and  Mechanical 
Manipulation,"  by  Charles  Holtzapffel,  Lon- 
don, 1847.  These  extracts  treat  of  cutting, 
by  means  of  guides,  rectangular  pieces  from 
the  end  of  a  long  bar,  and  rhomboidal  pieces 
of  any  angle  and  magnitude;  the  sawing  of 
small  pieces  into  regular  and  irregular  pol- 
ygons of  any  particular  angles  and  numbeia 
of  sides;  the  cutting  of  mitres,  etc. ;  the  aa,w 
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log  beveled  edges  and  oblique  prisms,  or  those 
in  which  the  angular  variations  are  in  the 
vertical  plane,  rhomboids,  or  squares.  "  When 
the  pieces  are  parallel  in  one  direction,  and 
'beveled  in  the  other,  they  may  he  cut  out  with- 
out any  waste  beyond  that  arising  from  the 
passage  of  the  saw." 

Fig.  743  shows  a  method  of  cutting  blocks, 
at  one  cut  for  each  piece,  into  rhombuses, 
which  are  shown  separately  at  a,  which  blocks 
■can  be  afterwards  divided  into  two,  so  as  to 
make  triangular  shaped  blocks,  such  as  are 
■hewn  at  c. 

At  the  hearing  in  special  term  the  bill  was 
dismissed,  and,  the  decree  l)eing  afSrmed  in 
general  term,  the  complainant  has  prosecnted 
his  appeal  to  this  court.  The  opinion  of 
Judge  Coz  at  special  term  was  adopted  by 
'the  court  in  general  term,  (Caktter,  C.  J., 
Haqneb  and  Jaues,  JJ.,)  and  from  it  it  ap- 
.-pears  that  it  was  held  that  no  case  of  actiona- 
ble infringement  was  made  out  as  to  No.  94,- 
063,  and  that  Nos.  94,062  and  101,590  were 
void  for  want  of  patentable  novelty.    Brown 

^T.  District  of  Columbia,  8  Mackey,  502. 

*  *C.C.  Cole,  A.  8.  Worthington,  and  Will- 
iam E.  Mason,  for  appellant  S,  E.  Davis, 
tat  appellee. 

Ur.  Chief  Justice  Fullbr,  after  stating 
the  facts  as  above,  delivered  the  opinion  of 
the  court. 

Was  a  wood  pavement  "composed  of  blocks, 
-each  side  having  a  single  plain  surface,  and 
one  or  more  of  the  sides  being  inclined,  and 
the  blocks  being  so  laid  on  their  larger  ends 
as  to  form  wedge-shaped  grooves  or  spaces  to 
receive  concrete  or  other  suitable  Blling," 
patentable  April  5, 1870,  in  view  of  the  state 
of  the  art?  Chambers  had,  in  1824,  described 
-a  pavement  of  pyramidal  stones,  12  inches 
-square  at  the  base,  8  inches  square  at  the 
■apex,  and  10  Inches  high,  placed  with  their 
larger  end  downwards,  and  the  interstices 
filled  with  loose  materials  insoluble  in  water. 
Lindsay's  invention,  in  1825,  comprised 
■•tones  made  of  a  wedge-?haped  form,  laid 
with  their  broadest  ends  downwards,  leaving 
s  considerable  space  between  them  to  be 
-closed  with  smaller  wedge-formed  stones, 
with  fine  gravel  or  grout  worked  between 
"them.  Nicholson's  pavement  was  composed 
-of  blocks  of  wood  laid  in  rows  across  the 
-street,  with  spaces  obtained  by  interposing 
narrow  wooden  strips  between  the  blocks,  to 
be  filled  with  concrete  or  other  suitable  fill- 
ing. Cowing  disclaimed  "a  wood  pavement 
composed  of  wedge-shaped  blocks,  when  the 
blocks  are  laid  alternately  on  larger  and 
smaller  ends,  so  as  to  form  a  continuous  sur- 
face of  wood,"  but  claimed  the  arrangement 
of  the  blocks  so  as  to  leave  wedge-shaped 
spaces  to  receive  fillingto  act  as  a  key  to  bind 
the  blocks  together.  But  reference  to  these 
prior  pii tents  clearly  shows  that  the  forma- 
tion of  wedge-shaped  spaces  to  receive  con- 
crete or  other  fllling  by  laying  blocks  with 
one  or  more  inclined  sides  with  their  larger  I 
ends  downwards,  the  filling  acting  as  a  key, ' 


and  the  use  of  wooden  blocks  in  tbut  way, 
were  well  known  at  the  time  of  the  alleged 
invention  under  consideration.  Thb  blocks 
of  the  Lindsay  patent  are  of  the  same  shapes 
as  those  of  Cowing,  but  are  of  stone,  while^ 
the  latter  are  of*wood;  but  this  was  nothing* 
more  than  the  substitution  of  one  material 
for  another,  without  involving  a  new  mode 
of  construction,  or  developing  anything  sub> 
stantiiiUy  new  in  the  resulting  pavement. 
Hotchkiss  V.  Greenwood,  11  How.  248;  Hicks 
V.  Kelsey,  18  Wall.  670;  Smith  v.  Vulcanite 
Co.,  93  U.  S.  486;  Phillips  v.  Detroit.  Ill  U. 
S.  604,  4  Sup.  Ct.  Hep.  580.  The  fiUing  un- 
der Lindsay's  patent  was  with  small  stones, 
fine  gravel,  or  grout,  while  Cowing  names  a 
filling  of  earth,  gravel,  or  some  other  similar 
substance,  but  Nicholson  used  broken  stone^ 
gravel  and  tar,  or  other  like  material,  being 
the  same  filling  for  the  same  purpose  and 
with  substantially  the  same  result,  while  the 
material  of  the  Nicholson  block  was  the  same 
as  that  of  Cowing.  It  is  argued  that  gravel 
and  similar  substances  cannot  be  forc^  into 
the  stone  blocks  of  the  Chambers  and  Lindsay 
patents,  and  that  In  ramming  g^vel  between 
wooden  blocks  it  of  necessity  indents  the 
blocks,  and  the  filling  most  adhere  much 
more  firmly  than  would  be  the  case  if  they 
were  stone.  There  is  nothing  said  about  this 
by  Cowing  in  his  specification,  but  he  is  en> 
titled,  if  this  is  an  advantage  directly  follow* 
ing  from  the  alleged  Invention  as  described, 
to  the  benefit  of  it,  whether  he  perceived  it 
or  not.  Stow  v.  Chicago,  104  U.  S.  547,  550. 
The  same  effect,  however,  would  be  obtained 
in  ramming  filling  between  the  blocks  of  any 
wooden  pavement,  and  the  same  liability  of 
the  filling  "to  extend  laterally  into  the  fiber 
of  the  wood  and  seat  itself  therein"  is  found 
in  the  Nicholson  pavement.  In  the  Cbam- 
t)er8  patent  the  blocks  had  four  inclined  sides, 
which  would  make  the  tilled  space  run  length- 
wise  as  well  as  crosswise.  In  the  Cowing 
patent  the  crevices  run  lengthwise  "across 
thedirection  of  thestreet  or  road."  As  Cow- 
ing's  combination  simply  embraces  blocks  of 
the  same  shape  and  material,  and  similar  fill- 
ing, applied  in  substantially  the  same  way, 
and  producing  substantially  the  same  re- 
sults, as  in  the  prior  patents  referred  to.  it 
cannot  be  regarded  as  possessing  patentable 
novelty. 

The  first  claim  of  patent  No.  94,062  covei8,H 
as  an  article  of  manufacture,  "wedge-shaped^ 
blocks  having  the  grain  runnlng'parallel  to* 
one  and  oblique  to  the  other  of  their  beveled 
sides,  and  produced  substantisilly  in  the  man- 
ner referred  to."  The  second  is  "a  wooden 
street  pavement,  constructed  substantially  as 
hereinbefore  described,  of  wedge-shaped 
blocks,  with  the  grain  running  and  produced 
in  the  manner  and  for  the  purposes  set 
forth. "  The  original  application  of  Ballard 
was  filed  June  15,  1869,  and  rejected  by  Ex- 
aminer Spear  upon  the  ground  that  the  claim 
was  essentially  the  same  as  that  in  No.  94,063, 
which  was  for  a  mode  of  cutting  blocks.  It 
was  then  amended,  and  again  rejected,  the 
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examiner  saying:  "It  is  admitted  that  there 
is  no  difference  between  the  blodis  of  appli- 
cant and  those  of  Miller  &  Mason  in  con- 
figuration, nor  is  any  difference  claimed  of 
fancUons.  These  blocks,  and  those  of  the 
patent  referred  to,  once  laid,  would  be  Indis- 
tinguisbaUe,  servlug,  nnder  the  same  condi- 
tions, precisely  the  same  purposes,  and  wear- 
ing equally  bs  long.  The  difference  lies  in 
the  mode  of  cutting,  by  which  not  a  different 
block  is  produced,  but  the  same  block  is  cat 
with  a  minimum  of  waste  of  material "  From 
this  decision  an  appeal  was  taken  to  the  ex- 
aminers in  chief,  who  alflrmed  the  ruling, 
holding  that  "the  trouble  with  the  present 
application  appears  to  be  that  the  speciUca- 
tion  and  claim  merely  set  forth  and  embrace 
a  paving  block  and  the  use  thereof,  having  a 
ccntain  form,  and  being  so  cut  that  the  grain 
will  run  in  certain  angles  with  the  sides,  or 
parallel  thereto,  and  without  any  reference 
to  the  mode  and  manner  of  manufacturing. 
Blocks  having  all  the  peculiarities  set  forth 
may  be  manufactured  without  resorting  to 
the  method  by  whicli  it  seems  the  ones  de- 
scribed in  the  application  were  made;  and  it 
does  not  follow,  therefore,  that  the  block  de- 
scribed and  claimed  is  the  new  article  of 
manufacture  produced  by  the  new  invention, 
nor  is  it  at  all  material  whether  the  grain 
runs  as  set  forth  or  the  blocks  hiive  the  pre- 
cise form  described.  Therefore  these  pecu- 
Uarities  are  not  the  patentable  features  of  the 
Invention;  they  merely  result  from  the  in- 
vention." The  application'  was  then  re- 
newed by  Ballard  and  Waddell,  with  the  re- 
e«  suit  before  us,  but  It  is  plain  that  the  patent 
^was  granted  for  novelty  in  the  method  of 
*  making  the  block,  and*  not  in  the  block  it- 
self, nor  In  a  wooden  street  pavement  so 
constructed.  It  is  not  denied  that  the  Bal- 
lard block  is  identical  in  shape  with  those 
set  forth  in  the  Cowing,  Chambers,  Lind- 
say, and  Miller  &  Mason  patents,  but  it  is 
claimed  that  a  difference  exists  between  it 
and  that  of  Miller  &  Mason  in  the  arrange- 
ment of  the  grain,  namely,  running  parallel 
with  one  and  oblique  to  the  other  of  its  bev- 
eled sides.  We  can  discover  nothing  materi- 
ally different  in  the  practical  result  of  having 
the  grain  run  in  this  way,  and  no  material 
difference  is  disclosed  by  the  evidence.  The 
specification  asserts  that  the  gravel  in  the 
filling  is  not  so  liable  to  jam  and  leave  the 
lower  portion  of  the  space  loosely  or  entirely 
unfilled,  where  the  blocks  have  one  perfectly 
smooth  side,  and  that  "only  one  corner  of 
the  base  is  at  all  likely  to  become  broken  off 
by  transportation  and  rough  handling,  where- 
as in  the  ordinary  block  both  corners  are  lia- 
ble to  such  accidents;"  but,  as  appears  from 
the  evidence,  "if  the  blocks  are  cut  with  the 
grain  in  the  manner  descril)ed  in  said  patent, 
although  one  side  is  not  so  likely  to  break  off 
as  the  other,  yet  the  side  that  has  the  grain 
oblique  to  it  is  twice  as  likely  to  be  broken 
off  as  the  blocks  made  in  the  ordinary  way, 
that  is,  with  tlie  grain  vertical,"  and  "the 
effect  of  the  smooth  side  of  one  block,  if 


there  were  such  an  alleged  advantage  in  said 
side,  would  be  fully  recompensed  by  the  ad- 
ditional ronghness  of  the  other  side;"  and  it- 
would  seem  that  the  durability  of  the  block 
is  leas  where  the  grain  is  inclined  than  where 
it  is  vertical.  It  is  fully  shown  in  an  elabo- 
rate report  upon  wood  paving,  quoted  from  in 
the  evidence,  and  which,  it  is  testified,  agrees 
with  general  experience,  that  vertical  fiber 
blocks  have  far  greater  power  of  resistance 
than  blocks  with  fibers  horizontal,  and  with 
fibers  at  various  degrees  of  inclination.  The 
manner  of  laying  tiie  blocks  is  substantially 
the  same  as  in  prior  pavements.  The  pro- 
cess of  making  the  block  is  given  in  patent 
94,063,  the  claim  of  which  is  "the  herein-de- 
scribed method  of  cutting  blocks  for  wooden 
pavements,  so  as  to  form  by  two  cuts,  or  one 
out  and  one  splitting,  two  finished  blocks, 
with  top  and  bottom  level,  or  in  parallel^ 
planes,  and  the  sides  beveled,  one  side  being^. 
■inclined  with  the  fiber,  and  without  waste  of* 
material,  substantially  as  set  forth." 

From  what  we  have  said,  it  will  be  per- 
ceived that  this  claim  and  the  first  claim  of 
patent  No.  94,062  must  be  considered  to- 
gether. The  manner  of  producing  these 
blocks  is  described  as  cutting  them  from  lum- 
ber by  means  of  guides  so  as  to  cut  the  blocks 
of  certain  bevels,  by  which  a  block  is  pro- 
duced having  two  of  its  sides  inclined,  and 
with  the  grain  running  parallel  to  one  and 
oblique  to  the  other  of  the  beveled  sides ;  but 
the  essential  features  of  the  apparatus  de- 
scribed in  this  patent  appear  in  many  of  the 
defendant's  exhibits.  Instead  of  having  a 
table  parallel  with  the  shaft  of  the  saw  or  at 
right  angles  with  the  saw  itself,  the  patent 
in  question  uses  a  rest  or  guide  in  present- 
ing the  material  to  the  saws,  but  the  use  of 
such  guides  is  shown  in  Holtzapffel's  "Turn- 
ing and  Mechanical  Manipulation"  and  Cros- 
by's patent  and  others.  The  prior  existence 
of  the  method  of  cutting  blocks  without  waste 
by  severing  a  large  block  by  a  cross-cut  from 
a  long  stick,  and  then  dividing  that  block 
into  two  similar  blocks  by  a  spUtting  cut,  is 
satisfactorily  established,  as  also  the  same  re- 
sult reached  in  the  same  way  in  the  treatment 
of  stone.  In  the  case  of  the  Ballard  block, 
the  splitting  cut  is  made  in  a  direction  par- 
allel with  the  grain;  but  that  is  because  the 
object  of  having  the  grain  run  in  a  particu- 
lar way  controls  the  action  of  the  mechanic, 
who  makes  the  cut  as  he  desires  the  fiber  to 
run.  Complainant's  expert  admits  that  the 
patentee  in  the  McBird  patent,  by  the  first 
cut  he  makes,  produces  a  block  of  rhomboldal 
form,  and,  by  a  second  oblique  cut,  divides 
his  block  into  two  equal  wedge-shaped  blocks, 
produced  without  waste  of  material;  and  the 
difference  he  points  out  between  that  and  the 
Ballard  and  Waddell  patent  is,  so  far  as  the 
cutting  operation  is  concerned,  that  in  the 
former  the  cut  which  divides  the  rhomboid 
into  two  wedge-shaped  blocks  is  made  across 
the  grain,  while  in  the  latter  it  is  made  in 
the  general  direction  of  the  grain.  To  cut 
the  block  so  as  to  get  the  grain  Jla  •  pattieo- 
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lar  way,  and  bo  as  to  avoid  waste,  requires 
simple  mechanical  skill,  without  involving 
Invention.  The  result  is  that  none  of  these 
claims  can  be  sustained,  and  the  decree  of 
the  court  below  is  afBrmed. 


030  V.  B.  104} 

SiCHABDsoN  et  dl.  t.  Qbeen  et  at.,  (No. 
181.)    Kelson  et  al.  v.  Same,  (No.  947.) 
Nblson  v.  Samk,  (No.  1,027.)   Sicki.£s 
et  al.  V.  Sauk,  (No.  1,074.) 
(March  18, 1889.) 

1.  Afpb^I/— Tia  or  Filing  TsxHscam— Hibtaxb 

or  CliBBK. 

The  fact  that  the  derk  of  the  circuit  court,  In 
preparing  transcripts  on  appeal  to  this  court,  la- 
bored under  a  mistake  as  to  the  time  within 
which  the  transcripts  were  required  to  be  filed, 
Is  not  a  valid  excuse  for  a  failure  to  file  them 
within  the  time  prescribed  by  the  established 
mles. 
t.  SiMB— Omissioit  to  Cockbt— DlBiaSBAL. 

Where  the  transcoript  on  appeal  has  been  filed 
during  the  term  of  this  court  next  after  the  time 
when  the  appeai  was  allowed,  but  the  cause  has 
not  been  do^eted  during  that  term  because  of 
an  omission  to  comply  with  the  rules  as  to  de- 
posit for  costs  and  entry  of  appearance,  and  no 
motion  to  dismiss  Is  made  during  that  term,  the 
appeal  will  not  be  dismissed  for  suoh  failure  to 
docket  at  the  proper  term. 
>.  Same— Citation— Wjuvbb. 

A  general  appearance  by  an  appellee  is  a 
waiver  of  a  citation. 
4.  Sami— Citation  not  Jvribdiotionax. 

A  citation,  in  cases  where  security  is  taken 
out  of  courts  or  after  the  term,  is  only  necessary 
for  the  purpose  of  showing  that  the  appeal, 
wltich  was  allowed  in  term,  nas  not  been  aoan- 
doned.  It  is  not  jui'isdioUonal,  and  if,  by  acci- 
dent, it  has  been  omitted,  a  motion  to  dismiss 
will  not  be  g^ranted  until  an  opportunity  to  give 
the  requisite  notice  has  been  lumished. 
8.  Bake — Juubdictioxai.  AMOinrT. 

Where  an  appeal  is  taken  from  a  decree  which, 
besides  dealing  with  a  matter  in  controversy  of 
less  than  tS.OOO,  contains  a  provision  that  an  ear- 
lier decree  "entered  herein  shall  stand  ratified 
and  confirmed, "  except  in  the  respects  modified, 
and  such  earlier  decree  involves  an  amount 
largely  in  excess  of  tS.OOO,  an  appeal  from  the 
later  decree  will  not  be  dismissiBa  for  want  of 
jnrisdiction. 
t.  SAin— Obdbb  o*  Apfbax.— Nakis  o>  Afpbl- 

LEISS. 

It  is  no  objection  that  the  appellees  are  not  in- 
dividually named  in  tbe  order  allowing  an  ap- 
peal, where  the  names  of  all  are  given  in  the  ap- 
peal-bond. 

Appeals  from  the  Circuit  Conrt  of  tbe 
TJnited  States  for  the  Western  District  of 
Michigan. 

L.  D.  Nonis,  for  Richardson  St,  Day,  ap- 
pellants in  181.  James  Blair  and  Millard 
Kingnlep,  for  appellants  in  947  and  1027.  T. 
J.  O'Brien,  Danl.  P.  Hays,  and  Danl.  B. 
Sickles,  for  appellants  In  1074.  D.  A.  SfC' 
Knight,  for  Thomas  W.  Ferry  et  al.,  appellees. 
/.  Uuhley  Ashton,  Henry  T.  Dechert,  and 
Ueni-y  M.  Dechert,  for  John  Bower  &  Co.  et 

-  oL,  appellees. 

o 

•  Blatchford,  J.  *  These  are  five  appeals, 
taken  in  a  stiit  in  eqnity  brought  by  Ashbel 
Green  and  William  Bond,  trustees,  ngainst 
the  Chicago,  Saginaw  &  Canada  Eailroad 
Company,  in  tbe  circuit  court  of  tbe  United 


States  for  the  Western  district  of  Michigan, 
for  the  foreclosure  of  a  mortgage  executed 
to  the  plaintiffs  upon  the  railroad  of  that 
company.  The  mortgage  was  given  to  tbe 
plaintiffs,  as  trustees,  to  secure  5,500  bonds 
of  81,000  each,  issued  by  the  company,  and 
payable  to  the  plaintiffs  or  bearer.  A  decree 
was  made  on  June  SO,  1882,  directing  a  fore- 
closure and  sale,  and  referring  it  to  a  master 
to  determine  the  priority  of  those  who 
claimed  to  l>e  creditors  of  tbe  company.  On 
the  6th  of  November,  1882,  the  master  flled 
his  report,  in  which  he  divided  tbe  debts  and 
bonds  proved  before  him  into  four  classes. 
In  class  A  be  placed  the  debts  which  had  s^ 
priority  over  the  bonds.  The  creditors  ine 
class  A  were  Thomas  MT  Nelson  and  James* 
B.  Soule.  for  a  debt  of  825,284.17,  of  which 
812,497.48  had  a  priority,  and  was  to  be  paid 
in  full;  and  Thomas  M.  Nelson,  for  a  debt 
of  87,779.42,  of  which  83,845.20  had  a  prior- 
ity,  and  was  to  be  paid  in  full.  In  class  B 
he  placed  the  bonaflde  holders  of  the  bonds 
as  purchasers  of  them,  among  whom  were 
Daniel  E.  Sickles  for  163  bonds,  amounting 
to  8269,541.26;  and  Benjamin  F.  Stevens, 
for  32  bonds,  amounting  to  851,247.20.  In 
class  C  he  placed  persons  who  held  the  bonds 
as  collateral  security,  and  the  amount  of 
security  so  held.  Among  these  was  Ben- 
jamin Bichardson,  with  a  debt  of  8273,- 
282.87,  and  collateral  security  in  200  bonds, 
amounting  to  874,904.  After  a  hearing  on 
the  report  of  tbe  master,  and  exceptions 
thereto,  tbe  court,  on  the  3d  of  May,  1883, 
made  a  decree  providing  for  the  distribution 
of  the  proceeds  of  the  sede  of  the  mortgaged 
property,  which  had  taken  place.  After  di- 
recting the  payment  of  certain  expenses  and 
of  receiver's  certificates,  it  directed  the  pay- 
ment pro  rata  from  the  fund  remaining  of 
certain  specified  bonds  as  a  third  class;  no 
greater  sum  to  be  paid,  where  tbe  same  were 
held  as  security,  than  sutScient  to  satisfy  the 
indebtedness  for  which  they  were  held.  In 
this  class  the  decree  named  Sickles  and  Ste* 
vens  as  owners  for  the  number  of  lionds  and 
the  amounts  severally  before  mentioned;  and 
Richardson  and  his  assignee,  Henry  Day,  for 
the  debt  before  mentioned,  with  tlie  lien  on 
200  bonds,  amounting  to  the  sum  before 
mentioned.  Tbe  decree  then  put  into  a 
fourth  class  the  debts,  above  mentioned,  to 
Nelson  and  Soule,  and  to  Nelson,  to  be  paid, 
pro  rata,  from  any  surplus  which  should 
then  remain. 

On  the  12th  of  July.  1883,  Sickles  and 
Stevens  were  permitted,  by  an  order  of  tbe 
court,  to  prosecute  in  their  own  names  an 
appeal  to  this  court  from  the  decree  of  May 
3,  1883;  and  by  a  like  order,  made  on  the 
same  day,  Ricliardson  and  Day  were  allowed 
to  appeal  to  this  court  from  the  same  decree. 
The  appeal-bond  of  Sickles  and  Stevens  was 
filed  ill  tlie  circuit  court  on  September  6, 
1883,  and  that  of  Richardson  and  Day  on« 
August  14,  1883.    On  the  6th  of  August,® 
1883,  Sickles  and  Stevens  filed  in'the  circuit* 
court  a  petition  alleging  that  tbe>  master,, in 
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oompatlng  the  amonnt  due  to  yarioua  claim- 
ants of  the  bonds  other  than  the  petitioners, 
and  who  held  the  bonds  as -collateral  securi- 
ty, and  not  as  purchasers,  bad  allowed  to 
them  interest  to  which  they  were  not  enti- 
tled. The  petitioners  set  forth  that  they  de- 
sired a  rehearing  on  the  point  thus  stated, 
and  prayed  that,  where  the  error  had  occurred, 
there  might  be  a  recomputation  of  the  inter- 
est, and  a  return  of  the  overpayment,  where 
distribution  had  already  been  made;  and  that 
in  the  mean  time  the  master  be  directed  to 
make  no  further  distribution  of  the  fund; 
and  for  such  other  and  further  relief  as 
should  be  equitable  and  proper.  On  a  hear- 
ing of  the  matter,  the  court  made  an  order 
on  the  1st  of  September,  1888,  adjudging  that 
the  master  had  made  an  erroneous  computa- 
tion of  the  interest  in  the  case  of  bonds  held 
by  divers  claimants  as  collateral  security, 
in  that  he  had  allowed  such  claimants  fUl 
coupons  appearing  with  and  attached  to  the 
bonds,  without  regard  to  the  date  when  they 
were  delivered  to  the  holders,  instead  of  com- 
puting interest  upon  them  only  from  the  date 
of  their  delivery;  and  referring  it  to  the  clerk 
of  the  court  to  make  a  computation  of  the 
interest  on  the  bonds  from  the  date  of  their 
delivery  to  the  several  persons  who  held  them 
as  collateral  security.  The  clerk  reported 
such  computation,  and  stated  the  amount  of 
the  200  bonds  held  by  Benjamin  Richardson 
as  collateral  security  to  be  $330,725,  instead 
of,  as  before,  8374,904.  It  also  appeared 
that  Richardson  and  Day  had  been  overpaid 
•2,173.91 ;  and  that  the  Wrought-Iron  Bridge 
Company  had  been  overpaid  $183.60. 

On  September  11, 1883,  Nelson  and  Soule 
were  allowed  an  appeal  from  the  decree  of 
May  3, 1883;  and  on  that  day  Thomas  M. 
Nelson  was  also  allowed  an  appeal  from  the 
same  decree.  An  appeal-bond  on  each  of 
these  two  appeals  was  filed  in  the  circuit 
court  on  October  15,  1883.  On  the  8th  of 
October,  1883,  the  court,  on  a  further  hear- 
ing, entered  a  decree,  which  recited  that  the 
cause  "came  on  to  be  reheard,"  and  also  re- 
cited the  filing  of  the  petition  by  Sickles  and 
a  Stevens  for  a  rehearing,  and  the  making  of 
2  the  reference  to  the  clerk  and  his  report,  and 
•  stated  that  it  appeared  "to* this  court  that  a 
rehearing  should  be  bad,  and  a  correction 
made  in  the  decree"  of  May  3,  1883,  and, 
after  reciting  the  provisions  of  that  decree  in 
regard  to  paying  the  creditors  In  the  third 
class,  then  proceeded  to  give  anew  a  list  of 
the  third  class,  putting  down  Sickles  and 
Stevens  as  the  owners,  respectively,  of  the 
same  number  of  bonds,  for  the  same  amounts, 
as  in  the  decree  of  May  3, 1883,  and  the  debt 
of  Ilichardson  and  Day  at  the  same  amount 
as  in  that  decree,  with  a  lien  on  200  bonds, 
amounting  to  $330,725,  instead  of  $374,904, 
as  in  that  decree.  It  ^so  adjudged  that  the 
Vrought-Iron  Bridge  Company  had  been 
overpaid  $183.60,  and  Henry  Day,  assignee 
of  Benjamin  Bichardson,  $2,173.91.  and  that 
they  should  severally  pay  into  the  court  those 
■urns,  which  should  be  distributed  among  the 


remaining  several  claimants,  in  proportions 
and  amounts  specified  in  the  decree;  among 
others,  to  Benjamin  F.  Stevens,  $113.25;  to 
Daniel  E.  Sickles,  $595.66;  to  J.  Bower  & 
Co.,  $373.93;  to  John  F.  Betz,  $357.41;  to 
Thomas  W.  Ferry,  $205.02;  to  Hiram  Hodg- 
den.  $37.49;  to  John  A.  Elwell.  $16.93;  to 
Frederick  A.  Nims,  $40.53 ;  and  to  Edward  P. 
Ferry,  $64.32.  The  decree  further  provided 
"that  all  persons  having  claims  against  the 
fund  created  by  the  sale  of  the  mortgaged 
property  herein,  whether  evidenced  by  bonds, 
coupons,  or  otherwise,  shall  present  the  same 
to  this  court  within  five  days  from  the  date 
of  this  decree,  and  in  default  thereof  the 
clerk  of  this  court  shall  distribute  to  the  par- 
ties, respectively,  all  moneys  to  which  they 
are  entitled  hereunder."  It  further  provided 
"that  the  decree  of  May  8.  1883,  entered 
herein,  shall  stand  ratified  and  confirmed,  ex- 
cept as  the  same  is  clianged  and  modified  by 
tihis  dGcrofi  ^ 

On  the  i7th  of  November,  1883,  Bidiard- 
son  and  Day  were  alloweii  an  appeal  fronk 
the  decree  of  October  8.  1883.    The  appeal- 
bond  on  that  appeal  was  filed  In  the  ciicuit 
court,  November  28,  1883.    The  appeal  of 
Richardson  and  Day  from  the  decree  of  May 
8,  1883,  and  their  appeal  from  the  decree  of 
October  8,  1883,  are  together  known  as  No. 
181.    There  is  no  other  appeal  but  their* 
from  the  decree  of  October  8, 1883.    The  ap-j 
peal  of  Nelson  and  Soule  from  the  decree  ot^ 
May  3, 1888,  Is  No.  947;*the  appeal  of  Nel-« 
son  from  that  decree  is  No.  1,027;  and  the  ap- 
peal of  Sickles  and  Stevens  from  that  decree 
is  No.  1,074. 

Motions  are  now  made  in  the  four  cases, 
by  John  Bower  &  Co.  and  John  F.  Betz,  to 
dismiss  the  two  appeals  in  No.  181,  and  the 
other  three  appeals,  on  the  grounds  that  the 
transcript  of  the  record  was  not  filed,  and 
the  cause  was  not  docketed,  in  this  court  at 
the  term  thereof  next  after  the  time  whea 
the  appeals  respectively  were  prayed  and  al- 
lowed; and  that  no  citations  were  issued  oa 
any  of  the  appeals.  A  motion  is  also  made 
by  T.  W.  Ferry,  Hodgden,  Elwell,  Nims,  and 
E.  P.  Ferry,  to  dismiss  the  four  .ippeais  from 
the  decree  of  May  3, 1883,  for  want  of  juris- 
diction, and  also  for  want  of  due  prosecution, 
because  they  were  not  lodged,  or  filed,  or 
docketed  in  this  court  during  the  torm  next 
succeeding  the  date  of  their  allowance;  and 
to  dismiss  the  appeal  in  No.  181,  from  the 
decree  of  October  8,  1883,  for  want  of  juris- 
diction, because  the  amount  involved  is  less 
than  $5,000;  and  to  dismiss  the  appeals  in 
Nos.  947  and  1.027  for  want  of  citations;  and 
to  dismiss  all  five  of  tiie  appeals,  because  the 
appellees  are  not  described  in  them  with  cer- 
tainty. As  to  Nos.  947, 1,027,  and  1,074,  the 
appeal  in  each  is  from  the  decree  of  May  3, 
1883.  In  Nos.  947  and  1,027  the  appeals  were 
allowed  by  an  order  of  court,  made  in  open 
court,  on  the  11th  of  September,  1883;  and 
in  No.  1,074  by  an  order  of  court,  made- 
In  open  court,  on  the  12lh  of  July,  1883.  In 
No.  947  the  transcript  of  the  record  was  filed 
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[  the  case  docketed  in  this  court,  Januarj 

26. 1888;  in  No.  1,027,  June  26, 1888;  and  In 

No.  1,074,  August  30, 1888.    The  term  of 

this  court  next  ensuing  the  allowance  of  the 

several  appeals  inNos.  947, 1,027,  and  1,074, 

from  the  decree  of  Maj  8, 1883,  was  the  Oc> 

tober  term,  1883.    That  term  commenced  on 

the  8th  of  October,  1883,  and  ended  on  the 

5th  of  May,  1884.    The  transcript  of  the  rec- 
ord filed  in  all  five  of  the  appeals  is  certified 

by  the  clerk  of  the  circuit  court  by  a  certifi- 
cate bearing  date  October  4, 1884.    The  same 

transcript  of  the  record  is  filed  in  all  of  the 

appeals.  The  transcript  left  the  oflSce  of  the 
M  clerk  of  the  circuit  court  on  October  6,  1884, 
Sand  was  sent  by  express,  and  reached  the 
*  clerk  of  this  court  on  October  10, 1884;*but 

no  step  was  taken  by  any  of  the  parties  ap- 
pellant In  No.  947,  No.  1,027,  or  No.  1,074,  to 

furnish  security  to  the  clerk  for  the  payment 

of  his  fees,  under  section  1  of  rule  10  of  this 

court,  or  to  have  the  transcript  filed,  or  the 

case  docketed,  or  an  appearance  entered,  at 

the  term  of  this  court  next  after  the  allow- 
ances of  the  appeals,  to-wit,  the  October 

term.  1883. 
The  rule  being  well  settled  that  this  court 

will  not  entertain  an  appeal  where  the  tran- 
script of  the  record  is  not  filed  in  this  court 

at  the  term  next  succeeding  the  taking  of 

the  appeal,  (Credit  Ck>.  v.  Bailway  C!o.,  128 

U.  S.  258,  259,  ante,  107,  and  cases  there 

cited,)  unless  a  recognized  satisfactory  excuse 

for  the  laches  is  made,  it  is  sought  in  these 

cases  to  show  such  excuse  by  the  following 

taeta:  In  October,  1883,  the  appellants  Bich- 

ardson  and  Day.  as  one  party.  Sickles  and 

Stevens,  as  one  party,  and  Nelson  and  Soule 

and  Thomas  M.  Nelson,  as  one  party,  gave 

to  the  clerk  of  the  circuit  court  a  joint  verbal 

order  to  make  a  transcript  of  the  record 

without  unnecessary  delay,  and  forward  it  to 

the  clerk  of  this  court,  the  three  parties  to 

pay  to  the  former  clerk  the  fees  therefor  pro 

rata,  according  to  the  amounts  of  their  re- 
spective claims.    After  such  order  to  the 

clerk,  the  appeal  of  Richardson  and  Day  from 

the  decree  of  October  8,  1883,  was  taken. 

The  clerk  did  not  know  that  each  appeal  was 

a  sepai-ate  matter,  but  believed  that  all  the 

appeals  made  but  one  case,  and  that,  if  the 

record  should  reach  ttiis  court  in  time  for  any 

one  appeal,  it  would  bring  up  the  case  as  a 

whole,  with  all  the  appeals;  and  he  under- 
stood and  believed,  while  he  was  copying  the  JHSOurt  denied  the  motion,  and  said,  (page576:)* 
■"     ■  "We  are  aware  that  in  some  of  the  cases  it 


record,  that  if  the  transcript  should  arrive  at 
the  office  of  the  clerk  of  this  court  on  or  be- 
fore October  15, 1884,  it  would  be  In  ample 
time  to  make  all  of  the  appeals  valid,  on  the 
filing  and  docketing  of  the  transcript.  The 
derk  prepared  the  transcript  as  soon  as  he 
could,  having  regard  to  the  other  duties  of 
his  office,  and  to  the  size  of  the  record,  (which 
makes  1,235  printed  pages,  as  printed  here.) 
He  did  not  complete  the  making  of  the  tran- 
script until  about  June  24,  1884,  and  for- 
warded it  by  express  to  the  clerk  of  this  court 
on  October  6.  1884.  These  facts  are  sup- 
ported by  an  affidavit  of  the  clerk,  and  by 


one  of  the  solicitor  for  Nelson  and  Soule,  to^J 
the  same  effect.  •  We  cannot  admit  the  vft-» 
iidity  of  this  excuse  in  regard  to  the  three  ap- 
peals in  question.  All  suitors  in  this  court 
are  bound  by  its  written  rules,  and  its  prac- 
tice and  decisions  are  established  and  known. 
The  same  ruling  must  apply  to  the  appeal  in 
No.  181.  from  the  decree  of  May  3,  1883. 
That  appeal  was  allowed  July  12, 1883.  The 
transcript  of  the  record  was  notcertiQed  un- 
til October  4,  1884,  and  did  not  reach  the 
hands  of  the  clerk  of  this  court  until  October 
10,  1884,  all  of  which  occurred  after  the  ex- 
piration of  the  October  term,  1883,  of  this 
court.  That  appeal  therefore  fails  with  the 
other  three.  But  the  appeal  In  No.  181,  of 
Richardson  and  Day,  from  the  decree  of  Oc- 
tober 8,  1883,  was  allowed  on  November  17, 
1883,  after  the  commencement  of  the  Octo- 
ber term,  1883.  of  this  court.  It  was,  there- 
fore, returnable  to  the  October  term,  1884. 
of  this  court.  The  transcript,  as  before  stat- 
ed, was  put  into  the  hands  of  the  clerk  of 
this  court,  in  his  office,  on  the  10th  of  Octo- 
ber, 1884.  The  counsel  for  Day  and  Bich- 
ardson  took  no  further  step  in  the  matter 
until  September  25, 1885,  when  he  wrote  to 
the  clerk  of  this  court,  desiring  his  appear- 
ance to  be  entered  for  them.  After  some 
further  correspondence,  the  counsel  was  in- 
formed by  tlie  clerk  that,  although  the  latter 
had  received  the  record  in  October,  1884,  the 
appeals  had  not  been  docketed,  because  the 
rule  as  to  a  deposit  for  costs,  (rule  10,)  and 
that  as  to  the  entry  of  appearance,  (rule  9,) 
had  not  been  complied  with.  On  a  compli- 
ance with  such  rules,  and  on  the  26th  of  Oc- 
tober. 1885,  the  case  was  docketed,  and  an 
appearance  for  Bicbardsoa  and  Day  was  en- 
tered. 

The  principle  applicable  to  such  a  state  of 
facts  is  that  established  by  the  decision  in 
Edwards  v.  U.  S.,  102  U.  S.  575.  In  that 
case,  a  writ  of  error  was  issued,  returnable 
at  October  term,  1877.  A  transcript  of  the 
record  was  lodged  in  the  office  of  the  clerk  of 
this  court  in  September,  1877,  but  by  an 
oversight  of  the  counsel  for  the  plaintiff  in 
error  no  fee-bond  was  given,  and  the  cause 
was  not  docketed  during  October  term,  1877. 
In  September,  1878,  an  acceptable  fee-bond 
was  given,  and  the  cause  was  formally  dock- 
eted. A  motion  was  made  at  October  term, 
1880.  to  dismiss  the  writ  of  error.    Thisn 


has  been  said  that  a  writ  of  error  or  an  ap- 
peal becomes  inoperative  if  a  transcript  is 
not  filed  and  the  cause  docketed  during  the 
term  to  which  it  is  made  returnable,  but  this 
has  always  been  in  cases  where  a  return  had 
not  been  made  and  a  transcript  had  not  been 
filed  within  the  time.  The  language  should 
therefore  be  construed  in  connection  with 
those  facts.  In  O  wings  v.  Tiernan's  Lessee, 
10  Pet.  447,  and  Van  Rensselaer  v.  Watts.  7 
How.  784.  leave  was  given  to  docket  the 
cause  after  the  term,  when  the  transcript  had 
been  filed  in  time,  but  through  inadvertence 
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a  fee-bond  had  not  been  given,  and  there  had 
not  been  In  the  mean  time  a  motion  to  dock- 
et and  dismiss.  That  is  this  case.  «  «  « 
If  a  return  is  made,  and  the  transcript  de- 
posited in  the  clerk's  office  in  time,  our  juris- 
diction is  kept  alive.  The  docketing  of  the 
cause  after  that  is  mere  procedure,  and,  if 
unreasonably  delayed,  the  parties  may  be 
subjected  to  the  consequences  of  a  failure  to 
prosecute  a  suit,  which  rest  largely  in  the 
discretion  of  the  court,  when  not  provided 
for  by  rules.  Rule  9  is  of  ttiat  class."  In 
the  present  case,  although  the  transcript  of 
the  record  in  No.  181  was  filed,  and  the  case 
was  docketed  on  October  26, 1885,  no  motion 
to  dismiss  was  made  until  the  present  term; 
and,  under  the  foregoing  views,  we  are  of 
opinion  that  the  appeal  of  Richardson  and 
Day  from  the  deotee  of  October  8,  1883,  can- 
not be  dismissed  on  the  ground  that  the  case 
was  not  actually  docketed  during  October 
term,  1884. 

One  ground  urged  for  dismissing  the  ap- 
peal of  Richardson  and  Day  from  the  decree 
of  October  8, 1883,  is  that,  although  that  ap- 
peal was  allowed  by  an  order  of  court,  made 
in  open  court  on  the  17th  of  November,  1883, 
at  the  same  term  at  which  the  decree  of  Oc- 
tober 8, 1883,  was  entered,  yet  the  bond  given 
to  perfect  such  appeal  was  approved  by  the 
district  judge  on  November  28,  1883,  appar- 
ently out  of  court,  although  Bled  in  the  court 
on  that  day;  and  that,  under  these  circum- 
stances, a  citation  to  the  appellees  was  neces- 
^  sary.  and  none  appears  ever  to  have  been  is- 
H  sued.  As  the  appeal  in  question  was  allowed 
•  in  open  court,  during'the  term  at  which  the 
decree  appealed  from  was  rendered,  and  that 
appeal  was  perfected  by  the  filing  In  due  time 
of  a  bond  duly  approved,  and  the  transcript 
of  the  record  was,  as  we  have  lield,  duly 
lodged  in  this  court  at  the  next  ensuing  term 
thereof,  namely,  October  term,  1884,  in  such 
manner  as  to  give  this  court  jurisdiction  of 
the  case,  no  citation  was  necessary,  unless 
the  bond  was  accepted  after  the  term  at 
which  the  appeal  was  allowed.  In  the  pres- 
ent case,  it  does  not  appear  that  the  appeal- 
bond  was  accepted  in  open  court,  or  at  or 
during  the  term  at  which  the  appeal  was  al- 
lowed; and  a  citation  would  seem  to  have 
been  necessary.  Sage  v.  Railroad  Co.,  96  U. 
8.  712, 715;  Hewitt  v.  Filbert,  116  U.  S.  142, 
144,  6  Sup.  Ot.  Rep.  319:  Brown  v.  McCon- 
nell.  124  U.  S.  489.  491,  8  Sup.  Ct.  Rep.  559. 
But.  as  to  a  citation,  this  case  falls  within 
the  ruling  in  Dodge  v.  Knowles,  114  U.  S. 
430,  5  Sup.  Ct.  Rep.  1108,  where  it  is  said: 
"The  judicial  allowance  of  an  appeal  in 
open  court  at  the  term  in  which  the  decree 
has  been  rendered  is  sufficient  notice  of  the 
taking  of  an  appeal.  Security  is  only  for 
the  due  prosecution  of  the  appeal.  The  cita- 
tion, if  security  is  taken  out  of  court,  or 
after  the  term,  is  only  necessary  to  show  that 
the  appeal  which  was  allowed  in  term  has 
not  been  abandoned  by  the  failure  to  furnish 
the  security  before  the  adjournment.  It  is 
not  jurisdictional.    Its  only  purpose  is  no- 


tice. If  by  accident  it  has  been  omitted,  a 
motion  to  dismiss  an  appeal,  allowed  in  open 
court,  and  at  the  proper  term,  will  never  be 
granted  until  an  opportunity  to  give  the  req- 
uisite notice  has  been  furnished;  and  this, 
whether  the  motion  was  made  after  the  ex- 
piration of  two  years  from  the  rendition  of 
the  decree  or  before."  In  Hewitt  v.  Filbert, 
supra,  it  is  said,  (page  144:)  "The allowance 
by  the  court  in  session  before  the  end  of  the 
term  at  which  the  decree  was  rendered,  and 
when  both  parties  are  either  actually  or  con> 
structively  present,  is  in  the  nature  of  an  ad- 
judication of  appeal,  which,  if  docketed  here 
in  time,  gives  this  court  jurisdiction  of  the 
subject-matter  of  the  appeal,  with  power  to 
make  all  such  orders  consistent  with  the 
practice  of  courts  of  equity  as  may  be  appro* 
priate  and  necessary  for  the  furtherance  of^ 
justice."  But  the  issuing  of  a  citation  mayn 
be  waived  by  the*appellees ;  and  a  general  ap-!* 
pearance  by  them  is  a  waiver  of  a  citation. 
Alviso  V.  U.  S.,  6  Wall.  824;  Sage  v.  Rail- 
road Co..  96  U.  8.  712,  715.  In  No.  181  a 
general  appearance  for  the  appellees  T.  W. 
Ferry,  Hodgden,  Elwell,  Nims,  and  E.  P. 
Ferry  was  entered  in  this  cuurt  on  January 
11,  1889.  As  to  John  Bower  &  Co.  and 
John  F.  Betz,  no  general  appearance  for 
them  has  been  entered  in  No.  181,  but  only 
on  January  14,  1889,  an  appearance  specially 
for  the  making  of  the  motion  by  them.  Tills 
is  not  a  waiver  of  a  citation.  Under  these 
circumstances,  a  citation  will  be  issued  by 
this  court,  on  the  appeal  In  No.  181  by  Rich- 
ardson and  Day  from  the  decree  of  October 
8,  1883,  to  the  appelleas  in  that  appeal  who 
have  not  entered  here  a  general  appearance 
in  No.  181,  returnable  at  the  next  term  <^ 
this  court,  unless  the  issuing  of  such  citation 
shall  be  duly  waived  on  the  part  of  such  ap- 
pellees. 

It  is  also  urged,  in  the  motion  made  by 
Thonias  W.  Ferry  and  others  to  dismiss  ttM 
appeal  in  No.  181,  from  the  decree  of  October 
8,  1883,  that  this  court  has  no  jurisdiction  of 
it,  because  the  amount  involved  is  not  more 
than  S5,000.  The  ground  urged  is  that  the 
amount  involved,  so  far  as  that  appeal  bj 
Ricliardson  and  Day  is  concerned.  Is  only  $2,- 
173.91,  which  is  the  amount  that  Day,  as  as- 
signee of  Richardson,  was  directed  to  pay  in- 
to court  as  having  been  overpaid  on  bis  claim. 
It  appears  by  the  master's  report  that  he  dis- 
allowed the  claim  of  Richardson  as  pledgee  or 
purchaser  of  400  bonds  other  than  the  200 
bonds  the  claim  to  which  was  allowed  to 
Richardson.  The  amou  nt  of  money  involved 
in  the  claim  of  Richardson  and  Day  to  these 
400  bonds  largely  exceeds  the  sum  of  ^,000. 
This  claim  is  fairly  brought  up  by  their  ap- 
peal from  the  decree  of  October  8,  1883,  be- 
cause that  decree  contains  an  express  provis- 
ion "that  the  decree  of  May  3. 1883,  entered 
herein,  shall  stand  ratified  and  confirmed,  ex- 
cept as  the  same  is  changed  and  modified  by 
this  decree." 

Moreover,  the  circuit  court,  by  reason  Ot 
the  petition  of  Sickles  and  Stei(ens  for  Ji  re- 
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hearing,  and  by  reason  of  the  rehearing 
«  which  was  had,  did  not  lose  its  hold  upon  the 
S  fund  to  be  distributed,  nor  part  with  its  con- 
*  trol  of  the  cause*  until  the  decree  of  October 
8, 1883,  was  made,  so  far  as  claims  against 
the  fund  created  by  the  sale  of  the  mortgaged 
property  were  concerned.  That  decree  con- 
tained a  provision  that  persons  having  claims 
against  such  fund,  whether  evidenced  by 
bonds,  coupons,  or  otbernise,  should  present 
the  same  to  the  court  within  five  days  from 
the  date  of  that  decree,  and  that,  in  default 
thereof,  the  cleric  should  distribute  to  the  par- 
ties  the  moneys  in  his  hands.  These  pro- 
visions save  the  appeal  of  Bichardson  and 
Say  from  the  decree  of  October  8,  1883,  as  to 
amount,  and  enable  them  to  iiave  adjudicated 
by  this  court,  on  the  hearing  of  that  appeal, 
at  least  their  claim  in  respect  of  the  400  bonds 
not  allowed  to  them.  It  is  also  objected,  on 
the  motion  to  dismiss  made  by  Thomas  W. 
Ferry  and  others,  that  in  the  order  of  No- 
vember 17,  1883,  allowing  an  appeal  to 
Bichardson  and  Day  from  the  decree  of  Oc- 
tober 8, 1883,  the  appellees  are  not  named, 
but  it  is  stated  only  that  "the other  parties  of 
said  cause,  original  and  intervening,  (as  ap- 
pearing in  the  said  final  decree,)"  are  "ap- 
pellees." Put  the  bond  on  such  appeal,  filed 
November  28. 1883,  is  given  to  the  clerk  of 
the  circuit  court  for  the  use  and  benefit  of 
twenty-five  appellees,  naming  them,  and 
among  them  are  by  name  the  five  appellees 
by  whom  the  motion  on  that  ground  is  made. 
We  think  the  objection  is  not  a  good  one.  It 
results  from  these  views  that  the  appeals  in 
No.  947,  No.  1,027,  and  No.  1,074  must  be  dis- 
missed; that  the  appeal  in  No.  181,  from  the 
decree  of  May  3, 1883,  must  be  dismissed;  and 
that  the  motion  to  dismiss  the  appeal  of 
Bichardson  and  Day,  in  No.  181,  from  the  de- 
cree of  October  8,  1883,  must  be  granted,  un- 
less the  appellants  therein  shall  procure  to  be 
issued  and  served  on  the  appellees  therein  a 
dtatiou  from  this  court,  in  the  terms  before 
set  forth,  returnable  at  the  next  term  thereof, 
provided  the  issuing  and  service  of  such  cita- 
tion shall  not  be  duly  waived;  and  it  is  or- 
dered that  such  citation  shall  issue,  if  a  re- 
quest therefor  shall  be  filed  with  the  clerk. 
As  Bichardson  has  died  since  the  day  tliese 
motions  were  argued,  the  order  to  be  made 
will  be  entered  nunopro  tuno  as  of  that  day, 
February  4, 1889. 


(130  V.  8.  122) 

MooBB  et  at.  v.  Crawfobd  et  aU 

(March  18, 1889.) 

L  TausTg — CoNBTBucrrvB— Fradb. 

Defendant  conveyed  to  M.,  with  covenant  of 
warranty,  etc.,  a  one-sixth  interest  ta  certain 
mineral  land.  At  that  time  defendant  had  no 
title,  but  the  owners  of  the  legral  title  had  orally 
agreed  to  convey  to  him  a  one-thlid  interest; 
and  in  pursuance  of  this  agreement  they  exe- 
cuted a  deed  for  such  interest,  and  delivered  it 
in  eocrow,  bnt  the  delivery  waa  never  completed. 
Subsequently  defendant,  for  the  avowed  purpose 
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of  defeating  his  deed  to  M.,  induced  the  owners 
of  the  lenutiUe  to  convey  the  one-third  interest 
to  dofendant's  wife,  who  knew  of  the  deed  to 
M.,  and  who  gave  no  consideration  for  the  con- 
veyance to  her.  Held,  that  the  transaction  must 
be  regarded  in  equity  as  if  the  owners  had  con- 
veyed to  defendant  and  he  to  his  wife,  she  hold- 
ing in  tmst  for  M.  and  his  heirs  one-half  of  the 
Interest  conveyed  to  her. 

2.   SA.MI;— SXITUTS   O*   FBAXn>S— EXBCCTBD    CON- 

TBACT. 

The  fact  that  the  agreement  of  the  owners  to 
convey  to  defendant  conld  not,  under  the  statute 
of  frauds,  have  heen  enforced,  cannot  be  invoked 
as  a  defense,  inasmuch  as  they  did  not  attempt 
to  avail  themselves  of  Its  invalidity  while  it  re- 
mained executory,  but,  on  the  contrary,  fully 
performed  it  by  conveying  under  defendant's 
directions. 
8.  CarvsAsn—Or  W.^BSAKTr— AirsB-AaquiRiD 
TrrLx. 

Conceding  that  a  covenant  of  general  warran- 
ty operates  byway  of  rebutter,  to  preclude  the 
grantor  and  his  heirs  from  setting  up  an  after- 
acquired  tlUe,  rather  than  to  actual^  transfer 
the  new  estate  itself,  the  subsequent  acquisition 
creates  an  equity  for  a  conveyance  in  order  to 
make  the  prior  deed  efCectuaL 

4.  Sam>— Died  Comstbuxd  as  CovBNAirr  to  Cox- 

VJtT. 

Regarding  the  deed  from  defendant  to  M.,  made 
at  a  time  when  the  grantor  had  no  tlUe,  as  a  cov- 
enant to  convey,  It  appearing  that  defendant 
could  have  obtained  the  title  in  M.'b  Ufe-time 
notwithstanding  the  verbal  agreement,  and  as 
M.  could  have  been  compelled  to  perform  on  his 

Sart,  the  contract  was  binding  at  the  time  of  M.'s 
eath,  and  his  heirs  had  the  right  to  compel  spa- 
clSo  performance. 

5.  EqUITT— lUCHJM. 

The  deed  of  the  owners  to  defendant's  wife 
was  recorded  March  16, 1881,  after  M .  's  death,  and 
while  complainantBjhls  widow  and  heirs,  were 
living  In  Canada.  His  widow  did  not  learn  un- 
til the  following  summer  that  defendant  disput- 
ed their  title,  and  this  suit  to  enforce  their  rights 
was  Instituted  in  February,  1883.  Held  no  un- 
reasonable delay. 

6.  Bair— PLSADnto  Ain>  Fboot— VAxiAiroa. 

Where  there  is  enough  in  the  biU  to  warrant 
relief,  and  to  prevent  defendants  from  being 
taken  by  surprise,  the  decree  should  not  be  re- 
versed on  the  ground  that  the  pleading  a^d  proof 
do  not  sufficiently  agree. 

Appeal  from  the  Circuit  C!ourt  of  the  Unit* 
ed  States  for  the  Western  District  of  Michi-^ 
gan.  e; 

•Appellees,  the  widow  and  heirs  of  John« 
Monroe,  deceased,  filed  their  bill  against  Na- 
thaniel D.  Moore  and  Helen  Moore,  to  com- 
pel a  conveyance  of  the  one  undivided  sixtb 
part  of  160  acres  of  mineral  land  in  Ontona- 
gon county,  Mich.,  which  had  been  located 
by  Nathaniel  D.  Mooie,  under  an  agreement 
with  James  H.  McDonald  and  John  McKay 
that  Moore  should  have  a  one-third  interest 
In  consideration  of  his  services  in  prospect- 
ing for  land  having  iron  ore,  and  selecting 
and  locating  that  in  question.  It  was  upon^ 
Moore's  application  that  the  patent  was  is-H 
sued  from  the'state  land-ofilce  at  Lansing,  in* 
January,  1876,  to  McDonald  and  McKay,  the 
purchase  money  being  furnished  by  tliera  and 
paid  over  by  him.  Uy  the  testimony  of  Moore 
and  McKay  it  was  established  that  Moore 
was  to  have  a  one-tliird  interest,  while  Mc- 
Donald admitted  tlmt  he  wiis  to  have  an  in- 
terest, but  was  uncertain  whether  it  was  to 
be  one-third  or  one-fourth.     One  Mclntyre 
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testified  tliat  the  agreement  between  Moore, 
McDonald,  and  McKay  was  in  writing,  nnd 
signed  in  his  presence  by  McDonald  and  Mc- 
Kay; but  he  was  not  sure  whetlier  Moore 
signed  it  or  not.  The  execution  of  such  an 
agreement  was  denied,  and  the  circuit  court 
considered  Mclntyre's  testimony  too  indefi- 
nite as  to  its  terms  to  warrant  proceeding 
upon  it.  On  the  18th  day  of  October,  1875, 
Moore,  who  was  then  unmarried,  executed 
and  delivered  to  John  Monroe  a  deed  in  fee- 
simple,  with  covenants  of  seisin,  against  in- 
cumbrances, and  of  general  warranty,  for  an 
undivided  one-sixth  interest  in  said  lands, 
which  was  duly  recorded  December  20, 1875. 
The  consideration  was  8250,  of  which  Mon- 
roe paid  $10  in  cash,  and  for  the  residue  gave 
his  promissory  note  to  Moore,  payable  one  year 
after  its  date.  Moore  informed  Monroe  at 
the  time  that  he  bad  arranged  with  McDon- 
ald and  McKay  for  a  one-third  interest,  and 
that  the  deed  was  then  probably  made  out. 
Pursuant  to  their  agreement,  McDonald  and 
McKay,  some  time  in  1875,  executed  a  deed 
to  Moore  fur  a  one-third  interest  in  the  land, 
which  was  deposited  with  one  Yiele,  to  be 
delivered  to  Moore  when  McDonald  and  Mc- 
Kay should  direct.  McDonald  testified  that 
Moore  was  indebted  to  him,  and  he  wished 
delivery  delayed  until  the  debt  was  arranged 
and  satisfied,  which  was  finally  effected  in 
1877.  Moore  does  not  seem  to  have  known 
about  the  execution  of  this  deed,  and  it  ap- 
pears to  have  been  subsequently  lost.  Mc- 
Donald and  McKay  never  denied  Moore's 
right  to  his  interest,  but  always  admitted  it, 
and  McDonald  testifies  that  it  was  under- 
K  stood  that  Moore  should  have  the  interest  any 
2  time  be  called  for  it.  In  December,  1880, 
•  McDonald  and  McKay  conveyed  an*undivid- 
ed  one-third  interest  in  the  land  to  Helen 
Moore,  wife  of  2^.  D.  Moore,  who  requested 
the  conveyance  to  be  made  to  his  wife  for  the 
express  purpose,  as  he  admitted,  of  defeating 
the  deed  he  had  previously  given  to  Monroe 
for  one-sixth  of  the  land.  Monroe  died  in- 
testate in  Colorado  in  August,  1878,  and 
Moore,  knowing  that  his  deed  to  Monroe  Iiad 
been  recorded,  expected  Mrs.  Monroe  would 
make  trouble.  17o  consideration  passed  when 
McDonald  and  McKay  executed  and  deliv- 
ered this  conveyance,  and  Mrs.  Moore  was 
not  present  when  it  was  executed,  but  she 
bad  been  informed  by  her  husband  that  it 
was  to  be  made  to  her,  and  had  full  notice  of 
bis  deed  to  Monroe.  Since  the  conveyance 
to  Helen  Moore,  X.  D.  Moore  has  substan- 
tially managed  the  property  as  if  it  were  his 
own.  Further  reference  to  the  pleadings 
and  evidence  is  made  in  the  opinion.  Hear- 
ing having  been  bad  upon  bill  as  amended, 
answer,  replication,  and  proofs,  the  circuit 
court.  Judge  Sage  presiding,  delivered  its 
opinion,  which  is  reported  In  28  Fed.  Rep. 
824,  and  decree  was  thereupon  entered  for 
conveyance  to  complainants  as  prayed,  and 
for  rents  and  profits  from  the  date  of  the  fil- 
ing of  the  bill,  less  the  amount  due  on  the 
^240  note,  from  which  decree  this  appeal  was 


prosecuted.  Mrs.  Moore  having  died  pend- 
ing the  appeal,  Nathaniel  D.  Moore,  Jr.,  her 
sole  heir  at  law,  and  John  McKay,  adminis- 
trator of  her  estate,  were  made  co-appellants 
with  Nathaniel  D.  Moore. 

John  F.  Billon,  Dan  H.  Ball,  and  Irving 
2).  Hanseom,  for  appellants.  T.  L,  Chad- 
boume  and  L.  H.  Boutell,  for  appellees.       _ 

*  Mr.  Chief  Justice  Vxtluer,  after  stating* 
the  facts  as  above,  delivered  the  opinion  of 
the  court. 

Had  the  conveyance  of  McDonald  and  Mc- 
Kay, lodged  in  Ylele's  hands,  been  actually 
delivered  to  Moore,  no  question  would  have 
arisen;  but,  that  deed  having  been  sup- 
pressed or  lost,  when  Moore  subsequently  in- 
duced McDonald  and  McKay  to  convey  to  his 
wife,  for  the  avowed  purpose  of  avoiding  the  , 
deed  he  had  given  Monroe,  Moore's  wife  be-  . 
ing  fully  advised  of  the  purpose,  and  paying  ' 
no  consideration  for  the  conveyance,  the 
transaction  must  be  regarded  in  equity  as  if 
McDonald  and  McELay  had  conveyed  to  Moore, 
and  Muore  had  conveyed  to  his  wife,  she 
holding  in  trust  for  Monroe  and  his  heirs  one- 
half  of  the  interest  conveyed  to  her,  namely, 
one-sixth  of  the  whole.  "Fraud,  Indeed,  in 
the  sense  of  a  court  of  equity,  properly  in- 
cludes all  acts,  omissions,  and  concealments 
which  involve  a  breach  of  legal  or  equitable 
duty,  trust,  or  confidence,  justly  reposed,  and 
are  injurious  to  another,  or  by  which  an  un- 
due and  unconscientious  advantage  is  taken 
of  another.  And  courts  of  equity  will  not 
only  interfere  in  cases  of  fraud  to  set  aside 
acts  done,  but  they  will  also,  if  acts  have  by 
fraud  been  prevented  from  being  done  by 
the  parties,  interfere  and  treat  the  case  ex- 
actly as  if  the  acts  had  been  done."  1  Story, 
Eq.  Jur.  §  187.  Whenever  the  legal  title  to 
property  is  obtained  through  means  or  under 
circumstances  "which  render  it  unconscien- 
tious for  the  holder  of  the  legal  title  to  retain 
and  enjoy  the  beneficial  interest,  equity  im- 
presses a  constructive  trust  on  the  property 
thus  acquired  in  favor  of  the  one  who  is 
truly  and  equitably  entitled  to  the  same,  al- 
though he  may  never,  perhaps,  have  had  any 
legal  estate  therein ;  and  a  court  of  equity 
has  jurisdiction  to  reach  the  property,  either 
in  the  hands  of  the  original  wrong-doer,  or  in 
the  hands  of  any  subsequent  bolder,  until  a 
purchaser  of  it  in  good  faith  and  without  no- 
tice acquires  a  higher  right,  and  takes  the 
property  relieved  from  the  trust."  2  Pom. 
Eq.  Jur.  8  1053. 

In  Huxley  v.  Rice,  40  Mich.  82,  it  is  said:| 
"It  is  the*settled  doctrine  of  the  court  that!! 
where  the  conveyance  is  obtained  for  ends 
which  it  regards  as  fraudulent,  or  under  cir- 
cumstances it  considers  as  fraudulent  or  op- 
pressive, by  i  ntent  or  immediate  consequence, 
the  party  deriving  title  under  it  will  be  con- 
verted into  a  trustee  in  case  that  construc- 
tion is  needful  for  the  purpose  of  administer- 
ing adequate  relief;  and  the  setting  up  the 
statute  of  frauds  by  a  party  guilty  of  the 
fraud  or  mistake,  in  order  to  bar  the  court 
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firom  effective  interference  \rlth  his  wrong- 
doing, will  not  binder  it  from  forcing  on  his 
conscience  this  character  as  a  means  to  baffle 
his  injastice  or  its  effects."  The  fraud  of 
which  Moore  was  guilty  was  in  preventing 
the  conveyance  to  himself,  which  would  have 
inured  to  Monroe,  and  in  obtaining  it  to  his 
wife,  so  as  to  reap  the  benefit  which  belonged 
to  liis  grantee.  Mrs.  Moore  stands  in  her 
husband's  shoes,  and,  by  accepting  with 
knowledge,  is  to  be  treated  as  a  party  to  his 
fraud  and  profiting  by  it,  or,  as  a  mere  vol- 
unteer, assisting  him  to  perpetrate  the  fraud 
and  to  profit  by  it,  and  is  hence  to  be  held, 
as  he  could  have  been,  a  trustee  ese  mahfleio. 
Nor  do  we  see  that  the  statute  of  frauds  can 
be  Invoked  as  a  defense.  The  fact  that  Mo- 
Donald  and  McKay  could  not  have  Iseen  com- 
pelled to  convey  to  Moore  because  of  the 
want  of  written  evidence  of  their  agreement 
to  do  so  does  not  entitle  Mrs.  Moore  to  object 
ttiat  they  were  not  legally  bound  to  do  what 
they  were  morally,  they  having  kept  their 
faith  with  Moore  by  conveying  under  his  di- 
rections. If  McDonald  and  McKay  had  vio- 
lated their  agreement  with  Moore,  and  in 
furtherance  of  such  violation  had  conveyed 
to  a  stranger,  such  grantee  might  have  de- 
fended, even  though  cognizant  of  the  verbal 
agreement  of  McDonald  and  McKay  to  con- 
vey to  Moore;  but  McDonald  and  McKay 
never  repudiated  their  obligation  to  Moore, 
and  conveyed  as  he  directed,  thereby,  so  far 
as  be  was  concerned,  carrying  out  the  trust 
upon  which  they  held  one-third  of  the  land. 
There  is  "no  rule  of  law  which  prevents  a 
party  from  performing  a  promise  which  could 
not  be  legally  be  enforced,  or  which  will  per- 
emit  a  party  morally,  but  not  legally,  bound 
S to  do  a  certain  act  or  thing,  upon  the  act  or 
*  thing  being  done,  to'recall  it  to  the  prejudice 
of  the  promisee,  on  the  plea  that  the  prom- 
ise, while  still  executory,  could  not,  by  rea- 
son of  some  technical  rule  of  law,  have  been 
enforced  by  action. "  Newman  v.  Kellis,  97 
N.  T.  285,  291;  Patton  v.  Chamberlain.  44 
Mich.  6,  5  N.  W.  Bep.  1087;  Barber  v.  Mil- 
ner,  48  Mich.  248,  5  N.  W.  Bep.  92.  Mrs. 
Moore  did  not  take  as  a  stninger  would  have 
taken,  but  took  in  execution  of  the  agree- 
ment with  her  husband.  Clearly,  then,  she 
cannot  be  permitted  to  set  up  a  statutory  de- 
fense personal  to  McDonald  and  McKay,  who 
could  not,  in  fulfilling  their  agreement,  trans- 
fer an  excuse  for  non-fulfilment.  It  is  un- 
doubtedly the  rule  that  the  breach  of  a  parol 
promise  or  trust  as  to  an  Interest  in  land  does 
not  constitute  such  fraud  as  will  take  a  case 
out  of  the  statute.  (Montacute  v.  Maxwell,  1 
P.  Wms.  620;  Bogers  v.  Simons,  55  HI.  76; 
Peckham  v.  Balch.  49  Mich,  179, 13  N.  W. 
Bep.  506;)  but  here  McDonald  and  McKay  did 
not  fail  to  perform  their  promise,  and,  when 
they  pei-formed,  their  grantee  took  one-half 
of  the  one-third,  charged  with  a  trust  to  hold 
it  for  Monroe  by  reason  of  the  deed  of  Moore 
to  Monroe,  uuder  the  covenants  of  which 
Moore  was  equitably  bound,  when  he  ac- 
quired the  title,  to  hold  it  for  Monroe's  ben- 
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eflt.    That  deed  contained  a  general  covenant 
of  warranty. 

In  Irvine  v.  Irvine,  9  Wall.  617,  626,  Mr. 
Justice  Stbong,  speaking  for  the  court,  said: 
"It  is  a  general  rule  that  when  one  makes  a 
deed  of  land,  covenanting  therein  tliat  he  is 
the  owner,  and  subsequently  acquires  an  out- 
standing and  adverse  title,  his  new  acquisi- 
tion inures  to  the  benefit  of  his  grantee,  on 
the  principle  of  estoppel."  And  in  Van 
Bensselaer  v.  Kearney,  11  How.  297,  it  was 
pointed  out  that  it  is  not  always  necessary 
that  a  deed  should  contain  covenants  of  war- 
ranty to  operate  by  way  of  estoppel  upon  the 
grantor  from  setting  up  the  after-acquired 
interest  against  his  grantee,  the  court  saying 
(page  325)  "that,  whatever  may  be  tlie  form 
or  nature  of  the  conveyance  used  to  pass  real 
property,  if  the  grantor  sets  forth  on  the  face 
of  the  instrument,  by  way  of  recital  or  aver- 
ment, that  he  is  seised  or  possessed  of  a  par-^ 
ticular  estate  in  the  premises,  and  which  es-J* 
tate  the  deed  purports  toCconvey.  or,  what  is* 
the  same  thing,  if  the  seisin  or  possession  of 
a  particular  estate  is  affirmed  in  the  deed, 
either  in  express  terms  or  by  necessary  im- 
plication,  the  grantor  and  all  persons  in  priv- 
ity with  him  shall  be  estopped  from  ever  aft- 
erwards denying  that  be  was  so  seised  and 
possessed  at  the  time  he  made  the  convey- 
ance. The  estoppel  works  upon  the  estate 
and  binds  an  after-acquired  title  as  between 
parties  and  privies."  The  rule  is  thus  stated 
in  Smith  v.  Williams,  44  Mich.  242.  6  N.  W. 
Bep.  662:  "It  is  not  disputed  that  a  deed 
with  covenants  of  seisin  and  title  would  be 
effectual  to  give  the  grantee  the  benefit  of  an 
after-acquired  title,  under  the  doctrine  of  es- 
toppel; but  these  covenants  were  absent  from 
the  deed  in  question,  and  the  covenant  of 
quiet  enjoyment,  it  is  said,  would  not  have  a 
like  effect.  No  reason  is  given  for  any  such 
distinction,  and  it  is  not  recognized  by  the 
authorities.  When  one  assumes,  by  his  deed, 
to  convey  a  title,  and  by  any  form  of  assnr« 
ance  obligates  himself  to  protect  the  grantee 
in  the  enjoyment  of  that  which  the  deed  pur- 
ports to  give  him,  he  will  not  be  suffered  aft- 
erwards to  acquire  or  assert  a  title,  and  turn 
bis  grantee  over  to  a  suit  upon  his  covenants 
for  redress.  The  short  and  effectual  method 
of  redress  is  to  deny  him  the  liberty  of  set- 
ting up  his  after-acquired  title  as  against  his 
previous  conveyance.  This  is  merely  refua- 
ing  him  the  countenance  and  assistance  of 
the  courts  in  breaking  the  assurance  which 
his  covenants  bad  given. "  Conceding  that 
a  covenant  of  general  warranty  operates  by 
way  of  rebutter  to  preclude  the  grantor  and 
his  heirs  from  setting  up  an  after-acquired 
title,  rather  than  to  actually  transfer  tlienew 
estate  itself,  the  subsequent  acquisition  cre- 
ates an  equity  for  a  conveyance  in  order  to 
make  the  prior  deed  effectual.  Noel  v.  Bew* 
ley,  S  Sim.  103,  116;  Smith  v.  Baker.  1 
Younge  &  G.  Ch.  223. 

In  Mc Williams  v.  Nisly,  2  Serg.  &  B.  507, 
515,  TiLGHMAN,  0.  J.,  said  that  equity  will 
enforce  a  covenant  to  oonver  an  estate  whea< 
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•Tor  it  shall  be  acquired  bj  the  covenantor, 
^and  that  the  case  is  not  the  less  strong  where 
JJthere  is  an  absolute  conveyance;  and  this  is 

•  cited  by  Stkong,  J.,  in  £ayler  v.  C!om.,  40 
Fa.  St. 37, 43,  wherein  It  is  held  that  "though 
a  conveyance  of  an  expectancy,  as  such,  is 
impossible  at  law,  it  may  be  enforced  inequi- 
ty as  an  executory  agreement  to  convey,  if  it 
be  sustained  by  a  sufficient  consideration." 
So  Gibson,  J.,  in  Chew  v.  Bamet,  11  Serg. 
&  B.  389,  892,  says:  "In  the  case  of  a  con- 
veyance before  the  grantor  has  acquired  title, 
the  legal  estate  is  not  transferred  by  thestat- 
Qte  of  uses,  but  the  conveyance  operates,  as 
I  have  said,  as  an  agreement,  which  the 
grantee  is  entitled  to  have  executed  in  chan- 
eery,  as  was  decided  in  Whitfield  v.  Fausset,  1 
Ves.  Sr.  391. "  In  Way  v.  Arnold,  18  Ga.  181, 
193,  Pyncheon,  having  no  title,  sold  to  Way 
with  warranty,  and,  subsequently  acquirinK 
title,  sold  to  Arnold.  It  was  held  that  "if 
Pyncheon,  upon  consideration,  conveyed  this 
subsequently-acquired  interest,  and  sucli  was 
his  intention,  equity  will  decree  a  title  to  tlie 
after-acquired  estate,  and  the  second  grantee, 
Arnold,  provided  he  purchased  with  notice, 
would  be  affected  by  said  notice,  and  could 
not  conscientiously  bold  the  land  in  dispute. " 
In  Goodson  v.  Beacham,  24  Ga.  150,  Mims, 
by  warranty  deed,  conveyed  to  Beacham, 
Mims  having  no  title  at  the  time,  but  subse- 
quently acquiring  It.  Goodson  claimed  title 
under  an  execution  sale;  and  the  court  say, 
(page  153:)  "Mims.  when  he  made  the  deed 
to  Beacham,  had  no  title,  but  his  deed  was 
an  attempt  to  convey  the  fee,  and  it  was  a 
deed  with  a  warranty.  This  shows — Fint, 
that  it  was  the  intention  that  the  land — the 
whole  interest  in  the  land — should  be  con- 
veyed to  Beacham ;  secondly,  that  Beacham 
had  paid  the  purchase  money.  Such  being 
the  intention,  the  consequence  would  be  that, 
if  Mims  should  afterwards  acquire  the  title, 
be  would  be  bound  to  convey  it  to  Beacham, 
as  much  so  as  if  the  contract  were  one  stand- 
ing in  the  form  of  a  bond  for  titles.  Perhaps 
this  would  be  the  consequence,  even  without 
the  warranty.  Taylor  v.  Dabar,  2  Cas.  Ch. 
212, 1  Cas.  Ch.  274;  Wright  v.  Wright,  1  Ves. 
Sr.  409;  Noel  v.  Bewley,  3Sim.  103;  Smith  v. 
Baker,  1  Younge  &  C.  Ch.  223;  .Tones  v. 
Kearney,  1  Dru.  &  War.  159,  cited  in  note,  2 
Bawle,  Gov.  438;  Sugd.  Vend.  c.  8,  §  2,  p. 

k83;  Bawle.  Gov.  448." 

S     Treating  his  deed  as  a  covenant  to  convey, 

•  Moore  woulU*liave  been  precluded  from  deny- 
ing the  title  If  the  deed  of  McDonald  and 
McKay  had  been  made  directly  to  him;  and 
If,  this  being  so,  he  could  not  call  in  question 
bis  own  grant,  he  could  not,  by  interposing 
a  third  person,  taking  without  consideration, 
and  to  enable  the  fraud  to  be  carried  into  ef- 
fect, in  ttiat  way  defeat  it.  It  was  the  duty 
of  Moore  to  take  the  conveyance  for  the  bene- 
fit of  Monroe,  and  Monroe  had  the  right  to 
the  enforcement  of  that  duty  in  equity,  in 
view  of  the  fraudulent  device  by  which  Moore 
attempted  to  avoid  its  discharge.  The  fraud 
was  of  such  character  as  enables  a  court  of 


equity  to  decree  the  relief  as  ag^nst  theooT* 
enantor,  not  only  under  his  own  name,  but 
under  the  name  of  his  wife;  and  it  will  not 
do,  under  such  circumstances,  to  say  that 
Monroe  is  remitted  to  an  action  for  damages 
for  breach  of  the  convenant  of  warranty,  be- 
cause Moore  not  only  had  no  title  at  the  time 
but  never  afterwards  acquired  title;  for  when 
the  conveyance  was  made  to  Mrs.  Moore  it 
was,  as  we  have  held,  as  if  the  title  had  been 
acquired  by  Moore  himself.  Nor  is  this  a 
case  wherein  specific  performance  of  the  cov- 
enant of  warranty  is  sought  upon  failure  of 
title  in  the  absence  of  fraud.  It  is  insisted 
that,  if  the  deed  be  regarded  as  a  contract  to 
convey,  while  in  such  case  the  heir  would  or- 
dinarily be  entitled  to  a  conveyance  from  the 
vendor,  yet  if  the  vendor  had  no  title,  or  if 
the  vendee  was  not  bound  by  the  contract  at 
the  time  of  bis  death,  the  heir  is  not  so  en- 
titled; but  it  appears  from  this  record  that 
Moore  could  have  obtained  the  title  in  Mon- 
roe's life-time,  and  the  latter  could  have  been 
compelled  to  pei-form  on  his  part,  so  that  the 
contract  was  binding  at  the  time  of  Monroe's 
death,  and  his  heirs  had  the  right  to  compel 
specific  performance.  The  vendor,  therefore, 
would  nut  be  liable  in  one  action  to  the  estate, 
and  in  another  to  the  heirs. 

Monroe  died  in  August,  1878.  Moore  and 
McDonald  had  settled  in  1877  the  matters 
wliich  McDonald  had  given  as  reasons  for  not 
conveying,  or  for  suspending  the  delivery  of 
the  deed  placed  in  the  hands  of  Yiele,  and 
McDonald  was  then  ready  to  convey  to  Moore, 
which  McKay  had  always  been.  Moore  was 
able  to  perform  before  Monroe's  death,  and 
the  right  to  compel  performance  which  Mon-« 
roe  had  his  heirs  can  enforce.  *J 

*It  is  strenuously  urged  that  the  deed  of* 
Moore  to  Monroe  was  set  aside  by  agreement, 
and  the  purchase  abandoned  by  the  latter. 
We  agree  with  the  learned  judge  of  the  circuit 
court  in  the  conclusion  at  which  he  arrived  in 
disposing  of  this  contention.  The  evidence 
to  make  out  such  rescission  practically  con- 
sists of  the  testimony  of  defendant  N.  D. 
Moore,  given  on  his  own  behalf.  It  is  only 
when  an  oral  agreement  is  clearly  and  satis- 
factorily proven  by  testimony  above  suspicion 
and  beyond  reasonable  doubt  that  it  will  be 
enforced  to  establish  rights  in  land  at  vari- 
ance with  the  muniments  of  title,  and  it  is 
open  to  question  "  whether,  in  any  case,  after 
the  decease  of  the  grantee,  the  unaided  testi'* 
mony  of  the  grantor  alone,  however  intelli- 
gible and  credible  he  may  be  as  a  witness, 
should  be  held  sufficient  to  set  aside  and  in* 
validate  the  title  claimed  under  it."  Kent  v. 
Lasley,  24  Wis.  654.  "  Where  a  written  in- 
strument is  sought  to  be  reformed  upon  the 
ground  that  by  mistake  it  does  not  correctly 
set  forth  the  intention  of  the  parties ;  or  where 
tlie  declaration  of  the  mortgagor  at  the  time 
he  executed  the  mortgage,  that  the  equity  of 
redemption  should  pass  to  the  mortgagee  [is 
relied  on;]  or  where  it  is  insisted  tliat  a  mort- 
gagor, by  a  subsequent  parol  agreement,  sur- 
rendered his  rights,    *    *    *    in  each  case 
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tbe  bniden  rests  npon  the  moving  party  ot 
overcoming  the  strong  presumption  arising 
from  the  terms  of  a  written  instrument.  If 
the  proofs  are  doubtful  and  unsatisfactory — 
If  there  is  a  failure  to  overcome  this  presump- 
tion byteatimony  entirely  plain  and  convinc- 
ing beyond  reasonable  controversy — the  writ- 
ing will  be  held  to  express  correctly  the  in- 
tention of  the  parties.  A  judgment  of  the 
court,  a  deliberate  deed  or  writing,  are  of  too 
much  solemnity  to  be  brushed  away  by  loose 
and  inconclusive  evidence."  Howland  v. 
Blake,  97  U.  S.  624, 626.  Tested  by  this  rule, 
the  evidence  is  manifestly  insuffleient  to  de- 
feat the  deed  from  Moore  to  Monroe.  It  must 
be  conceded  that  the  party  Interposing  such 
a  defense  should  be  able  to  set  It  up  with 
reasonable  accuracy  In  bis  pleadings,  and 
M  Moore's  statement  on  tbe  stand  varies  so 
*Jmuch  from  that  given  In  his  answer  as  to 

*  make  it  impossible  to  indulge  in  any 'pre- 
sumptions in  its  favor.  The  circuit  court 
justly  comments  on  this  conflict  between  an- 
swer and  testimony  (28  Fed.  Rep.  831;)  but 
that  ground  need  not  be  minutely  gone  over 
again  here. 

The  consideration  for  the  one-sixth  inter- 
est was  $250, — 910  in  cash,  and  a  note  for 
0240. 

Immediately  before  the  purchase  of  the 
land  in  controversy  Monroe  had  let  Moore 
have  money  to  enter  a  particular  40  acres 
which  he  represented  bad  such  indications  of 
mineral  as  showed  it  would  be  valuable. 
Moore  did  not  make  the  entry  because,  he 
says,  the  land  had  been  previously  entered, 
bnt  he  did  not  return  the  money  to  Monroe. 
The  40  acres  was  school  land,  and  the  mini- 
mum price  of  school  lands  was  fixed  by  stat- 
ute at  $4  per  acre,  (1  Comp.  Laws  Mich. 
1872,  p.  1251,)  or,  for  40  acres,  $160;  and  the 
presumption,  in  the  absence  of  evidence  to 
the  contrary,  would  be  that  this  was  the  sum 
Monroe  let  Moore  have,  the  purpose  to  make 
the  particular  entry  being  conceded.  Now, 
Moore's  story  as  to  tbe  rescission  is  that 
Monroe  came  to  him  and  "wanted  me  to  pay 
liim  the  money  that  he  had  given  me  to  enter 
that  land,"  and  that  In  the  conversation  that 
ensued  reference  was  made  to  the  fact  that 
Moore  had  not  yet  received  a  deed  to  the  Mc- 
Donald and  McKay  land,  and  it  was  finally 
agreed  that  Moore  should  give  Monroe  his 
note  for  8160  and  surrender  Monroe's  note 
for  S240,  and  that  Monroe  sliould  givenp  his 
deed;  and  Moore  claims  that  the  money 
which  Monroe  had  given  him  to  enter  the 
40  acres  of  school  land  was  $150,  and  that 
the  $160  note  was  made  up  of  that  $150  and 
the  $10  which  had  been  paid  on  the  purchase. 
"When  confronted  with  the  fact  that  he  had 
sworn  that  Monroe  gave  him  the  money  to 
enter  40  acres  of  school  laud,  the  minimum 
price  of  which  was  $160,  his  explanation  is 
that,  as  Monroe  had  to  pny  a  discount  to  get 
^the  money,  "I  told  him  that  I  would  tliro\7 
Kofl  the  $10  on  that  account,"  though  why 

•  Monroe  could  not  borrow  $160  as  well  as 
$150,  if  be  borrowed  at  all,  or  why  Moore 


shonid  "throw  off"  $10  to  the  party  who  ad- 
vanced the  whole  capital,  or  whether  Moore 
had  $10  to  make  up  the  deficiency,  (and  be 
admits  that  he  was  then  quite  impecnnions,) 
does  not  appear.  Whether  the  money  Mon- 
roe had  let  Moore  have  was  $150  or  $160, 
and  whether  tbe  note  included  the  $10  paid 
on  the  one-sixth  interest,  depends  on  the  tes- 
timony of  Moore.  Mrs.  Monroe  found  the 
note  among  her  husband's  papers  after  his 
death,  and  knew  nothing  about  it  except  that 
he  told  her  that  It  was  for  money  he  had 
loaned  Moore.  The  note  Itself  was  not  pro- 
duced. Payments  bad  been  made  upon  it  in 
Monroe's  life-time,  but  none  afterwards,  un- 
til 1881,  when  $60  was  paid  to  Mrs.  Monroe, 
who  cannot  remember  what  the  amount  of 
the  note  was;  and  this  payment  was  after 
McDonald  and  McKay  had  conveyed  to  Mrs. 
Moore,  at  the  request  of  Moore,  for  tbe  pur- 
pose of  cutting  out  the  deed  to  Monroe,  and 
after  the  land  had  commenced  to  increase  in 
value,  to  Moore's  knowledge,  but  not  to  that 
of  Mrs.  Monroe.  When  it  was  made  not  a 
word  was  Sitid  to  Mrs.  Monroe  about  the  out- 
standing deed  to  Monroe,  either  as  to  hav- 
ing it  sent  back  or  having  a  quitclaim  given, 
and  it  is  quite  clear  that  she  was  wholly  un- 
aware of  any  connection  between  that  note 
and  the  land  in  controversy,  if  any  such  con- 
nection in  fact  existed,  as  it  wonid  seem 
there  did  not,  if  the  amount  Monroe  let 
Moore  have  to  make  the  entry  was  $160. 
Some  small  payments  had  been  made  on  this 
note  to  a  justice  of  the  peace,  in  whose 
hands  it  had  been  lodged  for  collection.  He 
was  not  sworn  as  a  witness,  but  Moore  is 
"inclined  to  think  that  he  is  dead."  Under 
the  circumstances,  it  is  remarkable  that  tbe 
note  when  taken  up  by  Moore  was  not  pre- 
served by  him,  and  is  not  put  in  evidence. 
The  money  was  not  in  fact  loaned  to  Moore 
by  Monroe,  but  given  to  him  for  a  particular 
purpose,  and,  when  that  purpose  could  not 
be  efCectoated,  should  have  been  returned  at 
once.  Monroe  is  dead.  Is  it  not  dangerons 
to  take  Moore's  testimony,  in  face  of  thesoN 
facts,*as  establishing  that  the  $160  covered!^ 
tbe  $10  forming  part  of  the  consideration  of 
tbe  purchase  under  consideration?  We 
think  it  is,  and  particularly  as  in  his  answer 
Moore  does  not  set  up  that  the  money  was 
given  him  for  the  entry  of  a  specified  tract 
of  40  acres,  nor  state  any  reason  why  it  was 
$150  instead  of  $160,  but  says  the  moavf 
was  furnished  by  Monroe  to  enter  land,  "ix 
he  should  know  of  any  that  was  desirable." 
Equally  unsatisfactory  is  the  evidence  as 
to  Monroe's  note  for  $240.  Moore  alleges  in 
his  answer  that  it  was  part  of  the  agreement 
to  rescind  that  he  should  cause  this  note  to 
be  surrendered  to  Monroe,  and  that  one  John 
McKay,  in  whose  possession  it  was,  "as  he 
had  been  previously  requested  by  said  Na- 
thaniel D.  Moore,"  delivered  the  note  to 
Mrs.  Monroe,  and  It  was  canceled;  but  it  is 
not  to  be  quetfiionsd,  npon  the  evidence,  that 
the  note  was  banded  to  Mrs.  Monroe,  not  at 
the  request  of  Moore  at  aU«  wlu)  iinew  no|:b> 
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big  about  It  nntn  a  year,  or  perhaps  nearly 
■Ix  years,  afterwards,  but  at  her  solicitation ; 
and  it  was  not  only  not  canceled,  but  care- 
fully preserved,  and  produced  upon  the  trial. 
— a  fact  inconsistent  with  a  rescission  to  be 
accomplished  by  its  destruction,  but  entirely 
in  accordance  with  Mrs.  Monroe's  testimony 
that  her  getting  the  note  was  accidental,  and 
that,  aa  came  out  on  her  cross-examination, 
when  she  showed  it  to  her  husband,  he  told 
her  "to  put  it  by."  Such  a  direction  on  his 
part  is  irreconcilable  with  the  theory  that  he 
had  sent  her  to  the  McKays  for  the  note  be- 
cause the  bargain  had  been  declared  ofT, 
vhile  it  sustains  the  view  that  he  had  no  in- 
tention to  throw  up  the  purchase.  This  note 
had  been  given  to  William  McKay,  accord- 
ing to  Moore,  to  raise  money  on;  failing  in 
which,  William  bad  left  it  with  his  brother 
John,  or  bis  wife,  who  testifles  he  gave  it  to 
her  "to  keep,  or  to  give  back  to  Mrs.  Craw- 
ford, (then  Mrs.  Monroe,)  or  to  collect." 
Mrs.  McKay  was  Mrs.  Monroe's  sister,  and 
gave  her  the  note,  cautioning  her  that  she 
must  take  care  of  it,  so  as  to  produce  it  in 
case  it  was  asked  for  by  William  McKay. 
«jThis  was  in  July,  1876,  but  Moore  fixes  the 
Sdate  of  the  conversation  with  Monroe  as  in 
*  August  or  September,  or,  as  he  finally  be- 
lieves, early  in  October,  1876,  which,  if  true, 
would  show  that  Mrs.  Monroe's  possession 
of  the  note  had  nothing  whatever  to  do  with 
an  agreement  that  it  should  be  surrendered. 
Indeed,  Moore  does  not  contend  that  it  had, 
bat  testifies  that  Monroe  said  he  could  get 
the  note  from  the  McKays,  whom,  however. 
Moore  does  not  pretend  he  directed  to  deliver 
it.  There  is  a  direct  conflict  between  Mrs. 
Crawford  and  the  McKays  as  to  her  state- 
ments at  the  time  she  took  the  note;  but  we 
are  not  inclined,  therefore,  to  reject  her  ac- 
count of  the  transaction,  so  far  as  bearing 
upon  whether  she  had  authority  to  act  for 
her  husband  on  that  occasion  or  not.  Grant- 
ing that  Mrs.  Monroe  was  desirous  of  getting 
the  note,  because  she  feared  Monroe  would 
never  obtain  title,  and  considered  Moore's 
deed  worthless,  this  did  not  bind  Monroe, 
and  her  statements  could  not  be  used  for  that 
purpose.  It  should  further  be  observed  that, 
wbUe  Moore  avers  in  his  answer,  which  he 
subscribed,  that  Monroe  was  to  quitclaim  to 
him,  he  states  in  his  testimony  that  Monroe 
said  he  had  not  recorded  the  deed,  and  would 
send  it  back,  although  the  evidence  discloses 
it  was  recorded  December  20, 1875;  and  also 
that,  though  Moore  and  Monroe  lived  at  the 
time  within  three  miles  of  each  other,  yet 
Moore  never  asked  Monroe  either  to  quit- 
claim or  return  the  deed,  now  giving  as  an 
excuse  that  he  did  not  wish  "to  stir  it  up 
more  than  was  necessary,"  and  did  not  wish 
to  urge  him  while  the  other  note  remained 
unpaid.  If  be  was  not  entitled  to  demand  a 
release  until  he  had  paid  the  $160  note,  it 
would  hardly  be  just  to  allow  him  to  cease 
paying,  and  not  resume  until  years  after, 
when  the  land  had  increased  in  value,  and 
Monroe  was  in  his  grave,  and  then  treat  such 


payment  to  Mrs.  Monroe,  thongh  he  kept  hm 
in  ignorance  of  any  connection  between  it 
and  the  land,  as  performance  of  the  alleged 
agreement  of  five  yeai-s  before. 

Upon  a  careful  examination  of  the  evi- 
dence, it  amounts  to  no  more  than  this: 
Monroe  expected  and  desired  to  obtain  the 
land.  He  found  that  McDonald  and  McKay 
had  not  made  a  deed  to  Moore,  and  doubt 
was  expressed  whether  they  ever  would.  He^ 
wished  to  collect  the  money  which  Moore» 
had*wrongfully  kept,  and  which  had  no  re-> 
lation  to  the  other  transaction.  He  retained 
possession  of  the  $240  note,  so  that  Moore 
could  not  make  use  of  it;  not  intending  to 
cancel  it,  but  to  hold  It  for  payment  when 
Moore  obtained  the  title.  In  accepting  pay- 
ments on  the  $160  note,  he  was  only  receiv- 
ing what  Moore  originally  owed  him,  assum- 
ing that  the  $10  was  not  included.  If 
there  ever  waa<  such  an  arrangement  as 
contended  for,  it  was  evidently  not  to  be  car- 
ried out  on  the  part  of  one  unless  or  until 
carried  out  by  the  other,  and  was  not  car- 
ried out  by  either,  and  the  payment  of  the 
$60  to  Mrs.  Monroe,  ignorant  as  she  was 
of  the  facts,  cannot  be  regarded  as  accept- 
ance of  performance.  In  any  point  of  view 
in  which  this  evidence  can  be  considered,  we 
do  not  feel  justified  in  denying  complainants' 
relief  upon  the  ground  of  an  abandonment 
of  the  deed  of  Moore  to  Monroe.  In  our 
judgment,  the  defense  of  laches  is  not  made 
out,  even  if  the  minority  of  the  heirs  did  not 
preclude  it.  The  deed  of  McDonald  and 
McKay  to  Helen  Moore  is  dated  December 
16,  1880,  and  was  recorded  March  16. 1881. 
During  all  this  time  Mrs.  Monroe  and  her 
children  were  living  in  Canada.  Mrs.  Mon- 
roe, when  on  a  visit  to  Houghton  county,  in 
the  summer  of  1881,  first  learned  that  Moore 
disputed  their  title,  and  in  the  fall  of  that 
year  she  was  advised  by  Mr.  McKay  to  "hire 
a  lawyer  or  attorney."  She  did  so,  and  he 
wrote  a  letter  to  Moore,  informing  him  of 
complainants'  claim.  Moore  testifies  as  to 
its  receipt  that  "it  must  have  been  in  the  fall 
of  1881.  or  in  the  spring  of  1882.  I  am  not 
sure  of  it." 

February  8,  1882.  this  suit  was  com- 
menced in  the  circuit  court  for  Ontonagon 
county,  Mich.  This  cannot  be  held  to  be 
unreasonable  delay.  The  answer  of  defend- 
ants averred:  "It  is  only  since  said  [min- 
eral] discoveries,  made  at  the  expense  of 
these  defendants  and  said  McDonald  and  Mo- 
Kay,  that  these  complainants  have  claimed 
to  have  any  interest  therein;"  but  all  that 
was  done  in  developing  the  land  was  by  the 
Cambria  Iron  &  Steel  Company,  and  no  act- 
ual discoveries  of  ore  had  been  made  before^ 
the  bill  was  filed.  Moore  is  asked  by  his^ 
counsel,  and  answers  as  toilQwa:*" Question,* 
When  was  it  first  ascertained  that  the  prop- 
erty had  value  beyond  what  you  knew  of  at 
the  time  you  first  went  over  it  for  iron  ore? 
Answer.  The  spring  of  '82  was  the  first  de- 
velopments that  was  made  on  that  property 
by  the  Cambria  Iron  &  Steel   Company. 
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Thej  worked  considerably  on  it  in  *81,  bat 
liadn't  sbown  np  anytbing  until  the  spring 
of '82."  McDonald  testiflee:  "We  let  an  op- 
tion to  the  Cambria  Iron  &  Steel  Company 
of  Johnstown,  Fa.,  to  mine  ore  if  they  could 
find  it;  gave  them  a  privilege  of  exploring 
for  iron.  If  they  found  iron  tbey  was  to 
pay  us  so  much  for  the  iron.  •  *  •  That 
must  have  been  in  '81.  *  *  *  Q.  About 
what  time  was  it  that  they  first  developed 
mineral  value  there;  that  is,  to  show  that 
there  was  mineral  value  there?  A,  Well, 
in  the  spring.  I  couldn't  say  what  time  that 
was,  but  it  must  have  been  in  the  following 
spring;  *  *  *  the  following  spring  aft- 
er we  gave  the  option."  While  tliis  shows 
that  Mrs.  Monroe  had  no  reason  to  suppose 
the  land  had  increased  in  value  when  she  be- 
gan her  suit,  Moore,  from  his  knowledge  of 
the  property,  and  his  being  on  the  ground, 
must  have  been  aware,  when  he  paid  Mrs. 
Monroe,  and  probably  as  early  as  when  the 
deed  was  given  to  his  wife,  that  the  proper- 
ty was  likely  to  improve  in  value.  He  says 
the  option  to  the  Cambria  Iron  &  Steel  Com- 
pany was  in  1880  or  1881,  and  if  it  was  after 
bis  wife  got  her  deed,  it  was  shortly  after. 
The  inevitable  inference  from  his  conduct 
la  that  he  did  not  ask  McDonald  and  McKay 
to  convey,  and  did  not  propose  to  pay  up  the 
note  until  roused  into  activity  by  tlie  pros- 
pect of  gain. 

The  bill  and  amendments  state  the  deed 
from  Moore  to  Monroe  of  one-sixth  of  the 
land;  that  McDonald  and  McKay  held  "an 
undivided  one-third  thereof  in  trust  for  the 
Mid  Nat.  D.  Moore  by  an  arrangement  be- 
tween the  said  McDonald  and  McKay  on  the 
one  side,  and  the  said  Moore  on  the  other, 
entered  into  before  or  at  the  time  the  said 
McDonald  and  McKay  acquired  said  title;" 
that  the  conveyances  by  McDonald  and  Mc- 
Kay to  Helen  Moore  "were  made  at  thein- 
wStigation  of  said  Nat.  D.  Moore,  with  the  in- 
JJtent  and  purpose  of  defrauding  these  com- 
'plainants  ont  of  the  estate  in  fee*conveyed 
•nd  assured,  and  intended  to  be  conveyed 
and  assured,  to  the  said  John  Monroe  by  the 
said  Nat.  D.  Moore  as  aforesaid,  by  lodging 
the  apparent  legal  title  in  his  wife's  name, 
bat  for  his  own  benefit  and  use;"  "that  the 
said  Helen  Moore  paid  no  consideration  for 
aaid  conveyance,  and  that  said  interest  vest- 
ed in  her  as  trustee  for  her  husband,  Nat. 
D.  Moore,  and  for  the  said  John  Monroe, 
his  heirs  and  assigns;"  that  the  deed  to  Hel- 
en was  procured  by  said  Nat.  D.  and  said 
Helen  to  be  made  "for  the  purpose  of  cut- 
ting ont  complainants'  title  to  the  undivided 
one-sixth  of  the  said  land  and  of  depriving 
them  thereof;"  that  the  transaction  "is  and 
ought  to  be  held  to  be  of  the  snme  effect  as  if 
the  said  McDonald  and  McKay  and  tiieir 
wives  had  conveyed  said  interest  directly  to 
the  said  Nat.  D.  Moore,  instead  of  to  his 
wife,  and  that  the  said  Moores,  husband  and 
wife,  ought  to  be  and  are  estopped  by  the 
terms  of  Moore's  said  conveyance  to  Monroe 
from  claiming  or  asserting  that,  as  to  the 


one-sixth  interest  in  said  land  conveyed  by 
the  said  Nat.  D.  Moore  to  the  said  John 
Monroe,  the  said  Helen  Moore  has  any  title 
or  interest  therein  as  against  said  complain- 
ants; and  they  further  charge  that  as  to  said 
one-sixth  interest  the  title  is  in  them  by  vir- 
tue of  the  premises;  that  at  the  time  of  said 
conveyance  by  Nat.  D.  Moore  to  John  Mon- 
roe  said  Moore  was  unmarried,  and  that  said 
Helen  Moore  gave  nothing  for  either  or  any 
of  said  conveyances  nor  for  said  interest  in 
said  land;  and  that  she  took  the  same  with 
full  notice  and  knowledge  of  complainants' 
rights,  obtained  as  aforesaid,  by  deed  from 
said  Nat.  D.  Moore  to  said  John  Monroe." 
The  original  bill  charged  also  that  a  convey* 
ance  was  made  by  McDonald  and  McKay  to 
Moore,  and  fraudulently  suppressed  before 
the  conveyance  to  said  Helen.  We  think 
the  allegations  of  the  bill,  as  amended,  are 
sufficient  to  support  the  decree.  McDonald 
and  McKay  held  in  trust  for  Moore;  that  is, 
upon  the  trust  created  by  their  obligation  to 
convey  to  him  on  request.  They  not  only 
did  not  deny  the  trust,  but  conveyed  on 
Moore's  request  to  his  nominee,  and  fraud  ia<« 
charged  against  Moore  and  his  wife  in  pro>S 
curing  the  conveyance  to  the  latter.*  The* 
prayer  of  the  bill  was  "that  the  said  Helen 
Moore  be  compelled  by  the  proper  decree  of 
tliis  court  to  execute  and  deliver  a  good  and 
suflicient  warranty  deed  or  deeds  of  the  un- 
divided one-sixth  part  of  said  premises  to 
these  complainants,  in  the  proportions  to 
which  they  are  respectively  entitled,  as  sole 
heirs  of  said  Monroe;"  and  as  there  is  enough 
in  the  bill  as  amended  to  warrant  relief, 
and  as  the  defendants  could  not  have  been 
taken  by  surprise,  we  do  not  think  the  decree 
should  be  reversed  on  the  ground  that  the 
allegata  and  the  probata  do  not  sufficiently 
agree  to  justify  it.  It  is  true,  there  is  no 
offer  to  pay  the  balance  of  the  purchase 
money,  but  the  case  shows  that  a  tender 
would  have  been  but  an  empty  show,  and  as 
the  conrt  had  it  in  its  power  to  require  pay- 
ment of  the  8240  note,  thus  completing  per- 
formance by  Monroe,  and  as  it  did  this  by 
its  decree,  the  allegation  would  have  been 
merely  formal  and  became  immaterial.  The 
decree  of  the  circuit  court  is  affirmed. 


(ISO  n.  S.  189) 

WiLLiAUSON,  Collector,  v.  Statb  of  New 

Jebset  et  al. 

(Apru  1,  waa.) 

1.  TlXATIOH— EXEMPTION— PrOPBBTT  tTSCS  FOB 

Cearitablb  PintPosES— Repeal  or  Statute. 

After  the  division  of  a  township,  and  the  for- 
mation of  a  new  one,  which  weis  afterwards  In- 
corporated as  part  of  a  city,  the  poor-farm  bo- 
longing  to  the  old  township,  and  situated  within 
the  portion  which  remained,  was  authorized  by 
act  N.  J.  Feb.  18, 1862,  (Laws,  1862,  o.  87,  p.  52.) 
to  be  conveyed  to  the  new  corporation ;  and  it 
was  enacted,  that  the  poor-farm  "shall  be  at  all 
times  hereafter  liable  and  subject  to  taxation  by 
the  said  [old]  township,  *  *  *  so  long  as  ft 
Is  embraced  in  the  limits  of  the  said  township.  * 
Held,  that  said  provision  was  repealed  by  the 
general  tax  law,  April  11,  1866,  (RevIsioDj 
1150,}  exempting  from  taxation  all  property  used. 
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for  oharltaUe  xmrposss,  trhloh  repealed  all  other 
acts,  wbether  special  or  local,  or  otherwise,  In- 
oonsUtent  therewith. 

S.  COHSTITVTIOXAL   LAW— PoWltS   0»   TtXXTlOS— 

Oblioation  op  Contbact. 

The  provision  of  the  act  of  1862  granting  the 
power  of  taziDi;  the  poor-tann,  by  the  old  town- 
ship, did  not  become,  oy  reason  of  the  anbsequent 
conveyance  of  the  poor-farm  by  the  old  town- 
ship to  the  corporation,  a  contract  between  the 
corporation  and  the  township,  the  obligation  of 
which  the  legislature  could  not  impair:  and  the 
subsequent  act  of  1866  was  not  unoonstltutionaL 

In  Error  to  the  Supreme  Ck>urt  of  the  State 
of  New  Jersey. 

John  8.  Voorhees,  for  plnintiff  In  error. 
Fred'k  Weigel  and  Robert  Adrian,  for  de- 
fendants in  error. 
c 
o 

•  Blatchfokd,  J.  •  This  Is  a  writ  of  error 
to  the  supreme  court  of  the  state  of  New  Jer- 
sey. The  case  arose  on  a  writ  of  certiorari 
issued  by  that  court  at  the  instance  of  the 
mayor  and  common  council  of  the  city  of 
New  Brunswick,  to  review  an  assessment 
for  taxation  made  by  the  township  of  North 
Brunswick,  and  a  levy  made  by  the  collector 
of  that  township,  against  a  farm  known  as 
the  "Poor  Farm,"  and  personal  property 
thereon,  situated  in  the  township  of  North 
Brunswick,  and  owned  by  the  mayor  and 
common  council  of  the  city  of  New  Bruns- 
wick. The  case  arose  on  the  following  facts, 
which  were  agreed  upon  by  the  counsel  for 
the  respective  parties:  By  a  special  act  of 
the  legislature  of  New  Jersey,  approved  Feb- 
ruary 28,  1860,  (Laws  1860,  c.  67,  p.  162,) 
parts  of  the  townships  of  North  Brunswick 
and  Monroe,  in  the  county  of  Middlesex, 
were  set  off  and  established  as  a  separate 
township,  to  be  called  "East  Brunswick," 
and  part  of  the  township  of  North  Bruns- 
wick was  set  off  and  established  as  a  sepa- 
rate township,  to  be  called  the  "Township of 
New  Brunswick,"  and  the  township  commit- 

11  tees  of  the  said  townships  of  North  Bruns- 
Swick   East  Brunswick,  and  New  Brunswick 

*  wer(*authorized  and  required  to  divide  the 
real  and  personal  property  of  the  township 
of  North  Brunswick  between  said  townships. 
The  poor-farm  of  the  original  township  of 
North  Brunswick  was  situate  within  the 
limits  of  what  remained  of  the  township  of 
North  Brunswick,  after  the  setting  off  of  the 
townships  of  East  Brunswick  and  New 
Brunswick  as  aforesaid.  By  a  special  act  of 
the  legislature,  approved  March  15,  1861, 
(Laws  1861,  c.  170,  p.  507,)  the  said  town- 
ship of  New  Brunswick  and  the  city  of  New 
Brunswick  were  declared  to  be  one  corporate 
body,  under  the  name  of  "The  Corporation 
of  the  City  of  New  Brunswick,"  and  the  said 
corporation  was  made  subject  to  all  the  lia- 
bilities of  the  inhabitants  of  the  township  of 
New  Brunswick.  The  poor-farm  and  the 
personal  property  thereon  were  never  divided 
between  the  townships  of  North  Brunswick 
and  East  Brunswick  and  the  corporation  of 
the  city  of  New  Brunswick,  but  the  town- 
ships agreed  to  sell  and  convey  their  inter- 


ests In  the  same  to  said  corporation.  By  a 
special  act  of  the  legislature,  approved  Feb- 
ruary 18, 1862,  (Laws  1862,  c.  37,  p.  62,) 
the  township  committees  of  North  Brunswidc 
and  East  Brunswick  were  authorized  to  con* 
vey  all  the  interests  of  the  said  townships  in 
said  farm  and  the  personal  property  thereon 
to  the  said  corporation;  and  it  was  thereby 
further  enacted  that  the  said  poor-farm  and 
the  personal  property  thereon  should  be  at  all 
times  thereafter  liable  and  subject  to  taxa- 
tion by  the  township  of  North  Brunswick,  so 
long  as  it  should  be  embraced  in  thelimits  of 
said  township.  By  virtue  of  the  authority 
thereby  given,  the  township  committees  of 
said  townships  sold  and  conveyed  said  farm 
and  the  personal  property  thereon  to  said 
corporation,  by  deed  of  conveyance,  bearing 
date  March  27,  1862.  The  said  corporation 
of  the  city  of  New  Brunswick  entered  into 
possession  of  said  farm,  and  the  personal 
property  thereon,  under  the  contract  ex- 
pressed in  said  deed  of  conveyance,  and  is 
still  in  possession  of  the  same,  and  the  said 
farm  is  still  within  the  limits  of  the  township 
of  North  Brunswick.  _ 

The  said  farm  and  property  have  been  dulya 
assessed  by  the*townsliip  of  North  Brunswick* 
each  year  since  said  sale  and  conveyance,  and 
the  taxes  so  assessed  have  been  paid  by  the  cor- 
poration of  the  city  of  New  Brunswick  to  the 
township  of  North  Brunswick  up  to  and  in* 
eluding  the  year  1877,  when  further  pay- 
ments were  refused,  on  the  ground  that  said 
poor  farm  was  used  exclusively  for  charitable 
purposes,  and  therefore  was  not  liable  to  tax- 
ation. This  certiorari  brings  up  the  assess- 
ment for  the  year  1878,  for  the  purpose  of 
determining  whether  said  farm  and  personal 
property  thereon  are  liable  and  subject  to  tax* 
ation  by  said  township  of  North  Brunswick. 
The  deed  of  March  27,  1862,  which  contains 
a  copy  of  the  act  approved  February  18, 1862, 
is  set  forth  in  the  margin.^ 


'"Deed  from  James  C.  Edmonds,  William  Dun- 
ham, Abm.  L.  Van  Liew,  Ellsworth  Farmer, 
and  James  H.  Webb,  tovmship  committee  ox 
the  township  of  Korth  Brunswick,  and  John 
Griggs,  John  Culver,  Charles  F.  Blew,  and 
Joseph  H.  Bloodgpod,  township  committee  of 
the  township  of  Bast  Brunswick,  to  the  cor- 
poration of  the  city  of  New  Brunswick, 
"lliis  indenture,  made  this  27th  d^  of  Mar6h, 
in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  sixty-two,  between  James  C.  Edmonds, 
WiUiam  Dunham,  Abraham  L.  Van  Iiiew,  Ella- 
worth  Farmer,  and  James  H.  Webb,  township  com- 
mittee of  the  township  of  North  Brunswick,  John 
Qriggs,  John  Culver,  Charles  P.  Blew,  and  Joseph 
H.  Bloodgood,  a  majority  of  the  township  commit- 
tee of  the  township  of  East  Brunswick,  in  the 
county  of  Uiddlesez  and  state  of  New  Jersey,  of 
the  first  part,  and  the  corporation  of  the  city  of 
New  Brunswick,  in  the  state  of  New  Jersey,  of 
the  second  part,  witnesseth:  That  the  said  party 
of  the  first  part,  for  and  in  consideration  of  the 
sum  of  two  thousand  six  hundred  and  eleven  dol- 
lars and  thirteen  cents,  lawful  money  of  the  XTnited 
States  of  America,  to  them,  the  said  party  of  the 
first  part,  in  hand  well  and  truly  paid  by  the  said 
party  of  the  second  part,  at  and  before  the  sealing 
and  delivery  of  these  presents,  the  receipt  where- 
of is  hereby  aclmowledged,  and  the  said  parties  of 
the  first  part,  i>eing  fully  satisfied,  contented,  and 
paid,  have  granted,  bargained,  aiid  sold,  and  by 
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^  *  It  was  agreed  between  the  attorney  for  the 
•plaintiff  In  the  eertiorari  and  the  attorney 

•  for  the  defendant  that  the  Bole«]ueslion  to  be 
IB  discussed  in  the  supreme  court  of  New  Jersey 
Swaa  whether  the  poor-farm,  situated  in  the 

•  township  of  North'Brunswick,  and  owned  by 
the  city  of  New  Brunswick,  was  exempt  from 
taxation,  and  that  the  poor-farm  referred  to, 
the  buildings  thereon,  and  the  furniture  and 
fixtures  therein,  were  used  exclusively  for 
charitable  purposes   by  the  city  of  New 


these  presents  do  grant,  baivain,  sell,  conrey,  and 
oooflrm,  to  the  said  party  of  the  second  part  and 
to  their  snccessors  and  assigns  forever,  all  tiiat 
certain  farm  and  tract  of  land  and  premises  known 
as  the  '  Poor  Farm,'  situate,  lying,  and  being  in 
the  township  of  North  Brunswick,  in  the  county 
of  Middlesex,  and  state  of  New  Jersey,  'butted  and 
bounded  as  follows:  Beginning  at  the  south-east- 
erly corner  of  a  lot  of  land  of  Thomas  Van  Deur- 
sen  on  George's  road;  thence  running  along  said 
Van  Deursen's  line  north,  seventy-one  degrees  and 
twenty-flve  minutes  west,  twen^-tliree  chains, 
to  another  comer  of  said  Van  Deursen's  land: 
thence  along  his  land  nort)i,  eighteen  degrees  and 
twenty-flve  minutes  east,  five  ^ains  and  ten  links, 
to  Hill  lane;  thence  along  Mill  lane  north,  seven- 
ty-one degrees  and  thirty  minntes  west,  ten  chains 
ajid  fifteen  links;  thence  still  along  Mill  lane 
north,  sixty-two  degrees  tbirty  minutes  west,  two 
chains  and  sixty  links,  to  a  comer  of  land  former- 
ly of  David  Freeman;  thence  along  the  line  of 
said  land  south,  forty-four  degrees  twenty-flve 
minntes  west,  thirty  chains  and  twenty-flve  Unks; 
thence  south,  sixty-two  degrees  and  five  minutes 
east,  thirty-one  chains  and  fifty  links,  to  a  comer 
of  Belcher's  land ;  thence  north,  forty-tour  degrees 
and  thirty  minutes  easL  ninety-six  links,  to  an- 
other comer  of  Belcher's  land ;  tnence  south,  along 
the  line  of  Belcher's  land,  forty-three  degrees  and 
thirty  minutes  east,  thirty  chains  to  George's 
road;  thenoe  along  said  road  north,  twenty-six  de- 
grees fifteen  minutes  east,  three  chains  and  eighty- 
nve  links;  thenoe  still  along  said  road  north, 
three  degrees  thirty  minutes  east,  nine  chains; 
thenoe  still  along  said  road  north,  five  degrees 
east,  seven  chains  and  sixty-five  links;  thence 
still  along  said  road  north,  two  degrees  thirty 
minutes  west,  six  chains;  thence  still  along  said 
road  north,  fifteen  degrees  thirty  minntes  west, 
■even  chains  thirty-five  links;  thence  still  along 
•aid  road  north,  sixteen  degrees  east,  two  chains 
and  eight  links :  thence  still  along  said  road  north, 
tlkirty  degrees  forty-five  minntes  east,  six  chains 
and  eight  links,  to  the  place  of  beginning, — con- 
taining one  hundred  and  forty-one  acres.  The 
above^escribed  farm  and  premises  are  conveyed 
trr  tiie  parties  of  the  first  part  aforesaid  by  virtue 
<n  the  power  and  authority  in  them  vested  by  the 
aet  of  tbo  legislature  of  the  state  of  New  Jersey, 
entitled  'An  act  to  authorize  the  township  com- 
mittees of  the  township  of  North  Brunswick  and 
Bast  Brunswick,  in  the  county  of  Middlesex,  to 
convey  to  the  corporation  of  the  city  of  New 
Brunswick  the  poor-farm  in  the  township  of  North 
Bmoawick,  together  with  all  the  personal  prqp- 
tae^  on  said  farm,'  passed  18th  February,  A.  D. 
ISn,  a  copy  of  which  is  hereto  annexed,  and  taken 
••  a  part  of  this  deed: 

**An  act  to  anthoriie  the  township  committees  of 
tile  township  of  North  Brunswick  and  East 
Brunswick,  in  the  county  of  Middlesex,  to 
convey  to  the  corporation  of  the  city  of  New 
Brunswick  the  poor-farm  in  the  township  of 
North  Brunswick,  together  with  all  the  per- 
sonal property  on  said  farm. 
"'Whereas,  by  an  act  of  the  legislature,  passed 
Vebruary  twenty-eighth.  Anno  Domini  one  thou- 
sand eight  hundred  and  sixty,  the  then  township 
of  North  Brunswick  was  divided  into  the  town- 
ships at  North  Brunswick,  East  Brunswick,  and 
New  Bmns^ck,  and  the  town  committees  of  said 
townships  were  authorized  and  required  to  divide 
the  real  and  personal  property  of  the  township  of 


Brunswick,  the  owner  tbereoL  The  qnes- 
tions  considered  by  the  supreme  court  of  New 
Jersey  were  (1)  whether  the  second  section 
of  the  act  approved  February  18,  1862,  was 
repealed  by  the  general  tax  law  of  the  state, 
approved  April  11,  1866.  (Revision,  1150,) 
the  fifth  section  of  which  enacted  that  the 
property  of  the  cities  of  the  state,  and  all 
buildings  used  exclusively  for  cliaritable  pur* 
poses,  with  the  land  whereon  the  same  are 
erected,  and  which  may  be  necessary  for  the 


North  Brunswick  between  the  new  townsUps  of 
North  Brunswlclc,  East  Bmnswick,  and  New 
Brunswick;  and  whereas,  the  poor- farm,  which 
is  situate  in  the  limits  of  the  present  township  of 
North  Bmnswidc,  and  which  l>elonged  to  the 
former  township  of  North  Brunswick,  and  the 
personal  property  thereon,  has  never  been  divided, 
but  is  owned  and  held  in  common  by  the  said 
townships  of  North  Brunswick,  £iast  Brunswick, 
and  the  corporation  of  the  city  of  New  Brunswick, 
which  said  corporation  has,  by  an  act  of  the  legis- 
lature, passed  March  fifteenth,  Anno  Domini  one 
thousand  eight  hundred  and  sixty-one,  succeeded 
to,  and  become  Invested  with,  and  entitled  to,  all 
the  rights  and  property  of  the  said  township  of 
New  Brunswick;  and  whereas,  such  ownership 
and  holding  in  common  is  found  inconvenient  ana 
injurious;  and  whereas,  the  said  toMmships  of 
North  Bnmswidi  and  East  Brunswick  nave 
agreed  with  the  corporation  of  the  oity  of  New 
Brunswick  to  convey  and  sell  to  the  said  corpora- 
tion of  the  oity  of  New  Brunswick  all  their,  and 
each  of  their,  right,  title,  interest,  and  estate  in 
the  said  poor-farm,  and  personal  property  there- 
on, for  the  sum  of  two  thousand  six  hundred  and 
eleven  dollars  and  thirteen  cents,  the  value  of  the 
interest  of  those  townships  therein,— therefore: 
(1)  Be  it  enacted  by  the  senate  and  general  as- 
sembly of  the  state  of  New  Jersey,  that  the 
township  committees  of  the  townships  of  North 
Brunswick  and  East  Brunswick,  or  a  major- 
ity of  each  of  the  said  town  committees,  be,  and 
they  are  hereby,  authorized  and  empowered  to 
convey  all  the  right,  title,  interest,  and  estate  of 
the  said  townships  in  the  said  poor-farm,  and  the 
personal  property  thereon,  to  the  said  corporation 
of  the  city  of  New  Brunswick,  for  the  sum  afore- 
said. (2)  And  be  it  enacted  that  the  said  poor- 
farm,  and  the  personal  property  thereon,  shall  be 
at  all  times  hereafter  liable  and  subject  to  taxa- 
tion by  the  said  township  of  North  Bmnswick,  so 
long  as  it  is  embraced  in  the  limits  of  the  Htid 
township  of  North  Brunswick.  (S)  And  be  it  en- 
acted tliat  any  person  sent  from  the  corporation  of 
the  city  of  New  Brunswick,  or  townsmp  of  East 
Brunswick,  to  the  said  poor-farm,  or  any  person 
bom  upon  the  said  poor-farm,  shall  not,  by  resison 
of  any  residence,  or  being  bom,  on  said  farm,  ao- 
quire  a  residence  or  settlement  in  the  said  town* 
ship  of  North  Brunswick,  the  place  of  settlement 
of  any  person  sent  as  aforesaid  to  the  said  poor- 
farm,  or  bom  thereon,  shall  be  determined  In  all 
cases  without  reference  to  their  residence  or  being 
bom  on  said  poor-farm.  (4)  And  be  it  enacted 
that  this  act  shall  take  effect  immediately.' 

"Together  with  all  and  singular  the  buildings, 
improvements,  rights,  liberties,  privileges,  hered- 
itaments, and  appurtenances  to  the  same  belong- 
ing or  in  anywise  appertaining,  and  the  reversion 
ana  reversions,  remainder  and  remainders,  rents. 
Issues,  and  profits  thereof,  and  every  part  and  par- 
cel thereof;  and  also  all  the  estate,  right,  title,  in- 
terest, use,  possession,  property,  claim,  and  de- 
mand whatsoever,  both  in  law  and  equity,  of 
aforesaid  townships  of  North  Brunswick  and  East 
Brunswick,  to  the  said  premises,  and  to  every  part 
and  parcel  thereof;  to  nave  and  to  hold  the  same 
to  the  said  party  of  the  second  part,  their  success- 
ors and  assigns,  to  the  use  of  the  party  of  the  seo- 
ond  part,  their  successors  and  assigns.  In  witness 
whereof  the  said  parties  of  the  first  part  have 
hereunto  set  their  hands  and  seals  the  day  and 
year  first  above  written. "  ^  ->  ■ 
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fiTr  enjoyment  thereof,  and  the  furniture  and 
personal  property  used  therein,  shall  be  ex- 
empt from  taxation;  and  the  thirty-second 
section  of  which,  after  repealing  certain  acts 
named,  repealed  all  other  acts,  or  parts  of 
acts,  whether  special  or  local,  or  otherwise. 
Inconsistent  with  the  provisions  of  the  act  of 
1866,  except  one  act,  approved  in  1864,  and 
such  apeciiil  or  local  acts  as  had  been  approved 
Bince  1862;  (2)  whether,  if  the  legislature 
had,  by  tlie  act  of  April  11,  1866,  declared  its 
purpose  to  repeal  the  second  section  of  the 
act  of  February  18, 1862,  such  purpose  could 
be  constitutionally  enforced.  The  supreme 
court  held  (44  N.  J.  Law,  165)  (1)  that  the 
declaration  in  the  general  law  of  18d6  that  all 
acts  and  parts  of  acts,  whether  special  or  lo- 
cal, or  otherwise,  inconsistent  with  its  pro- 
▼iflions,  were  repealed,  abrogated  the  pro- 
visions in  the  prior  special  act  of  1862  for  the 
taxation  of  the  poor-farm  and  the  personal 
property  thereon  by  the  township  of  North 
Brunswick,  because  such  provision  in  the 
act  of  1862  was  inconsistent  with  the  pro- 
vision in  the  act  of  1866  exempting  from  tax- 
ation all  property  of  the  cities  of  the  state 
and  all  property  used  exclusively  for  char- 
.  itable  purposes ;  (2)  that  the  legislature  could 
A  constitutionally  repeal  the  power  of  taxing 
•  the  poor-farm  and  the  personal  property 
thereon,  given  by  the  act  of  1862  to  the  town- 
ship of  North  Brunswick.  The  court  decid- 
ed that  the  provisions  of  the  two  statutes 
could  not  stand  together,  and  that  it  was  im- 
possible to  give  full  effect  to  the  language  of 
the  repealing  provision  of  the  actof  1866  and 
keep  in  operation  the  second  section  of  the 
act  of  1862.  It  also  decided  that  the  provis- 
ion of  the  second  section  of  the  act  of  1862 
did  not  become,  by  reason  of  the  subsequent 
conveyance  of  March  27,  1862,  to  the  corpo- 
ration of  the  city  of  New  Brunswick,  a  con- 
tract between  that  corporation  and  the  town- 
ship of  North  Brunswick,  the  obligation  of 
which  the  legislature  was  forbidden  to  im- 
pair; that  one  legislature  could  not  confer 
upon  a  township  a  power  of  taxation  which 
a  subsequent  legislature  could  not  revoke, 
against  the  objection  of  the  township;  that 
the  power  of  a  legislature  over  a  corporation 
created  for  the  purposes  of  local  government 
was  supreme;  that  no  contract  with  such  a 
corporation  arose  from  the  delegation  to  it  of 
taxing  authority,  (citing  Tinsman  v.  Railroad 
Co.,  26  N.  J.  Law,  148;  Mayor  v.  Railroad 
Co.,  20  N.  J.  Eq.  360;  and  Ruder  v.  South- 
Easterly  Road  Dist.,  36  N.  J.  Law,  273;)  and 
that  tlie  power  of  taxation  was  not  in  any 
sense  the  private  property  of  the  municipal- 
ity, but  was  peculiarly  a  public  and  govern- 
mental power,  and  must,  as  such,  be  at  all 
times  susceptible  of  repeal  or  moidiflcation, 
according  to  legislative  discretion,  so  far  as 
the  mere  rig))t  of  the  township  to  exercise  it 
was  concerned.  The  judgment  of  the  su- 
preme court  was  that  the  assessment  of  taxes 
should  be  set  aside.  The  collector  of  the 
township  removed  the  case,  by  a  writ  of  er- 
ror, to  the  court  of  errors  and  appeals  of  the 


state,  which  afiSrmed  the  Judgment  in  an 
opinion  (46  N.  J.  Law,  204)  adopting  the 
reasons  given  by  the  supreme  court.  The 
case  having  been  remitted  to  the  supreme 
court,  the  collector  has  brought  it  here  by  a 
writ  of  error  to  that  court. 

On  the  question  as  to  the  effect  of  the  act 
of  1866,  in  repealing  the  second  section  of  tlie 
act  of  1862,  we  concur  with  the  highest  court 
^f  New  Jersey,  that  the  provisions  of  the  twoa 
statutes  cannot  stand  together,  and  that  it  is* 
impossible  to  give  fnll  effect  to  the  language 
of  the  repealing  provision  of  the  act  of  1866, 
and  keep  in  operation  the  second  section  of 
the  act  of  1862.  We  must  therefore  hold,  as 
the  state  court  held,  that  the  second  section 
of  the  act  of  1862  was  repealed  by  the  act  of 
1866.  This  leaves  open  only  the  considera-  i 
tion  of  the  question  as  to  whether  the  second  | 
section  of  the  act  of  1862  created  a  contract, 
the  obligation  of  which  could  not  be  consti- 
tutionally impaired  by  the  repeal  of  such 
second  section.  It  is  contended  for  the  col- 
lector that  the  tax  provided  for  by  the  second 
section  of  the  act  of  1862  is  in  the  nature  of 
a  ground-rent,  and  of  a  right  reserved  by  the 
township  of  North  Brunswick  out  of  the 
land  conveyed  by  the  deed  of  March,  1862; 
that  the  fee  of  the  poor-farm  belonged  to  the 
township  in  its  private  and  proprietary  char- 
acter; that  the  farm  had  been  acquired  by  the 
taxation  of  the  inhabitants  of  the  township; 
that  the  legislature  could  not  deprive  them 
of  it  without  their  consent;  that  the  township 
was  authorized  by  the  legislature  to  convey 
the  farm  to  the  corporation  of  the  city  at 
New  Brunswick  for  the  consideration,  In 
pai-t,  of  the  right  of  the  township  of  North 
Brunswick  to  tax  it  so  long  as  it  should  be 
embraced  in  the  limits  of  that  township;  that, 
in  taking  the  title,  the  city  of  New  Bruns- 
wick agreed  to  pay  to  that  township  an  an- 
nual sum  to  be  determined  in  amount  by  the 
annual  tax-rate  of  that  township,  so  long  as 
the  farm  should  remain  under,  and  receive 
the  benefit  of,  the  municipal  government  of 
that  township;  that  the  right  thus  reserved 
of  levying  and  collecting  such  tax  became 
thereby  vested  in  that  township,  and  the 
amount  of  tax,  when  determined,  became  its 
private  property;  and  that  the  case  involves 
the  question  of  the  authority  of  the  legislat- 
ure over  the  private  property  and  vested 
rights  of  the  township,  and  not  the  question 
of  its  authority  over  the  public  and  govern- 
mental powers  of  the  township. 

We  concur  in  the  views  of  the  court  of  er- 
rors and  appeals  of  New  Jersey  on  this  ques- 
tion.   It  is  not  the  same  question  as  that  in- 
volved in  the  principle  recognized  by  this- 
court,  that  a  provision  in  an  act  of  a  IegisIa-8 
ture,  exempting  certain 'specified  property* 
from  taxation  by  tlie  authorities  of  a  state  or 
a  municipality,  for  all  time  or  for  a  limited 
time,  constitutes  a  contract  in  respect  of  such 
property,  the  obligation  of  which  cannot  be 
impaired  by  a  subsequent  legislature,  and  is 
therefore  a  contract  within  the  protection  of 
the  constitution  of  the  Uuited.,Sjtates.    It  is 
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to  be  observed  in  the  present  case  that  the 
act  of  February  18,  1862,  does  not  assert  or 
recognize  the  fact  that  the  privilege  of  tax- 
ing the  poor-farni  in  the  future  was  a  part 
of  the  consideration  for  the  conveyance  Of 
that  farm  by  the  township  of  North  Bruns- 
wick. The  act  recites  that  the  townships  of 
North  Brunswick  and  East  Brunswick  had 
agreed  to  convey  and  sell  to  the  corporation 
of  the  city  of  New  Brunswick  their  interest 
in  the  poor-farm,  and  the  personal  property 
thereon, for  the  sum  of  $2,611.13,  "the  value 
of  the  Interest  of  those  townships  therein." 
It  then  empowers  the  two  townships  to  con- 
vey their  interest  in  the  poor-farm,  and  the 
personal  property  thereon,  to  the  corporation 
of  the  city  of  New  Brunswick  "for  the  sum 
aforesaid."  It  then  enacts,  in  the  second 
section,  which  is  a  separate  and  Independent 
section,  "that  the  said  poor-farm,  and  the 
personal  property  thereon,  shall  be  at  all 
times  hereafter  liable  and  subject  to  taxation 
by  the  said  township  of  North  Brunswick,  so 
long  as  it  is  embraced  in  the  limits  of  the 
said  township  of  North  Brunswick."  So, 
also,  the  deed  of  March  27, 1862,  recites  as 
its  consideration  the  sum  of  $2,611.13,  paid 
by  the  corporation  of  the  city  of  New  Bruns- 
wick to  the  grantors.  No  other  considera- 
tion is  expressed.  The  act  of  February  18, 
1862,  is  incorporated  in  the  deed  as  the  au- 
thority by  virtue  of  which  the  grantors  con- 
vey the  property.  It  is  not  intended  to  sug- 
gest that,  if  the  right  of  taxation  had  been 
named  in  the  act  or  in  the  deed  as  a  part  of 
the  consideration  for  the  conveyance,  it  would 
have  made  a  different  case;  but  reference  is 
made  to  the  actual  provisions  of  the  act  and 
the  deed  solely  for  the  purpose  of  showing 
that  they  evince  no  idea  on  the  part  of  the 
legislature,  or  of  the  parties  to  the  convey- 
^ance,  that  the  perpetual   right  of  taxation 

•  now  asserted  formed  any  part  of  the  consid- 

•  sratlon  of  the  transaction.  *  The  true  princi- 
ple involved  in  the  case  is  whether  the  power 
of  taxation  on  the  part  of  a  municipal  cor- 
poration is  private  property,  or  a  vested  right 
of  property,  in  its  tiands,  which,  when  once 
conferred  upon  it  by  an  act  of  the  legisla- 
ture, cannot  be  subsequently  modified  or  re- 
pealed. Even  without  the  special  provision 
of  the  second  section  of  the  act  of  February 
18, 1862,  it  is  to  be  presumed  that  the  poor- 
farm,  and  the  personal  property  thereon, 
would,  while  situated  in  the  township  of 
North  Brunswick,  be  subject  to  taxation  by 
that  township,  unless  exempted  from  such 
taxation  on  the  ground  of  a  charitable  use. 
The  special  question  in  this  case  arises,  there- 
fore, solely  out  of  the  use  of  the  words,  in 
the  second  section,  "at  all  times  hereafter." 
The  provision  of  the  second  section,  and  tlie 
contention  here  made  on  the  part  of  the  col- 
lector, necessarily  imply  the  authority  of  the 
legislature  to  confer  the  power  of  taxation 
npon  the  township,  and  the  non-existence  of 
such  power  unless  conferred  by  the  legisla- 
ture. The  question  arising  is  therefore 
whether  the  legislature  which  passed  the  act 


of  February  18, 1862,  could  lawfully  so  grant 
the  power  of  taxation  to  the  township  in  per- 
petuity that  a  subsequent  legislature  could 
not  repeal  or  modify  such  grant  of  power. 
We  are  clearly  of  opinion  that  such  a  grant 
of  the  power  of  taxation  by  the  legislature  St 
a  state  does  not  form  such  a  contract  between 
the  state  and  the  township  as  is  within  the 
protection  of  the  provision  of  the  constitu- 
tion of  the  United  States  which  forbids  the 
passage  by  a  state  of  a  law  impairing  the  ob- 
ligation of  contracts.  The  conferring  of  such 
right  of  taxation  is  an  exercise  by  the  legis- 
lature of  a  public  and  governmental  power. 
It  is  the  imparting  to  the  township  of  a  por- 
tion of  the  power  belonging  to  the  state, 
which  it  can  lawfully  impart  to  a  subordi- 
nate municipal  corporation.  But,  from  the 
very  character  of  the  power,  it  cannot  be  im> 
parted  in  perpetuity,  and  is  always  subject  to 
revocation,  modification,  and  control  by  the 
legislative  authority  of  the  state.  The  au- 
thorities to  this  effect  are  uniform.  1  BllL 
Mun.  Corp.  (Sd  Ed.)  g§  61,  63,  and  cases 
there  cited;  Cooley,  Const.  Lim.  (3d  Ed.) 
♦192,  *198,  *237,  and  cases  there  cited;  East 
Hartford  v.  Bridge  Co.,  10  How.  511,  534;$ 
Bank  v.'Knoop,  16  How.  369,  380;  U.  S.  v.? 
liaUroad  Co.,  17  Wall.  322,  829;  Philadel- 
phia V.  Fox.  64  Pa,  St.  169;  Mayor  v.  Rail- 
road Co.,  20  N.  J.  Eq.  360;  Police  Jury  v. 
Shreveport,  5  La.  Ann.  661,  665;  State  v. 
St.  Louis  Co.  Court,  84  Mo.  546, 552;  People 
v.  Morris,  13  Wend.  325,  331;  Warner  v. 
Beers,  23  Wend.  103, 126;  City  of  Eichmond 
v.  Railroad  Co.,  21  Grat.  604, 613;  County  at 
Richland  v.  County  of  Lawrence,  12  111.  8; 
Trustees  v.  Tatman,  13  111.  27,  30;  Gutzwel- 
ler  V.  People,  14  111.  142;  Sangamon  Co.  T, 
City  of  Springfield,  63  HI.  66,  71. 

In  the  present  case,  the  second  section  of 
the  act  of  February  18,  1862,  has  no  more 
force  than  if  the  words  "at  all  times  here- 
after" had  been  omitted,  and  the  section  is  to 
be  construed  as  if  it  only  temporarily  con- 
ferred the  right  of  taxation  on  the  township, 
subject  to  be  recalled  at  the  pleasure  of  the 
legislature.  There  is  no  element  of  private 
property  in  the  right  of  taxation  conferred 
upon  a  municipal  corporation.  Property  ac- 
quired by  paying  for  it  with  money  raised  by 
taxation  is  property.  Tlie  legislation  in 
question  does  not  affect  or  interfere  with 
any  such  property.  The  poor-farm,  and  the 
personal  property  thereon,  are  not  the  prop- 
erty of  ttie  township  of  North  Brunswick, 
but  are  the  property  of  the  corporation  of 
the  city  of  New  Brunswick,  Nor  is  there 
anything  violative  of  any  provision  of  the 
constitution  of  the  United  States  in  the  enact- 
ment of  the  legislature  of  New  Jersey  that 
the  property  in  question  shall  be  exempt 
from  taxation  because  it  is  used  exclusively 
for  charitable  purposes.  The  long  recog- 
nized and  universally  prevalent  policy  of 
making  such  exemption  is  a  warrant  for  say- 
ing that  the  second  section  of  the  act  of  Feb- 
ruary 18,  1862,  is  fairly  to  be  regarded  as 
containing  an  inplied  reservation,  that  such 
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exemption  might  be  thereafter  made,  as  be- 
ing the  exercise  of  a  public  and  govern- 
mental power,  resting  wholly  in  the  discre- 
tion of  the  legislature,  and  not  the  subject  of 
contract.    Judgment  affirmed. 


(130  U.  B.  69) 

AiiKANSAs  Yal.  Land  &  Cattlb  Co., 

Limited,  v.  Mann.' 

(March  6, 1889.) 

L  Sals— Whin  Tma  Fissxa  —  Retention  of 
Possession. 

Under  an  agreement  reoitlBK  that  the  seller 
had  on  the  day  of  its  ezeoution  "sold "  the  therein 
described  cattle  to  the  purchaser.  guarantTing 
the  title,  and  providing  the  mode  of  payment  the 
title  passes  to  the  purchaser,  notwithstanding 
the  provision  that  the  seller  is  to  retain  posses- 
sion of  a  part  of  the  herd  imtU  the  last  payment. 
Retention  of  possession  as  security  for  the  price 
is  not  inconsistent  with  an  actual  sale. 

S.  CiONVSBsioN — Dakaoes — Anihau — ^Inobbasb. 
The  measure  of  damages  for  the  conversion  of 
a  herd  of  cattle  is  the  value  of  the  cattle,  with 
their  increase  from  the  time  defendant  took  pos- 
session up  to  the  time  of  tl>e  demand. 

8.  Same — Interest. 

The  plaintiff  Is  in  such  case  entitled  to  interest 
on  that  amount  from  the  time  of  the  demand. 

A.  New  Trial— Conditions — Rbmittitcb — C!on- 

STITDTIONAI.  IiAW. 

The  exaction,  as  a  condition  of  refusing  a  new 
trial,  that  the  prevailing  party  shall  remit  a  por- 
tion of  the  verdict  airarded,  does  not  in  any 
sense  impair  the  constitutional  right  of  trial  by 
Jury. 

B.  Courts — SuTSEitB  Coubt — Afpelultb  Jubis- 
sionoN. 

An  order  of  the  cirouit  court  of  the  United 
States  requiring  a  party  to  remit  a  portion  of 
the  verdict  awarded  as  a  condition  for  refusing 
a  new  trial  ia  not  subject  to  review  by  the  an- 
preme  court. 

In  Error  to  the  Circuit  Court  of  the  United 
g  States  for  the  District  of  Colorado. 

*  •This  is  an  action  for  the  recovery  of  dam- 
ages for  the  alleged  unlawful  conversion  by 
the  defendant,  the  Arkansas  Yalley  Land  & 
Cattle  Company,  Limited,  to  its  own  use, 
of  certain  cattle.  The  complaint,  which  is 
framed  in  conformity  with  the  local  law,  con- 
tains three  distinct  causes  of  action.  The 
first  count  claims  $71,000  in  damages  for  the 
unlawful  conversion,  at  the  county  of  Weld, 
Colo.,  of  1,452  head  of  Oregon  cattle,  all 
branded  on  the  right  side  or  loin  with  what 
is  commonly  known  as  the  "bar"  brand,  and 
of  which  742  were  steers,  alleged  to  be  of  the 
value  of  $44,520,  and  700  cows,  alleged  to  be 
of  the  value  of  $21,000.  The  second  count 
claims  $80,000  in  damages  for  the  conver- 
sion by  the  defendant  of  1,036  Oregon  steers, 
alleged  to  be  of  the  value  of  $62,000,  and 

{^marked,  anion;?  other  brands,  with  the  letter 

*  T  on  the  left  side,  which  cattle  B.  T.  Kelly, 
A.  J.  Gillespie,  T.  E.  Gillespie,  Louis  J.  Gil- 
lespie, J.  F.  Gillespie,  and  G.  0.  Keck  once 
owned,  but  their  claim  for  damages,  on  ac- 
count of  said  conversion,  had  been  assigned, 
transferred,  and  set  over  to  the  plaintiff. 
The  third  count  claims  $71,000  in  damages 
for  the  conversion  of  700  head  of  Oregon 


I  Afilnning  M  Fed.  Rep.  301. 


00W8  and  12  bnlls,  of  the  aOeged  valne  of 
$21,000,  and  1,500  head  of  young  cattle,  the 
increase  of  the  cows  last  mentioned,  and  of 
the  actual  value  of  $50,000.    Judgment  is 
asked  upon  all  the  counts  for  the  sum  of 
$221,000.     There  was  evidence  relating  to  a 
herd  of  about  2,000  steers  and  cows  of  vari- 
ous ages,  all  branded,  which  the  plaintiff 
claimed  to  have  bought  from  Slagle  and  Jor- 
dan in  October,  1880.    His  contention  is  that 
at  the  time  of  the  purchase  that  herd  was  at 
or  near  Bock  Creek  station,  on  the  Union  Pa- 
cific Bailroad,  in  the  territory  of  Wyoming; 
that  under  an  arrangement,  part  of  his  con- 
tract of  purchase,  he  caused  to  be  shipped 
out  of  this  herd,  to  Omaha  or  Council  Bluffs, 
for  sale  at  prices  fixed  by  that  contract,  about 
600  head;  that  the  remainder,  about  1,400 
in  number,  were  driven,  in  the  same  month, 
to  Sheep  Creek  basin,  about  20  miles  distant 
from  Rock  Creek;  that  in  December  they 
fied  or  drifted  before  a  severe  wind  and  snow- 
storm from  the  west  and  north-west,  until 
they  came  to  the  head  of  Sheep  Greek  basin, 
thence  passed  over  the  Black  Hills  range, 
and  moved  in  an  easterly  and  southerly  di- 
rection until  they  reached  tlie  ranch  of  one 
Bloomfield,  in  Colorado,  and  were  by  him 
taken  possession  of,  without  right,  and  sold 
to  the  defendant,  a  corporation  of  which  ha 
was  general  manager.    There  was  evidence 
as  to  another  herd  of  about  1,200  steers, 
marked  with  a  T  brand  on  the  left  side,  and 
belonging  to  Gillespie  &  Co.,  whiob  disap- 
peared about  the  same  time,  from  the  same 
region  in  Wyoming  territory.    This  herd,  it 
was  claimed,  also  found  its  way  to  Bloom- 
field's  ranch,  and  were  by  him  sold  witbontti 
right  to  the  defendant.  *  Early  in  the  year* 
1884  the  complainant  made  demand  upon  the 
defendant,  through  Bloomfield,  as  its  man- 
ager, for  the  above  cattle,  including  those 
formerly  owned  by  Gillespie  &  Co.,  to  whose 
rights  the  plaintiff  had  succeeded.    The  de- 
mand was  refused,  upon  the  ground  that  the 
defendant  bad  not  received  any  cattle  belong- 
ing to  the  plaintiff.    The  answer  put  in  issue 
the  plaintiff's  ownership  of  the  cattle  de> 
scribed  in  the  complaint,  and  relied  also  upon 
certain  facts  in  bar  of  any  recovery  against 
the  defendant.    The  plaintiff  filed  a  replica- 
tion controverting  all  the  new  matters  set 
out  in  the  answer.    After  a  protracted  trial, 
the  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  the  sura  of  $89,958.83.     There 
was  a  motion  by  the  defendant  for  a  new 
trial,  as  well  as  one  in  arrest  of  judgment. 
The  court  decided  that,  if  the  plaintiff  would 
remit  the  sum  of  $22,833.33  from  the  amount 
of  the  verdict,  the  motion  for  a  new  trial 
should  be  denied;  but,  if  be  declined  to  do 
so,  a  new  trial  should  be  granted.    In  ac- 
cordance with  this  decision,  the  plaintiff  re- 
mitted  the  above  sum,   and  stipulated   in 
writing  that  judgment  might  l>e  entered  for 
the  sum  of  $17,125.    The  motion  for  new 
trial,  and  the  motion  in  arrest  of  judgment, 
were  overruled,  and  judgment  was  entered 
for  the  latter  sum.    To  the  action  of   the 
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eoort  in  respect  to  this  remission,  and  to  the 
order  denying  the  motions  for  new  trial  and 
tai  arrest  of  judgment,  the  defendant  excepted. 
Hugh  Butler  and  Wm,  A.  Maury,  for 
plaintiff  in  error.  E.  T.  WeUs  and  R.  T. 
MoNeal,  for  defendant  in  error. 

Mr.  Justice  Hablan,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

1.  The  point  was  much  pressed  at  the 
bar  that  ttie  remission  by  the  plaintiff  of 
a  part  of  the  verdict,  followed  by  a  judg- 
ment for  the  sum  remaining,  deprived  the 
defendant  of  liis  constitutional  right  to  have 
the  question  of  damages  tried  by  a  jury, 
without  interference  upon  the  part  of  the 
court,  except  as  it  became  necessary  to  in- 
struct them  in  reference  to  the  principles 
of  law  governing  the  determination  of  that 
question.  The  precise  contention  is  that  to 
make  the  decision  of  the  motion  for  a  new 
trial  depend  upon  a  remission  of  part  of  the 
verdict  is,  in  effect,  a  re-examination  by  the 
g  court,  in  a  mode  not  Icnown  at  the  common 
•  law,  of  facts  tried  by  the  jury^  and  therefore 
was  a  violation  of  the  seventh  amendment 
of  the  constitution.  The  counsel  for  the  de- 
fendant admits  that  the  views  expressed  by 
him  are  in  conflict  with  the  decision  in  Bail- 
load  Co.  V.  Herbert.  116  U.  S.  642,  646,  6 
Sup.  Ct.  Bep.  590,  but  he  asks  that  the  ques- 
tion be  re-examined  in  the  light  of  the  au- 
thorities. That  was  an  action  against  a 
railroad  company  for  the  recovery  of  dam- 
ages resulting  from  the  negligence  of  its  rep- 
resentative, whereby  the  plaintiff  sustained 
serious  personal  injury.  The  verdict  was 
for  $25,000,  and  a  new  trial  was  ordered,  un- 
less the  plaintiff  remitted  815,000  of  the  ver- 
dict. He  did  remit  that  sum,  and  judgment 
was  entered  for  910,000.  Ttiis  court  said: 
"The  exaction,  as  a  condition  of  refusing  a 
new  trial,  that  the  plaintiff  should  remit  a 
portion  of  the  amount  awarded  by  the  ver- 
dict, was  a  matter  within  the  discretion  of 
the  court.  It  held  that  the  amount  found 
was  excessive,  but  that  no  error  had  been 
committed  on  the  trial.  In  requiring  the  re- 
mission of  what  was  deemed  excessive,  it  did 
nothing  more  than  require  the  relinquish- 
ment of  so  much  of  the  damages  as,  in  its 
I  opinion,  the  jury  had  improperly  awarded. 
The  corrected  verdict  could  therefore  be  prop- 
erly allowed  to  stand ;"  citing  Blunt  v.  Little, 
S  Mason,  102, 106;  Hayden  v.  Machine  Co., 
64  N.  T.  221,  225;  and  Doyle  v.  Dixon,  97 
Mass.  208,  213.  In  Blunt  v.  Little,  which 
was  an  action  for  malicious  civil  prosecution, 
in  which  the  verdict  was  for  $2,000,  Mr. 
Justice  Stobt,  while  admitting  that  the  ex- 
ercise of  the  discretion  of  the  court  to  dis- 
turb the  verdict  of  the  jury  was  full  of  deli- 
cacy and  difficulty,  recognized  it  to  be  a  duty 
to  interfere,  when  it  clearly  appeared  that 
the  jury  had  committed  a  gross  error,  or 
acted  from  improper  motives,  or  had  given 
damages  that  were  excessive  in  relation 
either  to  the  person  or  the  injury,  and  held 


that  the  cause  then  before  him  shonid  be  sub- 
mitted to  another  jury  unless  the  plaintiff 
remitted  $500  of  tlie  damages.  The  remis> 
sion  was  made  and  the  new  trial  refused.  In 
Duyle  V.  Dixon,  which  was  an  action  for 
breach  of  contract,  tlie  language  of  the  court 
was:  "When  the  damages  awarded  by  the 
jury  appear  to  the  judge  to  be  excessive,  he^ 
may  either  grant  a*new  trial  absolutely,  or* 
give  the  plaintiff  the  option  to  remit  the  ex« 
cess,  or  a  portion  thereof,  and  order  the  ver- 
dict to  stand  for  the  residue."  To  the  same 
effect  are  many  other  cases.  Guerry  v.  Ker- 
ton,  2  Bich.  Law,  507,  512;  Young  v.  Engle- 
hard,  I  How.  (Miss.)  19;  Diblin  v.  Murphy, 
8  Sandf .  20.  See,  also,  numerous  authorities 
collected  in  Sedg.  Dam.  (6th  Ed.)  765,  note 
3;  1  Suth.  Dam.  812,  noto  2;  3  Grab.  &  W. 
New  Trials,  1162. 

The  practice  which  this  court  approved  In 
Bailroad  Co.  v.  Herbert  is  sustained  by  sound 
reason,  and  does  not,  in  any  just  sense,  im- 
pair the  constitutional  right  of  trial  by  jury. 
It  cannot  be  disputed  that  the  court  Is  wittiin 
the  limits  of  its  authority  when  it  sets  aside 
the  verdict  of  the  jury,  and  grants  a  new 
trial,  where  the  damages  are  palpably  or  out- 
rageously excessive.  Ducker  v.  Wood,  1 
Term  B.  277;  Hewlett  v.  Cruchley,  5  Taunt. 
277,  281;  authorities  cited  in  Sedg.  Dam. 
(6th  Ed.)  762,  noto  2.  But,  in  considering 
whether  a  new  trial  should  be  granted  upon 
that  ground,  the  court  necessarily  determines, 
in  its  own  mind,  whether  a  verdict  for  a 
given  amount  would  be  liable  to  the  objec- 
tion that  it  was  excessive.  The  authority  of 
the  court  to  determine  whether  the  damages 
are  excessive  implies  authority  to  determine 
when  they  are  not  of  tliat  oliaracter.  To  in- 
dicate, before  passing  upon  the  motion  for  a 
new  trial,  its  opinion  that  the  damages  are 
excessive,  and  to  require  a  plaintiff  to  sul>- 
mit  to  a  new  trial,  unless,  by  remitting  a 
part  of  the  verdict,  he  removes  that  objec- 
tion, certainly  does  not  deprive  the  defend* 
ant  of  any  right,  or  give  him  any  cause  for 
complaint.  Notwithstanding  such  remission, 
it  is  still  open  to  tiim  to  show,  in  the  court 
which  tried  the  case,  that  the  plaintiff  was 
not  entitled  to  a  verdict  in  any  sum,  and  to 
insist,  either  in  that  court  or  in  the  appellate 
court,  that  such  errors  of  law  were  commit* 
ted  as  entitled  him  to  have  a  new  trial  of  the 
whole  case. 

But  it  is  contended  that  the  plaintiff  could 
not  have  been  required  to  remit  so  large  a 
sum  as  $22,833.33,  except  upon  the  theory 
that  the  jury,  in  finding  their  verdict,  were 
either  governed  by  passion,  or  had  deliber- 
ately disregarded  the  facts  that  made  for  theg 
defendant;  in  either  of  which  cases'the  duty* 
of  the  court  was  to  set  aside  the  verdict  aa 
one  not  fit  to  be  the  basis  of  a  judgment. 
Undoubtedly,  if  such  had  been  the  view 
which  the  court  entertained  of  the  motives 
or  conduct  of  the  jury,  it  would  have  been  in 
accordance  with  safe  practice  to  set  aside  the 
verdict  and  submit  the  case  to  another  jury. 
Tliat  was  the  course  pursued  la  Stafford  v. 
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Haircloth  Co.,  2  Cliff.  82.  In  that  case, 
Mr.  Justice  Clifford,  after  observing  that 
the  damages  were  greatly  excessive  and  with- 
out support  in  evidence,  said:  "Such  errors 
may  in  many  cases  and  under  most  circum- 
stances be  obviated  by  remitting  the  amount 
of  the  excess ;  but  where  the  circumstances 
clearly  indicate  that  the  jury  were  influenced 
by  prejudice,  or  by  a  reckless  disregard  of 
the  instructions  of  the  court,  that  remedy 
cannot  be  allowed.  Where  such  motives  or 
influences  appear  to  have  operated,  the  ver* 
diet  must  be  rejected,  because  the  effect  is  to 
cast  suspicion  upon  the  conduct  of  the  jury 
and  their  entire  finding." 

This  court  is  not,  however,  authorized  to 
assume,  from  the  mere  fact  that  $22,833.33 
was  remitted,  that  the  court  below  believed 
that  the  jury  were  governed  by  prejudice,  or 
willfully  disregarded  the  evidence.  On  the 
contrary,  it  may  be  inferred  that  the  amount 
for  which  the  plaintiff  was  entitled  to  a  ver- 
dict was  ascertained  by  the  court,  after  a 
fialculation  based  upon  the  prices  of  cattle  as 
g^ven  by  numerous  witnesses;  or  that  the 
court  became  satis  fled  that  the  preponder- 
ance of  evidence  as  to  the  ownership  of  some 
of  the  cattle  was  against  the  plaintiff;  or,  as 
to  other  cattle,  that  they  were  not  traced  to 
the  possession  of  the  defendant.  But  inde- 
pendently of  this  view,  and  however  it  was 
ascertained  by  the  court  that  the  verdict  was 
too  large  by  the  above  sum,  the  granting  or 
refusing  a  new  trial  in  a  circnit  court  of  the 
United  States  is  not  subject  to  review  by  this 
court.  Parsons  v.  Bedford,  3  Pet.  433,  447; 
Insurance  Co.  v.  Folsom,  18  Wall.  237,  248; 
Bailroad  Co.  v.  Fraloff,  100  U.  S.  24,  31. 
Equally  beyond  our  authority  to  review,  up- 
on a  writ  of  error  sued  out  by  a  party  against 
whom  a  verdict  is  rendered,  is  an  order  over- 
ruling a  motion  for  a  new  trial  after  the 
plaintiff,  with  leave  of  the  court,  has  re- 
gmitted  a  part  of  the  verdict.  Whether  the 
•  verdict  should  be  entirely  set  aside  upon  the 
ground  that  it  was  excessive,  or  was  the  re- 
sult of  prejudice,  or  of  a  reckless  disregard 
of  the  evidence  or  of  the  instructions  of  the 
court,  or  whether  the  verdict  should  stand 
after  being  reduced  to  such  amount  as  would 
relieve  it  of  the  imputation  of  being  excess- 
ive, are  questions  addressed  to  the  discretion 
of  the  court,  and  cannot  be  reviewed  at  the 
instance  of  the  party  in  whose  favor  the  re- 
duction was  made.  Under  what  circum- 
stances, if  any,  a  party  who  is  compelled  to 
remit  a  part  of  the  verdict,  in  order  to  pre- 
vent a  new  trial,  can  complain  before  this 
court,  we  need  not  decide  in  tlie  present  case. 
If  the  circuit  court  had  entered  judgment  for 
the  whole  amount  of  the  verdict  below,  the 
defendant  could  have  made  no  question  in 
this  court  as  to  its  being  excessive.  We 
could  only,  in  that  case,  have  considered 
matters  of  law  arising  upon  the  face  of  the 
record.  And  we  can  do  no  more  when  the 
defendant  brings  to  us  a  record,  showing 
that  the  court  below  has,  in  the  exercise  of 
its  discretion,  compelled  the  opposite  side,  as 


a  condition  of  its  overruling  a  motion  for  a 
new  trial,  to  remit  a  part  of  the  verdict. 

2.  In  support  of  the  plaintiff's  claim  to 
have  purchased  the  Slagle-Jordan  herd  of 
cattle,  and  his  right  to  bring  suit  for  their 
conversion,  the  following  agreement  was 
proven  and  read  in  evidence: 
"Sheep  Creek,  Wyo.  Teb.,  Oct.  11, 1880. 

"Memorandum  of  agreement  made  and 
entered  into  this  date  by  and  between  C. 
Slagle  and  .John  Jordan,  of  Hepner,  Umatilla 
county,  Oregon,  and  J.  J.  Mann,  of  Albany 
county,  Wyo.  Ter.  Party  of  the  first  part 
has  this  day  sold  the  following  neat  cattle  to 
the  said  party  of  the  second  part  in  consider- 
ation of  one  dollar,  the  receipt  of  which  is 
hereby  acknowledged,  two  thousand  head, 
(2,000,)more  or  less,  classed  as  follows,  to- 
wit:  [Here  follows  classification  of  steers, 
cows,  and  heifers,  according  to  ages  and 
price  per  head,  and  also  description  of  the 
brands  on  the  different  lots  constituting  the^; 
herd ;]  title  guarantied.*  Party  of  the  second* 
part  agrees  to  pay  for  them  as  follows,  to- 
wit:  To  ship  the  three  and  four  year  old 
feeders  to  Council  Bluffs  or  to  Omaha,  and  in 
the  name  of  Jordan  and  Slagle,  to  the  nom- 
ber  of  six  hundred  (600)  head.  If  there  Is 
not  that  number  of  threes  and  fours,  then  to 
ship  twos  to  make  up  the  number  six  hun- 
dred (600)  and  to  guaranty  the  cattle  to 
net  them  $26.00,  824  for  all,  respectively  up 
to  the  full  number  of  three  and  fours,  and 
the  excess  to  be  reckoned  at  $18  per  head,  if 
the  threes  and  fours  should  not  reach  six 
hundred,  (600.)  Also  to  pay  $2,000  before 
cattle  are  shipped,  cash,  and  the  loss  on  the 
steers  so  shipped  so  soon  if  any  as  the  steers 
are  sold  and  money  paid  to  them,  Slagle 
and  Jordan,  within  two  days  after  reaching 
market.  If  the  steers  should  net  more  than 
the  above  prices,  then  the  net  profit  to  be 
credited  to  party  of  second  part.  The  bal- 
ance of  said  payment  to  be  in  ten  (10)  months 
from  the  fifteenth  of  October,  (Oct.  15th,)  A. 
D.  1880,  with  interest  at  the  rate  of  twelve 
per  cent,  per  annum,  seller  to  retain  posses- 
sion of  the  balance  of  the  herd  until  the  last 
payment  is  made. 

[Signed]  "C.  Slagle. 

"John  Jordan.  [Seal.] 
"J.  J.  Mann.      [Seal.]      i 

"Witness:  Chas.  G.  Mantz."  » 

The  instructions  asked  by  the  defendant 
proceeded  upon  the  ground  that  this  agree- 
ment was  executory  only,  and  that  the  light 
of  property  remained  in  the  seller,  Mann  ac- 
quiring only  the  right  to  buy  according  to  the 
terms  of  the  agreement.  The  charge  of  the 
court  was  based  upon  the  theory  that  the 
title  passed  by  the  agreement  to  Mann;  the 
seller  retaining  possession  of  that  part  of  the 
herd  not  shipped  to  Omaha  or  Council  Bluffs 
simply  as  security  for  the  amount  the  buyer 
agreed  to  pay.  We  concur  in  the  view  taken 
by  the  circuit  court.  Any  other  Interpreta- 
tion would,  in  effect,  declare  that  title  could, 
in  no  case,  pass  to  a  buyer  while  possession  re- 
mains with  the  seller  for  any  purpose  what- 
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ever.    Slagle  and  Jortlan  certainly  intended 

to  vest  Mann  with  the  title,  at  the  date  of 

g  the  bill  of  sale  in  question;  for  that  instru^ 

•  ment  recites»that  the  owners  had,  on  the  day 
of  its  execution,  "sold"  the  cattle  to  him,  and 
that  recital  Is  followed  by  clauses  guaranty- 
ing the  title,  and  providing  the  mode  in 
which  the  buyer  was  to  make  payment.  Here 
are  all  the  elements  of  an  actual  sale,  as 
distinguished  from  an  executory  agreement. 
The  retention  of  possession  by  the  sellers  un- 
til, and  as  secnrity  for,  the  payment  of  the 
price,  was  not  inconsistent  with  an  actual 
sale  by  which  title  passed  to  the  buyer.  The 
Agreement  in  question  is  unlike  that  in 
Harkness  v.  Russell,  118  TJ.  S.  663,  7  Sup. 
Ct.  Rep.  51,  which  expressly  declared  that 
neither  the  title,  ownership,  nor  possession 
should  pass  from  the  seller  until  the  note 
given  by  the  buyer  for  the  stipulated  price 
was  paid. 

3.  The  plaintiff  asked  the  folio  wing  Instruc- 
tion: "If  you  find  that  defendant  converted 
any  of  the  cattle  belonging  to  plaintiff,  and 
that  among  those  con vei'ted  were  cows  which 
either  had  calves  with  them  at  the  time  of 
the  conversion,  or  afterwards  and  before  the 
eommencement  of  this  suit  had  calves,  then 
you  are  instructed  that  the  plaintiff  is  enti- 
tled to  recover  the  value  of  such  calves  or  In- 
crease, and  you  may  consider  as  evidence  of 
the  number  of  such  increase  the  average  in- 
crease of  cattle  for  the  years  between  the 
time  yon  may  find  the  company  took  posses- 
sion and  the  institution  of  this  suit."  The 
«ourt  below  observed:  "That  is  true,  substi- 
tuting for  ■  the  institution  of  this  suit '  the 
time  when  the  demand  was  made  for  the  cat- 
tle. The  plaintiff,  if  entitled  to  anything,  is 
entitled  to  the  value  of  the  animals  with  their 
Increase  up  to  the  time  of  the  demand  made, 
— not  the  commencement  of  the  suit,  but  the 
making  of  the  demand. "  The  defendant  in- 
sists that  this  instruction  was  erroneous. 
But,  in  our  judgment,  it  is  correct.  The 
calves  of  such  of  the  cows  as  belonged  to  the 
plaintiff,  and  were  converted  by  the  defend- 
ant, certainly  belonged  to  the  former;  for, 
according  to  the  maxim,  partus  sequitur 
wntrem,  the  brood  of  all  tame  and  domestic 
animals  belongs  to  the  owner  of  the  dam  or 
mother.  2  Bl.  Ck)mm.  890.  The  defendant's 
liability  as  for  conversion  extended,  at  least, 
to  such  of  the  calves,  the  increase  of  plain- 
tiff's cows,  as  were  in  existence  at  the  time 

gof  demand  and  conversion.    As  it  was  not 

•  informed  of  the  plaintiff's  claim  of 'owner- 
ahip  until  his  demand  in  January,  1884,  the 
conversion  must  be  taken  to  have  occurred 
when  it  refused  to  comply  with  such  demand. 
The  plaintifT,  if  entitled  to  recover,  was  en- 
titled to  damages  proportioned  to  the  value 
of  the  cows  and  their  calves  at  the  time  of 
conversion.  The  damages  could  not  proper- 
ly exceed  the  value  of  the  property  at  that 
date,  and  less  than  that  would  not  be  sutS- 
isient  compensation. 

4.  Error  is  assigned  by  the  defendant  in 
relation  to  that  part  of  the  charge  stating 


that  the  plaintiff,  if  entitled  to  recover,  was 
entitled  to  Interest  from  the  time  of  demand 
at  the  rate  of  10  per  cent.  That  is  the  rate 
of  interest  allowed  by  the  statutes  of  Colo- 
rado on  the  forbearance  or  loan  of  money, 
where  there  is  no  agreement  between  tlie  par- 
ties. Gen.  St.  Colo.  1883,  (1706,)  p.  559. 
In  Machelte  v.  Wanless,  2  Colo.  180,  which 
was  an  action  of  replevin,  in  which  damages 
were  claimed  for  the  detention  of  personal 
property,  the  court  said  that  "where  the 
property  is  domestic  animals,  valuable  for 
service  only,  the  value  of  the  use  of  the  anU 
mal  is,  of  course,  the  measure  of  compensa- 
tion ;  but  where,  as  in  this  case,  the  article 
is  intended  for  consumption,  interest  upon 
the  value  of  it  would  seem  to  be  the  true 
compensation.  If  the  owner  of  the  grain 
should  wish  to  obtain  the  like  quantity,  he 
roust  purchase  in  the  market,  at  cuiTent 
rates,  and  he  would  be  deprived  of  the  use  of 
the  money  thus  invested.  The  best  estimate 
of  his  loss  that  can  be  made  is  interest  upon 
the  amount  of  money  which  he  would  for 
that  purpose  be  compelled  to  pay  out."  See, 
also,  Hanauer  v.  Bartels,  Id.  514,  525.  The 
same  rule  ought  to  control  the  ascertainment 
of  damages  in  actions  for  simple  conversion 
of  domestic  animals  intended  for  sale  and 
consumption.  The  plaintiff  receives  ade- 
quate compensation  when  be  is  allowed  dam- 
ages equal  to  the  value  of  the  property  at  the 
time  of  conversion,  with  interest  at  the  es- 
tablished legal  rate  from  that  date.  He  is 
entitled,  as  matter  of  law,  to  be  compensated 
by  the  wrong-doer  to  that  extent. 

Many  other  questions  have  been  discussed 
by  counsel,  but  we  do  not  deem  it  important 
to  refer  to  them.  No  substantial  error  of 
law  appears  to  have  been  committed  to  the 
prejudice  of  the  defendant,  and  the  Judgment 
is  alHrmed. 


'Ihe  IllaskJlA 


(130  X5.  S.  201) 


Mbtoalfe  et  al.  v.  Thb  At-aatta, 
(April  1, 1889.) 

1.  Fedbkax,  Covbts— SiTPBna  Covbt'— Jukisdio- 
TiOTiAi,  Auomrr. 

On  a  libel  for  dsmages  for  a  collision,  a  mipple- 
mental  libel  was  filed  for  damages  for  the  death 
of  five  persons  who  were  drowned  in  ^e  collis- 
ion, 16,000  being  asked  for  each.  To  secure  these 
claims  a  stipulition  for  value  in  the  snm  of  VUS,- 
000  was  made,  by  whioh  tike  stipiilators  agreed 
that  execution  tor  t25,000  might  issue  against 
their  property,  in  case  of  default,  etc. ,  and  which 
was  conditioned  to  abide  by  and  pay  the  money 
awarded  by  final  decree.  The  supplemental  libel 
was  amended  so  that  tlO.OOO  were  asked  for  each 
life.  Held,  that  tlO.OOO  at  least  were  involved 
in  each  case,  and  that  the  supreme  court  had  ]n- 
risdiction. 

2.  Death  bt  WaoNorni.  Act— AniiiSAi.TT  Joan- 

DIOTIOM. 

The  admiralty  courts  cannot  take  cognizance 
of  a  libel  for  damag^es  for  death  causeaby  neg- 
ligence on  the  high  seas,  in  the  absence  of  an  act 
of  congress  giving  a  right  of  action  therefor, 
though  the  vessel  prooeeaed  against  is  a  foreign 
one. 


I  Affirming  83  Fed.  Rep.  107. 
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Appeal  from  the  Circuit  Gouit  of  the 
United  States  for  the  Southern  District  of 
New  York. 

Libel  by  the  owners  of  the  p!lot-1x>at  Co- 
lumbia, and  supplemental  libel  by  Catharine 
A.  Metcalfe  and  others,  against  the  steam- 
ship Alaska,  her  engines,  etc..  Lady  D.  E. 
Pearce,  Sir  William  George  Pearce,  James 
nobei'tson,  and  Bichard  Barnwell,  executors 
of  William  Pearce,  deceased,  claimants.  Li- 
belants in  the  supplemental  libel  appeal. 

James  Parker,  for  appellants.  George 
Sethune  Adams,  for  appellees. 

Blatchfobd,  J.  This  is  a  motion  to  dis- 
miss the  appeal  in  this  case,  and  united  with 
it  is  a  motion,  under  subdivision  5  of  rule  6. 
^to affirm  the  decree  below,  on  tbegroundttiat, 
g  although  the  record  may  show  that  this  court 
•  has  Jurisdiction,  it  is  manifestthe  appeal  was 
taken  for  delay  only,  or  that  the  question  on 
which  the  jurisdiction  depends  is  so  frivolous 
as  not  to  need  further  argument.  The  suit 
Is  a  libel  in  rem,  in  admiralty,  filed  in  the 
district  court  of  the  United  States  for  the 
Southern  district  of  Kew  York,  by  the  own- 
ers of  the  pilot-boat  Columbia,  against  the 
British  steam-ship  Alaska,  to  recover  dam- 
ages for  the  loss  of  the  Columbia  by  a  collis- 
ion with  the  Alaska  on  the  2d  of  December, 
1883,  on  the  liigh  seas,  near  the  coast  of 
Long  Island,  N.  Y.  The  libel  also  embraced 
a  claim  for  the  loss  of  property  and  personal 
effects  by  some  of  the  libelants.  There  was 
claimed  for  the  loss  of  the  pilot-boat,  tiefOOO, 
and  for  the  loss  of  the  other  property,  92,100. 
It  was  alleged  tliat  the  collision  occurred 
solely  through  the  negligence  of  the  persons 
in  diarge  of  the  Alaska.  All  the  persons  on 
board  of  the  pilot-boat  were  drowned.  Among 
them  were  four  pilots  and  a  cook.  One  of 
the  four  pilots  was  a  part-owner  of  the  Co- 
lumbia. William  Pearce,  of  Glasgow,  Scot- 
land, filed  a  claim  to  the  Alaska  after  her  at- 
tachment, and  also  gave  a  stipulation  for 
value,  in  the  sum  of  $20,000,  to  secure  the 
release  of  the  Alaska  from  the  claims  for  the 
loss  of  the  Columbia  and  of  the  personal  ef- 
fects. A  supplemental  libel  was  filed  by 
the  widows  of  the  four  pilots  and  of  the 
cook,  who  were  drowned,  and  in  it  four 
of  them  on  behalf  of  themselves  and  in- 
fant children  severally,  and  the  other  one  on 
her  own  behalf,  claimed  in  each  of  the  five 
instances  damages  in  the  sum  of  $5,000  for 
the  loss  severally  of  the  lives  of  the  persons 
so  drowned.  After  the  filing  of  the  supple- 
mental libel,  Pearce  gave  a  further  stipula- 
tion for  value,  in  the  sum  of  $25,000,  to  se- 
cure the  release  of  the  Alaska  from  the 
claims  for  the  loss  of  the  five  lives.  The 
latter  stipulation  was  in  the  following  terms: 
"Whereas,  a  supplemental  libel  was  filed  on 
the  22d  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty- 
four,  by  Catharine  A.  Metcalfe,  Mary  E. 
Noble,  Agnes  Arnold,  Mary  Wolf,  and  Bella 
Forblade  against  the  British  steam-ship  Alas- 
ka, her  engines,  etc.,  for  the  reasons  and  causes 


in  the  said  libel  mentioned;  and  whereaa^ 
the  said*  steam-ship  Alaska,  her  engines,* 
etc.,  in  the  original  action  brought  against 
said  vessel  by  Augustus  Van  Pelt  and  others, 
were  in  the  custody  of  the  marshal  under  the 
process  issued  in  pursuance  of  the  prayer  of 
the  said  libel;  and  whereas,  a  claim  to  said 
vessel  has  been  filed  by  William  Pearce,  and 
the  value  thereof  has  been  fixed  by  consent 
at  twenty-five  thousand  dollars  for  the  pur- 
poses of  this  action,  as  appears  from  said 
consent  now  on  file  in  said  court;  and  the 
parties  hereto  hereby  consenting  and  agree- 
ing that,  in  case  of  default  or  contumacy  on 
the  part  of  claimant  or  his  surety,  execution 
for  the  above  amount  may  issue  against  their 
goods,  chattels,  and  lands:  now,  therefore, 
the  condition  of  the  stipulation  is  such,  that 
if  the  stipulators  undersigned  shall  at  any 
time,  upon  the  interlocutory  or  final  order  or 
decree  of  the  said  district  court,  or  of  any  ap> 
pellate  court  to  which  the  above-named  suit 
may  proceed,  and  upon  notice  of  such  order 
or  decree  to  Wilcox,  Adams  &  Macklin, 
Esqs.,  proctors  for  the  claimant  of  said 
steam-ship  Alaska,  her  engines,  etc.,  abide 
by  and  pay  the  money  awarded  by  the  final 
decree  rendered  by  this  court  or  appellate 
court,  if  any  appeal  intervene,  then  this  stip- 
ulation to  be  void;  otherwise  to  remain  in 
full  force  and  virtue."  Pearce  put  in  excep- 
tions and  an  answer  to  the  Iil)el  and  the  sup- 
plemental libel,  denying  the  liability.  The 
district  court,  on  a  hearing  on  pleadings  and 
proofs,  entered  an  interlocutory  decree,  ad- 
Judging  that  the  collision  was  caused  by  the 
mutual  fault  of  the  Alaska  and  the  Column 
bia,  and  referring  it  to  a  commissioner  to  as- 
certain the  damages.  27  Fed.  Bep.  704. 
Thecommissionermade  his  report,  which  was 
excepted  to  by  both  parties,  and  a  decree  was 
made  by  the  district  court  awarding  to  the 
libelants  certaiu  sums  as  damages  for  the 
loss  of  the  Columbia  and  of  personal  effects, 
and  dismissing  the  supplemental  libel  in  re- 
spect of  the  damages  corned  for  the  loss  of 
lives. 

Both  parties  appealed  to  the  circuit  court, 
— the  claimant,  on  the  ground  that  the  libel- 
ants were  not  entitled  to  any  damages,  or,  if 
to  any,  that  the  damages  {flowed  were  ex-^ 
cessive;  the  libelants,  on  the  ground  that  theys 
were  entitled  to  f ull'damages,  instead  of  only* 
half  damages,  and  that  the  value  of  the  Co- 
lumbia had  been  allowed  at  too  small  a  snm; 
and  the  libelants  in  the  supplemental  libel  on 
the  ground  that  they  were  entitled  to  full 
damages.  Before  these  appeals  were  per- 
fected it  was  consented  by  the  parties  that 
the  supplemental  libel  might  be  amended  so 
that  the  claim  for  the  loss  of  life  should  be 
$10,000  in  each  of  the  five  cases,  instead  of 
$5,000.  The  circuit  court  (33  Fed,  Bep.  107) 
made  a  like  decree  with  that  of  the  district 
court,  finding  that  both  vessels  were  in  fault 
for  tlie  collision,  and  dividing  the  damages 
and  the  costs  of  both  courts  l^tween  the  re- 
spective parties,  and  dismissing  the  supple- 
mental libel  for  the  loss  of  the  lives,  without 
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costs  of  e!tber  eonrt  to  either  party.  The 
anms  awarded  by  the  decree  of  the  circuit 
court  were  paid,  and  the  libelants  in  the 

•  supplemental  libel  appealed  to  this  court. 
SThe  object  of  the  appeal  is  to  obtain  a  decree 

•  here  that  the  Alaska  is  liable  for  the  loss  of 
the  five  lives.  The  ground  alleged  for  the 
motion  to  dismiss  the  appeal  Is  tlwt  the  sum 
in  dispute  as  to  each  of  the  five  lives  is  not 
over  the  sum  of  95,000,  and  therefore  is  not 
sufficient  to  give  jurtediction  to  this  court. 
The  view  urged  is  that  the  amount  originally 
claimed  by  the  supplemental  libel  for  the  loss 
of  each  of  the  Ave  lives  was  $5,000;  that  the 
stipulation  in  the  sum  of  $25,000,  given  to 
release  the  Alaska  from  the  five  claims,  was 
$5,000  for  each  claim,  the  amount  in  dispute 
hi  each  case  being  one-fifth  of  $25,000;  and 
that  the  case  stands  as  if  each  of  the  five  par- 
ties had  commenced  a  separate  suit  for  $5,000. 
and  five  separate  stipulations  had  been  given, 
each  in  that  amount.  But  as  the  stipulation 
is  a  unit,  and  is  for  the  sum  of  $25,000,  and 
in  it  the  stipulators  agree  that  execution  may 
issue  for  the  $25,000  against  their  property, 
and  the  condition  of  the  stipulation  is  that 
the  stipulators  shall  pay  the  money  awarded 
by  a  final  decree,  (not  exceeding,  of  course, 
$25,000,)  and  as  the  claim  of  damages  made 
by  each  one  of  the  five  parties  is,  by  the 
amendment  of  the  libel,  $10,000,  instead  of 
$5,000,  it  might  very  well  be  that  some  of 
the  libelants  would  recover  more  than  $5,000, 
even  on  an  apportionment  of  the  damages. 
The  fund  of  $25,000  is  a  common  fund  for  the 
benefit  of  the  five  parties;  and,  on  the  facts 
of  this  case,  the  amount  involved,  on  the 
question  of  Jurisdiction,  if  not  the  entire  sum 
of  $25,000,  is,  at  least,  the  sum  of  $10,000  in 
each  case.  Gibson  v.  Shnfeldt,  122  U.  S.  27, 
81  et  seq.,  7  Sup.  Ct.  Rep.  1066,  and  eases 
cited. 

But  there  is  sufficient  color  for  the  motion 
to  dismiss  to  warrant  us  in  entertaining  the 
motion  to  affirm.  Whitney  v.  Cook,  99  U. 
S.  607;  Hinckley  V.  Morton.  103  U.  S.  764; 
Micas  V.  Williams,  104  U.  S.  556;  The  S.  C. 
Tryon,  105  U.  S.  267;  School-Dist.  v.  Hall. 
106  U.  S.  428,  1  Sup.  Ct.  Rep.  417;  Davies 

^T.  Corbin,  113  U.  S.  687,  5  Sup.  Ct.  Rep.  696. 

gOn  the  merits  we  are  of  opinion  that  this 

•  case  is  governed'by  the  decision  in  the  case 
of  The  Harrisburg,  119  U.  S.  199, 7  Sup.  Ct. 
Rep.  140,  and  that  tliis  appeal  was  taken  for 
delay  only.  In  the  case  of  Tlie  Harrisburg,  it 
was  held  that,  in  the  absence  of  an  act  of 
congress  or  of  a  statute  of  a  state  giving  a 
right  of  action  tlierefor,  a  suit  in  admiralty 
could  not  be  maintained  in  tlie  courts  of 
the  United  States  to  recover  damages  for  the 
death  of  a  human  being  on  the  high  seas  or 
on  waters  navigable  from  the  sea,  which 
was  caused  by  negligence.  It  is  admittal  by 
the  counsel  for  the  libelants  that  the  statute 
Of  New  York,  (Code  Civil  Proc.  §  1902,)  on 
the  subject  of  actions  for  death  by  negli- 
gence, does  not  apply  to  the  present  case,  be- 
cause the  deaths  did  not  occur  within  the 
state  of  New  York,  or  in  waters  subject  to 


Its  Jurisdiction.  It  is  further  to  be  said  that 
that  statute  gives  a  right  of  actiun  only  to 
the  executor  or  administrator  of  the  deceased 
person,  while  the  present  suit  is  brought  by 
widows;  and  that  the  statute  provides  only 
for  a  suit  against  an  individual  person  or  a 
corporation,  and  not  for  a  proceeding  in  rem. 
A  distinction  is  sought  to  be  drawn  between 
the  present  case  and  that  of  The  Harrisburg, 
on  the  ground  that  in  that  case  the  vessel 
was  owned  in  Fennsylrania,  while  here  the 
Alaska  is  a  British  vessel ;  and  that  in  that 
case  the  wrongful  killing  occurred  in  the  wat- 
ers of  the  state  of  Massachusetts,  while  here 
it  occurred  on  the  high  seas.  But  we  see  no 
sound  distinction  between  the  two  cases.  In 
the  case  of  The  Harrisburg.  the  alleged  neg- 
ligence which  resulted  in  ttie  death  occurred 
in  a  sound  of  the  sea  embraced  between  the 
coast  of  Massachusetts  and  the  islands  of 
Martha's  Vineyard  and  Nantucket,  parts  of 
the  state  of  Massachusetts.  The  question 
involved  and  decided  in  that  case  was  whether 
the  admiralty  courts  of  the  United  States 
could  take  cognizance  of  a  suit  to  recover 
damages  for  the  death  of  a  human  being  on 
the  high  seas  or  on  waters  navigable  from 
the  sea,  caused  by  negligence,  in  the  absence 
of  an  act  of  congress  or  a  statute  of  a  state 
giving  a  right  of  action  therefor.  That  ques- 
tion was  answered  by  this  court  in  the  nega- 
tive, and  the  decision  entirely  covers  the 
present  case.  The  motion  to  dismiss  the  ap- 
peal is  denied,  and  the  decree  of  the  circuit 
court  is  affirmed. 

(UO  V.  8. 151) 

BuDB  at  (H.  v,  W£8TCX>rr  et  al. 
(Haroh  18, 1889.) 

1.  F^TBNTS  FOB  iNVBimoirs— AssiemaHT. 

A  provision  in  an  assignment  of  a  patent,  that 
the  net  profits  arising  from  sales,  royalties,  set- 
tlements, or  other  sources  are  to  be  divided  he- 
tween  the  parties  to  the  assignment,  so  as  to 
give  the  patentee  one-f oturtb  thereof,  does  not  la 
any  respect  modify  or  limit  the  absolute  trans- 
fer of  title. 

2.  Same. 

Nor  does  a  clause  appointing  the  assignees  at- 
torneys of  the  patentee,  with  authority  to  nsa 
his  name  whenever  they  deem  proper  in  the 
management  of  the  business  connected  with  the 
ownership  of  the  patent,  restrict  in  any  way  the 
Interest  or  power  of  the  assignees.  Suonaolauaa 
is  simply  unnecessary- 

8.  Sajck— iKTBtiiaiEitBirr— ROTAIAIBS  as  MjusuBa 

or  DAJU.OES. 

In  order  that  a  royalty  may  be  accepted  as  a 
measure  of  damages  against  an  infringer  who  is 
a  stranger  to  the  license  establishing  it,  it  most 
be  paid  or  secured  before  the  infringement  com- 
plained of;  It  must  be  paid  by  such  a  number  of 
persons  as  to  Indicate  a  general  acquiescence  in 
its  reasonableness  by  those  who  have  occasion 
to  use  the  invention;  and  it  must  be  uniform  at 
the  places  where  the  licenses  are  issued. 

4.  Bxus— Pboot  ov  DAKxaas. 

Where  oomplainanta  have  failed  to  establish  a 
royalty  as  measure  of  damages,  and  no  evidence 
of  the  value  of  the  Invention  to  defendants  is  ad- 
duced, except  the  conjectural  estimates  of  wiV 
nesseswho  oad  no  praotioal  knowledge  of  tba 
subject,  a  decree  for  anything  more  toaa  nomli 
nal  daniages  cannot  be  sostained. 
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?  Appeal  from  tbe  Circait  Court  of  the 
United  States  for  the  District  of  Indiana. 
•The  original  complainants,  John  M.  West- 
cott  and  Charles  W.  West,  allege  in  their  bill 
that  they  are  the  owners,  by  assignment  from 
the  patentee,  of  two  patents  to  Hiram  Moore 
for  improvements  in  seeding-machines,  one 
Issued  November  20,  1860,  and  extended  for 
seven  years  from  November  20,  1874,  and 
the  other  Issued  March  28,  1861,  for  seven- 
teen years;  that  since  tbe  assignment  the  de- 
fendants have  made,  used,  and  sold  seeding- 
machines  in  the  district  of  Indiana,  and  in 
Tarious  other  places  in  the  United  States, 
vithout  the  consent  or  license  of  the  com> 
plainants,  and  in  infringement  of  their  pat- 
ents; and  that  tbe  defendants  are  still  en- 
gaged in  sacb  unlawful  acts.  Tbe  complain- 
ants, therefore,  pray  that  the  defendants 
may,  upon  their  best  knowledge  and  infor- 
mation, answer  as  to  the  matters  alleged, 
and  be  compelled  to  account  for  and  pay  to 
the  complainants  tbe  profits  acquired  by 
them,  and  tbe  damages  sustained  by  the 
complainants,  and  be  enjoined  from  m^ing, 
using,  and  vending  tbe  said  machines,  or  any 
part  thereof,  or  any  seeding-machine  made  in 
accordance  therewith,  or  similar  to  those 
heretofore  made,  used,  and  sold  by  them. 
The  bill  was  filed  in  March,  1876.  An  an- 
swer was  filed  in  June  following,  in  which 
the  defendants  admit  that  they  have  been 
and  are  engpaged  in  the  manufacture  and 
sale  of  seeding-machines,  but  deny  that  they 
infringe  either  of  the  patents  or  any  of 
rights  of  the  complainants  under  them,  or 
that  tbe  complainants  have  been  thereby  de- 
prived of  any  profits.  They  also  deny  that 
Hiram  Moore  was  tbe  first  and  original  in- 
yentor  of  the  alleged  improvements  described 
and  claimed  in  the  patents,  and  designate 
several  patents  previously  issued  which,  as 
they  {dlege,  embody  the  substantial  and  ma- 
terial parts  of  the  invention  claimed.  In 
March,  1881,  an  amendment  to  the  answer 
was  allowed,  in  which  the  defendants  deny 
that  tbe  complainants  have  such  title  to  tbe 
patents  as  to  enable  them  to  maintain  the 
suit  against  the  defendants;  setting  up  that 
Son  the  10th  of  Novembw,  1874,  the  com- 
Pplainant  Westcott,  by  an  Instrument  in  Writ- 
ing, assigned  to  Isaac  Einsey  and  Aaron 
Morris  an  undivided  part  of  his  interest  in 
tbe  patents,  which  instrument  is  recorded  in 
tbe  patent-office  of  the  United  States,  and 
that  on  the  4tli  of  February,  1879,  the  said 
Isaac  Kinsey  assigned  one-twelfth  interest  in 
the  patents  to  one  Lowell  L.  Lawrence  and 
the  Wayne  Agricultural  Company,  which  as- 
signment is  also  on  record  in  the  patent-of- 
fice. A  replication  to  the  answer  having 
been  filed,  proofs  were  taken,  and  among 
other  things  the  assignment  by  Moore,  the 
patentee,  to  the  complainants,  and  the  as- 
signment by  Westcott  to  Kinsey  and  Morris, 
mentioned  in  tbe  bill  and  answers,  were  pro- 
duced. They  are  as  follows,  omitting  such 
parts  as  are  not  material  to  the  questions 
presented: 


ASSIONUBNT  OT  UOOBB  TO  VfiSTCOTT   Ain> 

WEST,  AND  OONTUAOT  BETWEEN  THEM. 

"This  agreement,  made  this  sixth  day  of 
October,  Anno  Domini  one  thousand  eight 
hundred  and  seventy-four,  by  and  between 
Hiram  Moore,  residing  near  Ripon,  in  the 
county  of  Fond  du  Lac  and  state  of  Wiscon- 
sin, party  hereto  of  tbe  first  part,  Charles 
W.  West,  of  Cincinnati,  in  the  county  of 
Hamilton  and  state  of  Ohio,  party  hereto  of 
tbe  second  part,  and  John  M.  Westcott,  of 
Milton,  in  tbe  county  of  Wayne  and  state  of 
Indiana,  party  hereto  of  tbe  third  part,  wit- 
nesseth: 

"That  whereas,  sundry  letters  patent  of 
the  United  States  heretofore  Iiave  been  grant* 
ed  to  said  Moore,  which  said  letters  patent 
are  respectively  numbered,  entitled,  and  dat- 
ed as  follows,  to-wit:  No.  80,685,  dated  No- 
vember 20th,  1860,  and  entitled  'Improve- 
ment in  Seed-Drills,'  and  No.  31,819,  dated 
March  26th,  1861,  and  entitled  'Improve- 
ment in  Seed-Drills;'  and  whereas,  the 
said  Moore  is  justly  indebted  unto  the  said 
Charles  W.  West  in  the  full  sum  of  ten 
thousand  dollars,  for  money  advanced  to 
aid  him,  tbe  said  Moore,  in  perfecting  his 
inventions,  and  is  desirous  of  securing  the 
repayment  of  tbe  same;  and  whereas,  the 
said  Westcott  is  desirous  of  acquiring  an 
interest  in  the  inventions  and  letters  pat- 
ent aforesaid,  and  in  any  reissue,  renewal, 
or  extension  thereof:  Now,  therefore,  know« 
all  men  by  these  presents  that  for  and  ioS 
'consideration  of  the  premises,  and  of  tbe* 
sum  of  five  dollars  in  lawful  money  to  me  in 
hand  by  tbe  said  Westcott  and  West,  before 
the  execution  hereof,  paid,  and  of  other  val- 
uable considerations  me  thereunto  moving, 
I,  the  said  Hiram  Moore,  do  hereby  assign, 
sell,  and  set  over  unto  the  said  Charles  W. 
West  and  John  M.  Westcott  the  entire  right, 
title,  and  interest  in  and  to  the  letters  patent 
aforesaid,  and  in  and  to  tbe  inventions  and 
improvements  represented,  shown,  or  de> 
scribed  therein,  including  any  renewal,  rels- 
sue,  or  extension  thereof,  the  same  to  be 
held  and  enjoyed  by  said  West  and  Westcott, 
and  their  legal  representatives,  as  fully  and 
entirely  as  the  same  would  have  been  lield 
and  enjoyed  by  me  had  this  assignment  and 
sale  not  been  made,  to  the  full  end  of  any 
term  or  terms  for  which  tbe  letters  patent 
aforesaid,  or  either  of  them,  have  been,  or 
hereafter  may  be,  granted,  reissued,  renewed, 
or  extended.  I  hereby  further  agree  to  sign 
such  lawful  papers,  and  do  such  lawful  acts, 
as  may  by  the  counsel  learned  in  law  of  the 
said  West  and  Westcott  be  deemed  necessary 
or  expedient  in  order  to  obtain  an  extension 
or  reissue  of  the  patents  aforesaid,  or  to  as- 
sert, maintain,  or  defend  the  rights  secured 
by  said  letters  patent.  It  is  expressly  un- 
derstood, however,  that  the  costs  and  charges 
of  the  proceedings  aforesaid  shall  be  defrayed 
by  said  West  and  Westcott,  as  hereinafter 
provided. 

"In  consideration  of  the  premises,  I  hereby 
farther  make,  constitute,  and  appoint  the 
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■aid  Charles  TIT.  West  and  John  M.  IVescott  my 
trne  and  lawful  attorneys  in  law  and  in  fact, 
with  power  irrevocable,  giving  and  granting 
to  them  full  and  exclasive  and  unreserved 
power  and  authority,  for  me,  and  in  my 
name,  place,  and  stead,  to  assume  and  take 
npon  themselves  the  entire  and  exclusive 
management  and  control  of  the  aforesaid 
letters  patent,  and  of  each  and  every  one  of 
them,  and  to  dispose  of  all  the  rights,  title, 
and  interest  which  I  have  under  the  same, 
and  under  each  and  every  one  of  them,  for 
such  price  or  prices,  upon  such  terms,  and  to 
such  persons,  and  for  such  place  or  places,  as 
they,  my  said  attorneys,  shall  deem  proper.and 
^in  my  name,  place,  and  stead,  and  as  my 
Mown  proper  act  and  deed,  to  sign,  seal,  de- 

•  liver,  and  acknowledge  all  such*deeds  and 
Inslraments  of  writing  as  shall  be  necessary 
or  proper  for  the  granting  or  licensing  to 
others  the  said  rights  under  the  said  letters 
patent,  and  to  each  and  every  of  them,  and 
to  ask,  demand,  sue  for,  and  receive  the  price 
of  fees,  or  any  part  or  parts  thereof,  paid  or 
payable  for  such  grants  or  licenses,  and  in 
my  name  to  execute  and  deliver  receipts  and 
acquittances  therefor,  and  in  my  name  to 
bring  to  account  and  reckoning,  and  to  ask, 
demand,  sue  for,  and  recover  and  receive  of 
and  from  all  and  any  person  whomsoever 
who  may  have  been  or  may  be  manufactur* 
ing  or  selling  said  drills  containing  the  im- 
provements aforesaid,  or  by  any  or  either  of 
them,  snch  reasonable  price  or  fee  for  such  use 
of  Mid  improvements,  or  either  of  them,  as 
my  said  attorneys  shall  deem  proper  and  rea- 
sonable, *  *  *  and  generally  to  do  and 
perform,  and  execute  in  my  name  as  afore- 
said, all  and  whatever  other  acts,  matters,  and 
things  that  tliey  may  deem  expedient  and  req- 
uisite, or  may  he  advised  to  do  in  and  about 
the  premises,  as  fully  and  eSectually,  to  all 
intents  and  purposes,  as  if  I  myself  were 
present  and  did  the  same;  I,  the  said  Hiram 
Moore,  hereby  ratifying,  allowing,  and  con- 
firming, and  agreeing  from  time  to  time,  and 
all  times  hereafter,  to  ratify,  allow,  and  con- 
firm, as  good  and  valid,  all  and  whatsoever 
the  acts,  matters,  and  things  which  my  said 
attorneys  or  their  substitute  shall  lawfully 
do,  or  cause  to  be  done,  in  and  about  the 
premises,  by  virtue  of  these  presents. 
•    ♦     •    The  said  John  M.  Westcott,  for  his 

)  part,  agrees,  at  his  own  cost  and  charges,  to 
procure  the  extension  of  said  letters  patent, 
November  20, 1860,  now  pending,  if  practi- 
cable, including  the  expenses  already  in- 
curred, as  well  as  those  which  hereafter  may 
be  incurred,  in  said  behalf,  which  sum  is  to 
be  paid  absolutely  whether  said  extension  is 
granted  or  not,  and  in  no  event  is  any  part 
of  said  sum  to  be  reclaimed  from,  or  refunded 
or  repaid  by,  said  Moore,  or  to  be  deducted 
from  the  sum  or  sums  collected  under  said 
patents.  It  is  hereby  covenanted  and  agreed, 
by  and  between  the  parties  hereto,  as  follows: 
g  That  from  the  sum  or  sums  collected  under 
t4  the  letters  patent  aforesaid,  from  sales,  roy- 

*  alties,*  or  settlements,  or  from   any  other 
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source,  shall  first  be  deducted  the  costs, 
charges,  and  expenses  of  collecting  the  same, 
including  all  litigation  expenses  save  those 
of  the  extonslon  application,  and  then  the  net 
profits  or  receipts  shall  be  divided  among  the 
parties  hereto  as  follows:  To  Hirara  Moore, 
or  his  legal  representatives,  one-fourth  part; 
to  C.  W.  West,  or  his  legal  representatives, 
one-fourth  part;  to  John  M.  Westcott,  or  his 
legal  representatives,  one-half  part.  In  case 
of  loss  or  failure  to  realize  any  profit  under 
said  patents,  all  litigation  expenses  aforesaid 
are  to  be  paid  by  said  Westcott,  it  being  ex- 
pressly understood  by  the  parties  hereto  that 
under  no  circumstances  are  said  Moore  or 
West  to  incur  any  obligation  or  be  under 
any  liabilities  for  said  expenses.  It  is  further 
agreed  that  John  M.  Westoott  is  to  make  no 
charge  for  his  own  time  spent  in  this  behalf 
nor  is  said  West  to  make  any  charges  for  his 
services.  It  is  also  expressly  u  nderstood  that 
said  Moore's  interest  is  to  continue  during 
and  throughout  the  extended  time  of  the  pat- 
ent of  November  20,  1860.  Should  such  ex. 
tension  be  granted,  the  parties  hereto  hereby 
agree  in  good  faith  to  perform  the  covenants 
between  them  made.  In  testimony  whereof 
the  parties  hereto  have  afllxed  their  hands 
and  seals,  the  day  and  year  first  above  writ- 
ten. 


"HlKAM  MOOKE. 

"C.  W.  West. 
"J.  M.  Wbstcxjtt. 


)  Seal.    [ 


"In  presence  of  Wh.  D.  Baldwin. 

"Mabt.  T.  Falueb." 
assianhkmt  of  westcott  to  h0bbi8  and 
kimset,  and  oontbact  between  them. 

"Whereas,  heretofore,  to- wit,  October  6th, 
1874,  Hiram  Moore,  of  Fond  du  Lac  county, 
Wisconsin,  Charles  W.  West,  of  Cincinnati, 
Ohio,  and  John  M.  Westcott,  of  Milton,  Indi- 
ana, entered  into  a  contract  and  article  of 
agreement  in  relation  to  certain  improve- 
ments in  grain-drills,  for  which  letters-pat- 
ent have  been  issued  to  said  Moore,  No.  80,- 
685,  dated  November  20th,  1860,  and  No. 
31,819,  dated  March  26th,  1861,  in  which 
agreement,  amongst  other  things,  the  said« 
Moore  assigns  and  conveys  to  said  West  one-§ 
fourth,  and  to  said  Westcott* one-half,  and*' 
retains  for  himself  one-fourth  of  said  inter- 
est contained  in  said  letters  patent,  for  said 
improvements  in  said  grain  or  feed-drills.  In 
said  assignment  said  Westoott,  on  his  part, 
agrees,  at  his  own  cost  and  charges,  to  pro- 
cure the  extension  of  said  letters  patent  of 
November  20th,  1860,  including  expenses 
already  incurred,  as  well  as  those  that  may 
hereafter  occur  in  said  behalf,  to  be  paid 
whether  such  extension  be  granted  or  not; 
and  in  no  event  is  said  sum,  or  any  part 
thereof,  to  l>e  reclaimed  from  or  refunded  by 
said  Moore,  and  that  from  sums  collected 
under  said  letters  patent,  from  sales,  royal- 
ties, or  settlements,  or  from  any  other  source, 
shall  first  be  deducted  the  costs,  charges,  and 
expenses  of  collecting  the  same,  including  all 
litigation  expenses,  save  those  of  the  extea- 
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tion  application,  and  then  the  net  profits  or 
receipts  shall  be  divided  among  said  parties, 
— to  said  Moore  one-fourth,  said  West  one- 
fourth,  and  said  Westcott  one-lialf  part.  In 
case  of  loss  or  failure  to  realize  any  profits 
under  said  patent,  all  litigation  expenses 
aforesaid  are  to  be  paid  by  said  Westcott,  said 
Moore  or  West  to  be  under  no  liabilities  .for 
said  expenses.  Said  Westcott  is  to  make  no 
charge  for  his  own  time  spent  in  this  belialf , 
nor  is  said  West  to  make  any  charge  for  his 
services.  Said  Moore's  interest  is  to  continue 
during  and  throughout  the  extended  term  of 
the  patent  of  November  20th,  1860,  should 
such  extension  be  granted.  And  whereas,  in 
consideration  of  the  foregoing,  Isaac  Kinsey 
and  Aaron  Morris,  of  Milton,  in  Wayne  coun- 
ty, Indiana,  are  desirous  of  obtaining  an  inter- 
est in  said  letters  patent,  they  thereby  agree  to 
and  with  said  John  M.  Westcott,  of  the  same 
place,  to  severally  take  an  equal  interest 
with  him  in  the  same.  Therefore  this  arti- 
cle of  agreement  witnesseth  that  said  John 
M.  Westcott  hereby  agrees  to  and  with  said 
Isaac  Kinsey  and  Aaron  Morris,  and  does 
hereby  set  over  and  assign  to  each  of  them, 
one-third  part  of  his  one-half  interest,  retain- 
ing one-third  part  himself  in  said  letters  pat- 
ent; and  said  Kinsey  and  Morris,  fully  un- 
derstanding  the  original  agreement  men- 
^Uoned,  do  hereby  agree  to  and  with  said 
•  Westcott  to  be  at* one-third  expense  each 
with  said  Westcott  jointly,  as  set  forth  in 
said  agreement,  and  shall  be  equally  entitled 
and  receive  one-third  profit  or  proceeds,  if 
any,  in  said  one-half  interest,  and  in  all 
things  pertaining  hereto  to  be  governed  by 
this  and  tlie  original  contract  and  agreement. 
In  witness  whereof  we  have  hereunto  set  our 
hands  and  affixed  our  seals  this  10th  day  of 
November,  1874. 

"J.  M.  Westcott.    [Seal.] 

"ISAAO  KiMSBT.  t'^^'J 

"Aakon  Morbis.  [Seal.]" 
In  May,  1881,  the  case  was  brought  to  a 
hearing  on  the  pleadings  and  proofs,  and  the 
court  held  that  the  patents  to  Moore  were 
valid;  that  he  was  the  original  and  first  in- 
ventor of  the  improvements  specified  in 
them,  and  that  the  title  to  tbem  was  vested 
in  the  complainants;  that  the  defendants 
had  infringed  the  first  and  second  claims  of 
the  patent  of  1860,  and  the  sixth  claim  of  the 
patent  of  1861,  and  that  complainants  were 
entitled  to  recover  the  profits  and  gains  which 
had  accrued  to  the  defendants  from  the  man- 
ufacture, use,  and  sale  of  the  improvements 
specified  in  those  claims;  and  ordered  a  refer- 
ence to  one  of  the  masters  of  the  court  to  as- 
certain, state,  and  report  an  account  of  the 
gains  and  profits  which  the  defendants  or 
either  of  them  had  received  by  infringing 
the  said  claims,  as  well  as  the  damages  the 
complainants  had  sustained  thereby.  The 
master  thereupon  proceeded  to  comply  with 
the  order,  and  on  the  6th  of  December,  1883, 
made  his  report  to  the  court.  That  report  is 
not  contained  in  the  record,  but  from  refer- 
ences to  it,  and  qaotationa  from  it  in  the 


opinion  of  the  court  in  considering  excep< 
tions  taken  to  it,  it  appears  that  he  reported 
that  the  complainants  waived  all  claim  for 
profits,  and  relied  upon  the  proofs  produced 
as  establishing  a  fixed  license  fee  or  royalty 
as  the  measure  of  damages.  After  stating 
the  testimony  of  the  witnesses  who  had  been 
examined  on  the  point,  be  said  that  it  was 
very  difficult  to  determine  from  this  evidence 
whetlier  it  made  proof  of  such  an  established 
royalty  or  license  fee  as  furnished  a  criterion 
upon  which  to  estimate  complainant's  dam-e 
ages.  • 

•The  proof  on  the  subject  of  damages  was* 
thus  stated  in  his  report:  "It  is  proved  that 
the  Wayne  Agricultural  Company  paid  the 
royalty  of  81  for  one-horse  machines,  and  $2 
for  two-horse  machines,  for  four  years. — s 
sum  which,  in  the  absence  of  evidence  to  the 
contrary,  may  be  regarded  as  reasonable. 
Mast  &  Co.  paid  between  $2,000  and  93.000 
in  cash  and  conceded  privileges,  which  West- 
cott estimates  to  have  been  worth  as  much 
more,  for  infringement.  It  Is  true  Westcott 
threatened  suit,  and  when  money  is  paid  un- 
der threat  of  suit,  merely  as  the  price  of 
peace,  it  furnishes  no  evidence  of  the  amount 
or  value  of  the  real  claim  in  dispute:  but  the 
settlement  made  shows  that  Westcott  was 
paid  something  substantial  for  the  infringe- 
ment, and  that  the  fear  of  litigation  was  a 
small  element  of  the  settlement  itself.  WeeU 
cott  says  that  he  arrived  at  the  amount  hj 
his  estimate  of  the  number  of  the  maohines 
made  by  Mast  &  Co.  and  other  considerations 
which  are  explained  in  Mast's  deposition. 
Mast  says  no  estimate  was  made  of  thenum* 
her  of  machines.  Westcott  says  he  gave 
licenses  like  the  one  attached  to  his  deposi- 
tion to  Mast  &>  Co.,  and  to  English  &>  Over. 
Mast  was  examined,  but  not  interrogated,  on 
that  point.  Mr.  English,  the  active  mac  in 
the  firm  of  English  &  Over,  says  he  does  not 
recollect  whether  they  took  a  license  or  not." 
Notwithstanding  the  difficulty  expressed 
by  him,  the  master  reported  that  the  defend- 
ants had  made  and  sold  800  infringing  one- 
horse  machines,  and  that  complainants'  dam- 
ages on  that  account  were  8800 ;  and  that  de- 
fendants had  made  and  sold  800  infringing 
two-horse  machines,  and  the  complainant's 
damages  on  that  account  were  8Ii600, — mak- 
ing 82,400damages  in  full.  The  court,  after  a 
full  consideration  of  the  exceptions,  came  to 
the  conclusion  that  without  further  evidence 
the  complainants  were  entitled  to  only  nom- 
inal damages,  and  entered  an  order  that  the 
case  be  recommitted  to  the  master,  with  di- 
rections to  admit  further  evidence  as  to  dam- 
ages, and  to  report  the  same,  with  his  con- 
clusions of  law.  On  the  23d  of  April,  1885,^ 
the  master  made  a  second  report,  in  which,* 
among  other  things,  he  stated  that  the*iddi-* 
tional  evidence  taken  by  him  did  not  strength- 
en the  proofs  previously  made  in  support  of 
the  claim  that  the  complainants  had  estab- 
lished a  license  fee  or  royalty,  which  fur- 
nished a  criterion  by  which  to  estimate  the 
damages.    He  found  that  between  1870  and 
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May,  1881,  the  defendants  had  made  and 
put  on  the  market  about  2,000  drills  which 
infringed  "the  elements  of  the  combina- 
tion covered  by  the  first  claim,"  one-half 
of  which  were  one-horse  and  one-half  two- 
horse  drills.  He  then  considered  the  value 
of  the  claim  or  combination  to  defendants, 
who  had  used  it  in  violation  of  complainants' 
rights,  and  stated  that  the  evidence  on  this 
subject  was  conflicting;  that  some  of  the 
manufacturers  considered  it  of  so  much  value 
that  during  the  life  of  the  patent  they  had 
paid  a  stipulated  license  for  its  use,  and  that 
afterwards  they  said  it  waa  worth  very  little. 
If  anything,  and  that  it  might  be  true  that 
Its  value  bad  been  impaired  and  destroyed  by 
new  devices  and  improvements;  and  that  the 
value  of  the  combination,  as  estimated  by 
the  witnesses,  varied  from  nothing  to  $6 
per  drill.  He  therefore  reported  that  com- 
plainants were  entitled  to  damages  for  1,000 
one-horse  drills  at  75  cents  eac^,  and  1,000 
two-horse  drills  at  91.50  each,  making  in  all 
•2,250;  but  how  he  arrived  at  the  conclusion 
that  75  cents  on  each  drill  of  one  class,  and 
91>50  on  each  drill  of  the  other  class,  were  the 
actual  damages  sustained,  nowhere  appears. 
£xcepUonswere  taken  to  the  report  on  various 
grounds,  and,  among  others,  that  the  find- 
ings were  based  on  speculation,  and  were 
only  guesses,  both  &s  to  the  number  of  in- 
fringing drills  and  as  to  the  value  of  the  dalm 
inf  ring^,  and  that  it  failed  to  state  any  defi- 
nite foots  or  evidence  as  a  basis  or  ground 
for  the  findings.  In  July.  1885,  the  court 
decreed  that  the  complainants  were  entitled 
to  recover  $1,800  for  the  damages  sustained, 
and  that,  so  far  as  the  master's  report  was 
inconsistent  with  that  decree,  the  exceptions 
to  it  were  sustained,  but  in  other  respects 
the  exceptions  were  overruled.  From  this 
decision  the  appeal  is  taken.  Fending  the 
•nit,  Charles  W.  West,  one  of  the  complain- 
ants, and  George  W.  Bude  and  John  B. 

•  Bude,  two  of  the  defendants,  died,  and  the 
S  lull  was  revived  by  the  substitution  of  the 

*  executors  of  West  in  his  place,  and  the  ad- 
ministrators of  George  W.  Bude  in  his  place, 
and  the  executor  of  John  B.  Bude  in  his 
place. 

Arthur  Stem  and  L.  ffiU,  for  appellants. 
B.  B.  Wood  and  Bdw.  Boyd,  for  appellees. 

Mr.  Justice  Field,  after  stating  the  facts 
as  above,  delivered  the  opinion  of  the  court. 

The  defendants  below,  appellaitts  here, 
seek  a  reversal  of  the  decree  of  the  circuit 
court  upon  several  grounds,  and,  among  oth- 
018,  these:  (1)  That  the  complainants  have 
not  established  a  title  in  themselves  to  the 
patents;  and  (2)  that  they  have  not  proved 
any  damages  for  the  infringement  of  the 
cMms  of  the  patentee.  The  first  of  these 
grounds  rests  upon  the  supposed  effect  of 
the  assignment  executed  by  the  patentee 
to  the  complainants  on  the  6th  of  October, 
1874.  The  instrument  in  its  words  of  trans- 
fer is  amply  full  and  expressive  to  convey  to 
them  bis  entire  interest  in  and  title  to  not 


only  the  patents  then  issned,  but  also  any  re* 

newals  or  extensions  thereof.  His  language 
is:  "I,  the  said  Hiram  Moore,  do  hereby  as- 
sign,  sell,  and  set  over  unto  the  said  Charles 
W.  West  and  John  M.  Westcott  the  entire 
right,  title,  and  interest  in  and  to  the  letters 
patent  aforesaid,  and  in  and  to  the  invention 
and  improvements  represented,  shown,  or 
described  therein,  including  any  renewal,  re- 
issue, or  extension  thereof,  the  same  to  be 
held  and  enjoyed  by  the  said  West  and  West- 
cott, and  their  legal  representatives,  as  fully 
and  entirely  as  the  same  would  have  been 
held  and  enjoyed  by  me  had  this  assignment 
and  sale  not  been  made,  to  the  full  end  of  any 
term  or  terms  for  which  the  letters  patent 
aforesaid,  or  either  of  them,  have  been,  or 
hereafter  may  be,  granted,  reissued,  renewed 
or  extended."  Nothing  could  add  to  the  forcen 
of  this  language.  The  concluding  provision,  % 
that  the  net  profits  arising  from  sales*  royal-* 
ties,  or  settlements,  or  other  source,  are  to  be 
divided  between  the  parties  to  the  assignment 
so  as  to  give  the  patentee  one-fourth  thereof, 
does  not,  in  any  respect,  modify  or  limit  the 
absolute  transfer  of  tiUe.  It  is  a  provision 
'by  which  the  consideration  for  the  transfer 
is  to  be  paid  to  the  grantor  out  of  the  net 
profits  made.  It  reserves  to  him  no  control 
over  the  patents  or  their  use  or  disposal,  or 
any  power  to  interfere  with  the  management 
of  the  business  growing  out  of  their  owner- 
ship. The  clause  appointing  the  assignees 
attorneys  of  the  grantor,  with  authority  to 
use  his  name  whenever  they  deem  proper 
in  such  management,  does  not  restrict  in 
any  way  the  power  of  the  assignees  after  the 
transfer  of  the  property.  It  was  inserted, 
perhaps,  from  overcaution,  but  it  was  un- 
necessary. The  assignees  were  under  no  ob- 
ligation to  consult  him  in  the  management 
of  the  property.  Their  own  interests  were  a 
sufficient  guaranty  of  a  judicious  exercise  of 
their  power  of  disposition.  The  assigrnment 
of  Westcott  to  Einsey  and  Morris  does  speak 
of  an  interest  possessed  by  him  in  the  pat- 
ents, but  it  explains  what  that  interest  is, 
viz.,  one-half  part  of  the  net  profits  from  the 
patents,  arising  from  sales,  royalties,  or  set- 
tlements, or  other  source,  and  it  refers  to  the 
original  assignment  of  the  patentee  to  West 
and  Westcott.  It  follows  that  the  conten- 
tion of  the  defendants  that  the  complainants 
have  not  established  their  title  to  the  patents 
is  not  sustained.  The  complainants  do  not 
hold  the  property  as  trustees  for  the  benefit 
of  the  patentee;  they  are  only  trustees  for 
him  of  one-fourth  of  the  profits  which  may 
be  received  by  them.  Tilghroan  v.  Proctor, 
125  U.  S.  136,  143,  8  Sup.  Ct.  Bep.  894. 

The  second  ground  of  the  appellanto  is,  we 
think,  well  taken.  The  master  reported  in 
his  first  report  that  the  complainants  waived 
all  claim  for  profits  arising  from  the  manu- 
facture, use,  and  sale  of  the  patented  ma- 
chines, and  relied  upon  the  proofs  as  estab- 
lishing such  a  fixed  royalty  or  license  fee  as 
would  furnish  a  criterion  by  which  to  esti- 
mate complainants'  damages;  and,  proceed- 
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ing  upon  that  view,  he  fonnd  from  two  in- 
^stances,  and  perhaps  a  third    instance,   in 

•  which  a  specified  sum  had  been  paid  for  the 

•  use  of  the  mnchines,  or  for  the  priviIege*of 
making  and  selling  them,  that  the  complain- 
ants had  suffered  damages  on  each  one-horse 
machine  used  by  the  defendants  of  one  dol- 
lar, and  on  each  two-horse  machine  used  by 
them  of  two  dollars.  One  of  the  instances 
relied  upon  was  that  of  the  Wayne  Agricult- 
ural Company,  which  hud  paid  the  sums 
named  for  the  use  of  the  macliines  for  four 
years.  It  is  not  clear  when  the  payment 
was  made,  but  it  would  seem  that  it  was 
made  in  part  under  a  threat  of  suit,  and  in 
part  as  the  result  of  an  arbitration  after  liti> 
gation  on  the  subject  had  been  commenced, 
and  to  avoid  future  litigation.  It  is  clear 
that  a  payment  of  any  sum  in  settlement  of 
a  claim  for  an  alleged  infringement  cannot 
be  talven  as  a  standard  to  measure  the  value 
of  the  improvements  patented,  in  determin- 
ing the  damages  sustained  by  the  owners  of 
the  patent  in  other  cases  of  infringement. 
Many  considerations  other  than  the  value  of 
the  improvements  patented  may  induce  the 
payment  In  such  cases.  The  avoidance  of 
the  risk  and  expense  of  litigation  will  always 
be  a  potential  motive  for  a  settlement.  The 
second  instance  relied  upon  is  that  of  a  cor- 
poration by  the  name  of  P.  F.  Mast  &  Co., 
which  bad  obtained  a  license  to  manufact- 
ure grain-drills  and  seeders  at  SpringBeld, 
Ohio,  and  to  sell  the  same  within  the  United 
States,  upon  an  agreement  to  pay  one  dollar 
for  every  one-horse  drill  or  seeder  and  two 
dollars  for  every  two-horse  drill,  provided 
that  if  the  fee  were  paid  upon  the  days  des- 
ignated for  semi-annual  returns,  or  within 
ten  days  thereafter,  a  reduction  of  50  per 
cent,  should  be  made  from  the  fee.  The  cor- 
poration soon  afterwards  changed  Its  feeding 
device,  and  thus  did  not  infringe,  and  it  set- 
tled for  a  portion  of  the  fees;  but  it  does  not 
appear  what  they  were.  It  is  plain,  without 
regard  to  tbe  settlement  had,  that  an  agree- 
ment of  this  kind,  where  the  charge  may  be 
fixed  at  the  pleasure  of  the  owner  of  tbe  pat- 
ent, cannot  be  received  as  evidence  of  the 
value  of  the  improvements  patented  so  as  to 
bind  others  having  no  such  agreement.  The 
third  instance  is  that  of  an  alleged  license  to 
English  &  Over.  The  complainant  West- 
cott  testifies  that  they  continued  to  p<iy  as 
long  as  they  were  in  partnership;  but  how 

^much.orhow  long  that  partnersh  ip  conti  n  1 1  ed, 
edoes  not  appear.    And  Mr.  Over,  a  member 

•  of  that  firm,  does*not  recollect  that  it  ever 
took  a  license.  Westcott  also  testifies  that 
no  other  persons  or  corporations  than  those 
mentioned  ever  took  any  licenses  from  them 
under  the  patents  sued  upon. 

It  is  undoubtedly  true  that  where  there  has 
been  such  a  number  of  sales  by  a  patentee  of 
licenses  to  make,  use,  and  sell  bis  patents  as 
to  establish  a  regular  price  for  a  license,  tliat 
price  may  be  taken  as  a  measure  of  damages 
against  infringers.  That  rule  was  estab- 
lished in  Seymour  t.  McCk>rmick,  16  How. 


480,  and  aSSrmed  in  Corporation  ▼.  Ransom, 
23  How.  487;  Packet  Co.  v.  Sickles,  19  Wall. 
611,  617;  Birdsall  t.  Coolidge,  93  U.  S.  64; 
and  Root  v.  Railway  Co.,  105  U.  S.  189, 197. 
Sales  of  licenses,  made  at  periods  years  apart, 
will  not  establish  any  rule  on  the  subject  and 
determine  the  value  of  the  patent.  Like 
sales  of  ordinary  goo{1s,  they  must  be  com- 
mon, that  is,  of  frequent  occurrence,  to  es- 
tablish such  a  market  price  for  the  article 
that  it  may  be  assumed  to  express,  with  ref- 
erence to  all  similar  articles,  their  salable 
value  at  the  place  designated.  In  order  that 
a  royalty  may  be  accepted  as  a  measure  of 
damages  against  an  Infringer,  who  is  a 
stranger  to  the  license  establishing  it,  it  must 
be  paid  or  secured  before  tbe  infringement 
complained  of;  it  must  be  paid  by  such  a 
number  of  persons  as  to  indicate  a  general 
acquiescence  in  its  reasonableness  by  those 
who  have  occasion  to  use  the  invention;  and 
It  must  be  uniform  at  the  places  where  the 
licenses  are  issued.  Tested  by  these  condi- 
tions, the  sums  paid  in  the  instances  men- 
tioned, upon  which  the  master  relied,  cannot 
be  regarded  as  evidence  of  the  value  to  tbe 
defendants  of  the  invention  patented.  The 
court  below  so  treated  them,  and  held  that 
without  further  evidence  the  complainants 
would  be  entitled  only  to  nominal  damages, 
and  remanded  tbe  case  to  the  master  to  take 
further  evidence.  He  did  so,  but  in  his  sec- 
ond report  he  stated  that  tbe  additional  evi- 
dence did  not  strengthen  the  proofs  previous- 
ly made  in  support  of  the  claim  that  com- 
plainants had  established  a  license  fee  or  roy- 
alty which  furnished  a  criterion  by  which  to 
estimate  the  damages.  He  therefore  pro- 
ceeded to  estimate  the  value  of  the  claim  or 
combination  patented  to  the  defendants,  who« 
had  used  it  in  violation  of  the  complainant's^ 
rights,*and  for  that  purpose  took  the  opin-» 
ions  of  different  persons  on  the  subject.  Of 
tbe  witnesses  produced  by  the  complainants, 
it  does  not  appear  that  any  ever  manufact- 
ured or  used  the  patented  machines.  One  of 
the  principal  witnesses  stated  that  he  bad 
never  read  the  patent,  had  never  seen  a  drill 
made  like  that  described,  had  no  experience 
in  the  matter  of  licenses,  and  that  he  placed 
his  estimate  of  the  value  of  tbe  claim  patent- 
ed at  what  he  considered  would  be  a  fair  rec- 
ompense to  the  inventor.  The  estimates  of 
all  the  witnesses  of  the  complainants  were 
merely  conjectural;  that  is,  were  made  with- 
out having  knowledge  of  any  saving  secured 
either  in  the  cost  of  the  machine  or  in  the  la- 
bor required  for  its  use,  tiiey  simply  stating 
that  they  considered  that  the  amounts  nam^ 
by  them  would  be  a  reasonable  and  fair  roy- 
alty or  license  fee  for  the  patented  drill. 
Naturally  estimates  founded  upon  supposed 
but  not  known  benefits  were  widely  apart, 
varying  from  three  to  six  dollars  for  a  two- 
horse  drill,  and  half  those  sums  for  a  single- 
horse  drill.  On  the  other  hand,  witnesses 
produced  by  the  defendants,  who  had  exam- 
ined, and  some  of  whom  had  used,  the  pat- 
ented drills,  stated  that  they  did  not  consider 
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fhem  of  any  more  utility  than  other  seeding 
drills  in  use,  and  that  they  did  not  bring  any 
greater  price  in  the  market.  The  master 
does  not  appear  to  have  given  weight  to  the 
Judgment  of  any  of  the  witnesses,  but  con- 
cluded, though  by  what  process  of  reason- 
ing is  not  perceived,  that  75  cents  on  each 
one-horse  drill,  and  double  that  sum  on  each 
two-horse  drill,  would  be  the  proper  amount 
to  allow;  and  as  he  had  found,  though  npon 
testimony  equally  loose  and  insufficient,  that 
there  were  1,000  one-horse  drills,  and  an 
eqnal  number  of  two-horse  drills,  he  re- 
ported that  the  complainants  were  entitled 
to  $2,250  as  damages.  The  court  waa  not 
satisfied  with  his  conclusion,  and,  without 
stating  the  ground  of  its  action,  ordered  the 
amount  to  be  reduced  to  81>800  as  damages 
which  the  plaintiff  should  recover,  besides 
costs,  and  S150  fee  for  the  master,  sustain- 
ing the  exceptions  to  the  report  so  far  as  it 
was  inconsistent  with  that  decree,  and  in 
^  other  respects  overruling  them. 

*  The  action  of  the  court  is  subject  to  the 

•  same  objection  as*the  report  of  the  master. 
The  ruling  that  a  royalty  was  established,  as 
made  in  the  first  report,  had  been  repudiated 
by  it,  and  no  evidence  of  the  value  of  the  in- 
vention to  the  defendants  was  adduced  except 
the  conjectural  estimates  stated;  and  they 
furnished  no  satisfactory  l>a8is  for  any  dam- 
ages, much  less  data  which  authorized  the 
specific  finding  made  as  to  the  damages  for 
each  drill  us^.  Opinions  not  founded  on 
knowledge  were  of  no  valne.  Conclusions 
from  such  opinions  were  at  best  mere  guesses. 
By  the  decision  rendered  a  settled  rule  of  law 
was  violated,  that  actual,  not  speculative, 
damages  must  be  shown,  and  by  clear  and 
definite  proof,  to  warrant  a  recovery  for  the 
infringement  of  a  patent.  As  was  said  long 
ago  by  this  court:  "Actual  damages  must 
be  calculated,  not  imagined,  and  an  arith- 
metical calculation  cannot  be  made  without 
certain  data  on  which  to  make  it."  Corpo- 
ration V.  Bansom,  23  How.  487,  488.  There 
was  no  question  in  this  case  of  damages  aris- 
ing from  lost  sales,  or  injurious  competition. 
for  no  machines  had  been  manufactured  and 
put  on  the  market  by  the  patentee,  or  by  the 
complainants,  bis  assignees.  No  legal 
ground  being  shown  for  the  recovery  of  spe- 
cific damages  for  the  alleged  infringement  of 
the  patents,  tlie  decree  must  be  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
a  decree  for  the  complainants  for  nominal 
damages;  and  it  is  so  ordered. 


(12»  U.  S.  397) 

LnrsBFOOL  &  G.  W.  Steam  Co.  e.  Fhenix 
Ins.  Co.! 

(March  6, 1889.) 

1.  Common  Cabrieks — Who  abb. 

Ooods  were  shipped  by  the  owner  upon  a 
steamer  belonglDg  to  the  appelbmt,  alone  with 
a  large  amonnt  of  merchandise  belonguig  to 
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other  parties.  The  steamer  performed  regular 
service  in  the  transportation  of  merchandise  for 
hire  between  the  porta  of  Liverpool  and  New 
York.  Held^  that  the  appellant  was  liable  as  a 
common  earner. 

2.  Samb— Rebtbictino  LiABiLrrr. 

A  clause  in  the  hill  of  lading  under  which 
the  goods  were  shipped,  exempting  the  appel- 
lant from  liability  for  loss  caused  oy  perils  of 
the  sea,  did  not  exempt  it  from  liability  for  a  loss 
caused  by  one  of  such  perils  to  which  the  negli- 
gence of  its  servants  contributed. 

8.  Same. 

A  clause  in  the  bill  of  lading  exempting  the 
carrier  from  liability  for  loss  caused  by  the  neg- 
ligence of  its  servants  will  be  held  invalid  in  the 
federal  courts,  although  the  law  of  the  state 
where  the  bill  of  lading  was  executed  may  be 
otherwise. 

4.  Bams— CoNTLioT  o»  Laws. 

Such  a  clause  is  valid  by  the  laws  of  Great 
Britain,  and  the  appellant  was  an  English  cor- 
poration, and  the  goods  In  question  were  shipped 
to  an  English  port  But  the  bill  of  lading  was 
made  and  dated  at  New  Tork  by  an  agent  of 
the  company  residing  there.  It  contained  no 
indication  that  the  owners  of  the  steamer  were 
English,  or  that  their  place  of  business  was  in 
England.  By  Its  provisions  general  average  waa 
to  be  computed,  not  by  any  local  law,  but  "ao- 
cording  to  York-Antwerp  rules, "  and  the  ship- 
per was  an  American.  Held,  that  the  law  of 
this  country  must  prevail  in  determining  the 
vaUdity  of  ttie  blU  of  lading. 

6.  Sam>— Right  to  Ikbobakcb. 

Where  a  part  of  the  goods  was  shipped  from 
an  inland  point  under  a  throngh  bill  of  lading 
which  contained  two  sets  of  conditions,  the  first 
set  relating  exclusively  to  land  carriage  by 
certain  raUroads,  and  tne  second  to  the  ooean 
transportation  by  the  steamer,  the  appellant 
could  not  avail  itself  of  a  clause  contained  in  the 
first  set  of  conditions  concerning  the  right  of  the 
carrier  to  have  the  benefit  of  any  insurance  on 
the  goods  for  the  Una  of  which  it  might  be  liable. 

8.  IfABUnt  ImUBANOli— SCBBOOATtON. 

Where  the  goods  shipi)ed  on  the  steamer  are 
lost  at  sea,  through  the  negligence  of  the  car- 
rier, and  the  insurance  on  them  has  been  paid 
to  the  shipper,  the  insurance  company  is  en- 
titled to  be  subrogated  to  the  rights  of  the  ship, 
per,  against  the  carrier. 

7.  EviDBNCB— Judicial  Notiob— Fobbion  laAwa, 

The  courts  of  this  country  will  not  take  cog- 
nizance of  a  statute  of  Great  Britain,  unless  avLoa 
statute  lias  been  pleaded  and  proved. 

Appeal  from  the  Circuit  Conrt  of  the  United 
States  for  the  Eastern  District  of  New  York. 

F.  A.  Wilcox  and  S.  P.  Nash,  for  appeU 
lant.     Wm.  Allen  Butler,  for  appellee.  ,. 

Gkat,  J.  *This  is  an  appeal  by  a  steam-* 
ship  company  from  a  decree  rendered  against 
it  upon  a  libel  in  admiralty,  "in  acaoseof  ao. 
tion  arising  from  breach  of  contract,  "brought 
by  an  insurance  company,  claiming  to  be  sub- 
rogated to  the  righte  of  the  owners  of  goods 
shipped  on  board  the  Montana,  one  of  the 
appellant's  steam-ships,  at  New  York,  to  be 
carried  to  Liverpool,  and  lost  or  damaged  by 
her  stranding,  because  of  the  negligence  at 
her  master  and  officers,  in  Holyhead  bay,  on 
the  coast  of  Wales,  before  reaching  her  desti- 
nation. In  behalf  of  the  appellant,  it  was 
contended  that  the  loss  was  caused  by  perils 
of  the  sea,  without  any  negligence  on  the 
part  of  master  and  odlcers ;  that  the  appellant 
was  not  a  common  carrier;  that^it  was  ex* 
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empt  from  IlaUIlty  by  the  terms  of  the  bills 
of  lading;  and  that  the  libelant  had  not  been 
subrogated  to  the  rights  of  the  owners  of  the 
goods. 

It  is  to  be  remembered  that  the  jnrlsdio- 
tion  of  this  court  to  review  the  decree  below 
is  limited  to  questions  of  law,  and  does  not 
extend  to  questions  of  fuct.  Act  Feb.  16, 
1875,  0.  77,  §  1,  18  St.  315:  The  Gazelle,  128 
« n.  8.  474,  484,  ante,  189,  and  cases  there 
9<dted.    In  the  findings  of  fact  the  circuit 

*  court,  after  stating,  Idteuch  detail,  the  course 
of  the  ship's  voyage,  the  conduct  of  her  mas- 
ter and  officers,  the  position  and  character  of 
the  various  lighthouses  and  other  safeguards 
which  she  passed,  and  other  attendant  cir- 
cumstances i  mmed  iately  precedi  ng  the  strand- 
ing, distinctly  finds  as  facts:  "Those  in 
charge  of  the  navigation  of  the  Montana  were 
negligent,  In  that,  without  having  taken 
cross-bearings  of  the  light  at  South  Stack, 
and  so  determined  their  distance  from  the 
light,  they  took  an  east  three-quarters  south 
course  before  passing  the  Skerries,  and  with- 
out seeing  the  Skerries  light;  and  in  that 
thqr  continued  at  full  speed  aflier  hearing  the 
fog^gun  at  North  Stack;  and  in  that  they 
took  a  north-east  by  east  magnetic  course  on 
bearing  said  fog-gun,  inst^  of  stopping 
and  liacklng  and  t&ing  a  westerly  course  out 
of  Holyhead  bay;  and  In  that  they  did  not 
ascertain  their  position  in  Holyhead  bay  by 
means  of  the  lights  and  fog-signals,  or  by 
the  use  of  the  lead,  or  by  stopping  until  they 
should,  by  those  means  or  otherwise,  learn 
where  their  ship  was."  "On  the  foregoing 
facts,"  the  only  conclusion  of  law  stated  by 
the  circuit  court  (except  those  affecting  the 
tight  of  subrogation  and  the  amount  to  be 
lecovered)  Is  in  these  words:  "The  strand- 
ing of  the  Montana,  and  the  consequent  dam- 
age to  her  cargo,  having  been  the  direct  result 
of  the  negligence  of  the  master  and  officers 
of  the  steamer,  the  respondent  is  liable  there- 
for. "  Negligence  is  not  here  stated  as  a  con- 
clusion of  law.  but  assumed  as  a  fact  already 
found.  The  conclusion  of  law  is,  in  effect, 
that,  such  being  the  fact,  the  respondent  is 
liable,  notwithstanding  any  clause  in  the  bills 
(MC  lading. 

The  question  of  n^llgence  is  fully  and 
satisfactorily  discussed  in  the  opinion  of  the 
district  court  reported  in  17  Fed.  Bep.  377, 
and  in  that  of  the  circuit  court,  reported  in 
22  Blatchf.  372,  22  Fed.  Bep.  715.  It  is 
largely,  if  not  wholly,  a  question  of  fact,  the 
decision  of  which  by  the  circuit  court  cannot 
be  reviewed  here;  and,  so  far  as  it  can  pos- 
sibly be  held  to  be  or  to  involve  a  question 
at  law,  it  is  sufficient  to  say  that  the  circum- 
stances of  the  case,  as  found  by  the  circuit 
court,  clearly  warrant,  if  they  do  not  require, 
t.a  court  or  jury,  charged  with  the  duty  of 
§  determining  issues  of  fact,  to  find  that  the 

*  stranding  was  owing  to  the  negligence  of  the 
officers  of  the  ship. 

The  contention  that  the  appellant  is  not  a 
common  carrier  may  also  be  shortly  disposed 
of.    By  the  settled  law.  In  the  absence  of 


some  valid  agreement  to  the  contrary,  th» 
owner  of  a  general  ship,  carrying  goods  for 
hire,  whether  employed  in  internal,  in  coast- 
ing, or  in  foreign  commerce,  is  a  commou 
carrier,  with  the  liability  of  an  insurer  against 
all  losses,  except  only  from  such  in'esislible 
causes  as  the  act  of  God  and  public  enemies. 
Moll.  De  J.  Mar.  bk.  2,  c.  2,  §  2;  2  Bac.  Abr. 
"Carrier,"  A;  Barclay  v.  Cucullav  Gana,  3- 
Doug.  389;  2  Kent,  Comni.  598,  699;  Story, 
Bailm.  5  601;  The  Niagara,  21  How.  7,  28;^ 
The  Lady  Pike,  21  Wall.  1, 14.  In  the  pres- 
ent case  the  circuit  court  has  found  as  facts: 
"The  Montana  was  an  ocean  steamer,  built 
of  Iron,  and  performed  regular  service  as  & 
common  carrier  of  merchandise  and  passen- 
gers  between  the  ports  of  Liverpool,  £ng- 
land,  and  New  York,  In  the  line  commonly 
known  as  the  •  Guion  Line.'  By  her,  and 
by  other  ships  in  that  line,  the  respondent 
was  such  common  carrier.  On  March  2, 
1880,  the  Montana  left  the  port  of  New  York, 
on  one  of  her  regular  voyages,  bound  for 
Liverpool,  England,  with  a  full  cargo,  con- 
sisting of  about  twenty-four  hundred  tons  of 
merchandise,  and  with  passengers."  The 
bills  of  lading,  annexed  to  the  answer  and  to 
the  findings  of  fact,  show  tliat  the  four  ship- 
ments In  question  amounted  to  less  than  180 
tons,  or  hardly  more  than  one-twentieth  part 
of  the  whole  cargo.  It  Is  clear,  therefore, 
upon  this  record,  that  the  appellant  is  a  com- 
mon carrier,  and  liable  as  such,  unless  ex- 
empted by  some  clause  in  the  bills  of  lading. 
In  each  of  the  bills  of  lading,  the  excepted 
perils,  for  loss  or  damage  from  which  it  is 
stipulated  that  the  appellant  shall  not  be  re- 
sponsible, include  "barratry  of  master  or 
mariners,"  and  all  perils  of  the  seas,  rivers, 
or  navigation,  described  more  particularly  in 
oneof  the  bills  of  lading  as  "collision,  strand- 
ing, or  other  peril  of  the  seas,  rivers,  or  nav- 
igation, of  whatever  nature  or  kind  soever, 
and  howsoever  such  collision,  stranding,  orx 
other  peril  may  be  caused,"  and  in  the  otht*r<j| 
three  bills  oi^ading  described  more  generally* 
as  any  "accidents  of  the  seas,  rivers,  and 
steam  navigation,  of  whatever  nature  or  kind 
soever;"  and  each  bill  of  lading  adds,  in  the 
following  words  in  the  one,  and  in  equivalent 
words  in  the  others,  "  whether  arising  from 
the  negligence,  default,  or  eiTor  in  judgment 
of  the  master,  mariners,  engineers,  or  others 
of  the  crew,  or  otherwise  howsoever."  If 
the  bills  of  lading  had  not  contained  the 
clause  last  quoted.  It  is  quite  clear  that  the 
other  clauses  would  not  have  relieved  the  ap- 
pellant from  liability  for  the  damage  to  the 
goods  from  the  stranding  of  the  ship  through 
tlie  negligence  of  her  officers.  Collision  or 
stranding  is,  doubtless,  a  peril  of  the  seaa; 
and  a  policy  of  insurance  against  perils  of 
the  seas  covers  a  loss  by  stranding  or  colli* 
sion,  although  arising  from  the  negligence  of 
the  master  or  crew,  because  the  insurer  as- 
sumes to  indemnify  the  assured  against  losses 
from  particular  perils,  and  the  assured  does 
not  warrant  that  his  servante  shall  use  dus 
care  to  avoid  them.  Insurance  Co.  v.  Sber* 
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wood,  M  How.  351,864.865;  Insurance  Ck). 
▼.  Adams,  123  U.  S.  67, 78, 8Snp.  Ct  Kep.  68 ; 
Oopeland  v.  Insurance  Co.,  2  Mete.  432, 448- 
450.  But  the  ordinary  contract  of  a  carrier 
doesinvolvean  obligation  on  his  part  to  use 
due  care  and  skill  in  navigating  the  vessel  and 
carrying  the  goods;  and,  as  is  everywhere 
hdd,  an  exception,  in  the  bill  of  lading,  of 
perils  of  the  sea  or  other  specified  perils  does 
not  excuse  him  from  that  obligation,  or  ex- 
empt him  from  liability  for  loss  or  damage 
from  one  of  those  perils  to  which  the  negli- 
gence of  himself  or  his  servants  has  contrib- 
uted. Navigation  Co.  T.Bank,  6  How.  844, 
Express  Co.  v.  Kountze.  8  Wall.  342;  Trans- 
portation Co.  V.  Downer,  11  WalL  129;  Grill 
V.  Screw  Co.,  L.  R.  1 C.  P.  600.  and  L.  B.  3  C. 
P.  476;  TheXantho,  L.  B.  12  App.  Gas.  508, 
510.  515. 

We  are  then  brought  to  the  consideration 
of  the  principal  question  in  the  case,  namely. 
the  validity  and  effect  of  that  clause  in  each 
bill  of  lading  by  which  the  appellant  under- 
took to  exempt  itself  from  all  responsibility 
0  for  loss  or  damage  by  perils  of  the  sea,  aris- 
*2  ing  from  negligence  of  the  master  and  crew 
•  of  the  ship.  •  This  question  appears  to  us  to 
be  substantially  determined  by  the  judgment 
of  this  court  in  Bailroad  Co.  v.  LockwM)d,  17 
Wall.  857.  That  case,  indeed,  differed  In  its 
facts  from  the  case  at  bar.  It  was  an  action 
brought  against  a  railroad  corporation  by  a 
drover  who,  while  being  carried  with  his 
cattle  CD  one  of  its  trains  under  an  agreement 
which  it  had  required  him  to  sign,  and  by 
which  he  was  to  pay  certain  rates  for  the 
carriage  of  the  cattle,  to  pass  free  himself, 
and  to  take  the  risks  of  all  injuries  to  him- 
self or  to  them,  was  injured  by  the  negli- 
gence of  the  defendant  or  its  servants.  The 
judgment  for  the  plaintiff,  however,  was  not 
rested  upon  the  form  of  the  agreement,  or 
upon  any  difference  between  railroad  corpor- 
ations and  other  carriers,  or  between  carriers 
by  land  and  carriers  by  sea.  or  between  car- 
riers of  passengers  and  carriers  of  goods,  but 
upon  the  broad  ground  that  no  public  carrier 
is  permitted  by  law  to  stipulate  for  an  exemp- 
tion from  the  consequences  of  the  negligence 
of  himself  or  his  servants.  The  very  ques- 
tion there  at  issue,  defined  at  the  beginning 
of  the  opinion  as  "whether  a  railroad  com- 
pany, carrying  passengers  for  hire,  can  law- 
fully stipulate  not  to  be  answerable  for  their 
own  or  their  servants'  negligence  in  refer- 
ence to  such  carriage,"  was  stated  a  little 
further  on  in  more  general  terms  as  "the 
question  before  propounded,  namely,  wheth- 
er common  carriers  may  excuse  themselves 
from  liability  for  negligence ;"  and  a  negative 
answer  to  the  question  thus  stated  was  a 
necessary  link  in  the  logical  chain  of  conclu- 
sions announced  at  the  end  of  tiie  opinion  as 
constituting  the  ratio  decidendi.  17  Wall. 
359, 368, 384.  The  course  of  reasoning,  sup- 
ported by  elaborate  argument  and  illustra- 
tion, and  by  copious  references  to  authori- 
ties, 1^  which  those  conclusions  were  reached, 
may  be  summed  up  as  follows: 


By  the  common  law  of  England  and  Amer^ 
ica  before  the  declaration  of  independence, 
recognized  by  the  weight  of  English  author- 
ity for  half  a  century  afterwards,  and  upheld© 
by  decisions  of  the  highest  courts  of  many^ 
states  of  the  Union,*common  carriers  couK* 
not  stipulate  for  immunity  for  their  own  or 
their  servants'  negligence.  The  English  rail- 
way and  canal  traflic  act  of  1854,  declaring 
void  all  notices  and  conditions  made  by  those 
classes  of  common  carriers,  except  such  as 
should  be  held  by  the  court  or  judge  before 
whom  the  case  should  be  tried  to  be  just  and 
reasonable,  was  substantially  a  return  to  the 
rule  of  the  common  law.  The  only  import- 
ant modiQcation  by  the  congress  of  the  United 
States  of  the  previously  existing  law  on  this 
subject  is  the  act  of  1851,  to  limit  the  liabil< 
ity  of  ship-owners,  (act  March  3,  1851.  c.  48, 
9  St.  635;  Rev.  St.  §§  4282-4289.)  and  that 
act  leaves  them  liable  without  limit  for  their 
own  negligence,  and  liable  to  the  extent  of 
the  ship  and  freight  for  the  negligence  or  mis- 
conduct of  the  master  and  crew.  The  em- 
ployment of  a  common  carrier  is  a  public  one, 
charging  him  with  the  duty  of  accommodat- 
ing the  public  in  the  line  of  his  employment. 
A  common  carrier  is  such  by  virtue  of  bis 
occupation,  not  by  virtue  of  the  responsibili- 
ties under  which  he  rests.  Even  if  the  ex- 
tent of  those  responsibilities  is  restricted  by 
law  or  by  contract,  the  nature  of  bis  occupsr 
tion  makes  him  a  common  carrier  still.  A 
common  carrier  may  become  a  private  carrier, 
or  a  bailee  for  hire,  when,  as  a  matter  of  ac- 
commodation or  special  engagement,  he  un- 
dertakes to  carry  something  which  it  is  not 
his  business  to  carry.  But  when  a  carrier  baa 
a  regularly  established  business  for  carrying 
all  or  certain  articles,  and  especially  if  that 
carrier  is  a  corporation  created  for  the  pur- 
pose of  the  carrying  trade,  and  the  carriage 
of  the  articles  is  embraced  within  the  scopa 
of  its  chartered  powers,  it  is  a  common  car- 
rier, and  a  special  contract  about  its  respon- 
sibility does  not  divest  it  of  that  character. 
The  fundamental  principle  upon  which  the 
law  of  common  carriers  was  established  was 
to  secure  the  utmost  care  and  diligence  in  the 
performance  of  their  duties.  That  end  was 
effected  in  regard  to  goods,  by  charging  the 
common  carrier  as  an  insurer,  and  in  regard 
to  passengers,  by  exacting  the  highest  degree 
of  carefulness  and  diligence.  A  carrier  who 
stipulates  not  to  be  bound  to  the  exercise  of  ^ 
care  and  diligence  seeks  to  put  off  the  essen-J 
tial  duties  of  his  employment.  *  Nor  can  those* 
duties  be  waived  in  respect  to  his  agents  or 
servants,  especially  where  the  carrier  is  an  ar- 
tificial being,  incapable  of  acting  except  by 
agents  and  servants.  The  law  demands  of 
the  carrier  carefulness  and  diligence  In  per- 
forming the  service;  not  merely  an  abstract 
carefulness  and  diligence  in  proprietors  and 
stockholders  who  take  no  active  part  in  the 
business.  To  admit  such  a  distinction  in  the 
law  of  common  carriers,  as  the  business  is 
now  carried  on,  would  be  subversive  of  the 
very  object  of  the  law.    The  carrier  and  his  . 
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enstomer  do  not  stand  upon  a  footing  of  equal- 
ity. The  Individual  customer  has  no  real 
freedom  of  choice.  He  cannot  afford  to  hig- 
gle or  stand  out,  and  seek  redress  in  the 
courts.  He  prefers  rather  to  nccept  any  bill 
of  lading,  or  to  sign  any  paper,  that  the  carrier 
presents,  and  in  most  cases  lie  lias  no  alter- 
native but  to  do  this,  or  to  abandon  his  busi- 
ness. Special  contracts  between  the  carrier 
and  the  customer,  the  terms  of  which  are  just 
and  reasonable,  and  not  contrary  to  public 
policy,  are  upheld;  such  as  those  exempting 
the  carder  from  responsibility  for  losses  hap- 
pening from  accident,  or  from  dangers  of 
navigation  that  no  human  skill  or  diligence 
can  guard  against;  or  for  money  or  other  val- 
uable articles,  liable  to  be  stolen  or  damaged, 
unless  informed  of  their  character  or  vtdue; 
or  for  perishable  articles  or  live  animals, 
when  injured  without  default  or  negligence 
of  the  carrier.  But  the  law  does  not  allow 
K  public  carrier  to  abandon  altogetlier  his  ob- 
ligations to  the  public,  and  to  stipulate  for 
exemptions  which  are  unreasonable  and  im- 
proper, amounting  to  an  abnegation  of  the 
essential  duties  of  his  employment.  It  being 
against  the  policy  of  the  law  to  allow  stipula- 
tions which  will  relieve  the  railroad  company 
from  the  exercise  of  care  or  diligence,  or 
which,  In  other  words,  will  excuse  it  for  neg- 
ligence in  the  performance  of  its  duty,  the 
company  remains  liable  for  such  negligence. 
This  analysis  of  the  opinion  in  Railroad  Co. 
T.  Lockwood  shows  that  it  affirms  and  rests 
upon  the  doctrine  that  an  express  stipulation 
M  by  any  common  carrier  for  hire,  in  a  contract 
^of  carriage,  that  he  shall  be  exempt  from  lia- 
*  bility  for  losses  caused  *by  the  negligence  of 
himself  or  his  servants,  is  unreasonable  and 
contrary  to  public  policy,  and  consequently 
▼old.  And  such  has  always  been  the  under- 
standing of  this  court,  expressed  in  several 
later  cases.  Express  Co.  v.  Caldwell,  21  Wall. 
264,  268:  Railroad  Co.  v.  Pratt,  22  Wall.  123, 
134;  Bank  v.  Express  Co.,  93  U.  S.  174, 183; 
Railway  Co.  v.  Stevens.  95  U.  S.  655:  Hart 
T.  Railroad  Co.,  112  U.  S.  331, 338. 5  Sup.  Ct. 
Rep.  151;  Insurance  Co.  v.  Transportation 
Co.,  117  U.  S.  312.  322,  6  Sup.  Ct.  Rep.  750, 
1176;  Inman  t.  Railway  Co.,  129  U.  S.  128, 
ante,  249. 

The  general  doctrine  is  nowhere  stated 
more  explicitly  than  in  Hart  t.  Railroad  Co. 
and  Insurance  Co.  v.  Transportation  Co., 
just  cited,  and  there  does  not  appear  to  us  to 
be  anything  in  the  decision  or  opinion  in 
either  of  those  cases  which  supports  the  ap- 
pellant's position.  In  the  one  case,  a  con- 
tract fairly  made  between  a  railroad  company 
and  ttie  owner  of  the  goods,  and  signed  by 
the  latter,  by  which  he  was  to  pay  a  rate  of 
freight  based  on  the  condition  that  the  com- 
pany assumed  liability  only  to  the  extent  of 
an  agreed  valuation  of  the  goods,  even  in 
case  of  loss  or  damage  by  its  negligence,  was 
upheld  as  just  and  reasonable,  because  a 
proper  and  lawful  mode  of  securing  a  due 
proportion  between  the  amount  for  which 
the  carrier  might  be  responsible  and  the  com- 


pensation which  he  received,  and  of  protect^ 
ing  himself  against  extravagant  or  fanciful' 
valuations,  which  is  quite  different  from  ex- 
empting himself  from  all  responsibility  what- 
ever for  the  negligence  of  himself  and  his 
servants.  In  the  other,  the  decision  was 
that,  as  a  common  carrier  might  lawfully  ob- 
tain from  a  third  person  insurance  on  the 
goods  carried  against  loss  by  the  usual  perils, 
though  occasioned  by  negligence  of  the  car- 
rier's servants,  a  stipulation  in  a  bill  of  lad- 
ing that  the  carrier,  when  liable  for  the  loss, 
should  have  the  benefit  of  any  insurance  ef- 
fected on  the  goods,  was  valid  as  t)etween 
the  carrier  and  the  shipper,  even  when  the 
negligence  of  the  carrier's  servants  was  the 
cause  of  the  loss.  Upholding  an  agreement 
by  which  the  carrier  receives  the  bene&t  of 
any  insurance  obtained  by  the  shipper  from^. 
a  third  peraon  is  quite  different  from  permit-^ 
ting  the  carrier  to*3ompel  the  shipper  to  ob-* 
tain  insurance,  or  to  stand  his  own  insurer, 
against  negligence  on  the  part  of  the  carrier. 

It  was  argued  for  the  appellant  that  the 
law  of  New  York,  the  lex  loci  oontraettu, 
was  settled  by  recent  decisions  of  the  court 
of  appeals  of  that  state  in  favor  of  the  right 
of  a  carrier  of  goods  or  passengers,  by  land 
or  water,  to  stipulate  for  exemption  from  all 
liability  for  his  own  negligence.  Mynard  t. 
Railroad  Co.,  71  N.  Y.  180;  Spinetti  v. 
Steamship  Co.,  80  K.  Y.  71.  But  on  this 
subject,  as  on  any  question  depending  upon 
mercantile  law  and  not  upon  local  statute  or 
usage,  it  is  well  settled  that  the  courts  of  the 
United  States  are  not  bound  by  decisions  of 
the  courts  of  the  state,  but  will  exercise  their 
own  judgment,  even  when  their  jurisdiction 
attaches  only  by  reason  of  the  citizenship  of 
the  parties,  in  an  action  at  law  of  which  the 
courts  of  the  state  have  concurrent  jurisdic- 
tion, and  upon  a  contract  made  and  to  be 
performed  within  the  state.  Railroad  Co.  t. 
Lockwood,  17  Wall.  357,  368;  My  rick  ▼. 
Railroad  Co.,  107  U.  S.  102.  1  Sup.  Ct.  Rep. 
425;  Carpenter  v.  Insurance  Co.,  16  Pet. 
495,  511:  Swift  ▼.  Tyson.  Id.  1;  Itailroad 
Co.  V.  Bank,  102  U.  8.  14;  Burgess  v.  SeUg- 
man,  107  U.  S.  20,  33,  2  Sup.  Ct.  Rep.  lU; 
Smith  r.  Alabama,  124  U.  S.  465, 478, 8  Sup. 
Ct.  Rep.  564;  Bucher  t.  Railroad  Co..  125 
U.  S.  555,  583,  8  Sup.  Ct.  Rep.  974.  The  de- 
cisions of  the  state  courts  certainly  cannot 
be  allowed  any  greater  weight  in  the  federal 
courts  when  exercising  the  admiralty  and 
maritime  jurisdiction  exclusively  vested  in 
them  by  the  constitution  of  the  United 
States. 

It  was  also  argned  in  behalf  of  the  appel- 
lant that  the  validity  and  effect  of  this  con- 
tract, to  be  performed  principally  upon  the 
high  seas,  should  be  governed  by  the  general 
maritime  law,  and  that  by  that  law  such 
stipulations  are  valid.  To  this  argument  there 
are  two  answers:  First.  There  is  not  shown 
to  be  any  such  general  maritime  law.  The 
industry  of  the  learned  counsel  for  the  appel- 
lant has  collected  articles  of  codes,  decisions 
of  courts,  and  opinion  of  commentators  .la 
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Prance,  Italy,  Germany,  and  Holland,  tend. 
Ing  to  show  that,  by  the  law  administered  in 
those  countries,  such  a  stipulation  would  be 
valid.  But  tho8e*decisions  and  opinions  do  not 
appear  to  have  been  based  on  general  mari- 
time law,  but  largely,  if  not  wholly,  upon 
provisions  or  omissions  in  the  codes  of  the 
particular  country,  and  it  has  been  said  by 
many  jurists  that  the  law  of  France,  at  least, 
was  otherwise.  See  2  Pard.  Droit  Com.  No. 
542;  4  Goujet  &  Meyer  Diet  Droit  Com. 
.{2d  Ed.)  Voiturier,  Nos.  1,  81;  2  Troplong 
Droit  Civil,  Nos.  894,  910,  942,  and  other 
books  cited  in  Navigation  Co.  v.  Shand,  3 
Moore.  P.  C.  (N.  S.)  272,  278,  285.  286;  25 
Lanrent  Droit  Civil Francais,  No.  582;  Mkl- 
USH,  L.  J.,  in  Cohen  v.  Railway  Co.,  L.  R. 
2  Exch.  Div.  25S,  257.  Second.  The  general 
maritime  law  is  in  force  in  this  country,  or 
in  any  other,  so  far  only  aa  it  has  been  adopt- 
ed by  the  laws  or  usages  thereof ;  and  no  rule 
of  the  general  maritime  law  (if  any  exists) 
concerning  the  validity  of  such  a  stipulation 
as  that  now  before  us  has  ever  been  adopted 
in  the  United  States  or  in  England,  or  recog- 
nized in  the  admiralty  courts  of  either.  The 
Lottawanna,  21  Wall.  558;  The  Scotland, 
105  U.  S.  24,  29.  88;  The  Belgenland,  114 
U.  S.  855,  869,  6  Sup.  Ct.  Rep.  860;  The 
Harrisburg,  119  U.  S.  199,  7  Sup.  Ct.  Kep. 
140;  The  Hamburg,  2  Moore,  P.  C.  (N.  8.) 
289,  819,  Brown.  &  L.  258,  272;  Lloyd  v. 
Onibert,  L.  B.  1  Q.  B.  115, 123. 124,  6  Best 
&  S.  100,  134,  186;  The  Gaetano,  L.  B.  7 
Prob.  Div.  137, 148. 

It  was  argued  in  this  court,  as  it  bad  been 
below,  that  as  the  contract  was  to  be  chiefly 
performed  on  board  of  a  British  vessel,  and 
to  be  finally  completed  in  Great  Britain,  and 
the  damage  occurred  in  Great  Britain,  the 
ease  should  be  determined  by  the  British 
law,  and  that  by  that  law  the  clause  exempt- 
ing the  appellant  from  liability  for  losses  oc- 
casioned by  the  negligence  of  its  servants 
was  valid.  The  circuit  court  declined  to 
yield  to  this  argument,  upon  two  grounds: 

tl)  That  as  the  answer  expressly  admitted 
be  jurisdiction  of  the  circuit  court  asserted 
in  the  libel,  and  the  law  of  Great  Britain  had 
not  been  set  up  in  the  answer  nor  proved  as 
a  fact,  the  case  must  be  decided  according  to 
the  law  of  the  federal  courts  as  a  question  of 
gfeneral  commercial  law;  (2)  that  there  was 
^nothing  in  the  contracts  of  affreightment  to 
*  indicate  a  contracting  in  view  of  any  other 
<  law  tlian  the*  recognized  law  of  such  forum 
In  the  United  tjtates  as  should  have  cogni- 
zance of  suits  on  the  contracts.  22  Blatchf. 
397,  22  Fed.  Rep.  728.  The  law  of  Great 
Britain  since  the  declaration  of  independence 
is  the  law  of  a  foreign  country,  and,  like  any 
other  foreign  law,  is  matter  of  fact,  which 
the  courts  of  this  country  cannot  be  pre- 
sumed to  be  acquainted  with,  or  to  have  ju- 
dicial knowledge  of,  unless  it  is  pleaded  and 
proved.  The  rule  that  the  courts  of  one 
country  cannot  take  cognizance  of  the  law  of 
another  without  plea  and  proof  has  been  con- 
stantly maintained,  at  law  and  in  equity,  in 


England  and  America.  Church  v.  Hubbart, 
2  Cranch,  187,  236;  Ennis  v.  Smith,  14  How. 
400,  426,  427;  Dainese  v.  Hale,  91  U.  S.  13. 
20,  21;  Pierce  v.  Indseth.  106  U.  S.  546,  1 
Sup.  Ct.  Bep.  418;  Ex  parte  Cridland,  3  Yea. 
&  B.  94,  99;  Lloyd  v.  Guibert,  L.  B.  1  Q.  B. 
115,  129.  6  Best  &  S.  100,  142.  In  the  case 
last  cited,  Mr.  J  ustice  TVilles,  delivering 
judgment  in  tlie  exchequer  chamber,  said: 
"In  order  to  preclude  all  misapprehension,  it 
may  be  well  to  add  that  a  party  who  relies 
upon  a  right  or  an  exemption  by  foreign  law 
is  bound  to  bring  such  law  properly  before 
the  court,  and  to  establish  it  in  proof.  Oth- 
erwise the  court,  not  being  entitled  to  notice 
such  law  without  judicial  proof,  must  pro- 
ceed according  to  the  law  of  England."  The 
decision  in  I^mar  v.  Mlcou,  112  U.  S.  452. 

5  Sup.  Ct.  Rep.  221,  and  114  U.  S.  218,  5 
Sup.  Ct.  Bep.  857,  did  not  in  the  least  qualify 
this  rule,  but  only  applied  the  settled  doc- 
trine that  the  circuit  courts  of  the  United 
States,  and  this  court  on  appeal  from  their 
decisions,  take  judicial  notice  of  the  laws  of 
the  several  states  of  the  Union  as  domestio 
laws;  and  it  has  since  been  adjudged,  in  ac- 
cordance with  the  general  rule  as  to  foreign 
law,  that  this  court,  upon  writ  of  error  to 
the  highest  court  of  a  state,  does  not  take 
judicial  notice  of  the  law  of  another  state, 
not  proved  in  that  court  and  made  part  of 
the  record  sent  up,  unless  by  the  local  law 
that  court  takes  judicial  notice  of  it.  Han- 
ley  V.  Donoghue,  116  U.  S.  1, 6  Sup.  Ct.  Rep. 
242;  Benaud  v.  Abbott.  116  U.  S.  277.  285, 

6  Sup.  Ct.  Rep.  1194. 

The  rule  is  as  well  established  in  courts  of 
admiralty  as  in  courts  of  common  law  or 
courts  of  equity.  Chief  Justice  Mabshall, 
delivering  judgmentin  the  earliest  admiralty^ 
appeal  in  which  he  took  part,  said:  "That§ 
the  laws  of  a  foreign*nation,  designed  only* 
for  the  direction  of  its  own  affairs,  are  not 
to  be  noticed  by  the  courts  of  other  countries, 
unless  proved  as  facts,  and  that  this  court, 
with  respect  to  facts,  is  limited  to  the  state- 
ment made  in  the  court  below,  cannot  be 
questioned."  Talbot  v.  Seeman.  1  Crancb, 
1.  38.  And  in  a  recent  case  in  admiralty, 
Mr.  Justice  Bbadlet  said:  "If  a  collision 
should  occur  in  British  waters,  at  least  be- 
tween British  ships,  and  the  injured  party 
should  seek  relief  in  our  courts,  we  would 
administer  justice  according  to  the  British 
law,  so  far  as  the  rights  and  liabilities  of  the 
parties  were  concerned,  provided  it  were 
shown  what  that  law  was.  If  not  shown, 
we  would  apply  our  own  law  to  the  case.  In 
the  French  or  Dutch  tribunals  they  would 
do  the  same."  The  Scotland,  105  U.  S.  24, 
29.  So  Sir  William  Scott,  in  the  high 
court  of  admiralty,  said:  "Upon  all  princi- 
ples of  common  jurisprudence,  foreign  law 
is  always  to  be  proved  as  a  fact."  Le 
Louis,  2  Dod.  210,  241.  To  the  same  effect 
are  the  judgments  of  the  judicial  committee 
of  the  privy  council  in  The  Prince  George,  4 
Moore,  P.  C.  21,  and  The  Peerless,  13  Moore, 
P.  C.  484.  And  in  a  more  recent  case,  cited 
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by  the  appellant.  Sir  Bobert  Phillihokb 
said:  "I  have  no  doubt  whatever  that  those 
who  tely  upon  the  difference  between  the 
foreign  law  and  the  law  of  the  forum  in  which 
the  case  is  brought  are  bound  to  establish 
that  difference  by  competent  evidence. "  Tlie 
Duero,  L.  B.  2  Adm.  &  £cc.  393.  397.  It 
was  therefore  rightly  held  by  the  circuit 
court,  upon  the  pleadings  and  proofs  upon 
which  the  case  had  been  argued,  that  the 
question  whether  the  British  law  differed 
from  our  own  was  not  open. 

But  it  appears  by  the  supplemental  record, 
certified  to  this  court  in  obedience  to  a  writ 
of  certiorari,  that  after  the  circuit  court  had 
delivered  ite  opinion  and  filed  its  findings  of 
fact  and  conclusions  of  law,  and  before  the 
entry  of  a  final  decree,  the  appellant  moved 
for  leave  to  amend  the  answer  by  averring 
the  existence  of  the  Britisli  law,  and  its  ap- 
^plicability  to  this  case,  and  to  prove  that  law; 
^and  that  the  motion  was  denied  by  the  cir* 
•  cult  court,  because  the  proposed 'allegation 
did  not  set  up  any  fact  unlsnown  to  the  ap- 
pellant at  the  time  of  filing  the  original  an- 
swer, and  could  not  be  allowed  under  the 
rules  of  that  court.  22  Blatchf.  402-404,  22 
Fed.  Bep.  730.  On  such  a  question  we  should 
be  slow  to  overrule  a  decision  of  the  cir- 
cuit court.  But  we  are  not  prepared  to  say 
that  if,  upon  full  consideration,  justice 
should  appear  to  require  it,  we  might  not  do 
so,  and  order  the  case  to  be  remanded  to  that 
court,  with  directions  to  allow  the  answer 
to  be  amended  and  proof  of  the  foreign  law 
to  be  introduced.  The  Adeline,  9  Cranch, 
244,  284;  The  Marianna  Flora,  11  Wheat.  1, 
88;  The  Charles  Morgan.  115  U.  S.  69,  5 
Sup.  Ct.  Bep.  1172 ;  Insurance  Co.  v.  Allen, 
121  U.  S.  67,  7  Sup.  a.  Bep.  821;  The  Ga- 
zeUe,  128  U.  S.  474,  ante,  139.  And  the 
question  of  the  effect  which  the  law  of  Great 
Britain,  if  duly  alleged  and  proved,  should 
have  upon  this  case  has  been  fully  and  ably 
argued.  Under  these  circumstances,  we  pre> 
fer  not  to  rest  our  judgment  upon  technical 
grounds  of  pleading  or  evidence,  but,  taking 
we  same  course  as  in  Insurance  Co.  v.  Allen, 
just  cited,  proceed  to  consider  the  question 
of  the  effect  of  the  proof  offered,  if  admitted. 
It  appears  by  the  cases  cited  in  l)ehalf  of 
the  appellant,  and  is  hardly  denied  by  the 
appellee,  thnt  under  the  existing  law  of 
Great  Britain,  as  declared  by  the  latest  de- 
cisions of  her  courts,  common  carriers,  by 
land  or  sea,  except  so  far  as  they  are  con- 
trolled by  the  provisions  of  the  railway  and 
canal  trafilc  act  of  1854,  are  permitted  to  ex- 
empt themselves  by  express  contract  from 
responsibility  for  losses  occasioned  by  negli- 
gence of  their  servants.  The  Duero,  L.  B. 
2  Adm.  &  Ecc.  393;  Taubman  v.  Pacific 
Co.,  26  Law  T.  (N.  S.)  704:  Steel  v.  Steam- 
ship Co.,  L.  B.  3  App.  Cas.  72;  Hallway  Co. 
▼.  Brown,  L.  B.  8  App.  Cas.  703.  It  may 
therefore  be  assumed  that  the  stipulation 
now  in  question,  though  invalid  by  our  law, 
would  be  valid  according  to  the  law  of  Great 
Britain.    The  general  rule  as  to  what  law 


shonld  prevail.  In  case  of  a  conflict  of  laws 
concerning  a  private  contract,  was  concisely 
and  exactly  stated  before  the  declaration  of 
independence  by  Lord  Mansfield,  (as  re- 
ported by  Sir  William  Blackstone,  who  had« 
been  of  counsel  in  the  case,)  as  followsrlj^ 
"The  general  rule.'aetablished  ex  comitate  ef 
Jure  gentium,  is  that  the  place  where  the 
contract  is  made,  and  not  where  the  action 
is  brought,  is  to  be  considered  in  expound- 
ing and  enforcing  the  contract.  But  this 
rule  admits  of  an  exception,  where  the  par- 
ties (at  the  time  of  making  the  contract)  had 
n  view  to  a  different  kingdom."  Kobinson 
v.  Bland,  1 W.  Bl.  234, 256,  258,  2  Burrows^ 
1077,  1078. 

The  recent  decisions  by  eminent  English 
judges,  cited  at  the  bar,  so  clearly  afi9rm  and 
so  strikingly  illustrate  the  rule,  as  applied  to 
cases  more  or  less  resembling  the  case  before 
us,  that  a  full  statement  of  them  will  not  be 
inappropriate. 

In  Navigation  Co.  v.  Shand,  8  Moore,  P.  C. 
(N.  S.)  272,  290,  Lord  Justice  Turner,  de- 
livering judgment  in  the  privy  council,  re- 
versing a  decision  of  the  supreme  court  of 
Mauritius,  said:  "The  general  rule  is  that 
the  law  of  the  country  where  a  contract 
is  made  governs  as  to  the  nature,  the  obliga- 
tion, and  the  interpretation  of  it.  The  pa> 
ties  to  a  contract  are  either  the  subjecto  of 
the  power  there  ruling,  or  as  temporary  resi- 
dents owe  it  a  temporary  allegiance.  In 
either  case,  equally,  they  must  be  understood 
to  submit  to  the  law  there  prevailing,  and  to 
agree  to  its  action  upon  their  contract.  It  is, 
of  course,  immaterial  that  such  agreement  is 
not  expressed  in  terms.  It  is  equally  an 
agreement  in  fact,  presumed  de  jure,  and  a 
foreign  court  interpreting  or  enforcing  it  on 
any  contrary  rule  defeats  the  intention  of  the 
parties,  as  well  as  neglects  to  observe  the 
recognized  comity  of  nations."  It  was  ac- 
cordingly held  that  the  law  of  England,  and 
not  the  French  law  in  force  at  Mauritius, 
governed  the  validity  and  construction  of  a 
contract  made  in  an  English  port  between  an 
English  company  and  an  English  subject  to 
carry  him  thence  by  way  of  Alexandria  and 
Suez  to  Mauritius,  and  containing  a  stipula- 
tion that  the  company  should  not  be  liable 
for  loss  of  passengers'  baggage,  which  the 
court  in  Mauritius  had  held  to  be  invalid  by 
the  French  hiw.  Id.  278.  Lord  Justice  Tub- 
NER  observed  that  it  was  a  satisfaction  to 
Find  that  the  court  of  cassation  in  France^ 
had  pronounced  a  judgment  to  the  same  ef-J 
feet,  under  precisely  similar'circumstances,* 
in  the  case  of  a  French  officer  taking  passage 
at  Hong  Kong,  an  English  possession,  for 
Marseilles  in  France,  under  a  like  contract, 
on  a  ship  of  the  same  company,  which  was 
wrecked  in  the  Bed  sea,  owing  to  the  negli- 
gence of  her  master  and  crew.  Julien  v. 
Oriental  Co.,  imperfectly  stated  in  3  Moora 
P.  C.  (N.  8.)  282,  note,  and  fully  reported  in 
75  Journal  du  Palais,  225,  (1864.) 

The  case  of  Lloyd  v.  Guibert,  6  Best  So  3. 
100,  L.  B.  1  Q.  B.  115,  decided  in  the  queen's 
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tiench  before,  and  In  the  exchequer  chamber 
after,  the  decision  in  the  privy  council  just 
referred  to,  presented  this  peculiar  state  of 
fects:  A  French  ship  owned  by  Frenchmen 
was  chartered  by  tlie  master,  in  pursuance 
of  his  general  authority  as  such,  in  a  Danish 
West  India  island,  to  a  British  subject,  who 
knew  her  to  be  French,  for  a  voyage  from 
St.  Marc,  in  Hayti,  to  Havre,  London,  or 
Liverpool,  at  the  charterer's  option,  and  he 
shipped  a  cargo  from  St.  Marc  to  Liverpool. 
On  the  voyage,  the  ship  sustained  damage 
from  a  storm  whicli  compelled  her  to  put 
into  a  Portuguese  port.  There  the  master 
lawfully  borrowed  money  on  bottomry,  and 
repaired  the  ship,  and  she  carried  her  cargo 
safe  to  Liverpool.  The  bondholder  proceeded 
in  an  English  court  of  admiralty  against  the 
ship,  freight,  and  cargo,  which  being  insuflS- 
eient  to  satisfy  the  bond,  he  brought  an  ac- 
tion at  law  to  recover  the  deficiency  against 
the  owners  of  the  ship;  and  they  abandoned 
the  ship  and  freight  in  such  manner  aa  by 
the  French  law  absolved  them  from  liabUity. 
It  was  held  that  the  French  law  governed  the 
esse,  and  therefore  the  plaintiff  could  not  re- 
cover. It  thus  appears  that  in  that  case  the 
question  of  the  intent  of  the  parties  was  com- 
plicated with  that  of  tlie  lawful  authority  of 
the  master;  and  the  decision  in  the  queen's 
bench  was  put  wholly  upon  the  ground  that 
the  extent  of  his  authority  to  bind  the  ship, 
the  freight,  or  the  owners  was  limited  by  the 
law  of  the  home  port  of  the  ship,  of  which 
her  flag  was  sufficient  notice.  6  Best  &  8. 
100.  That  decision  was  in  accordance  with 
an  earlier  one  of  Mr.  Justice  Stobt,  in  Pope 
V.  Nickerson,  3  Story,  465,  as  well  as  with 
later  ones  in  the  privy  council,  on  appeal 
Mjfrom  the  high  court  of  admiralty,  in  which 
7  the'validity  of  a  bottomry  bond  has  been  de- 
termined by  the  law  prevailing  at  the  home 
port  of  the  ship,  and  not  by  the  law  of  the 
port  where  the  bond  was  given.  The  Kar- 
nak,  L.  B.  2  P.  C.  505.  512;  The  Gsetano,  L. 
B.  7  Prob.  Div.  187.  See,  also.  The  "Wood- 
land, 7  Ben.  110, 118,  14  Biatchf.  499,  503, 
and  104  U.  S.  180. 

The  judgment  in  the  exchequer  chamber 
in  Lloyd  v.  Ouibert  was  put  upon  somewhat 
broader  ground.  Mr.  Justice  Willbs,  in  de- 
livering that  judgment,  said:  "It  is  gener- 
ally agreed  that  tlie  law  of  the  place  where 
the  contract  is  made  is  prima  facie  that 
which  the  parties  intended,  or  ought  to  be 
presumed  tx>  have  adopted,  as  the  footing 
upon  which  they  dealt,  and  that  such  law 
ought  therefore  to  prevail  in  the  absence  of 
circumstances  indicating  a  different  inten- 
tion, as,  for  instance,  that  the  contract  is  to 
be  entirely  performed  elsewhere,  or  that  the 
subject-matter  is  immovable  property  situ- 
ated in  another  country,  and  so  forth;  which 
latter,  though  sometimes  treated  as  distinct 
rules,  appear  more  properly  to  be  classed  as 
exceptions  to  the  more  general  one,  by  rea- 
son of  the  circumstances  indicating  an  in- 
tention to  be  bound  by  a  law  different  from 
tliat  of  the  place  where  the  contract  is  made; 


which  Intention  fa  inferred  from  the  subject- 
matter  and  from  the  surrounding  circum- 
stances, 80  far  as  they  are  relevant  to  con- 
strue and  determine  the  character  of  the  con- 
tract." L.  B.  1  Q.  B.  122,  123,  6  Best  & 
8.138. 

It  was  accordingly  held,  conformably  to  the 
judgment  in  Navigation  Co.  v.  Shand,  above 
cited,  that  tiie  law  of  England,  as  the  law  of 
the  place  of  final  performance  or  port  of  dis- 
charge, did  not  govern  the  case,  because  it 
was  "manifest  that  what  was  to  be  done  at 
Liverpool  was  but  a  small  portion  of  the  en- 
tire service  to  be  rendered,  and  that  the  char- 
acter of  the  contract  cannot  be  determined 
thereby, "  although  as  to  the  mode  of  deliv- 
ery the  usages  of  Liverpool  would  govern. 
L.  E.  1  Q.  B.  125,  126,  6  Best  &  8.  137.  It 
was  then  observed  that  the  law  of  Portugal, 
in  force  where  the  bottomry  bond  was  given, 
could  not  affect  the  case;  that  the  law  of 
Hayti  had  not  been  mentioned  or  relied  upon^ 
in  argument;  and  that,  "in  favor  of  the  law;* 
of  Denmark,  there'ls  the  cardinal  fact  that* 
the  contract  was  made  in  Danish  territory, 
and,  further,  that  the  first  act  done  towards 
performance  was  weighing  anchor  in  a  Dan- 
ish port;"  and  it  was  flniiUy,  upon  a  view  of 
all  the  circumstances  of  the  case,  decided  that 
the  law  of  France,  to  which  the  ship  and  her 
owners  belonged,  must  govern  the  question 
at  Issue.  The  decision  was,  in  substance, 
that  the  presumption  that  the  contract  should 
be  governed  by  the  law  of  Denmark,  in  force 
where  It  was  made,  was  not  overcome  in 
favor  of  the  law  of  England  by  the  fact  that 
the  voyage  was  to  an  English  port  and  the 
charterer  an  Englishman,  nor  in  favor  of  the 
law  of  Portugal  by  the  fact  that  the  bottomry 
bond  was  given  in  a  Portuguese  port ;  but  that 
the  ordinary  presumption  was  overcome  by 
the  consideration  that  French  owners  and  an 
English  charterer,  making  a  charter-party  in 
the  French  language  of  a  French  ship,  in  a 
port  where  both  were  foreigners,  to  be  per- 
formed partly  there  by  weighing  anchor  for 
the  port  of  loading,  (a  place  where  both  par- 
ties would  also  be  foreigners,)  partly  at  that 
port  by  taking  the  cargo  on  board,  principally 
on  the  high  seas,  and  partly  by  Anal  delivery 
in  the  port  of  discharge,  must  have  intended 
to  look  to  the  law  of  France  as  governing  the 
question  of  the  liability  of  the  owner  beyond 
the  value  of  the  ship  and  freight. 

In  two  later  cases,  in  each  of  which  the 
judgment  of  the  queen's  bench  division  was 
affirmed  by  the  court  of  appeal,  the  law  of 
the  place  where  the  contract  was  made  was 
held  to  govern,  notwithstanding  some  of  the 
facts  strongly  pointed  towards  the  applica- 
tion of  another  law, — in  the  one  aise,  to  the 
law  of  the  ship's  flag;  and  in  the  other,  to 
the  law  of  the  port  where  that  part  of  the 
contract  was  to  be  performed,  for  the  non- 
performance of  which  the  suit  was  brought. 
In  the  first  case  a  bill  of  lading,  issued  in 
England,  in  the  English  language,  to  an  En- 
glish subject,  by  a  company  described  therein 
as  an  English  company,  and  in  4act  regis- 
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tend  both  tn  England  and  in  Holland,  for 

goods  shipped  at  Singapore,  an  English  port, 

to  be  carried  to  a  port  in  Java,  a  Dutch  pos- 

e^session,  in  a  vessel  with  a  Dutch  name,  reg- 

■siateredin  Holland,  commanded  bv  a  Dutch 

*  master,  and  carrylng'idie  Dutch  flag,  in  order 
to  obtain  the  privilege  of  trading  with  Java, 
was  held  to  be  governed  by  the  law  of  Eng. 
land,  and  not  by  that  of  Holland,  in  deter< 
mining  the  validity  and  construction  of  a 
clause  exempting  the  company  from  liability 
for  negligence  of  master  and  crew;  and 
Lords  Justices  Brett  and  Lindlet  both  con- 
sidered it  immaterial  whether  the  ship  was 
regarded  as  English  or  Dutch.  Bank  v.  Nav- 
igation Co.,  L.  R.  9  Q.  B.  Div.  118,  and  L. 
B.  10  Q.  B.  Div.  521,  529,  636,  540,  644. 
As  Lord  Justice  LiNSLET  observed:  "This 
conclusion  is  not  at  all  at  variance  with 
Lloyd  v.  Guibert,  but  rather  in  accordance 
with  It.  It  is  true  that  in  that  case  the  law 
of  the  flag  prevailed;  but  the  intention  of  the 
parties  was  admitted  to  be  the  crucial  tost, 
and  the  law  of  the  ship's  flag  was  considered 
as  the  law  intended  by  the  parties  to  govern 
their  contnact,  as  there  really  was  no  other 
law  which  they  could  reasonably  be  supposed 
to  have  contemplated.  The  plaintiff  there 
was  English;  the  defendant  French;  the  lex 
loci  oontraottu  was  Danish;  the  ship  was 
French;  her  master  was  French;  and  the 
contract  was  in  the  French  language.  The 
voyage  was  from  Hayti  to  Liverpool.  The 
facts  here  are  entirely  different,  and  so  Is  the 
Inference  to  be  deduced  from  them.  The 
Ux  loci  oontraetus  was  here  English,  and 
ought  to  prevail  unless  there  Is  some  good 

ground  to  the  contrary.  So  far  from  there 
eing  such  ground,  the  inference  is  very 
strong  that  the  parties  really  intended  to  con- 
tract with  reference  to  English  law. "  L.  B. 
10  Q.  B.  DiT.  640.  In  the  remaining  En- 
gUsh  case,  a  contract  mail e  in  London  be- 
tween two  English  mercantile  houses,  by 
which  one  agreed  to  sell  to  the  other  20,000 
tons  of  Algerian  esparto,  to  be  shipped  by  a 
French  company  at  an  Algerian  port  on 
board  vessels  furnished  by  the  purcliasers  at 
London,  and  to  be  paid  for  by  them  lu  Lon- 
don on  arrival,  was  held  to  be  an  English 
contract,  governed  by  English  law,  notwith- 
standing that  the  shipment  of  the  goods  in 
Algiers  had  been  prevented  by  vis  major, 
which,  by  the  law  of  France  in  force  there, 
„  excused  the  seller  from  pei-forming  the  con- 
S  tract.    Jacobs  v.  Credit  Lyonnais,  L.  B.  12 

•  Q.  B.  Div.  589.  •That  result  was  reached  by 
applying  the  general  rule  expressed  by  Den- 
man,  J.,  in  these  words:  "The  general  rule 
is  that  where  a  contract  is  made  in  England 
between  merchants  carrying  on  business 
here,  as  this  is,  but  to  be  performed  else- 
where, the  construction  of  the  contract,  and 
all  its  incidents,  are  to  be  governed  by  the 
law  of  the  country  where  the  conti-act  is 
made,  unless  there  is  something  to  show  that 
the  intention  of  the  parties  was  that  the  law 
of  the  country  where  the  contract  is  to  be 
performed  should  prevail;"  and  summed  up 


by  the  court  of  appeal,  consisting  of  Bbett, 
M.  B.,  and  Bowen,  L.  J.,  as  follows:  "The 
broad  rule  is  that  the  law  of  a  country  where 
a  contract  is  made  presumably  governs  the 
nature,  the  obligation,  and  the  interpretation 
of  it,  unless  the  contrary  appears  to  be  the 
express  intention  of  the  parties. "  L.  B.  12 
Q.  B.  Div.  596,  597,  600. 

This  court  has  not  heretofore  had  occasion 
to  consider  by  what  law  contracts  like  those 
now  l>efore  us  should  be  expounded.  But  it 
has  often  affirmed  and  acted  on  the  general 
rule,  that  contracts  are  to  be  governed,  as  to 
their  nature,  their  validity,  and  their  inter- 
pretation, by  the  law  of  the  place  where  they 
were  made,  unless  the  contracting  parties 
clearly  appear  to  have  had  some  other  law  in 
view.  Cox  v.  U.  S.,  6  Pet.  172;  Scudder 
V.  Bank,  91  U.  S.  406;  Pritohard  v.  Nor- 
ton, 106  U.  S.  124,  1  Sup.  Ct.  Bep.  102; 
Lamar  t.  Micoo,  114  U.  &  218.  6  Sup.  Ct. 
Bep.  857;  Watts  v.  Camors,  115  U.  S.  353, 
362,  6  Sup.  Ct.  Bep.  91.  The  opinion  in 
Watts  v.  Camors,  Just  cited,  may  require 
a  word  or  two  of  explanation.  It  was  there 
contested  whether,  in  a  charter-party  made 
at  New  Orleans  between  an  English  owner 
and  an  American  charterer  of  an  English 
ship,  for  a  voyage  from  New  Orleans  to 
a  port  on  the  continent  of  Europe,  a  clause 
regulating  the  amount  payable  in  case  of 
any  breach  of  the  contract  was  to  be  con- 
sidered as  liquidating  the  damages,  or  as  & 
penalty  only.  Such  was  the  question  of 
which  the  court  said  that  if  it  depended  upon 
the  intent  of  the  parties,  and  consequently 
upon  the  law  which  they  must  be  presumed 
to  have  had  in  view,  they  "must  be  presumed 
to  look  to  the  general  maritime  law  of  tbe^ 
two  countries,  and  not  to  the  local  law  of  the« 
state  in  which  the  contract  is  signed."*  The* 
choice  there  was  not  between  the  American 
Ihw  and  the  English  law,  but  between  tha 
statutes  and  decisions  of  the  state  of  Louisi- 
ana and  a  rule  of  the  maritime  law  common 
to  the  United  States  and  England. 

Some  reliance  was  placed  by  tlie  appellant 
upon  the  following  observations  of  Mr.  Jus- 
tice Stort,  sitting  in  the  circuit  court:  "If 
a  contract  is  to  be  performed  partly  in  one 
country  and  partly  in  another  country,  it  ad- 
mits of  a  double  aspect,  nay,  it  has  a  doable 
operation,  and  is,  as  to  the  particular  parts, 
to  be  interpreted  distinctively;  that  is,  ac- 
cording to  tlie  laws  of  the  country  where  the 
particular  parts  are  to  be  performed  or  exe- 
cuted. This  would  be  clearly  seen  in  the 
case  of  a  bill  of  lading  of  goods  deliverable  in 
portions  or  parts  at  ports  in  different  coun- 
tries. Indeed,  in  cases  of  contracts  of  af- 
freightment and  shipment,  itmust  often  hap- 
pen that  the  contract  looks  to  different  por- 
tions of  it  to  be  performed  in  different  coun- 
tries; some  portions  at  the  home  port,  some 
at  the  foreign  port,  and  same  at  the  return 
port."  "The  goods  here  were  deliverable  in 
Philadelphia;  and  what  would  bean  effectual 
delivery  thereof,  in  the  sense  of  tne  lan. 
(which  is  sometimes  a  nice  question,)  would^ 
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iMjond  question,  be  settled  by  the  la-w  of 
Pumsylvania.  But  to  what  extent  the  own- 
en  of  the  schooner  are  liable  to  the  shippers 
for  a  non-fulfillment  of  a  contract  of  sh  ipment 
of  the  master — whether  tbej  incur  an  abisolu  te 
or  a  limited  liability — must  depend  upon  the 
nature  and  extent  of  the  authority  which  the 
owners  gave  him,  and  this  is  to  be  measured 
by  the  law  of  Massachusetts,"  where  the  ship 
and  her  owners  belonged.  Pope  v.  Nicker- 
Bon,  3  Story,  465,  484,  485.  But  in  that  case 
the  last  point  stated  was  the  only  one  in  Judg- 
ment; and  the  previous  remarks  evidently 
bad  regard  to  such  distinct  obligations  in- 
cluded in  the  contract  of  aftreightment  as  are 
to  be  performed  in  a  particular  port, — for  in- 
stance, what  would  h«  an  effectual  delivery, 
so  as  to  terminate  the  liability  of  the  carrier, 
which,  In  the  absence  of  express  stipula- 
gtion  on  that  subject,  is  ordinarily  governed 
§by  the  law  or  usage  of  the  port  of  discharge. 
•  Bobertson  v.  Jackson,  2  C.  B.*412;  Lloyd  v. 
Ouibert.  L.  B.  1  Q.  B.  Div.  115, 126,  6  Best 
&  8. 100. 187. 

In  Morgan  v.  Bailroad  Co.,  2  Woods,  244,  a 
contract  made  in  New  York,  by  a  person  re- 
siding there,  with  a  railroad  corporation  hav- 
ing its  principal  office  there,  but  deriving  its 
powers  from  the  laws  of  other  states,  for  the 
conveyance  of  interests  in  railroads  and 
steam-boat  lines,  the  deliveiy  of  property, 
and  the  building  of  a  railroad  in  those  states, 
and  which,  therefore,  might  be  performed 
partly  in  New  York,  and  must  be  performed 
partly  in  the  other  states,  was  held  by  Mr.  Jus- 
tice Braslet,  so  far  as  concerned  the  right 
of  one  party  to  have  the  contract  rescinded 
on  account  of  non-performance  by  the  other 
^ty,  to  be  governed  by  the  law  of  New 
York,  and  not  by  either  of  the  diverse  laws 
of  the  other  states  in  which  parts  of  the  con- 
tract were  to  be  performed. 

In  Hale  v.  Navigation  Co.,  15  Conn.  638, 
646,  goods  were  shipped  at  New  York  for 
Providence,  in  Rhode  Island,  or  Boston,  in 
Massachusetts,  on  a  steam-lxnt  employed  in 
the  business  of  transportation  between  New 
York  and  Providence;  and  an  exemption, 
claimed  by  the  carrier  under  a  public  notice, 
was  disallowed  by  the  supreme  court  of  Con- 
necticut, because  by  the  then  law  of  New 
/  York  the  liability  of  a  common  carrier  could 
'  not  be  limited  by  such  a  notice.  Chief  Jus- 
tice Williams,  delivering  judgment,  said: 
"The  question  is,  by  what  law  is  this  contract 
to  be  governed  ?  The  rule  upon  that  subject 
is  well  settled,  and  has  been  often  recognized 
by  this  court,  that  contracts  are  to  be  con- 
strued according  to  the  laws  of  the  state 
where  made,  unless  it  is  presumed  from  their 
tenor  that  they  were  entered  into  with  a  view 
to  the  laws  of  some  other  state.  There  is 
nothing  in  this  case,  either  from  the  location 
of  the  parties  or  the  nature  of  the  contract, 
which  shows  that  they  could  have  had  any 
other  law  in  view  than  that  of  the  place  where 
it  was  made.  Indeed,  as  the  goods  were 
shipped  to  be  transported  to  Boston  or  Provi- 
dence, there  would  be  the  most  entire  uncer- 


tainty what  was  to  be  the  law  of  the  case  if  ^ 
any  other  rule  was  to  prevail.    We  have^ 
therefore  no  doubt  that  the  law  of  NeV  York,*, 
as  to  the  duties  and  obligations  of  common 
carriers,  is  to  be  the  law  of  the  case." 

In  Dyke  v.  Railway  Co.,  45  N.  Y.  113, 117, 
a  passenger  traveling  upon  a  ticket  by  which 
a  railroad  corporation,  established  in  New 
York,  and  whose  road  extended  from  one 
place  to  another  in  that  state,  passing 
through  the  states  of  Pennsylvania  and  New 
Jersey  by  their  permission,  agreed  to  carry 
him  from  one  to  another  place  in  New  York, 
was  injured  in  Pennsylvania,  by  the  law  of 
which  the  damages  in  actions  against  rail- 
roads for  personal  injury  were  limited  to 
^,000.  The  court  of  appeals  of  New  York 
held  that  the  law  of  Pennsylvania  had  no 
application  to  the  case;  and  Mr.  Justice  Al- 
len, delivering  the  opinion,  referred  to  the 
case  of  Navigation  Co.  v.  Shand,  before  cited, 
as  analogous  in  principle,  and  said:  "The 
contract  was  single,  and  the  performance 
one  continuous  act.  The  defendant  did  not 
undertake  for  one  specific  act,  in  part  per^ 
formance,  in  one  state,  and  another  specific 
and  distinct  act  in  another  of  the  states 
named,  as  to  which  the  parties  could  be  pre- 
sumed to  have  had  in  view  the  laws  and  us- 
ages of  distinct  places.  Whatever  was  done 
in  Pennsylvania  was  a  part  of  the  single  act 
of  transportation  from  Attica  or  Waverly, 
in  the  state  of  New  York,  to  the  city  of  New 
York,  and  in  performance  of  an  obligation 
assumed  and  undertaken  in  this  state,  and 
which  was  indivisible.  The  obligation  was 
created  here,  and  by  force  of  the  laws  of  this 
state,  and  force  and  effect  must  be  given  to 
it  in  conformity  to  the  laws  of  New  York. 
The  performance  was  to  commence  in  New 
York,  and  to  be  fully  completed  in  the  same 
state,  but  liable  to  breach,  partial  or  entire, 
in  the  states  of  Pennsylvania  and  New  Jer^ 
sey,  through  which  the  road  of  the  defend- 
ant  passed;  but  whether  the  contract  was 
broken,  and  if  broken  the  consequences  of 
the  breach,  should  be  determined  by  the  laws 
of  this  state.  It  cannot  be  assumed  that  the 
parties  intended  to  subject  the  contract  to 
the  laws  of  the  other  states,  or  that  their 
rights  and  liabilities  should  be  qualified  or 
varied  by  any  diversities  that  might  exist 
between  the  laws  of  those  states  and  tlie  lex 
loci  oontracttu."  g 

In  McDaniel  v.  Railway  Co.,  24  Iowa,*4l2,* 
417,  cattle  transported  by  a  railroad  company 
from  a  place  in  Iowa  to  a  place  in  Illinois, 
under  a  special  contract  made  in  Iowa,  con- 
taining a  stipulation  that  the  company 
should  be  exempt  from  liability  for  any  dam- 
age, unless  resulting  from  collision  or  de- 
railing of  trains,  were  injured  in  Illinois  by 
the  negligence  of  the  company's  servants; 
and  the  supreme  court  of  Iowa,  Chief  Jus- 
tice Dillon  presiding,  held  the  case  to  be 
governed  by  the  law  of  Iowa,  which  per- 
mitted no  common  carrier  to  exempt  him* 
self  from  the  liability  which  would  exist  in 
the  absence  of  contract.    The  court  said: 
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"The  contract  bdng  entire  and  indlTisible, 
made  in  Iowa,  and  to  be  partly  performed 
here,  it  must,  as  to  its  validity,  nature,  ob- 
ligation, and  interpretation,  be  goTerned  by 
our  iaw.  And  by  our  law,  so  far  as  it  seeks 
to  change  the  common  law,  it  is  wholly  nuga- 
tory and  inoperative.  The  rights  of  the  par- 
ties, then,  are  to  be  determined  under  the 
common  law,  the  same  as  if  no  such  con- 
tract bad  been  made." 

So  in  Pennsylvania  Co.  v.  Falrchild,  69 
111.  260,  where  a  railroad  company  received 
in  Indiana  goods  consigned  to  Leavenworth, 
in  Kansas,  and  carried  them  to  Chicago,  in 
Ulinois,  and  there  delivered  them  to  another 
railroad  company,  in  whose  custody  they 
were  destroyed  by  fire,  the  supreme  court  of 
Illinois  held  that  the  case  must  be  governed 
by  the  law  of  Indiana,  by  which  the  first 
company  was  not  liable  for  the  loss  of  the 
goods  after  they  bad  passed  into  the  custody 
of  the  next  carrier  in  the  line  of  transit. 

The  other  cases  in  the  courts  of  the  sev- 
eral states  cited  at  the  bar  afford  no  certain 
or  satisfactory  guide.  Two  cases,  held  not 
to  be  governed  by  a  statute  of  Pennsylvania, 
providing  that  no  railroad  corporation  should 
be  liable  for  a  loss  of  passenger's  baggage 
beyond  S300,  unless  the  excess  in  value  was 
disclosed  and  paid  for,  were  decided  (wheth- 
er rightly  or  not  we  need  not  consider)  with- 
out much  reference  to  authority,  and  upon 
their  peculiar  circumstances,— the  one  case, 
on  the  ground  that  a  contract  by  a  New  Jer- 
sey corporation  to  carry  a  passenger  and  his 
baggage  from  a  wharf  in  Philadelphia  across 
the  Delaware  river,  in  which  the  states  of 
IS  Pennsylvania  and  New  Jersey  had  equal 
•  rights  of  navigation  and*passage,  and  thence 
through  the  state  of  New  Jersey  to  Atlantic 
City,  was  a  contract  to  be  performed  in  New 
Jersey  and  governed  by  the  law  of  that  state; 
(Brown  v.  Railroad  Co.,  83  Pa.  SL  316;)  and 
the  other  case,  on  the  ground  that  the  bag- 
gage received  at  a  town  in  Pennsylvania,  to 
be  carried  to  New  York  city,  having  been 
lost  after  its  arrival  by  negligence  on  the 
part  of  the  railroad  company,  the  contract, 
80  far  as  concerned  the  delivery,  was  to  be 
governed  by  the  law  of  New  York,  (Curtis 
V.  Railroad  Co.,  74  N.  Y.  116.)  The  sugges- 
tion in  Barter  v.  Wheeler.  49  N.  H.  9,  29, 
that  the  question,  whetlier  the  liability  of  a 
railroad  corporation  for  goods  transported 
through  parts  of  two  states  was  tliat  of  a 
common  carrrier  or  of  a  forwarder  only, 
should  he  governed  by  the  law  of  the  state 
in  which  the  loss  happened,  was  not  neces- 
sary to  the  decision,  and  appears  to  be  based 
on  a  strained  inference  from  the  observa- 
tions of  Mr.  Justice  Stoky  in  Pope  v.  Nlck- 
erson,  alwve  cited.  In  a  later  case,  the  su- 
pi-eme  court  of  New  Hampshire  reserved 
any  expression  of  opinion  upon  a  like  ques- 
tion.   Gray  v.  Jackson,  51  N.  H.  9.  39. 

This  review  of  the  principal  cases  demon- 
strates tliat,  according  to  the  great  prepon- 
derance, if  not  the  uniform  concurrence,  of 
authority,  the  general  rule  that  the  nature. 


the  obligation,  and  the  interpretation  of  aeon* 
tract  are  to  be  governed  by  the  law  of  the 
place  where  it  is  made,  unless  the  parties  at 
the  time  of  making  it  have  some  other  law  in 
view,  requires  a  contract  of  affreightment, 
made  in  one  country  between  citizens  or  resi- 
dents thereof,  and  the  performance  of  which 
begins  there,  to  be  governed  by  the  law  of 
that  country,  unless  the  parties,  when  enter- 
ing into  the  contract,  clearly  manifest  a  mut- 
ual intention  that  it  shall  be  governed  by 
the  law  of  some  other  country.  There  does 
not  appear  to  us  to  be  anything  in  either  of 
the  bills  of  lading  in  the  present  case  tending 
to  show  that  the  contracting  parties  looked 
to  the  law  of  England,  or  to  any  other  law 
than  that  of  the  place  where  the  contract  was 
made.  The  bill  of  lading  for  the  bacon  and, 
hams  was  made  and  dated  at  New  York,  andlg 
signed  by  the  ship's  agent  there.  It*acknowl-» 
edges  that  the  goods  have  been  shipped  "in 
and  upon  the  steam-ship  called  'Montana,' 
now  lying  in  the  port  of  New  York,  and 
bound  for  the  port  of  Liverpool,"  and  are  to 
be  delivered  at  Liverpool.  It  contains  no  in- 
dication that  the  owners  of  the  steam-ship 
are  English,  or  that  their  principal  place  of 
business  is  in  England,  rather  than  in  this 
country.  On  the  contrary,  the  only  descrip- 
tion of  the  line  of  steam-ships,  or  of  the  place 
of  business  of  their  owners,  is  in  a  memo- 
randum in  the  margin,  as  follows:  "Guion 
Line.  United  States  Mail  Steamers.  New 
York:  29  Broadway.  Liverpool:  11  Bam- 
ford  St."  No  distinction  is  made  between 
the  places  of  business  at  New  York  and  at 
Liverpool,  except  that  the  former  is  named 
first.  The  reservation  of  liberty,  in  case  of 
an  interruption  of  the  voyage,  "to  tranship 
the  goods  by  any  other  steamer,"  would 
permit  transshipment  into  a  vessel  of  any 
other  line,  English  or  American.  And  gen- 
eral average  is  to  be  computed,  not  by  any 
local  law  or  usage,  but  "according  to  York- 
Antwerp  rules,"  which  are  the  rules  drawn 
up  in  1864  at  York,  in  England,  and  adopted 
in  1877  at  Antwerp,  in  Belgium,  at  interna- 
tional conferences  of  representatives  of  the 
more  important  mercantile  associations  of 
the  United  States,  as  well  as  of  the  nuuitlme 
countries  of  Europe.  Lown.  Av.  (3d  Ed.) 
app.  Q. 

Tlie  contract  l>eing  made  at  New  York,  the 
ship-owner  having  a  place  of  business  there, 
and  the  shipper  being  an  American,  both 
parties  must  be  presumed  to  have  submitted  i 
tliemselves  to  the  law  there  prevailing,  and  ' 
to  have  agreed  to  its  action  upon  their  con- 
tract. The  contract  is  a  single  one,  and  its 
principal  object,  the  transportation  of  the 
goods,  is  one  continuous  act,  to  begin  in  the 
port  of  New  York,  to  be  chiefly  performed 
on  the  high  seas,  and  to  end  at  the  port  of 
Liverpool  The  facts  that  the  goods  are  to 
be  delivered  at  Liverpool,  and  the  freight 
and  primage,  therefore,  payable  therein  ster> 
ling  currency,  do  not  make  the  contract  an 
English  contract,  or  refer  to  the  English  law 
the  (question  of  the  liability  of  the  carrier  tat 
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the  nogUganoe  of  the  master  and  crew  in  the 
oouise  of  the  voyage.     Narigation  Co.  y. 

pShand,  Llojd  v.  Guibert.  and  Bank  t.  Nay- 

^igation  Co.,  before  cited. 

•  *There  is  even  leas  ground  for  holding  the 
three  bills  of  lading  of  the  cotton  to  be  En- 
glish contracts.  Each  of  them  is  made  and 
dated  at  KasbTille,  an  inland  city,  and  is  a 
through  bill  of  lading,  over  the  Ix>ui8vllle  & 
Nashville  Ballroad  and  its  connections,  and 
bj  the  Williams  and  Onion  Steam-Ship  Com- 
pany, from  Nashville  to  Liverpool;  and  the 
whole  freight  from  Nashville  to  Liverpool  is 
to  be  "at  the  rate  of  fifty-four  pence  sterling 
per  100  lbs.  gross  weight."  It  is  stipulated 
that  the  liabiUtyof  the  Louisvme&  Nashville 
Bailroad  and  Ito  connections  as  common  car- 

I  rlers  "terminates  on  delivery  of  the  property 
'  to  the  steam-ship  company  at  New  York, 
when  the  liability  of  the  steam-ship  com- 
mences, and  not  before;"  and  that  "the prop- 
erty shall  be  transported  from  the  port  of  New 
York  to  the  port  of  Liverpool  by  the  said 
steam-ship  company,  with  liberty  to  ship  by 
any  other  steam-ship  or  steam-ship  line." 
And  in  the  margin  is  this  significant  refer- 
ence to  a  provision  of  the  statutes  of  the 
United  States,  applicable  to  the  ocean  trans- 
portation only:  "Attention  of  shippers  is 
called  to  the  act  of  congress  of  1851:  'Any 
person  or  persons  shipping  oil  of  vitriol,  nn- 
slacked  lime,  inflammable  matches,  [or]  gun- 
powder, in  a  ship  or  vessel  taking  cargo  for 
divers  persons  on  freight,  without  delivering 
at  the  time  of  shipment  a  note  in  writing, 
expressing  the  nature  and  character  of  such 
merchandise,  to  the  master,  nuite,  or  officer, 
or  person  in  charge  of  the  loading  of  the  ship 
or  vessel,  shall  forfeit  to  the  United  Statt^ 
one  thousand  dollars.'  "  Act  March  3, 1851, 
c.  43,  §  7,  9  St.  636;  Rev.  St.  §  4288.  It 
was  argued  that  as  each  bill  of  lading,  drawn 
up  and  signed  by  the  carrier  and  assented  to 
by  the  shipper,  contained  a  stipulation  that 
the  carrier  should  not  be  liable  for  losses  by 
perils  of  the  sea  arising  from  the  negligence 
of  its  servants,  both  parties  must  t>e  pre- 
sumed to  have  intended  to  be  bound  by  that 
stipulation,  and  must  therefore,  the  stipula- 
tion being  void  by  our  law  and  valid  by  the 
law  of  England,  have  intended  that  their  con- 
tract shoidid  be  governed  by  the  English  law; 
and  one  passage  in  the  judgment  in  Naviga- 
tion Go.  V.  Shand  gives  some  color  to  the  argu- 
•ment.    8  Moore,  P.  C.  (N.  S.)  291.    But  the 

•  facts  of  the  two  cases 'are  quite  different  in 
this  respect.  In  that  case,  effect  was  given 
to  the  law  of  England,  where  the  contract 
was  made,  and  both  parties  were  English,  and 
must  be  held  to  have  known  the  law  of  their 
own  country.  In  this  case,  the  contract  was 
made  in  this  country,  between  parties  one  re- 
siding  and  the  other  doing  business  here; 
and  the  law  of  England  is  a  foreign  law, 
which  the  American  shipper  is  not  presumed 
to  know.  Both  parties  or  either  of  them 
may  have  supposed  the  stipulation  to  be  valid ; 
or  both  or  either  may  have  known  that  by 
our  law,  as  declared  by  this  court,  it  was 


void.  In  either  aspect,  there  is  no  gronnd 
for  inferring  that  the  shipper,  at  least,  had 
any  intention,  for  the  purpose  of  securing  its 
validity,  to  be  governed  by  a  foreign  law, 

which  he  is  not  shown,  and  cannot  be  pre- 
sumed, to  have  had  any  knowledge  of. 

Our  conclusion  on  tlie  principal  question 
in  the  case  may  be  summed  up  thus:  Each 
of  the  bills  of  lading  is  an  American,  and  not 
an  English,  contract,  and,  so  far  as  concerns 
the  obligation  to  carry  the  goods  In  safety,  is 
to  be  governed  by  the  American  law,  and  not 
by  the  law,  municipal  or  maritime,  of  any 
other  country.  By  our  law,  as  declared  by 
this  court,  the  stipulation  by  which  the  ap* 
pellant  undertook  to  exempt  itself  from  liabil- 
ity for  the  negligence  of  its  servants  is  con- 
trary to  public  policy,  and  therefore  void; 
and  the  loss  of  the  goods  was  a  breach  of  the 
contract,  for  which  the  shipper  might  main- 
tain a  suit  against  the  carrier.  This  being 
BO,  the  fact  that  the  place  where  the  vessel 
went  ashore,  in  consequence  of  the  negligence 
of  the  master  and  officers  in  the  prosecution 
of  the  voyage,  was  upon  the  coast  of  Great 
Britain,  is  quite  immaterial.  This  conclu- 
sion is  in  accordance  with  the  decision  of 
Judge  Brown  in  the  district  court  of  the 
United  States  for  the  Southern  district  of 
New  York  in  The  Brantford  City,  29  Fed. 
Bep.  873,  which  appears  to  us  to  proceed 
upon  more  satisfactory  grounds  than  the  op- 
posing decision  of  Mr.  Justice  Chiitt,  sit- 
ting alone  in  the  chancery  division,  made 
since  this  case  was  argued,  and.  so  far  as  we 
are  informed,  not  reported  in  the  law  reports, 
nor  affirmed  or  considered  by  any  of  the 
higher  courts  of  Great  Britain.  In  re  Steam- e^ 
Ship  Co.,  68  Law  T.  (N.  S.)  377.  § 

*  The  present  case  does  not  require  us  to  de-* 
termine  what  effect  the  courts  of  the  United 
States  should  give  to  this  contract,  if  it  had 
expressly  provided  that  any  question  arising 
under  it  should  be  governed  by  the  law  of 
England.  The  question  of  the  subrogation 
of  the  libelant  to  the  rights  of  the  shippers 
against  the  carrier  presents  no  serious  diffi- 
culty. From  the  very  nature  of  the  contract 
of  insurance  as  a  contract  of  indemnity,  the 
insurer,  upon  paying  to  the  assured  the 
amount  of  a  loss,  total  or  partial,  of  the  goods 
insured,  becomes,  without  any  formal  assign- 
ment, or  any  express  stipulation  to  that  effect 
in  the  policy,  subrogated  in  a  corresponding 
amount  to  the  assured's  right  of  action 
against  the  carrier  or  other  person  respon- 
sible for  the  loss,  and  in  a  court  of  admiralty 
may  assert  in  his  own  name  that  right  of  the 
shipper.  The  Potomac,  105  U.  S.  630,  634; 
Insurance  Co.  v.  Transportation  Co.,  117  U. 
S.  312,  821,  6  Sop.  Ct.  Rep.  750,  1176.  In 
tiie  present  case  tlie  libelant,  before  the  fil- 
ing of  the  libel,  paid  to  each  of  the  shippers 
the  greater  part  of  his  insurance,  and  there- 
by became  entitled  to  recover  so  much,  at 
least,  from  the  carrier.  The  rest  of  the  in- 
surance money  was  paid  by  the  libelant  be- 
fore the  argument  in  the  district  court,  and 
that  amount  miglil  have  tieien  ^l^imed  by 

le 
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amendment,  if  not  under  the  original  libel. 
The  Charles  Morgan,  115  U.  S.  69,  75,  5  Sup, 
Ct.  Kep.  1172;  The  Gazelle,  128  U.  S.  474, 
ante,  139.  The  question  of  the  right  of  the 
libelant  to  recover  to  the  whole  extent  of  the 
insurance  so  paid  was  litigated  and  included 
in  the  decree  in  the  district  court,  and  in  the 
circuit  cuurlon  appeal;  and  no  objection  was 
made  in  either  of  those  courts,  or  at  the  ar- 
gument in  this  court,  to  any  insufficiency  of 
the  libel  in  this  particular. 

The  appellant  does,  however,  object  that 
the  decree  should  not  include  the  amount  of 
the  loss  on  the  cotton  shipped  under  through 
bills  of  lading  from  Nashville  to  Liverpool. 
This  objection  is  grounded  on  a  clause  in 
those  bills  of  lading  which  is  not  found  in  the 
bill  of  lading  of  the  bacon  and  hams  shipped 
at  New  York;  and  on  the  adjudication  in 
Insurance  Co.  v.  Transportation  Co.,  117  U. 
S.  312,  6  Sup.  Ct.  Rep.  750, 1176,  that  a  stip- 
gUlation  in  a  bill  of  lading  that  a  carrier,  when 
pliable  for  a  loss  of  the  goods,  shall  have  the 
*  benefit  of  any  insurance  that  may  have*been 
effected  upon  them,  is  valid  as  between  the 
carrier  and  the  shipper,  and  therefore  limits 
the  right  of  an  insurer  of  the  goods,  upon 
paying  to  the  shipper  the  amoimt  of  a  loss  by 
stranding,  occasioned  by  the  negligence  of 
the  carrier's  servants,  to  recover  over  against 
the  carrier.  But  it  behooves  a  carrier  setting 
up  such  a  defense  to  show  clearly  that  the  in- 
surance on  the  goods  is  one  which  by  the 
terms  of  his  coutract  he  is  entitled  to  the 
benefit  of.  Inman  v.  Railway  Co.,  129  U.  S. 
128,  ante.  249.  The  through  bills  of  lading 
of  the  cotton  are  signed  by  an  agent  of  the 
railroad  companies  and  the  steam-ship  com- 
pany, "severally,  but  not  jointly,"  and  con- 
tain, in  separate  columns,  two  entirely  dis- 
tinct sets  of  "terms  and  conditions,"  the  first 
relating  exclusively  to  the  land  carriage  by  the 
railroads  and  their  connections,  and  the  sec- 
ond to  the  ocean  transportation  by  the  steam- 
ship. The  clause  relied  on,  providing  that 
In  case  of  any  loss  or  damage  of  the  goods, 
whereby  any  legal  liability  shall  be  incurred, 
that  company  only  shall  bo  held  answerable 
in  whose  actual  custody  the  goods  are  at  the 
time,  "and  the  carrier  so  liable  shall  have 
the  full  benefit  of  any  insurance  that  may 
have  been  effected  upon  or  on  account  of  said 
goods, "  is  Inserted  in  the  midst  of  the  terms 
and  conditions  defining  the  liability  of  the 
railroad  companies,  and  is  omitted  in  those 
defining  the  liability  of  the  steam-ship  com- 
pany, plainly  signifying  an  intention  that 
this  clause  should  not  apply  to  the  latter.  It 
is  quite  clear,  therefore,  that  the  appellant 
has  no  right  to  claim  tlie  beneHt  of  any  in- 
surance on  the  goods.  See  Railroad  Co.  v. 
Androscoggin  Mills,  22  Wall.  594,  602.  The 
result  of  these  considerntions  is  that  the  de- 
<3'ee  of  the  circuit  court  is  in  all  respects  cor- 
rect and  must  be  affirmed. 

Fuller,  G.  J.,  and  Lahar,  J.,  were  not 
members  of  the  court  when  this  case  was  ar- 
gued, and  took  no  part  in  its  decision. 


(U*  v.  8.  «t) 

LmtKPooL  &  a.  W.  Steam  Co.  v.  Insubahcb  Cok 

OV  NOBTH  AKEBIOA. 

(Hansh  6, 1889.) 

Appeal  Irom  the  Ciroait  Court  of  the  TTatted 
States  for  the  Eastern  District  of  New  York. 

Psn  CuKiAM.  This  case  was  argued  and  decided 
with  that  of  Steam  Co.  v.  Insurance  Co.,  ante,  469, 
and  was  substantially  like  it,  except  that  t^e 
through  bills  of  lading  were  for  transportation  bv 
the  New  York  Centnu  &  Hudson  River  Railroad 
Company  and  the  Ouion  Line  Steam-Ship  Com- 

Eany  from  Buffalo,  In  the  state  of  New  York,  to 
ilverpool  via  New  York.  The  circuit  court's  find- 
ings of  fact,  conclusions  of  law,  and  opinion  are 
Ennt«d  in  82  Blatcht.  872,  and  in  22  Fed.  Rep.  715. 
lecree  afOrmed. 


(UO  U.  8.  177) 

Lton  «.  Allet. 

(AprU  1, 1888.) 
t.  HmrioiPAL    CoBPORATioNB  —  Sraaar    Awns- 

MBNTB — BTA.TnTOBT  PbOVIBIONS. 

Where  a  tax  Is  levied  upon  abatttne  property  j 
for  street  improvements,  the  failure  oi  the  com- 1' 
mlssioner  to  deposit  with  the  register  a  atate- 
meat  of  the  taxes  assessed  upon  the  various  lots, 
the  failure  of  the  register  to  place  without  delay 
in  the  hands  of  the  collector  a  list  of  the  persons 
taxed,  and  the  failure  of  the  collector  to  give  no- 
tice to  moh  persons,  (all  of  which  acts  are  spe- 
cifically and  imperatively  required  by  statute,) 
constitute  such  a  non-observance  of  the  statute 
as  to  render  a  tax-sale  and  oertifloates  thereof 
invalid,  as  against  a  bona  fide  purohaser. 
2.  Sams— A1.TEBAT10N  or  Rbcobd. 

Nearly  12  months  after  the  assessment  roll  for 
street  improvements  was  completed  and  depos- 
ited in  the  register's  offloe  as  required  by  law,  an 
interlineation  was  made  In  the  roll  opposite  cer- 
tain lots,  against  which  no  charge  bad  up  to  that 
time  been  made,  as  follows:  "Entered  Novem- 
ber 17, 1870.  This  work  was  done  at  this  date, 
but,  by  request  of  the  owner,  not  entered  until 
November  — ,  1871. "  In  the  mean  time  the  lots 
had  been  sold  to  a  bona  fide  purchaser  without 
notice.  Held,  that  the  interlineation  was  in  no 
sense  a  reassessment  or  an  amendment  of  the 
original  assessment,  but  was  8im]ply  an  unwar- 
ranted alteration,  and  created  no  hen  as  against 
the  purchaser's  title. 
8.  Same— LiEX— When  Attaches. 

Where  an  act  imposing  and  levying  a  tax  for 
street  improvements  declares  that  the  tax  shall 
be  assessed  and  collected  in  conformity  with  the 
provisions  of  certain  other  acts,  which  prescribe 
in  detail  the  mode,  manner,  and  time  of  assess- 
ment, and  the  different  steps  to  be  taken  pre- 
liminary to  such  assessment  and  collection,  what- 
ever lien  is  created  by  the  terms  of  the  levying 
act  can  only  attach  according  to  the  terms  and 
conditions  of  the  acts  therein  referred  to;  and 
the  lien  does  not  attach,  without  more,  at  the 
date  of  the  passage  of  the  levying  act, 
4,  Bamb — ^Equitable  Rblibf — ^Vois  Tax-Dbbd. 

Though  a  tax-deed  be  void  for  illegality  in  the 
proceedings,  equity  will  give  relief  on  bill  to  re- 
move a  cloud  nom  title,  particularly  where  the 
Illegality  does  not  appear  wholly  on  the  face  of 
records. 

Appeal  from  the  Supreme  Court  of  the» 
District  of  Columbia.  h 

•  This  is  a  suit  in  equity,  brought  by  the  ap-* 
pellee  in  the  supreme  court  of  the  District  of 
Columbia,  to  remove  clouds  from,  and  to 
quiet  the  title  to,  certain  real  estate  in  the 
city  of  Washington.  The  property  Is  de- 
scribed as  lots  1  to  12,  inclusive,  square  156, 
fronting  on  the  north  side  of  P  street  north, 
between  Seventeenth  and  Eighteenth  streets 
west,  in  that  city,  and  was  at  one,time  owned 
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in  fee-simple  by  tbe  plaintiff,  John  B.  Alley, 
who  subdivided  the  lots,  and  sold  portions 
thereof  to  certain  persons  named,  to  whom 
he  gave  bonds  of  Indemnity  as  a  security 
against  the  claim  of  the  defendant,  Isaac  S. 
Lyon.  Alley  and  his  grantees  are  in  actual 
possession  of  the  property,  and  this  suit  is 
brought,  therefore,  for  tlie  benefit  of  all  of 
them.  The  claim  of  the  defendant  is  derived 
from  certain  certificates  of  tax-sale  issued  to 
him  by  tlie  District  of  Columbia.  October  15, 
1881;  the  tax  being  a  special  improvement 
tax  for  setting  the  curb-stones  and  paving  the 
footways  and  gutters  along  the  front  line  of 
the  property.  The  bill,  after  alleging  these 
&cts,  sets  out  the  various  steps  and  processes 
by  which  the  claim  of  the  defendant  orig- 
inated, which  is  alleged  to  be  invalid  and 
« illegal,  and  charges  that  the  said  certlQcates 
^  were  issued  without  authority  of  law,  and 
*  are  not  any  evidence  of  title  to,  or  lien  upon, 
the  said  lota.  The  relief  asked  foria  a  de- 
cree declaring  the  tax-sale  void,  and  an  in- 
junction against  Lyon  from  setting  up  nny 
right,  title,  or  claim  by  virtue  of  the  certifi- 
cates issued  to  him  on  his  purchase.  The 
defendant  answered  denying  the  validity  of 
the  title  of  the  plaintiff  and  his  grantees,  and 
also  filed  a  cross-bill  setting  out  in  detail  the 
proceedings  by  wtiich  his  own  claim  orig- 
inated; alleging  that  such  claim  was  valid 
and  legal,  and  superior  in  law  and  in  equity 
to  that  of  the  plaintiff  and  his  grantees;  and 
praying  that  his  certificates  might  be  decreed 
a  lien  upon  the  lots.  Upon  an  agreed  state- 
ment of  facts,  the  court  at  special  term  ren- 
dered a  decree  in  accordance  with  the  prayer 
of  the  cross-bill.  Upon  appeal  to  the  court 
in  general  term  that  decree  was  reversed,  and 
a  decree  made  in  accordance  with  the  prayer 
of  the  original  bill;  and  an  appeal  from  tbe 
latter  decree  brings  the  case  here. 

The  material  facts,  as  gathered  from  the 
record,  are  substantially  as  follows:  On  tlie 
2d  of  November,  1869,  the  then  corporation 
of  the  city  of  Washington  passed  the  follow- 
ing act:  "Be  it  enacted  •  *  *  that  the 
mayor  be,  and  he  is  hereby,  authorized  and 
required  to  cause  the  curb-stones  to  be  set 
and  the  footways  and  gutters  paved  on  the 
north  side  of  P  street  north,  between  Six- 
teenth street  west  and  Bock  creek,  the  work 
to  be  contracted  for  and  executed  in  the  man- 
ner and  under  the  superintendence  provided 
by  law,  and  to  defray  the  expenses  of  said 
improvements  a  special  tax,  equal  to  the  cost 
thereof,  is  hereby  imposed  and  levied  on  all 
lots  or  parts  of  lots  bordering  on  the  line  of 
the  improvement;  the  said  tax  to  be  assessed 
and  collected  in  conformity  with  the  provis- 
ions of  the  act  approved  October  12,  1865." 
Acts  67th  Council,  c.  236,  p.  116.  The  act 
of  October  12,  1865,  referred  to,  extended 
prior  acts  of  May  23  and  24,  1853,  to  special 
Improvements  thereafter  made,  and  provided 
that  the  cost  and  expense  of  every  local  im- 
provement thereafter  made,  "unless  other- 
wise provided  for  in  the  act  or  acts  ordering 
the  same,  shall  be  levied,  assessed,  collected, 
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and  paid,  and  the  payment  thereof  enforced,% 
as  provided  in  those  acts.  TVebb,  Dig.  860-4 
862.  *  The  act  of  May  28,  1853,  (Webb,  Dig.* 
155.)  provided  for  proposals  for  setting  curb- 
stones, etc.,  petition  for  the  improvement 
and  plan  of  the  property,  time  within  which 
the  improvement  is  to'  be  made,  and  by  its 
fifth  section  required  the  appointment  of  two 
assistant  commissioners.  Its  sixth  section 
reads  as  follows:  "So  soon  as  the  setting  and 
paving  of  any  such  curb-stone  and  footway 
shall  have  been  completed  by  the  commis- 
sioner of  improvements,  be  shall  deposit  with 
the  register  a  statement,  exhibiting  the  cost 
of  setting  the  curb-stone  and  paving  the  foot- 
way in  front  of  each  lot  or  part  of  lot,  sep- 
arately, and  the  amount  of  tax  to  be  paid  by 
each  proprietor  of  said  lots  or  parts  of  lots; 
and  the  register  shall  then,  without  delay, 
place  in  tbe  hands  of  the  collector  of  taxes  a 
list  of  the  persons  chargeable  with  such  tax, 
together  with  the  amount  due  by  each  per- 
son ;  and  the  collector  shall,  within  ten  days 
after  receiving  such  list,  give  notice  in 
writing  to  each  proprietor,  if  residents  of 
this  city;  if  non-residents,  then  to  their  ten- 
ants or  agents,  if  known,  stating  the  amount 
of  tax  by  them  respectively  due,  and  requir- 
ing that  the  same  be  paid  within  thirty  days 
from  the  date  of  such  notice;  and  if  any  of 
the  taxes  so  due  shall  remain  unpaid  for  more 
than  thirty  days  after  the  date  of  such  notice, 
then  the  said  collector  shall  proceed  to  collect 
the  same,  together  with  interest  in  addition 
thereto  at  the  rate  of  ten  per  centum  per  an- 
num, to  be  computed  from  the  date  of  the 
commissioner's  return  to  the  register,  in  the 
same  manner  as  other  taxes  upon  real  prop- 
erty are  by  law  collected ;  and  the  collector 
shall  deposit  the  same  in  bank  to  tbe  credit  of 
tbe  ward  entitled  thereto,  first  deducting 
the  commissions  prescribed  for  collecting  the 
same." 

The  eighth  section  provided  that  such  work 
shall  be  paid  for  by  certificates  of  stock,  com- 
monly known  as  "paving  stock,"  issued  by 
the  mayor  and  given  to  the  contractor,  and 
redeemable  from  time  to  time  as  the  taxes 
were  collected.  None  of  the  provisions  of 
the  act  of  May  24,  185S,  are  important  In 
connection  with  this  case.  Tbe  act  of  June 
10, 1867,  (Webb,  Dig.  467,)  created  an  officer^ 
known  as  superintendent  and  inspector  of^ 
improvements*  whose  duty  it  was  to  prepare* 
plats  and  fix  grades,  and  to  superintend  the 
paving  of  footways,  etc.,  and  provided  that, 
with  two  assistant  commissioners  to  be  ap- 
pointed by  the  mayor  from  among  those  along 
or  near  the  line  of  any  proposed  improve- 
ment, he  should  have  the  exclusive  control 
of  such  improvement;  further  that  the  su- 
perintendent and  inspector  should  "be 
charged  with  the  duty  of  making  all  assess- 
ments on  lots  bordering  on  any  street,  alley, 
or  avenue  which  shall  have  been  paved," 
etc.  The  last  act  on  the  subject,  that  of 
October  28, 1867,  (65th  Council,  c.  6.)  pro- 
vided  that  all  taxes  for  paving,  etc.,  should 
be  payable  in  four  installments,  que-fourtb 
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within  thirty  days  after  the  service  of  the 
notice  by  the  collector  of  taxes,  and  the  re- 
maining three-fourths  in  three  equal  annual 
payments,  for  -which  certificates  of  indebted- 
ness, bearing  interest  at  the  rate  of  10  per 
centum  per  annum,  and  chargeable  against 
the  property  involved,  should  be  issued  by 
the  mayor  to  the  contractor.  The  lots  in 
question  are  situated  in  what  was  formerly 
Uie  First  ward  of  the  city  of  Washington, 
idong  the  line  of  street  the  pavement  of 
which  was  provided  for  by  the  act  of  No- 
vember  2, 1869,  supra,  and  were  at  that  time 
owned  by  one  Thomas  Young.  On  the  Ist 
of  April,  1870,  the  corporation  of  Washing- 
ton contracted  with  one  Henry  Birch  to  set 
the  curb-stones  and  pave  the  footways  and 
gutters  in  the  First  ward  of  the  city;  and  be- 
tween that  date  and  November  16,  1870,  he 
performed  that  part  of  the  work  bordering 
upon  the  lots  in  question,  and  the  same  was 
accepted  by  the  corporation.  Its  cost  was 
82,054.10.  At  that  time  William  Forsyth 
was  the  superintendent  and  inspector  of  the 
paving  of  carriage-ways  and  footways  of  the 
corporation  under  the  act  of  June  10,  1867 
When  the  work  under  Birch's  contract  was 
completed,  Forsyth,  as  it  was  his  duty  to  do, 
entered  all  of  it  in  the  ward-book,  with  the 
proper  proportionate  charge  against  each  lot, 
with  the  exception  of  that  appertaining  to 
the  lots  in  question.  As  to  these  nu  entry 
vras  made  until  Kovember,  1871,  when  the 
H  following  was  interlined  in  red  ink:  "En- 
S  tered  November  17, 1870.  This  work  was 
*  done  at  this  date,  but,  by  request  orthe  own- 
er, not  entered  until  Nov.  — ,  1871.  Wm. 
FoKSTTH,  S'v'yor,  D.  C."  On  the  13th  day 
of  January,  1871,  there  were  issued  to  Henry 
Birch  52  certificates  of  paving  stock  for  the 
four  installments,  being  for  the  entire  amount 
on  the  assessment  roll,  except  as  to  the  12 
lots  in  question.  Between  November,  1870, 
and  November,  1871,  to-wit,  February  21, 
1871,  tlie  government  of  the  city  of  Wash- 
ington was  succeeded  by  that  of  the  District 
of  (Columbia,  and  Forsyth  became  the  sur> 
veyor  of  the  District. 

The  contractor  testifies  on  oath  that  he 
had  nothing  to  do  with  the  omission  of  the 
lots  in  question  from  the  assessment  roll, 
and,  in  fact,  knew  nothing  of  such  omis- 
sion: that  during  the  progress  of  the  work 
the  owner  of  the  lots,  Thomas  Young, 
promised  in  person  to  pay  in  full  for  the 
improvements  when  flnislied,  provided  he. 
Birch,  would  deduct  10  per  cent,  from  the 
contract  price,  and  that  he.  Birch,  agreed 
to  this  arrangement.  When  the  entries  rel- 
ative to  the  lots  were  made,  in  Noveml)er, 
1871,  the  collector  entered  the  amounts  in  the 
"special  ledger"  in  his  office  as  assessed 
against  the  lots,  and  then  gave  the  notice 
thereof  prescribed  by  law.  Certificates  of 
indebtedness  against  the  lots,  agreeably  to 
the  act  of  October  28,  1867,  were  therefor  is- 
sued to  the  contractor,  who  sold  and  trans- 
ferred the  same  to  the  appellant,  Lyon,  for 
value  before  maturity.  After  their  maturity. 


and  for  default  In  their  payment,  Lyon  pro- 
cnred  the  collector  of  taxes  of  the  District  of 
Columbia,  in  1881,  to  sell  the  lots  in  question, 
and  bought  them  in,  paying  the  purchase 
price  by  surrendering  the  certificates  of  in- 
debtedness aforesaid,  and  paying  the  differ- 
ence in  cash.  In  return,  he  obtained  12  sev- 
eral certificates  of  tax-sale,  one  as  to  each 
lot,  bearing  date  October  15,  1881.  Prior  to 
the  aforesaid  entry  in  red  ink,  however,  and 
while  the  records  all  showed  no  assessment 
or  claim  of  any  kind  against  the  lots  in  ques- 
tion, to- wit,  October  2, 1871,  Young  sold  and 
conveyed  them  to  Hallett  Kilbourn,  and  by 
various  transfers  thereafter,  all  made  subse- 
quent to  the  red-ink  entry,  they  came  into^ 
the  possession  and  ownership  of  the  plaintiff,  S 
January  26, 1881.*  In  1875,  whUe  the  title  to* 
the  lots  was  in  one  James  M.  Latta,  a  sale  of 
them  was  attempted  to  satisfy  the  delinquent 
taxes  assessed  against  them  as  aforesaid. 
Latta  thereupon  filed  his  bill  in  equity  against 
the  District  of  Columbia  and  John  F.  Cook, 
collector,  to  enjoin  such  sale  thereof,  and  a 
tem]>orary  restraining  order  was  granted  on 
the  29tb  day  of  July  of  that  year,  which  still 
continues  in  force.  Neither  Lyon  nor  the 
contractor.  Birch,  was  made  a  party  to  that 
bill;  and  the  collector,  upon  the  service  of 
said  restraining  order,  made  no  entry  or 
memorandum  of  the  same  against  the  lots  in 
question,  but  by  mistake  entered  the  mem- 
orandum thereof  as  applying  to  the  same 
numbered  lots  in  square  256. 

H.  E.  Davis,  for  appeUant.    H,  S.  WeOs, 
for  appellee. 

Mr.  Justice  Lahar,  after  stating  the  facts 
as  above,  delivered  the  opinion  of  the  court. 

The  court  below  held  (1)  that  the  act  of  the 
common  council  of  November  2,  1869,  levy- 
ing a  tax  for  the  paving  and  curbing  of  F 
street,  in  front  of  the  lots  involved  in  this 
controversy,  created  an  inchoate  lien  upon 
them  which  would  have  been  complete  bad 
the  assessment  been  made  by  the  proper  offi- 
cer in  conformity  with  the  law  and  the  ordi- 
nances upon  the  subject;  (2)  that  inasmuch 
as  the  omission  of  this  lot  from  the  assess- 
ment roll  was  not  made  by  mistake,  or  through 
ignorance  or  negligence,  but  intentionally  and 
at  the  request  of  the  party  then  owning  the 
lots,  and  as  Kilbourn,  before  purchasing  the 
lots,  exercised  proper  diligence  in  examining 
the  records,  and  found  no  claim  or  lien  of  any 
kind  existing  against  them,  he  should  be  con- 
sidered as  a  honaftde  purchaser,  without  no- 
tice of  tlie  lien  imposed  by  the  tax,  and  there- 
fore as  having  taken  his  title  free  and  clear 
of  the  tax  in  question;  and  (3)  that,  as  Kil- 
bourn took  the  lots  discharg^  of  any  lien  im-^ 
posed  by  the  tax  under  consideration,  anyS 
subsequent*  purchaser  from  him  would  ao-* 
quire  the  same  sort  of  title, — that  is,  a  title 
not  affected  by  the  tux  certificates  involved  in 
this  case.    It  therefore  granted  Alley's  prayer 
for  a  removal  of  the  cloud  upon  his  title  oc- 
casioned by  such  tax-sale. 

To  the  correctness  of  these  rulmgs  the  an. 
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SsQant^s  counsel  have  raised  several  objec- 
ons  which  it  is  necessary  to  consider.    It  is 
contended  that  the  reqairements  of  the  stat- 
ute, which  were  not  complied  with,  were 
mandatory  only  so  far  that  it  was  necessary 
they  should  be  substantially  observed;  and 
that  unless  some  injustice  has  been  done,  or 
some  inequality  occasioned,  equity  will  dis- 
regard a  mere  failure  to  follow  the  law.    This 
proposition  presents  the  question  whether  the 
failure  of  the  commissioner  to  deposit  with 
the  register  a  statement  of  the  taxes  upon  the 
lots,  the  failure  of  the  register  to  place  with- 
out delay  in  the  hands  of  the  collector  a  list 
of  the  persons  taxed,  and  the  failure  of  the 
collector  to  give  the  required  notice  to  such 
persons,  constituted  such  a  non-observance 
of  the  requirements  of  the  statute  as  to  render 
invalid,  as  against  the  appellee,  the  tax-sale 
and  the  certificates  thereof  issued  to  the  ap- 
pellant.   In  view  of  the  specific  and  impera- 
tive language  of  these  provisions,  and  more 
especially  of  their  nature  and  obvious  pur- 
p<Me,  we  cannot  doubt  that  they  were  intend- 
ed as  conditions  precedent,  a  strict  compli- 
ance with  which  was  necessary  in  order  to 
make  the  tax  chargeable  as  a  lien  upon  the 
lots.     This  question  was  directly  presented 
and  distinctly  settled  in  the  case  of  French 
V.  Edwards,  13  Wall.  506,  in  which  the  rule 
was  laid  down  with  regard  to  directory  and 
mandatory  provisions  of  tax  laws,  which  has 
been  since  approved  by  the  federal  and  state 
courts.    In  that  case  the  defendant  asserted 
a  title  to  the  land  in  dispute  under  a  deed  ex- 
ecuted by  the  sheriff  of  Sacramento  county, 
Cal.,  upon  a  sale  on  a  judgment  rendered  for 
unpaid  taxes  on  the  property  described,  and 
the  whole  case  turned  on  tlie  validity  of  this 
tax-deed.    It  was  a  case  of  non-compliance 
with  the  requirements  of  the  statute,  the  main 
question  being  whet  her  the  departure  of  the  of- 
ficer from  such  requirements  rendered  the  sale 
invalid.  The  court  said  :*  "  There  are  undoubt- 
edly many  statutory  requisitions   intended 
for  the  guidance  of  officers  in  the  conduct 
of  business  devolved  upon  them,  which  do  not 
timit  their  power  or  render  its  exercise  in  dis- 
regard of  the  requisitions  ineffectual.    Such, 
generally,  are  regulations  designed  to  secure 
order,  system,  and  dispatch  in  proceedings, 
and  by  a  disregard  of  which  the  rights  of 
parties  interested  cannot  be  injuriously  af- 
fected.   Provisions  of  this  character  are  not 
usually  regarded  as  mandatory  unless  accom- 
panied by  negative  words  importing  that  the 
acts  required  shall  not  be  done  in  any  other 
manner  or  time  than  that  designated.    But 
-when  the  requisitions  prescribed  are  intended 
for  the  protection  of  the  citizen,  and  to  pre- 
vent a  sacrifice  of  his  property,  and  by  a  dis- 
regard of  which  his  rights  might  l>e  and  gen- 
erally would  be  Injuriously  afi'ected,  they  are 
not  directory,  but  mandatory.  They  must  be 
followed,  or  the  acts  done  will  be  invalid. 
The  power  of  the  officer  in  all  such  cases  is 
limited  by  the  manner  and  conditions  pre- 
scribed for  its  exercise. "    Judge  Cooley,  in 
his  work  on  Taxation,  refers  to  this  case, and 


says:  "The doctrine  therein  stated  seems* 
sound  and  just  rule,  and  may  reasonably  be 
believed  to  be  In  accord  with  the  legislative 
will  in  the  cases  to  which  it  is  applicable." 
Chief  Justice  Shaw  in  the  earlier  case  of 
Torrey  v.  Milbury,  21  Pick.  64,  lays  down  the 
same  rule  in  nearly  the  same  terms.  The 
rule  thus  stated  applies  unquestionably  to  the 
case  before  us,  which  is  a  much  stronger  one 
in  the  number  and  character  of  the  prereq- 
uisites to  the  tax-sale  which  were  disregarded. 
The  provisions  of  statutes  as  to  the  form  and 
mode  of  assessments,  as  to  tax-lists,  and  the 
place  where  the  tax-lists  are  to  be  deposited, 
are,  according  to  the  highest  autliority,  de- 
signed for  the  benefit  of  the  tax-payei-s,  and 
the  protection  of  their  property  from  sacrifice. 
Sandwich  v.  Fish,  2  Gray,  298,  301;  Coo- 
ley, Tax'n,  216-218.  When,  therefore,  Kil- 
boum,  from  whom  the  appellee  derived  title, 
purchased  the  lots  in  question,  there  was,  so 
far  as  we  can  learn  from  the  record  in  this 
case,  nothing  in  the  register's  office  or  in  the 
collector's  office,  or  in  the  hands  of  the  latter, 
to  put  a  &ona^(2e  purchaser  upon  notice,  eith- 
er actual  or  constructive.  co 
*  We  cannot  concur  with  the  counsel  forap.^ 
pellant  in  the  proposition  that  the  require- 
ments of  the  statute  were  substantially  com- 
plied with.  The  erasure  and  interlineation 
in  the  assessment  roll,  made  nearly  12  months 
after  it  was  completed  and  deposited  in  the 
register's  office,  and  after  the  lots  not  assessed 
had  passed  into  the  ownership  of  a  bona  fide 
purchaser,  cannot  be  considered  in  any  sense 
as  a  reassessment,  or  an  amendment  of  the 
original  assessment.  It  was  simply  an  un- 
authorized and  improper  alteration,  by  a  per* 
son  with  noteventhesemblanceof authority, 
of  an  official  document  in  the  assessor's  of- 
fice, where  the  law  required  it  to  be.  Its  only 
effect,  if  it  has  any,  is  to  show,  in  connection 
with  other  facts  upon  the  record,  that  the 
withholding  of  the  assessment  of  these  lots 
was  not  a  mere  mistake  of  the  officers,  but 
the  result  of  an  agreement  between  the  then 
owner  of  the  lot  and  the  contractor,  whereby 
the  former  promised  to  pay,  and  the  latter  to 
accept,  90  per  cent,  of  the  contract  price  for 
the  improvements  in  lieu  of  the  certificates 
of  indebtedness  otherwise  to  be  issued  by  the 
mayor,  and  that,  in  pursuance  of  this  agree- 
ment, the  assessment  of  the  lots  was  omitted 
by  the  officer  at  the  request  of  the  owner,  and 
those  certificates  of  indebtedness  were  not 
issued  until  more  than  12  months  after  the 
certificates  for  the  other  improvements  were 
issued,  and  until  after  the  lands  bad  been 
sold  to  Kilboum.  We  are  of  opinion  that 
Kilbo\irn  obtained  a  title  to  the  lots  in  ques- 
tion free  from  the  lien  of  the  alleged  assess- 
ment, and  that  Alley  acquired  the  same  title 
alike  unincumbered. 

But  it  is  contended  that,  even  if  we  adopt 
the  conclusion  reached  by  the  court  below  as 
to  the  illegality  of  the  tax-sale  and  the  nullity 
of  the  certificate  issued  to  the  appellee,  still 
the  case  made  by  the  appellee  does  not  show 
such  a  cloud  upon  bis  title  as  calls  for  relief> 
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from  a  court  of  equity.  In  other  words,  that 
when  the  illegality  of  a  tax-sale  Is  patent  up- 
on the  face  of  the  proceedings,  as  is  the  case 
as  to  the  sale  here  complained  of,  the  juris- 
diction of  a  court  of  equity  to  remove  a  cloud 
does  not  attach.  The  case  of  Hatinewinkle 
T.  Georgetown,  15  Wall.  547,  cited  by  coun- 
Ksel,  fails  to  support  the  contention  that  such 
S  is  the  law  of  this  court.    That  case  was  not 

*  a  suit  to  remove  a  cloud  from  a  title.  The 
complainant  filed  a  bill  to  enjoin  the  collec- 
tion of  a  tax,  alleged  to  be  illegal,  and  the 
court  decided  that  there  was  no  remedy  in 
equity  to  enjoin  the  collection  of  a  tax  upon 
the  sole  ground  of  its  illegality.  It  is  a  well- 
settled  doctrine  of  this  court  that  equity  will 
not  interpose  to  arrest  the  proceedings  for 
the  collection  of  a  tax  upon  the  sole  ground 
of  its  illegality.  It  is  equally  well  settled 
by  the  decisions  of  this  court  and  the  state 
courts  that  after  the  land  has  been  sold,  and 
a  conveyance  of  some  sort  made  to  the  pur- 
chaser, courts  of  equity  have  inherent  juris- 
diction to  give  relief  to  the  owner  against 
vexatious  litigation  and  threatened  injury  to 
the  market  value  of  the  land,  by  removing 
the  doud  which  such  illegal  sale,  and  the 
Illegal  claim  arising  from  it,  may  cast  upon 
the  title.  And  in  such  case  of  damage,  either 
existing  or  apprehended,  equity  will  interpose 
for  relief,  even  during  the  progress  of  the 
proceedings  before  the  sale.  In  Bailwav  Co. 
V.  Cheyenne,  113  U.  S.  516,  525,  5  Sup'.  Ct 
Bep.  601,  this  court  thus  presents  the  whole 
law  on  this  point:  "It  cannot  be  denied  that 
bills  in  equity  to  restrain  the  collection  of 
taxes  illegally  imposed  have  frequently  been 
sustained.  But  it  is  well  settled  that  there 
ought  to  be  some  equitable  ground  for  relief 
besides  the  mere  illegality  of  the  tax;  for  it 
must  be  presumed  that  the  law  furnishes  a 
remedy  for  illegal  taxation .  It  often  happens, 
however,  that  the  case  is  such  that  the  per- 
son illegally  taxed  would  suffer  irremediable 
damage,  or  be  subject  to  vexatious  litigation, 
i£  he  were  compelled  to  resort  to  his  legal 
remedy  alone.  For  example,  if  the  legal 
remedy  consisted  only  of  an  action  to  recover 
back  the  money  after  it  had  been  collected  by 
distress  and  sale  of  the  tax-payer's  lands,  the 
loss  of  his  freehold  by  means  of  a  tax-sale 
would  be  a  mischief  hard  to  be  remedied. 
Even  the  cloud  cast  upon  his  title  by  a  tax 
under  which  such  a  sale  could  be  made  would 
be  a  grievance  which  would  entitle  him  to  go 
into  a  court  of  equity  for  relief."    It  may  be 

(B  proper  to  observe  that  in  the  present  case  the 
H  illegality  does  not  appear  wholly  on  the  face 

*  of  the  record,*but  that  it  is  shown  in  part  by 
evidence  outside,  to-wit,  the  fact  that  the 
title  to  the  land  sought  to  be  charged  was 
acquired  by  a  bona  fide  purchaser  without 
notice.  We  think,  therefore,  that  the  alle- 
gations of  the  bill  and  the  facts  proved  in 
this  case  bring  it  fully  within  the  equity  ju- 
risdiction of  the  court. 

Another  ground  upon  which  we  are  asked 


to  reverse  the  decision  of  the  court  below  it 
that,  apart  from  the  tax-sale  certificates,  the 
act,  itself  a  notice  to  all  purchasers,  in  terms 
levied  the  tax  directly  upon  the  lots  in  ques- 
tion, and  thereby  a  lien  attached  at  once, 
and,  the  lien  never  having  been  removed, 
the  decree  should  have  required  the  appellee 
to  pay  to  the  defendant  the  amount  of  the 
tax  due  before  granting  the  relief  prayed  for. 
It  is  clear  that  the  act  does  not  in  so  many 
words  create  an  express  lien,  and  that  the 
acts  of  congress  do  not  expressly  confer  upon 
the  corporation  the  authority  to  create  such 
liens.  The  statement,  therefore,  must  be 
taken  as  true,  only  in  the  sense  that  every 
municipal  tax,  in  cases  of  local  improve- 
ment, paving,  etc.,  involves  a  lien  upon  the 
particular  real  estate  on  which  it  Is  imposed. 
The  error  of  the  argument  of  counsel,  we 
think,  lies  in  the  assumption  that  the  lien  at- 
taches at  the  date  of  the  passage  of  the  act. 
The  general  rule  is  that,  when  no  time  is  ex- 
pressly fixed  by  the  statute  for  the  lien  to 
take  effect,  it  accrues  upon  the  assessment  of 
the  tax.  Now,  the  act  of  the  common  coun- 
cil imposed  and  levied  a  tax  to  defray  the 
cost  of  the  improvement,  but  it  also  dedared 
that  the  tax  should  be  assessed  and  collected 
in  conformity  with  the  provisions  of  certain 
acts  which  prescribed,  in  detail,  the  mode, 
manner,  and  time  of  assessment,  and  the  dif- 
ferent steps  to  be  taken  preliminary  to  such 
assessment  and  collection.  If  any  lien  waa 
created  by  the  terms  of  the  statute,  it  must 
have  existed  and  attached  according  to  such 
terms  and  conditions  as  were  prescribed  by 
the  law  creating  it.  In  the  case  of  Heine  v. 
Commissioners,  19  Wall.  655,  659,  the  court 
said:  "Nor  need  we  decide  whether  taxes 
once  lawfully  levied  are,  until  paid,  a  lien 
on  the  property  against  which  they  are  a»-» 
sessed,  tbough_it  is  laid  down  in  the  very* 
careful  work  of  Judge  Billon  that  taxes  are* 
not  liens  upon  the  property  against  which 
they  are  assessed,  unless  made  so  by  the  char- 
ter, or  unless  the  corporation  is  authorized 
by  the  legislature  to  declare  them  to  be  liens. 
But  here  no  taxes  have  been  assessed  except 
those  which  have  been  released  by  the  bond- 
holders accepting  new  bonds  for  the  interest 
of  the  year  so  assessed.  And  it  is  too  clear 
for  argument  that  taxes  not  assessed  are  no 
liens,  and  that  the  obligation  to  assess  taxes 
is  not  a  lien  on  the  property  on  which  they 
ought  to  be  assessed."  From  the  record  !»■ 
fore  us.  we  think  the  decision  of  the  court 
below,  that  no  lawful  assessment  of  the  tax 
had  been  made;  that  no  lien  upon  the  lots  in 
question  exists;  and  that  the  appellant  is  not 
entitled  to  the  relief  prayed  for  in  his  cross- 
bill,— accords  fully  with  the  decisions  of  this 
court  above  referred  to. 

As  the  points  disposed  of  are  decisive  of 
the  «ase.  we  deem  it  unnecessary  to  discuss 
the  effect  of  the  temporary  restraining  order 
upon  the  validity  of  the  collector's  sale.  The 
decree  of  the  supreme  court  is  allirmed. 
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Unitied  States  v.  Inslet  et  a{.> 

.April  8, 18S9.) 

Ukited  States— AonoKB  bt— LjlOhss. 

Laches  will  not  bar  a  bill  filed  b7  the  United 
States  to  redeem  from  a  mortgage  property  pur- 
chased by  it  at  a  sale  under  execution  in  its  fa- 
vor, as  It  holds  the  title  to  such  property,  as  it 
does  to  all  other  property,  tor  public,  and  not  for 
private,  purposes. 

Appeal   from  the  Circuit  Conrt  of   the 
United  States  for  the  District  of  Kansas. 
Attt.  Atty.  Gen.  Maury >  for  appellant. 

Blatohfobd,  J.  This  is  a  bill  in  equity, 
filed  in  the  circuit  court  of  the  United  States 
for  the  district  of  Kansas,  by  the  United 
States  against  the  heirs  at  law  of  Folly 
Palmer  and  the  heirs  at  law  and  adminis- 
tratrix of  Moses  McElroy,  seel^ing  to  redeem 
a  parcel  of  land  known  as  lot  1,  in  bloclc 
104,  in  the  city  of  Fort  Scott,  in  the  state  of 
Kansas,  from  a  claim  made  thereto  by  the 
Palmer  heirs  under  a  mortgage.  The  bill 
was  originally  filed  November  28,  1884. 
After  a  demurrer  had  been  put  in  to  it  by 
two  of  the  defendants  an  amended  bill  was 
filed,  on  July  22, 1885.  Some  of  the  defend- 
ants interposed  a  general  demurrer  to  the 
amended  bill,  and  on  a  hearing  the  demurrer 
was,  on  December  14, 1885,  sustained,  and 
the  bill  was  dismissed.  From  tbat  decree 
the  United  States  has  appealed.  *The  mate- 
rial facts  set  forth  in  the  amended  bill  are 
these:  On  the  16th  of  October,  1869,  the 
United  States  recovered  a  judgment  at  law, 
in  the  district  court  of  the  United  States  for 
the  district  of  Kansas,  for  82,000,  against 
Moses  McElroy  and  Charles  Bull.  Two  exe- 
cutions were  issued  thereon,  and  were  re- 
turned unsatisfied.  On  the  7th  of  August, 
1869,  McElroy  and  liis  wife  executed  a  mort- 
gage for  83,500  to  Polly  Palmer,  on  lots  1 
and  3,  in  said  block  No.  104.  On  the  SOtli  of 
May,  1871,  Polly  Palmer  commenced  asuit  in 
a  state  court  of  Kansas  against  McElroy 
and  liis  wife  to  foreclose  the  mortgage,  and, 
on  October  4, 1871,  obtained  a  judgment  of 
foreclosure  for  $3,764.16,  which  ordered  tbat 
the  property  be  sold  to  satisfy  the  mortgage. 
It  was  sold,  and  purchased  by  Polly  Palmer. 
The  sale  was  contirmed  by  the  court  and,  on 
January  4, 1872.  asherifC's  deed  for  tlie  prop- 
erty was  made  to  her,  which  was  duly  re- 
corded. At  the  time  the  foreclosure  suit  was 
commenced,  the  United  States  marshal  had 
made  a  levy  on  said  property  under  au  execu- 
tion issued  on  the  judgment  of  the  United 
Slates,  and  the  said  lots  1  and  3  liad  been  ad- 
vertised to  be  sold  on  J  une  G,  1871.  On  that 
day  lot  1  was  sold  to  the  United  States,  tind 
on  October  16, 1871,  the  district  court  of  the 
United  States  confirmed  the  sale,  and  or- 
dered a  deed  to  be  made  to  the  United  States. 
In  the  foreclosure  suit,  the  United  States 
was  not  made  a  party,  and  did  not  appear. 
At  the  time  tbat  suit  was  commenced,  the 
judgment  of  the  United  States  was  a  lieu  on 
lota  1  and  3.    Polly  Palmer  died  in  Novem- 
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ber.  1872,  and  McElroy  died  in  1881.  On 
October  30,  1883,  the  United  States  received 
a  deed  for  lot  1  from  the  marshal  of  the  dis- 
trict, based  on  the  sale  of  June  6,  1871,  in 
accordance  with  the  order  of  October  16, 
1871,  and  has  been  ever  since  June  6,  1871, 
the  owner  of  lot  1,  with  full  right  of  posses- 
sion thereof,  subject  only  to  the  right  of  the 
heirs  at  law  of  Polly  Palmer.  The  amount 
due  to  the  estate  of  Polly  Palmer  on  the 
mortgage  of  August  7,  1869,  and  on  tlie 
judgment  of  foreclosure,  has  been  paid. 
The  bill  alleges  that  the  United  States  ofFers 
to  pay  the  amount,  if  any,  due  on  the  mort- 
gage, in  order  to  redeem  the  propei'ty,  waives^ 
an  answer  on  oath,  and  prays  that  an  account^ 
>be  taken  of  the  amount  due;  that  lot  3  be* 
first  subjected  to  its  payment;  that  an  ac- 
count be  taken  of  the  rents  and  profits  of 
lot  1,  and,  if  they  have  been  more  than  suf- 
ficient to  satisfy  the  mortgage  debt,  tlie  de- 
fendants 1)6  decreed  to  pay  the  excess  to  the 
United  States;  and  that  the  United  States  be 
permitted  to  redeem  lot  1,  and  tlie  defend- 
ants be  adjudged  to  deliver  up  its  possession 
to  the  United  States.  The  decision  of  the 
circuit  court,  reported  in  25  Fed.  Kep.  804, 
proceeded  upon  the  ground  tbat,  as  the  gov- 
ernment in  this  case  came  into  a  court  of 
equity,  claiming  the  same  rights  as  a  private 
individual,  and  the  case  did  not  involve  any 
question  of  governmental  right  or  duty,  the 
ordinary  rules  controlling  courts  of  equity 
as  to  laches  should  be  enforced;  and  that,  as 
the  bill  was  filed  more  than  12  years  after 
the  sheriff's  deed  had  been  made  to  Polly 
Palmer,  and  more  than  13  years  after  the 
sale  on  execution  to  the  United  States,  the 
claim  of  the  government  was  barred  by  its 
laches.  This  decision  of  the  circuit  court 
was  made  in  December,  1885,  prior  to  the 
decisions  of  this  court  in  the  cases  of  Van 
Brocklin  v.  State  of  Tennessee,  117  U.  S. 
151,  6  Sup.  Ct.  Rep.  670;  U.  S.  v.  Railway 
Co.,  118  U.  S.  120, 6  Sup.  Ct.  Rep.  1006;  and 
U.  S.  V.  Beebe,  127  U.  8. 338. 8  Sup.  Ct.  Rep. 
1083.  These  cases  determine  that  the  decree 
in  the  present  case  must  be  reversed.  In 
Van  Brocklin  v. State  of  Tennessee,  (page  158, 
6  Sup.  Ct.  Rep.  674.)  this  court  said:  "The 
United  States  do  not  and  cannot  hold  prop- 
erty, as  a  monarch  may,  for  private  or  per- 
sonal purposes.  All  the  property  and  reve- 
nues of  the  United  States  must  be  held  and 
applied,  as  all  taxes,  duties,  imposts,  and  ex- 
cises must  be  laid  and  collected,  'to  pay  the 
debts  and  provide  for  the  common  defense 
and  general  welfare  of  the  United  States.'" 
In  the  present  case,  the  United  Slates 
holds  the  title  to  the  property  in  question, 
as  it  holds  all  other  property,  for  public  pur- 
poses, and  nut  for  private  purposes.  So  hold- 
ing the  title  and  the  right  of  possession  un- 
der tlieir  deed,  it  holds  in  the  same  manner, 
and  for  public  purposes,  the  incidental  right 
of  redemption.  In  this  view,  the  doctrine 
often  laid  down,  and  again  enforced  in  U.  S. 
v.  Railway  Co.,  applies  to  this  c:iae.  It  was 
there  said  (p.  125, 6  Sup.  Ct.  Rep.  1Q08:)  "It 
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•  b'settled  beyond  doubt  or  controversy — upon 
the  foundation  of  the  great  principle  of  pub- 
lic policy,  applicable  to  all  governments  alike, 
which  forbids  that  the  public  interests  should 
be  prejudiced  by  the  negligence  of  the  ofll- 
cers  or  agents  to  whose  care  they  are  con- 
fided—  that  the  United  States,  asserting 
rights  vested  in  them  as  a  sovereign  govern- 
ment, are  not  bound  by  any  statute  of  limit- 
ations, unless  congress  has  clearly  manifested 
its  intention  that  tliey  should  be  so  bound. 
Lindsey  v.  Miller,  6  Pet.  666;  U.  S.  v. 
Knight,  14  Pet  301, 815;  Gibson  v.  Chouteau, 
13  Wall.  92;  U.  S.  v.  Thompson,  98  U.  S. 
486;  Fink  v.  O'Neil,  106  U.  S.  272,  281,"  1 
Sup.  Ct.  Kep.  825.  This  doctrine  is  applica- 
ble with  equal  force,  not  only  to  the  question 
of  a  statute  of  limitations  in  a  suit  at  law, 
but  also  to  the  question  of  laches  in  a  suit 
In  equity.  In  U.  8.  v.  Beebe,  (page  344, 8  Sup. 
Ct.  Hep.  1086,)  it  was  said:  "The  principle 
that  tlie  United  States  are  not  bound  by  any 
statute  of  limitations,  nor  barred  by  any 
laches  of  their  officers,  however  gross,  in  a 
suit  brought  by  them  as  a  sovereign  govern- 
ment to  enforce  a  public  right  or  to  assert  a 
public  interest,  is  established  past  all  contro- 
versy or  doubt."  'i'hese  views  entirely  cover 
the  present  case.  It  was  suggested  in  the 
decision  of  the  court  below,  as  a  ground  for 
applying  to  the  United  States  the  doctrine  of 
laches,  that  the  government  was  not  made  a 
party  to  the  foreclosure  suit  because  it  could 
not  have  been  made  such  party  except  at  its 


the  other  parties  to  this  suit  to  allow  the 
government  to  lie  by  for  so  many  years,  and 
then  come  into  a  court  of  equity  to  assert  the 
rights  sought  to  be  maintained  in  this  suit. 
It  is  a  sufficient  answer  to  this  view  to  say 
that  the  principle  we  have  announced  has 
long  been  understood  to  be  the  rule  applica- 
ble to  the  government,  and  that  it  rests  with 
congress,  and  not  with  the  courts,  to  modify 
or  change  the  rule.  The  decree  of  the  circuit 
court  is  reversed,  and  the  case  is  remanded 
to  that  court,  with  a  direction  to  take  such 
further  proceedings  as  may  be  according  to 
law,  and  not  inconsistent  with  this  opinion. 

Mr.  Justice  Fibld,  did  not  sit  in  this  case, 
or  take  any  part  in  its  decision. 


(130  V.  8.  SS4) 

Betnes  «.  DuHONT  et  aL 

DuHOiiT  et  al.  V.  Fry  et  alA 

(April  8, 1839.) 

1.  Basks  and  Babkino— Bahkbbs'  Liens— Col- 

I.ATBItAI.  SeCTTRITT. 

A  New  York  bank  authorized  a  New  Orleans 
bank  to  draw  on  it  in  advance  to  the  amount  of 
$100,000  "against  exchange  purchases,"  to  be 
forwarded  to  the  New  York  bank  for  collection, 
to  secure  which  advances  a  deposit  of  city  bonds 
was  made.  In  addition  to  exchange  purchases, 
the  New  Orleans  bank  forwarded  drafts  of  its 
own  on  third  persons,  a  number  of  which  were 
protested  tor  non-payment.  Held,  that  the  drafts 
of  the  New  Orleans  bank  were  not  within  the 
term  "exchange  purchases, "  and  that  the  New 


York  bank  had  no  lien  on  tlie  bonds  pledged  fiv 
advances  on  the  protested  drafts. 

2.  Equitt — JnRisDioTioN — Mdltiplicitt  of  SniTB. 
In  a  suit  for  the  possession  of  bonds  and  for 
the  amount  of  coupons  cut  from  them,  defend- 
ant alleged  that  they  were  in  his  hands  as  col- 
lateral security.  O  ther  parties  claimed  interests 
In  the  bonds,  partly  prior,  and  partly  subsequent, 
to  the  rights  of  defendant,  and  the  owner's  gen- 
eral creditors.  Held  a  proper  subject  of  equity 
jurisdiction,  as  an  accounting  was  necessary, 
and  a  multiplicity  of  suits  would  otherwise  fol- 
low. 

8.  ApPEAi.— Who  hat— Accxftino  Benxfr  ov 
Dbobbh. 

Accepting  the  residne  of  a  fund  after  certain 
liens  decreed  in  favor  of  a  party  are  satisfied  Is 
not  an  admission  that  the  decree  is  correct. 

Appeals  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of^ 
New  York.  9 

•On  the  14th  of  June,  1877,  Frederick  Du-» 
mont,  A-ugust  Henry  Beine,  and  John  David 
Moekel,  who  composed  the  flrmof  F.  Dumont 
&  Co.,  filed  their  bill  in  the  circuit  court  at 
the  United  States  for  the  Southern  district 
of  New  York  against  Charles  M.  Fry,  trU9> 
tee  of  Schuchardt  &  Sons,  bankrupts;  Frait- 
cois  Laborde  and  E.  H.  Beynes,  assignees  of 
Charles  Cavaroc  &  Son,  bankrupts;  the 
Louisiana  National  Bank  of  New  Orleans, 
and  N.  W.  Casey,  receiver  of  the  New  Or- 
leans National  Banking  Association,  claim- 
ing to  be  the  owners  of  232  bonds  of  the  city 
of  New  Orleans,  each  for  the  amount  of 
S1,000,  which  had  been  in  the  possession  of^ 
Schuchardt  &  Sons,  and  were  then  in  tb«S 


own  will,  and  that  it  would  be  a  hardship  to  ipossession  of  Fry,  their  trustee  in  bank-* 
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ruptcy,  who  also  held  moneys  received  from 
the  coupons  attached  to  the  said  bonds;  and 
by  amendment  set  forth  that  the  bonds  were 
purchased  by  Cavaroc  &  Son  with  the  money 
of  Dumont  &  Co.,  for  their  joint  account, 
but  not  in  the  name  of  Dumont  &  Co.,  nor  in 
the  joint  names  of  Dumont  &  Co.  and  Cavaroc 
&  Son;  that  Fry,  trustee,  refused  to  delivsr 
up  the  bonds,  and  claimed  to  hold  them  as 
security  for  sums  due  him  from  Cavaroc  & 
Son  and  Casey,  us  receiver;  and  that  Fry  is 
not  entitled  to  hold  the  bonds.  The  bill  prays 
that  he  be  decreed  to  deliver  them  up,  with 
the  money  received  from  the  sale  of  coupons 
cut  therefrom,  and  for  further  relief.  Fry 
claimed  to  hold  the  bonds  upon  a  banker's 
lien  for  a  balance  of  account  due  Schuchardt 
&  Sons  by  Cavaroc  &  Son,  and  upon  a  liea 
by  agreement  for  an  unsecured  balance  due 
by  the  New  Orleans  National  Banking  As- 
sociation, to  the  extent  of  $100,000.  A  decree 
was  rendered  December  6, 1882,  sustaining 
the  liens  asserted  by  the  defendant  Fry,  and 
directing  him  to  account  as  to  the  amount  of 
the  same,  and  of  certain  coupons  which  he 
had  collected.  March  5,  1884,  a  final  decree 
was  entered,  adjudging  the  amounts  due  on 
account  of  the  alleged  liens,  respectively,  and 
directing  that  so  much  of  the  said  bonds  as 
might  be  necessary  to  pay  the  same,  with  in- 
terest, should  be  sold  under  the  direction  of 
the  master.  This  was  done,  and  Fry  was 
paid  the  amount  of  said  liens,  and  the  bal- 
ance was  turned  over  to  Dunjqpt  &  Co^  and 
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BeyBes,  snrvlTing  assignee,  Laborde  having 
died  pending  the  action.  The  roaster's  final 
report  was  confirmed  February  11, 1885,  and 
appeals  were  prosecuted  bj  Dumont  &  Co. 
and  Bejnea,  sorTiTing  assignee,  to  this 
court. 

The  following  facts  appear  In  evidence : 
Scbachardt  &  &)n8  were  bankers  at  the  city 
of  New  York  dnring  the  period  covered  by 
the  transactions  In  question,  and  correspond- 
ents and  financial  agents  of  Cavaroc  &  Son, 
who  were  engaged  in  the  commission  and 
banking  business  in  the  city  of  New  Orleans. 
b  Charles  Cavaroc,  the  senior  member  of  the 
S  latter  firm,  was  at  the  same  time  president 

*  of  the'New  Orleans  National  Banking  As- 
sociation, with  which  Schuchardt  &  Sons  had 
similar  business  relations.  Two  hundred 
and  seventy-flve  bonds  of  the  city  of  New 
Orleans, — a  large  part  of  them  belonging  to 
Dumont  &>  Co.,  though  it  is  not  shown  that 
Scbachardt  &  Sons  had  notice  of  this, — were 
lett  by  Cavaroc  &  Son  with  Schuchardt  & 
Sons  in  September,  1870,  the  number  hav- 
ing been  subsequently  reduced  to  232.  The 
bonds  were  purchased  in  1870  with  the  pro- 
ceeds of  drafts  on  Dumont  &  Co.  to  the 
amount  of  about  1,000,000  francs,  which  had 
been  renewed  from  time  to  time  until  afler 
the  failure  of  Cavaroc  &  Son,  when  Dumont 
&  Co.  paid  them  to  the  amount  of  484,000 
francs.  Cavaroc  &  Son  had  negotiated  drafts 
for  200,000  francs  on  Dumont  &  Co.,  with 
Schnchardt  &  Sons,  shortly  l)ef  ore  the  failure, 
growing  out  of  the  original  purchase  of  bonds, 
and  these,  not  having  been  paid,  were 
charged  back  to  Cavaroc  &  Son  by  Schu- 
chardt &  Sons,  thereby  contributing  to  pro- 
duce a  debit  balance  of  $7,404.22  on  January 
12,  1874,  although  protested  drafts  on  Max- 
quelier  Fils  for  86,562.23  were  also  included. 
These  drafts  for  200,000  francs  had  been  ac- 
cepted by  Dumont  &  Co.,  and  were  protested, 
not  for  non-acceptance,  but  for  non-pay- 
ment; and  an  action  was  commenced  Janu- 
aiy  8,  1874,  by  Schuchardt  &  Sons  against 
Dumont  &  Go.  on  their  acceptances  in 
the  supreme  court  of  New  York,  and  an  at- 
tachment levied  on  the  bonds  in  question 
here  in  the  hands  of  Schuchardt  &  Sons. 
Satisfaction  of  recovery  in  this  suit  would 
more  than  pay  the  debit  balance  of  Cavaroc 
&  Son  as  finally  stated  in  these  proceedings. 
It  was  stipulated  between  the  attorney  for 
Dumont  &  Co.  and  the  attorneys  for  the  as- 
signee of  Cavaroc  &  Son  that  the  balance  of 
the  bonds  and  moneys  to  be  paid  over  after 
the  liens  awarded  by  the  court  were  satisfied, 
should  be  divided  in  the  proportion  of  74  per 
cent,  to  Dumont  &  Co.  and  26  per  cent,  to 
Cavaroc  &  Son. 

Both  the  Cavarocs  testify  that  the  bonds 
were  left  with  Schuchardt  &  Sons  for  safe- 
keeping; Cavaroc,  Jr.,  referring  to  a  partio- 
gc  alar  loan  on  them  in  the  fall  of  1870,  which 
g  led  to  their  being  sent  to  New  York,  where 

•  they  tben*remained  on  account  of  the  heavy 
express  charge,  and  the  fact  that  New  York 
was  a  lietter  market  in  which  to  dispose  of 


them ;  but  Wells,  a  member  of  Schuchardt  & 
Sons,  testifies:   "On  the  20th  of  September, 

1870,  we  deposited  with  M.  Morgan's  Sons 
the  above  $275,000  New  Orleans  bonds 
against  a  loan  made  by  them  of  S200,000  to 
the  Bank  of  New  Orleans,  and  $110,000  to 
C.  Cavaroc  as  part  collateral  for  those  loans. 
On  the  21st  December,  1870,  M.  Morgan's 
Sons  returned  us  the  above  l>ond8  against  the 
payment  of  the  two  loans.  On  the  6th  of 
March,  1871,  we  delivered  $5,000  of  the  above 
bonds  to  Henry  Beers  by  order  of  C.  Cavaroc. 
On  the  Ist  of  April,  1871,  we  delivered  $160,- 
000  of  above  bonds  to  Marks  &  Febre  by  or- 
der of  C.  Cavaroc.    On  the  29th  of  May, 

1871,  we  delivered  $110,000  of  above  bonds 
to  M.  Morgan's  Sons  against  a  loan  of  $100,- 
000.  On  the  30th  May,  1871,  Murks  &  Febre 
returned  us  above  $160,000  bonds,  against 
which  we  loaned  Cavaroc  $100,000,  falling 
due  2d  of  October,  1871.  On  the  2d  of  Octo- 
ber, 1871,  M.  Morgan's  Sous  returned  us  the 
$110,000  bonds  on  payment  of  their  loan. 
On  the  27th  of  February,  1872,  we  forwarded 
to  Cavaroc,  at  New  Orleans,  $8,000  of  above 
bonds  as  per  his  order.  On  the  13th  of 
April,  1872.  we  delivered  $160,000  of  above 
bonds  to  Importers'  &  Traders'  National 
Bank  of  this  city  by  order  of  Cavaroc.  On 
the  28th  of  June,  1872,  the  Importers'  & 
Traders'  National  Bank  returned  us  the 
above  $160,000  bonds.  On  the  Slst  of  Au- 
gust, 1872,  we  delivered  $80,000  of  above 
bonds  to  Spoflord  Bros.  &  Co.  by  order  of 
Cavaroc.  On  the  27th  of  May,  1873,  we  de- 
livered $50,000  of  the  above  bonds  to  the  Im- 
porters' &  Traders'  National  Bank  of  New 
York  by  order  of  Cavaroc.  On  the  3d  of 
September,  1873,  the  Importers'  &  Traders' 
National  Bank  returned  the  above  $50,000 
bonds."  He  considers  that  the  bonds  were 
held  by  bis  firm  for  any  balances  that  the 
New  Orleans  National  Banking  Association 
might  owe,  and  says  that  Schuchardt  &  Sons 
held  them  up  to  the  time  they  were  pledged 
to  the  bank  as  security  for  "  whatever  Cav- 
aroc &  Son  might  be  indebted  for,"  but  tliat^ 
they  had  no  written  authority  to  hold  th«§ 
bonds  collaterally  for  the  bank's'indebted-* 
ness,  that  he  knew  of,  other  than  the  letter 
of  Cavaroc,  Sr.,  of  February  15,  1878,  here- 
inafter set  forth.  He  testlBes,  however,  that 
there  was  "a  general  understanding  to  that 
effect  arrived  at  with  [in]  conversations  with 
C.  CaVaroc,  Jr.,  at  different  times  when  be 
was  in  New  York,  among  others,  in  August 
or  September,  1873;"  although  in  another 
portion  of  his  evidence  he  says:  "I  think 
they  were  alluded  to  in  1873,  during  his  visit 
to  New  York  in  the  fall  of  1873.  I  feel  quite 
confident  they  were  alluded  to  in  1873;" 
which  is  "as  positive"  as  he  "can  be  upon 
the  subject."  Any  such  understanding  is 
specifically  denied  by  Cavaroc,  Jr.,  who  as- 
serts that  he  "never  made  any  agreement, 
verbal  or  otherwise,  in  reference  to  the 
bonds,  with  Mr.  Wells  or  any  one  else,  and 
never  made  with  Mr.  Wells  or  any  one  living 
any  agreement  or  arrangement  ^bout  tha 
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bonds  or  any  other  bonds  to  be  held  as  gen 
«ral  security  In  matters  with  the  New  Or- 
leans National  Banking  Association,  or  even 
C  Cavaroc  &  Son;  never  had  any  conversa- 
tion with  Mr.  Wells  about  the  bonds  in  any 
manner  whatever,  outside  of  a  remark,  as 
above  stated,  in  the  summer  of  1873,  to  know 
if  our  trust  was  all  right  in  their  vault, 
which  any  merchant  would  pass  upon  in  con- 
versation, to  be  certain  that  no  accident 
happened  to  the  trust  or  deposit  for  safe- 
keeping." 

The  New  prieans  National  Banking  Asso- 
ciation deal^  largely  in  foreign  bills  of  ex- 
change, which  it  negotiated  through  Schu- 
cbardt  &  Sons.  By  the  course  of  business  the 
amount  of  the  foreign  bills  it  remitted  from 
time  to  time  to  Suhuchardt  &  Sons  was  cred- 
ited by  the  latter  to  the  former,  and  the  latter 
drew  upon  the  former  from  time  to  time,  as 
funds  were  required.  According  to  the  cus- 
tom of  business  at  New  Orleans,  advances 
are  made  by  bankers  to  shippers  in  anticipa- 
tion of  the  actual  delivery  of  drafts  with  ac- 
companying documents,  and  the  New  Orleans 
Bank  consequently  advanced  funds  before  it 
could  remit  drafts,  so  as  to  be  credited  by 
Schuchardt  &  Sons  with  their  amount.  For 
the  mutual  profit  of  both  concerns  the  bank 
e  had  at  times  been  permitted  by  Schuchardt 
n  &  Sons  to  draw  in  advance  of  remittances. 
•  Cavaroc  &  Son  were  not*  only  bankers,  but 
large  shippers  of  cotton  abroad,  and  drew 
against  the  proceeds  of  their  bills  of  ex- 
change, which  were  accompanied  by  bills  of 
lading.  On  the  4th  of  December,  1871, 
Schuchardt  &  Sons  wrote  the  cashier  of  the 
New  Orleans  National  Banking  Association 
the  following  letter: 

"New  York,  Dec.  4th,  1871. 
"N.  Augustine,  Esq.,  Cashier  New  Orleans 
Banking  Association,  New  Orleans,  Louisi- 
ana— Dear  Sir:  In  reply  to  your  Inquiry 
about  drawing  In  advance  against  purchases 
of  exchange  we  beg  to  say  that  we  granted 
that  facility  at  a  time  when  your  foreign  ex- 
change business  with  us  was  much  more  ex- 
tensive, and  consequently  more  remunera- 
tive, than  at  present,  and  when  we  held  as 
security  a  deposit  of  N.  O.  city  bonds.  We 
were,  moreover,  induced  to  make  these  ad- 
vances (although,  as  we  explained  at  the 
time,  we  could  make  a  much  more  lucrative 
use  of  the  money  by  using  it  here)  on  the  as- 
surance of  Mr.  Cavaroc  that  you  would  only 
temporarily  require  such  facilities,  and  that 
your  business  would  increase  to  such  an  ex- 
tent that  tlie  future  would  largely  compen- 
sate us  for  any  present  saeri  flees.  To  our 
regret,  however,  such  has  not  been  the  case, 
and  your  business,  instead  of  increasing,  has 
greatly  diminished.  However,  in  order  to 
evince  our  desire  of  doing  all  in  our  power 
to  contribute  to  the  development  of  our 
correspondence,  we  hereby  authorize  you  to 
draw  upon  us  in  advance  of  remittances  to 
the  extent  of  $100,000,  (one  hundred  thous- 
and dollars,)  with  the  understanding  that 
such  drafts  are  to  represent  exchange  bought 


and  paid  for.  We  presume  also  that  when 
the  loan  of  the  Trust  Co.,  which  falls  due  on 
the  21st  inst.,  will  be  paid  the  securities  will 
he  replaced  in  our  possession." 

February  6,  1873,  the  cashier  of  the  bank^ 
wrote  Schuchardt  &  Sons :  g 

•"New  Orleans,  Feb'y  6.  1873.  Mess.  F.? 
Schuchardt  &  Sons,  New  York:  Are  we  still 
authorized  to  draw,  &  cUoowoert,  $100,000, 
(one  hundred  thousand  dollars,)  against  pur- 
chases of  exchange  advised  by  wire?  H.  T. 
Blache,  Cashier." 

To  which  Schuchardt  &  Sons  replied: 

"New  York,  Feb'y  11,  1873.  Henry 
Blache,  Esq.,  Cashier  of  the  N.  O.  Natlond 
Banking  Association,  New  Orleans:  The 
credit  of  $100,000  (one  hundred  thousand 
dollars)  d,  dfcauvert,  was  predicated  upon  the 
deposit  of  New  Orleans  city  bonds,  and  on 
their  withdrawal  we,  of  course,  supposed  the 
agreement  canceled.  F.  Schuchardt  & 
Sons." 

Whereupon  the  cashier  answered: 

"New  Orleans,  February  16th,  1878. 
Messrs.  Schuchardt  &  Sons,  New  York :  Your 
letter  of  December  4th,  1871,  authorized  us 
to  draw,  in  advance  of  remittance,  to  the  ex- 
tent of  $100,000,  (one  hundred  thousand  dol- 
lars,) represented  by  purchases  of  exchange, 
ad  vised  by  telegraph.  There  was  no  mention 
of  a  deposit  of  city  bonds  to  guaranty  such 
overdraft,  and  we  have  been  acting  ever  since 
under  the  impression  that  the  credit  was  still 
in  force.  We  now  note  that  it  Is  canceled, 
and  beg  leave  to  refer  you  to  the  private  let- 
ter of  the  president  on  the  subject.  H.  T. 
Blache,  Cashier." 

And  on  the  same  day,  the  president,  Cav- 
aroc, wrote  Schuchardt  ft  Sons  a  letter,  which 
he  gives  thus: 

"  New  Orl  cans,  February  15th,  1878.  Mess. 
Schuchardt  &  Sons,  New  York:  In  your  let- 
ter of  the  11th  instant  you  say:  'The  creditg 
of  $100,000,  (one  hundred  thousand  dollars,  jS 
d.  (Ucouvert,  was'predicated  upon  the  deposit* 
of  New  Orleans  city  bonds,  and  on  their  with- 
drawal we,  of  course,  supposed  the  agreement 
canceled.'  You  know  that  exchange  at  New 
Orleans  Is  purchased  by  making  advances  nn- 
tll  such  time  as  the  drafts  are  delivered,  and 
it  was  with  view  of  making  our  mutual  trans- 
actions more  active  that  we  asked  this  credit, 
'd.  dlcowoerW  at  the  time.  In  view  of  your 
remark  I  have  nothing  to  say,  except  to  au- 
thorize you  to  consider  a  portion  of  the  bonds 
belonging  to  my  firm,  which  you  have  in 
your  possession,  as  collateral  security  la  case 
you  should  not  be  covered  (en  oaa  de  cUeow 
vert.)    C.  Catakoo,  Pres't." 

On  behalf  of  Fry  the  following  was  intro- 
duced as  the  original: 

"New  Orleans,  the  15  Fevrler,  1878.  Mes- 
sieurs F.  Schuchardt  &  Sons,  New  York: 
Messieurs  &  Amis:  Dans  votre  lettre  du  11 
ct.  vous  dites:  <  Tlie  credit  of  $100  M  &  di^ 
convert  was  predicated  upon  the  deposit  of 
New  Orleans  city  bonds,  and  on  their  with- 
drawal we,  of  course,  supposed  the  agreement 
canceled.'  Yous  savez  que  lexbange  k  New 
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Orleans  est  achet^  en  falsant  des  avances 
Jasqu'  <l  ce  que  les  traites  soient  li  vr^es  &  c'est 
afin  d'acUver  nos  rapports  que  nous  vous 
avions  demand<^,  h  I'epoque,  ce  decouvert. 
Devant  votre  observation,  il  n'y  a  rien  h,  dire 
si  ce  n'est  de  vous  autoriser  ^  consid^rer 
comme  s^curit^  collatijrale  une  partie  des 
*  bonds'  que  vous  avez  k  ma  maison,  en  cas 
de  dtcouvert.    Votre  devoue,  C.  Cavaroc." 

And  which  Is  translated  by  Mr.  Wells  as 
follows: 

"New  Orleans,  15  February,  1878.  Messrs. 
F.  Schucbardt  Jk  Sons,  New  York:  Dear 
Sirs:  In  your  letter  of  11th  inst.  you  say: 
•The  credit  of  8 100  |  M  d  d^couoert  was  pred- 
icated upon  the  deposit  of  New  Orleans  city 
bonds,  and  on  their  withdrawal  we,  of  course, 
supposed  the  agreement  canceled.'  *  You  are 
aware  that  exchange  is  purchased  at  New  Or- 
leans by  making  advances  until  the  delivery 
of  the  drafts,  and  It  was  for  the  purpose  of 
giving  activity  to  our  correspondence  that  we 
at  the  time  requested  this  dicouvert.  In  the 
face  of  your  observation  there  is  nothing  to 
■ay  except  to  authorize  you  to  consider  a  part 
of  my  firm's  bonds  which  you  have  as  collat- 
eral security  in  case  of  (unsecured — uncov- 
ered) balance  of  account.  Yours  truly,  C. 
Cavaboc." 

Schucbardt  &  Sons  replied: 

"New  York,  Feb.  27, 1873.  To  the  Cashier 
of  the  New  Orleans  Banking  Association, 
New  Orleans:  In  reply  to  your  worthy  pres- 
ident's letter  of  the  15th  inst.,  we  take  pleas- 
ure in  authorizing  you,  in  accordance  with 
the  terms  therein  stated,  to  value  on  us  <d 
dicouvert '  for  a  sum  not  exceeding  as  maxi- 
mum $100,000  (one  hundred  thousand  dol- 
lars) against  exchange  purchases.    F.  SCHU- 

OHARDT  &SONS." 

In  the  summer  of  1878,  Cavaroc,  Jr.,  had 
two  interviews  with  Wells,  in  New  York, 
on  his  way  to  and  from  Europe,  at  which 
nothing  was  said  about  these  bonds  "outside 
of  a  possible  remark,  to  be  positive  that  noth- 
ing had  happened  to  our  trust  in  their  hands, " 
but  the  subject  of  the  amount  of  exchange 
Schuchardt  &  Sons  would  be  willing  to  nego- 
tiate for  the  firm  or  the  bank  was  mentioned, 
an  agreement  arrived  at  to  limit  certain  lines 
of  credit,  and  a  memorandum  drawn  up  by 
Wells,  in  French,  or  partly  in  French  and 
partly  in  English,  as  follows: 

"Not  more  than  £10  |  M  per  week  on  Ham- 
bio. 

"Not  more  than  fr.  200  j  M  on  first  bankers 
of  Paris. 

"As  much  business  paper  [in  French,  fl/*- 
/ets  de  commerce]  as  shall  be  desired,  we  re- 
serving the  right  (as  much  in  the  interest  of 
the  bank  as  in  our  own)  to  limit  the  amounts 
«on  any  one  house. 

S  "When  the  bank  sends  the  drafts  of  the 
•  bank  on  third 'parties  (Havre,  Bordeaux, 
Marseilles,  &c.,  &c.)  it  must  put  in  the  hands 
of  Messrs.  C.  C.  &  Son,  in  trust,  a  deposit  of 
securities,  there  to  remain  until  the  accept- 
ance or  the  payment,  if  we  deem  proper  to 
await  the  payment. 


"Seignouret's  line,  fr.  500  |  M  (for  bank 
and  C.  C.  &Son.)" 

This  must  have  been.  Wells  says,  the  latter 
part  of  August  or  the  early  part  of  Septem* 
ber,  1873,  and  this  Is  confirmed  by  the  evi- 
dence of  Cavaroc,  Jr.,  that  he  arrived  in  New 
Orleans  "the  first  part  of  September."  Mr. 
Wells  thinks  he  received  a  letter  from  Mr, 
Cavaroc  dated  on  or  about  September  15tb, 
and  tliat  he  answered  under  date  of  Septem- 
ber 19,  1873,  and  Cavaroc  produces  a  letter, 
as  follows: 

"New  York,  Sept.  19, 1878.  My  Dear  Mr. 
Cavaroc:  I  have  sufilciently  explained  to 
you  on  your  last  visit  here  that  we  should  pre- 
fer receiving  from  the  bank  only  such  paper 
as  it  should  have  purchased,  and,  after  mature 
consideration  and  consultation  with  Mr, 
Schuchardt,  who  has  returned  some  days 
since,  we  have  determined  to  request  the 
bank  to  limit  its  exchange  business  with  us 
to  the  forwarding  of  such  drafts  made  by 
third  parties  as  it  shall  deem  proper  to  pur- 
chase, and  we  beg  you  so  to  inform  the  bank. 
•  *  *  We  hope  that  the  bank  shall  give 
great  activity  to  its  operations  on  the  above 
basis,  and,  in  order  to  assist  it  as  much  as 
possible,  we  still  authorize  it  to  draw  against 
purchases  of  exchange,  and  in  advance  of  the 
remittances,  to  the  extent  of  $100,000,  on  the 
conditions  specified  in  the  letter  of  Mr. 
Cavaroc  of  15th  February  last.  Believe  me, 
my  dear  sir  and  friend,  yours  most  devotedly, 
Lawrence  Wells. 

"Money  was  loaned  until  to-morrow  @  1* 
per' cent.;  and  you  will  readily  understand 
that  it  is  no  fun  to  be  out  of  money,  as  we 
are  now.  The  system  which  1  propose  to  yoa 
above  will  in  a  measure  remedy  this,  because 
we  can  draw  as  soon  as  we  shall  receive  your 
telegram  advising  purchases. " 

An  extract  from  the  minute-book  of  the^ 
bank,  September  20,  1878,  reads  as  foliows:g 
•"Called  meeting.  New  Orleans  Nat.  Bank-* 
ing  Ass'n,  New  Orleans,  Sept.  20th,  1878. 
Present:  C.  Cavaroc,  Pros' t;  A.  Tertrou, 
J.  Aldige,  John  Bocchi,  H.  A.  Mouton, 
P.  S.  Wiltz,  L.  Haas,  Jr.  The  president 
stated  that  the  object  of  the  meeting  was  to 
inform  the  board  of  the  unpleasant  state  of 
affairs  in  general,  and  particularly  of  the 
panic  then  prevailing  in  New  York.  The 
suspension  of  Jay  Cooke  &  Co.,  which  was 
already  announced,  and  which  no  doubt  would 
be  followed  by  many  others,  would  surely 
tend  to  increase  the  present  uneasiness,  and 
render  our  money  market  still  more  stringent 
He  would  therefore  ask  the  board  to  suggest 
or  adopt  such  measures  as  in  their  judgment 
they  would  think  expedient  to  avert  the  im- 
pending crisis;  whereupon  it  was  unani- 
mously 'Resolved,  that  all  precautionary 
measures  to  be  taken  be  left  entirely  to  the 
discretion  of  the  president,  the  board  hereby 
ratifying  all  that  may  be  done  by  him.'  It  is 
further  *  Resolved,  that  with  a  view  of  secur- 
ing the  president  against  any  eventual  loss 
of  the  232  7  per  cent,  city  of  New  Orleans 
bonds  belonging  to  the  firm  of  C.<]avaroO|fe 
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Son.  and  actaaQj  pledged  to  F.  Scbucbardt  & 
Sons,  agents  of  the  bank  at  New  York,  as  col- 
lateral security  for  the  payment  of  all  foreign 
exchange  bills  sent  them  for  negotiation  and 
by  them  Indorsed,  that  he  be,  and  is  hereby, 
autliorized  to  select  as  guaranty  from  the 
portfolio  of  the  bank  such  papers  as  he  may 
think  proper,  to  the  extent  of  (8100,000) 
one  hundred  thousand  dollars.'  On  motion, 
it  is  further  'Resolved,  that  the  board  hereby 
tender  their  thanks  for  the  aid  he  is  individ- 
ually lending  by  leaving  undisturbed  a  large 
cash  balance,  ($80,000)  eighty  thousand  dol- 
lars, standing  to  the  credit  of  C.  Cavaroc  & 
Son  on  the  books  of  the  bank.'  And  the  board 
adjourned." 

October  4,  1873,  the  bank  and  Cavaroc  & 
Son  failed.    N.  W.  Casey  was  appointed  re- 

fceiver  of  the  bank,  and  Prancois  I^borde  and 
Edward  H.  Beynes  assignees  of  Cavaroc  & 
*  Son.  Schuchardt  &  Sons  were  adjudicated 
bankrupts  February  19, 1876,  and  Charles  M. 
Fry  was  appointed  their  trustee  in  bank- 
ruptcy. The  balance  due  from  the  New  Or- 
leans bank  to  Scliuchardt  &  Sons  on  October 
4,  1873,  the  date  of  the  failure,  adding  93.20 
interest,  from  October  1st,  was  94,125.12. 
which  was  increased,  by  charging  back  pro- 
tested drafts  or  acceptances  and  some  minor 
items,  to  $197,501.35,  as  per  the  following 
account: 

Dr.  M.  W.  Ca«»,  Baoelrtr  New  OrlMkw 

Nat'l  Banking  Asaoo. 
un.  Charle*  II.  Frj,  tnuta*. 

Oct'r   1.  Tobahuioe. „ _..._  9  4.121  n 

4.  -  days'  Intenat  on  $4,131.93.  Q  T 

per  cent t  30 

T.  **  anpaldnm.  on  Nat'l  Park  BanL.        Ul  M 
t.  **  proteat  chargea  on  rem.  on 

PhOa. «16t.If  t  M 

14,  "  proteat  chargea  on  i«m.  on 

PhUa «1M  *  M 

M.  ■■  proteat  ehargaa  on  rem. 

«lta.4T  *  tlM  4  U 

Ul  **  proteated  dratta 
on  Q.  Hono- 
rat  *  Co.  at 

KaraelUea fee  UO,OM 

10  par  cant,  dam- 

agaa. ....  U.O0O 

rca  188,000— MTVi    n,S46  15 
NOT^  IT.  "  nnpald  acoaptanoea  ol  B.  Frank  A 

Co _.    ia.B0O  W 

■*  proteat  cbarfcea  on  aama....,.,..,...  1 II 

Dae'r  f».  "  proteated  dratta 
onSelgnonret 
Frerea  A  Co., 
Bordeanz, 
p'bleper  Parte  Tea 3(0,000 
10percent.dam- 
agaa...— _.....         30,000 

fca  376,000— «87H    IMIO  30 

UTL 

Jaa'r  13L  ••  proteated 

dralte  on 

A.DuUoy 

a  Co.  at 

Par1a.....Xoa  300,000  3>N0T*r,TlL 

1S6,000  10  Dee,     ■• 

86.000  18    "         " 

10,000  1»    -         " 

lOpareent. 

damagea        40,000 

roe  440,aoO-48m~.-.~~.  M.SS0  41 

$107,601  88 

From  this  debt,  certain  amounts  collected 

being  deducted,  a  balance  of  9180,624.58  was 

^  left,  making,  with  914,691.05  due  on  gold 

S  account,  a  total  indebtedness  from  the  bank 

"iq*  Scbnchardt  &  Sons  of  9195,815.68,  for 


which  a  certificate  was  Issned  by  the  reoeir- 
er  April  8,  1879.  Schuchardt's  cashier  testi- 
fied: "The drafts  on  Dutfoy,  Seignouret,  and 
Honorat  were  foreign  exchange  hUU  known 
as  'clean,' — that  is,  unaccompanied  by  docu- 
ments,— drawn  by  the  New  Orleans  Banking 
Association  on  those  parties.  The  one  on 
the  National  Park  Bank  was  drawn  by  the 
New  Orleans  National  Banking  Association, 
to  settle  a  collection  made.  The  bills  of  ex- 
change that  figure  up  on  the  gold  account 
were  mainly  cotton  shippers'  exchange,  ac- 
companied by  bills  of  lading."  The  debit 
balance  of  the  bank  on  the  gold  account,  Oc- 
tober 1,  1873,  was  968,281.17,  afterwards  re- 
duced to  914.691.05. 

It  appears  from  the  evidence  of  Casey  that 
Schuchardt  &  Sons,  or  Fry,  their  assignee, 
claimed  about  938,000  in  the  Union  Bank  of 
London  belonging  to  the  New  Orleans  bank, 
and  other  funds  in  the  hands  of  Dutfoy  &  Co. 
of  Paris,  amounting  to  40,000  francs,  and 
that  at  the  time  of  the  failure  of  the  bank 
"certain  assets  belonging  to  the  bank  were 
in  the  hands  of  parties  claming  to  hold  them 
as  collateral  security  for  the  indorsement  of 
certain  bills  of  exchange  which  bad  been 
negotiated  through  Schuchardt  &  Sons,  said 
bills  being  drawn  by  the  bank  upon  Seignou- 
ret Fr^res  of  Bordeaux.  France.  Suit  was 
brought  for  the  recovery  of  these  assets, 
which  resulted  in  my  favor,  as  will  appear 
by  the  decision  of  the  supreme  court  of  the 
United  States  in  the  case  of  Casey  t.  Schu- 
chardt, 96  U.  S.  494."  In  that  case,  Mr.  Jus- 
tice Bradlkt,  delivering  the  opinion  of  the 
court,  said:  "Schuchardt  &  Sons  were  bank- 
ers, in  New  York,  through  whom  the  New 
Orleans  National  Banking  Association  was 
in  the  habit  of  drawing  on  foreign  houses, 
and  who  indorsed  and  disposed  of  the  drafts, 
or  transmitted  them  for  collection,  and  made 
advances  thereon.  They  were  thus  in  the 
habit  of  indorsing  and  advancing  on  bills 
drawn  by  the  bank  on  Seignouret  Fr^res,  of 
Bordeaux.  In  August  and  September  they  > 
became  uneasy,  and  required  secnrity;  and| 
It  was  agreed* between  them  and  the  bank* 
that  they  would  receive  and  indorse  drafts  on 
Seignouret  Fr&res,  and  accept  the  drafts  of 
the  bank  on  themselves  to  a  certain  limited 
amount,  upon  being  secured  by  a  pledge  of 
commerciid  securities,  to  be  deposited  in  the 
hands  of  Charles  Cavaroc  &  Son.  In  pursu- 
ance of  this  arrangement,  on  the  17th  of  Sep- 
teml>er  the  bank  transmitted  to  Schuchardt 
&  Sons  Its  drafts  on  Seignouret  Fr5res  to  the 
amount  of  250,000  francs,  and  at  the  same 
time  drew  on  Schuchardt  &  Sons  against  said 
drafts  for  the  sum  of  950,000.  On  the  same 
day,  or  the  day  following,  securities  of  the 
bank  to  the  amount  of  $60,000  were  selected 
by  the  note  clerk,  by  direction  of  Charles 
Cavaroc,  president  of  the  bank,  put  into  an 
envelope  indorsed  with  the  name  of  Scbn- 
chardt &  Sons,  and  handed  to  Cavaroc,  who 
handed  them  to  the  cashier;  and  thereafter 
they  were  treated  in  precisely  the  same  man- 
ner as  the  securities  which  wer«t  selected  for 
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tbe  Credit  Mobflier  and  the  Park  Bank,  aa 
shown  in  the  cases  which  have  just  been  de- 
cided." 

Octobers,  1873,  Cavaroc  &  Son  telegraphed 
Schnchardt  &  Sons: 

"New  Orleans,  Oct.  9,  1873.  P.  Schn- 
chardt &  Sons,  New  York:  Please  deliver 
to  L.  Monrose  two  hundred  and  thirty  bonds, 
one  thousand  dollars  each,  city  of  New  Or- 
leans seven  per  cent.,  held  in  trust  for  us. 
C.  Oataboo  &  SOK." 

Monrose  replied: 

"New  York,  Oct.  9,  1873.  0.  Cavaroc  & 
Son,  New  Orleans:  Schuchardt  refuses  de- 
livering; says  you  pledged  as  securitj  for 
bank.    L.  Monkose." 

And  Schuchardt  &  Sons  telegraphed: 

"New  York,  Oct.  9th,  1873.    0.  Cavaroc 
&  Son,  New  Orleans.    According  to  your 
«  written  authority  we  bold  New  Orleans  city 
S  bonds  as  collateral  security  against  Bank  of 
•  New  Orleans.  "We  insist  on  your  delivering 
to  Keyues  the  bills  receivable  held  by  you  in 
trust.    Answer.    Also  reply  about  bUl  lad- 
ing   per  Queenstown.    F.  Sohxtohakdt  & 
Sons." 

October  11th,  Cavaroc  &  Son  wrote  Scha- 
ebsrdt  ft  Sons: 

"New  Orleans,  Oct.  11,  1878.  Mess.  F. 
Schuchardt  &  Sons,  New  York — Gentlemen: 
•According  to  your  written  authority  we 
hold  New  Orleans  city  bonds  as  collateral 
security  against  Bank  of  New  Orleans.'  By 
this  phrase  you  seem  to  imply  that  our  232 
bonds  ought  to  serve  as  a  guaranty  to  you 
for  the  reimbursement  of  all  kinds  of  debts 
and  of  all  sums  due  by  the  bank.  In  re- 
sponse we  refer  you  to  the  letter  of  our  sen- 
ior partner,  C.  Cavaroc,  February  15th  last, 
which  you  yourselves  invoke  as  tbe  authority 
on  which  you  base  your  rights  (*  according  to 
your  written  authority.')  Our  authority  is 
contained  In  the  following  terms:  •  In  your 
letter  of  the  11th  inst.  yoi:  say:  "The  credit 
of  $100,000  d.  dicouvert  was  predicated  upon 
tbe  deposit  of  New  Orleans  city  bonds,  and 
on  their  withdrawal  we,  of  course,  supposed 
the  agreement  canceled."  You  know  that 
exchange  at  New  Orleans  is  purchased  by 
nuUdngad  vances  until  such  time  as  the  drafts 
are  delivered,  and  it  was  with  a  view  of 
making  our  mutual  transactions  more  active 
that  we  asked  this  credit  d,  dScouvert  at  the 
time.  In  view  of  your  remark,  I  have  noth- 
ing to  say  except  to  authorize  you  to  consider 
»  portion  of  the  bonds  belonging  to  my  firm, 
which  you  have  in  your  possession,  as  collat- 
eral security,  in  case  you  should  not  be  cov- 
ered.' You  see  that  according  to  the  author- 
ity which  you  invoke  you  have  no  right  to 
cover  yourself  by  means  of  these  bonds,  ex- 
cept those  uncovered  sums  for  which  you 
m^htnot  have  received  the  paper  against 
wMch  they  were  drawn  at  the  moment  of  ttie 
9  demand  for  the  restitution  of  tbe  bonds.  Ac- 
si  Midlng  to  the  books  of  the  bank,  wliich  cor- 
*'  iespond*within  a  few  cents  with  the  account 
COTfent  rendered  by  you  under  date  of  Oct. 
lst>  it  appears  that  all  tbe  drafts  which  the 


bank  has  made  on  yon  np  to  this  day  have 
been  properly  covered,  and  that  is  all  we 
guarantied  by  the  deposit  of  our  bonds. 
These  bonds  are,  then,  at  this  moment  re- 
leased, and  we  renew  the  order  that  you  de- 
liver them  to  L.  Monrose,  who  is  requested 
to  receive  them.    Yours,  &c.,  0.  Cayaboo 

&SON." 

The  following  definitions  of  "d.  dicouvert," 
with  translations,  were  furnished  by  counsel 
for  Dumont  &  Co:  "Crt^dit  ^  dtcouvert: 
Avances  faites  par  acceptations  ou  par  d(^- 
hours  de  caisse,  sans  etre  garantles  par  con- 
naisseraents  des  marchandises  consignees  ou 
des  centre- valeurs."  Larousse,  Qrand  Dic- 
tJonnaireUniversel.  Translation:  "Advan- 
ces made  by  acceptances  or  cash  disburse- 
ments, which  (advances)  are  not  covered  by 
bills  of  lading,  consigned  goods,  or  other  se- 
curities. "  So  litti^,  Dictionnaire  de  la  Lan- 
gue  Frangaise:  "A.  dtcouvert.  Terme  de 
commerce:  £tre  &  dtcouvert,  Stre  enavance, 
n'avoir  aucune  garantie  des  avances  faites. 
(A dtcouvert.  Commercial  expression:  To 
be  <  &  dikwuvert,'  is  to  be  in  advance,  to  have 
no  guaranty  of  the  advances  made^"  So  in 
the  Dictionnaire  de  I'Acad^mie:  "A  d(^ou- 
vert.  £tre  ^  dtcouvert,  signifie  en  terme  de 
commerce,  n'avoir  aucun  gage.  <  aucune  gar- 
antie par  sa  cr^ance.'  (To  be  <  &  dtcouvert ' 
signifies  to  have  no  pledge,  no  security,  for 
one's  claim.) "  So,  too,  Bescherelle,  Diction- 
naire Nationale:  "Commerce.  £tre  ^  dt- 
couvert: N'avoir  aucun  gage  de  sa  cr^ance. 
(Commerce;  to  be  •&  decouvert;'  to  have  no 
security  or  pledge  for  one's  claim.)"  Mr. 
Wells  gives  this  as  from  the  French  Diction- 
ary of  A.  Spiers,  (19th  Ed.,)  Barnard,  Ban- 
dry  &  Co.,  12  Bue  Bonaparte,  Paris,  1866: 
"Dicouvert,  n.  m.  1  (com.)  (of  accounts)  un- 
covered  balance."  h 

Cavaroc  Sr.,  testifies:  "  There  is  a  usage  andet 
meaning.  The  words '4  d^couwrt  "we  use* 
more  frequently  in  French  than  <  credit.'  If 
I  write  in  French  to  ask  an  open  credit  to  a 
banker  I  will  merely  ask  him :  •  Let  me  draw 
on  you  d,  dtcouvert  for  one  or  two  hundred 
thousand  dollars.'  If  I  say  to  the  banker,  <  I 
will  cover  you  with  exchange  to  that 
amount,' as  soon  aa  I  cover  to  that  amount  it 
is  finished.  I  don't  owe  a  cent  to  that 
amount;  d.  dioouvert  is  closed,  and  I  have  a 
right  to  go  on  again.  It  is  a  revolving  credit. 
For  instance,  with  Schuchardt,  suppose  I 
draw  to-day  $100,000  on  Schuchardt,  and  it 
was  d  d^oouvert,  and  the  next  morning  or 
day  after  I  sent  to  Schuchardt  $100,000  of 
exchange  bought  from  different  houses  here, 
my  d,  dlcouvert  is  flnislied, — it  is  closed.  Aa 
soon  as  I  have  remitted  exchange  for  the 
$100,000  draft  of  the  day  preceding,  the  a  di- 
convert  Is  closed.  Schuchardt  is  covered 
then.  On  tbe  same  day  or  next  morning  I 
have  a  right  to  draw  $100,000,  and  cover 
again.  As  soon  as  I  have  remitted  $100,000 
exchange  I  have  a  right  to  draw  again. 
Therefore,  when  the  bank  remitted  exchange 
to  cover  what  the  bank  had  drawn  under  that 
credit,  d,  dlcouvert,  the  guaranty  soade  by  m< 
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C.  Gavaroe,  ceased,  and  the  right  to  hold 
these  bonds  ceased  under  that  guaranty. 
•  *  *  I  desire  to  say,  In  explanation  of 
the  •  &  cUcouvert '  spoken  of  in  my  testimony, 
that  it  had  no  relation  to  guaranty  and  to 
payment  of  the  exchange  remitted  by  the 
banis,  nor  of  the  solvency  of  the  drawers  or 
indorsers  or  acceptors,  but  merely  embraced 
remittance  of  exchange  by  the  bank.  This 
is  the  signification  of  the  words  <d  cUcou- 
vert '  here  and  In  France,  and  in  the  letters 
sent  and  received  by  me,  extracts  of  which 
are  annexed,  the  words  are  so  understood." 
The  balance  of  account  claimed  by  Schu- 
chardt  &  Sons  as  due  from  Cavaroc  &  Son  Jan- 
nary  12,  1874,  was  $7,454.22,  to  which  cer- 
tain costs,  disbursements,  and  counsel  fees, 
and  a  payment  in  settlemeut  of  a  judgment  on 
a  $20,000  draft  drawn  on  them  by  Cavaroc  & 
Son,  were  added,  with  interest,  making  the 
amount  December  19, 1882, some $25,715.22. 
The  amount  proved  up  by  Schuchardt&Sons 
against  the  Nevi  Orleans  Bank  was  $195,- 
« 815.68,  as  has  been  stated.  Upon  this 
M  amount  dividends  had  been  paid  before  final 

*  decree  to  the  amount  of  $117,189.88.  'The 
circuit  court  held  that  the  bonds  were  pledged 
to  secure  Schuchardt  &  Sons  for  any  over- 
drafts of  the  bank  which  might  from  time  to 
time  arise,  to  the  extent  of  $100,000,  and 
that  Schuchardt  &  Sons  were  entitled  to  hold 
the  bonds  subject  to  the  pledge  to  the  bank 
as  security  for  the  indebtedness  of  CaraToc& 
Son,  by  virtue  of  a  banker's  lien,  (13  Fed. 
Bep.  423;)  and,  further,  that  Caravoc  &  Son 
had  pledged  the  bonds  to  secure  the  whole  in- 
debtedness of  the  bank  to  Schuchardt  &  Sons, 
with  a  limitation  on  the  extent  of  the  liabili- 
ty, and  had  not  pledged  them  to  secure  a  lim- 
ited part  of  the  indebtedness,  and  that  there- 
fore the  dividends  were  not  to  be  applied  rat- 
ably, but  the  bonds  could  only  receive  the 
benefit  of  any  receipts  from  dividends  after 
the  indebtedness  had  been  paid  down  to 
$100,000,  (14  Fed.  Rep.  293.)  The  original 
bill  was  ordered  dismissed  by  the  court  sua 
$ponte  on  the  ground  of  want  of  jurisdiction 
in  equity,  (12  Fed.  Rep.  21,)  but  retained 
upon  amendment.  No  objection  on  this 
ground  appears  to  have  been  raised  by  de- 
fendants until  upon  hearing  here.  As  to  al- 
lowance of  interest,  see  18  Fed.  Rep.  578. 

B.  A.  Hutchins  and  F.  R.  Coudert,  for 
plaintiffs.  John  E.  Parsons,  for  defendant 
Beynes.    John  M.  Bowers  and  James  C. 

^  Carter,  for  defendant  Fry. 

S 

•  *Mr.  Chief  Justice  Fuller,  after  stating  the 
facts  as  above,  delivered  the  opinion  of  the 
court. 

The  circuit  court  held  that  Cavaroc  &  Son 
had  pledged  the  bonds  to  Schuchardt  &  Sons 
as  security  for  any  unpaid  balance  of  ac- 
count due  from  the  New  Orleans  Bank,  with 
a  limitation  to  $100,000  on  the  amount  for 
which  the  bonds  should  be  held  liable.  The 
nnpaid  balance  was  ultimately  placed  at 
$195,315.63.  The  larger  part  of  this  balance 
resulted  from  charging  back  the  drafts  on 


Selgnouret  Fr&res  ft  Co.,  Honorat  ft  Co., 
and  Butfoy  ft  Co.,  which  amounted,  dam- 
ages included,  to  over  $180,000.  The  in- 
quiry therefore  presents  itself,  on  this  branch 
of  the  case,  whether  Schuchardt  &  Sons  had 
a  lien  upon  the  bonds  to  secure  these  drafts ^ 
in  virtue  of  an  agreement  to  that  effect  withg 
Cavaroc  &  Son.  'When  Schuchardt  &  Sons,* 
on  the  9th  of  October,  1873,  refused  to  de- 
liver the  bonds  on  the  order  of  Cavaroc  ft 
Son,  they  placed  their  refusal  upon  the 
ground  that  "according  to  your  written  au- 
thority we  hold  New  Orleans  city  bonds  as  ( 
collateral  security  against  Bank  of  New  Or- 
leans," and  Wells,  a  member  of  the  firm, 
testifies  that  the  only  written  authority  was 
the  letter  of  Cavaroc  of  February  15,  1878. 
The  letter  thus  appealed  to  as  embodying  the 
authority  relied  on  must  be  examined  in  the 
light  of  the  correspondence  of  which  it  forms 
so  important  a  part.  As  early  as  December, 
1871,  Schuchardt  ft  Sons  had  by  letter  au- 
thorized the  bank  to  draw  upon  them  "in  ad- 
vance of  remittances  to  the  extent  of  $100,- 
000,  (one  hundred  thousand  dollars,)  with 
the  understanding  that  such  drafts  are  to  rep- 
resent exchange  bought  and  paid  for, "  and 
in  February,  1878,  when  the  bank  asked 
"Are  we  still  authorized  to  draw,  dd^couoert, 
$100,000,  (one  hundred  thousand  dollars,) 
against  purchases  of  exchange  advised  hj 
wire?"  theanswerwas,  "  The  credit  of  $100,- 
000,  (one  hundred  thousand  dollars.)  d  di- 
convert  was  predicated  upon  the  deposit  of 
New  Orleans  city  bonds,  and  on  their  with- 
drawal we,  of  course,  supposed  the  agreement 
canceled."  This  assertion  as  to  the  deposit 
of  bonds  was  denied  by  the  cashier,  and  be 
then  referred  Schuchardt  ft  Sons  to  a  letter 
from  the  president,  and  that  letter  is  the  one 
in  question.  After  quoting  from  Schn- 
chardts'  letter  of  February  11th,  their  state- 
ment that  the  $100,000  credit  was  predicated 
on  the  deposit  of  New  Orleans  city  bonds, 
Cavaroc  thus  proceeds:  "You  know  that  ex- 
change at  New  Orleans  is  purchased  by  mak- 
ing advances  until  the  drafts  are  delivered, 
and  it  was  in  order  to  accelerate  our  trans- 
actions that  we  requested  that  credit  of  yoa 
at  that  time.  In  view  of  your  suggestion, 
there  is  nothing  to  be  said,  except  to  author- 
ize you,  in  case  you  are  uncovered,  to  treat 
as  collateral  security  a  portion  of  the  bondsji 
in  your  possession  belonging  to  my  firm. "'J 
Andto  this  Schuchardt  &  Sons  responded  to*' 
the  bank  that,  "in  accordance  with  the  ternas 
therein  stated,"  (f. «.,  in  Cavaroc's  letter.) 
the  bank  might  value  on  them"*  d  d4couvert, 
for  a  sum  not  exceeding  as  maximum  $100.- 
000  (one  hundred  thousand  dollars)  against 
exchange  purchases."   Thus  the  written  au- 

'"Vons  Mvez  qne  le  change  k  New  Orleans  est 
achetd  en  faisant  des  avances  jusqu'  it  oe  que  lea 
traltes  soient  livrSea  &  o'est  afin  d'activer  nos 
rapportsquenousTOUs  avionB  demand^,  k  I'dpoque, 
ce  d^couvert.  Devant  votre  observation,  U  n'y  a 
rlen  k  dire  si  ce  n'est  de  vous  autorlser  a  oonsid- 
6reT  comme  sdcuriM  collatdnkle  une  partie  dea 
' bonds'  que  Tous  avez  k  ma  maison,  en  oas  da  d6- 
couverU  " 
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thority  relied  on  was  In  no  respect  different 
from  the  understanding  in  the  beginning,  as 
shown  by  the  letter  of  1871,  that  the  drafts 
to  be  drawn  by  the  bank  on  the  Schuchardts 
were  "to  represent  exchange  bought  and 
paid  for, "  and  the  bonds  were  to  be  held  un- 
der the  letters  of  February,  1873,  as  collate- 
ral to  advances  by  the  Schuchardts  before 
remittances  of  the  exchange.  And  as  late  as 
September  19,  1873,  Wells  wrote  that 
Schuchardt  &  Sons  still  authorized  the  bank 
"to  draw  against  purchases  of  exchange,  and 
in  advance  of  the  remittances,  to  the  extent 
of  $100,000,  on  the  conditions  specified  in 
the  letter  of  Mr.  Cavaroc  of  15th  February 
last." 

"Exchange  bought  and  paid  for"  meant 
bills  drawn  against  shipments,  and  purchased 
by  advances  made  to  tlie  shippers  upon  the 
strength  of  documents  to  be  furnished  by 
them  with  the  bills,  to  repay  the  advances  so 
made.  It  was  to  enable  the  bank  to  make 
such  advances  in  New  Orleans  that  Schu- 
chardt &  S«ns  on  their  part  advanced  to  the 
bank;  and  to  assist  the  bank  Cavaroc  &  Son 
were  willing  to,  and  did,  pledge  the  bonds  as 
collateral,  to  a  maximum  of  8100,000.  The 
nndeistanding  was  that  the  bonds  should  be 
bdd  as  collateral  while  Schuchardt  &  Sons 
were  uncovered,  that  is  to  say,  not  covered 
by  the  remittance  of  exchange  purchased, 
the  bonds  thns  being  used  to  bridge  the  in- 
terval between  making  the  advances  and  the 
receipt  of  the  drafts  with  bills  of  lading  at- 
tacbed  by  Schuchardt  &  Sons.  The  transac- 
tions between  Schuchardt  &  Sons  and  the 
bank  were  very  large,  reaching,  it  is  true, 
only  about  $700,000  during  the  month  of 
September,  but  amounting  to  millions  during 
2  the  year;  in  fact.  Wells  testifies  that  some- 
£  times  the  bank  sent  "over  a  million  in  one 
*  day."* The  parties  were  dealing  in  exchange 
to  their  mutual  profit,  and  all  that  Schu- 
chardt <&  Sons  stipulated  for,  and  all  that 
Cavaroc  &  Son  agreed  to,  was  that  the  bonds 
should  be  held  as  security  while  the  mer- 
chandise was  being  purchased  and  shipped, 
and  drafts  against  the  shipments  transmitted 
to  Schuchardt  &  Sons  in  liquidation  of  their 
advances.  We  do  not  understand  that  Schu- 
chardt &  Sons  were  doing  business  alMolutely 
without  risk,  nor  that  Cavaroc  &  Son,  in 
view  of  the  course  of  business,  were  regard- 
ed as  called  upon  to  guaranty  Schuchardt  & 
Sons  at  all  events.  The  latter  had  the  draw- 
ers, the  drawees,  the  indorsers,  and  the  mer- 
chandise itself  to  rely  on,  and  there  is  noth- 
ing in  the  letters  or  the  testimony  to  indicate 
that,  in  addition  to  all  this,  they  demanded, 
as  to  such  drafts,  other  security.  If  a  draft 
bad  gone  forward  with  bill  of  ladinc;  at- 
tached, and  the  drawees  refused  to  receive 
the  consignment  and  accept  the  draft,  and 
were  otherwise  under  no  obligation  to  do  so, 
and  the  proceeds  of  the  shipment  sold  for 
less  than  the  amount  of  the  draft,  or  if  the 
acceptors  became  insolvent,  and  loss  was 
thereby  occasioned,  Schuchardt  &  Sons. 
though  they  might,  if  such  was  the  course  of 


business,  charge  back  the  difference  to  tb« 
bank,  could  not,  upon  this  evidence,  claim 
that  these  bonds  were  security  to  make  good 
a  deficiency  so  created,  and,  even  if  they 
could,  no  such  deficiency  is  shown  to  have 
occurred. 

Upon  what  basis,  then,  can  it  be  held  that 
drafts  drawn  by  the  bank  directly  on  Seig- 
nouret  Fr^res  &  Co.,  Bordeaux,  Uonorat  & 
Co.,  Marseilles,  and  Dutfoy  &  Co.,  Paris, 
"unaccompanied  by  documents,"  were  s^ 
cured  by  the  bonds  of  Cavaroc  &  Son  and  Du- 
mont  &  Co.  by  "written  authority."  The 
drafts  on  Seignouret  Fr^res  &  Co.  appear  to 
have  been  drawn  September  17,  1873,  for, 
with  damages,  $56,410.26;  but  the  dates  of 
the  other  drafts  are  not  given,  and  the  ac- 
count between  the  bank  and  Schuchardt  ft 
Sons,  prior  to  the  1st  of  October,  1873,  is  not 
before  us.  The  drafts  on  Dutfoy  ft  Co., 
amounting,  with  damages,  to  $90,256.41, 
were  protested  November  29th,  December 
10th,  13th,  and  19th.  The  drafts  on  Honorat 
&  Co.  were  protested  October  28th.  No  eirl-^ 
dence  is  adduced  on  behalf  of  Schuchardt  ft* 
Sons'  trustee  in'bankruptcy  as  to  the  length* 
of  time  on  which  these  drafts  were  drawn. 
We  believe  we  are  justified,  then,  in  assum- 
ing that  it  was  after  the  interview  between 
Cavaroc,  Jr.,  and  Wells,  placed  by  the  latter 
as  transpiring  the  last  of  August  or  first  of 
September,  when  it  was  agreed  that  the 
amounts  of  business  paper, — that  is,  accord* 
ing  to  Wells,  "bills  of  exchange  drawn 
against  shipments,"  —  which  they  would 
take,  Schuchardt  ft  Sons  might  limit,  and 
the  limitation  was  directly  imposed  of  "not 
more  than  £10  I  M  per  week  on  Hambro," 
and  "not  more  tnan  fr.  200  |  M  on  first  bank- 
ers of  Paris;"  and,  further,  that  when  the 
bank  sent  "the  drafts  of  the  bank  on  third 
parties  (Havre,Bordeaux,Marseilles,&c.,ftc.) 
it  must  put  in  the  hands  of  Messrs.  0.  C.  ft 
Son,  in  trust,  a  deposit  of  securities,  there  to 
remain  until  the  acceptance  or  the  payment, 
if  we  deem  proper  to  await  the  payment." 
This  was  an  arrangement  made  by  Schuchardt 
ft  Sons,  and  evidenced  by  a  memorandum 
prepared,  not  by  Cavaroc,  but  by  Wells.  It 
was  not  Cavaroc  &  Son,  acting  with  refer- 
ence to  the  bonds,  who  sought  this  agree- 
ment, but  Schuchardt  ft  Sons,  acting  for 
their  own  protection  in  reference  to  transac- 
tions other  than  those  with  which  the  bonds 
were  connected.  The  drafts  of  the  bank  on 
third  parties  were  not  exchange  bouglit  and 
paid  for,  nor  were  drafts  drawn  by  the  bank 
on  Schuchardt  ft  Sons  against  these  bills 
drawn  by  it  directly  on  Europe,  advances 
made  by  Schuchardt  ft  Sons  against  "pur- 
chases of  exchange  advised  by  telegraph." 
Schuchardt  ft  Sons  could  have  had  no  ex- 
pectation of  receiving  another  set  of  bills 
drawu  against  shipments  to  repay  advances 
made  to  the  bank  on  these  "clean"  bills  al- 
ready in  their  hands.  They  must  have  relied, 
as  to  these  bills,  upon  the  credit  of  the  bank, 
the  indorsers,  and  the  drawees,  and  other  se- 
curities deposited  in  the  hands  of  Cavaroc  A 
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Son;  and  when  Sclinchardt.  who  appears  to 
have  been  out  of  town,  returned,  and  it  was 
concluded  to  limit  tbelr  operations,  Wells 
writes  to  Cavaroc  that  they  had  "determined 
to  request  the  bank  to  limit  its  exchange 
business  with  us  to  the  forwarding  of  such 
drafts  made  by  third  parties  as  it  shiUl  deem 
mproper  to  purchase."  There  is  no  intimation 
^up  to  the  19th  of  September  that  Schuchardt 

•  &  Sons  regarded  tfae'bonds  as  pledged  for 
anything  except  the  remittance  of  exchange 
created  by  drafts  against  shipments.  The 
transactions  in  purchasing  such  exchange, 
and  transactions  in  the  way  of  accommoda- 
tion to  the  bank,  or  of  the  purchase  of  its 
own  drafta  on  Europe,  were  kept  perfectly 
distinct,  so  far  as  appears.  Cavaroc,  Jr., 
testifies  that  in  bis  interview  with  Wells,  late 
in  August  or  the  first  of  September,  when  it 
was  agreed  that  if  the  bank  sent  its  own 
drafts  there  must  be  a  deposit  of  securities 
to  insure  their  acceptance  or  payment,  no 
agreement  was  made,  verbal  or  otherwise,  in 
rderence  to  these  bonds,  and  nothing  said 
aboat  them,  other  than  perhaps  a  casual  re- 
mark. Wells  does  not  deny  this,  although  he 
says  he  feels  "quite  confident  they  were  al- 
luded to." 

But  for  a  resolution  purporting  to  have 
been  passed  by  the  directors  of  the  bank  on 
the  20th  of  September,  there  would  be  aI)so- 
lutely  no  evidence  in  this  record  tliat  the 
bonds  were  to  be  or  had  ever  been  held  as  se- 
curity for  drafts  drawn  by  the  bank  directly. 
These  bonds  did  not  belong  to  the  bank. 
They  were  largely  owned  by  Dnmont  &  Co. 
They  had  never  been  used  except  upon  a  di- 
rect order  from  Cavaroc  &  Son.  A  distinct 
agreement  with  the  latter  that  they  should 
be  held  for  the  debts  of  the  bank  must  be 
shown  in  order  to  the  maintenance  of  a  lien 
upon  them.  The  resolution  does  say  that 
the  bank,  in  order  to  secure  its  president 
against  "any  eventual  loss"  of  the  bonds 
"belonging  to  the  firm  of  C.  Cavaroc  &  Son, 
and  actually  pledged  to  F.  Schuchardt  &  Sons, 
agents  of  the  bank  at  New  York,  as  collateral 
security  for  the  payment  of  all  foreign  ex- 
change bills  sent  them  for  negotiation,  and 
by  them  indorsed,"  thereby  authorizes  him 
"to  select  as  guaranty  from  the  portfolio  of 
the  bank  such  papers  as  he  may  think  proper, 
to  the  extent  of  ($100,000)  one  hundred  thou- 
sand dollars,"  and  that  statement  may  be  in- 
consistent with  the  theory  that  all  the  bonds 
were  pledged  for  was  simply  until  remit- 
tances of  exchange  actually  bought  and  paid 
for  were  made;  but  when  we  consider  the 
circumstances  under  which  Cavaroc  was  sit- 
uated, that  resolution,  under  wliich  securi- 
ties to  the  amount  of  $100,000  were  to  be  put 
^  into  his  hands,  whicli  might  be  held  to  secure 

•  drafts  drawn  by  the  banii  itself,  in  accordance 

•  with'tlie  agreement  with  Schucliardt  &  Sons 
of  the  last  of  August  or  first  of  September, 
does  not  appear  to  us  to  overcome  the  written 
and  other  evidence  as  to  the  actual  transac- 
tion. There  is  no  element  of  estoppel  about 
it,  and  it  is  a  mere  question  whether  a  reso- 


lution of  that  kind  passed  when  both  Cava- 
roc &  Son  and  the  bank  were  on  the  brink  of 
bankruptcy,  should  be  taken  as  evidence  of 
such  cogency  as  to  overthrow  all  the  corre- 
spondence and  testimony  to  the  contrary.  It 
may  go  to  the  credibility  of  Cavaroc,  it  is 
true.  He  may  have  told  one  story  on  the 
stand  under  oath,  and  may  told  his  directors 
another  story  in  the  bank,  although  it  does 
not  appear  that  he  drew  the  resolution,  or 
was  consulted  as  to  the  particular  language 
in  wliich  it  should  be  couched.  The  facts,  as 
we  hold  them  to  be,  were  that  the  bonds 
had  been  pledged  to  the  extent  of  $100,000, 
as  collateral  to  the  remittance  of  exchange, 
and  that  it  had  been  agreed  with  Schu- 
chardt &  Sons,  by  Cavaroc,  on  behalf  of  the 
bank,  that  in  relation  to  drafts  drawn  by 
the  bank  directly,  other  securities  should  b« 
put  in  the  hands  of  Cavaroc  &  Son  to  secure 
such  last-named  drafts.  Cavaroc,  therefore, 
needed  to  have  a  resolution  of  the  bank  that 
he  might  take  from  Its  portfolio  those  addi- 
tional securities,  and  the  fact  that  the  lan- 
guage of  the  resolution  is  broader  than  the 
terms  of  the  pledge,  or  that  it  was  inartifi- 
cially  drawn,  or  that  it  misrepresented  the 
ownership  of  the  bonds,  does  not  entitle  it  to 
the  weight  attributed  to  it  on  the  argument. 
As  against  third  parties,  the  terms  of  a  resolu- 
tion of  the  directors  of  a  national  banking  as- 
sociation, when  the  exigencies  of  a  financial 
crisis  are  upon  them,  in  the  attempt  to  prefer 
one  of  the  bank's  officers,  cannot  properly  be 
regarded  as  decisive  upon  the  question  of  the 
facts  actually  existing  in  respect  to  such  third 
parties  in  a  given  case,  and  Dumont  &  Co. 
and  the  general  creditors  of  Cavaroc  &  Son 
ought  not  to  be  foreclosed  by  Cavaroc's  pres- 
ence when  this  resolution  was  passed.  Be- 
sides, it  is  not  inconsistent  with  the  terms 
of  the  resolution,  to  confine  the  reference  to 
foreign  bills  to  all  exchange  actually  pur- 
chased, in  which  view  the  resolution  would 
simply  assert  that  the  pledge  was  designed* 
to  secure,  not  only  the  remittance,  but  theo 
ultimate  payment  of  such  exchange,*but  could* 
not  be  stretched  to  cover  "clean"  biUs  drawn 
by  the  bank  itself.  The  learned  judge  of  the 
circuit  court  says:  "In  short,  it  is  evident 
f  r9m  the  relations  of  the  parlies,  their  conrso 
of'  business,  the  correspondence  between 
them,  and  the  construction  placed  upon  the 
transaction  by  Cavaroc  himself,  that  tho 
bonds  were  pledged  to  secure  Schuchardt  A 
Sons  for  any  overdrafts  of  the  banking  asso- 
ciation to  the  extent  of  $100,000,  which 
might  from  lime  to  time  arise.  Such  over- 
drafts were  the  credit '  &  dicouveH '  contem- 
plated by  the  parties,  and  constitute  tiie  un- 
paid  balance  of  account  due  from  the  bank- 
ing association  to  Schuchardt  &  Sons."  The 
relations  of  the  parties  were  thai  both  were 
dealers  in  exchange  and  making  money  out 
of  it.  Thecourseof  business  was:  Advances 
by  the  bank  to  shippers,  advances  by  Schu- 
chardt &  Sons  to  the  bank  to  enable  it  to  make 
those  advances  to  the  shippers,  the  use  of  the 
money  by  the  shippers  in  the  purchase  ol 
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merchandise,  and  the  remittance  of  drafts 
dmwn  against  shipments  to  Schuchardt  & 
Sons,  tn  return  for  their  advances.  The  cor^ 
zespondence  between  ttis  parties  from  the 
first  limited  the  transactions  with  which  the 
bonds  were  concerned  to  exchange  actually 
bought  and  paid  for.  This  was  the  construe- 
tion  placed  upon  those  transactions  by  both 
of  the  parties,  unless  this  resolution  of  the 
directors  of  the  bank  is  to  be  held  as  conda 
sive  to  the  contrary.  The  indebtedness  of 
the  bank  was  not  the  result  of  losses  upon 
any  drafts  purchased  In  the  regular  course 
of  business,  but  was  the  result  of  charging 
back  unpaid  drafts,  which  had  been  drawn 
by  the  bank  directly  upon  parties  in  Europe, 
without  any  accompanying  bUIs  of  lading. 
These  drafts  were  discounted  by  Schuchardt 
&  Sons,  apparently  in  reliance  not  simply 
upon  the  credit  of  the  bank  and  the  credit  of 
Cavaroc  &  Son,  If  they  indorsed  such  drafts, 
bnt  upon  the  deposit  of  securities,  as  against 
them,  in  the  hands  of  Cavaroc  &  Son  at  New 
Orleans;  and  the  evidence  of  Casey  shows 
that  Cavaroc  did  undertake  to  get  and  hold 
•ecurities  for  Schuchardt  &  Sons,  as  against 
drafts  so  situated.  And  this  explains  the 
telegram  of  Schuchardt  &  Sons  to  Cavaroc  & 
ft  S<m  of  October  9th:  "We  insist  on  your  de- 
Selivering  to  Beynes  the  bills  receivable  held 
•  by  you  in  trust. "'This  drawing  by  the  bank 
directly  on  Europe  was  either  a  recent  course 
of  proceeding,  or  it  was  not.  If  not,  it  is 
dear  that  the  bonds  had  no  relation  to  such 
prior  action.  If  of  recent  occurrence,  it  is 
equally  clear  that  it  was  independent  of  the 
r^nlar  dealings  in  exchange,  in  respect  to 
which  the  bonds  were  held  as  security  to  the 
extent  and  under  the  circumstances  defined 
in  the  correspondence. 

As  the  bonds  in  large  part  did  not  t)e]ong 
to  Cavaroc  &  Son,  it  is  due  to  the  latter  to 
sappoee  that  they  had  no  intention  of  sub- 
jecting them  to  the  risks  now  insisted  upon; 
and  the  intimacy  between  Cavaroc  &  Son  and 
Schuchardt  &  Sons,  and  the  fact  that  the 
bonds  were  paid  for  by  drafts  on  Dumont  & 
Go.,  whose  acceptances  for  a  considerable 
port  of  the  cost  were  held  by  Schuchardt  & 
Sous,  render  the  inference  a  not  unreasona- 
ble one,  that  Schuchardt  &  Sons  knew  that 
Cavaroc  &  Son  had  peculiar  reasons  for  not 
treating  the  bonds  with  the  same  freedom  as 
other  securities;  and  this  is  confirmed  by 
their  levy  of  an  attachment  against  Dumont 
&  Co.  upon  the  bonds,  as  belonging  in  whole 
or  in  part  to  the  latter.  We  do  not  concur, 
therefore,  in  tb«  view  tliat  Schuchardt  & 
Sons  had,  by  special  agreement,  a  lien  upon 
these  bonds  to  secure  the  drafts  drawn  on 
Seignouret  Fr^res  &  Co.,  Honorat  &  Co.,  and 
Dutfoy  &  Co.  The  bonds  were,  however, 
pledged  to  secure  the  remittance  by  the  bank 
of  exchange  actually  bought  and  paid  for. 
The  letter  of  February  15th  authorizes  Schu- 
diardt  &  Sons  to  treat  "a  portion"  of  the 
bonds  as  such  security,  to  a  maximum  of 
•100,000,  but  what  portion  is  not  defined ;  and 
tt  Is  evident  that  Schuchardt  &  Sons  con- 


sidered all  of  them  as  bo  pledged.  There  is 
nothing  unreasonable  In  tUs,  for  although  the 
bonds  had  cost  $189,860,  yet,  in  the  fluctua- 
tions of  the  market,  all  of  them  might  not  have 
been  represented  a  reliable  guaranty  for  more 
than  $100,000.  The  answer  of  Fry  sets  up 
that  they  "  were  deposited  with  the  said  Fred- 
erick Schuchardt  ft  Sons  as  secu  rity  f  or  any  in- 
debtedness or  balances  of  account  which  at^ 
any  time  might  or  could  arise  in  the  course* 
of  their  aforesaid  dealings  in  their*aforeeaid* 
character  with  the  said  Charles  Cavaroc  ft 
Son  and  the  said  New  Orleans  Banking  As- 
sociation." The  decree  adjudges  that  Schu- 
chardt ft  Sons  had  a  lien  upon  the  bonds  for 
the  balance  of  the  account  of  Cavaroc  ft  Son 
with  them,  and  "also"  that  they  held  them, 
to  the  extent  of  $100,000,  "by  virtue  of  a 
pledge  or  hypothecation"  to  secure  the  in- 
debtedness of  the  bank.  The  circuit  court 
said,  (13  Fed.  Bep.  428:)  "The  bonds  having 
been  left  by  Cavaroc  &  Son  with  Schuchardt 
&  Sons,  without  any  special  agreement,  except 
the  pledge  of  a  portion  of  them  for  the  New 
Orleans  Banking  Association,  those  not  thus 
pledged  are  subject  to  the  bankers'  lien  of 
Schuchardt  ft  Sons."  And  again,  (18  Fed. 
Bep.  578:)  "The  terms  of  the  pledge  were 
that  the  bonds  then  in  the  possession  of  the 
Schuchardts  should  be  held  by  them  as  se- 
curity for  any  advance  or  overdraft  which 
might  ultimately  exist  in  the  dealings  of  the 
parties,  to  the  extent  of  $100,000."  But  if 
the  bonds  were  liable  by  express  contract  for 
the  obligations  of  the  bank,  could  they  also 
be  made  to  respond  to  the  indebtedness  of 
Cavaroc  &  Son,  in  the  absence  of  express 
agreement,  by  force  of  a  lien  implied  from 
the  usage  of  the  business?  In  our  judgment, 
the  bonds,  being  in  effect  all  pledged  to  guar- 
anty the  remittance  by  the  bank  of  exchange 
purchased,  could  not  be  held  by  Implication 
as  security  for  the  indebtedness  of  Cavaroc  ft 
Son  on  a  balance  of  account.  The  specific 
pledge  withdrew  them  from  the  operation  of 
the  alleged  bankers'  lien,  for  it  was  incon- 
sistent with  the  presumed  intention  of  the 
parties.  And,  applying  the  principles  upon 
which  such  a  lien  rests,  it  is  doubtful  whether 
it  ever  existed  in  favor  of  Schuchardt  ft  Sons. 
Undoubtedly,  while  "a  general  lien  for  a 
balance  of  accounts  is  founded  on  custom, 
and  is  not  favored,  and  it  requires  strong 
evidence  of  a  settled  and  uniform  usage,  or 
of  a  particular  mode  of  dealing  between  the 
parties,  to  establish  it,"  and  "general  liens 
are  looked  at  with  jealousy,  because  they 
encroach  upon  the  common  law,  and  destroy 
the  equal  distribution  of  the  debtor's  estate^ 
among  his  creditors, "  (2  Kent,  Comm.  *686,)  ft 
yet  a  general  lien  does  arise  in  favor'of  a« 
bank  or  banker  out  of  contract  expressed,  or 
implied  from  the  usage  of  the  business,  in 
the  absence  of  anything  to  show  a  contrary 
intention.  It  does  not  arise  upon  securities 
accidentally  in  the  possession  of  the  bank,  or 
not  in  its  possession  in  the  course  of  its  busi- 
ness as  such,  nor  where  the  securities  are  in 
its  bands  under  circumstances,  or  where  there 
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Is  a  particular  mode  of  dealing.  Inconsistent 
with  s  uch  general  lien.  Brandao  v.  Bamett, 
mouse  of  Lords.)  3  C.  B.  519,  532,  12  Clark 
&  F.  787, 806;  same  case,  exchequer  chaml)er, 
6  Man.  &  G.  630;  same  case,  coaimon  pleas, 
1  Man.  &  6.  908;  Bock  t.  Gorrissen,  2  De 
Gex  ,F.  &  J.  434,  443.  In  this  iatter  case 
the  foreign  correspondents  of  a  London  firm 
directed  the  firm  to  purchase  for  them  Mexi- 
can bonds  to  a  specified  amount  at  a  specified 
price,  and  to  hold  the  bonds  at  the  disposal 
of  the  correspondents.  The  London  firm 
made  the  purchase,  and  wrote  the  oorre> 
spondents  that  they  would,  until  further  or- 
der, retain  the  bonds  for  safe  custody;  and  it 
was  held  that  the  letters  constituted  a  special 
contract  sufficient  to  exclude  a  general  lien 
on  the  part  of  the  London  firm,  if  they  would 
otherwise  have  been  entitled  to  any. 

It  was  held  in  Be  Medewe.  26  Beav.  .'iSS, 
that  where  a  customer's  security  was  spe- 
cifically stated  to  "l>e  for  the  amount  which 
shall  or  may  be  found  due  on  the  balance  of 
his  account,"  it  could  not  be  held  for  a  sub- 
sequent fioating  balance,  but  only  for  the 
then  existing  balance;  and  in  Yanderzee  v. 
Willis.  8  Brown,  Ch.  21,  that  a  security 
specifically  given  for  a  contemporaneous  ad- 
vance of  £1,000  by  the  banker  was  not  ap- 
plicable against  an  independent  indebtedness 
of  £500  afterwards  arising  upon  an  ordinary 
running  account.  "A  banker's  lien, "  said  Mr. 
Justice  Matthbws,  speaking  for  the  court  in 
Bank  v.  Insurance  Co.,  104  U.  S.  54,  71, 
"ordinarily  attaches  in  favor  of  the  bank  up- 
on the  securities  and  moneys  of  the  customer 
deposited  in  the  usual  course  of  business,  for 
advances  which  are  supposed  to  be  made  up- 
on their  credit.  It  attaches  to  such  securi- 
ties and  funds,  not  only  against  the  deposit- 
or, but  against  the  unknown  equities  of  all 
others  in  interest,  unless  modified  or  waived 
by  some  agreement,  express  or  implied,  or 
by  conduct  inconsistent  with  its  assertion. " 
In  Bank  of  the  Metropolis  v.  New  England 
Bank,  1  How.  234,  239,  Mr.  Chief  Justice 
Tambt,  in  delivering  the  opinion,  referring 
to  the  general  principle  tliat  a  banker  who 
has  advanced  money  to  another  has  a  lien  on 
all  paper  securities  in  his  hands  for  the 
amount  of  his  general  balance,  says:  "We 
do  not  perceive  any  difference  in  principle 
between  an  advance  of  money  and  a  balance 
suffered  to  remain  upon  the  faith  of  these 
mutual  dealings.  In  the  one  case  as  well  as 
the  other  credit  is  given  upon  the  paper  de- 
posited or  expected  to  be  transmitted  in  the 
usual  course  of  the  transactions  between  the 
parties."  "Here,  then,"  said  Caton,  J., 
In  Bnssell  v.  Hadduck,  3  Gilman,  233,  238, 
"is  the  true  principle  upon  which  this,  as 
well  as  all  other  bankers'  liens,  must  be  sus- 
tained, if  at  all.  There  must  be  a  credit 
given  upon  the  securities,  either  in  possession 
or  in  expectancy."  Fourth  Nat.  Bank  v. 
City  Nat.  Bank,  68  111.  398.  In  Duncan  v. 
Brennan,  83  N.  Y.  487,  491,  the  languageof 
the  court  is:  "  The  general  lien  which  l[»nk- 
en  hold  upon  bills,  notes,  and  other  securi- 


ties deposited  with  them  for  a  balance  due  on 
general  account,  cannot,  we  think,  exist 
where  the  pledge  of  property  is  for  a  specific 
sum,  and  not  a  general  pledge;"  and  in  Bank 
V.  Leland,  5  Mete.  259:  "The  notes  were  de- 
posited under  special  circumstances.  They 
were  not  pledged  generally,  but  specifically; 
and  this  negatives  any  inference  of  any  gen- 
eral lien,  if,  in  tlie  absence  of  such  special 
agreement,  the  law  would  imply  one;"  and 
in  Wyckofl  v.  Anthony,  90  N,  T.  442,  that 
"  where  securities  are  pledged  to  a  banker  or 
broker  for  the  payment  of  a  particular  loan 
or  debt,  he  has  no  lien  upon  the  securities  for 
a  general  balance  or  for  the  payment  of  other 
claims."  See,  also.  Bank  T.  Bang's  Adm'r, 
84  Ky.  135;  Bank  v.  Macalester,  9  Ftt.  St. 
475:  Hathaway  t.  Bank,  131  Mass.  14.  The 
facts  in  Biebinger  t.  Bank,  99  U.  S.  143, 
were  that  a  customer  of  a  bank  had  deposited 
with  it,  as  collateral  security  for  his  current 
indebtedness  on  discounts,  a  note  secured  byg* 
mortgage,  which  he  withdrew  for  foreclos.;} 
ure,  at  the  sale  under  which  hcT purchased* 
the  property,  and  left  the  deed  he  received 
with  the  bank  at  its  request.  His  Indebted- 
ness to  the  bank  was  then  fully  paid,  but 
after  a  temporary  suspension  of  his  dealings 
he  again  incurred  debts  to  it.  It  was  held 
that,  as  it  did  not  appear  that  money  was 
loaned  or  debt  created  on  the  faitti  of  posses- 
sion of  the  deed,  the  bank  could  not  claim 
against  the  debtor's  assignee  an  equitable 
mortgage  by  the  deposit  of  the  conveyance. 
There  are  instances  of  an  express  pledge  of 
securities  for  a  specific  loan,  where  the  sur- 
plus  realized  from  them  has  been  directed  to 
be  applied  to  satisfy  a  general  debt,  (In  re 
Assurance  Co.,  Ex  parte  Bank,  L.  B.  14  £q. 
507 ;)  but  there  is  no  pretense  in  the  case  at 
bar  of  any  ground  for  the  application  of  the 
principle  of  tacking. 

Subjected  to  the  tests  of  these  well-settled 
rules,  the  facts  do  not  admit  of  serious  doubt 
as  to  the  correct  result.  The  bonds  were  not 
lodged  in  the  hands  of  the  Schuchardts  in  the 
ordinary  course  of  banking  business.  They 
were  sent  to  New  York  for  a  specific  par- 
pose,  and,  when  that  purpose  was  accom- 
plished, permitted  to  remain  for  "safe-keep- 
ing," and  because  New  York  was  a  better 
market  than  New  Orleans,  and  the  express 
charges  for  their  return  very  heavy,  as  is 
said  on  one  side,  and  for  convenience  in 
procuring  loans,  as  is  asserted  on  the  other. 
But  the  loans  made  were  always  specific 
loans,  and  the  bonds  were  always  otherwise 
subject  to  Cavaroc  &  Sun's  call;  and  when 
the  Schuchardts  themselves  loaned,  as  they 
did  once  or  twice,  it  was  upon  an  express 
pledge  of  a  designated  number  of  the  bonds 
as  security.  Cavaroc  &  Son  were  bankers, 
as  well  as  Schuchardt  &  Sons,  and  the  latter 
appear  to  have  reposed  implicit  confidence 
in  them;  yet  there  is  no  satisfactory  evidence 
that  they  extended  to  Cavaroc  &  Son  any  spe- 
cial indulgence  in  the  way  of  general  accom- 
modation. Their  cashier  thinks  he  can  spec- 
if a  case  in  which  the  bills  of  exchange  sent 
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by  Cavaroc  to  Schnchardt  were  not  accompa- 
nied by  bills  of  lading,  but  he  does  not  do  so, 
and  the  acceptances  of  Duraont  &  Co.  were 
on  account  of  the  purchase  price  of  the  bonds. 
If,  as  argued  by  counsel,  there  is  a  presump- 
tion, as  between  customer  and  banker,  that 
the'securitlea  or  property  of  the  customer, 
found  in  the  possession  of  the  banker,  have 
been  left  with  him  to  secure  him  generally 
against  loss,  this  is  not  an  irrebuttable  pre- 
sumption, and  each  case  stands  upon  its  own 
circumstances.  And  since  Scbuchardt  & 
Sons  did  not  claim  at  the  time  of  the  failure 
that  they  had  a  general  lieUr  bnt  simply  that 
the(y  held  the  bonds  by  "written  authority," 
"as  collateral  security  against  the  Bank  of 
New  Orleans,"  we  can  arrive  at  no  other 
conclusion  than  that  Schuchardt  &  Sons  were 
not  entitled  to  maintain  a  bankers'  lien 
against  the  bonds,  for  the  ultimate  debit  bal- 
ance of  Cavaroc  &  Son. 

We  are  asked  to  dispose  of  the  case  ad- 
versely to  appellants  upon  the  ground  that 
they  received  the  remaining  bonds  and  money 
after  the  liens  decreed  in  Fry's  favor  were 
satisfied;  but  such  receipt  does  not  oust  the 
Jurisdiction.  The  acceptance  by  appellants 
of  what  was  confessedly  theirs  cannot  be  con- 
strued into  an  admission  that  the  decree  they 
seek  to  reverse  was  not  erroneous,  nor  does 
It  take  from  appellees  anything,  on  the  re- 
Teisal  of  the  decree,  to  which  they  would 
otherwise  be  entitled.  Embry  v.  Palmer, 
107  U.  S.  3,  8,  2  Sap.  Gt.  Bep.  25.  Nor  can 
the  objection  be  sustained  that  there  was  an 
absence  of  jurisdiction  in  equity  because  of 
the  adequacy  of  the  remedy  at  law.  The 
Scbuchardts  had  collected  many  thousands 
of  dollars  on  coupons  cut  from  the  bonds  aft- 
er October  4, 1873,  and  before  their  own  fail- 
ure. Fry,  their  assignee,  had  made  similar 
eoUections.  Fry  claimed  to  hold  the  moneys 
and  the  bonds  to  secure  a  balance  of  account 
doe  to  the  Schuchardts  from  the  Cavarocs, 
and  also  as  collateral  to  the  indebtedness  of 
the  New  Orleans  bank.  Dumont  &  Co. 
claimed  a  large  part  of  the  bonds  as  against 
the  general  creditors  of  the  Cavarocs,  and  as 
against  Schuchardt  &  Sons,  and  Cavaroc's 
general  creditors  claimed  the  residuum.  As 
to  the  amount  due  to  Fry,  controversy  over 
some  thousands  of  pounds  in  the  Union  Bank 
of  London  was  involved.  An  accounting 
was  necessary  between  the  parties,  and  a 
multiplicity  of  suits  was  inevitable,  unless 
the  determination  of  the  conflicting  rights 
set  np  could  be  arrived  at  in  a  proceeding  In 
••equity.  And,  in  addition  to  these  considera- 
gtions,  we  think  we  ought  not  to  regard  with 
*  favor  the  raising  of  this  objection,  for  the 
first  time,  at  this  stage  of  the  cause. 

The  rule  as  stated  in  Saniell's  Chancery 
Practice,  (vol.  1,  p.  555,  4th  Amer.  £d.,)  is 
that  if  the  objection  of  want  of  jurisdiction 
in  equity  is  not  taken  in  proper  time,  name- 
ly, before  the  defendant  enters  into  his  de- 
fense at  large,  the  court  having  the  general 
Jurisdiction  will  exercise  it;  and  in  a  note 
on  page  55U  many  cases  are  cited  to  establish 
T.98.0.— 32 


that  "if  a  defendant  In  a  salt  in  equity  an- 
swers  and  submits  to  the  jurisdiction  of  the 
court,  it  is  too  late  for  him  to  object  that  the 
plaintiff  has  a  plain  and  adequate  remedy  at 
law.  Tills  objection  should  be  taken  at  the 
earliest  opportunity.  The  above  rule  must 
be  taken  with  the  qualification  that  it  is 
competent  for  the  court  to  grant  the  relief 
sought,  and  that  it  has  jurisdiction  of  the 
subject-matter."  In  Wylie  v.  Coxe,  15  How. 
415,  420,  it  is  said:  "The  want  of  jurisdic- 
tion, if  relied  on  by  the  defendants,  sliould 
have  been  alleged  by  plea  or  answer.  It  is 
too  late  to  raise  such  an  objection  on  the 
hearing  in  the  appellate  court,  unless  the 
want  of  jurisdiction  is  apparent  on  the  face 
of  the  bill."  It  was  held  in  Lewis  v.  Cocks, 
23  Wall.  466.  that  if  the  court,  upon  looking 
at  the  proofs,  found  none  at  all  of  the  mat- 
ters which  would  make  a  proper  case  for  eq- 
uity, it  would  be  the  duty  of  the  court  to  rec- 
ognize the  fact,  and  give  it  effect,  though 
not  raised  by  the  pleadings,  nor  suggested 
by  counsel.  To  the  same  effect  is  Oelrichs 
V.  Spain.  15  Wall.  211.  The  doctrine  of 
these  and  similar  cases  is  that  the  court,  for 
its  own  protection,  may  prevent  matters 
purely  cognizable  at  law  from  being  drawn 
into  chancery,  at  the  pleasure  of  the  parties 
interested:  but  it  by  no  means  follows,  where 
the  subject-matter  belongs  to  the  class  over 
which  a  court  of  equity  has  jurisdiction,  and 
the  objection  that  the  complainant  has  an 
adequate  remedy  at  law  is  not  made  until  the 
hearing  in  the  appellate  tribunal,  that  the 
latter  can  exercise  no  discretion  in  the  dis- 
position of  such  objection.  Under  the  cir- 
cumstances of  this  case,  it  comes  altogether 
too  late,  even  though,  if  taken  in  limine,  it 
might  have  been  worthy  of  attention.  The 
decrees  are  reversed  at  the  cosls  of  Fry,  trus- 
tee, in  this  and  the  circuit  court,  and  the 
cause  remanded  for  further  proceedings  in 
conformity  with  this  opinion. 


aso  V.  s. 
Thompson  v.  Hall  et  aZ.> 
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(March  18, 1889.) 
Fi.TSNTS  K)B  Invbkttons— Who  EjnmsD  to— 

Smr  FOB  iNPRntOEMENT— EVIDBNOB. 

In  an  action  for  the  infring^ement  of  letters 
patent  No.  282,975,  October  5,  1880,  to  H.  O. 
Thompson,  as  assignee  of  Johnson,  for  an  im- 
provement in  cutung  pliers,  defendant  f^eged 
that  he  was  the  inventor  of  the  device,  and  Oat 
Johnson  was  employed  to  make  models,  and  that 
the  patentee  and  Johnson  fraudulently  procured 
the  patent.  The  question  in  issue  was  whether 
Johnson  invented  the  device  while  so  employed, 
and  plaintiff  sought  to  show  that  a  model  pro- 
duced was  made  Dy  Johnson  whils  in  such  em- 
ployment, and  defendant  sought  to  prove  that  it 
was  made  afterwards,  for  the  purpose  of  procur- 
ing the  patent.  The  evidence  showing  that  it 
was  made  afterwards,  and  that  Johnson  was 
not  the  inventor,  held,  that  the  bill  was  proper^ 
dismissed. 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
New  York. 


>Ai&rniing  25  Fed.  Bep.  900. 
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Suit  by  Henry  G.  Thompson  against 
Tbomaa  G.  Hall  and  others.  FlaintifC  ap- 
peals. 

Horace  Barnard,  for  appellant.  Amos 
Brodnax,  for  appellees. 

Blatchford,  J.  This  Is  a  suit  in  equity, 
brought  in  the  circuit  court  of  the  United 
States  for  the  Eastern  district  of  New  York, 
by  Henry  G.  Thompson  against  Thomas  G. 
Hall,  J.  F.  Oliver,  Samuel  Leopold,  and  David 
L.  Harris,  for  the  alleged  infringement  of 
letters  patent  No.  232,975,  granted  October 
5, 1880,  to  the  plaintiff,  as  assignee  of  the  in- 
ventor, Moses  C.  Johnson,  for  an  improve- 
ment in  cutting  pliers,  on  an  application 
filed  June  2,  ISS).  The  specification,  draw- 
ings, and  claim  of  the  patent  are  as  follows: 
^  "This  invention  relates  to  cutting  pliers, 
Mand  is  an  improvement  on  that  class  of  pliers 

•  represented  in  United  States  patentee.  209,- 
677,  dated  November  5,  1878.  granted  to  T. 
G.  Hall,  to  which  reference  may  be  had.  In 
that  invention  either  of  the  two  hand-levers 
may  be  turned  on  its  pivot  without  turning 
the  other,  and  the  tool-body  formed  by  the 
face  or  covering  plates  is  permitted  to  vl- 
brate,  or  turns  more  or  less,  with  relation  to 
the  handles,  and  the  central  space  between 
the  catting  faces  of  the  jaw-levers,  when  the 
pliers  are  taken  in  the  hand  to  be  used,  drops 
more  or  less  out  of  line  with  the  central  line 
of  the  handles,  making,  as  it  were,  a  loose 
joint  midway  between  the  ends  of  the  pliers. 

"One  of  the  objects  of  my  invention  is  to 
construct  a  stifF  pair  of  pliers,  or  pliers  in 
which  the  hand  and  jaw-levers  sliall  each  be 
compelled  to  move  positively  in  an  opposite 
direction  to  the  movement  of  its  fellow,  or  a 
{,  pair  of  pliers  in  which  the  tool-body  shall 
;;  not  of  itself  swing  or  vibrate  upon  the  pins 

•  or  studs  holding  the  hand-levers.  *In  the 
patent  above  referred  to,  the  end  of  wire  or 
other  thing  cut  off  by  the  cutters  drops  Into 
and  injures  the  spring  that  opens  the  jaw- 
levers.  This  I  obviate  by  providing  each 
jaw-lever  with  a  lip  to  cover  or  bridge  the 
space  between  the  jaws,  as  the  jaw-levers  are 
closed.  My  invention  consists  In  the  combi- 
nation and  arrangement  of  parts  for  effect- 
ing these  ends,  as  hereinafter  specified  and 
claimed. 

"Fig.  1  represents,  in  side  elevation,  a  pair 
of  cutting  pliers  containing  my  improve- 
ments; and  Fig.  2,  a  like  view,  witli  one  of 
the  body  or  side  plates  removed.  The  body 
of  the  pliers  is  composed  of  two  side-plates, 
a,  h.  These  side-plates  are  fixed  together  by 
the  screws,  2, 3, 4,  5.  Of  these  screws,  those 
2,  3,  are  the  fulcra  of  the  jaw-levers,  c,  d, 
having  at  their  ends  the  usual  cutters  or  cut- 
ting surfaces,  c',  d'.  Each  of  these  jaw-lev- 
ers has  a  lip,  e,  and  the  end  of  one  meets  the 
end  of  the  other  lip  just  as,  or  just  before, 
the  two  cutting  edges,  (Z,  d',  separate  the 
wire  or  other  metal  end  to  be  cut  off  by  them, 
thus  closing  the  space  between  the  said  jaw- 
levers  and  side-plates,  in  which  is  placed  the 
spring,/,  and  preventing  the  entrance  into 


said  space  of  bard  pieces  of  wire  or  other  ar- 
ticles that  would  clog  the  pliers.  These  lips 
also  serve  another  essential  purpose,  viz., 
that  of  holding  the  ends  of  the  spring  from 
displacement,  and  obviating  the  employment 
of  a  separate  pin  or  stud  to  hold  the  said 
spring  at  one  end,  as  heretofore  common. 
The  screws,  4,  5,  serve  as  the  fulcra  for  the 
hand-levers,  g,  h,  having  short  arms,  g'.  A', 
to  act  upon  the  ends  of  the  longer  arms  of 
the  jaw-levers,  and  turn  them  on  their /%/^era 
to  close  the  jaws  and  bring  the  cutting  edges 
together.  The  spring,  /,  opens  the  jaws  the 
instant  the  clasping  pressure  on  the  band- 
levers  is  relaxed.  In  order  to  move  the  jaw- 
levers  equally  at  all  times,  and  prevent  the 
jaw-levers  and  body  of  the  pliers  turning  on 
the  handles,  I  have  provided  one  hand-lever 
with  a  prong,  m,  having  a  rounded  end  that 
enters  a  rounded  notch  in  the  opposite  lever. 
This  one  prong  and  its  notch  are  al  ways  in 
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engagement,  and  so  connect  the  two  leversj 
that  the  body  of  the  pliers'cannot  vibrate  on* 
the  screws,  4,  5,  but,  on  the  contrary,  the 
two  levers  may  turn  each  on  its  own  pivot, 
both  levers  always  turning  the  same  distance, 
but  in  exactly  opposite  directions.  This  con- 
nection between  the  two  hand-levers,  as  de> 
scribed,  insures  a  stiff  pair  of  pliers  that  can 
be  handled  more  readily  and  accurately  than 
the  old  form  of  cutting  pliers  referred  to,  and 
which  are  more  positive  as  to  the  movement  of 
the  cutting  jaws.  I  am  aware,  in  bolt-cut* 
ters,  where  the  short  ends  of  the  hand-levers 
are  jointed  with  the  long  ends  of  the  cutting 
jaw  levers,  that  a  series  of  teeth  or  cogs  have 
been  interposed  to  cause  the  hand-levers  to 
be  geared  together;  but  in  such  bolt-cutters 
one  single  tooth  and  notoh  would  not  operate 
to  always  keep  the  two  hand-levers  locked  to- 
gether as  to  their  movement  in  unison,  as  is 
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the  case  with  my  one  prong,  m,  rounded  at 
Ita  end  and  inserted  within  a  rounded  notch. 
I  claim:  The  bodj,  composed  of  the  side- 
plates,  a,  b,  the  Independent  fulara,  2,  3,  4, 
5,  for  the  jaw-levers  and  hand -levers,  the  jaw- 
levers  provided  with  cutting  edges  and  with 
lips,  e,  and  the  hand-levers  having  short 
arms,  g",  h',  and  a  prong  and  notch  always  in 
engagement,  as  described,  combined  with  the 
Y-shaped  spring,  held,  as  described,  by  the 
lips  of  the  jaw-levers,  all  as  and  for  the  par- 
pose  set  forth." 

One  of  the  defenses  set  up  in  the  answer 
Is,  that  Johnson  and  Tiiompson  surreptitious- 
ly obtained  the  patent  in  fraud  of  the  rights 
of  the  defendants;  that  the  defendants  are 
trustees  and  directors  of  a  Kew  York  corpo- 
ration, known  as  the  "Interchangeable  Tool 
Company;"  that  that  corporation  was  organ- 
ized in  August,  1878,  for  the  purpose  of 
manufacturing  cutting  pliers  or  nippers,  un- 
der letters  patent  No.  209,677,  granted  to  the 
defendant  HaU,  Xovember  5, 1878;  that  Hall 
invented  certain  improvements  upon  such 
pliers,  and  immediately  described  and  ex- 
plained them  to  the  oflBcers  of  the  company; 
that  the  company  thereupon  caused  a  model 
of  them  to  be  made,  embracing  such  improve- 
ments; that  Johnson  was  employed  to  mnke 
such  model  pliers  for  the  company,  and  made 
them  for  the  company  while  in  its  employ, 
and  under  the  direction  of  Hall;  that  John- 
^  son  was  in  the  employ  of  the  company,  in 
M  making  such  pliers,  from  April  20, 1879,  un- 
•  til  May/1. 1880*during  which  time  the  com- 
pany made  and  sold  upwards  of  30,000  of 
such  pliers,  with  the  knowledge  and  cousent 
of  Johnson,  and  without  any  objection  on  his 
part,  and  without  notice  that  he  claimed  to  be 
the  inventor  of  the  whole  or  any  part  of  such 
pliers,  or  intended  to  apply  for  a  patent  for 
the  same;  that  Hall  was  the  first  and  original 
inventor  of  said  original  cutting  pliers  and  of 
said  improvements  thereon,  and  assigned  to 
the  company  the  whole  of  the  patent  of  No- 
vember 5, 1878,  immediately  on  its  issue,  and 
also  the  whole  of  the  said  improvements  upon 
such  cutting  pliers;  that  Johnson ,  after  so 
being  in  the  employ  of  the  company  for  one 
year,  was  dismissed  from  its  service,  and 
theronpon,  as  the  result  of  a  conspiracy  be- 
tween Thompson,  Johnson,  and  one  Qustam, 
Johnson  falsely  claimed  that  he  was  the  first 
and  original  inventor  of  said  improvements, 
and  applied  for  a  patent  therefor,  and  sold 
his  pretended  claim  to  the  invention  to 
Thompson;  and  that  Johnson,  without  the 
knowledge  of  Hall,  or  of  the  other  defend- 
ants, or  of  the  company,  applied  for  a  patent 
for  said  improvements,  falsely  alleging  that 
be  was  their  first  and  original  inventor,  and 
surreptitiously  obtained  said  patent  No.  232,- 
975,  for  said  invention  of  Hall,  and  for  an 
Improvement  upontlie  pliers  so  patented  No- 
vember 6, 1878.  There  was  a  replication  to 
this  answer,  proofs  were  taken,  and  the  cii^ 
cult  court  entered  a  decree  dismissing  the 
bill,  from  which  the  plaintifC  has  appealed. 
In  its  opinion  (25  Fed.  Bep.  906)  the  circuit 


oonrt  stated  that  the  qnesUon  at  Issue  was 
whether  the  combination  covered  by  the 
claim  of  the  plaintiff's  patent  was  invented 
by  Johnson  while  he  was  an  employ^  of  the 
corporation;  that  the  plaintiff  had  sought  to 
prove  that  a  model  produced  by  him,  known 
as  "Exhibit  C, "  was  made  by  Johnson  while 
he  was  in  the  employ  of  the  company;  that, 
on  the  other  hand,  the  defendants  had  sought 
to  prove  that  that  model  was  not  made  by 
Johnson  while  he  was  employed  by  the  com- 
pany, but  after  he  had  been  discharged  from 
its  employ,  and  for  the  purpose  of  supporting 
a  fraudulent  claim  to  an  invention  really 
made  by  Hall,  and  which  claim  had  been  put 
forth  by  Johnson  for  the  first  time  after  hen 
had  been  discharged  from  the  service  of  the  3 
company;  and  that,  upon*a  full  consideration* 
of  all  the  evidence,  the  conclusion  of  the  court 
was  that  Exhibit  C  was  not  made  while 
Johnson  was  a  workman  for  the  company, 
but  was  made  subsequently  to  his  leaving  its 
employment,  and  that  he  was  not  the  first 
Inventor  of  the  combination  claimed  in  the 
patent  issued  to  the  plaintiff.  The  testimony 
is  voluminous  and  contradictory,  and,  with- 
out discussing  it.  It  is  sufficient  to  say  that 
we  are  of  opinion  that  the  evidence  estab- 
lishes the  conclusion  reached  by  the  circuit 
court,  and  that  the  decree  must  be  affirmed; 
and  it  is  so  ordered. 


(130  u.  8.  US) 

BuujTT  CoxmT7  «.  Washer  «t  al, 

(March  11, 1889.) 

1.  ConHTm— CONTBA.CTB— COUNTT   COOBT— ^StV 
OBDS. 

Qen.St.  Kj.  art  17,a  88,Telatingtotbeaoant7 
ooart,  declares  the  county  oonrt  to  be  a  oourtOT 
record,  and  requires  the  records  to  show  at  all 
times  by  whom  the  court  is  held,  and,  whan  the 
justices  of  the  peace  form  a  part  of  the  court,  to 
state  the  names  of  those  present.  Article  8,  & 
27,  S  1,  provides  that  the  county  court,  nnlesa 
composed  of  a  majority  of  the  justices  of  thtt 
peace,  shall  not  have  power  to  appropriate  reve- 
nue or  to  make  any  charge  thereon  greater  than 
ISO.  Held,  that  when  the  record  shows  that  the 
court,  "properly  constituted, " decided  upon  the 
necessity  for  the  erection  of  a  bridge,  made  an 
appropriation  for  preliminary  worlc,  appointed 
an  agent  to  make  the  contract,  and  recognized 
the  contract  by  dlrecttng  a  levy  of  taxes  to  pay 
for  the  work  done,  it  Is  not  necessary  that  It 
should  also  show  that  the  contract  was  reported 
to  and  accepted  by  the  courts 
a.  BAMB—Conara—ElMOUTrvB"  Action. 

The  rule  that  a  court  of  record  can  act  only 
through  its  orders  made  of  record  does  not  re- 
quire, where  the  court  has  large  administrative 
and  executive  powers,  with  authority  to  appoint 
agents,  that  all  the  acts  of  the  agents  should  ap- 
pear of  record. 
8.  Bamb— (DonsTT  CJodbt— Constitution. 

By  the  settled  course  of  decisions  in  Kentucky 
the  justices  of  the  peace  do  not  form  a  necessary 
part  of  the  court,  except  when  sitting  as  a  court 
of  claims,  or  when  engaged  In  making  appro- 

griations  or  levying  taxes;  and  the  contract 
avlng  been  entered  into  in  the  prescribed  man- 
ner, the  county  court,  held  by  the  county  judge 
alone,  had  the  power  to  supsrintend  and  control 
the  erection  of  the  bridge. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 
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2).  M.  Rodman  for  plaintiff  In  error.    A. 
K  E.  Willson,  for  defendants  in  error. 

•  Lamak,  J.  *0n  the  Slst  of  December, 
1879,  W.  T.  Washer,  Jacob  Danenhauer,  and 
Peter  Baecker  commenced  an  action  in  the 
circuit  court  of  the  United  States  for  the  Dis- 
trict of  Kentucky  against  Bullitt  county,  in 
that  state,  to  recover  damages  for  breach  of 
a  certain  contract  made  between  Washer  and 
the  county,  and  afterwards  assigned  by 
Washer  to  Danenhauer  and  Baecker,  for  the 
construction  by  Washer  of  a  bridge  over 
Pond  creek,  between  Bullitt  and  Jefferson 
counties.  A  demurrer  to  their  original  peti- 
tion having  been  sustained  with  leave  to 
amend,  the  defendants  in  error,  on  the  24th 
of  March,  1880,  filed  an  amended  petition. 
The  original  and  amended  petitions  substan- 
tially aver  that  the  county  of  Bullitt,  by  its 
duly-authorized  commissioner,  entered  into 
a  written  contract  with  plaintiff  Washer  for 
the  erection  by  him  of  a  bridge  across  Pond 
creek  according  to  specifications,  at  prices 
stipulated  therein;  that  in  this  contract  the 

^county  guarantied  payment  for  the  entire 
^  work ;  that  the  county  court  of  Bullitt  county 

•  appointed  commissioners,  and'notiBed  Jeffer- 
son county  thereof,  requesting  it  to  appoint 
commissioners  to  contract  for  the  bridge; 
that  beyond  the  appointment  of  such  com- 
missioners Jefferson  county  took  no  action 
looking  to  any  co-operation  of  the  two  in  the 
work;  that  thereupon,  before  the  contract 
was  made,  the  county  court,  the  presiding 
judge  and  a  majority  of  the  justices  of  the 
county  being  present,  decideid  that  it  was 
necessary  to  erect  the  bridge,  and,  having  ex- 
hausted all  means  provided  by  statute  for 
securing  the  aid  of  Jefferson  county  in  build- 
ing it,  decided  to  erect  it  upon  the  responsi- 
bility of  B  iiUitt  county  alone ;  that  thereafter, 
on  the  16th  of  July,  1877,  the  Bullitt  county 
court,  composed  as  aforesaid,  authorized  its 
commissioner,  J.  W.  Ridgway,  to  report  any 
bids  that  might  be  offered,  and  the  amount 
of  the  same,  and  authorized  the  county  judge, 
W.  Carpenter,  to  receive  bids,  and  to  accept 
or  reject  the  same;  that  in  pursuance  of  that 
order  the  county  judge  accepted  the  bid 
of  Washer;  that  thereafter  Ridgway,  being 
thereunto  authorized  by  an  order  of  the  county 
court,  raiide  and  entered  into  the  contract 
with  Washer  for  the  construction  of  the 
bridge,  which  contract  was  afterwards  rati- 
fied by  the  county  court,  composed  as  afore- 
said, and  said  court,  by  an  order  duly  entered 
of  record,  directed  the  levy  of  taxes  to  pay 
for  the  work  done  under  the  contract,  and 
the  application  of  the  money  raised  to  the 
payment  of  the  contractors;  that  Washer 
commenced  work  under  that  contract,  and 
proceeded  with  it  until  he  and  his  assignees 
were  notified  by  the  county  to  stop  work  upon 
the  bridge;  and  that  the  defendant  had  failed 
to  perform  its  contract,  and  to  pay  for  work 
done  thereunder,  to  the  damage  of  plaintiffs 
in  the  sum  of  $5,325.14,  for  which  sum 
they  prayed  judgment.    A  demurrer  to  this 


amended  petition  was  sustained  by  the  cI^ 
cult  court,  but  upon  writ  of  error  from  this 
court  the  judgment  was  reversed  and  the 
case  remanded.  Washer  v.  Bullitt  Co.,  110 
U.  S.  558,  4  Sup.  Ct.  Rep.  249.  The  ques- 
tion raised  by  the  pleadings  in  that  case  was 
whether  Bullitt  county  had,  under  the  stat. 
utes  of  Kentucky,  authority  to  make  the  con- 
tract sued  on,  by  which,  according  to  the 
averments  of  the  declaration,  it  undertook, 
at  its  own  cost,  to  build  across  a  boundary 
stream  a  bridge,  one  end  of  which  was  within  « 
another  county.  'This  court  held  that  the? 
power  given  by  the  Kentucky  statutes  toad- 
joining  counties  to  construct  bridges  across 
boundary  streams  at  joint  expense  did  not 
take  away  the  common-law  right  of  each  of 
the  counties  to  oonstmct  such  bridges  at  its 
sole  cost  It  also  held,  in  effect,  that  the 
allegations  of  the  petition  and  amended  peti- 
tion, being  admitted  to  be  true  by  the  de- 
murrer, the  contract  sued  on  must  be  held  to 
have  been  made  under  that  section  of  the 
statutes  which  confers  upon  the  county  court 
jurisdiction  to  erect  public  buildings,  bridges, 
and  other  structures,  and  not  under  the  sec- 
tion providing  for  the  joint  action  of  contig- 
uous counties,  as  was  contended  on  behalf  of 
the  plaintiff  in  error;  and  that  therefore  the 
averments  of  the  petition  disclosed  a  rightof 
action  in  the  plaintiffs.  Upon  the  return  of 
the  case  to  the  circuit  court,  Bullitt  county 
filed  an  answer  specifically  denying  the  truth 
of  every  material  allegation  of  the  petition 
and  amended  petition,  the  chief  and  con- 
trolling defense  being  that  the  contract  sued 
on  was  not  the  contract  of  Bullitt  county. 
As  a  part  of  its  answer  the  county  filed  a 
complete  transcript  of  the  orders  of  its  connly 
court.  Plaintiffs  replied  to  the  answer,  and 
afterwards,  with  the  leave  of  the  court  and 
against  the  defendant's  objection,  filed  a  sec- 
ond amended  petition.  Issue  was  joined, 
and  the  case  was  tried  by  a  jury,  resulting 
in  a  verdict  for  the  plaintiffs  for  the  fuU 
amount  claimed  by  them,  upon  which  judg- 
ment was  rendered.  A  motion  for  a  new 
trial  having  been  overruled,  this  writ  of 
error  was  thereupon  sued  out. 

The  first  assignment  of  error,  namely,  that 
thecourt  erred  in  allowing  the  second  amend- 
ed petition  to  be  filed,  has  been  so  frequently 
considered  and  declared  unfounded  by  this 
court  that  it  may  be  dismissed  with  the  re- 
mark that  amendments  are  discretionary  with 
the  court  below,  and  not  reviewable  here. 
See  the  opinion  of  the  court  in  the  case  of 
Chapman  v.  Barney,  ante,  426,  (decided 
March  5,  1889,)  and  the  authorities  there 
cited.  The  same  remark  applies  to  the  as- 
signment that  the  court  erred  in  overrulinga 
motion  for  a  new  trial.  Arkansas  Yal.  Cat- 
tle Co.  y.  Mann,  ante.  458,  (decided  March^ 
5,  1889,)  and  the  cases  there  cited.  J 

*The  leading  assignments  of  error  substan-* 
tially  present  but  one  proposition,  to-wit: 
Conceding  that  the  county  had  the  power  to 
build  the  bridge,  (as  was  determined  by  this 
court  on  the  former  writ  of  error,)  the  aver* 
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ments  of  the  plaintiffs'  petitions  wero  not 
sustained  by  the  evidence  adduced  at  the 
trial,  and  the  contract  sued  on  was  not  made 
by  the  county  in  the  mode  provided  by  law. 
The  statute  law  of  Kentucky  applicable  to 
such  contracts  made  by  a  county  is  found  in 
article  17.  §  1,  c.  28,  of  the  General  Statutes 
of  that  state:  Section  5.  "The  county  court 
is  a  court  of  record."  (Page  307.)  Section 
9.  "The  records  of  the  county  court  shall, 
at  all  times,  show  by  whom  the  court  is  hold- 
en.  When  justices  of  the  peace  compose  a 
part  of  the  court,  the  records  must  state  the 
names  of  those  who  take  their  seats;  and 
when  a  member  leaves  the  bench,  his  absence 
must  be  noted."  Section  1,  art.  3,  c.  27. 
"The  county  court,  except  for  the  county  of 
Jefferson,  unless  composed  of  a  majority  of 
the  justices  of  the  peace  of  said  county  in 
commission,  shall  not  have  power  to  make 
appropriation  of  the  county  revenue  or  levy, 
or  to  make  any  charge  thereon  greater  than 
fifty  dollars  for  any  one  object. " 

It  is  contended  that  the  contract  sued  on 
was  not  made  in  conformity  with  those  re- 
quirements; that  it  was  ndther  made  nor 
authorized  by  the  county  court,  composed  of 
the  county  judge  and  a  majority  of  the  jus- 
tices of  the  peace  of  the  county;  and  that 
there  is  no  record  of  the  county  court  so  con- 
sUtnted,  showing  that  the  contract  was,  as 
a  matter  of  fact,  authorized  to  be  made.  In 
k||  order  to  test  the  soundness  of  this  position, 
M  it  is  necessary  to  consider  the  entire  record 
taken  together.  In  the  fir8t*place,  it  cannot 
be  denied,  indeed  the  plaintiff  in  error  con- 
cedes, that  there  are  a  number  of  orders 
which,  even  quoad  hoe,  come  up  to  the  re- 
quirements of  "orders  of  record,"  and  "of 
the  court  properly  constituted,"  having  been 
made  when  a  majority  of  the  justices  were 
present.  Among  these  are — First.  The  or- 
der of  June  18, 1877.  This  order  recognized 
Bidgway  as  commissioner;  it  adjudicated 
the  necessity  of  erecting  the  bridge;  It  adopt- 
ed the  Brawner  site  for  that  bridge;  and  it 
appointed  Uidgway  a  commissioner  to  confer 
with  a  commissioner  from  Jefferson  county 
concerning  plans  and  specifications,  and  cost. 
Beeond,  The  order  of  July  16,  1877.  This 
order  appropriated  $600  for  the  building  of 
the  bridge  at  the  Brawner  site;  it  directed 
the  commissioner  to  report  plans  and  speci- 
fications, and  the  bids  made;  it  authorized  the 
county  judge  (W.  Carpenter)  to  receive  bids, 
and  to  accept  or  reject  the  same  as  he  might 
think  proper,  looking  to  the  interest  of  the 
two  counties.  Third.  The  second  order  of 
November  19, 1877,  which  appropriated  $600 
for  the  bridge.  Fourth.  The  order  of  No- 
vember 18,  1878.  This  order  showed  a  levy 
of  a  tax  on  the  taxable  property  of  the  coun- 
ty for  the  purpose  of  paying  for  the  bridge; 
a  recognition  of  Washer  as  contractor  for 
building  the  bridge,  and  of  Danenhauer  and 
Baecker  as  bis  assignees;  and  an  allowance 
to  them,  as  such  assignees,  in  part  payment 
of  the  bridge.  Fifth.  The  order  of  Novem- 
ber 18,  1879.    Tills  order  appointed  a  com- 


mittee to  examine  the  work  on  the  bridg9, 
and  to  report.  Sixth.  The  order  of  Januaiy 
19,  1880.  This  order  confirmed  the  commit* 
tee's  report,  and  discharged  the  committee. 

Such  is  that  portion  of  the  record  which  is 
admitted  to  be  the  record  of  thecourt  "proper^ 
ly  constituted."  It  is  claimed  that  the  record 
is  defective  in  the  following  particulars:  It 
gave  neither  the  judge  nor  the  commissioner 
power  to  contract;  although  it  is  conceded 
that  the  power  was  given  to  the  county 
judge  to  accept  bids.  The  alleged  contract  ^ 
does  not  appear  to  have  been  reported  to  the  ^ 
court;  nor  was  thers'any  note  of  record  that* 
It  was  made  by  Ridgway;  nor  was  the  con- 
tract ever  filed;  nor  does  it  show  that  the 
connty  judge  accepted  it.  And  lastly,  while 
the  record  shows  a  knowledge  of  the  fact 
that  a  contract  existed,  and  was  with  the  de> 
fendants  in  error,  yet  it  does  not  show  a 
knowledge  of  the  fact  that  the  contract  as- 
sumed to  bind  Bullitt  county  for  the  whole 
cost. 

Now,  inasmuch  as  the  record  does  show 
affirmatively  an  adjudication  of  the  necessity 
of  the  contract;  an  appropriation  for  the 
preliminary  work;  the  appointment  of  an 
agent  (Carpenter)  to  make  the  contract;  and 
a  recognition  of  the  contract  by  directing  the 
levy  of  taxes  to  pay  the  contractor  and  his 
assignees  for  the  work  done, — we  do  not  think 
it  necessary,  in  order  to  fix  a  liability  upon 
the  county,  that  the  record  should  also  show 
affirmatively  the  existence  of  those  outside 
incidents  which,  as  enumerated,  it  does  not 
set  out. 

The  case  of  Mercer  Co.  v.  Navigation  Co., 
8  Bush,  800,  much  relied  on  and  quoted  from 
by  counsel  for  plaintiff  in  error,  is,  as  a  brief 
analysis  will  show,  inapplicable  to  the  con- 
troversy in  the  present  case.  An  act  of  the 
Kentucky  legislature,  passed  in  1865,  to  in- 
corporate  the  Kentucky  Biver  Navigation 
Company,  provided  in  one  of  its  sections 
"that  the  connty  courts  of  the  several  coun- 
ties bordering  on  the  Kentucky  river  *  *  • 
may  on  the  application  of  the  corporation 
named,  *  *  *  a  majority  of  all  the  jus- 
tices of  the  peace  being  present,  subscribe 
stock  in  said  company,  and  levy  a  tax  on  all 
taxable  property  of  said  county  sufficient  to 
pay  the  whole  amount  of  said  subscription  in 
three  years  from  the  time  it  was  made, 
which  tax  shall  be  collected  in  all  respects 
as  taxes  for  state  revenue  are  now  collected. " 
The  Mercer  county  court,  a  majority  of  the 
justices  being  present,  made  an  order  "that 
the  sum  of  seventy-five  thousand  dollars  be 
directed  to  be  subscribed,"  and  appointed 
one  Joseph  A.  Thompson  a  commissioner  to 
subscribe  the  same  in  the  Kentucky  River 
Navigation  Company.  The  Gerrard  county 
court  in  like  manner  made  an  order  that  the 
sum  of  $100,000  should  be  subscribed  on  thes 
part  of  Gerrard  county,  and  also  appointedn 
an  agent*to  subscribe  the  same  in  said  com-*' 
pany.  In  pursuance  of  said  orders  the  sub- 
scriptions were  made  by  the  persons  appoint- 
ed, on  the  books  of  the  company ,Jor  and  on 
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behalf  of  each  of  sidd  counties  hy  its  agent. 
The  ooart  hdd  that  the  above  orders  and  sub- 
scriptions were  not  binding,  and  did  not 
amount  to  contracts  of  snliacriptioo,  because 
the  county  court  had  no  authority  under  the 
statute  to  appoint  a  commissioner  or  agent  to 
make  the  subscription.  The  decision  was 
simply  that,  where  the  county  court,  assum- 
ing to  act  under  a  special  statute,  whereby 
was  delegated  to  that  court  the  extraordi- 
nary power  of  determining  whether  a  county 
should  subscribe  in  aid  of  the  navigation 
company,  and  of  making  such  subscription, 
undertook  to  appoint  an  agent  to  make  the 
Bul>8cription,  such  appointment  was  void  as 
being  unauthorized  by  law.  The  whole  ques- 
tion was  as  to  the  power  to  appoint  the 
agent;  and  the  court  held  that,  as  no  such 
power  to  appoint  existed,  the  court  could  not 
bind  the  counfy,  except  by  an  order  which 
Itself  amounted  to  a  subscription,  and  which 
must  be  made,  as  evidenced  by  the  record 
alone,  when  a  majority  of  the  Justices  were 
present  The  court,  however,  clearly  recog- 
nized the  principle  that  it  was  legally  possi- 
ble to  imply  a  subscription  from  the  snbse- 
qnent  adoption  and  ratiScation  by  a  full 
court  of  the  act  of  Thompson. 

Now,  in  the  case  at  bar,  the  power  to  ap- 
point an  agent  or  commissioner  is  undenia- 
ble, and  is  not  challenged.  On  the  contrary, 
it  is  admitted.  So  also  is  it  shown  that  the 
agent  (Carpenter)  was  appointed.  And,  as 
we  have  seen,  one  of  the  orders  of  the  court 
imports  upon  its  face  a  knowledge  of  the 
contract  made  by  its  commissioner,  and 
amounts  to  a  ratiOcation  of  such  contract. 
The  well-settled  maxim  that  a  court  of  record 
ean  act  only  through  its  orders  made  of  rec- 
ord, when  applied  to  judicial  proceedings, 
means  that  where  the  court  must  itself  act, 
and  act  directly,  that  action  must  always  be 
evidenced  by  the  record.  But  in  this  in- 
stance, where  a  body  has  large  administra- 
tive and  executive  powers,  and  is  by  law  au- 
thorized to  appoint  agents,  the  principle  can- 
0  not  be  so  extended  as  to  mean  that  all  the 
gacts  of  its  agents  shall  appear  of  record. 
•  The  county  court  of  Eentu(^y  is,  by  the  stat- 
ote  of  that  state,  constituted  the  executive 
body  of  the  county,  and  invested  with  the 
important  and  usual  powers  of  a  county  to 
keep  in  repair  public  buildings,  bridges,  and 
other  structures,  and  to  superintend  the 
same,  over  highways  and  ferries,  provision 
for  the  maintenance  of  the  poor,  the  laying 
and  collecting  of  taxes,  the  appropriation  of 
the  county  revenue,  the  appointment  of 
many  county  officers,  and  to  manage  all  the 
fiscal  affairs  of  the  county,  with  many  other 
powers,  nut  less  important,  appertaining  to 
the  administration  of  county  government. 
The  sole  fact  that  its  proceedings  as  a  court 
of  law  are  of  record  cannot,  in  our  opinion, 
deprive  it  of  the  power  to  appoint,  by  rec- 
ord, agents  to  make  contracts,  and  to  transact 
business  not  of  record. 

With  regard  to  the  contention  that  the 
commissioner  exceeded  the  authority  given 


by  binding  Bullitt  county  to  pay  for  the  en- 
tire work,  an  examination  of  the  county  rec- 
ord shows  that  while  the  court  sought  to  se- 
cure joint  action  with  Jefferson  county  in 
building  the  bridge,  it  determined  to  proceed 
without  that  county,  if  necessary.  Especial- 
ly is  this  shown  by  the  order  of  July  16, 
1877,  authorizing  Carpenter  alone  to  accept 
bids  without  the  co-operation  of  Jefferson 
county.  But  this  point  is  disposed  of  by  this 
court  in  its  decision  on  the  demurrer  above 
mentioned:  "I^othing  further,"  says  the 
court,  "could  be  done  under  sections  86  and 
37.  IBullitt  county,  therefore,  fell  back  upon 
the  power  conferred  by  section  1  of  article  1& 
of  chapter  28,  and  made  a  contract  by  which 
it  became  responsible  for  the  entire  cost  of 
the  bridge.  Its  power  to  do  this,  was,  we 
think,  clear."  110  U. 8.  666,  567,  4  Sup.  Ct. 
Rep.  253. 

It  is  contended  that  the  court  erred  in  ad- 
mitting, as  evidence  of  the  breach  of  the 
contract  by  Bullitt  county,  the  letter  of  the 
presiding  Jadge  of  the  county  court  to  Wash- 
er, notifying  him  to  stop  all  work  upon  the 
bridge  immediately,  or  that  proper  proceed- 
ings would  be  instituted  to  stop  the  same. 
The  ground  upon  which  this  objection  rests 
is  that  the  power  to  direct  the  contractor  to 
discontinue  the  work  resided  only  in  the^ 
county  court,  composed  of  the  county  judge  <e 
and  a*majority  of  the  justices,  and  that  the* 
court  so  composed  could  authorize  such  no- 
tice only  by  an  order  to  that  effect  entered 
of  record.  We  do  not  concur  in  the  proposi- 
tion that  such  action  of  the  county  court,  ev* 
idenced  by  its  record,  was  necessary  to  au- 
thorize the  presiding  judge  to  direct  the  con- 
tractor to  stop  the  work.  When  that  court, 
constituted  as  the  law  requires  for  such  pniv 
pose,  and  in  the  manner  prescribed,  entered 
into  the  contract  sued  on,  and  charged  the 
county  with  the  amount  specified  therein, 
its  jurisdiction  In  that  special  mode  of  organ- 
ization extended  no  further.  It  then  l)ecame 
the  legitimate  province  of  the  county  court, 
held  by  the  county  judge  alone,  to  superin- 
tend and  control  the  erection  of  the  stru(^ 
ure.  According  to  the  settled  course  of  de- 
dsions  in  the  highest  court  of  Kentucky,  the 
justices  of  the  peace  do  not  form  a  necessaiy 
part  of  the  county  court,  except  when  sitting 
as  a  court  of  claims.or  when  engaged  in  appro- 
priating the  revenues  of  the  county,  levying 
taxes,  laying  charges  upon  the  county,  sub- 
mitting questions  of  taxation  to  a  popular 
vote,  and  making  subscription  to  stock  in 
railroads.  Upon  no  other  occasion,  and  with 
reference  to  no  other  matters,  is  the  concur- 
rence of  the  justices  of  the  peace  necessary. 
Gen.  St.  Ky.  p.  273.  c.  27.  art.  3,  §  1;  Id.  p. 
306,  c.  28,  art.  17,  §§  I,  2.  All  the  powers 
of  the  court,  which  do  not  come  within  these 
enumerated  exceptions,  are  exercised  exclu- 
sively by  the  county  court  presided  over  by 
the  county  judge  alone.  Id.  p.  301-307,  in- 
clusive. And,  as  a  general  rule,  when  any 
power  is  conferred  or  duty  imposed  by  staU 
ute  upon  the  county  court,  the  term  is  un- 
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derstood  to  mean  a  coart  held  hj  the  presid 
ing  judge  alone,  and  not  In  conjunction  with 
the  justices,  and  should  be  held  so  to  mean 
even  when  used  in  connection  with  fiscal 
matters,  if  it  relates  to  mere  ministerial 
duties.  Railroad  Co.  v.  Warren  Ca,  10 
Bush,  711;  Meriwether  v  Mulilenburg Court, 
120  U.  S.  354,  357.  7  Sup.  Ct.  Rep.  563.  and 
cases  there  cited.  When,  therefore,  Washer 
received  the  formal  and  ofllcial  notice  to  stop 
^work,  signed  by  the  judge  of  the  county 
g  court  and  the  county  attorney,  he  was  not 
•  bound,  before  obeying  it,*  to  examine  the 
records  of  that  court  to  ascertain  whether  it 
was  authorized  by  an  order  made  by  the 
Judge  in  conjunction  with  the  justices  and 
4uly  entered  of  record;  but  he  was  justified 
in  stopping  immediately,  as  directed,  and  in 
resorting  to  his  action  upon  the  contract. 
We  are  of  opinion  that  no  principle  of  law 
or  of  fair  dealing  is  violated  by  holding  a 
municipal  corporation  to  a  contract  thus 
made  within  its  lawful  powers  and  by  its 
lawfully  constituted  authority.  For  these 
reasons  the  judgment  of  the  drcnit  court  Is 
aflBrmed. 

<U0  U.  S.  210) 

Baltqiobe  &  p.  B.  Co. «.  Hopkins. 

(April  1, 1889.) 
1.  ScPBxm  CouBT— Afpbals  vbom  Tbbbitobibs 

— VlIJBUT  OF  StaTDTB. 

la  an  action  In  the  supreme  ooort  of  the  Dis- 
trict of  Colnmbia  against  a  railroad  oompany, 
for  maintaining  a  nnisanoe  in  a  street,  the  oom- 
pany defended  on  the  ground  that  it  aoted  in  oc- 
cupying the  street  under  certain  statutes  of  the 
tJnited  Btates.  The  court  recognized  the  right 
of  the  oompany  to  occupy  the  streets  in  a  lawful 
manner  for  the  purpose  of  transacting  its  lawful 
business,  and  charged  the  jury  that  no  recovery 
could  be  had  for  Injuries  caused  thereby,  but 
held  that  the  statutes  did  not  authorize  the  occu- 
pation of  the  street  tor  a  freight-yard.  Beld, 
that  the  "validity"  of  these  statutes  was  not 
drawn  in  Question  within  the  meaning  of  act 
Cong.  March  8, 1885,  (28  St.  448.)  regolating  writs 
of  error  to  and  appeals  from  the  snpreme  court 
of  the  District  of  Columbia,  which  provides  that 
the  writ  shall  lie  without  reference  to  juris- 
dictional amount  in  cases  "in  which  Is  drawn  in 
guestion  the  validity"  of  a  statute  of  the  United 
tates. 
i,  Sahb. 

The  "validity"  of  a  statute  as  used  in  this  act 
refers  to  the  power  of  congress  to  pass  the  act 
at  all,  and  not  to  mere  judicial  construction  as 
contradistinguished  from  a  denial  of  the  legis- 
lative power. 

In  Error  to  the  Snpreme  Court  of  the  Dis- 
trict of  (Columbia. 

This  was  an  action  on  the  case  brought  by 
Hopkins  in  the  supreme  court  of  the  District 
of  Columbia  against  the  Baltimore  &  Poto- 
mac Railroad  Company  for  injuries  alleged 
by  him  to  have  resulted  from  a  nuisance 
maintained  by  the  railroad  company  on  the 
public  street  in  front  of  his  door,  from  the 
5th  day  of  October,  1880,  to  the  5th  day  of 
-October,  1883,  the  dato  of  the  commencement 
-of  the  suit,  consisting  in  suffering  great  num- 
bers of  freight  cars  to  remain  on  said  street 
for  an  unreasonable  length  of  time;  in  shlft- 
■Ing  caia  back  and  forth  in  an  unreasonable 


manner,  with  engines  making  disturbing 
noises,  and  giving  out  volumes  of  smoke, 
cinders,  etc.,  the  cars  being  often  filthy,  and 
emitting  offensive  odors,  etc.  The  freight 
station  of  the  company  was  situated  in  square 
886,  at  the  original  terminus  of  the  road  be- 
tween Kinth  and  Tenth  streets,  on  Maryland 
avenue.  Hopkins'  dwelling-bouse  was  in  the 
square  opposite  on  the  north  side  of  Mary-  h 
land  avenue,  between  the  same  lateral  streets.  e« 
*0n  the  trial  of  the  cause  the  plaintiff  gave* 
evidence  tending  to  prove  the  truth  of  the 
allegations  in  his  declaration,  and  the  defend- 
ant gave  evidence  in  its  own  defense,  and, 
among  other  things,  to  establish  that  the  au- 
thorities of  the  District  of  Columbia  in  1874 
Inclosed  the  tracks  of  the  railroad  with  a  line 
of  stone  curbing  on  each  side  about  six  inches 
higher  than  the  adjacentsurf  ace  of  the  streets, 
and  that  the  tracks  were  elevated  so  as  to  be 
flush  with  this  curbing;  that  the  point  be- 
tween Ninth  and  Tenth  streets  was  regarded 
and  treated  as  the  termini  of  two  lines  of 
railroad,  one  coming  from  Virginia,  and  the 
other  from  Maryland,  and  that  the  freight 
trains  habitually  stopped  there  as  at  the  end 
of  the  route,  to  change  engines,  ete. ;  and  it 
was  claimed  on  behalf  of  defendant  that  it 
possessed  and  exercised  authority  by  virtue 
of  grants  from  the  United  States  to  do  all 
that  it  did  do  in  the  premises,  the  validity  of 
which  authority,  it  is  now  insisted,  was  de- 
nied by  the  court. 

Among  other  instructions  given  by  the 
court,  at  plaintiff's  request,  was  the  follow- 
ing; "(8)  The  defendant  oompany,  under  it« 
charter,  had  no  right  to  convert  Maryland  av- 
enue, between  Ninth  and  Tenth  streets,  into 
a  freight-yard,  by  using  the  same  for  loading 
or  unloading  its  cars,  or  to  incumber  said 
place  with  cars  by  leaving  them  standing 
there  an  unreasonable  time  when  not  in  use, 
or  to  use  said  part  of  the  avenue  for  making 
up  freight  trains  or  shifting  the  same,  except 
so  far  as  may  be  reasonably  necessary  for  the 
purpose  of  carefully  carrying  cars  out  of  said 
station  over  the  different  tracks  for  the  pur- 
pose of  making  up  freight  trains;  and,  if  the 
jury  shall  find  from  the  evidence  that  the  de- 
fendant company  did  use  said  parts  of  Mary* 
land  avenue  between  the  times  named  In  the 
declaration  for  such  loading  or  unloading  of 
cars,  or  incumbered  the  same  by  leaving  the 
cars  standing  there  an  unreasonable  time 
when  not  in  use,  and  used  the  same  for  mak- 
ing up  and  shifting  its  freight  trains,  (except 
in  so  far  as  was  reasonably  necessary  in  con- 
nection with  the  careful  carrying  of  such 
cars  into  the  freight  station,  or  the  careful 
carrying  of  such  cars  out  of  the  station  overn 
the  different  tracks  for  the  purpose  of  mak-^ 
ing  up  freight  trains  ;)*and  shall  further  find* 
that  such  acts  on  the  part  of  the  defendant 
interfered  with  the  comfortable  enjoyment 
by  the  plaintiff  of  his  dwelling-house,  No.  941 
Maryland  avenue, — then  the  plaintiff  is  en- 
titled to  recover."  And  by  instruction  7  the 
jury  were  told  that  "the  plaintiff  is  not  en- 
titled to  recover  for  any  annoyances,  discom 
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forts,  or  InconTenfences  to  bimself  or  his 
family,  or  for  any  injury  to  the  use  and  en- 
joyment of  said  dwelling-house,  which  re- 
sulted from  such  uses  of  Maryland  avenue  by 
the  defendant  as  were  reasonably  incident  to 
the  careful  conduct  of  its  through  business, 
and  to  the  maintenance  and  careful  use  of  its 
freight  depot  or  station,  abutting  on  the 
soutli  side  of  said  avenue  between  said  Ninth 
and  Tenth  streets  south-west." 

And  the  court  gave,  on  defendant's  be- 
half, these  instructions:  "(1)  The  defendant 
is  entitled  to  make  such  careful  use  of  the 
tracks  between  Ninth  and  Tenth  streets,  on 
Maryland  avenue,  as  may  be  necessary  for  the 
lawful  use  and  enjoyment  of  its  freight  depot 
or  station  opposite  the  plaintiff's  premises, 
and  on  square  386.  (2)  The  plaintiff  is  not 
entitled  to  recover  anything  in  this  case  for 
noise,  smoke,  odors,  or  any  other  inconven- 
iences suffered  by  him  or  his  family  by  reason 
of  the  lawful  nse  by  the  defendant  of  the 
freight  station  or  the  tracks  in  the  street  in 
front  of  the  plaintiff's  property:  and  the  bur- 
den of  proof  is  upon  the  plaintiff  to  point  out 
to  the  jury  by  satisfactory  testimony  the  acts 
of  the  defendant  which  were  unlawful  and 
unauthorized,  if  any  such  there  were.  (3) 
The  plaintiff,  nnder  his  declaration  and  upon 
the  evidence,  cannot  recover  anything  nnder 
or  upon  the  third  and  fourth  counts  of  his 
declaration.  (5)  If  the  jury  shall  find  from 
the  evidence  that  the  board  of  public  works 
or  the  commissioners  of  the  District  of  Co- 
lumbia erected,  or  caused  to  be  erected,  a 
stone  curb  higher  than  the  surface  of  the  ad- 
jacent parts  of  Maryland  avenue  on  each  side 
of  the  railroad  tracks,  in  front  of  the  plain- 
tiff's premises,  on  said  Maryland  avenue,  be- 
tween Ninth  and  Tenth  streets,  and  raised 
the  grade  of  the  street  between  said  curb 
f.  line,  then  the  defendant  is  not  liable  to  the 
{|  plaintiff  for  any  inconvenience  or  obstruction 
*  caused  by  such  curb  lines.  *(6)  The  board  of 
public  works  or  the  commissioners  of  the  Dis- 
trict of  Columbia  were  authorized  by  law  to 
erect  the  curb  lines  along  the  outside  of  the 
tracks  of  the  defendant,  and  to  raise  the  grade 
between  them,  and  the  said  board  and  their 
successors  had  and  have  lawful  authority  to 
maintain  the  same.  (10)  The  plaintiff,  under 
the  declaration  in  this  case  and  upon  the  evi- 
dence, cannot  recover  for  injury  or  inconven- 
ience caused  by  any  obstruction  or  obstruc- 
tions in  or  upon  Maryland  avenue  without 
showing  special  damage  to  bimself.  (14) 
The  defendant  possesses  the  lawful  right  in 
the  conduct  of  its  business  to  place  its  trains 
containing  cars  loaded  with  cattle,  hogs,  or 
otheranimals,  or  vegetables,  fruit,  fertilizers, 
or  other  odoriferous  freight,  on  the  tracks  in 
front  of  the  pL-iintiff's  premises  for  such  a 
reasonable  time  as  may  be  necessary  to  ena- 
ble other  trains  to  pass,  and  also  to  enable  the 
defendant  to  take  cars  out  of  and  to  put  cars 
into  such  trains ;  and  before  any  damages  can 
be  assessed  in  favor  of  the  plaintiff,  because 
of  the  standing  of  such  cars  upon  the  tracks 
In  front  of  the  plaintiff's  premises,  the  phiin- 


tiff  must  show,  by  satisfactory  proof,  that 
such  cars  on  such  occasion  were  kept  stand- 
ing on  said  tracks  for  an  unreasonable  length 
of  time,  and  that  the  plaintiff  was  thereby 
specially  injured.  (17)  Tlie  defendant  wa» 
authorized  and  empowered  to  unload  railroad 
iron  upon  the  surface  of  the  streets  in  front 
of  the  plaintiff's  premises  for  tlie  purpose  of 
repairing  its  tracks  in  front  of  the  plaintiff's 
premises  on  Maryland  avenue  between  Ninth 
and  Tenth  streets.  (19)  The  defendant  pos- 
sessed the  lawful  right  to  use  the  several  tracks 
on  Maryland  avenue  between  Ninth  and 
Tenth  streets  for  carefully  passing  and  mov- 
ing thereon  its  trains,  either  loaded  or  empty, 
north  and  south ;  and  for  any  injury  or  incon- 
venience unavoidably  caused  by  such  passing 
and  moving  of  trains  the  defendant  is  not 
liable."  But  refused  to  give,  at  defendant's 
request,  among  others,  the  following:  "(10) 
The  plaintiff  is  not  entitled  to  recover  any- 
thing on  account  of  dust  or  noises  caused  byr* 
the  loading  and*unloading  of  cars  on  or  within? 
the  sixty-foot  space  between  the  lateral  streets 
inclosed  by  the  board  of  public  works  of  the 
Districtof  Columbia.  (11)  The  space  of  sixty 
feet  inclosed  by  the  two  lines  of  curb  by  the 
tK>ard  of  public  works  within  which  are  the 
tracks  of  the  railroad,  and  between  the  streets 
running  north  and  south,  were  set  iiside  by 
the  proper  authorities  of  the  District  of  Co- 
lumbia for  railroad  purposes,  and  the  plain- 
tiff cannot  recover  under  the  pleadings  in  this 
case  for  any  discomfort  to  him  or  his  family, 
or  other  injury  caused  by  the  loading  or  un- 
loading of  cars  at  that  place.  (14)  The  de- 
fendant has  the  legal  right  to  the  unlimited 
use  of  the  tracks  in  the  vicinity  of  its  freight 
depot,  in  front  of  the  plaintiff's  premises,  for 
the  purposes  of  its  freight  depot  between 
Ninth  and  Tenth  streets,  opposite  the  plain- 
tiff's premises,  provided  such  tracks  are  care- 
fully and  skillfully  used  by  the  defendant." 

The  court  also  Instructed  the  jury  upon  its 
own  motion:  "Congress  allowed  the  com- 
pany to  run  its  road  into  the  District,  along 
certain  streets  and  avenues,  to  a  certain 
point,  that  is,  to  Ninth  street,  where  tb& 
present  station  is  located.  We  have  sup- 
posed that  that  implied  a  right  to  construct  a 
station  building,  and  to  construct  tracks  in 
the  street;  but,  if  the  business  of  the  com- 
pany increase  beyond  the  capacity  of  that 
freight-yard  to  accommodate  it,  we  have 
thought  that  tliat  was  no  reason  which 
would  justify  the  company  in  occupying  the 
public  streets  for  the  purposes  of  a  freight- 
yard,  and  that  they  had  no  right  to  stow 
away  or  store  away  their  cars  and  freight  in 
the  public  streets,  nor  had  they  the  right  to 
occupy  the  streets  in  making  up  trains  to 
dispatch  north  and  south;  but  we  thought 
that  their  duty  was  to  acquire  more  proper- 
ty, and  to  enlarge  their  freight-yard  for 
these  purposes.  If,  in  point  of  fact,  without 
authority  of  law,  they  did  occupy  the  streets 
for  these  purposes,  it  was  an  illegal  thing; 
but,  if  nobody  was  hurt  by  it,  it  would  sim- 
ply be  a  public  nuisance,  which  would  be 
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the  subject  of  an  Indictment,  and  would  not 
give  any  private  person  a  right  of  action 
IS  against  the  company;  but  if,  in  addition  to 
M  being  a  public  nuisance,  it  became  a  griev. 
*  ance  to'private  persons  owning  property  in 
that  neighborhood  by  reason  of  the  obstruc- 
tion of  the  street,  the  noise,  and  the  disagree- 
able o<iors,  then  it  was  a  private  wrong, 
also,  which  these  parties  are  entitled  to  have 
redressed.  *  *  *  I  should  further  cau- 
tion yon  against  supposing  that  the  plaintiff 
is  entitled  to  recover  for  all  the  inconven- 
ience he  may  suffer  in  consequence  of  the 
railroad  being  located  there  at  all.  The  rail- 
road company  has  the  right  to  lay  its  trades 
there  by  authority  of  law,  and  everything 
which  is  the  inevitable  result  of  the  legal  use 
of  the  road  are  things  which  the  law  does 
not  consider  {prievances,  and  does  not  allow 
damages  for.  For  example,  the  trains  have 
a  right  to  pass  over  the  street,  to  stop  there 
at  the  station,  and  to  go  on  in  each  direction. 
That  necessarily  gives  some  inconvenience 
to  everyl>ody.  The  noise,  the  smoke,  and 
the  dust  along  the  street  is  a  disagreeable 
thing  to  the  whole  neighborhood,  but  inas- 
much as  the  law  authorizes  that  it  is  not  the 
subject  of  a  private  action.  It  is  only  the 
Illegal  use  of  the  street  which  will  give  a 
person  a  right  of  action  against  the  company, 
and  this  I  have  already  explained.  The  inev- 
itable consequences  of  the  road  being  located 
there,  and  of  trains  traveling  in  a  legal  way 
over  the  road,  are  what  the  law  calls  *  dam- 
num absque  injuria;'  that  is,  an  injury 
without  any  wrong  or  damage.  You  will 
confine  your  consideration  entirely  to  the 
temporary  inconvenience  occasioned  by  the 
unlawful  occupation  of  the  street  for  the  pur- 
poses that  have  been  mentioned. " 

The  jury  found  for  the  plaintiff,  and  as- 
sessed bis  damages  at  $1,328,  and  judgment 
was  entered  on  the  verdict,  which  was  sub- 
sequently affirmed  in  general  term.  To  re- 
Terse  this  judgment  the  writ  of  error  was 
sued  out,  which  defendant  in  error  now 
moves  to  dismiss. 

The  following  are  the  statutory  provisions 
relating  to  the  Baltimore  &FotomacBailroad 
which  are  deemed  material: 

The  first  section  of  the  act  of  congress  of 
February  5,  1867.  (14  St.  387.)  is  as  follows: 
"Whereas,  it  Is  represented  to  this  present 
congress  that,  the  Baltimore  and  Potomac 
Bailroad  Company,  incorporated'by  an  act  of 
the  general  assembly  of  Maryland  entitled 
•An  act  to  incorporate  the  Baltimore  and 
Potomac  Biulroad  Company,'  passed  the 
sixth  day  of  May,  eighteen  hundred  and  fifty- 
three,  are  desirous,  under  the  powers  which 
they  claim  to  be  vested  in  them  by  the  pro- 
visions of  the  before-recited  act,  to  construct 
a  lateral  branch  from  the  said  Baltimore  and 
Potomac  Railroad  to  the  District  of  Colum- 
bia: Therefore  be  it  enacted  by  the  senate 
and  bouse  of  representatives  of  the  United 
States  of  America,  in  congress  assembled, 
that  the  Baltimore  and  Potomac  Bailroad 
C!ompany,  incorporated  by  the  said  act  of  the 


general  assembly  of  Maryland,  shall  be,  and 
they  are  hereby,  authorized  to  extend  into 
and  within  the  District  of  Columbia  a  lateral 
railroad,  such  as  the  said  company  shall  con- 
struct or  cause  to  be  constructed,  in  a  direc- 
tion towards  the  said  District,  in  connection 
with  the  railroad  which  they  are  about  to  lo- 
cate and  construct  from  the  city  of  Baltimore 
to  the  Potomac  river,  in  pursuance  of  their 
said  act  of  incorporation;  and  the  said  Balti- 
more and  Pot<)mac  Railroad  Company  are 
hereby  authorized  to  exercise  the  same  pow- 
ers, rights,  and  privileges,  and  shall  be  sub- 
ject to  the  same  restrictions,  in  the  extension 
and  construction  of  the  said  lateral  railroad 
into  and  within  the  said  District,  as  they 
may  exercise  or  are  subject  to,  under  and  by 
intent  of  their  said  charter  or  act  of  incorpo- 
ration, in  the  extension  and  construction  of 
any  railroad  within  the  state  of  Maryland; 
and  shall  be  entitled  to  the  same  rights,  com- 
pensation, benefits,  and  immunities,  in  the 
use  of  the  said  road,  and  in  regard  thereto, 
as  are  provided  in  their  said  charter,  except 
the  right  to  construct  any  lateral  road  or 
roads  within  the  said  District,  from  the  said 
lateral  branch  or  road  hereby  authorized;  it 
being  expressly  understood  that  the  said 
Baltimore  and  Potomac  Bailroad  Company 
shall  have  power  only  to  construct  from  the 
said  Baltimore  and  Potomac  Railroad  one  lat- 
eral road  within  the  said  District  to  some 
point  or  terminus  within  the  city  and  county 
of  Washington,  to  be  determined  in  the  man- 
ner hereinafter  mentioned." 

By  section  3  it  was  provided  that  the  com-t. 
pany,  "in  passing  into  the  District  aforesaid,^} 
and  constructing  the  said  road  within*the* 
same,  shall  enter  the  city  of  Washington  at 
such  place,  and  shall  pass  along  such  public 
street  or  alley  to  such  point  or  terminus 
within  the  said  city  as  may  be  allowed  by 
congress,  upon  presentation  of  survey  and 
map  of  proposed  location  of  said  road :  provid- 
ed, that  the  level  of  said  road  within  the  said 
city  shall  conform  to  the  present  graduation  of 
the  streets,  unless  congress  shall  authorize  a 
different  level." 

The  twelfth  section  of  the  act  of  the  legis- 
lative assembly  of  Maryland,  referred  to  in 
the  above-mentioned  act  of  congress  (Laws 
Md.  1853,  p.  234,)  reads  thus:  "Sec.  12.  And 
be  it  enacted  that  the  president  and  direct- 
ors of  the  said  company  shall  be,  and  they 
are  hereby,  invested  with  all  the  rights  and 
powers  necessary  to  the  construction,  work- 
ing, use,  and  repair  of  a  railroad  from  some 
suitable  point  in  or  near  the  city  of  Balti- 
more, and  thence  within  one  mile  of  the  town 
of  Upper  Marlboro,  in  Prince  George's  coun- 
ty, and  as  near  to  said  town,  within  the  lim- 
its of  said  distance,  as  may  be  practicable, 
and  by  or  near  the  town  of  Port  Tobacco,  in 
Charles  county,  to  a  point  on  the  Potomao 
river,  to  be  selected  by  the  president  and  di- 
rectors of  said  company  hereby  incorporated, 
not  higher  up  than  Liverpool  Point,  and  not 
lower  down  than  the  mouth  of  St.  Mary's 
river,  with  such  branches  at  anypoint  of  said 
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nllroad,  not  exceeding  twenty  miles  In 
length,  as  the  said  president  and  directors 
may  determine.  The  said  road,  when  com- 
pleted, not  to  be  more  than  sixty-six  feet 
wide,  except  at  or  near  its  depots  or  stations, 
where  the  width  may  be  made  greater,  with 
as  many  tracks  as  the  president  and  directors 
may  deem  necessary;  and  the  said  president 
and  directors  may  cause  to  be  made,  or  may 
contract  with  others  for  making,  said  rail- 
road, or  any  part  of  it;  and  they  or  their 
agents,  or  those  with  whom  they  may  con- 
tract or  their  agents,  may  enter  upon  and  use 
and  excavate  any  lands  which  may  be  wanted 
for  the  site  of  said  road,  or  the  erection  of 
warehouses  or  other  works  necessary  for  the 
said  road,  or  for  its  construction  and  repair; 
ig  and  that  they  may  build  bridges,  fix  scales 
JJand  weights,  lay  rails,  may  take  and  use 
•  earth,  gravel,  stone,  timber,  or  other*mate- 
rials  which  may  be  needed  for  the  construc- 
tion and  repair  of  the  said  road  or  any  of  its 
works,  and  may  make  and  construct  all 
works  whatever  which  may  be  necessary  and 
expedient  In  order  to  the  proper  completion 
and  maintenance  of  the  said  road;  and  they 
may  make,  or  cause  to  be  made,  lateral  rail- 
ways in  any  direction  whatever  from  the 
said  railroad,  and  for  the  construction,  re- 
pair, and  maintenance  thereof  shall  have  all 
the  rights  and  powers  hereby  given  in  order 
to  the  construction  and  repair  of  said  prin- 
cipal railroad,  and  may  also  own  and  employ 
steamboats  or  other  vessels  to  connect  the 
said  railroad  or  railroads  with  other  points  by 
water  communication:  provided,  nothing 
herein  contained  shall  be  construed  to  au- 
thorize the  said  company  to  take  private 
property  for  their  use  without  compensation 
agreed  upon  by  the  company  and  the  owners 
thereof,  or  awarded  by  a  jury,  as  hereinafter 
provided,  being  Urst  paid  or  tendered  to  the 
party  entitled  to  receive  such  compensation. " 
By  act  of  congress  of  March  18,  1869,  (16 
St.  1,  2,)  it  was  declared  that  the  Baltimore 
&  Potomac  Railroad  Company  "may  enter  the 
city  of  Washington  with  tlieir  said  railroad, 
and  construct  the  same  within  the  limits  of 
said  city,  on  and  by  whichever  one  of  the 
two  routes  herein  designated  the  said  com- 
pany may  elect  and  determine  upon;"  and  by 
the  act  of  March  25,  1870,  (16  St.  78,  §  2,)  a 
modification  of  the  second  of  these  two  routes 
was  authorized.  The  terminal  point  in  each 
was  described  as  a  point  at  the  intersection 
of  South  C  and  West  Ninth  streets.  The 
company  made  choice  of  the  second  of  the 
projected  routes,  commencing  on  the  western 
shore  of  the  Eastern  Branch,  between  South 
L  and  South  M  streets,  and  thence  passing 
through  K  street  and  Virginia  avenue  to  the 
terminal  point,  on  Ninth  street. 

By  act  of  June  21,  1870.  (16  St.  161.)  con- 
gress enacted  "that  the  Baltimore  and  Po- 
tomac Railroad  Company  be,  and  they  are 
hereby,  authorized  and  empowered  to  extend 
their  lateral  branch,  authorized  by  the  act  to 
which  this  Is  a  supplement,  and  by  former 
supplements  to  said  acts,  by  the  way  of  Ma- 


ryland svenne,  conforming  to  its  grade,  tog 
the'viadnct  over  the  Potomac  river  at  the* 
city  of  Washington,  known  as  the  '  Long 
Bridge,'  and  to  extond  their  tracks  over  said 
bridge,  and  connect  with  any  railroads,  con- 
structed,  or  that  may  hereafter  be  construct- 
ed, in  the  state  of  Virginia;"  the  act  author- 
izing the  railroad  company,  to  efteci  these 
purposes,  to  take  possession  of  and  use  the 
bridge  free  of  cost,  and  maintain  the  same, 
ete.  By  virtue  of  the  authority  granted  by 
this  act  the  railroad  extended  its  "latond 
branch"  to  the  Potomac  river  from  Ninth 
street  south,  by  way  of  Maryland  avenue; 
and  it  was  further  authorized  by  act  of 
March  3,  1871,  (16  St.  585,)  in  making  this 
extension,  to  change  the  grade  of  Maryland 
avenue  from  Twelfth  street  to  the  Long 
bridge  in  the  manner  specified  in  that  act, 
under  the  supervision  of  the  municipal  au- 
thorities of  Washington. 

The  act  of  congress  of  May  21,  1872,  (17 
St.  140,)  relating  to  the  establishment  of  the 
passenger  depot  of  the  company  at  Sixth  and 
B  streets,  makes  mention  of  no  streets  or  av- 
enues except  B  street  and  Sixth  street  and 
Virginia  avenue. 

Bnooh  Totten,  for  plaintiff  in  error.  Sam- 
uel Maddox  and  8.  8,  Henkle,  for  defendant 
in  error.  ^ 

9 

*Mr.  Chief  Justice  FntXEH,  after  stating? 
the  facts  as  above,  delivered  the  opinion  m 
the  court. 

Appellate  jurisdiction  was  conferred  on 
this  court,  by  the  twenty-fifth  section  of  the 
judiciary  act  of  1789,  over  final  judgments 
and  decrees  in  any  suit  in  the  highest  conrt 
of  law  or  equity  of  a  state  in  which  a  decision 
in  the  suit  could  be  had,  in  three  classes  of 
cases:  First,  where  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  au- 
thority exercised  under,  the  United  States, 
and  the  decision  is  against  their  validity; 
secondly,  where  is  drawn  in  question  the  va- 
lidity of  a  statute  of,  or  an  authority  exercised 
under,  any  state,  on  the  ground  of  their  be- 
ing repugnant  to  the  constitution,  treaties, 
or  laws  of  the  United  States,  and  the  decis- 
ion is  In  favor  of  their  validity;  thirdly, 
where  is  drawn  in  question  the  construction 
of  any  clause  of  the  constitution,  or  of  s 
treaty  orstatuteof.or commission  held  under, 
the  United  States,  and  the  decision  is  against 
the  title,  right,  privilege,  or  exemption  spe- 
cially set  up  or  claimed  by  either  pai-ty,  under 
such  clause  of  the  said  constitution,  treaty, 
statute,  or  commission.  1  St.  73,  85.  By 
the  second  section  of  the  act  of  February  5, 
1867,  (14  St.  386,  386,)  this  original  twenty- 
fifth  section  was  re-enacted,  with  certain 
changes,  and  among  others  the  words,  "or 
where  is  drawn  in  question  the  construction 
of  any  clause  of  the  constitution,  or  of  a 
treaty  or  statute  of,  or  commission  held  un- 
der, the  United  States,  and  the  decision  is 
against  the  title,  right,  privilege,  or  exemp- 
tion specially  set  up  or  claimed  by  eitherparty, 
under  such  clause  of  the  said  constitution. 
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treaty,  statute,  or  commission,"  were  made 

to  read,  "or  where  any  title,  right,  privilege, 

or  immunity  la  claimed  under  the  constitu- 

«,  tion,  or  any  treaty  or  statute  of,  or  commis- 

gsion  held  or  authority  exercised  under,  the 

•  United  States,  and  the  decision  is'agalnst  tlie 
title,  right,  privilege,  or  immunity  specially 
set  up  or  claimed  by  either  party  under  such 
constitution,  treaty,  statute,  commission,  or 
authority;"  and  this  was  carried  into  section 
709  of  the  Revised  Statutes. 

The  act  of  conf^ress  entitled  "An  act  reg- 
ulating appeals  from  the  supreme  court  of 
the  District  of  Columbia  aud  the  supreme 
courts  of  the  several  territories,"  approved 
March  8, 1885,  (23St.  443,)  provides  "  that  no 
appeal  or  writ  of  eiTor  shall  hereafter  be  al- 
lowed  from  any  judgment  or  decree  in  any 
suit  at  law  or  in  equity  in  the  supreme  court  of 
the  District  of  Columbia,  or  in  the  supreme 
court  of  any  of  the  territories  of  the  United 
States,  unless  the  matter  in  dispute,  exclusive 
of  costs,  shall  exceed  the  sum  of  five  thou- 
sand dollars.  Sec.  2.  That  the  preceding 
flection  shall  not  apply  to  any  case  wherein  is 
Involved  the  validity  of  any  patent  or  copy- 
right, or  in  which  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  au- 
thority exercised  under,  the  United  States, 
but  in  all  such  cases  an  appeal  or  writ  of 
error  may  be  brought  without  regard  to  the 
sum  or  value  in  dispute."  When  the  va- 
lidity of  a  statute  of,  or  authority  exercised 
under,  the  United  States,  is  drawn  in  question 
in  a  state  court,  the  decision  of  the  latter 
must  be  against  its  validity  in  order  to  justify 
a  review  of  such  decision,  but  under  this  act 
it  is  sufficient  if  tlie  validity  is  drawn  in  ques- 
tion irrespective  of  the  conclusion  reached; 
flo  that  the  inquiry  is  confined  to  whether  the 
validity  of  such  a  statute  or  authority  is  act- 
ually controverted. 

In  Dnpasseur  v.  Bochereau,  21  Wall.  130, 
134,  Mr.  Justice  Bradlet,  delivering  the 
opinion  of  the  court,  says:  "Where  a  state 
court  refuses  to  give  effect  to  the  judgment 
of  a  court  of  the  United  States  rendered  upon 
the  point  in  dispute,  and  with  jurisdiction  of 
the  case  and  the  parties,  a  question  is  un- 
doubtedly raised  which,  under  the  act  of 
1867,  may  be  brought  to  this  court  for  re- 
vision. The  case  would  be  one  in  wliich  a 
title  or  right  is  claimed  under  an  authority 
exercised  under  the  United  States,  and  the  de- 

tscision  is  against  the  title  or  right  so  set  up. 

(Jit  would  thus  be  a  case  arising  under  the 

*  laws  of  the  'United  States  establishing  the 
circuit  court  and  vesting  it  with  Jurisdiction. " 
This  is  so  because  a  claim  of  right  or  title 
under  an  authority  exercised  under  the 
United  States  was  sufficient  to  give  juris- 
diction under  that  act,  whereas  the  act  of 
1885  does  nut  so  provide,  but  only  that  the 
validity  uf  the  authority  must  be  drawn  in 
question.  The  distinction  is  palpable  be- 
tween a  denial  of  tlie  validity  of  the  author- 
ity and  a  denial  of  a  title,  right,  privilege,  or 
immunity  claimed  under  it. 

That  part  of  original  section  25,  and  of  the 


act  of  1867,  as  to  decisions  in  favor  of  the 
validity  of  a  statute  of,  or  of  an  authority  ex- 
ercised under,  any  state,  when  drawn  in 
question  on  the  ground  of  their  being  repug- 
nant to  the  constitution,  treaties,  or  laws  of 
the  United  States,  has  been  frequently  passed 
upon,  and  the  distinction  between  tlie  con- 
struction of  a  statute  or  the  extent  of  an  au- 
thority, and  the  validity  of  a  statute  or  of  an 
authority,  pointed  out.  Thus  in  Bank  v. 
Buckingham,  5  How.  317,  where  a  general 
law  had  declared  all  banks  liable  to  pay  6  per 
cent,  interest  on  their  notes,  when  they  had 
refused  payment  on  demand,  and  a  sub- 
sequent act,  incorporating  the  bank  in  ques- 
tiou,  provided  for  the  payment  of  12  percent.* 
and  the  question  was  whether  the  bank  was 
liable  to  pay  18,  this  court  held  that  the  ques- 
tion submitted  to  and  decided  by  the  state 
court  was  one  of  construction,  and  not  of  va- 
lidity. There  both  the  prior  and  subsequent 
statutes  were  admitted  to  be  valid  under  any 
instruction  of  them,  "and  therefore  no  con- 
struction placed  by  the  state  court  on  either 
of  them  could  draw  in  question  its  validity, 
as  being  repugnant  to  the  constitution  of  the 
United  States,  or  any  act  of  congress." 
Bridge  Proprietors  v.  Hobokeu  Co.,  1  Wall. 
116,  144.  In  Lawler  v.  Walker,  14  How. 
149,  where,  in  1816,  the  legislature  of  Ohio 
had  passed  "An  act  to  prohibit  the  issuing  and 
circulation  of  unauthorized  bank  paper,"  and 
in  1839  an  act  amendatory  thereof,  and  the 
question  arose  whether  or  not  a  canal  com- 
pany, incorporated  in  1837,  was  subject  to 
these  acts,  it  was  held  that  the  supreme  court 
of  Ohio,  in  deciding  that  it  was,  "only  gave 
a  construction  to  an  act  of  Ohio,  wliicb 
neither  of  itself,  nor  by  its  application,  in-|| 
volved  in  any  way*a  repugnancy  to  the  con- « 
stitution  of  the  United  States,  by  impairing 
the  obligation  of  a  contract."  Whenever 
the  power  to  enact  a  statute  as  it  is  by  its 
terms,  or  is  made  to  read  by  construction,  is 
fairly  open  to  denial,  and  denied,  the  vtdidity 
of  such  statute  is  drawn  in  question,  but  not 
otherwise. 

In  Millingar  v.  Hartupee,  6  Wall.  258, 262, 
it  was  held  that  the  word  "authority"  stands 
upon  the  same  footing  with  "treaty"  or 
"statute;"  and  said  the  court,  through  Chief 
Justice  Chasb:  "Something  more  than  a 
bare  assertion  of  such  an  authority  seems  es- 
sential to  the  jurisdiction  of  this  court.  The 
authority  intended  by  the  act  is  one  having 
a  real  existence,  derived  from  competent 
governmental  power.  If  a  different  con- 
struction had  been  intended,  congress  would 
doubtless  have  used  fitting  wordd.  The  act 
would  have  given  jurisdiction  in  cases  of  de- 
cisions against  claims  of  authority  under  the 
United  States.  •  •  *  In  many  cases  the 
question  of  the  existence  of  an  authority  is 
so  closely  connected  with  the  question  of  its 
validity  that  the  court  will  not  undertake  to 
separate  them,  and  in  such  cases  the  question 
of  jurisdiction  will  not  be  considered  apart 
from  the  question  upon  the  merits,  or  except 
upon  bearing  in  regular  order.  ^  But  w^ere> 
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as  In  this  case,  the  single  question  Is  not  of 
the  yalidity.  but  of  the  existence,  of  an  au- 
thority, and  we  are  fully  satisfied  that  there 
was,  and  could  have  been,  no  decision  in  the 
state  court  against  any  authority  under  the 
United  States  existing  in  fact,  and  that  we 
have  therefore  no  jurisdiction  of  tlie  cause 
brought  here  by  writ  of  error,  we  can  per- 
ceive no  reason  for  retaining  it  upon  the 
docket."  So  in  Lewis  v  Campau,  3  Wall. 
106.  where  the  final  Judgment  of  the  highest 
court  of  law  and  equity  in  the  state  of  Mich- 
igan was  that  the  revenue  stamps  attaclied 
to  a  deed  offered  in  evidence,  and  objected  to 
as  not  having  stamps  proportioned  to  the 
value  of  the  land  conveyed,  were  sufllcient, 
was  held  not  a  subject  for  review  by  this 
court  under  the  twenty-fifth  section  of  the 
S  judiciary  act;  and  in  Boggs  v.  Mining  Co.,  3 
•  Wall.  304, 310,  which  was  an  action  of^ject- 
ment  brought  for  the  possession  of  certain 
mineral  lands  in  California,  where  the  de- 
fendant contended  that  he  was  in  possession 
by  virtue  of  an  authority  inferred  from  the 
general  policy  of  the  United  States  in  relation 
to  mines  of  gold  and  silver.  Chief  Justice 
Chase,  speaking  for  the  court,  in  dismissing 
the  writ  of  error,  said:  "The  decision  was 
that  no  such  license  existed,  and  this  was  a 
finding  by  the  court  of  a  question  of  fact  up- 
on the  submission  of  the  whole  case  by  the 
parties,  rather  than  a  judgment  upon  a  ques- 
tion of  luw.  It  is  tlie  same  case,  in  princi- 
ple, as  would  be  made  by  an  allegation,  in 
defense  to  an  action  of  ejectment,  of  a  patent 
from  the  United  States,  with  an  averment  of 
its  loss  or  destruction,  and  a  finding  by  the 
Jury  that  no  such  patent  existed,  and  a  con- 
sequent judgment  for  the  defendant,  (plain- 
tiff.) Such  a  judgment  would  deny,  not  the 
valiillty,  but  the  existence  of  the  patent. 
And  this  court  would  have  no  jurisdiction  to 
review  it."  In  Gill  v.  Oliver's  Ex'rs,  11 
How.  529.  under  a  treaty  between  the  United 
States  and  Mexico  a  sum  of  money  was 
awarded  to  be  paid  to  the  members  of  the 
Baltimore  Mexican  Company,  and  the  pro- 
ceeds of  one  of  the  shares  of  this  company 
were  claimed  by  two  parties,  and  the  judg- 
ment of  the  court  of  appeals  of  Maryland  as 
to  which  of  the  claimants  were  entitled  to  the 
money  was  held  not  reviewable  by  this  court. 
Williams  v.  Oliver,  12  How.  111. 

The  case  at  bar  does  not  involve  the  exer- 
cise of  an  authority  under  the  United  States, 
in  the  sense  of  an  authority  to  act  for  the 
government,  but  it  is  claimed  that  the  rail- 
road company  acted  under  certain  statutes 
of  the  United  States  authorizing  such  action, 
and  that  the  validity  of  these  statutes,  or  of 
sutliority  under  them,  was  denied.  But  the 
supreme  court  of  the  District  of  Columbia 
did  not  deny  the  right  of  the  defendant  com- 
pany to  use  its  tracks  in  Washington  on 
Maryland  avenue,  between  Ninth  and  Tenth 
streets,  in  a  lawful  manner,  for  the  purpose 
of  transacting  its  lawful  business;  but,  on 
the  contrary,  the  jury  was  instructed  that 
the  plaintiff  was  not  entitled  to  recover  for 


any  annojrances,  discomforts,  or  Inconven-c» 
iences  which  resulted  from  such 'uses  of* 
Maryland  avenue  by  the  railroad  company 
"as  were  reasonably  incident  to  the  careful 
conduct  of  its  through  business,  and  to  the 
maintenance  and  careful  use  of  Its  freight 
depot  or  station  abutting  on  the  south  side 
of  said  avenue  between  said  Ninth  and  Tentli 
streets  south-west,"  and  the  lawful  uses 
to  which  the  street  might  be  put  by  the 
railroad  company  were  clearly  explained. 
The  jury  were  told  that  all  stoppage  of  trains 
and  shifting  of  cars  necessary  for  carrying 
cars  out  of  its  freight  depot  over  the  differ- 
ent tracks  for  the  purpose  of  making  up 
freight  trains  were  lawful.  The  right  of  the 
railroad  company  to  establish  freight  sta- 
tions, or  to  lay  as  many  tracks  "as  its  presi- 
dent and  board  of  directors  might  deem  nec- 
essary, "  was  not  questioned.  But  the  court 
also  held  that  the  company  was  not  justified 
in  occupying  the  public  streets  for  the  par- 
poses  of  a  freight^yard  as  such,  because  the 
various  statutes  bearing  upon  ttie  matter  did 
not  authorize  such  occupation,  with  which 
conclusion  we  are  inclined  to  agree,  though 
we  forbear  a  determination  of  the  point  antil 
presented  in  a  case  properly  pending  before 
us.  The  validity  of  the  statutes,  and  the 
validity  of  authority  exercised  under  them, 
are,  in  this  instance,  one  and  the  same  thing; 
and  "the  validity  of  a  statute,"  as  these 
words  are  used  in  this  act  of  congress,  refers 
to  the  power  of  congress  to  pass  the  particu- 
lar statute  at  all,  and  not  to  mere  judicial 
construction  as  contradistinguished  from  a 
denial  of  the  legislative  power.  In  our  opin- 
ion the  validity  of  no  act  of  congress,  or  au- 
thority nnder  the  United  States,  was  so 
drawn  in  question  here  as  to  give  us  juris- 
diction, and  therefore,  as  the  amount  of  the 
judgment  did  not  exceed  $5,000,  the  writ  of 
error  must  be  dismissed. 


(UOU.  8.t») 

District  of  Columbia  v.  Oamkom. 

(April  1, 18S9.) 

Affeai^— JvBiSDionoKAL  AMOmrr. 

Under  act  Cong.  Uarch  8,  1885,  (28  8t  4I&) 
providing  that  no  appeal  or  wi'it  of  error  will  lie 
from  a  judgment  in  the  supreme  court  of  the 
District  of  Columbia  unless  the  matter  in  dis- 
pute, exclusive  of  costs,  exceeds  t5,000,  etc.,  w- 
peal  or  error  will  not  lie  where  the  judgment  is 
for  {6,000  and  costs,  but  not  with  interest. 

In  Error  to  the  Supreme  (^ourt  of  the  Dis- 
trict of  Columbia. 

A  &.  Stddle  and  E.  B.  Davis,  for  plain- 
tiff in  error.  iS.  8.  Henkle  and  John  F.  En- 
nis,  for  defendant  in  error. 

Fuller,  0.  J.  The  defendant  In  error 
recovered  judgment  in  the  supreme  court  of 
the  District  of  Columbia  against  the  District 
for  $5,000,  in  an  action  on  the  case  for  person- 
al injuries,  on  the  17th  day  of  January,  1885. 
which  judgment  was  afilrmed  in  general  term 
on  the  28th  of  May  succeeding,  and  the  causa 
brought  here  on  writ  of  error.  Under  the 
act  of  congress  of  March  3, 1885,  (23  St.  443.) 
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B  no  appeal  or  writ  of  error  can  be  allowed  from 
S  anj  judgm&nt  or  decree  in  any  suit  at  law  or 

*  in  equity  in  the  supreme  court'of  the  District 
of  Columbia,  unless  the  matter  in  dispute, 
exclusive  of  costs,  shall  exceed  the  sum  of 
$5,000,  or  unless  the  validity  of  a  patent  or 
copyright  is  involved  in  the  suit,  or  the  valid- 
ity of  a  treaty  or  statute  of.  or  an  authority 
exercised  under,  the  United  States,  is  drawn 
in  question  therein.  The  judgment  in  the 
case  at  bar,  as  rendered  at  special  term,  was 
for  85,000  and  costs,  and  this  was  affirmed, 
with  costs,  but  not  with  Interest;  the  general 
term  thereby  simply  declaring  that  it  was  sat- 
isfied to  let  the  former  judgment  stand.  In 
all  particulars  material  to  the  inquiry  as  to 
the  value  of  the  matter  in  dispute,  the  record 
is  the  same  as  in  Kailroad  Co.  v.  Trook,  100 
U.  S.  112,  where  this  coui-t,  speaking  by  Mr. 
Chief  Justice  Waite,  said:  "In  cases  brought 
here  by  writ  of  error  for  the  re-examination 
of  judgments  of  affirmance  in  the  supreme 
court  of  the  District  of  Columbia,  the  value 
of  the  matter  in  dispute  is  determined  by 
the  judgment  affirmed,  without  adding  inter- 
est or  costs."  The  general  rule  has  been  re- 
peatedly 80  laid  down.  Telegraph  Co.  v.  Bug- 
ers,  93  U.  S.  565;  Walker  v.  U.  S..  4  Wall. 
168, 165;  Knapp  v.  Banks,  2  How.  73;  Bail- 
road  Co.  T.  Bank,  118  U.  S.  608,  7  Sup.  Ct. 
Bep.  28. 

Where  interest,  instead  of  accompanying 
the  judgment  or  decree  as  damages  for  the 
detention  of  a  specific  amount  adjudged  or 
decreed,  is  part  of  the  claim  litigated,  and  the 
judgment  or  decree  is  so  framed  as  to  pro- 
vide for  It  to  run  from  a  period  antecedent 
to  the  rendition  of  such  judgment  or  decree, 
or,  in  actions  ex  contraatu,  according  to  the 
terms  of  the  contract  upon  which  the  action 
is  based,  jurisdiction  may  attach.  Zecken- 
dorf  V.  Johnson,  123  U.  S.  617, 8  Sup.  Ct.  Bep. 
261;  The  Patapsco,  12  Wall.  451;  The  Bio 
Grande,  19  Wall.  178.  This  result  would 
have  followed  here,  if,  by  the  judgment  of 
affirmance,  interest  had  been  directed  to  be 
added  to  the  judgment  at  special  term.  As 
it  is,  however,  the  judgment  falls  below  the 
amount  necessary  to  give  us  jurisdiction, 
e  Upon  the  trial  the  following  among  other 
g  instructions  were  asked  for  the  defendant, 

#  and  refused:  •"Tlie  present  government  of 
the  District  of  Columbia  having  been  Im- 
posed upon  the  people  of  the  District  without 
any  power  or  opportunity  on  the  part  of  said 
people  to  accept  or  reject  the  same,  the  Dis- 
trict cannot  be  held  responsible  for  the  neg- 
ligence of  said  government.  The  District  of 
Columbia,  under  the  form  of  government 
existing  at  the  time  of  the  accident  which  is 
the  subject-matter  of  this  suit,  is  not  liable 
for  damages  resulting  from  said  accident. 
If  the  care  of  the  streets  of  the  city  of  Wash- 
ington, as  a  public  duty,  is  imposed  by  the 
statutes  npon  the  District  of  Ck)lumbiH,  the 
performance  of  which  is  for  the  general  ben- 
efit, and  the  District  derives  no  profit  from 
it,  then  uo  action  can  be  maintained  against 
the  District  for  damages  resulting  from  a  neg- 


lect to  perform  such  public  dnty.  The  pres- 
ent form  of  government  of  the  District  of 
Columbia,  consisting,  as  it  does,  of  offlcen 
who  are  all  appointed  and  paid  by  the  United 
States,  without  any  power  to  levy  taxes  or 
expend  money  except  as  directed  by  congress, 
is  not  of  such  a  character  as  to  make  the  dis- 
trict responsible  in  damages  for  any  negli- 
gence of  those  officers."  It  is  contended  on 
behalf  of  the  plaintiff  in  error  that  the  valid- 
ity of  the  authority  conferred  upon  the  Dis- 
trict commissioners  by  congress  is  drawn  in 
question  in  this  suit.  We  do  not  agree  with 
counsel  in  this  view.  The  Instructions  above 
quoted  involved  the  acts  of  congress  creating 
the  District  government  only  as  bearing  upon 
the  question  of  the  liability  of  the  District 
for  negligence  in  failing  to  keep  the  streets 
in  repair,  and  by  way  of  construction,  and 
the  validity  of  the  acts  themselves,  or  of  the 
authority  exercised  under  them,  was  not  de- 
nied. The  case  of  Ballroad  Co.  v.  Hopkins, 
ante,  503,  is  decisive  that  jurisdiction  cannot 
be  maintained  on  this  ground,  under  such 
circumstances.  The  writ  of  error  will  there- 
fore be  dismissed. 


(130  U.  S.  229) 
CXSTBIOT  or  COLUHBIl  «.  SUIBSON. 

(April  1, 1888.) 

In  Error  to  the  District  ot  Ck>lnmbia. 

Mr.  Chief  Jnstioe  Fdixbr  remarked  that  the 
same  questions  were  presented  upon  the  record  in 
this  case  as  in  District  of  Columbia  v.  Gannon, 
ante,  608,  (Jnst  decided,)  and  that  for  the  reasons 
there  given  the  writ  of  error  must  be  dismissed. 

(130  U.  S.  232) 

Buxton  et  al.  «.  Tbaveb  et  al.^ 

(April  1, 1889.) 

FCBLIO  liAHDB — OOOUPASOT  OF  USSXTKVBTBD  IiABnX 

Where  nnsurveyed  publio  land  is  occupied  by  a 
settler  with  the  intention  to  pre-empt  it,  but  who 
dies  before  the  survey  is  made,  he  has  no  vested 
interest  which  can  pass  to  his  heirs.  Rev.  St. 
U.  S.  $  2269,  providing  that  "where  a  party  enti- 
tled to  claim  the  benefit  of  the  pre-emption  laws 
dies  before  consummating  his  claim,  by  filing  in 
due  time  all  the  papers  essential  to  the  estab- 
lishment of  the  same,  it  shall  be  competent  for 
tlie  executor, "  eto.,  "or  one  of  the  heirs,  to  file 
the  necessary  papers  tooompleto  the  same,  "eta, 
has  no  application  to  such  a  case. 

In  Error  to  the  Supreme  (}ourt  of  the  State 
of  California. 

Wm.  Craig  and  Douglas  Dyrenforth,  for 
plaintiffs  in  error.  A.  L.Rhodes  &ad  W.J, 
Curtis,  for  defendants  in  error.  « 

Field,  J.  'This  was  a  suit  to  charge  the* 
defendant  Hattie  L.  Traver  as  trustee  for  the 
plaintiffs  of  an  undivided  half  interest  in 
certain  lands  in  San  Bernardino  county, 
Cal.,  and  was  commenced  in  one  of  the  su- 
perior courts  of  the  state.  To  the  complaint 
the  defendants  demurred.  The  demurrer  was 
sustained,  and  judgment  entered  that  the 
suit  be  dismissed.  On  appeal  to  the  su- 
preme court  of  the  slate  the  judgment  was 
affirmed,  (7  Fac.  Rep.  450,)  and  the  case  is 
brought  to  this  court  on  writ  of  error. 


'■■■■■  '  '       '■  ■  .-  ^^^^^a^^^^M* 
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The  complaint  alleges  that  on  the  2d  of 
February,  1870,  one  Oscar  Traver  settled 
apon  a  quarter  section  of  land  in  township 
2  in  San  Bernardino  county,  Cal.,  and  that 
until  his  death  be  lived  upon,  improved,  and 
cultivated  the  land;  that  at  the  time  of  his 
settlement,  and  continuously  until  the  Ist 
day  of  July,  1879,  it  was  public  property 
of  the  United  States,  and  was  unoccupied 
and  unsurveyed  and  subject  to  the  right  of 
pre-emption;  that  no  approved  plat  of  the 
township  was  received  at  the  United  States 
district  land-office  at  Los  Angeles,  which  em- 
braced the  land  in  controversy,  until  July  1, 
1879;  that  at  the  time  of  his  settlement,  and 
thereafter  until  his  death,  which  occurred 
January  2,  1877,  be  was  a  citizen  of  the 
United  States,  and  entitled  to  the  beneBt  of 
the  pre-emption  and  homestead  laws;  that  he 
settled  upon,  improved  the  land,  and  erected 
a  building  thereon,  intending  to  acquire  a 
title  thereto  from  the  United  States  as  soon 
as  he  possibly  could;  that  at  the  time  of  his 
settlement  he  was  a  single  person,  and  re- 
mained so  until  the  18th  of  December,  1870, 
when  he  intermarried  with  the  defendant, 
Hattie  L.  Traver;  that  on  his  death  he  left 
surviving  him  his  widow  and  two  daughters, 
n  Lizzie  and  Annie,  and  the  three  were  his 
f  only  heirs  at  law;  that  the  daughters  have 
since  married  and  are  the  plaintiffs  in  this 
suit;  that  the  deceased  died  intestate;  and 
that  no  administrator  of  his  estate  has  been 
appointed.  The  complaint  further  alleges 
that  on  the  16th  of  July,  1878.  the  defend- 
ant Hattie  L.  Traver  filed  in  the  United 
States  district  land-ollice  at  Los  Angeles,  a 
pre-emption  declaratory  statement  describ- 
ing the  land,  alleging  settlement  on  the  2d 
of  February,  1870,  and  stating  her  intention 
to  claim  the  same  under  the  pre-emption  laws 
of  the  United  States;  that  soon  after  the 
death  of  Oscar  Traver  she  wrote  to  the  plain, 
tiffs  at  San  Francisco,  informing  them  of  the 
death  of  their  father,  and  representing  that 
he  had  not  left  any  property;  that  this  rep- 
resentation was  made  with  intent  to  deceive 
them  and  prevent  them  from  filing  the  nec- 
essary papers  to  complete  his  pre-emption 
and  homestead  rlglits;  that  in  December, 
1882,  they  discovered  for  the  first  time  that 
she  had  completed  those  rights  and  obtained 
the  patent;  that  she  had  lived  upon  the  land 
and  received  to  her  own  use  its  rents  and 
profits  since  Ills  death,  which  are  stated  upon 
information  and  belief  to  be  $2,500;  that  the 
land  is  of  the  value  of  $1,000  per  acre;  that 
the  other  defendants  named  claim  to  have 
some  interest  in  the  land  by  purcliase  from 
her;  tliatsuch  purcliase  was  made  with  no- 
tice of  the  plaintiffs'  rights;  and  that  slie  de- 
nies that  they  liave  any  rights  in  the  lands, 
or  in  the  rents,  issues,  and  proiits  thereof. 
The  prayer  of  tlie  complaint  is  that  the  de- 
fendant Hattie  L.  Traver  may  be  charged  as 
trustee  for  plaintiffs  of  an  undivided  half  in- 
terest in  the  lands,  and  in  the  rents,  issues, 
and  profits  thereof,  and  account  for  and  pay 
over  to  tliem  such  interest  in  the  rents,  is- 


sues, and  profits;  that  the  other  defendants 
be  adjudged  to  have  no  interest  in  the  land 
or  in  any  part  thereof;  and  that  the  plaintifb 
may  have  such  other  and  farther  relief  as  to 
the  court  may  appear  to  be  just. 

The  entire  claim  and  contention  of  the 
plaintiffs  rest  upon  two  grounds:  (1)  Tliat 
the  deceased  acquired  by  his  occupation  of 
unsurveyed  lands  of  the  United  States  a  right 
of  pre-emption  to  them  under  the  laws  of  the 
United  States;  and  (2)  that  the  plaintiffs,  as^ 
heirs  at  law  of  the  deceased,  were  equally B 
•entitled,  with  bis  widow,  under  section  2269* 
of  the  Bevised  Statutes,  to  the  benefit  of  the 
patent  obtained  by  her.  That  section  is  as 
follows:  "Where  a  party  entitled  to  claim 
the  benefits  of  the  pre-emption  laws  dies  he- 
fore  consummating  his  claim,  by  filing  in  due 
time  all  the  papers  essential  to  the  establish- 
ment of  the  same,  it  shall  be  competent  for 
the  executor  or  administrator  of  the  estate  of 
such  party,  or  one  of  the  heirs,  to  file  the  nec- 
essary papers  to  complete  the  same;  but  the 
entry  in  such  cases  shall  be  made  in  favor  of 
the  heirs  of  the  deceased  pre-emptor,  and  a 
patent  thereon  shall  cause  the  title  to  inure 
to  such  heirs, as  if  theirnames  had  been  spe- 
cially mentioned. "  Neither  of  these  grounds 
is  well  taken.  No  portion  of  the  public  do- 
main, unless  it  be  in  special  cases  not  affect- 
ing the  general  rule,  is  open  to  sale  until  it 
has  been  surveyed  and  an  approved  plat  of 
the  township  embracing  the  land  has  been 
returned  to  the  local  land-office.  A  settle- 
ment upon  the  public  lands  in  advance  of  the 
public  surveys  is  allowed  to  parties  who  in 
good  faith  intend,  when  the  surveys  are 
made  and  returned  to  the  local  land-office,  to 
apply  for  their  purchase.  If,  within  a  speo- 
ified  time  after  the  surveys,  and  the  return 
of  the  townsliip  plat,  the  settler  takes  certain 
steps, — that  is,  files  a  declaratory  statement, 
such  as  is  required  when  the  surveys  have  pre- 
ceded settlement,  and  performs  certain  other 
acts  prescribed  by  law, — he  acquires  for  the 
first  time  a  right  of  pre-emption  to  the  land; 
that  is,  a  right  to  purchase  it  in  preference 
to  others.  Until  then  he  has  no  estate  in  the 
land  which  he  can  devise  by  will,  or  whlcb. 
in  case  of  his  death,  will  pass  to  his  heirs  at 
law.  He  has  been  permitted  by  the  govern- 
ment to  occupy  a  certain  portion  of  public 
lands,  and  therefore  is  not  a  trespasser,  on  his 
statement  that  wlien  the  property  is  open  to 
sale  he  intends  to  take  the  steps  prescribed 
by  law  to  purchase  it,  in  which  case  he  is  to 
have  the  preference  over  others  in  purchas- 
ing: that  is,  the  right  to  pre-empt  it.  The 
United  States  make  no  promise  to  sell  him 
tlie  land,  nor  do  they  enter  into  any  contract 
with  him  upon  the  subject.  They  simply  say 
to  him:  "If  you  wish  to  settle  upon  a  por-9 
tion  of  the  public  lands,  and  purchase  the  tt-JS 
tie,  you  can  occupy  any'unsurveyed  lands* 
which  are  vacant  and  have  not  been  reserved 
from  sale;  and,  when  tbe  public  surve^-s  are 
made  and  returned,  the  land  not  having  been 
in  the  mean  time  withdrawn  from  sale,  you 
can  acquire,  by  pursuing  cerUAp  steps,  Um 
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light  to  purabase  them . "  If  those  steps  are, 
from  any  caase,  not  taken,  the  profFer  of  the 
govemment  has  not  been  accepted,  and  a  ti- 
tle in  theoocnpant  is  not  even  initiated.  The 
title  to  the  land  remains  unaffected,  and  sub- 
ject to  the  control  and  disposition  of  the  gov- 
erninent,  as  before  his  occupan<7.  This  doc- 
trine has  been  long  established  in  this  court. 
Thus,  in  Frisbie  v.  Whitney,  9  "Wall.  187, 
193,  where  the  subject  vas  fully  considered, 
it  was  held  that  occupation  and  improvement 
on  the  public  lands,  with  a  view  to  pre-emp- 
tion, did  not  confer  a  vested  right  in  the  land 
80  occupied.  Speaking  of  the  settlement  In 
that  case,  the  court,  by  Mr.  Justice  Millbr. 
said:  "So  far  as  anything  done  by  him  is  to 
be  considered,  his  claim  rests  solely  upon  his 
going  npon  the  land  and  building  and  resid- 
ing on  it.  There  is  nothing  in  the  essential 
nature  of  these  acts  to  confer  a  vested  right, 
or.  Indeed,  any  kind  of  claim  to  land,  and 
it  is  necessary  to  resort  to  the  pre-emption 
law  to  make  out  any  shadow  of  such  right." 
The  same  doctrine  was  affirmed  in  the  Yose- 
mite  Valley  Case,  15  Wall.  77,  the  court  ob- 
serving that  until  all  the  preliminary  steps 
to  the  acquisition  of  the  title  of  the  United 
States,  prescribed  by  law,  have  been  com- 
plied with,  the  settler  has  not  acquired  any 
title  against  the  United  States.  Among  these 
are  the  entry  of  the  land  at  the  appropriate 
land-offlce  and  the  payment  of  its  price.  "  Un- 
til such  payment  and  entry,"  the  court  add- 
ed, "the  acts  of  congress  give  to  the  settler 
only  a  privilege  of  pre-emption  in  case  the 
lands  are  offered  for  sale  in  the  usual  man- 
ner; that  is,  the  privilege  to  purchase  them 
in  that  event,  in  preference  to  others.  The 
United  States  by  those  acts  enter  into  no  con- 
tract with  the  settler,  and  incur  no  obliga- 
tion to  any  one  that  the  land  occupied  by  him 
shall  ever  be  put  up  for  sale.  They  simply 
declare  that,  in  case  any  of  their  lands  are 
thrown  open  for  sale,  the  privilege  to  pur- 
chase them  in  limited  quantities,  at  fixed 
I.  prices,  shall  be  first  given  to  parties  who  have 
g settled  upon  and  improved  them."  Nothing 
•.  waa'done  in  this  case  by  the  deceased  occu- 
pant beyond  his  occupancy,  and  therefore 
nothing  to  initiate  a  title  in  him ;  not  even 
the  privilege  of  purchasing  the  land  was  ac- 
quired by  him.  His  death  occurred  two  years 
before  the  surveys  were  made  and  returned. 
Section  2269  of  the  Bevised  Statutes,  upon 
which  the  plaintiffs  rely,  has  no  application 
to  the  case  presented  by  them.  That  section 
was  taken  from  section  2  of  the  act  of  March 
8, 1848,  (5  St.  620.)  "to  authorize  the  investi- 
gation of  alleged  frauds  under  the  pre-emp- 
tion laws,  and  for  other  purposes."  At  that 
time  no  settlement  on  unsurveyed  lands  was 
permitted  by  the  laws  of  the  United  States, 
and  the  second  section  was  intended  to  se- 
cure to  tlie  heirs  of  the  deceased  pre-emptor 
a  claim  to  the  benefit  of  the  pre-emption  laws, 
which  he  had  initiated,  but  not  completed 
before  his  death,  "by  filing  in  due  time  all 
the  papers  essential  to  the  establishment  of 
the  same."    His  executor  or  administrator, 


or  one  of  his  heirs,  was  in  that  event  allowed 
to  file  such  papers.  No  clai  m  of  the  deceased 
in  this  case  was  lost  by  any  failure  to  file  the 
necessary  papers.  The  time  for  any  papers 
to  be  filed  did  not  arrive  during  his  life. 

The  contention  of  the  plaintiffs  in  error  is 
that  the  section,  upon  a  correct  construction, 
extends  to  heirs  of  a  deceased  occupant  of 
unsurveyed  public  land  of  the  United  States, 
who  during  his  life  did  nothing  l>eyond  its 
occupation  and  improvement,  the  same  rights 
which  are  conferred  upon  heirs  of  a  person 
entitled  at  the  time  of  his  death  to  the  bene- 
fits of  the  pre-emption  laws.  It  is  upon  the 
supposed  denial  of  such  rights  to  the  plain* 
tiffs  by  the  court  below  that  the  jurisdiction 
of  this  court  is  invoked;  it  is  upon  that  d^ 
nial  alone  that  the  jurisdiction  can  be  main- 
tained. What  we  have  said  as  to  the  legal 
effect  of  the  deceased's  occupation  and  im- 
provement shows  that  no  title  was  initiated 
or  right  of  pre-emption  created  by  them,  and 
of  course  nothing  was  left  by  the  deceased  to 
be  completed  by  his  heirs,  and  hence  there 
was  no  denial  of  any  rights  to  them  under 
the  statute,  as  claimed.    Judgment  affirmed. 

'^~~'  (ISO  tr.  B.  256) 

Fablet's  Fabk  Silteb  Miir.  C!o.  v.  Eebb.* 
(April  1, 1888.) 

1.  Hntas  iuHS  Hiimia— Quibtins  Titlb— Flsad- 
nte. 

Under  the  practice  act  of  Utah  Territory  a 
complaint  In  an  aotion  to  aniet  title  to  a  miniBg 
claim,  which  states  that  pbtintiff  is  in  possession 
and  that  defendant  claims  an  interest  or  an  es- 
tate therein  adverse  to  him,  is  sufficleat  to  re- 
quire the  nature  and  character  of  the  defendant's 
adverse  claim  to  be  set  up,  Inquired  into,  and  ju- 
dicially determined. 

a.  Saxs— VAUDrrr  or  Tateifi, 

In  an  aotion  to  quiet  title  to  a  mining  claim  de- 
fendant's patent  was  attacked  because  issued 
for  a  location  of  600  feet,  whereas  the  local  min- 
ing laws,  as  was  alleged,  fixed  the  width  of  min- 
ing locatbns  at  200  feet.  The  rules  of  the  min- 
ing district,  adopted  May  17, 1870,  did  so  fix  the 
width,  but  it  appeared  that  on  May  4L  1873,  the 
miners'  meeting  passed  a  by-law  providing  thai 
surface  width  should  be  governed  by  the  United 
States'  laws.  Act  Cong.  Hay  10, 1873,  fixed  the 
width  not  to  exceed  more  thui  800  feet  on  each 
side  of  the  middle  vein.  The  claim  was  located 
under  the  by-law  and  the  act  of  congress,  and 
these  formed  a  part  of  the  application.  Held, 
that  the  question  as  to  which  of  these  provisions 
was  in  force  was  a  fact  determinable  by  the 
commissioner  of  the  general  land-offlce,  and  the 
patent  issued  by  him  was  valid. 

Appeal  from  the  Supreme  Conrt  of  the 
Territory  of  Utah. 

J.  0.  SutJurland  and  J.  R.  McBride,  for 
appellant.    C.  W.  Bennett,  for  appellee.       g 

»  " 

Lamar.  J.    This  action  was  brought  in* 

a  district  court  of  the  territory  of  Utah  on 
the  14th  of  September,  1880,  by  the  appellant. 
Parley's  Park  Silver  Mining  Oorapany,  to 
establish  the  validity  of  its  title  to  certain 
mining  property  in  Utah,  and  to  have  an- 
nulled the  adverse  claim  of  the  appellee, 
John  W.  Kerr,  to  an  estate  or  interest  in 


s  Affirming  2  Fac.  Rep.  709.  ^  ^  . 
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uaid  property.  The  suit  was  founded  upon 
section  1479,  Corap.  Laws  Utah,  (section 
254  of  tl)e  practice  act,)  wliicli  is  as  follows: 
"An  .action  may  be  brougljt  by  any  person  in 
possession  by  himself  or  Iiis  tenant,  of  real 
property,  against  any  person  who  claims  an 
estate  or  interest  therein  adverse  to  biro,  for 
the  purpose  of  determining  such  adverse 
claim,  estate,  or  interest."  The  complaint 
sets  forth  the  cause  of  action  in  the  very 
terms  of  this  section,  alleging,  in  effect,  that 
the  plaintiff  Is  owner,  subject  only  to  the 
paramount  title  of  the  United  States,  and 
in  possession  of  the  lands  in  question;  that 
the  defendant  claims  an  adverse  interest 
or  estate  therein ;  that  the  said  claim  is  with- 
out legal  or  equitable  foundation  and  void; 
and  that  it  is  a  cloud  on  plaintiff's  titl^  em.' 
barrasses  him  in  the  use  and  disposition  of 
the  property,  and  depreciates  its  value. 
Therefore,  he  prays  (1)  that  the  defendant 
maybe  required  to  set  forth  the  nature  of  bis 
«laim,  and  that  all  adverse  claims  of  the  de- 
fendant may  be  determined  by  a  decree  of 
tbe  court;  (2)  that  by  said  decree  it  be  ad- 
jodged  that  the  defendant  has  no  interest  or 
-estate  whatever  in  said  land,  and  that  the 
title  of  the  plaintiff  is  valid  and  good;  (3) 
that  the  defendant  be  enjoined  against  as- 
serting any  adverse  title  to  said  land  or  prem- 
ises. Tbe  defendant  in  his  answer  denies 
the  plaintiff's  ownership  and  possession,  and 
sets  up  a  paramount  title  in  himself,  based 
upon  a  patent  to  him  from  the  United  States 
embracing  the  land  in  question.  The  facts 
agreed  upon  by  the  parties  and  adopted  by 
the  court  as  findings  are  substantially  as  fol- 
lows: Two  mining  claims  in  the  Blue  Ledge 
m  mining  district  of  Utah,  known  as  the  "Cen- 
f  tral  Mining  Claim"  and  the  "Lady  of  the 
•  Lake  Mining'Claim,"  together  with  all  the 
estate  and  interest  therein,  were  conveyed  to 
tbe  plaintiff  by  the  original  locators  and 
their  grantees.  At  the  time  of  the  com- 
mencement of  tbe  suit  there  was  no  actual 
possession  of  the  premises  in  question,  but 
the  plaintiff  had,  according  to  the  mining 
laws  of  the  district,  possession  of  parts  of 
those  two  mining  claims,  and,  according  to 
those  laws,  such  possession  is  also  possession 
of  the  disputed  premises,  provided  they  are 
rightfully  a  part  of  the  Central  and  Lady  of 
the  Lake  claims,  and  not  the  property  of  the 
defendant  under  his  patent  for  the  Clara 
mining  claim.  This  mining  claim  patented 
to  the  defendant  is  overlapped  by  the  two 
Claims  of  the  plaintiff,  and  this  overlapped 
portion  constitutes  the  premises  in  contro- 
versy. The  plaintiff  and  its  grantors  had 
done  the  work  required  by  law  on  its  mining 
claims,  but  had  not  at  the  time  obtained  a 
patent  for  either.  The  Lady  of  the  Lake 
mining  claim  was  located  July  25, 1875,  and 
was  surveyed  for  patent  July  8, 1876.  The 
Central  mining  claim  was  located  August 
19,  1876,  was  surveyed  for  application  for 
patent  August  2,  1880,  and  application  for 
patent  was  made  by  the  plaintiff  or  its  gran- 
tors soon  thereafter.      The    Clara   mining 


claim  was  located  July  28,  1872,  was  sur* 
veyed  for  patent  March  81,  1876.  was  en- 
tered and  paid  for  February  20,  1879,  and 
the  patent  itself  was  issued  February  6, 
1880,  to  the  defendant,  and  held  by  him  at 
the  commencement  of  the  suit.  It  is  also 
agreed  that  "during  the  60  days*  publication 
of  the  notice  of  application  for  patent  for  the 
Clara  mining  claim  and  mill-site,  the  owners 
of  the  Lady  of  the  Lake  mining  claim  filed 
in  the  United  States  land-oOlce  an  adverse 
claim  against  said  application  for  patent,  and 
thereby  made  an  adverse  claim  to  the  areas 
in  conflict  between  tbe  Lady  of  the  Lake 
mining  claim  and  the  Clara  mining  claim 
and  Clara  mill-site.  On  the  25th  day  of 
July,  1876,  agreements  in  writing  were  made 
between  the  owners  of  the  Lady  of  the  Lake 
mining  claim  and  the  applicants  for  patent 
for  the  Clara  mining  claim  and  mUl-site,  as 
follows:  An  agreement  whereby  the  owners 
of  the  Clara  mill-site  relinquished  their  ap-« 
plication  for  patent  for  8o*much  thereof  as? 
conflicted  with  the  Lady  of  the  Lake  mining 
claim,  and  the  owners  of  the  Lady  of  the 
Lake  mining  claim  agreed,  in  consideration 
thereof,  to  prosecute  their  application  for 
patent  for  said  claim  with  diligence,  and 
when  patent  was  obtained  to  convey  to  the 
owners  of  said  mill-site  or  their  assignees 
the  area  in  conflict  between  said  mill-site  and 
said  Lady  of  the  Lake  mining  claim,  except- 
ing and  reserving,  however,  to  the  owners 
of  the  Lady  of  the  Lake  mining  claim  any 
mineral  vein  under  the  surface  of  said  con- 
flict area,  and  also  the  right  to  mine  and  ex- 
tract  any  minerals  therein.  And  the  owners 
of  the  Clara  mining  claim  agreed  not  to  protest 
the  application  for  patent  for  the  Lady  of  the 
Lake  mining  claim,  and  at  the  sanie  time  the 
ownei-s  of  the  Lady  of  the  Lake  mining  claim, 
as  part  of  the  same  agreement,  made  and  de- 
livered to  the  applicants  for  patent  for  the 
Clara  mining  claim,  and  also  filed  in  said 
United  States  land-olflce,  a  written  with- 
drawal, relinquishing  their  said  protest  and 
adverse  claim  against  the  application  for 
patent  for  the  Clara  mining  claim,  and  re- 
leased to  the  United  States  and  their  gran- 
tees tbe  lands  and  premises  in  conflict  be- 
tween the  said  Clara  and  the  Lady  of  the 
Lake  mining  claims,  the  said  conflict  area 
containing  forty  one-hundredths  of  an  acre, 
more  or  less."  A  copy  of  the  mineral  laws 
of  the  Blue  Ledge  mining  district  was,  by 
agreement,  filed  with  the  stipulation,  and 
it  was  agreed  they  formed  a  part  of  the  ap- 
plication for  patent  for  the  Clara  mining 
claim.  Tbe  defendant  reserved  the  right  to 
object  to  tbe  admissibility  of  any  facts  of- 
fered with  a  view  to  attack  or  impeach  the 
validity  of  the  patent.  The  case  was  sub- 
mitted to  the  court  on  the  pleadings,  stipula- 
tions, and  exhibits  of  the  parties.  The  court 
rendered  judgment  In  favor  of  the  defendant 
as  the  owner  of  the  premises  in  dispute,  and 
entitled  to  the  possession  thereof,  and  dis- 
missed the  plaintiff's  action  on  tbe  merits. 
This  judgment,  on  appeal  to  |be  supreme 
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court  of  TJtab,  was  affirmed.    2  Pac.  Rep.  709. 

We  think  it  clear  that  the  appellant  has  no 

title,  color  of  title,  or  right  of  any  Itind  to  the 

area  in  conflict  between  the  Lady  of  the  Lake 

Q mining  claim  and  the  Clara  mining  claim. 

g  The  facts  show  that  while  the  application  for 

•  patent  for  the  Clara  mining  llaim  was  pend- 
ing, and  during  the  60  days'  period  of  publi- 
cation of  notice,  the  owners  of  the  Lady  of 
the  Lake  claim  (grantors  of  the  appellant) 
filed  their  protest  and  adverse  claim  against 
the  same,  but  afterwards,  and  within  60  days, 
filed  in  the  local  land-office  a  relinquishment 
of  such  adverse  claim,  and  a  withdrawal  of 
the  protest  against  the  said  application  for 
the  Clara  mining  claim. 

As  to  the  disputed  premises  within  the 
Central  mining  claim,  the  defendant  relies 
upon  his  patent,  which  is  admitted  to  include 
the  land  In  controversy,  and  was  free  from 
any  conflict  with  the  Central  mining  claim  at 
the  date  of  its  issue.  He  claims  this  patent 
to  be  conclusive  of  the  legal  title,  and  that  it 
jnstifles  the  presumption  that  all  the  pre- 
requisite facts  and  acts  prescribed  by  law 
were  complied  with.  The  appellant  contends 
that  the  patent  is  void,  because  it  wa^  issued 
in  violation  of  the  mining  laws  of  tlie  Blue 
Ledge  mining  district,  in  which  the  loca- 
tion was  made,  in  that  those  mining  laws, 
which  have  the  force  of  a  public  statute, 
fixed  the  width  of  mining  locations  within  that 
district  at  200  feet.  The  patent  was  for  s 
location  of  600  feet. 

The  first  issue  to  be  determined  is  whether 
the  complaint  is  sufficient  to  authorize  the 
admission  of  evidence  impeaching  the  valid- 
ity of  a  patent,  or  to  sustain  a  judgment  an- 
nulling it.  This  question  was  directly  present- 
ed in  the  case  of  Ely  v.  Railroad  Co.,  129  U. 
S.  291,  ante,  293,  (recently  decided  by  this 
court.)  That  was  an  action  commenced  in 
a  territorial  court  under  the  statutes  of  that 
territory,  almost  literally  the  same  as  the  stat- 
utes of  Utah,  under  which  this  action  arose, 
and  the  prayer  for  relief  was  precisely  the 
same  in  both  complaints.  The  court  held  in 
that  case  that  the  rule  enforced  in  the  circuit 
and  district  courts  of  the  United  States,  that 
a  bill  in  equity  to  quiet  title  or  remove 
clouds  must  show  a  legal  and  equitable  title 
in  the  plaintifF,  and  set  forth  the  facts  and 
circumstances  on  which  he  relies  for  relief, 
does  not  apply  to  an  action  in  the  territorial 
court  founded  upon  territorial  statutes,  which 
unite  legal  and  equitable  remedies  in  one 
^  form  of  action.  The  complaint  in  the  pres- 
gent  case,  in  compliance  with  the  require- 

•  ments  of  the  practice  act  of  Utal.*  Territory, 
states  in  concise  language  the  two  ultimate 
facts  upon  which  the  claim  for  relief  de- 
pends, that  the  plaintiff  is  in  possession  of 
the  property,  and  that  the  defendant  claims 
an  interest  or  an  estate  therein  adverse  to 
bim.  These  are  sufficient  to  require  the  nat- 
ure and  character  of  the  adverse  claim  on 
the  part  of  the  defendant  to  be  set  up,  in- 
quired into,  and  judicially  determined,  and 
the  question  of  title  finally  settled. 
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The  only  question,  therefore,  which  re- 
mains for  consideration,  is  whether  the 
proofs  in  the  agreed  statement  of  facts,  whicli 
are  incorporated  in  the  findings  of  fact,  show 
that  the  patent  should  have  embraced  a  width 
of  only  200  feet.  By  section  2319,  Rev.  St., 
mineral  lands  are  open  to  purchase  under 
regulations  prescribed  by  law,  and  according 
to  the  local  custom  and  rules  of  miners  in 
the  several  mining  districts  not  inconsistent 
with  the  laws  of  the  United  States.  Coun- 
sel for  appellant  cites  the  rules  adopted  in 
the  Blue  Ledge  mining  district.  May  17, 
1870,  to  sustain  his  position.  One  of  these 
rules  (section  4)  provides  that  "the  surface 
width  of  any  mining  location  shall  not  ex- 
ceed 100  feet  in  width  on  each  side  of  the 
wall-rocks  of  said  lode."  Had  that  regular 
tion  remained  in  existence  and  been  in  opera- 
tion at  the  time  the  Clara  mining  claim  was 
located,  its  effect  upon  the  legality  and  valid- 
ity of  that  location,  at  least  as  to  all  the  land 
in  excess  of  200  feet,  could  not  be  doubted; 
but  we  find  that  the  miners  of  Blue  Ledge 
mining  district  frequently  changed  their 
rules  in  several  important  particulars,  among 
them  those  relating  to  the  width  of  mining 
locations.  We  find  in  the  record  the  "min- 
utes of  a  miners'  meeting,  held  on  May  4> 
1872.  to  alter  and  amend  the  laws  of  the  Blue 
Ledge  mining  district."  It  is  an  agreed 
fact  that  on  the  day  of  that  meeting  it  waa 
known  to  those  miners  that  an  act  of  con- 
gress, relating  to  the  location  and  extent  of 
mining  claims  upon  mineral  lands  of  the 
United  States,  had  passed,  or  was  about  to 
be  passed.  Among  the  other  alterations 
adopted  at  tliat  meeting,  and,  as  seems  to  be 
agreed,  in  anticipation  of  the  act  of  congress, 
they  provided  in  section  14  that  "the  sur- 
face width  shall  be  governed  by  laws  of  the^ 
United  States  of  America."  And  in  section* 
19  they  add* the  general  repealing  clause.* 
The  act  of  congress,  which  was  passed  May 
10,  1872,  provides  as  follows:  "A  mining 
claim  located  after  the  10th  day  of  May, 
1872,  whether  located  by  one  or  more  per- 
sons, may  equal,  but  shall  not  exceed,  1,500 
feet  in  length  along  the  vein  or  lode.  •  •  • 
No  claim  shall  extend  more  than  300  feet  on 
each  side  of  the  middle  of  the  vein  at  the 
surface,  nor  shall  any  claim  be  limited  by 
any  mining  regulation  to  less  than  25  feet  on 
each  side  of  the  middle  of  the  vein  at  the 
surface,  except  where  adverse  rights  exist- 
ing on  the  10th  day  of  May,  1872,  render 
such  limitation  necessary."  Section  2320. 
Rev.  St.  The  Clara  mining  claim,  it  is  con- 
ceded, was  located  under  the  by-law  and  the 
act  of  congress  just  quoted.  It  was  located, 
officially  surveyed  for  application  for  patent, 
and  formally  presented  to  the  land-ulllce  for 
patent,  before  the  Central  mine  was  located. 
It  is  admitted  that  these  by-laws  were  before 
the  commissioner  of  the  general  land-office 
and  formed  a  part  of  the  application.  The 
question  as  to  which  of  these  provisions  waa 
in  force  was  one  of  fact,  determinable  by  the 
commissioner,  whose  duty  it  w^  also  to  taim 
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[  notice  of  the  statute  upon  the  subject. 
He  decided  as  a  fact  that  the  local  laws  of 
the  district  as  to  the  width  of  the  location 
had  not  been  exceeded  in  this  instance. 
Whether  this  decision  of  the  commissioner 
as  to  a  fact  within  his  jurisdiction  goes  to 
the  full  extent  claimed  we  need  not  decide. 
In  every  view  we  think  it  was  correct,  and 
that  the  patent  issued  by  him  was  according 
to  law,  and  therefore  valid.  The  Judgment 
o£  the  court  below  is  affirmed. 
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Patbrts  roB  Invbntionb— Patintabiutt— Nov- 
«i/rr— Wbknohkb. 

Reissued  letters  patent  No.  5,294,  February  25, 
1878,  to  the  Collins  Company,  describe  a  wrench 
hsviiig  on  the  wrench-bar  a  step  formlnft  a 
bearing  tor  the  lower  end  of  the  screw-rod.  A 
nut  screws  on  the  wrench-bar  and  against  the 
lower  surface  of  the  step,  which  it  gripes  be- 
tween itself  and  a  shoulder  on  the  wrench-bar. 
The  objects  of  the  device  are  the  support  of  the 
•tep  by  the  nut,  the  transmission  of  the  back 
pressure  of  the  screw-rod  on  the  step  to  the 
wrench-bar,  thus  relieving  the  wooden  handle, 
and  the  removability  of  the  step  without  cutting 
or  abrasion.  In  the  Coes  wrench,  i>atented  in 
1841,  the  step  was  fastened  to  the  bar  by  being 
griped  between  a  shoulder  above  it  on  the  bar 
ana  the  handle,  which  was  held  by  a  nut  at  the 
lower  extremity  of  the  bar.  The  Dixie  wrench, 
made  in  1851.  wUch  liad  an  adjustable  screw- 
sleeve  instead  of  a  screw-rod,  had  a  nut  screwed 
on  the  wrench-bar  above  the  handle  for  the  pur- 
pose of  relieving  the  handle  from  the  bat^  press- 
ure. Hdd,  that  the  patent  is  void  for  want  of 
novelty. 

Appeal   from   the   Circuit  Conrt  of  the 
United  States  for  the  District  of  M assachu- 
^  setts. 

•  •  The  Collins  Company  of  Connecticut,  a 
corporation  located  at  Collinsville,  in  the 
county  of  Hartford  and  state  of  Connecticut, 
brought  this  suit  in  equity  in  the  circuit 
conrt  of  the  United  States  for  the  district  of 
Massachusetts,  against  Loring  Coes  and  Mei- 
Tin  0.  Whittier,  partners  in  business  at 
Worcester,  in  Worcester  county,  Mass.,  in 
the  name  and  style  of  Loring  Coes  &  Co., 
for  the  alleged  infringement  of  reissued  let- 
ters patent  No.  5,2tJ4,  dated  February  25, 
1873,  for  an  improvement  in  wrenches,  is- 
sued to  the  Collins  Company  as  assignee  of 
Lucius  Jordan  and  Leander  £.  Smilh,  said 
reissued  letters  patent  being  based  upon  orig- 
inal letters  patent  dated  October  10,  1865, 
No.  50,364.  There  had  also  been  a  reissue 
February  22, 1870.  The  specification  and  ac- 
companying drawings  of  the  reissue  No. 
5,294  are  as  follows: 

"The  object  of  this  invention  is  the  pre- 
vention of  end  thrust  or  back  pressure  on 
the  wooden  handles  of  wrenches,  which  has 
S  heretofore  availed   to  quickly  destroy  such 

*  wooden  liandle8,*and,  in  destroying  the  han- 
dies,  has  left  tbe  working  parts  of  the  wrench 
which  depended  upon  the  handles  for  sup- 
port witboiit  such  support,  so  as  to  injure 
and  efiectually  impair  their  working  quail- 
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tiea  and  efficiency,  and  is  accomplished  by  so 
connecting  the  step  which  forms  a  bearing 
for  the  lower  end  of  the  screw-rod  with  the 
bar  which  forms  the  main  part  of  the  wrench 
tliat  the  back  pressure  upon  the  step  by  the 
screw-rod  will  be  directly  transmitted  to  the 
wrench-t)ar  at  the  place  of  connection  tiiere- 
with,  and  wUl  not  be  transmitted  to  and 
mainly  put  upon  tbe  wooden  handle.  Fig. 
1  is  a  side  view  of  the  whole  wrench,  the 
part  below  the  dotted  line,  x,  x,  being  in  sec- 
tion. Fig.  2  is  a  top  or  plan  view  of  the 
step,  which  forms  a  t)euringfor  the  lower  end 
of  the  screw-rod.  The  letter  A  indicates  the 
wrench-bar,  Qat  side,  d,  down  to  the  under 
side  of  the  step,  £,  and  from  thence  down* 
ward  cylindrical,  or  of  other  convenient 
shape,  so  as  to  take  upon  it  the  wooden  han- 
dle, G.  B  is  the  movable  jaw.  The  letter 
C  indicates  the  screw-rod,  and  D  the  rosette 
by  which  it  is  turned.  The  letter  E  indi- 
cates the  step,  in  which  is  the  bearing,  t, 
for  the  lower  end  of  the  screw-rod,  and  ailso 


the  hole,  a,  to  admit  the  bar.  A,  and  fitting 
up  against  the  shoulder,  b.  On  the  bar,  A, 
just  below  the  step,  £,  is  cut  the  screw- 
thread,  t,  on  which  screws  the  nut,  F,  form- 
ing a  projection  from  tlie  wrench-bar,  on 
which  rests  the  step,  £,  and  thus  transmits 
the  back  pressure  put  upon  the  step  directlyg 
to  the  wrench-liar  at  the  place*of  connection* 
therewith,  and  thus  relieves  the  wooden 
handle  therefrom;  the  connection  of  the  step 
with  the  bar  being  made  in  such  manner  that 
the  step  may  be  removed  or  taken  off  the 
bar  without  any  cutting  or  abrasion  of  parts. 
The  nut  not  only  supports  the  step,  but  can 
be  made  to  rigidly  fasten  the  step  to  the  bar 
by  screwing  it  Qrmly  up  against  the  step,  so 
as  to  gripe  it  between  itself  and  tbe  slioul- 
der,  6,  thus  giving  the  nut,  so  to  speak,  a 
double  office,  viz.,  that  of  supporting  tbe 
step,  and,  aiso,  that  of  fastening  it  rigidly  to 
tiie  bar.  The  nut  is  interiorly  recessed  at  d, 
for  the  purpose  of  forming  a  ferrule  for  the 
top  of  the  wooden  handle.    Heretofore  the 


Digitized  by  VjOOQ  IC 


COLLINS  CO.  «.  COES. 


615 


part  designed  to  perform  the  office  of  the 
step,  E,  Las  rested  directly  on  the  wooden 
handle,  which  was  secured  upon  the  bar  by  a 
light  nut,  o,  at  the  lower  extremity  of  the 
bar,  which  is  the  present  method  of  fasten- 
ing on  the  handle.  It  is  Icnown  tliut,  pre- 
vious to  this  invention,  steps  have  been 
forged  or  otherwise  produced  solid  with  the 
bar,  and  this  became  as  much  a  part  of  it  as 
the  solid  head  at  extremity  of  bar,  and  also 
by  riveting  to  reach  similar  result;  but  such 
method,  by  making  a  permanent  fastening, 
renders  it  impossible,  or  a  work  of  great  dif- 
ficulty, to  displace  the  step  in  order  to  re- 
move the  sliding  jaw  for  repairs.  It  will  be 
observed  that,  while  Jordan  and  Smith's 
method  of  fastening  is  as  firm  as  the  perma- 
nent fastenings  last  above  referred  to,  their 
step  can  readily  be  removed  and  again  put 
in  place  at  pleasure.  It  is  believed  that 
Smith  and  Jordan  were  the  first  to  secure 
easy  divisibility  of  step  and  bar,  together 
with  a  fixed  or  stationary  step  when  in  posi- 
tion, and  at  the  same  time  supporting  the 
step  when  in  position  immediately  by  the 
bar,  and  not  immediately  through  the  han- 
dle, as  the  manner  had  been.  As  a  matter 
of  definition,  the  Jordan  and  Smith  method 
of  fastening  and  supporting  the  step  when 
in  position  is  denominated  •  removable '  here- 
inafter in  contradistinction  from  a  connection 
and  support  made  by  forging  or  otherwise 
producing  the  step  in  one  solid  piece  with 
the  bar,  and  therefore  a  part  of  it,  or  by  riv- 
geting  it  thereto,  or  the  lilie. 
•  •  "claims. 

"(1)  The  step,  combined  with  the  wrench- 
bar,  and  supported  by  the  nut,  F,  or  its 
equivalent,  at  the  place  where  the  step  is 
connected  with  the  bar,  in  such  mannerthat 
the  step  can  be  removed  from  the  bar  with- 
out cutting  or  abrasion  of  parts. 

"(2)  The  nut,  P,  combined  with  the 
wrench-bar,  and  interiorly  recessed  at  d,  for 
the  purpose  set  forth. 

"(3)  The  nut,  F,  combined  with  the 
threaded  bar,  and  performing  the  office  of 
supporting  the  step,  and  also  of  rigidly  fasten- 
ing it  to  the  bar,  for  the  purpose  set  forth." 

April  16,  1841,  a  patent  issued  to  Loring 
Goes  for  what  has  since  always  been  known 
as  the  "Goes  Wrench,"  and  this  was  reissued 
June  26,  1849.  The  specification  and  draw- 
ings of  the  reissue  are  as  follows: 

"Fig.  1  is  an  elevation  of  my  improved 
wrench,  and  Fig.  2  an  elevation  of  a  wrench 
previously  known,  but  not  of  my  invention. 
In  my  improved  wrench  the  inner  jaw  slides 
on  the  bar  of  the  permanent  jaw  and  handle, 
and  is  moved  by  a  screw  at  the  side  of  the 
bar,  operated  by  a  head  or  rosette,  which  al- 
ways remains  in  the  same  position  relatively 
to  the  handle,  whereby  the  moveable  jaw  can 
be  adjusted  with  the  thumb  of  the  hand, 
which  grasps  and  holds  the  handle.  The 
principle  or  character  of  my  invention,  and 
that  which  distinguishes  it  from  all  other 
things  before  known,  consists  in  moving  the 
adjustable  jaw  by  means  of  a  screw  placed  at 


the  side  of  and  parallel  with  the  bar  of  the  per- 
manent jaw  and  handle,  when  the  required 
rotation  for  sliding  the  jaw  is  given  by  a 
rosette  or  head,  or  the  equivalent  thereof, 
which  retains  the  same  position  relatively  to 
the  handle;  and  my  invention  also  consists 
in  retaining  the  required  position  of  the 
rosette,  or  its  equivalent,  by  which  the  re- 
quired motion  is  given  to  the  sliding  jaw,  by 
having  its  periphery  to  work  in  a  notch  or  re- 
cess in  the  bar  of  the  permanent  jaw  and 
handle,  or  vice  versa.  In  the  accompanying 
drawings  A  represents  a  quadrangular  bar  of 
metal  with  a  permanent  or  hammer  jaw,  C, 
at  one  end;  the  other  end  being  reduced h 
in  size  to  pass  through  a  handle,*L,  secured? 
to  it  by  a  nut,  M.  Between  the  ferrule  of 
the  handle  and  the  shoulder  of  the  bar  an 
iron  plate,  I,  is  griped  by  the  securing  of  the 
handle  onto  the  bar,  and  this  plate  extends 
out  sufficiently  beyond  the  bar  to  receive  the 


journal,  K,  (see  dotted  lines,)  of  a  sorew,  T, 
which  is  placed  parallel  with,  and  by  the  side 
of,  the  bar.  The  screw  is  tapped  into  a 
tabular  piece,  D,  that  projects  from  the  back 
face  of  the  adjustable  jaw,  B,  which  ia  fitted 
to  slide  on  the  bar  from  or  towards  the  per- 
manent jaw,  C,  the  rear  end  of  the  tubular 
projection,  D,  being  provided  with,  and  sus- 
tained by,  a  bridle,  E,  which  embraces  and 
slides  on  the  bar.  At  the  rear  end  the  screw  is 
provided  with  a  head  or  rosette,  G,  the  pe- 
riphery of  which  turns  in  a  notch  or  recess, 
H,  made  in  the  edge  of  the  l>ar,  as  shown  by 
dotted  lines,  by  which  the  position  of  the 
said  rosette  is  retained  relatively  to  the 
handle.  The  hand,  represented  by  dotted 
lines,  indicates  the  manner  in  which  my  im- 
proved wrench  is  operated.  The  handle  is 
grasped  by  the  fingers,  and  the  rosette  is 
operated  by  the  thumb  of  the  same  hand,  so 
that,  without  any  change  in  the  position  of 
the  band,  the  movable  jaw  can  be  moved  to- 
wards or  from  the  permanent  jaw,  to  set  the 
wrench  to  any  size  required,  with  one  hand. 
By  means  of  my  improvement  the  bar  can  be 
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S  made  of  any  desired  form  best  adapted  to  the 

•  sliding  jaw  and  to  strength.  •  The  rosette,  or 
its  equivalent,  employed  for  operating  the 
jaw  is  always  retained  in  the  same  position 
relatively  to  the  hand  that  gripes  the  handle. 
At  the  same  time,  the  use  of  two  bearings  for 
the  screw  is  avoided.  The  advantages  of  my 
improved  wrench  over  other  methods  of  con- 
Btraction  will  be  seen  by  comparison  with  the 
wrench  represented  by  figure  2  of  the  accom- 
panying drawings.  What  I  claim  as  my  in- 
vention  and  desire  tosecure  by  letters-patent 
Is  moving  the  sliding  Jaw  by  a  screw,  com- 
bined with  and  placed  by  the  side  of  and 
parallel  with  the  bar  of  the  permanent  jaw 
and  handle,  substantially  as  described,  when 
the  required  rotation  for  sliding  the  jaw  is 
given  by  the  head  or  rosette,  (or  its  equiva- 
lent,) which  retains  the  same  position  rela- 
tively to  the  handle  during  the  operation, 
substantially  as  described.  And  I  also  claim 
moving  the  sliding  jaw  by  a  screw,  combined 
with  and  placed  by  the  side  of,  and  parallel 
with,  the  bar  of  the  permanent  jaw  and 
handle,  substantially  as  described,  in  combi- 
nation with  the  rosette,  or  its  equivalent,  re- 
tained in  its  position  relatively  to  the  hand 
in  the  manner  described. " 

It  appears  from  the  evidence  that  daring 
the  years  1851  to  1854,  E.  F.  Dixie  was  man- 
nfacturing,  to  the  extent  of  from  200  to  400 
wrenches  per  week  of  various  sizes,  a  wrench 
known  as  the  "  Hewitt  Wrench, "  which 
wrench  contained  a  recessed  nut  screwed 
upon  the  wrench-bar  jast  above  the  wooden 
handle,  for  the  purpose  of  relieving  the 
handle  from  back  pressure  put  upon  the  step, 
and  of  serving  as  a  ferrule  for  the  upper  end 
of  the  wooden  handle.  It  had  an  adjusting 
screw-sleeve,  instead  of  the  adjusting  screw- 
rod  of  the  Coes  wrench,  but  was  otherwise 
substantially  the  same.  The  following  dia- 
^  grams  give  the  various  wrenches  referred  to 

*  on  the  argument: 


•  On  the  9th  of  August,  1880,  the 
Company  filed  s  disclaimer  in  the 


Collins 
patent- 


ofBoe,  stating:  "Farther,  that  said  the  Col- 
lins Company  has  reason  to  believe  that 
through  inadvertence  and  mistake  the  second 
clause  of  claim  made  in  said  last-mentioned 
reissued  letters  patent,  in  the  following 
words,  to-wit:  «(2)  The  nut,  F,  combined 
with  the  wrench-bar,  and  interiorly  recessed 
at  d,  for  the  purpose  set  forth,' — is  too  broad, 
including  that  of  which  said  Jordan  and 
Smith  were  not  the  first  inventors.  Said  the 
Collins  Company  therefore  hereby  enters  its 
disclaimer  to  •  the  nut,  F,  combined  with  the 
wrench-bar,  and  interiorly  recessed  at  d,  for 
the  purpose  set  forth.'  except  when  said  re- 
cessed nut  and  wrench-bar  are  in  combina- 
tion with  the  handle,  6,  the  step  or  step- 
plate,  E,  the  screw-rod,  C,  and  the  movable 
jaw,  B,  of  the  wrench,  substantially  as  is 
shown  and  described  in  said  last-mentioned 
reissued  letters  patent," — being  the  reissue 
in  question. 

The  defendants  contend  that  the  patent  in 
suit  did  not  disclose  a  patentable  invention  in 
view  of  the  prior  state  of  the  art;  that  the  re- 
issue described  and  claimed  a  different  inven- 
tion from  that  for  which  the  original  patent 
was  granted;  that  the  reissue  was  taken  too 
long  after  the  date  of  the  original  patent  to 
be  permitted  upon  equitable  grounds;  and 
that  there  was  no  infringement. 

The  circuit  court  originally  granted  an  in- 
terlocatory  decree  in  favor  of  the  plaintiff,  in 
accordance  with  the  opinion  of  Judge  Iiow- 
ELL,  reported  in  5  Ban.  &  A.  548,  atid  3  Fed. 
Kep.  225.  But  a  rehearing  was  afterwards 
moved  for  and  granted,  the  interlocutory  de- 
cree vacated,  and  the  bill  dismissed,  for  the 
reasons  stated  in  the  opinion  of  Mr.  Justice 
6rat,  presiding  in  the  circuit,  in  a  similar 
suit  by  the  plaintiff  against  other  defendants, 
which  opinion  was  as  follows,  (21  Fed.  Rep. 
38:)  "This  is  a  bill  in  equity  for  the  infringe- 
ment of  the  first  claim  in  the  specification  of 
the  second  reissue  to  the  complainant,  dated 
February  25, 1873,  of  letters  patent  originally 
issued  to  Lucius  Jordan  and  Leander  E. 
Smith,  on  October  10, 1865,  for  an  improve- 
ment in  wrenches.  The  wrench,  as  described, 
both  in  the  original  patent  and  in  the  reissue, 
has  the  following  parts:  The  wrench-bar,  A,$ 
the*upper  part  of  which  is  of  the  usual  shape,* 
and  has  attached  to  it  the  movable  jaw,  B, 
and  the  lower  part  of  which  is  of  convenient 
form  to  receive  upon  it  the  wooden  handle; 
a  screw-rod,  G,  parallel  to  the  main  bar;  a 
rosette,  D,  at  the  lower  end  of  the  screw-rod, 
by  means  of  which  the  movable  jaw  is 
worked;  a  ferrule,  or  step,  E,  having  a  hole 
through  it  for  the  admission  of  the  bar,  and 
a  recess  in  its  upper  face  as  a  bearing  for  the 
lower  end  of  the  screw-rod;  a  nut,  F,  screwed 
on  a  thread  in  the  bar,  under  the  step,  and 
having  a  recess  in  its  under  face  to  receive 
the  top  of  the  wooden  handle,  G;  and  the 
wooden  handle  secured  at  its  lower  end  to  the 
main  bar  by  a  nut  in  the  usual  way.  Both 
the  original  patent  and  the  reissue  slato  that 
the  object  of  tiie  invention  is  to  make  the 
strain  come  upon  the  nut,  F,  Instead  of  com- 
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Ing  npon  the  wooden  handle.  The  original 
patent  states  that  the  nut,  F,  is,  and  the  re- 
issue states  that  it  may  be,  screwed  np  firmly 
against  the  step,  E.  The  reissue  affirms  and 
repeats  that  the  distinguishing  characteristic 
of  the  invention  is  that  the  step  can  be  read- 
ily removed  and  replaced  at  pleasure.  There 
is  no  hint  of  such  a  distinction  in  the  original 
patent.  The  first  claim  of  the  original  patent 
is  for  ■  the  step,  E,  made  substantially  as  de- 
scribed, and  for  the  purpose  set  forth.'  The 
corresponding  claim  in  the  reissue  ia  for  ■  the 
step,  combined  with  the  wrench-bar,  and  sup- 
ported by  the  nut,  F,  or  its  equivalent,  at  the 
place  where  the  step  is  connected  with  the 
bar,  in  snob  manner  that  the  step  can  be  re- 
moved from  the  bar  without  cutting  or  abra- 
sion of  parts.'  The  paiallel  screw-rod,  with 
a  rosette  thereon  to  work  the  movable  jaw, 
and  resting  upon  a  ferrule  or  step,  bad  been 
introduced  in  the  original  Coes  wrench,  pat- 
ented in  1841;  and,  long  before  the  issue  of 
the  patent  to  Jordan  and  Smith  In  1865, 
large  numbers  of  the  Hewitt  or  Dixie  wrench 
bad  been  made  and  sold,  in  which  there  was 
no  separate  screw-rod,  and  the  screw  that 
worked  the  movable  jaw  revolved  on  the 
main  bar,  but  that  screw  rested  on  a  ferrule 
or  step,  which  was  secured  sometimes  by 
driving  it  on  under  heavy  pressure,  and  some- 

Stimes  by  a  nut  screwed  under  it  on  the  bar. 

*  The  application  to  the  t>ar  of  tlie  Coes  wrench, 
for  the  purpose  of  securing  and  supporting 
the  step,  and  resisting  the  strain,  of  a  nut  al- 
ready in  use  for  the  same  purpose,  on  the 
Hewitt  or  Dixie  wrench,  lacks  the  novelty  of 
invention  requisite  to  support  a  patent,  with- 
in the  decisions  of  the  supreme  coart  at  the 
last  term,  which  have,  in  effect,  overruled 
the  earlier  decision  of  this  court  In  the  suit 
of  this  complainant  against  Loring  Coes  and 
others,  reported  in  5  Ban.  Sc  A.  548,  8  Fed. 
Kep.  225;  Railroad  Co.  v.  Truck  Co.,  110  U. 
S.  490,  4  Sup.  a.  Rep.  220:  Bussey  v.  Man- 
ufacturing Co.,  110  U.  S.  131, 4  Sup.  Ct.  Itep. 
88;  Tack  Co.  v.  Manufacturing  Co..  109  U. 
S.  117.  8  Sup.  Ct.  Rep.  105;  Phillips  v.  De- 
troit. Ill  U.  S.  604, 4  bup.  a.  Rep.  580.  The 
complainant's  patent  being  void  for  want  of 
novelty,  it  l)ecome3  unnecessary  to  consider 
the  other  defenses.  Bill  dismissed,  with 
costs." 

IV.  B.  Simonds,  for  appellant.  George  L. 
Roberts,  for  appellee. 

Mr,  Chief  Justice  Fullek,  after  stating 
the  facts  as  above,  delivered  the  opinion  of 
the  court. 

We  concur  with  the  circuit  court  in  its  dis- 
position of  this  case,  and  tlie  grounds  upon 
which  it  rested  its  decision.  The  wrench-bar, 
the  fixed  jiiw  upon  its  upper  end,  the  movable 
jaw  sliding  upon  the  wrench-bar,  the  screw- 
rod  parallel  with  the  wrench-bar,  the  rosette 
upon  the  lower  end  of  the  screw-rod,  the 
step-plate  surrounding  the  wrench-bar,  the 
wooden  handle  secured  by  the  nut  at  its  ex- 
treme lower  end,  are  all  described  in  the  pat- 
ent to  Coes;  and  the  nut  screwed  upon  the 


wrench-bar  just  below  the  step-plate,  and 
provided  with  a  recess  for  the  purpose  of 
forming  a  ferrule  for  the  top  of  the  wooden 
handle,  which  is  not  in  the  Coes  patent,  but 
is  in  complainant's  reissue,  had  already  been 
in  use  in  the  Hewitt  or  Dixie  wrencli  for  the 
same  purpose.  The  disclaimer  conceded  that 
"the  nut,  F,  combined  with  the  wrench-bar, 5 
and*  interiorly  recessed  at  d,  for  the  purpose* 
set  forth,"  was  an  old  device;  but  it  is 
claimed  that  the  device  is  new  when  the  re- 
cessed nut  and  wrench-bar  are  in  combina- 
tion with  the  handle,  the  step,  the  screw-rod, 
and  the  movable  jaw.  The  handle,  the  step, 
the  screw-rod,  and  the  jaw  are  all  to  be  found 
in  the  Coes  and  Dixie  wrenches,  and  the  re- 
cessed nut  of  the  Dixie  wrench  constituted, 
by  the  shoulder  which  it  made  at  its  upper 
end,  a  step  upon  which  the  screw  rested,  and 
served  every  purpose  designated  in  the  re- 
issued patent  in  suit  as  intended  to  be  secured 
by  such  recessed  nut.  This,  in  itself,  justi- 
fied the  finding  that  "the  application  to  the 
bar  of  the  Coes  wrench,  for  the  purpose  of 
securing  and  supporting  the  step  and  resist- 
ing the  strain,  of  a  nut  already  in  use,  for  the 
same  purpose,  on  the  Hewitt  or  Dixie  wrench, 
lacks  the  novelty  of  invention  requisite  to 
support  a  patent."  This  conclusion  is  not 
affected  by  tlie  fact  that  in  complainant's 
wrench  the  screw-rod  of  the  Coes  wrench  is 
availed  of  instead  of  the  screw-sleeve  of  the 
Dixie  wrench. 

Complainant's  first  claim  is  as  follows: 
"(1)  The  step,  combined  with  the  wrench- 
bar,  and  supported  by  the  nut,  F,  or  its 
equivalent,  at  the  place  where  the  step  is 
connected  with  the  bar,  in  such  manner  that 
the  step  can  be  removed  from  the  bar  with- 
out cutting  or  abrasion  of  parts."  The  speci- 
fication says:  "On  the  bar.  A,  just  below 
the  step,  E,  is  cut  the  screw-thread,  i,  on 
which  screws  the  nut,  F,  forming  a  projec- 
tion from  the  wrench-bar,  on  which  rests  the 
step,  E,  and  thus  transmits  the  back  pressure 
put  upon  the  step  directly  to  the  wrench-bar 
at  the  place  of  connection  therewith,  and 
thus  relieves  the  wooden  handle  therefrom, 
the  connection  of  the  step  with  the  bar  being 
made  in  such  manner  that  the  step  may  be 
removed  or  taken  off  the  bar  without  any 
cutting  or  abrasion  of  parts,"  The  elements 
of  this  combination  are  the  support  of  the 
step  by  the  nut,  F,  the  transmission  of  back 
pressure  directly  to  the  wrench-bar  through 
tliat  nut,  and  the  removability  of  the  step 
witliout  cutting  or  abrasion  of  parts.  Now, 
the  Dixie  wrench  contained  the  ntit,  F, 
screwed  on  the  wrench-bar,  and  transmitting 
the  back  pressure  directly  to  it,  and  removable 
without  cutting  or  abrasion,  by  being  simply 
unscrewed.  § 

*  The  second  claim  is:  "The  nut,  F,  com-* 
bined  with  the  wrench-bar,  and  interiorly 
recessed  at  d,  for  the  purpose  set  forth." 
This,  as  so  stated,  was  disclaimed,  except 
when  said  recessed  nut  find  wrench-bar  are 
in  combination  with  the  handle,  the  step,  the 
screw-rod,  and  the  movable  jaw.    It  was  said 
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In  Halles  v.  Stove  Co.,  123  U.  S.  582,  587,  8 
Sup.  Ct.  Rep.  262,  the  court  speaking  through 
Mr.  Justice  Bradlet:  "A  disclaimer  is  usu- 
ally and  properly  employed  for  the  surrender 
of  a  separate  claim  in  a  patent,  or  some  other 
distinct  and  separable  matter,  which  can  be 
exscinded  without  mutilating  or  changing 
what  is  left  standing.  Perhaps  it  may  be 
used  to  limit  a  claim  to  a  particular  class  of 
objects,  or  even  to  change  the  form  of  a 
claim  which  Is  too  broad  in  its  terms;  but 
certainly  it  cannot  be  used  to  change  the 
character  of  the  invention.  And  if  it  re- 
qaires  an  amended  speciOcation  or  supple- 
mental description  to  make  an  altered  claim 
intelligible  or  relevant,  while  it  may  possibly 
present  a  case  for  a  surrender  and  reissue,  it 
is  clearly  not  adapted  to  a  disclaimer."  The 
complainant's  qualified  disclaimer  is  an  ad- 
mission that  the  second  claim  of  the  patent  is 
void  for  want  of  novelty,  which  is  true,  even 
if  the  qualiQcation  were  effectual,  since,  as 
we  have  seen,  the  screw-rod  and  movable  jaw 
of  the  patent  have  no  different  effect  from 
the  screw-sleeve  and  movable  jaw  of  the 
prior  Dixie  wrench,  upon  the  other  parts  of 
the  combination. 

The  other  claim  is:  "(8)  The  nut,  F,  com- 
bined with  the  threaded  bar,  and  performing 
the  office  of  supporting  the  step,  and  also  of 
rigidly  fastening  it  to  the  bar,  for  the  pur- 
pose set  forth."  The  speciOcation  says: 
"The  nut  not  only  supports  the  step,  but  can 
be  made  to  rigidly  fasten  the  step  to  the  bar 
by  screwing  it  firmly  up  against  the  step,  so 
as  to  gripe  it  between  itself  and  the  shoulder, 
h,  thus  giving  the  nut,  so  to  speak,  a  double 
ofBce,  Viz.,  that  of  supporting  the  step,  and 
also  that  of  fastening  it  rigidly  to  the  bar. 
The  nut  is  interiorly  recessed  at  d,  for  the 
purpose  of  forming  a  ferrule  for  the  top  of  the 
wooden  handle. "  The  purpose  of  supporting 
the  step  by  the  nut,  F,  and  fastening  the 
Sstep  rigidly  to  the  wrench-bar  by  means  of 
*  that  nut,  is  the  relief  of  the  wooden*  handle 
from  the  strain  ef  back  pressure.  In  the 
Dixie  wrench  the  step  and  nut  were  made  of 
one  and  the  same  piece  of  metal,  thereby  fully 
attaining  the  object  of  holding  the  step-plate 
rigidly  fastened  in  position.  In  the  Coes 
wrench  the  step  was  rigidly  fastened  to  the  bar 
by  being  griped  between  a  shoulder  above  it 
tnd  upon  the  bar  and  the  handle  below  It, 
which  was  backed  up  by  the  nut  screwed  upon 
the  lower  extremity  of  the  bar.  Dispensing 
with  a  w^asher  l)etween  a  nut  and  that  upon 
which  it  acts,  makes  no  change  in  the  ofllce 
of  the  nut.  The  action  of  the  nut,  M,  of  the 
Coes  wrench  in  griping  the  step-plate  is  the 
same  as  that  of  the  nut,  F,  of  the  patent. 
This  third  claim  is  also  void  for  want  of  nov- 
elty. The  decree  of  the  circuit  court  is  af- 
firmed.   

(IM  U.  S.  230) 

Stetbms  t).  Nichols. 

(April  1, 1889.) 

RntovAX.  or  Causss— CtnzBNsRir. 

A  case  Is  not  remorabls  from  a  state  oourt  on 
the  ground  of  citizenship,  unless  it  Is  made  to 


appear  sfflrmatlvely  in  the  petition  for  remoral, 
or  eUewhere  In  the  record,  that  at  the  oommenoe- 
ment  of  tbe  action,  and  not  simply  at  the  time  of 
asking  for  the  removal,  defendants  were  citizens 
of  some  other  state  than  the  one  of  which  plain- 
tiff was,  at  those  respective  dates,  a  citizen. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri. 

This  action  was  commenced  on  the  25tb 
day  of  July,  1881,  in  one  of  the  courts  of  Mis- 
souri, by  the  defendant  in  error  against  tha 
Texas  &  Atlantic  Refrigerator  Car  Company, 
a  corporation  of  that  state,  Robert  S.  Stevens, 
and  Henry  D.  Mirick.  Its  object  was  to 
reach,  and  have  applied  in  satisfaction  of  a 
judgment  obtained  by  the  plaintiff  against 
the  car  company,  the  several  amounts  due 
from  Stevens  and  Mirick  on  their  subscrip- 
tions  of  stock  in  that  company.  Stevens 
and  Mirick  filed  a  joint  petition  for  the  re- 
moval of  the  csise  into  the  circuit  court  of  the 
United  States,  upon  the  ground  of  the  diverse 
citizenship  of  the  parties.  The  allegation  in 
the  petition  was  that  the  plaintiff  is  a  citi- 
zen  of  the  state  of  Missouri, "  and  that  the,^ 
defendants  "are  not  citizens  of  the  state  ofJ| 
Missouri,  but  are  citizens*3f  the  stale  of  New* 
York."  The  state  court  made  an  order  for 
the  removal  of  the  case  to  the  circuit  court  of 
the  United  States.  In  the  latter  court,  the 
necessary  pleadings  having  been  filed,  the 
case  was  tried,  resulting  in  a  verdict  and 
judgment  againt  Stevens  for  the  sum  of 
$5,027.33,  and  against  Mirick  for  the  sum  of 
$627.41.  The  court  Iiaving  overruled  a 
motion  for  new  trial,  and  also  a  motion  in  ar- 
rest of  judgment,  Stevens  has  brought  the 
case  here  for  review.  No  question  was  made 
in  the  couit  below  or  in  this  court  as  to  the 
right  of  Stevens  and  Mirick  to  remove  the 
case  from  the  state  court. 

James  Carr  and  A.  H.  Garland,  for  plain- 
tiff in  error.  G.  P.  B.  Jackson,  for  defend- 
ant  in  error. 

Mr.  Justice  Hablan,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

1.  It  was  held  in  Robertson  t.  Cease,  97  U.S. 
646, 649,  upon  writ  of  error  fro  m  a  ci  ro  uit  court 
of  the  United  States,  that  "in  cases  where 
jurisdiction  depends  upon  the  citizenship  of 
the  parties.such  citizenship, or  the  facts  which 
in  legal  intendment  constitute  it,  should  be 
distinctly  and  positively  averred  in  the  plead- 
ings, or  they  should  appear  affirmatively  and 
with  equal  distinctness  In  other  parts  of  tbo 
record."  Railway  Co.  v.  Swan,  111  U.  S. 
379,  382,  4  Sup.  Ot.  Rep.  510;  Hancock  v. 
Holbrook,  112  U.  S.  231. 5  Sup.  Ct.  Rep.  115; 
Thayer  v.  Association,  112  U.  S.  719, 5  Sup. 
Ct.  Rep.  355;  Insurance  Co.  v.  Rhoads,  119 
U.  8.  289,  7  Sup.  Ct.  Rep.  193. 

2.  The  case  was  not  removable  from  the 
state  court,  unless  it  appeared  affirmatively 
in  the  petition  for  removal,  or  elsewhere  in 
the  record,  that  at  tlie  commencement  of  the 
action,  as  well  as  when  the  removal  was 
asked,  Stevens  and  Mirick  were  citizens  of 
some  other  state  than  the  one  of ^  which  th« 
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plalntUf  vas,  at  those  respective  dates,  a 
dttzen.  Gibson  t. 'Bruce,  108  U.  S.  562,  2 
Sup.  Ct.  Kep.  873;  Bailroad  Ck).  v.  Shirley, 
111  U.  8.  358, 860.  4  Sup.  Ct.  Rep.  472;  Bail- 
way  Co.  V.  Swan,  111  U.  S.  379,  381,  4  Sap. 
Ct.  Rep.  510;  Akers  ▼.  Akers,  117  IT.  S.  197, 
6  Sup.  Ct.  Bep.  C69. 

8.  Ttie  petition  for  remoyal  does  not  allege 
the  citizenship  of  the  parties  except  at  the 
date  when  it  was  filed,  and  it  is  not  shown 
elsewhere  in  the  record  that  Stevens  and 
Mirick  were,  at  the  commencement  of  the 
action,  citizens  of  a  state  other  than  the  one 
of  which  the  plaintifT  was,  at  ttiat  date,  a 
citizen.  The  court,  therefore,  cannot  con- 
sider the  merits  of  the  case.  Metcalf  v. 
Watcrtown,  128  U.  S.  586,  ante,  173;  Morris 
T.  Gilmer,  129  U.  S.  815,  325,  ante,  289. 

The  judgment  is  reversed  upon  the  ground 
that  it  does  not  appear  that  the  circuit  court 
had  jurisdiction,  and  the  case  is  remanded  to 
that  court,  with  directions  to  send  it  back  to 
the  state  court,  the  plaintiff  in  error  to  pay 
the  costs  in  this  court  and  in  the  court  below. 
Railway  Co.  v.  Swan,  111  U.  S.  879,  4  Sup. 
Ct.  Bep.  510.    Beversed. 


(ut>v.B.ttn 

Manhatt AK  Bank  of  Mkufhis  v.  Walkbs. 

Wai^ebb  t.  Manhattan  Bank  of  Mbm- 

PHI8.> 

(April  8, 1889.) 

L  Bahxi  akd  B.u)XiNa — Bfhoiai.  Dxpostt— Cos- 

TBBSIOir. 

J.,  aa  agent,  init  without  disclosing  his  prin- 
eipal,  placed  certain  securities  with  defend- 
ant on  special  deposit.  Afterwards  he  asked  de- 
fendant for  a  reiDeipt,  showing  the  special  de- 
posit, to  send  to  pUuntUt.  Defendant  executed 
the  receipt  in  the  name  of  J.,  as  agent  for  plain- 
tUt,  and  sent  it  to  plaintiff  by  mail.  Defendant 
afterwards  applied  theproceeds  of  part  of  the 
aeoarities  to  a  debt  of  W.  to  it,  for  which  J.  was 
surety,  and  delivered  the  balance  of  the  securi- 
ties to  J.  with  the  knowledge  that  he  intended 
using  them  to  raise  money  for  W.  The  power 
of  J.  as  agent  was  limited  to  investing  plaintltT's 
money  tor  her  exclusive  use  and  benent.  Held, 
that  defendant  was  liable  for  the  loss  of  such  se- 
curities, 
a.  BQurrT—JTTBisroioTion— Trusts. 

A  suit  against  a  buik  for  improperly  disposing 
et  a  special  deposit,  made  by  a  third  person,  as 
agent  for  plaintiff,  is  to  charge  defendant  with 
a  breach  of  trust,  and  Is  therefore  of  equitable 
cognizance. 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Ten- 
nessee. 

a.  p.  Walker  and  0.  W.  Metcalf,  for  plain- 
ptifC.    Thomaa  B.  Tarley,  tot  defendant. 

>  Blatohfobd,  J.  'This  is  a  suit  originally 
brought  in  the  chancery  court  of  Shelby 
county,  Tenn.,  by  Eliza  Walker  against  the 
Manhattan  Bank  of  Memphis,  a  Tennessee 
banking  corporation.  The  suit  was  removed 
by  the  plaintiff  into  the  circuit  court  of  the 
United  States  for  the  Western  district  of 
Tennessee.    The  bill  of  complaint  and  the 


'Reversing  25  Fed.  Rep.  347. 


answer  were  both  of  them  put  in  liefore,  and 
the  repli<»tion  was  filed  after,  the  removal 
of  the  cause.  The  bill  prays  for  a  decree  for 
the  return  to  the  plaintiff  of  S3,000  of  the 
second  mortgage  bonds  of  the  Memphis  & 
Charleston  Bailroad  Company,  and  $2,200  at. 
the  second  mortgage  l)onds  of  the  Mississippi 
Central  Bailroad  <>>mpany,  and  of  a  promis- 
sory note  for  95,000.  made  by  Edward  Gold- 
smith, and  of  certain  shares  of  the  capital 
stock  of  the  defendant,  amounting  to  $6,000, 
attached  to  the  said  promissory  note  as  se- 
curity therefor.  Tliebill  alleges  that  the  de> 
fendant,  in  the  course  of  its  business,  and 
on  the  27th  of  November,  1880,  received  oa 
special  deposit  the  above-named  bonds,  prom- 
issory note,  and  shares  of  stock,  belonging  to 
the  plaintiff,  together  with  a  certificate  of  the 
stocd:  of  the  People's  Insurance  Company 
for  $1,100,  and  four  promissory  notes  for^ 
$325  in  the  aggregate;  that  the  said  txMidsg 
had  coupons  attached  thereto'for  the  interest* 
payable  thereon  at  certain  stated  periods ;  that 
the  defendant  gave  its  obligation  in  writ* 
ing,  as  evidence  of  the  receipt,  on  special  de- 
posit, from  the  plaintiff,  of  the  said  aecdri- 
ties,  and  was  bound  to  deliver  them  to  the 
plaintiff  on  demand;  and  that  the  stock  of 
the  People's  Insurance  Compauy,  and  the 
$325  of  notes,  were  returned  to  her,  but  the 
bonds  and  the  coupons  attached  thereto,  and 
the  note  of  Goldsmith,  and  the  bank-stock, 
were  never  returned  to  her,although  she  made  . 
demand  upon  the  defendant  for  them.  The 
bill  prays  for  a  decree  for  the  return  of  the 
property,  and  for  the  amount  of  the  decline 
in  its  value  from  the  time  when  she  demand- 
ed it  until  the  time  when  it  shall  be  restored; 
and,  if  not  restored,  then  for  a  personal  de- 
cree against  the  defendant  for  the  highest 
value  of  it  at  any  time  since  she  fii-st  made 
demand  for  it  to  the  date  of  the  decree,  with 
i  nterest.  The  answer  sets  up  in  defense  that 
for  some  time  prior  to  November,  1880,  Mr. 
G.  H.  Judah,  a  brother-in-law  of  the  plain- 
tiff, kept  an  account  and  bad  transactions 
with  the  defendant,  in  which  he  styled  hi  mself 
sometimes  "agent"  and  sometimes  "guard- 
ian," but  without  disclosing  for  whom  he 
was  agent  or  guardian;  that  he  made  depos- 
its and  drew  checks  in  that  way  on  his  ac- 
count, as  the  other  depositors  with  the  de- 
fendant did,  and,  at  different  times  prior  to 
November,  1880,  l)Ougbt  the  bonds  and  in- 
surance company's  stock  named  in  the  bill, 
and  paid  for  them  by  checks  on  his  account 
with  the  defendant;  that,  as  he  would  buy 
those  securities,  he  would  leave  them  on  de- 
posit with  the  defendant,  without  taking  any 
receipt  for  them ;  that  in  the  fall  of  1880  he 
left  with  the  defendant  the  Goldsmith  note, 
and  the  collateral  therefor,  and  the  four  other 
notes  mentioned  in  the  bill;  that  those  notes 
were  payable  to  the  said  G.  H.  Judah  as  agent 
simply,  without  saying  for  whom  he  was 
agent;  that  prior  to  November  27,  1880,  he 
had  never  told  the  defendant  whether  be  bad 
any  principal  or  not,  or  who  his  principal 
was,  or  for  whom  be  was  gaardian»if  toraaj 
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one;  that  on  or  about  that  date  he  asked  the 
defendant  to  give  to  him,  as  agent  for  the 
plaintiCf,  a  receipt  for  tlie  bonds,  stocks,  and 
o  notes,  telling  it  at  the  time  that  he  was  the 
^plaintiff's  general  agent  for  the  management 
•and  control  of*tbose  securities  and  notes; 
that  the  defendant  gave  to  him  a  receipt  as 
aucb  agent;  that  after  the  receipt  was  given 
some  of  the  notes  described  in  it  were  paid 
while  they  were  on  deposit  with  the  defend- 
ant, and  the  said  Judah,  as  agent  uf  the 
plaintiff,  drew  out  the  money  in  the  ordinary 
way,  and  from  time  to  time,  as  agent  of  the 
plaintiff,  withdrew  from  the  custody  of  the 
defendant  the  items  mentioned  in  the  receipt, 
until  he  had  withdrawn  them  all,  when  be 
gave  to  the  defendant  a  receipt  for  them,  in 
which  he  acknowledged  having  received  them 
as  agent  for  the  plaintiff;  that,  if  the  plain- 
tiff owned  the  items,  Judah  bad  authority 
from  her  to  control  and  manage  them  as  fully 
as  she  could  have  done  as  owner  if  they  had 
been  in  her  actual  possession,  instead  of  In 
his  possession  as  her  agent;  that  he  was  her 
general  agent  with  reference  to  them,  and 
bad  power  not  only  to  deposit  them,  but  also 
to  withdraw  them  from  deposit,  if  be  saw  fit; 
that  when  he  demanded  them  from  the  de- 
fendant, his  agency  was  still  in  force,  and  the 
defendant  could  not  legally  have  refused  to 
give  them  up  to  him  as  the  agent  of  the  plain- 
tiff; that  upon  returning  them  to  Judah,  as 
such  agent,  all  liability  of  the  defendant  with 
reference  to  them  ceased;  and  that  the  de- 
fendant is  not  indebted  to  the  plaintiff  on 
account  of  said  securities.  Proofs  were  tak- 
en on  both  sides,  and  the  cause  was  heard, 
and  the  court  made  a  decree  adjudging  to 
the  plaintiff  a  recovery  against  the  defend- 
ant of  S5,000,  being  the  amount  of  the  Gold- 
smith note,  with  $1,175  interest  thereon  from 
the  date  of  its  maturity,  November  1,  1831, 
on  the  ground  that  the  defendant  had  col- 
lected the  amount  of  that  note,  and  appro- 
priated the  same  to  its  own  use,  and  further 
decreeing  that  the  defendant  was  not  liable 
to  the  plaintiff  for  any  of  the  other  items 
mentioned  in  the  bill,  and  that  neither  party 
should  recover  costs  from  the  other.  Each 
party  has  taken  a  separate  appeal  to  this 
court. 

The  answer  does  not  set  up  as  a  defense 
that  the  defendant  was  not  authorized  to  re- 
ceive the  property  in  question  as  a  special 
deposit,  or  to  give  the  receipt  therefor.  It 
^  was  stipulated  between  the  parties  that  the 
g  defendant  received  no  compensation,  as  bailee, 
•  for  the  custody  of  the  property  sued  for;»that 
the  Memphis  &  Cbarieston  Kailroad  bonds 
bore  7  per  cent,  interest,  payable  semi-annu- 
ally, and  evidenced  by  interest  coupons  ma- 
tunng  January  1st  and  July  1st  in  each  year, 
the  bonds  maturing  on  the  1st  of  January, 
1885;  and  that  the  Mississippi  Central  Biiil- 
road  bonds  bore  8  per  cent,  interest,  payable 
semi-annually,  and  evidenced  by  coupons  ma- 
turing February  1st  and  August  1st  in  each 
year,  the  bonds  maturing  on  the  Ist  of  Feb- 
ruary, 1885.    The  suit  is  plainly  one  of  equi- 


table cognizance,  the  bill  being  filed  to  charge 
the  defendant,  as  a  trustee,  for  a  breach  uf 
trust  in  regard  to  a  special  deposit.  The 
opinion  of  the  circuit  court,  reported  in  25 
Fed.  Bep.  247,  contains  so  full  and  accurate 
a  statement  in  the  main  of  the  facts  of  the 
case,  developed  by  the  proofs,  that  we  repeat 
and  adopt  it,  as  follows: 

"The  firm  of  Walker  Bros.  &  Co.,  com- 
posed of  the  plaintiff's  husband,  his  brother, 
and  Q.  H.  Judah,  was  a  large  mercantile 
bouse  in  Memphis  that  disastrously  failed 
and  made  an  assignment.    The  plaintiff  and 
the  wife  of  the  other  brother,  being  creditors 
of  the  firm  for  large  amounts  due  them  for 
loans  to  the  firm,  owned  the  book-accounts, 
which  were  bought  for  their  use  by  Judah  in 
the  name  of  Maas,  the  book-keeper,  at  the 
assignee's  sale,  the  husband  of  plaintiff  pay- 
ing for  her  share.    These  books,  with  the 
knowledge  and  consent  of  plaintiff  and  her 
husband,  wlio  afterwards  died, — but  it  seems 
without  any  specific  instructions  of  any  kind, 
— were  left  with  Judah  to  collect  the  debts 
and  manage  the  fund  for  the  two  beneficia- 
ries, who  resided  in  other  cities.    His  control 
over  the  funds  was  of  the  most  plenary  char- 
acter.   He  married  a  sister  of  the  two  broth- 
ers, and  had  been  the  most  active  member  of 
the  firm,  and  was  best  acquainted  with  its 
business.      The  collections   were  deposited 
with  the  defendant  bank  in  liis  name  as 
•guardian,'  or  in  the  name  of  Maas,  the  for- 
mer book-keeper  of  the  firm,  who  became  the 
book-keeper  and  assistant  cashier  of  tlie  de- 
fendant bank.    Prior  to  November  27, 1880, 
Judah  had  purchased  certain  securities  with 
the  funds,  which  he  kept  on  special  deposit 
with  the  bank  or  in  the  name  of  Maas.    Onn 
that  day  he  came  to  the  bank,  and  asked  Maasn 
for  a  receipt,*jhowing  the  special  deposit,  to* 
send  to  the  plaintiff.    The  bank  was  not  in 
the  habit  of  giving  receipts  or  certificates  for 
these  special  deposits,  but  kept  them  noted 
by  numbers  in  a  book  used  for  that  purpose. 
Maas  wrote  a  receipt  on  a  sheet  of  the  bank's 
letter-paper,  and,  according  to  his  and  Ju- 
dah's  testimony,  placed  it  in  one  of  the  bank's 
envelopes,  addressed  to  the  plaintiff,  and  put 
it  with  the  bank's  mail.    The  plaintiff  and 
her  daughter  swear  that  it  was  accompanied 
by  a  letter  from  Maas.    What  was  in  the  let- 
ter does  not  appear,  and,  not  being  preserved, 
it  has  not  been  produced,  but  is  supposed  to 
have  been  burned  as  useless.    The  routine  of 
the  bank  was  that  Goldsmith,  the  cashier, 
personally  signed  and  inspected  every  letter, 
and  himself  enveloped  and  addressed  them. 
This  letter  he  did  not  see  or  sign,  and  it  was 
never  copied  into  the  letter-press.     The  re- 
ceipt was  as  follows: 

" '  Manhattan  Bank  of  Memphis. 
"•  L.  Levy,  President;  L.  Hanauer,  Vice-Pres- 
ident; E.  Goldsmith,  Cashier;  M.  Mass, 
Asst.  Cashier. 

"  •  Memphis,  Tenn.,  November  27, 1880. 

"'  G.  H.  Judah,  Esq.,  agent  for  Mrs.  Eliza 
Walker,  of  Philadelphia,  has  placed  with  as 
on  special  deposit:  /-  -  ■ 
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" '  88.000,  Memph.  &  Cbarl.  B.  B.  2d  Mtg. 
Bonds. 

"'92,200,  Miss.  Central  B.  B.  2d  Mtg. 
Bonds. 

" '  81, 100,  People's  Insurance  Co.  Stock. 

" '  85,000,  Note  E.  G.,  and  collateral  at- 
tached, 86,000  M.  Bank  Stock. 

"•8325,  Interest  notes,  (4  @  881.25.) 
"'Maueioe  Maas,  Asst.  Cashier.' 

"Some  time  in  188U  the  son  of  the  plaintifF 
and  a  son  of  the  other  Walker,  both  yonng 
men,  commenced  business  at  Memphis  as 
Walker,  Sons  &  Co.  This  firm  kept  an  ac- 
count with  the  defendant  bank,  and  later 
with  the  Bank  of  Commerce.  It  was  '  never 
very  strong '  financially,  and  its  business 
was  cotton  factorage.  Judah  was  thought 
by  Goldsmith  to  be  a  partner,  and  the  plain- 
tiff at  one  time  swore  he  was  a  silent^art- 
ner,  but  afterwards  stated  she  was  informed 
he  was  not.  He  says  be  was  only  a  salaried 
manager.  The  members  of  the  firm  were  in- 
experienced, and  Judah  was  in  fact  the  al- 
most sole  manager  of  all  its  aflairs,  the  master 
spirit  of  the  concern.  It  is  not  shown  thnt 
the  young  men  took  any  part,  except  one  of 
them  kept  the  books  after  Maas  had  opened 
them.  The  plaintiff,  in  October,  1880,  lent 
to  hereon  (the  firm  being  also  responsible) 
810,000,  as  his  capital  in  the  concern,  de- 
rived from  the  life  insurance  of  herhusband. 
Jodah  also  appropriated  or  lent  to  the  firm, 
from  time  to  time,  sums  amounting  to  over 
89.000,  from  his  collections  in  behalf  of 
plaintiff  on  the  old  books.  The  inti^rest  on 
these  sums  and  on  the  special-deposit  funds 
were  remitted  by  the  firm  (not  always 
promptly)  to  the  plaintiff  at  Philadelphia,  by 
exchange  or  checks ;  and  sometimes  the  cou- 
pons were  sent  by  express  to  her.  When  re- 
mittances were  delayed,  she  wrote  or  tele- 
graphed the  firm.  She  never  communicated 
with  the  bank  in  any  way.  The  remittances 
were  nearly  always  in  letters  by  her  son,  and 
they  contained  apologies  and  explanations 
for  delays.  The  defendant  bank  made  large 
advances  to  the  firm,  generally  by  discounts 
on  the  security  of  the  firm's  '  country  paper ' 
due  from  its  customers.  Judah  promised 
the  l>ank  to  alwiiys  protect  it  as  far  as  in  his 
power,  and  the  relation  was  very  confiden- 
tial. The  bank  began  to  urge  him  for  a  re- 
duction of  the  account,  and,  not  t)eing  will- 
ing to  accommodate  him  fully,  he  opened  an 
account  with  the  Bank  of  Commerce.  The 
Goldsmith  note  maturing  November  1,  1881, 
he  [Goldsmith]  notified  Judah  that  he  should 
not  longer  need  the  loan.  Maas  and  Judah 
say  that  •  a  few  days '  before  ttie  note  ma- 
tured, Judah,  being  unable  to  continue  the 
loan  to  Goldsmith,  determined  to  lend  the 
money  to  Walker,  Sons  &  Co.;  and  to  accom- 
plish that  purpose  the  note  of  Goldsmith  was 
discounted  by  the  bank,  and  the  proceeds 
placed  to  the  credit  of  Walker,  Sons  &  Co. 
*  *  *  At  the  same  time  Judah  urged  a 
loan  on  the  other  securities  of  plaintiff  on 
special  deposit,  but  the  bank  declined  this 
on  the  ground  that  cotton-factors ''accounts 


were  not  desirable  to  a  bank  with  so  small  a 
capital.  *  *  *  The  bank  did  not  make 
the  loan,  because  Judah  was  unwilling  to 
pay  the  money  on  the  old  account.  Ha 
could  get  the  money  at  the  Bank  of  Com- 
merce. He  told  the  ofllcers  of  the  defendant 
bank  so,  and  they  delivered  the  securities  to 
him,  fully  knowing  that  he  was  going  to 
make  that  use  of  them.  Maas  consulted  the 
president  and  the  attorney  whether  be  should 
deliver  the  securities  to  Judalt,  and  they 
directed  him  to  do  so.  He  had  forgotten, 
however,  giving  him  the  receipt  and  sending 
it  to  plaintiff,  and  neither  the  president  nor 
the  attorney  knew  that  fact.  Goldsmith, 
the  regular  cashier,  was  absent  in  New  York, 
bat  he  never  knew  that  fact.  Maas  never 
mentioned  it.  because,  he  says,  he  deemed  it 
unimportant  at  the  time,  and  forgot  it  after« 
wards.  The  securities  were  pledged  to  the 
Bank  of  Commerce,  except  the  People's  In> 
Burance  stock,  which  was  on  the  books  in 
plaintiff's  name,  and  could  not  be  used  by 
Judah.  They  were  sold  by  that  bank  to  sat- 
isfy the  loan,  and  are  lost  to  plaintiff.  The 
firm  of  Walker,  Sons  &  Co.  soon  after  failed 
disastrously,  owing  defendant  bfink  a  balance 
of  over  85,000,  notwithstanding  Judah,  ac- 
cording to  his  promise,  appropriated  to  the 
debt  certain  stocks  of  his  own,  and  his  dia- 
monds. After  the  failure,  Kramer,  a  son-in* 
law  of  plaintiff,  and  a  lawyer,  came  to  Mem- 
phis and  presented  the  receipt,  and  then  the 
plaintiff  learned  for  the  first  time  that  the 
securities  had  been  so  used  by  Judah  and  the 
bank.  Kramer  secured  the  delivery  to  him- 
self of  certain  ■  country  paper '  and  mortgages 
to  secure  notes  that  were  then  first  taken  for 
the  820,000  lent  by  plaintiff  to  the  firm,  not 
including,  however,  the  securities  in  con- 
troversy tiere.  An  angry  lawsuit  grew  oat 
of  this  transaction.  In  this  family,  in  the 
courts  of  Arkansas.  A  New  York  gentle- 
man, nephew  of  the  other  young  Walker, 
filed  a  bill  stating  thatthe  securities  belonged 
to  him  to  secure  his  guaranty  of  a  loan  by 
the  Importers'  &  Traders'  Bank  of  New 
York  to  the  firm  for  some  826.000,  and  that 
he  had  sent  them  to  the  firm  for  collection, 
and  that  they  were,  by  the  plaintiff's  son, 
and  without  consent  of  the  other  Walker,  or 
Judah,  turned  over  to  his  own  mother;  all^ 
of  which  was  denied,  and  the  avermentj; 
made  that  this*scheme  was  trumped  up  to* 
defeat  plaintiff  of  her  advantage  and  enable 
Judah  to  continue  business  on  the  assets  at 
Indian  Bay,  Ark." 

The  circuit  court  held  that  the  defendant 
was  liable  for  the  amount  of  the  Goldsmith 
note  and  interest  from  the  date  of  its  collec- 
tion, because  it  had  collected  the  money  and 
never  paid  it  to  the  plaintiff,  but  had,  with- 
out due  authority,  appropriated  it  to  its  own 
use,  on  account  of  the  debt  due  to  it  from 
Walker,  Sons  &  Co.  As  to  the  85,200  of 
bonds,  the  court  held  that  knowledge  by  the 
defendant  of  the  intended  breach  of  trust  by 
Judah  did  not  make  the  defendant  privy  to 
it  and  liable  for  it,  as  the  defendant  did  not 
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participate  In  the  profits  of  the  fraud;  that 
the  receipt  given  by  the  defendant  did  not 
change  the  relation  of  Judah  to  the  property 
and  to  the  defendant,  as  it  was  not  a  receipt 
to  the  plaintiff,  but  oneto  Jndnh;  and  thiat 
it  did  not  satisfactorilj  appear  that  the  de- 
fendant received  any  part  of  the  money  ad- 
vanced on  the  bonds. 

We  are  of  opinion  that  the  plaintifF  ia  en- 
titled to  recover,  not  only  in  respect  to  tlie 
Goldsmith  note,  but  in  respect  to  tbe  S5,200 
of  bonds.  In  regard  to  the  Ooldsmith  note, 
shortly  before  it  matured,  in  November, 
1881,  Judah  indorsed  it  over  to  the  defend- 
ant as  collateral  security  for  a  note  of  larger 
amount,  made  by  Wallser,  Sons  &  Co.,  which 
tbe  defendant  then  discounted  at  the  instance 
of  Judah.  The  proceeds  of  that  discount 
were,  to  the  extent  of  86,000,  applied  by  tlie 
defendant  upon  a  debt  antecedently  existing 
from  Walker,  Sons  &  Co.  to  it.  When  the 
Goldsmith  note  became  due.  in  November, 
1881,  the  defendant,  claiming  to  be  the  owner 
of  it,  collected  it,  and  retained  the  proceeds. 
Thus  a  note  which  confessedly,  and  to  the 
knowledge  of  the  defendant,  belonged  to  the 
plaintiff,  was  diverted  to  the  use  of  the  de- 
fendant by  tbe  co-operation  of  it  and  of  Ju- 
dah. Judab,  if  not  a  partner  in  the  firm  of 
Walker,  Sons  &  Co.,  was,  to  tbe  knowledge 
of  the  officers  of  the  defendant,  the  active  and 
controlling  manager,  both  in  its  business 
«with  the  defendant  and  otherwise,  of  the 
Jjaffairs  of  that  firm.  Maas,  the  assistant 
*  cashier  of  the  defendant,  and*  who  was  its 
acting  cashier  during  the  period  of  the  trans- 
actions in  question,  was,  before  his  connec- 
tion with  the  defendant,  the  confidential 
book-keeper  of  the  prior  firm  of  Walker 
Bros.  &  Co.,  of  which  Judah  was  a  member, 
and  had  a  close  personal  intimacy  with  Ju- 
dah. When  the  book-accounts  of  Walker 
Bros.  &  Co.  were  sold,  Maas  bought  them  on 
behalf  of  the  plaintiff  and  her  sister,  and  the 
funds  realized  from  that  purchase  were  in 
part  deposited  in  the  name  of  Maas,  with  the 
defendant,  and  Maas,  on  the  request  of  Ju- 
dah, opened  the  books  of  Walker,  Sons  & 
Co.,  when  that  firm  was  formed.  Judah 
promised  Maas  that  he  would  certainly  pro- 
tect the  defendant  in  case  of  disaster  to  the 
firm  of  Walker,  Sons  &  Co.  At  the  time  the 
Goldsmith  note  was  thus  converted,  the  con- 
dition of  Walker,  Sons  &  Co.  was  precarious, 
if  the  firm  was  not  insolvent.  Before  the 
conversion  of  the  railroad  bonds,  Judah 
pledged  to  the  defendant  certain  stocks  be- 
longing to  himself  for  the  debt  due  to  it  by 
Walker,  Sons  &  Co.;  and  it  is  apparent  that 
Judah  was  constantly  being  pressed  by  the 
defendant  to  make  payments  on  tbe  firm's 
debt  to  it,  and  that  Maas,  being  the  acting 
cashier  of  the  defendant,  knew,  from  the 
state  of  the  account  which  the  firm  kept 
with  the  defendant,  that  it  was  substantially 
without  available  funds.  In  none  of  the 
transactions  between  the  defendant  and  Ju- 
dah in  regard  to  the  Goldsmith  note  and  the 
bonds  was  the  receipt  or  certificate  which 


had  been  sent  to  the  plaintiff  redelivered  to 
the  defendant,  and  the  defendant  knew  that 
it  had  gone  into  the  hands  of  the  plaintiff, 
because  it  had  been  sent  to  her  by  mail  dl- 
rectly  from  the  defendant  In  Bank  y.  Gra- 
ham, 100  T7.  S.  699,  one  Graham  had  depos« 
ited  in  a  national  bank  certain  bonds  of  the 
United  States  for  safe-keeping,  and  had  re- 
ceived from  the  cashier  a  receipt  setting 
forth  that  fact,  and  that  the  bonds  were  to 
be  redelivered  on  the  return  of  tbe  receipt. 
Before  and  after  that  time  tbe  officers  of  the 
bank  were  accustomed  to  receive  such  depos- 
its from  others,  and  they  were  entered  in  • 
book  kept  by  the  bank.  The  bonds  werei 
stolen  from  the  custody  of  the  bank  through^ 
its  gross  negligence.  On  this  Btate*Df  facts,* 
this  court  said,  (page  702:)  "If  a  bank  be 
accustomed  to  take  such  deposits  as  the  one 
here  in  question,  and  this  is  known  and  ac- 
quiesced in  by  the  directors,  and  the  property 
deposited  is  lost  by  the  gi-oss  carelessness  d! 
the  bailee,  a  liability  ensues  in  like  manser 
as  if  the  deposit  had  been  authorized  by  the 
terms  of  the  charter."  In  support  of  this 
proposition  tbe  court  cited  the  cases  of  Foster 
V.  Bank,  17  Mass.  479;  Bank  t.  Smith,  62  Pa. 
St  47;  Scott  V.  Bank,  72  Pa.  St.  471;  Bank 
T.  Graham,  79  Pa.  St  106;  Turner  v.  Bank, 
26  Iowa,  562;  Smith  v.  Bank,  99  Mass.  605; 
Bank  v.  Schley,  58  Ga.  869. 

We  are  of  opinion  that  the  execution  of 
the  receipt  or  certificate  in  question,  and  Its 
transmission  by  mail  directly  by  the  defend- 
ant to  the  plaintiff,  created  the  relation  of 
bailor  and  bailee  between  her  and  the  defend- 
ant, and  made  it  an  act  of  gross  negligence 
for  tbe  defendant  to  deliver  or  dispose  of  or 
appropriate  the  securities  in  question  on  tbe 
sole  request  of  Judah.  and  without  her  direct 
authority.  Under  tbe  circumstances  of  the 
case,  the  receipt  having  been  made  out  by 
Maas,  the  assistant  cashier,  and  sent  by  liim 
to  the  plaintiff,  on  the  request  of  Judah  made 
on  her  behalf,  the  statement  in  the  receipt 
that  Judah,  agent  for  the  plaintiff,  had 
placed  tbe  securities  with  the  defendant  on 
special  deposit,  must  be  regarded  as  virtually 
a  statement  that  the  plaintiff,  by  Judah,  as 
her  agent,  had  placed  the  securities  with  it 
on  special  deposit.  Maas'  statement,  in  Ilia 
testimony,  is  that  Judah  came  to  him  while 
he  was  in  the  discharge  of  his  duties  in  the  1 
bank,  "and  said  he  wanted  a  receipt,  or  a  ' 
statement,  rather,  of  what  securities  be  had 
there  on  special  deposit,  to  send  to  Mrs. 
Walker  in  Philadelphia.  •  *  *  He  said 
Mrs.  Walker  wanted  to  know  whatshe  held. 
*  *  *  About  that  time,  on  our  special- 
deposit  book,  these  bonds  and  note  and  stock 
mentioned  in  said  receipt  were  entered  as 
deposited  by  G.  H.  Judah,  agt.  Mrs.  Eliza 
Walker."  Mnas  further  states  that  Judah 
never  exhibited  any  autliority  to  him  or  to 
the  bank  to  dispose  of  tbe  note  and  tbe  bondsgg 
and  securities  mentioned  in  the  certiflcateJi 
which  was  sent  to  Mrs.  Walker.  *  Judah  tes-* 
tifies  that  tbe  instrnctions  of  the  plaintiff  to 
him  did  not,  directly  or  indirectly,  authorize 
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Urn  to  pledge  anj  bonds  or  securities  ob- 
tained with  hpr  money  for  bis  own  debts  or 
the  debts  of  others,  and  that  his  power  was 
limited  to  invest  her  moneys  for  her  exclu- 
sive benefit  and  use.  It  is  very  clear  that 
Judah  had  no  power,  eltherin  fact  or  In  law, 
to  pledge  the  Goldsmith  note  as  security  for 
an  existing  debt  of  Walker,  Sons  &  Co.  to  the 
defendant.  Such  act  was  not  an  investment 
of  the  trust  fund,  and  the  offlcera  of  the  de- 
fendant knew  that  it  was  not.  Duncan  v. 
Jaudon,15  Wall.  165;  Smith  v.  Aver,  101  U. 
8.  820;  Bank  v.  Insurance  Co.,  104  TJ.  S.  54; 
Shaw  v.  Spencer,  100  Mass.  882;  Loring  v. 
Brodie.  134  Mass.  453.  It  is  urged  on  the 
part  of  the  defendant  that  Judah,  as  agent  of 
the  plaintiff,  collected  the  book-accounts  of 
Walker  Bros.  &  Co.;  that  he  deposited  the 
moneys  collected  with  the  defendant,  to  his 
credit  as  guardian;  that  out  of  those  funds 
be  made  loans  to  Walker,  Sons  &  Co.,  to 
which  the  plaintiff  did  not  object,  and  that 
be  bought  the  securities  in  question  with 
moneys  belonging  to  the  same  fund.  Bat 
from  the  fact  that  the  plaintiff  had  lent  to 
the  firm  of  Walker,  Sons  &  Co.  other  moneys, 
it  does  not  follow  that,  after  the  giving  of 
the  receipt  in  question,  authority  from  her  to 
dispose  of  the  securities  so  placed  with  the 
defendant  on  special  deposit  is  to  be  inferred. 
Her  demand  upon  the  defendant,  through  Ju- 
dah, for  the  receipt  showing  the  special  de- 
posit, and  the  sending  of  such  receipt  direct- 
ly to  her  by  the  defendant,  changed  the  rela- 
tions of  herself  and  Judah  and  the  defendant 
to  the  securities  deposited.  The  defendant 
knew,  as  well  as  did  Judah,  that  an  Invest- 
ment of  the  proceeds  of  any  of  the  securities 
in  a  loan  to  Walker,  Sons  &  Co.  was  not  a 
safe  Investment  It  also  knew  that  the  ap- 
propriation of  the  proceeds  of  the  Goldsmith 
note  towards  paying  a  debt  due  to  It  by  Walic- 
er.  Sons  &  Co.  was  an  unlawful  appropria- 
tion; and  that  the  securities  covered  by  the 
receipt  were  held  as  investments,  and  were 
the  property  of  the  plaintiff.  So  far  as  the 
collection  of  the  Interest  on  the  Goldsmith 
«  note  and  on  the  bonds  was  concerned,  when 
^  the  moneys  collected  in  fact  reached  the  plain- 
*  tiff,  the  transactions*were  completed,  and  no 
argument  can  be  drawn  from  them  in  sup- 
port of  any  implied  authority  to  Judah  or  to 
the  defendant  to  divert  or  appropriate  the 
principal  of  the  securities. 

The  views  above  stated,  as  applicable  to 
the  Goldsmith  note,  apply  also,  very  largely, 
to  the  $5,200  of  bonds.  Under  the  terms  of 
the  receipt  the  plaintiff  was  the  bailor  and 
the  defendant  was  the  bailee  in  respect  of  the 
bonds,  equally  with  the  note.  The  defend- 
ant was  not  the  bailee  of  Judah,  so  as  to  be 
anthorized  to  deliver  the  bonds  to  Judah 
without  the  authority  of  the  plaintiff.  The 
defendant  had  no  right  to  deliver  the  bonds 
to  Judah  when  it  knew  that  Judah  intended 
to  deliver  them  to  the  Bank  of  Commerce  as 
collateral  security  for  a  loan  of  money  to  be 
made  by  that  bank  to  Walker,  Sons  &  Co. ; 
and  this,  without   regard   to  the  question 


wliether  or  not  the  defendant  was  to  receive, 
or  did  receive,  any  part  of  the  money  trar- 
rowed  from  the  Bank  of  Commerce.  Judah 
applied  to  the  defendant  for  a  loan  of  money 
for  Walker,  Sons  &  Co.  on  the  bonds.  Maas, 
representing  the  defendant,  declined  to  make 
the  loan.  On  receiving  such  refusal,  Judah 
stated  to  Maas  that  he  could  probably  get  the 
money  at  the  Bank  of  Commerce.  After- 
wards he  called  upon  Maas  for  the  bonds, 
and  told  him  he  had  got  the  money  at  the 
Bank  of  Commerce;  and  Maas  knew  when 
he  handed  the  bonds  to  Judah  that  Judah 
received  them  with  a  view  to  a  loan  to  be 
made  by  that  bank  to  Walker,  Sons  &  Co., 
and  Maas  also  knew  at  that  time  that  Jud.-th 
was  the  agent  of  Walker,  Sons  &  Co.  By  the 
face  of  the  receipt  the  defendant  recognized 
the  plaintiff  as  the  true  owner  of  the  bonds, 
her  name  being  mentioned  in  it;  and  it  was 
capable  of  no  other  construction  than  that 
the  plaintiff  owned  the  securities  mentioned. 
Knowing,  from  what  passed  between  Maas 
and  Judah,  that  the  bonds  were  to  be  used 
to  raise  money  for  the  benefit  of  Walker, 
Sons  &  Co.,  and  knowing  that  such  use  was 
an  improper  disposition  of  the  bonds,  unless 
the  transaction  werealflrmatively  and  direct- 
ly sanctioned  by  the  plaintiff,  the  defendant 
became  a  parfy  to  the  misappropriation  of 
the  bonds.  It  is  immaterial,  in  this  view, 
whether  or  not  the  defendant  received  any^ 
portion  of  the  money  loaned  by  the  Bank  of  g 
Commerce  on  the  security  of  the  bonds.*  It* 
results  from  these  views  that  the  decree  of 
the  circuit  court  must  be  reversed,  and  the 
case  be  remanded  to  that  court,  with  a  direc- 
tion to  enter  a  decree  in  favor  of  the  plain- 
tiff, not  only  for  the  amount  of  the  Gold- 
smith note,  namely,  $5,000,  with  interest 
from  November  1,  1881,  but  al.so  for  the 
proper  value  of  the  85,200  of  bonds,  with 
proper  interest,  such  value  and  interest  to  be 
ascertained  by  the  circuit  court,  and  the 
plaintiff  to  recover  costs  in  this  court  on  both 
appeals,  and  costs  in  the  circuit  court. 


(UO  u.  s. 
Ukited  States  v.  Fuji. 


280) 


(April  8, 188S.) 

Cbimikal  Law— SnspBNBioN  or  ExBoonox— Kv- 
nor  ON  Jddqmbnt. 

Defendant  was  fonnd  guilty,  and  motions  In 
arrest  of  judgment  and  for  a  new  trial  were  de- 
nied, and  Judgment  rendered,  sentencing  the  de- 
fendant. During  the  same  term  an  oraer  was 
entered  suspending  execution  until  the  next  term 
of  court.  Held,  that  the  suspension  of  the  exe- 
cution, without  any  motion  pending  to  rehear, 
reconsider,  or  modify,  gave  the  court  no  juris- 
diction at  the  suoceeoing  term  to  set  aside  the 
judgment  and  the  order  overruling  the  motion 
to  arrest,  and  a  certifloate  of  division  of  opinion 
upon  a  motion  then  made  In  arrest  of  the  judg- 
ment will  be  dismissed. 

On  a  Certificate  of  Division  in  Opinion  b^ 
tween  the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  Middle  District  of  Ten- 
nessee. 

8oL  Qen.  Jenks,  for  the  United  States.  /. 
P.  Murray,  for  defendant.         ^  ^  i 
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Miller,  J.  The  defendant  below,  who  is 
the  defendant  here,  was  tried  in  the  circuit 
court  of  the  United  States  for  the  Middle  dis 
trict  of  Tennessee  upon  an  indictment  charg- 
ing him  with  falsely  malting  and  forging  an 
affidavit  of  John  Frogge  and  others  in  rela* 
H  tion  to  a  claim  for  a  pension.  The  jury  by 
S  their  verdict  found  him  guilty.    His  counsel 

*  then  entered  a  motion«in  arrest  of  judgment 
upon  the  alleged  insufiBciency  of  the  indict- 
ment, which  motion  was  overruled  by  the 
court.  Thereupon  the  defendant  moved  for 
a  new  trial,  which  was  refused,  and  judg- 
ment rendered  sentencing  the  defendant  to 
be  confined  in  the  jail  of  Davidson  county  for 
three  months,  and  to  forfeit  and  pay  to  the 
United  States  a  6ne  of  $250,  and  the  costs,  for 
which  execution  should  issue,  and  the  defend- 
ant be  confined  until  said  fine  and  costs  were 
paid,  or  be  was  otherwise  discharged  by  due 
course  of  law.  All  this  appears  by  the  rec- 
ord to  have  been  done  on  the  29th  day  of 
October,  1884,  and  on  the  Slst  day  of  the 
same  month  the  following  order  was  made: 
"United  States  vs.  S.  H.  Pile.  No.  8,690. 
Came  the  U.  S.  att'y  and  the  deft,  in  proper 
person,  and  upon  application  of  the  deft,  the 
execution  of  the  judgment  heretofore  entered 
herein  is  suspended  until  the  fourth  Monday 
In  November  next,  upon  defendant  entering 
into  recognizance  for  his  appearance  at  that 
date.  And  thereupon  came  John  C.  Wright, 
who,  with  defendant,  acknowledged  himself 
indebted  to  the  United  States  in  the  sum  of 
92,000,  conditioned  upon  the  appearance  of 
defendant  on  the  fourth  Monday  of  Novem- 
ber to  abide  by  and  perform  the  judgment  of 
the  court,  and  that  he  shall  not  depart  with- 
out leave  of  the  court.  On  Nov.  24th,  1884, 
on  motion  of  defendant,  the  execution  of  the 
judgment  herein  was  suspended  until  the 
next  term  of  the  court."  At  the  subsequent 
term,  April  23,  1885,  the  following  proceed- 
ings were  had :  "United  States  vs.  S.  H.  Pile. 
No.  3,690.  Upon  sufficient  grounds  appear- 
ing to  the  court,  the  judgment  of  fine  and 

R  imprisonment  pronounced  in  this  cause  at  the 
Jilast  term,  and  the  judgment  rendered  at  the 

*  last  term  of  this'court  on  the  motion  in  ar- 
rest of  judgment  overruling  the  same,  are 
hereby  set  aside  and  for  notliing  held.  And 
thereupon  comes  the  defendant,  by  his  coun- 
sel,  before  the  circuit  and  district  judges,  and 
moved  that  the  judgment  in  this  case  be  ar- 
rested, and  for  causes  sets  forth  the  follow- 
ing: (1)  The  indictment  does  not  aver  any 
speciSc  intent  to  defraud  the  United  States  or 
ether  party.  (2)  Theindictment  is  delusive, 
uncertain,  repugnant,  or  inconsistent.  And 
the  motion  coming  on  for  argument  before 
the  honorable  the  judges  aforesaid,  and  they 
beiog  unable  to  agree  as  to  whether  the  said 
motion  is  weU  taken  or  not,  but  having  di- 
vided in  opinion  touching  the  same,  at  the 
leanest  of  the  counsel  of  the  defendant  a  cer- 
tificate of  division  is  filed  by  the  said  judges, 
which  is  ordered  to  be  made  part  of  the  rec- 
ord in  this  case;  and  no  further  steps  will  be 
taken  in  this  case  till  the  supreme  court  shall 


have  adjudicated  the  question  in  said  certifi- 
cate set  forth.  The  district  attorney  ex- 
cepted to  the  order  of  the  court  setting  aside 
the  judgment  of  the  court  rendered  at  the 
last  term,  overruling  the  motion  of  defend- 
ant to  arrest  the  judgment,  and  to  the  sign- 
ing of  division  of  opinion  at  this  term  of  the 
court.  It  is  ordered  that  the  clerk  certify  the 
entire  record  of  this  cause  to  the  supreme 
court.  It  is  further  ordered  that  defendant 
enter  into  bond,  with  good  security,  in  the 
penal  sum  of  two  thousand  dollars,  condi- 
tioned that  he  make  his  personal  appearance 
at  the  federal  court-room  in  Nashville  on  the 
first  day  of  April  term  of  said  circuit  court, 
188(5,  then  and  there  to  abide  the  further  or- 
der of  said  circuit  court.  The  defendant  ob- 
jects to  the  copying  of  any  part  of  the  record 
not  authorized  by  law  or  the  rules  of  the  su- 
preme court."  The  judges  thereupon  certi- 
fied to  this  conrt  that  they  were  divided  in 
opinion  upon  the  question  of  whether  the 
motion  in  arrest  of  Judgment  should  be  al- 
lowed. 

We  are  of  opinion  that  the  case  here  mustA 
be  dismissed.  When  the  circuit  court  had| 
entered  its  judgment  against  the'defendant* 
for  an  imprisonment  of  3  months,  and  a  fine 
of  8250,  and  had  overruled  the  motion  in  ar- 
rest of  judgment  and  for  a  new  trial,  it  had 
finally  disposed  of  the  case.  No  new  motion 
was  made  at  that  term  of  the  court  for  any 
further  consideration  of  the  matter,  and  the 
judgment  thus  entered  was  final.  It  is  true 
that  the  court  made  an  order,  upon  the  ap- 
plication of  the  defendant,  by  which  the  exe- 
cution of  that  judgment  was  suspended  un. 
til  the  fourth  Monday  in  Novemlier,  which 
was  during  the  same  term,  and  that  on  the 
24th  of  November  another  order  was  entered 
still  further  suspending  its  execution  until 
the  next  term  of  the  court.  But  we  do  not 
consider  that  this  order  for  the  suspension  of 
such  execution  set  the  judgment  aside,  or 
was  founded  on  any  further  motion  to  re- 
consider that  judgment.  Although  the  mere 
execution  of  it  was  suspended  until  the  next 
term  of  the  court,  the  judgment  remained  in 
full  force,  with  no  proceeding  pending  to  re- 
hear, reconsider,  or  modify  it.  At  the  suc- 
ceeding April  term  the  court  entered  the  or-  ^ 
der  above  quoted,  that  the  judgment  of  fine  . 
and  imprisonment,  and  that  upon  overruling 
the  motion  in  arrest  of  judgment,  be  set  aside 
and  for  nothing  held;  whereupon  the  ques- 
tions above  stated  were  argued  upon  the  mo- 
tion in  arrest  of  judgment,  and  the  certificate 
of  division  made  by  the  two  judges  on  the 
question  of  granting  the  motion.  We  do  not 
understand  that  the  court  at  that  time  had 
any  further  jurisdiction  of  the  case.  There 
was  no  motion  continued  from  the  last  term ; 
there  was  no  application  or  proceeding  pend- 
ing from  the  last  term,  nor  anything  coming 
over  from  it,  except  the  suspension  of  exe- 
cution. This  did  not  leave  the  power  of  the 
court  to  reconsider  the  whole  case  still  open. 
As  it  was  not  a  case,  therefore,  for  a  division 
of  opinion,  in  which  either  tbQ  court  or  the 
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drcnit  judge  (who  did  not  sit  upon  tbe  trial) 
had  any  power  to  act,  we  consider  that  there 
Is  nothing  before  this  court,  and  the  case 
must  be  dismissed  here.  The  certiflcate  of 
division  related  to  a  matter  in  which  they 
had  no  right  to  act  or  to  make  such  a  certifl- 
cate. It  therefore  brings  nothing  before  this 
court  for  review,  and  tbe  case  is  dismissed 
for  want  of  jurisdiction. 


<1»  TJ.  8.  238)  '■~^~ 

BomxEB  et  al.  e.  Domingubz.* 

(April  1, 1889.) 

1.  PcBLio  Lauds — Ubzioax  Qkakts — TSxaaassn 

or  CONFIBMATIOK. 

No  title,  whether  perfect  or  tnohoate,  to  land 
in  California,  dependent  npon  Spanish  or  Mexl- 
fiaa  grants,  can  he  of  any  validity  which  has  not 
been  submitted  to  and  oonflrmed  by  the  board  of 
eomniissloners,  provided  for  that  vnrpose  by  act 
Cone.  March  8, 1851,  or.  if  rejected  Dy  that  board, 
oonflrmed  by  the  distriot  or  inpteme  ooort  of  tbe 
United  States  on  appeal. 

t.  TBB1.TIB8— JDIUSDIOTIOX  OV  COITBTS. 

The  supreme  oonrt  has  no  power  to  set  itself 
up  as  the  Instmmentality  for  enforcing  the  pro- 
visions of  a  treaty  with  a  foreiani  nation  wbioh 
the  government  of  the  United  States,  as  a  sov- 
*itign  power,  ohooses  to  disregard. 

In  Error  to  tbe  Suprane  Court  of  tbe  State 
of  California. 

/.  M.  QtteheU,  for  plaintiffs  in  error.    A 
L.  Bhode$,  for  defendant  in  error. 

MnxER,  J.  This  ia  a  writ  of  error  to  the 
supreme  court  of  the  state  of  Cal  if omia.  Tbe 
acUon  was  in  the  nature  of  ejectment,  brought 
in  the  superior  court  of  the  county  of  Los 
Angeles  by  Domlnga  Dominguez  against 
Bilgldo  Botiller  and  others,  to  recover  pos- 
■easion  of  a  tract  of  land  situated  in  said 
eounty,  known  as  "Bancbo  Las  Yirgenes." 
Tbe  title  of  the  plaintiff  was  a  grant  claimed 
to  have  been  made  by  the  government  of 
Mexico  to!Nemecio  Dominguez  and  Domingo 
Carrillo,  on  the  lat  day  of  October,  1834,  but 
no  claim  under  this  grant  had  ever  been  pre- 
vented for  confirmation  to  the  board  of  land 
oonunissioners,  appointed  under  the  act  of 
congress  of  March  3,  1851,  (9  St.  631,)  "to 
ascertain  and  settle  the  private  land  claims 
in  tbe  state  of  California, "  and  no  patent  had 
ever  issued  from  the  United  States  to  any  one 
for  the  land,  or  for  any  part  of  it.  It  ap- 
i>eared  that  the  defendants,  Botiller  and  oth- 
ers, prior  to  the  commencement  of  the  action, 
had  settled  upon  and  severally  were  in  the 
occupancy  of  tbe  respective  parcels  or  tracts 
0«f  land  claimed  by  them,  and  had  improved 
*J  ind  cultivated  the  same,  and  were  in  the  pos- 
•  lession  thereof,  with  ttie'purpose  and  inten- 
tion of  holding  and  improving  the  several 
tracts  of  land  so  severally  held,  as  pre-emp- 
tion or  homestead  settlers,  claiming  the  same 
to  be  public  lands  of  tbe  United  States.  It 
was  shown  that  they  were  competent  and 
proper  persons  to  make  pre-emptions  or 
iiomestead  claims,  and  that  the  land  in  con- 
•roversy  was  within  the  territorial  limits  of 
vbe  so-called  "Bancho  Las  Yirgenes."    On 


>  Beversing  18  Fac.  Rep.  6SB, 


I  this  state  of  facts  the  judge  of  the  Inferior 
court  instructed  the  jury  as  follows:  "First. 
It  is  made  my  duty  to  construe  the  written 
instruments  received  in  evidence  in  this  case, 
and  to  declare  ttieir  legal  effect.  I  therefore 
instruct  you  that  the  documents,  plaintiff's 
Exhibits  A  and  B,  and  tbe  acts  evidenced 
thereby  under  the  Mexican  law  in  force  at 
the  time  they  were  made,  constituted  a  per- 
fect grant,  and  operated  to  vest  in  the  gran- 
tees therein  named  all  the  right,  title,  and 
interest  of  the  Mexican  government.  They 
vested  as  much  title  under  the  laws  of  Mex- 
ico in  the  grantee  as  does  a  patent  from  the 
United  States  to  the  patentee  under  our  sys- 
tem of  government.  Second.  The  title  to 
the  land  by  grant  from  Mexico  being  perfect 
at  the  time  of  the  acquisition  of  California  by 
the  United  States,  the  grantee  was  not  com- 
pelled to  submit  the  same  for  confirmation  to 
the  board  of  commissioners,  established  by 
the  act  of  congress  of  March  3, 1851,  nor  did 
the  grantee,  Nemecio  Dominguez,  forfeit  the 
land  described  in  tbe  grant  by  a  failure  to 
present  his  claim  for  conflrmation  before  said 
board  of  commissioners,  and  the  title  so  ac- 
quired by  the  grantee  may  be  asserted  by  him 
or  bis  successor  in  interest  in  the  courts  of 
this  country."  To  this  ruling  and  instruc- 
tion the  defendants  excepted.  Judgment  was 
rendered  for  plaintiff,  which  was  afiBrmed  by 
tbe  supreme  court  of  the  state  of  California, 
and  to  that  judgment  this  writ  of  error  i8_ 
directed.    13  Pac.  Bep.  685.  % 

'  The  principal  error  assigned,  and  the  only* 
one  necessary  to  be  considered  here,  is  in  the 
following  language:  "The  court  erred  in 
holding  that  under  tbe  said  act  of  congress  of 
March  3.  1851,  it  was  not  necessary  for  each 
and  every  person  claiming  lands  in  California 
by  virtue  of  any  right  or  title  derived  from 
the  Spanish  or  Mexican  governments  to  pre- 
sent such  claim  to  the  board  of  land  commis- 
sioners appointed  under  said  act. "  Tbe  ques- 
tion presented  is  an  important  one  in  refer-n 
ence  to  land  titles  in  the  state  of  California,^ 
and  is  entitled  to  oui'serious  consideration.* 
Although  it  has  been  generally  supposed  that 
nearly  all  the  private  claims  to  any  of  the 
lands  acquired  by  the  United  States  from 
Mexico  by  the  treaty  of  peace  made  at  tbe 
close  of  the  Mexican  war  have  been  presented 
to  and  passed  upon  by  the  board  of  commis- 
sioners appointed  for  that  purpose  by  the  act 
of  1851,  yet  claims  are  now  often  brought  for- 
ward which  have  not  been  so  passed  upon  by 
that  board,  and  were  never  presented  to  it 
for  consideration;  and  if  the  proposition  on 
wliich  the  supreme  court  of  California  decided 
this  case  is  a  sound  one, — namely,  that  the 
board  constituted  under  that  act  had  no  ju- 
risdiction of,  and  could  not  by  their  decree 
affect  in  any  manner,  a  title  which  had  been 
perfected  under  the  laws  of  tbe  Mexican  gov- 
ernment prior  to  the  transfer  of  the  country 
to  the  United  States, — it  is  impossible  to  tell  to 
what  extent  such  claims  of  perfected  titles 
may  be  presented,  even  in  cases  where  the 
property  itself  has  by  somet)ody  >el8e  beep 
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troaght  before  that  board  and  possed  npon. 
The  propoBitlon  seems  to  have  been  occasion- 
ally ttie  subject  of  comment  in  the  sapreme 
court  of  California  in  the  early  days,  after  the 
land  commission  had  ceased  to  exist,  and  it 
has  also  been  frequently  cousidered  in  decis- 
ions of  this  court  of  the  same  period.  It  is 
niged  very  forcibly  by  counsel  for  the  plain- 
tiff in  error  that  this  court  has  fully  decided 
against  it  in  several  well-considered  cases, 
and  that  previous  to  the  case  of  Minturn  v. 
Brower,  24  Cal.  644,  the  decisions,  or  at  least 
the  intimations,  of  the  supreme  court  of  Cali- 
fornia were  also  against  the  doctrine.  By 
the  treaty  of  peace,  known  as  that  of  Guada- 
Inpe  Hidalgo,  of  February  2, 1848,  (9  St  922,) 
which  closed  the  controversies  and  the  war 
between  the  United  States  and  Mexico,  a 
cession  was  made  of  a  very  large  territory  by 
the  government  of  Mexico  to  the  government 
of  the  United  States.  This  was  a  transfer  of 
the  political  dominion  and  of  the  proprietary 
interest  in  this  land,  but  the  government  of 
Mexico  caused  to  be  inserted  in  the  instrn- 
ment  certain  provisions  intended  for  the  pro- 
^tection  of  private  property  owned  by  Mexi- 
Jeans  within  this  territoiy  at  the  time  the 
•  treaty  was  made;  and  it  may  be*conoeded 
that  the  obligation  of  the  United  States  to 

five  such  protection,  both  by  this  treaty  and 
y  the  law  of  nations,  was  perfect.  That 
portion  of  this  territoiy  which  afterwards  be- 
came a  part  of  the  United  States,  under  the 
designation  of  the  "State  of  California,"  had 
been  taken  possession  of  during  the  war,  in 
the  year  18w.  Most  of  it  was  in  a  wild  state 
of  nature,  with  very  few  resident  white  per- 
sons, and  very  little  land  cultivated  within 
its  Ibnits.  Article  11  of  the  treaty  describes 
it  in  the  following  language:  "Considering 
that  a  great  part  of  the  territories  which,  by 
the  present  treaty,  are  to  be  comprehended 
for  the  future  within  the  limits  of  the  United 
States,  is  DOW  occupied  by  savage  tribes,  who 
will  hereafter  be  under  the  exclusive  control 
of  the  government  of  the  United  States,  and 
whose  incursions  within  the  territory  of 
Mexico  would  be  prejudicial  in  the  extreme, 
it  is  solemnly  agreed  that  all  such  incursions 
shall  be  forcibly  restrained  by  the  govern- 
ment of  the  United  States  whensoever  this 
may  be  necessary."  This  extract  from  the 
treaty  shows  the  character  of  the  country 
which  was  acquired  by  the  United  States  un- 
der that  instrument. 

Yery  soon  after  the  American  army  took 
possession  of  California,  in  1846,  it  was  dis- 
covered that  rich  mines  of  the  precious  met- 
als were  abundant  in  that  country,  and  a 
rush  of  emigration  almost  unparalleled  in 
history  to  that  region  cummenced,  which 
was  continued  from  tliat  time  on  for  many 
years.  It  was  in  this  condition,  as  to  popu- 
lation, of  the  territory  itself,  with  a  proprie- 
tary title  in  the  United  States  to  a  vast  re- 
gion of  country  included  within  its  limits,  in 
which  miners,  ranchmen,  settlers  under  the 
Mexican  church  authorities,  and  claimants 
under  Mexican  grants  were  widely  scattered, 


that  the  stateof  California  was  admitted  Int* 
the  Union,  and  the  necessity  was  presented 
for  ascertaining  by  some  means  the  validity 
of  the  claims  of  private  individuals  within 
its  boundaries,  and  to  establish  them  as  dis- 
tinct from  the  lands  which  belonged  to  the^ 
government.  To  this  end  congress  passed  aj 
statute  on  the  8d  day  of  March,  1851,*entitled* 
"An  act  to  ascertain  and  settle  the  private 
land  claims  in  the  state  of  California."  9 
St.  631.  The  first  section  of  that  statute 
reads  as  follows:  "Section  1.  That,  for  the 
purpose  of  ascertaining  and  settling  private 
land  claims  in  the  state  of  California,  a  com- 
mission shall  be,  and  is  hereby,  constituted, 
which  shall  consist  of  three  commissioners, 
to  be  appointed  by  the  president  of  the  Unit- 
ed States,  by  and  with  the  advice  and  con- 
sent of  the  senate,  which  commission  shaU 
continue  for  three  years  from  the  date  of  this 
act,  unless  sooner  discontinued  by  the  presi- 
dent of  the  United  States."  Several  of  the 
succeeding  sections  are  devoted  to  providing 
for  officers,  declaring  their  duties,  directing 
the  mode  of  taking  depositions,  and  regulat- 
ing the  sessions  of  the  commissioners,  the 
administration  of  oaths,  and  other  matters. 
The  eighth  section  is  as  follows:  "Sec.  8. 
That  each  and  every  person  claiming  lands 
in  California  by  virtue  of  any  right  or  title 
derived  from  the  Spanish  or  Mexican  govern- 
ment shall  present  the  same  to  the  said  com- 
missioners, when  sitting  as  a  board,  together 
with  such  documentary  evidence  and  testi- 
mony of  witnesses  as  the  said  claimant  relies 
upon  in  support  of  such  claims;  and  it  shall 
be  the  duty  of  the  commissioners,  when  the 
case  is  ready  for  hearing,  to  proceed  promptly 
to  examine  the  same  upon  such  evidence,  and 
npon  the  evidence  produced  in  behalf  of  the 
United  States,  and  to  decide  upon  the  valid- 
ity of  the  said  claim,  and.  within  thirty  days 
after  such  decision  is  rendered,  to  certify  the 
the  same,  with  the  reasons  on  which  it  is 
founded,  to  the  district  attorney  of  the  Unit- 
ed States  in  and  for  the  district  in  which 
such  decision  shall  be  rendered. "  The  ninth 
and  tenth  sections  provide  for  appeals  by  the 
daimsnt  and  by  the  government  from  the 
decisions  of  this  commission,  first  to  the  dis- 
trict court  of  the  United  States  within  that 
district,  and  from  thence  to  this  court.  The 
eleventh  section,  prescribing  the  rule  by 
which  the  commissioners  shadl  decide  these 
cases,  is  as  follows:  "Sec.  11.  That  the 
commissioners  herein  provided  for,  and  then 
district  and  supreme  courts,  in  deciding  on^ 
the  validlty'of  any  claim  brought  before* 
them  under  the  provisions  of  this  act,  shall 
be  governed  by  the  treaty  of  Guadalupe  Hidal- 
go, the  law  of  nations,  the  laws,  usnges,  and 
customs  of  the  government  from  which  the 
claim  is  derived,  the  principles  of  equity,  and 
the  decisions  of  the  supreme  court  of  the 
United  States,  so  far  as  they  are  applicable." 
Section  13  declares:  "That  all  lands,  the 
claims  to  which  have  been  Anally  rejected  by 
the  commissioners  in  manner  herein  provid- 
ed, or  which  shall  be  finally  decided  to  be  in- 
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valid  bjrth*  district  or  snpreme  court;  and 
all  lands,  the  claims  to  which  shall  not  have 
been  presented  to  the  said  commissioners 
within  two  years  after  the  date  of  this  act, 
shall  be  deemed,  held,  and  considered  as  part 
of  the  public  domain  of  the  United  States; 
and  for  all  claims  finally  confirmed  by  the 
said  commissioners,  or  by  the  said  district  or 
supreme  court,  a  patent  shall  issue  to  the 
claimant  upon  his  presenting  to  the  general 
land-ofBce  an  authentic  certificate  of  such 
confirmation,  and  a  plat  or  survey  of  the  said 
land,  duly  certified  and  approved  by  the  sur- 
veyor general  of  California,  whose  duty  it 
shall  l^  to  cause  all  private  claims  which 
shall  be  finally  confirmed  to  he  accurately 
surveyed,  and  to  furnish  plats  of  the  same," 
etc.  "Sec.  15.  That  the  final  decrees  ren- 
dered by  the  said  commissioners,  or  by  the 
district  or  supreme  court  of  the  United 
States,  or  any  patent  to  be  Issued  under  this 
act,  shall  be  conclusive  between  the  United 
States  and  the  said  claimants  only,  and  shall 
not  affect  the  interests  of  third  persons." 

Two  propositions  under  this  statute  are 
presented  by  counsel  in  support  of  the  decis- 
ion of  the  supreme  couit  of  California.  The 
first  of  these  is  that  the  statute  itself  is  in- 
valid, as  being  in  conflict  with  the  provisions 
of  the  treaty  with  Mexico,  and  violating  the 
protection  which  was  guarantied  by  it  to  the 
proper^  of  Mexican  citizens,  owned  by  them 
at  the  date  of  the  treaty,  and  also  in  conflict 
with  the  rights  of  property  under  the  consti- 
tution and  laws  of  the  United  States,  so  far 
as  it  may  effect  titles  perfected  under  Mexico. 
t.The  second  proposition  is  that  the  statute 
^was  not  intended  to  apply  to  claims  which 
•  were  supported  by  a  complete  and  perfect*tl- 
Ue  from  the  Mexican  government,  but,  on 
the  contrary,  only  to  such  as  were  imperfect, 
inchoate,  and  equitable  in  their  character, 
without  l>eing  a  strict  legal  title.  With  re- 
gard to  the  first  of  these  propositions  it  may 
be  said  that  so  far  as  the  act  of  congress  is  in 
conflict  with  the  treaty  with  Mexico,  that  is 
a  matter  in  which  the  court  is  ))ound  to  fol- 
low the  statutory  enactments  of  its  own  gov- 
ernment. If  the  treaty  was  violated  by  this 
general  statute,  enacted  for  the  purpose  of 
ascertaining  the  validity  of  claims  derived 
from  the  Mexican  government,  it  was  a  mat- 
ter of  international  concern,  which  the  two 
states  must  determine  by  treaty,  or  by  such 
other  means  as  enables  one  state  to  enforce 
upon  another  the  obligations  of  a  treaty. 
This  court,  in  a  class  of  cases  like  the  pres- 
ent, has  no  power  to  set  itself  up  as  the  in- 
strumentality for  enforcing  the  provisions  of 
a  treaty  with  a  foreign  nation  which  the 
government  of  the  United  States,  as  a  sover- 
eign power,  chooses  to  disregard.  The  Chero- 
kee Tobacco,  11  Wall.  616;  Taylor  v.  Mor- 
ton, 2  Curt.  454;  Head  Money  Cases,  112  U. 
8.  580,  598,  5  Sup.  Ct.  Rep.  247;  Whitney  v. 
Eobertson,  124  U.  8.  190,  195,  8  Sup.  Ct. 
Bep.  456.  The  more  important  question, 
however,  is,  does  the  statute,  in  its  provisions 
tar  the  establishment  and  ascertainment  of 


private  land  claims  In  that  country  which 
was  derived  from  Mexico,  apply  to  such  as 
were  perfected  according  to  the  processes 
and  laws  of  Mexico  at  the  time  the  treaty  was 
entered  into,  or  is  it  limited  to  those  imper- 
fect and  inchoate  claims  where  the  initiation 
of  the  proceedings  necessary  to  secure  a  legal 
right  and  title  to  the  property  had  been  com- 
menced, but  had  not  been  completed?  There 
is  nothing  in  the  language  of  the  statute  to 
imply  any  such  exclusion  of  perfected  claims 
from  the  jurisdiction  of  the  commission. 
The  title  of  the  act,  so  far  as  it  can  be  relied 
on,  repels  any  such  distinction ;  it  is  "to  as- 
certain and  settle  the  private  land  claims  in 
the  state  of  California;"  and  the  first  section, 
above  quoted,  uses  the  same  terms,  "that, 
for  the  purpose  of  ascertaining  and  settling 
private  land  claims  in  the  state  of  Californiat 
a  commission  shall  be,  and  is  hereby,  consti- 
tuted," etc.  The  eighth  section,  which  pre-g 
scribes  the  functions  of  the  court,  and  itsf 
duties,  says  "that  each  and  every*  person* 
claiming  lands  in  California  by  virtue  of  any 
right  or  title  derived  from  the  Spanish  or 
Mexican  government  sliall  present  the  same 
to  the  said  commissioners  when  sitting  as  a 
board,  *  *  *  and  it  shall  be  the  duty  of 
the  commissioners,  when  the  case  is  rwdy 
toT  hearing,  to  proceed  promptly  to  examine 
the  same,"  etc.  In  all  this  there  is  no  bint 
or  attempt  at  any  distinction,  as  to  the  claims 
to  be  presented,  between  those  which  are  per- 
fect and  those  which  are  imperfect  in  their 
character.  On  the  contrary,  the  language 
of  the  eighth  section  is  as  precise  and  com- 
prehensive as  it  could  well  be  made,  in  that 
it  includes  every  person  claiming  lands  in 
California  "by  virtue  of  any  right  or  title  do* 
rived  from  the  Spanish  or  Mexican  govern* 
ment."  The  fifteenth  section  declares  that 
the  finaldecreee  rendered  in  such  cases,  or  any 
patent  issued  under  the  act,  "shall  be  con- 
clusive between  the  United  States  and  the 
said  claimants  only;"  that  is  to  say,  it  shall 
be  conclusive  on  the  United  States  and  on 
the  claimants,  but  it  shall  not  conclude  the 
rights  of  anybody  else,  if  in  a  position  to  con- 
test  the  action  of  the  board.  It  is  not  possi- 
ble, therefore,  from  the  language  of  this  stat- 
ute, to  infer  that  there  was  in  the  minds  of 
its  framers  any  distinction  as  to  the  jurisdic- 
tion they  were  conferring  upon  this  board, 
between  claims  derived  from  the  Spanish  or 
Mexican  government,  which  were  perfect 
under  the  laws  of  those  governments,  and 
those  which  were  incipient,  imperfect,  or  in- 
choate. Undoubtedly,  under  the  powers 
which  these  commissioners  had  to  examine 
into  the  existing  claims,  there  would  be  a 
difference  in  the  principles  of  decision  which 
they  would  apply,  as  to  their  validity,  be- 
tween a  perfected  title  nnder  the  Mexican 
government  and  one  which  was  merely  in> 
cipient,  and  which  the  board  might  reject  as 
unworthy  of  confirmation  for  many  reasons. 
Of  this  the  statute  takes  no  note,  except  that 
it  provides  that  the  principles  on  which  the 
commissioners  are  to  act  shall  be  th(»e  men* 
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ft  tloned  In  fhe  eleTenth  section,  above  quoted. 
Si  Nor  is  tliere  any  reason,  in  the  policy  npon 

*  wbicli  tlie'statute  is  founded,  and  the  pur- 
poses it  was  intended  to  subserve,  why  this 
distinction  should  be  made.  Obviously  it 
was  not  Intended  to  adjust  or  settle  titles  be- 
tween private  citizens  making  claim  to  the 
same  lands.  It  is  equally  clear  that  the  main 
purpose  of  the  statute  was  to  separate  and 
distinguish  the  lands  which  the  United  States 
owned  as  property,  which  could  be  sold  to 
others,  either  absolutely  or  by  permitting 
them  to  settle  thereon  with  pre-emption 
rights,  or  which  could  be  reserved  from  pul>- 
lic  sale  entirely,  from  those  lands  which  be- 
longed, either  equitably  or  legally,  to  private 
parties  under  a  claim  of  right  derived  from 
tbeSpanish  or  Mexican  governments.  When 
this  was  done  the  aim  of  the  statute  was  at- 
tained. The  order  of  the  commissioners  or 
the  decree  of  tile  court  established  as  between 
tbe  United  States  and  the  private  citizen  the 
validily  or  the  invalidity  of  such  claims,  and 
enabled  tbe  government  of  the  United  States, 
oat  of  all  its  vast  domain,  to  say,  "This  is 
my  property,"  and  also  enabled  the  claimant 
onder  Uie  Mexican  government  who  had  a 
jnst  claim,  whether  legal  or  equitable,  to  say, 
"This  is  mine."  This  was  the  purpose  of 
the  statute;  and  it  was  equally  important  to 
the  object  which  the  United  States  had  in  tbe 
passage  of  it,  that  claims  under  perfect  grants 
from  tbe  Mexican  government  should  be  es- 
tablished, as  that  imperfect  claims  sboald  be 
eetablisbed  or  rejected. 

The  superior  force  which  is  attached,  in 
the  argument  of  counsel,  to  a  perfect  grant 
from  tbe  Mexican  government  bad  its  just 
Influence  in  the  board  of  commissioners,  or 
In  the  courts  to  which  their  decisions  could 
be  carried  by  appeal.  If  the  title  was  per- 
fect, it  would  there  be  decided  by  a  court  of 
competent  jurisdiction,  holding  that  the 
claim  thus  presented  was  valid;  if  it  was 
not,  then  it  was  the  right  and  the  duty  of 
that  court  to  determine  whether  it  was  such 
a  claim  as  the  United  States  was  bound  to  re- 
spect, even  though  it  was  not  perfect  as  to 
all  the  forms  and  proceedings  under  which  it 
was  derived.  So  that  the  superior  value  of 
a  perfected  Mexican  claim  had  the  same  in- 
efluence  in  a  court  of  justice  which  is  now 
g  set  up  for  it  in  an  action  where  the  title  is 

*  cont^ted.  'Nor  can  it  be  said  that  there  is 
anything  unjust  or  oppressive  in  requiring 
tbe  owner  of  a  valid  claim,  in  that  vast 
wilderness  of  lands  unclaimed  and  unjustly 
claimed,  to  present  his  demand  to  a  tribunal 
possessing  all  the  elements  of  judicial  func- 
tions, with  a  guaranty  of  judicial  proceed- 
ings, so  that  his  title  could  be  established  if 
it  was  found  to  be  valid,  or  rejected  if  it  was 
invalid.  We  are  unable  to  see  any  injustice, 
any  want  of  constitutional  power,  or  any  vio- 
lation of  the  treaty,  in  the  means  by  which 
the  United  States  undertook  to  separate  tbe 
lands  in  which  it  held  the  proprietary  inter- 
est from  those  which  belonged,  either  equi- 
tably or  by  a  strict  legal  title,  to  private  per- 


sons. Every  person  owning  land  or  other 
property  is  at  idl  times  liable  to  be  called  into 
a  coart  of  justice  to  contest  his  title  to  it. 
This  may  be  done  by  another  individual,  or 
by  the  government  under  which  he  lives.  It 
is  a  necessary  part  of  a  free  government,  in 
which  all  are  equally  subject  to  tbe  laws, 
that  whoever  asserts  rights  or  exercises  pow- 
ers over  property  may  be  called  before  the 
proper  tribunals  to  sustain  them.  No  doubt 
could  exist,  and  none  whatever  would  have 
been  suggested,  if  this  statute,  instead  of  re- 
quiring the  individual  claimants  to  take  no- 
tice that  they  were  called  upon  to  establish 
their  title  and  to  come  forward  and  do  so, 
had  provided  that  the  United  States  should 
sue  everybody  who  was  found  in  possession 
of  any  land  in  California  at  the  time  the 
treaty  was  made,  and  thus  compel  him  to 
produce  his  title,  if  he  had  any.  Such  suits 
would  have  been  sustained,  without  hesita- 
tion, as  being  legal,  constitutional,  and  ac- 
cording to  right.  "VVliat  difference  can  it 
make,  then,  that  the  party  who  is  supposed 
to  possess  all  the  evidences  which  exist  to 
support  his  claim  is  called  upon  to  come  be- 
fore a  similar  tribunal  and  establish  it  by  a 
judicial  proceeding?  It  is  beyond  question 
that  the  latter  mode  is  the  more  appropriate 
one  to  carry  out  the  object  intended,  and  bet- 
ter calculated  to  save  time  and  expense,  both 
to  the  government  and  to  the  party,  and  to 
arrive  at  safe  and  satisfactory  conclusions. 
The  government  of  the  United  States,  when^ 
it  came  to  the  consideration  of  this  statute,|2 
was  not  without  large*;xperience  in  a  some-* 
what  similar  class  of  cases  arising  under  the 
treaties  for  tbe  purchase  of  Florida  from 
Spain  and  of  the  territory  of  Louisiana  from 
France.  In  the  latter  case,  particularly,  a 
very  much  larger  number  of  claims  by  pri- 
vate individuals  existed  to  the  soil  acquired 
by  tbe  treaty,  some  of  whom  resided  on  the 
land  which  they  claimed,  while  others  did 
not;  and  the  titles  asserted  were  as  diverse 
in  their  nature  as  those  arising  under  the 
cession  from  Mexico.  The  territory  of  Lou- 
isiana was  held  for  many  years  by  Spain, 
then  by  France,  and  the  mode  of  acquiring 
rights,  claims,  and  titles  to  the  public  lands 
hwl  been  pursued  according  to  the  forma 
prescribed  by  those  two  governments,  w 
that,  upon  its  transfer  to  the  United  Statn, 
congress  was  engaged  for  a  long  series  of 
years  in  the  business  of  establishing  tbe 
valid  claims,  and  rejecting  those  which  were 
invalid.  There  were  in  those  cases  many 
titles  which  had  been  perfected  under  the 
Spanish  and  French  laws,  as  well  as  those 
which  were  in  the  most  incipient  stage  of  tbe 
assertion  of  rights. 

It  is  not  protitable,  perhaps,  to  go  Into  the 
details  of  the  various  acts  of  congress  passed 
upon  the  subject,  most  of  which  were  en- 
acted in  the  interest  of  private  claimants,  and 
many  of  which  were  designed  to  remove  the 
bar  which  bad  come  to  exist  by  reason  of  de- 
lays and  failures  to  comply  with  the  statutes 
in  regard  to  the  presentation  of  such  claims. 
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Congresd  appointed  commissioners  to  investi- 
gate claims,  who  were  to  report  to  tbat  body, 
and  generally  reserved  ttie  right  of  rejecting 
or  confirming  those  reports.  They  changed 
the  form  and  the  number  of  these  officers, 
the  rales  by  which  they  should  be  guided, 
and  the  times  limited  for  the  assertion  of 
private  land  claims.  Indeed,  it  is  almost 
safe  to  say  that  some  legislation  may  still  be 
wanting,  and  may  still  be  Iiad,  to  do  justice 
to  unfortunate  parties  who  have  thus  far  not 
obtained  the  advantages  of  establishing  their 
rights.  The  wisdom,  therefore,  of  the  present 
act  in  regard  to  the  land  claims  in  California 
is  manifest  by  a  comparison  with  those  earlier 
statutes  in  which  congress  undertook  to  do 
«|the  same  thing  which  it  desired  to  do  in  the 
gact  of  1851,  but  which  failed  for  want  of  a 

*  dear,  satisfactory,  and  simple  mode  of  doing 
it,  by  bringing  all  the  parties  before  a  tribunal 
essentially  judicial  in  its  character,  whose  de- 
cisions should  be  flnal  without  further  refer- 
ence to  congress.  But  to  have  the  benefit  of 
the  superiority  of  the  plan  of  1851  over  for- 
mer modes  of  establisiung  private  rights  to 
lands  acquired  by  treaty,  the  later  statute 
must  be  carried  out  in  accordance  with  the 
intention  found  in  its  provisions.  This  view 
has,  we  think,  been  es^blished,  and  prevailed 
without  limitation  or  contradiction  in  the  de- 
cisions of  this  court  from  the  earliest  period 
irhen  it  could  be  raised  here  under  the  statute. 
In  the  case  of  Fremont  v.  U.  S..  17  How. 
542,  558.  the  supreme  court,  in  the  opinion 
delivered  by  Chief  Justice  Tanet,  said :  "It 
irill  be  seen,  from  the  quotation  we  have 
made,  tbat  the  eighth  section  embraces  not 
only  inchoate  or  equitable  titles,  but  legal 
titles  also,  and  requires  them  all  to  undergo 
examination,  and  to  be  passed  upon  by  the 
court.  The  object  of  this  provision  appears 
to  be  to  place  the  titles  to  land  in  California 
upon  a  stable  foundation,  and  to  give  the 
parties  who  possess  them  an  opportunity  of 

g lacing  them  on  the  records  of  the  country 
\  a  manner  and  form  that  will  prevent 
future  controversy.  In  this  respect  it  differs 
from  the  act  of  1824,  under  which  the  claims 
in  Louisiana  and  Florida  were  decided.  The 
jurisdiction  of  the  court  in  these  cases  was 
confined  to  inchoate  equitable  titles,  which 
required  some  other  act  of  the  government 
to  vest  in  the  party  the  legal  title  or  full 
j  ownership.  If  be  claimed  to  have  obtained 
from  either  of  the  former  governments  a  full 
and  perfect  title,  he  was  left  to  assert  it  in 
the  ordinary  forms  of  law,  upon  the  docu- 
ments under  which  he  claimed.  The  court 
had  no  power  to  sanction  or  confirm  it  when 
proceeding  under  the  act  of  1824,  or  the  sub- 
sequent laws  extending  its  provisions."  In 
the  subsequent  case  of  U.  S.  v.  Fossatt,  21 
How.  445.  447,  this  proposition  is  repeated 
in  the  most  emphatic  language,  as  follows: 
a  "The  matter  submitted  by  congress  to  the 
M  inquiry  and  determination  of  the  board  of 

•  commissioners  by  the  act  of'March  3,  1851, 
(9  St.  at  Large,  p.  632,  §  8,)  and  to  the  courts 
of  the  United  States  on  appeal,  by  tbat  act 
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and  the  act  of  August  81,  1852,  (10  St.  at 
Large,  p.  99,  §  12,)  are  the  claims  <  of  each 
and  every  person  in  California,  by  virtue  of 
any  right  or  title  derived  from  the  Spanish 
or  Mexican  government.'  And  It  will  be  at 
once  understood  that  these  comprehend  all 
private  claims  to  land  in  Califurnia.  The 
effect  of  the  inquiry  and  decision  of  these 
tribunals  upon  the  matter  submitted  is  flnal 
and  conclusive.  If  unfavorable  to  the  claim- 
ant, the  land  'shall  be  deemed,  held,  and 
considered  as  a  part  of  the  public  domain  of 
the  United  States;'  but,  if  favorable,  the  de- 
crees rendered  by  the  commissioners  or  the 
courts  'shall  be  conclusive  between  the 
United  States  and  the  claimants.'  These 
acts  of  congress  do  not  create  a  voluntary 
jurisdiction  that  the  claimant  may  seek  or 
decline.  All  claims  to  land  that  are  with- 
held from  the  board  of  commissioners  during 
the  legal  term  for  presentation  are  treated  as 
non-existent,  and  the  land  as  belonging  to 
the  public  domain."  In  the  case  of  U.  S.  t. 
Castillero,  2  Bhick,  17,  158,  it  was  said: 
"Power  to  decide  upon  the  validity  of  any 
claim  presented  to  land  in  California,  by 
virtue  of  any  right  or  title  derived  from  the 
Spanish  or  Mexican  government,  as  matter 
of  original  jurisdiction,  is,  by  the  act  of  the 
3d  of  March,  1851,  exclusively  conferred 
upon  the  commissioners  appointed  under  the 
first  section  of  that  act."  In  the  case  of 
Newhall  v.  Sanger,  92  U.  8.  761,  764,  it  was 
said,  in  speaking  of  the  statute  of  1851,  tbat 
"claims,  whether  grounded  upon  an  inchoate 
or  a  perfected  title,  were  to  be  ascertained 
and  adequately  protected."  We  will  only 
refer  to  one  other  case,  that  of  More  v.  Stein- 
bach,  127  U.  S.  70,  81,  8  Sup.  Ct.  Kep.  1067, 
(decided  at  the  last  term,)  where  the  whole 
subject  was  carefully  reviewed  in  the  opinion 
of  Mr.  Justice  Tteld.  In  regard  to  the 
question  now  before  us  the  court  in  that 
opinion  said:  "It  follows  from  what  is  thus 
said  that  it  would  be  a  sufficient  answer  to« 
the  contention  of  the  defendants  that  theS 
'grant  under  which  they  claim  to  have  ao-*' 
quired  a  perfect  title  conferred  none.  The 
grantees  were  not  invested  with  such  title, 
and  could  not  be,  without  an  official  delivery 
of  possession  under  the  Mexican  government, 
and  such  delivery  was  not  had,  and  could  not 
be  had,  after  the  cession  of  the  country,  ex- 
cept by  American  authorities  acting  under  a 
law  of  congress.  But  independently  of  this 
consideration,  and  assuming  tbat  the  title 
under  the  grant  was  perfect,  the  obligation 
of  the  grantee  was  none  the  less  to  present 
his  claim  to  the  board  of  land  commissioners 
for  examination.  The  ascertainment  of  ex- 
isting claims  was  a  matter  of  vital  impor- 
tance to  the  government  in  the  execution  of 
its  policy  respecting  the  public  lands,  and 
congress  might  well  declare  tliat  a  failure  to 
present  a  claim  should  be  deemed  an  aban- 
donment of  it,  and  tbat  the  lands  covered  by 
it  should  be  considered  a  part  of  the  public 
domain." 
It  is  said  by  counsel  for  defendant  in  error 


Digitized  by 


Google 


580 


8UPBEME  COURT  REP0HTER,V0L.9. 


that  there  would  never  have  been  any  doubt 
upon  this  question  were  it  not  for  certain 
dicta  In  the  cases  here  referred  to.  We  are 
anable  to  perceive  any  sufficient  reason  for 
calling  these  expressions  of  the  court,  whose 
judgment  must  be  final  on  the  subject, 
"dicta,"  for  we  feel  bound  to  say  that  they 
were  observations  pertinent  to  the  matter 
under  consideration,  and  seem  to  have  met 
the  entire  approbation  of  the  court  in  whose 
behalf  they  were  uttered;  and  as  they  em- 
braced a  very  considerable  period  of  time. 
during  which  a  contrary  opinion  would  have 
saved  much  labor  to  the  court,  we  must  be- 
lieve that  the  opinions  thus  expressed  with- 
out variation  were  the  well-considered  views 
of  this  court  when  they  were  delivered.  A 
careful  examination  of  the  decisions  of  the 
supreme  court  of  California  on  this  subject 
will  show  that,  if  they  do  not  absolutely  sup- 
port this  view,  they  contain  nothing  con- 
trary to  it  until  the  case  of  Minturn  v. 
Brower,  24  Cal.  644.  That  court,  in  the  case 
of  Teschemacher  v.  Thompson,  18  Cal.  11, 
said:  "By  the  act  of  March  3, 1851,  the  gov- 
ernmenthas  afforded  the  means  of  protecting 
all  titles,  legal  or  equitable,  acquired  previ- 
u  ous  to  the  cession.  Its  power  to  thus  pro- 
gvlde  *  *  •  results  from  the  fact  that  it 
*  is  sovereign  and  supreme  as  to  all'matters 
connected  with  the  treaty  and  the  enforce- 
ment of  the  obligations  incurred  tliereunder. 
*  *  *  It  must  determine  for  itself  what 
claims  to  property  existed  at  the  date  of  the 
treaty."  And  so  in  Semple  t.  Hagar,  27 
Cal.  168,  shortly  after  the  decision  of  Min- 
turn V.  Brower,  supra,  the  court  used  the  fol- 
lowing language:  "The  court  will  take  ju- 
dicial notice  that,  according  to  the  provisions 
of  the  act  of  congress  of  March  S,  1851,  every 
person  claiming  lands  in  California,  by  virtue 
of  any  right  or  title  derived  from  the  Span- 
ish or  Mexican  government,  should  present 
his  petition  for  the  confirmation  of  his  title 
to  the  board  of  land  commissioners,  and  that 
such  proceedings  must  be  had  thereupon,  be- 
fore said  board  or  the  district  or  supreme 
court  of  the  United  States,  that  a  final  decree, 
confirming  the  title  of  the  claimant  to  the 
land,  must  be  entered  before  the  patent  for 
the  land  could  be  issued.  A  patent  could 
not  be  issued  for  the  land  claimed  under  a 
Mexican  grant  unless  such  proceedings  were 
first  had  for  the  confirmation,  and  it  is  not 
pretended  that  they  were  not  had  in  respect 
to  the  Jimeno  grant.  The  patent  was  issued 
only  in  pursuance  of  the  decree  of  confirma- 
tion, and  for  the  purpose  of  carrying  it  into 
effect."  These  cases  show  that  the  doctrine 
has  not  been  considered  as  well  settled  in 
California  against  the  views  herein  expressed 
until  the  case  now  before  us,  or,  rather,  un- 
til that  of  Phelan  v.  Poyoreno,  74  Cal.  448, 
18  Fac.  Bep.  681,  and  16  Pac.  Bep.  241,  was 
decided,  which  is  referred  to  by  the  court  as 
the  foundation  of  its  judgment  in  the  present 
action.  That  case  was  argued  before  a  com- 
mission of  the  supreme  court,  whose  judg- 
ment was  adopted  by  the  supreme  court  of 


the  state,  under  a  law  of  California,  which 
prescribes  this  mode  of  appellate  jurisdiction. 
Upon  the  mere  question  of  authority  these 
decisions  of  the  supreme  court  of  the  United 
States,  and  of  the  supreme  court  of  Califor- 
nia, would  be  decisive  against  tlie  judgment 
of  the  latter  court  in  this  case;  but  we  are 
quite  satisfied  that  upon  principle,  as  we 
have  attempted  to  show,  there  can  be  no 
doubt  of  the  proposition  that  no  title  to  land- 
in  California   dependent  upon  Spanish  orjj 
Mexican  grants  can  be  of  any*validity  whlch^ 
has  not  been  submitted  to  and  confirmed  by 
the  board  provided  for  that  purpose  in  the 
act  of  1851,  or,  if  rejected  by  that  board, 
confirmed  by  the  district  or  supreme  court  of 
the  United  States.    This  proposition  requires 
that  the  judgment  of  the  supreme  court  of 
California,  in   the   case   before  us,  be  re- 
versed.   It  is  accordingly  so  ordered,  and  . 
the  case  remanded  to  that  court  for  further  ) 
proceedings  in  conformity  with  this  opinion. 


(IM  u.  8.  MI) 

AiiT  et  al.  V.  OiTT  of  Watertown. 

(No.  196.) 

(April  8, 1889.) 

1.  Writs— Sbuvicb  or  Pbocxbs— HtnnoiPAi,  Coa> 

FORATIOSS— RbSIONATION  OF  If^TOB. 

Tbe  charter  of  s  dtj  (Laws  Wis.  1885)  pro- 
vided that  service  of  process  in  aotlona  agabut 
the  dty  might  be  made  by  leavtag  a  copy  of  the 
process  with  tbe  mayor.  P.  &  L.  Laws  1871,  a 
9M,  provided  that  tbe  resignation  of  the  mayor 
shoiud  be  in  writing,  and  filed  with  the  attr  clerk, 
and  should  take  effect  at  the  time  of  filing  th» 
same.  Held,  that  servloe  could  not  be  bad  by 
leaving  a  copy  with  him  after  he  had  filed  ma 
resignation. 

9.  Sajol 

The  general  statutes  of  the  state  and  the  dty 
charter  having  designated  a  particular  officer 
with  whom  the  process  might  he  left,  servioa 
could  not  he  had  by  leaving  a  oopy  with  any  oth- 
er officer. 

8.  Bamb. 

Laws  Wis.  1879,  a 40,  provides  that  "the  boaid 
of  street  commissioners  of  said  d^,  and  the 
chairman  of  said  board,  shall  have  oonearrent 
power  with  the  mayor  and  common  ooonoil  of 
said  city  in  the  appointment  of  inspectors  and 
clerks  of  elections,  and  shall  have  all  other  pow- 
ers conferred  bv  law  upon  said  mayor  and  com- 
mon council,  snbject  to  the  control  of  said  oon- 
mon  council,  except  the  power  of  levying  taM*. " 
Held,  that  tms  act  did  not  give  the  (Wurman  of 
the  board  of  street  commissioners  power  to  re- 
ceive service  of  process  against  the  olty. 

4.  SAitB— Fbderai.  Coubts— FouAwnto  Snua 
Fraoticb. 

Under  Rev.  St  U.  a  $  914,  requiring  the  prao> 
Uoe,  pleading,  and  forma  and  modes  of  proceed- 
ing in  dvil  causes,  other  than  equity  and  adntl- 
nuW  causes,  in  the  dronit  and  d&triot  oonrts,  to 
conform,  as  near  as  may  be,  to  the  praotioa, 
pleading,  and  forms  and  modes  of  proceeding 
in  like  causes  in  the  state  courts  of  the  stats 
within  which  the  drouit  and  distriot  oourts  are 
held,  the  mode  of  service  of  process  is  governed 
by  the  state  law  and  practice. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Wisconsin. 

Qeorge  P.  Miller,  for  plaintiffs  in  error. 
Daniel  Hall  and  George  W.  Bird,  for  da- 
fendant  in  error. 


I 


Bbaolet,  J.  *  The  principal  question  In* 
this  case  is  whether  the  defendant,  the  dty 
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of  Watortown,  was  served  with  process  in 
the  snit  so  as  to  give  the  court  below  juris- 
dictloD  over  it.  In  order  to  undeistand  the 
bearing  of  the  facts  of  the  case,  it  will  be 
M  necessary  to  give  a  brief  abstruct  of  the  laws 
gof  Wisconsin  which  relate  to  it,  and  these 
*  are  mostly  to  be  found  in  the*charter  of  the 
olty  of  Watertown.  and  the  acts  supplemen- 
tary thereto.  The  state  laws  are  referred  to 
because  they  govern  the  practice  of  the  fed- 
eral courts  in  the  matter  under  consideration. 
By  the  fifth  section  of  the  act  of  June  1. 1872. 
(Bev.  St.  §  914,)  it  is  declared  that  "the 
practice,  pleadings,  and  forms  and  modes  of 
proceeding  in  civil  causes,  other  than  equity 
and  admiralty  causes,  in  the  circuit  and 
district  courts,  shall  conform,  as  near  as  may 
be,  to  the  practice,  pleadings,  aud  forms  and 
modes  of  proceeding  existing  at  the  time  in 
I  like  causes  in  the  courts  of  record  of  the 
state  within  which  such  circuit  or  district 
courts  are  held."  Were  it  not  for  this  stat- 
ute, the  circuit  coui-ts  themselves  could  pre- 
scribe by  general  rule  the  mode  of  serving 
process  on  corporations  as  well  as  on  other 
persons.  By  the  temporary  process  act  of 
September  29. 1789,  (1  St.  93,)  if  not  other- 
wise provided,  the  forms  of  writs  and  execu- 
tions (except  their  style)  and  modes  of  pro- 
cess in  the  circuit  and  district  courts  in  suits 
at  common  law  were  directed  to  be  the  same 
as  In  the  supreme  courts  of  the  states  respect- 
ively. By  the  permanent  process  act  of 
May  8, 1792,  (1  St.  275,)  it  was  enacted  that 
the  forms  of  writs,  executions,  and  other  pro- 
cess, and  the  forms  and  modes  of  proceeding. 


as  directed  by  the  act  of  1789,  subject  to  such 
alterations  and  additions  as  the  said  courts 
should  deem  expedient,  or  to  such  regula- 
tions as  the  supreme  court  of  the  United 
States  should  think  proper  by  rule  to  pre- 
scribe to  any  circuit  or  district  court.  So 
that  the  practice  in  United  States  courts  in 
the  old  states  was  made  to  conform  to  the 
state  practice,  as  it  was  In  1789,  subject  to 
altoration  by  rule  of  court.  In  1828  a  law 
was  passed  adopting  for  the  federal  courts  in 
the  new  states,  admitted  since  1789,  the 
forms  of  process,  and  forms  and  modes  of 
proceeding,  of  the  highest  courts  of  those 
states  respectively,  us  then  existing,  subject 
to  alteration  by  the  courts  themselves  or  the 
supreme  court  of  the  United  States.  4  St. 
278.  By  the  act  of  August  1,  1842,  the  pro- 
visions of  the  act  of  1828  were  extended  to 
«the  states  admitted  iu  the  intermediate  time. 
MTbis  review  of  the  statutes  shows  that  after 
•  1792  it  was'always  in  the  power  of  the  courts 
by  general  rules  to  adapt  their  practice  to  the 
exigencies  and  conditions  of  the  times.  But 
the  statute  of  1872  is  peremptory,  and  what- 
ever belongs  to  the  three  categories  of  prac- 
tice, pleading,  and  forms  and  modes  of  pro- 
ceeding, must  conform  to  the  state  law  and 
the  practice  of  the  state  courts,  except  where 
congress  itself  has  legislated  upon  a  particu- 
lar subject,  and  prescribed  a  rule;  then,  of 
eourset  the  act  of  congress  is  to  be  followed 


in  preference  to  the  laws  of  the  state.  With 
re^urd  to  the  mode  of  serving  mesne  process 
upon  corporations  and  other  persons,  congress 
has  not  laid  down  any  rule;  and  hence  the 
state  law  and  practice  must  be  followed. 
There  can  be  no  doubt,  we  think,  that  the 
mode  of  service  of  process  is  within  the  cate- 
gories named  in  the  act.  It  is  part  of  the 
practice  and  mode  of  proceeding  in  a  suit. 

Assuming,  therefore,  that  the  question  is 
one  to  be  governed  by  the  local  or  state  law, 
we  proceed  to  give  an  abstract  of  the  charter 
of  Watertown,  and  such  other  laws  of  Wis* 
consin  as  bear  upon  the  subject.  We  find 
this  mostly  made  to  our  hand  in  the  brief  of 
the  plaintiffs  in  error,  taken  from  the  consol* 
idated  charter  of  1865,  and  it  is  as  follows: 
"Chapter  1,  §  3.  The  said  city  shall  be  divid- 
ed into  seven  wards.  Sec.  4.  The  corporate 
authority  of  said  city  shall  be  vested  in  one 
principal  officer,  styled  the  '  mayor;'  in  one 
board  of  aldermen,  consisting  of  two  mem- 
bers from  each  ward,  who.  with  the  mayor, 
shall  be  denominated  the  common  counciL 

*  *  *  Sec.  5.  The  annual  election  for 
ward  and  city  officers  shall  be  held  on  the 
first  Tuesday  of  April  of  each  year.  *  •  « 
Sec.  6.    *    *    *    All  elective  officers,  except 

*  *  *  aldermen,  shall,  unless  otherwise 
provided,  hold  their  respective  offices  for  one 
year,  and  until  their  successors  are  elected 
and  qualified.  Sec.  7.  In  the  event  of  a  va- 
cancy in   the   office   of   mayor,  alderman. 

*  *    *    the  common  council  shall  order  a 
new  election.    *    •    •»    "Chapter  2,  §  2. « 
The  mayor,  when  present,  shall  preside  overg 


in  suits  at  common  law,  should  be  the  same  the  meetings  of  the  common  council,  and  shall 


take  care  that  the  laws  of  the  state  and  the 
ordinances  of  the  city,  within  the  corporation, 
are  duly  enforced  and  observed,  and  that  all 
officers  of  the  city  discharge  their  respective 
duties.  He  shall  appoint  the  police  force. 
*  *  *  He  shall  have  a  vote  in  case  of  a 
tie  only.  *  ♦  ♦  Sec.  S.  At  the  first  meet- 
ing of  the  common  council  in  each  year,  or 
as  soon  thereafter  as  may  be,  they  shall  pro- 
ceed to  elect,  by  ballot,  one  of  their  number 
president;  and  in  the  absence  of  tlie  mayor 
the  said  president  shall  preside  over  the 
meetings  of  the  common  council;  and  during 
the  at)sence  of  the  mayor  from  the  city,  or 
his  inability  from  any  cause  to  discharge  the 
duties  of  his  office,  the  president  shall  exe* 
cute  all  the  powers  and  discharge  all  the  du- 
ties of  mayor.  In  case  the  mayor  and  presi- 
dent shall  be  absent  from  any  meeting  of  the 
common  council,  they  shall  proceed  to  elect 
a  temporary  presiding  officer,  who,  for  the 
time  being,  shall  discharge  the  duties  of 
mayor.  The  president,  or  temporary  presid- 
ing officer,  while  presiding  over  the  council 
or  performing  the  duties  of  mayor,  shall  be 
styled  *  acting  mayor.'  and  acts  performed  by 
them  shall  have  the  same  force  and  validity 
as  if  performed  by  the  ma)-or."  "Chapter 
3.  §  3.  The  common  council  shall  have  the 
management  and  control  of  the  finances  and 
of  all  the  property  of  the  city,  and  shall  like- 
wise, in  addition  to  the  powers  herein  vested 
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in  them,  have  full  power  to  make,  enact,  or- 
dain, establish,  publish,  enforce,  alter,  mod- 
ify, amend,  and  repeal  all  such  ordinances, 
rules,  ami  by-laws  for  the  government  and 
good  order  of  the  city,  for  the  suppression  of 
vice  and  immorality,  for  the  pievention  of 
crime,  and  for  the  benefit  of  trade,  commerce, 
and  health.  *  •  *  •»  The  common  coun- 
cil  is  then  given.  Id  26  sections,  the  usual 
powers  which  are  commonly  vested  in  the 
common  councils  of  cities.  "Chapter  5,  §  1. 
•  ♦  •  All  funds  in  the  treasury  ♦  *  • 
shall  be  under  the  control  of  the  common 
council,  and  shall  be  drawn  out  upon  the  or- 
der of  mayor  and  clerk,  duly  authorized  by  a 
vote  of  the  common  council.  ♦  *  ♦ »» 
"Chapter  7,  §  2.  The  common  council  shall 
by  resolution  levy  such  sum  or  sums  of 
money  as  may  be  sufficient  for  the  several 
purposes  for  which  taxes  are  herein  author- 
ized  to  be  levied.  *  ♦  * »  "Chapter  9, 
§  8.  When  any  suit  or  action  shall  be  com- 
menced against  said  city  the  service  thereof 

«  may  be  made  by  leaving  a  copy  of  the  process 

M^ith  the  mayor." 

*  'Chapter  61  of  the  Private  and  Local  Laws 
of  Wisconsin  for  1867  provides:  "Section  1. 
Section  seven  of  the  first  chapter  of  said  act 
(an  act  to  incorporate  the  city  of  AVater- 
towD,  and  the  several  acts  amendatory  there- 
of, chapter  233  of  the  General  Laws  of  1865) 
is  hereby  amended  so  that  it  shall  read  as 
follows:  '  In  the  event  of  a  vacancy  in  the 
office  of  mayor  *  •  *  by  death,  remov- 
al, or  other  disability,  the  common  council 
shall  order  a  new  election.  *  *  *'  In 
case  of  a  vacancy  in  the  office  of  alderman, 
tbemayormayordera  new  election.  •  *  * 
Any  city  officer  who  shall  resign  his  office 
shall  file  with  the  city  clerk  his  resignation  in 
writing,  directed  to  the  mayor,  and  such  res- 
ignation shall  take  effect  from  the  time  of 
filing  the  same." 

Chapter  204  of  the  Private  and  Local  Laws 
of  Wisconsin  for  1871  provides:  "Section  1. 
The  senior  alderman  of  each  ward  of  the  city 
of  Watertown  shall  constitute  aboard  of  street 
commissioners,  who  are  hereby  authorized, 
subject  to  the  regulation  and  control  of  the 
common  council,  to  audit  and  allow  accounts 
against  the  city;  *  *  •  and,  when  al- 
lowed, orders  on  the  treasury  shidl  issue 
therefor;  and  in  case  of  vacancy  in  the  office 
of  mayor,  and  there  is  no  president  of  the 
common  council  to  act,  said  orders  may  be 
signed  by  the  chairman  of  said  board  and  the 
city  clerk.  The  city  clerk  shall  be  the  clerk  of 
said  board,  and  shall  keep  record  of  its  pro- 
ceedings. The  mayor  may  preside  at  the 
meetings  of  said  board,  and  they  may  elect  a 
chairman,  who  shall  preside  in  his  absence. 
f*  *  *  Said  boiurd  shall  have  all  the  pow- 
gers  conferred  upon  the  common  council  by 

*  the  city  charter  in  relation  to  streets  *and 
bridges  and  sidewalks.  ♦  *  ♦  Said  board 
are  also  authorized  to  canvass  the  returns  of 
all  votes  polled  at  the  election  for  city  or 
ward  officers,  and  determine  and  declare  the 
result  of  such  election.    Sec.  2.  In  case  of 


vacancy  in  the  office  of  alderman  tn  any  of 
the  wards,  the  aldermen  remaining  in  office 
shall  have  and  exercise  all  the  powers  of 
street  commissioners  of  the  ward.  The  res- 
ignation of  the  mayor  shall  be  in  writing,  di- 
rected to  the  com  mon  council  or  city  clerk,  and 
filed  with  thecity  clerk,  andshall  takeeffectat 
the  time  of  filing  the  same. "  Chapter  2,  P.  & 
L.  Laws  1872,  amended  said  chapter  as  fol- 
lows: "Section  1.  The  board  of  street  com- 
missioners of  the  city  of  Watertown  shall 
have  all  the  powers  conferred  by  law  upon 
the  common  council  of  said  city,  in  relation 
to  public  schools,  the  police,  fire  department, 
nuisances,  the  regulation  of  slaughter-houses, 
and  the  public  health,  subject  to  the  regala- 
tiou  and  control  of  said  common  council: 
provided  that  said  board  of  street  commis- 
sioners shall  have  no  power  of  levying  taxes 
for  any  purpose  whatever." 

Chapter  46,  Laws  Wis.  1879,  provides: 
"Sec.  2.  The  board  of  street  commissioners 
of  said  city,  and  the  chairman  of  said  board, 
shall  have  concurrent  power  with  the  mayor 
and  common  council  of  said  city  in  the  ap- 
pointment of  inspectors  and  clerks  of  elec- 
tion, and  shall  have  all  other  powers  con- 
ferred by  law  upon  said  mayor  and  common 
council,  subject  to  the  control  of  said  common 
council,  except  the  power  of  levying  taxes, 
which  they  shall  not  have  in  any  case  what- 
ever. Sec.  S.  The  common  council  of  said 
city  may,  in  its  discretion,  in  any  year,  re- 
duce the  amount  of  city  taxes  levied  un- 
der section  three  of  chapter  two  hundred  and 
four  of  the  Private  and  Local  Laws  of  1871, 
and  cause  a  less  sum  than  is  levied  under 
said  section  to  be  placed  In  the  tax-list  for 
collection,  for  that  year,  for  the  several  funds 
of  the  city." 

By  the  Revised  Statutes  of  Wisconsin  of 
1873  the  manner  prescribed  by  law  for  serv- 
ice of  process  on  cities  generally  is  "by  deliv-^ 
ering  a  copy  thereof  to  the  mayor  and  city* 
'clerk."  Rev.  St.  §  2637.    As  there  was  aspe-» 
cial  law  with  regard  to  the  city  of  Water- 
town,  contained  in  its  charter,  requiring  a 
copy  to  be  left  with  the  mayor,  the  general 
law  probably  did  not  supersede  it.    But  as 
the  mayor  must  be  served  with  process,  ac- 
cording to  both  laws,  it  can  make  no  differ- 
ence in  the  disposition  of  the  case  wliicb  is 
assumed  to  prevail. 

We  have  given  these  quotations  more  tolly 
because  the  plaintiffs  in  error  seemed  to  re- 
gard them  as  having  some  importance  in  the 
consideration  of  the  case.  The  facts,  as  dia- 
closed  by  the  record,  are,  briefly,  as  follows: 
On  the  3d  of  March,  1873,  the  plaintiffs,  by 
their  attorneys,  sued  out  a  summons  against 
the  defendant  to  answer  a  complaint  for  a 
certain  money  demand  within  20  days  after 
service  of  the  summons.  On  the  6th  of 
March,  1873,  the  marshal  returned  that  he 
had  that  day  served  the  summons  on  the  city 
by  delivering  a  copy  of  it  to  the  city  clerk  and 
city  treasurer.  The  defendant  appeared  spe- 
cially by  its  attorney,  and  moved  to  set  aside 
the  said  service  on  two  grounds:    (1)  That 
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the  Bummona  was  not  served  on  the  mayor  of 
the  city  as  required  by  its  charter;  (2)  that  it 
was  not  served  on  three  residents  and  free- 
holders of  the  city,  as  provided  by  the  rules 
of  the  court.  Thereupon  the  plaintiff  filed  an 
afBdavit  of  the  marshal,  stating  that  at  the 
time  of  service  of  the  summons  there  was  no 
mayor  or  acting  mayor  of  said  city,  and  had 
been  none  since  the  14th  day  of  February, 
1873,  (the  writ  being  dated  and  issued  the  3d 
day  of  March,  1873.)  The  defendant  filed  a 
<»unter-affldavit  of  the  city  clerk,  stating  that 
he  had  examined  the  records  of  the  city  and 
the  proceedings  of  the  board  of  street  commis- 
sioners for  the  months  of  January,  February, 
March,  and  April,  1873,  and  from  these  it  ap- 
peared that  F.  Kusel,  mayor  of  the  city,  re- 
signed the  office  of  mayor  on  the  30th  of  Jan- 
uary; that  from  thence  to  the  24tb  of  Febru- 
ary, Street  Commissioner  Maak  was  the  chair- 
man of  the  board  of  street  commissioners, 
and  acting  mayor  of  the  city;  that  from  the 
24tb  of  February  to  the  17th  of  March,  Street 
Commissioner  Prentice  was  temporary  cbair- 
«  man  of  said  board  and  acting  mayor;  and  that 
1  on  the  6th  and  8th  of  March,  1873,  said  Fren- 
*  tice  was  acting  mayor.  'Upon  these  affidavits 
the  court,  on  the  8th  of  April,  1873,  being 
of  opinion  that  the  summons  had  not  been 
served  upon  the  defendant  in  the  manner 
prescribed  by  law,  so  as  to  give  the  court  Ju- 
risdiction of  the  defendant,  or  so  as  to  enter- 
tain any  motion  or  proceedings  in  the  case  as 
against  the  defendant,  or  on  its  behalf,  unless 
it  appeared,  made  an  order  authorizing  the 
derk  to  return  the  summons  to  the  marshal, 
to  be  serve<l  on  the  defendant  according  to 
law,  or  for  such  further  action  as  the  defend- 
ant (meaning  the  plaintiffs)  might  direct,  con- 
formably to  law. 

It  does  not  appear  from  the  record  that 
anything  further  was  done  for  nearly  10 
years.  On  the  23d  of  December,  1882.  the 
marshal  made  return  of  service  of  said  sum- 
mons as  follows:  "Served  on  the  within- 
liamed,  the  city  of  Watertown.  by  delivering 
to  Wm.  H.  Eohr.  last  mayor  of  said  city; 
Henry  Bieber,  city  clerk;  Chas.  H.  Gardner, 
eity  attorney,  and  Thomas  Baxter,  last  pre- 
siding oflBcer  for  president  or  ch'm'n)  of  the 
i>oard  of  street  commissioners  of  said  city  of 
Watertown,  each  personally  a  copy  of  the 
within  summons,  and  by  showing  each  of 
them  this  original  summons,  this  23d  day  of 
December,  1882,  the  office  of  mayor  of  said 
city  being  vacant,  and  there  being  no  presi- 
dent of  the  common  council,  or  presiding  of- 
ficer thereof,  in  office. "  Thereupon,  on  June 
19.  1883,  plaintiffs  filed  their  complaint  set- 
ting out  four  bonds  of  $1,000  each,  dated 
June  1,  1856,  issued  by  the  defendant  to  aid 
in  the  construction  of  the  Watertown  & 
Madison  Kailroad,  and  payable  January  1, 
1877,  with  8  per  cent,  interest,  payable  semi- 
annually, upon  presentation  and  surrender 
of  the  interest  warrants  or  coupons  attached 
to  the  bond;  and  setting  forth  also  84  of  such 
•coupons  of  $40  each,  and  demanding  judg- 
ment for  the  amount  of  said  coupons,  $3,360, 


together  with  interest  at  7  per  cent,  on  tbe 
amount  of  each  coupon  from  the  time  it  be* 
came  due.  On  the  same  day,  June  19, 1883. 
plaintiffs  filed  an  affidavit  of  no  answer  or 
appearance,  caused  the  amount  due  on  the  849 
coupons  to  be  computed  by  the  cleric,  and^ 
•thereupon  the  court  rendered  judgment* 
against  the  defendant  by  default  for  the 
amount  so  found  due,  to-wit,  $7,762.44  dam- 
ages and  $49.70  costs.  On  the  27th  day  of 
July,  1883,  the  defendant  appeared  specially 
for  the  purpose,  and  served  notice  of  motion 
to  set  aside  tlie  judgment  and  service  on  the 
ground  that  there  had  been  no  service  of 
summons,  and  the  court  had  no  jurisdiction 
of  defendant  The  motion  was  based  upon 
the  affidavits  of  Henry  Bieber,  Thomas  Bax- 
ter, and  William  H.  Bohr,  showing  the  fol- 
lowing facts:  (1)  That  William  H.  Rohr, 
designated  in  the  marshal's  return  as  the 
"last  mayor  of  said  city,"  was  elected  mayor 
at  the  annual  municipal  election,  April  4, 
1882,  duly  qualified,  and  entered  upon  the 
duties  of  the  office;  and  thereafter,  on  April 
10,  1882,  duly  resigned  the  office,  in  writing, 
directed  to  the  common  council,  and  filed  his 
resignation  with  the  city  clerk,  and  had  not 
since  been  mayor  or  acting  mayor  or  pres- 
ident of  the  common  council.  (2)  That 
Charles  H.  Gardner,  named  in  the  return, 
was  never  attorney  for  defendant  in  this  ac- 
tion, or  authorized  to  appear  or  to  accept,  ad- 
mit or  receive  service  for  it  therein.  (3) 
That  Thomas  Baxter,  designated  in  the  re- 
turn as  "last  presiding  officer  (or  president 
or  ch'm'n)  of  the  boud  of  street  commis- 
sioners of  said  city,"  was  the  senior  alder- 
man of  the  Third  ward,  andas  such  a  mem- 
ber of  the  board  of  street  commissioners  of 
the  city,  from  April  10, 1882,  to  April  7, 1883. 
That  but  one  meeting  of  said  board  was  held 
in  November,  1882,  and  that  was  on  Novem- 
ber 11.  That,  no  mayor  and  no  chairman 
elected  by  the  board  to  preside  at  its  meet- 
ing in  the  mayor's  absence,  being  present, 
William  F.  Voss,  senior  alderman  of  the 
Sixth  ward,  and  a  member  of  the  board,  was 
chosen  by  a  viva  voce  vote  of  the  members 
present  chairman  pro  tern.,  to  preside  at  that 
particular  meeting,  which,  after  the  trans- 
action of  its  business,  adjourned  on  said  11th 
day  of  November,  1882.  That  there  were 
only  three  meetings  of  said  board  in  Decem- 
ber, 1882.  to-wit,  regular  meetings  Decern-^ 
ber  4th  and  18th,  and  a  special  meetings 
December  27tli.  That,  there  being^o  mayor* 
nor  chairman  elected  by  the  board  to  preside 
at  its  meetings  in  the  mayor's  absence,  pres- 
ent at  either  of  said  meetings  of  December 
4th  or  27th,  said  Baxter  was  chosen  at  each 
said  meeting  by  a  viva  voce  vote  of  the  mem- 
bers present  chairman  pro  tem.,  to  preside  at 
that  particular  meeting,  and  that  said  meet- 
ings adjourned  sine  die,  respectively,  on  De- 
cember 4th  and  27th,  after  the  transaction 
of  their  business,  and  that  said  Baxter  ceased 
to  be  such  temporary  chairman  after  tlie  ad- 
journment of  said  meetings.  That  the  meet- 
ing of  December  18tb,  being  without  a  ^uo* 
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mm,  adjoarned  without  the  transaction  of 
any  buainess;  and  that  no  meeting  of  said 
board  was  held  after  December  27th  untilJan- 
naiy  16,  1883.  That  besides  said  two  meet- 
ings in  December,  said  Baxter  had  alternated 
with  other  members  of  said  board  in  being 
chosen  in  like  manner  and  under  lil^e  circum- 
slances  temporary  chairman  to  preside  at 
particalar  meetings  of  said  board,  but  not 
at  said  meeting  of  December  18th,  and  that 
said  board  never  elected,  chose,  or  appointed 
him  chairman  thereof,  or  chairman  to  pre- 
side at  its  meetings  in  the  mayor's  absence, 
and  that  he  nerer  was  such  chairman  or  pre- 
siding officer,  or  anything  more  than  merely 
chairman  j>ro  tempore  of  particular  meetings 
as  above.  (4)  That  no  copy  of  the  summons 
bad  ever  been  delivered  to  the  mayor  of  the 
city,  and  no  summons  in  the  action  served 
on  Uie  dty  or  mayor,  or  anything  done  to- 
wards service,  except  the  deUveryt  Decem- 
ber 23, 1882,  of  four  copies,  one  each  to  the 
derk,  said  Baxter,  Gardner,  and  Bohr,  and 
delivery  March  6,  1873,  of  a  copy  to  Tanck 
and  Meyer,  neither  of  whom  was  mayor,  act- 
ing mayor,  or  president  of  the  common  coun- 
cil. 

The  plaintiff  submitted  two  affidavits  of 
Mr.  Winkler,  by  which  it  appears:  (1)  That 
the  book  in  the  city  clerk's  office  containing 
the  record  of  the  proceedings  of  the  common 
council  and  of  the  board  of  street  commis- 
sioners for  about  five  years  before  January, 
n  1884,  contains  a  record  of  the  meeting  of  the 
N  common  council,  April  11, 1882,  the  last  en- 
*  try  of  which  is,* "the  common  council  ad- 
journed sine  die;"  and  that  there  is  no  fur- 
ther record  of  a  common  councU  meeting 
thereafter  until  after  the  municipal  election 
in  April,  1883;  and  that  immediately  follow- 
ing said  record  commences  the  record  of  a 
meeting  of  the  board  of  street  commissioners, 
April  11, 1882,  which  is  followed  by  the  rec- 
ord of  other  meetings  of  the  board  up  to  De- 
cember 27, 1882,  at  each  of  which  meetings 
some  member  of  the  board,  either  Commis- 
sioner Stacey,  Commissioner  Baxter,  or  Com- 
missioner Yoss  was  chosen  chairman  pro  tern., 
and  the  record  of  the  adjournment  of  each 
meeting  is,  "  on  motion  the  board  adjourned, " 
and  at  one  of  such  meetings  a  resolution  was 
passed  retaining  Mr.  Daniel  HUl  "to  assist 
the  city  attorney  in  the  suits  commenced  by 
E.  Mariner."  (2)  That  accounts  were  au- 
dited at  said  meetings,  and  orders  upon  the 
dty  treasurer  drawn  therefor  on  a  subsequent 
day,  and  signed  by  the  commissioner  who  had 
been  chosen  chairman  pro  tern,  at  the  meet- 
ing auditing  the  accounts;  and  that  the  com- 
mon practice  had  been  to  hold  meetings  of 
the  l)oard  evenings,  prepare  the  orders  on  a 
subsequent  day,  but  bearing  the  date  of  the 
meeting,  and  they  were  then  signed  by  the 
dty  derk  and  chairman  pro  tern,  chosen  at 
such  meeting.  (3)  That  the  city  clerk  said 
that  every  alternate  Monday  had  always,  for 
a  series  of  years,  been  the  regular  time  for 
meetings  of  the  common  council,  if  there  was 
one,  and  of  the  board  of  street  commissioners. 


If  there  was  none.  (4)  The  affiant  states 
further,  upon  information  and  bdief,  tiiat 
for  some  years  prior  to  1879,  and  since,  it  has 
been  the  constant  practice  for  the  common 
council  to  hold  one  meeting  after  the  election 
of  aldermen,  in  April  each  year,  and  then  all 
but  the  senior  aldermen  constituting  the 
board  of  street  commissioners  would  resign, 
and  the  mayor  would  also  resign  at  the  same 
time. 

On  the  hearing  of  the  motion.  May  16, 
1884,  the  court  made  an  order  setting  aside 
the  judgment  "on  the  ground  that  the  sum- 
mons herein  was  not  properly  served  on  said 
defendant,  and  the  court  had  no  jurisdiction 
thereof."    To  review  the  decision  of  the 
court  in  making  that  order  the  plaintiffs  in^ 
error  have  sued  out  the  present  writ  of  error.g 
*rhe  errors  assigned  are:    (1)  Ttiat  the  court* 
had  no  Jurisdiction  or  power  to  vacate  the 
judgment  at  a  subsequent  term;  (2)  that  the 
return  of  the  marshal  showed  a  valid  service 
which  was  not  changed  by  the  affidavits. 

We  have  no  difficulty  with  regard  to  the 
first  question  raised  by  the  plaintiffs  in  error. 
It  is  dear  from  the  record  that  the  applica- 
tion to  set  aside  the  judgment  was  made  at 
the  same  term  it  was  rendered.  The  judg- 
ment was  entered  on  the  19th  day  of  June, 
1883.  During  the  same  term,  as  we  infer» 
(and  it  is  not  disputed,)  namely,  on  the  27th 
of  July,  1883,  the  defendant's  attorneys  gave 
notice  of  a  motion  to  set  aside  the  judgment, 
to  be  heard  on  the  28th  of  August,  and  an- 
nexed to  the  notice  the  affidavits  on  which 
they  relied.  Service  of  this  notice  and  of  the 
affidavits  was  acknowledged  by  the  attorneys 
of  the  plaintiffs  without  objection.  Why 
the  motion  was  not  argued  on  the  28th  of 
August  is  not  shown.  It  was  probably  post- 
poned by  agreement  of  the  parties,  or  at  the 
suggestion  of  the  court.  It  did  not  actually 
take  place  until  May,  1884,  during  the  con- 
tinuance of  the  December  special  term  of 
1883.  The  district  Judge  certifies  that  by 
agreement  of  counsel  and  the  consent  of  the 
court,  it  was  then  heard,  together  with  a  sim- 
ilar motion  in  the  case  of  Worts  and  others 
V.  The  City  of  Watertown,  some  of  the  affi- 
davits being  used  in  both  cases.  From  what 
appears  on  the  face  of  the  record  it  is  to  be 
presumed  that  the  hearing  of  the  motion  was 
continued  by  consent,  or  by  direction  of  the 
court,  from  the  28th  of  August  until  the  fol- 
lowing term,  which  was  the  December  special 
term.  The  objection,  therefore,  of  want  ct 
Jurisdiction  to  set  aside  the  Judgment  on  ac- 
count of  lapse  of  time  is  without  foundation 
in  fact. 

As  we  have  stated,  the  main  question  is 
whether  there  was  legal  service  of  process  on 
the  city.  We  may  dismiss  the  attempt  at 
service  in  March,  1873.  It  was  set  aside  by 
the  court  as  not  made  in  the  manner  pre- 
scribed by  law,  so  as  to  give  the  court  juris* 
diction,  and  the  prosecution  was  dropped  by 
the  plaintiffs.  No  further  steps  were  taken 
until  after  the  lapse  of  nine  years  and  ninejj 
months,  when  a  second  effort  was*  made  to* 
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nerve  the  writ,  upon  which  the  present  pro- 
ceedings arose.  It  cannot  be  pretended  that 
the  action  was  pending  during  that  long  pe- 
riod, without  further  effort  to  procure  a  serv- 
ice of  process.  The  comnion  law  provided  a 
remedy  in  such  cases,  by  a  return  of  non  est 
inventtta,  (or  what  was  equivalent  thereto,) 
and  a  reissue  of  tlie  writ  from  term  to  term, 
until  a  service  could  be  made,  or  by  process 
of  outlawry.  The  issue  of  successive  writs 
kept  the  suit  alive  so  as  to  prevent  the  run- 
ning of  the  statute  of  limitations.  But  the 
making  of  one  spasmodic  and  unsuccessful 
«ffort,  and  then  abandoning  the  case  for  10 
years,  cannot  be  regarded  as  having  any  such 
effect,  unless  aided  by  some  statutory  pro- 
I  vision.  No  such  provision  has  been  cited. 
There  is  a  provision  in  the  Revised  Statutes 
of  Wisconsin  (section  4240)  which  was  ev- 
idently intended  to  meet  such  a  case;  but  no 
attempt  was  made  to  comply  with  it.  The 
flection  referred  to  is  substantially  as  follows: 
"An  attempt  to  commence  an  action  shall  be 
deemed  equivalent  to  the  commencement 
thereof  •  •  ♦  when  the  summons  is  de- 
livered with  the  intent  that  it  shaU  be  actu- 
ally served;  *  •  •  if  a  corporation  or- 
ganized under  the  laws  of  this  state  be  de- 
fendant, to  the  sheriff  or  the  proper  officer 
of  the  county  in  which  it  was  established  by 
law^,  or  where  its  general  business  is  trans- 
acted, or  where  it  keeps  an  office  for  the  trans- 
action of  business,  or  wherein  any  officer, 
attorney,  agent,  or  other  person  upon  whom 
the  summons  may  by  law  be  served,  resides 
or  has  his  office;  or,  if  such  corporation  has 
no  such  place  of  business,  or  any  officer  or 
other  person  upon  whom  the  summons  may 
by  law  be  served,  known  to  the  plaintiff, 
*  •  •  to  the  sheriff  or  other  proper  officer 
of  the  county  in  which  plaintiff  shall  bring 
bis  action.  But  such  an  attempt  must  be  fol- 
lowed by  the  first  publication  of  the  summons, 
or  the  service  thereof,  within  sixty  days." 

As  the  attempted  service  of  the  summons 
in  1873  can  have  no  effect  upon  the  solution 
of  the  present  controversy,  the  question  then 
arises  whether  the  attempted  service  in  De- 
cember, 1882,  was  a  sufficient  and  legal  serv- 
ice. The  court  below  held  that  it  was  not. 
^  We  have  already  quoted  the  return  of  the 
jj  marshal  on  that  occasion.  It  appears  from 
•  this  retumthat  he  made  the  attempted  serv- 
ice by  delivering  a  copy  of  the  summons  to 
William  H.  Bohr,  the  last  mayor  of  the  city; 
a  copy  to  Henry  JBieber,  city  derk;  a  copy  to 
Charles  H.  Gardner,  city  attorney ;  and  a  copy 
to  Thomas  Baxter,  the  last  presiding  officer 
of  the  board  of  street  commissioners  of  the 
city  of  Watertown;  the  office  of  mayor  being 
vacant,  and  there  being  no  president  of  the 
common  council,  nor  presiding  officer  there- 
of, in  office.  Was  th^  such  a  service  upon 
the  city  as  the  law  requires?  It  clearly  was 
not,  unless  by  the  law  of  Wisconsin,  the  cir- 
oumstances  of  the  case  were  such  as  to  dis- 
pense with  a  literal  compliance  with  the 
charter.  The  charter  requires  service  on  the 
mayor  of  the  city.    No  such  service  was 


made.  There  was  no  mayor  In  office  at  the 
time.  The  last  mayor  had  resigned,  and  his 
resignation  had  taken  effect.  Service  on  him 
was  of  no  more  avail  than  service  on  an  en- 
tire stranger.  The  case  is  different  from 
those  in  which  we  have  held  that  a  resigna- 
tion of  an  officer  did  not  take  effect  until  it 
was  accepted  or  until  another  was  appointed. 
In  those  cases  either  the  common  law  pre- 
vailed, or  the  local  law  provided  for  the  case, 
and  prevented  a  vacancy.  Such  were  the 
cases  of  Badger  v.  Bolles,  93  U.  S.  599;  Ed- 
wards V.  U.  8.,  103  U.  S.  471;  Salamanca 
Tp.  V.  Wilson,  109  U.  S.  627, 3  Sup.  Ct.  Bep. 
344.  In  Badger  v.  Bolles  the  law  of  Illinois 
was  in  question,  and  it  appeared  that  by  the 
constitution  of  that  state  the  officers  elected 
were  to  hold  their  offices  until  their  succes- 
sors were  elected  and  qualified.  In  Edwards 
V.  17.  S.,  the  case  arose  in  Michigan,  and  it 
was  held  that  the  common-law  rule  prevailed 
there,  by  which  the  resignation  of  a  public 
officer  is  not  complete  until  the  proper  au- 
thority accepts  it,  or  does  something  tanta- 
mount thereto, — such  as  appointing  a  suc- 
cessor. In  Salamanca  Tp.  v.  Wilson,  a  case 
arising  in  Kansas,  the  treasurer  of  a  town- 
ship moved  across  the  township  line  into  an- 
other township.  By  the  constitution  of  Kan- 
sas, township  officers  were  to  hold  their  offices 
one  year  from  their  election,  and  until  their 
successors  were  qualified,  and  nothing  was 
said  either  in  the  constitution  or  laws  about 
residence  or  non-residence.  We  held  that  the 
removal  did  not  necessarily  vacate  the  officato 
and  that  service  of  summons  on  the  treasurer  Jj 
was  good.  *  In  the  present  case,  it  is  true,  the* 
consolidated  charter  of  the  city  of  Watertown 
provides  (chapter  1,  §  6)  that  "all  elective 
officers  except  aldermen  shall,  unless  other- 
wise provided,  hold  their  respective  offices  for 
one  year,  and  until  their  successors  are  elected 
and  qualified."  But  tliat  provision  has  re- 
spect to  ordinary  cases.  It  cannot  apply  in 
a  case  of  death,  and  does  not  apply  in  case  of 
resignation;  for  by  chapter  61  of  the  Private 
and  Local  Laws  of  1867,  relating  to  Water- 
town,  (section  1,)  it  is  declared  that  "any 
city  officer  who  snail  resign  his  office  shall 
file  with  the  city  clerk  his  resignation  in 
writing,  directed  to  the  mayor,  and  such  res- 
ignation shall  take  effect  from  the  time  of 
filing  the  same."  And  by  chapter  204  of  the 
Private  and  Local  Laws  of  1871,  relating  to 
Watertown,  it  is  declared  (section  2)  that 
"the  resignation  of  the  mayor  shall  be  in 
writing,  directed  to  the  common  council  or 
city  clerk,  and  filed  with  the  city  clerk,  and 
shall  take  effect  at  the  time  of  filing  the 
same."  These  provisions  of  the  statute  law 
are  decisive,  and  preclude  the  operation  of 
any  such  rule  as  was  recognized  in  Badger  v. 
Bolles  and  Edwards  v.  TJ.  S.  The  service 
upon  Bohr,  the  last  mayor,  therefore,  was  of 
no  force,  and  had  no  effect  whatever.  The 
same  thing  may  be  said  of  the  service  on 
Baxter,  the  last  presiding  officer  of  the  board 
of  street  commissioners. 
The  question  then  is  reduced  to  this :  Whetb* 
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er.  In  case  the  mayor  has  resigned,  and  there 
is  no  presiding  officer  of  the  board  of  street 
commissioners,  (a  body  which  seems  to  take 
the  place  of  the  common  council  oi'  the  city 
for  many  purposes,)  service  of  process  on  tlie 
city  clerk,  and  on  a  conspicuous  member  of 
the  board,  is  sufficient.  If  the  common  law 
(which  is  common  reason  in  matters  of  jus- 
tice) were  permitted  to  prevail,  there  would 
be  no  difficulty.  In  the  absence  of  any  head 
officer,  the  court  could  direct  service  to  be 
made  on  such  official  persons  as  it  might  deem 
sufficient.  But  when  a  statute  intervenes, 
and  displaces  the  common  law,  we  are  brought 
to  a  question  of  words,  and  are  bound  to  take 
the  words  of  the  statute  as  law.  The  cases  are 
numerous  which  decide  that  where  a  partic- 
HUlar  method  of  serving  process  is  pointed  out 
nby  statute,  that  method  must  be  followed, 
*  and  the  rule  is'especially  exacting  in  refer- 
ence to  corporations.  Kibbe  v.  Benson,  17 
Wall.  624;  Alexandria  v.  Fairfax,  95  U.  S. 
774;  Settlemier  v.  Sullivan.  97  U.  S.  444; 
Evans  v.  Railway  Co.,  14  Mees.  &  W.  142; 
Walton  v.  Salvage  Co.,  16  Mees.  &  W.  438; 
Brydolf  v.  Wolf,  82  Iowa.  509;  Hoen  v.  Rail- 
road Co.,  64  Mo.  561;  Insurance  Co.  v.  Ful- 
ler, 81  Pa.  St.  898.  The  courts  of  Wisconsin 
strictly  adhere  to  this  rule.  Congar  v.  Rail- 
road Co.,  17  Wis.  478,  485;  City  of  Water- 
town  v.  Robinson,  59  Wis.  513, 17  N.  W. 
Rep.  542;  City  of  Watertown  v.  Robinson, 
69  Wis.  230,  34  N.  W.  Rep.  139.  The  two 
cases  last  cited  related  to  the  charter  now  un* 
der  consideration.  In  the  first  case  service 
was  made  upon  the  city  clerk  and  upon  the 
chairman  of  the  board  of  street  commission- 
ers while  the  board  was  in  session,  in  the 
absence  of  the  mayor,  who  could  not  be  found 
after  diligent  search.  The  court,  after  refer- 
ring to  the  provisions  of  the  charter  and  the 
Revised  Statutes  on  the  subject,  say:  "The 
question  whether  the  Revised  Statutes  con- 
trol as  to  the  manner  of  service  is  not  a  ma- 
terial inquiry  here,  because  both  the  charter 
and  general  provision  require  the  services  to 
be  made  upon  the  mayor,  but  no  service  was 
made  upon  that  officer,  as  appeared  by  the 
return  of  the  sheriff.  The  principle  is  too 
elementary  to  need  discussion  that  a  court 
can  only  acquire  jurisdiction  of  a  party,  where 
there  is  no  appearance,  by  the  service  of  pro- 
cess in  the  manner  prescribed  by  law."  In 
the  last  case  (decided  in  1887)  service  was 
made  in  the  same  manner  as  iu  the  previous 
one,  and  the  court  say:  "When  the  statute 
prescribes  a  particular  mode  of  service,  that 
mode  must  be  followed  ita  lex  scripta  est. 
There  is  no  chance  to  speculate  whether  some 
Other  mode  will  not  answer  as  well.  *  •  * 
This  has  been  too  often  held  by  this  court  to 
require  furtiier  citations.  •  *  *  When 
a  statute  designates  a  particular  officer  to 
whom  the  process  maybe  delivered,  and  with 
whom  it  may  be  left,  as  service  upon  the  cor- 
poration, no  other  officer  or  person  can  be 
substituted  in  his  place.  ♦  *  *  The  des- 
ignation of  one  particular  officer  upon  whom 
service  may  be  made  excludes  all  others. 


•    •    •    The  temporary  inconvenience  aris- 
ing from  a  vacancy  in  the  office  of  mayor  af-^ 
fords  no  good  reason  for  a  substitution  of^ 
some  other'officer  in  his  place,  uj>on  whom* 
service  could  be  made,  by  unwarrantable  con- 
struction not  contemplated  by  the  statute." 
It  is  unnecessaij  to  look  furtiier  to  see  what 
the  law  of  Wisconsin  is  on  this  subject.    It 
is  perfectly  clear  that  by  that  law  tiie  service 
of  process  in  the  present  case  was  ineffective 
and  void. 

The  counsel  for  the  plaintiff  in  error  en- 
deavor to  avoid  this  conclusion  by  referring^ 
to  the  act  of  1879,  which  declares  that  "the 
board  of  street  commissioners  of  said  city, 
and  the  chairman  of  said  board,  shall  havfr 
concurrent  power  with  the  mayor  and  com* 
mon  council  of  said  city,  in  the  appointment 
of  inspectors  and  clerks  of  election,  and  shall 
have  all  other  powers  conferred  by  law  upon 
said  mayor  and  common  council,  subject  tO' 
the  control  of  said  common  council,  except 
the  power  of  levying  taxes."  It  is  contend- 
ed that  this  act  gives  to  the  chaii'man  of  the 
board  of  street  commissioners  the  same  power 
as  the  mayor  has  to  receive  service  of  process 
against  the  city.  But  the  supreme  court  of 
Wisconsin,  as  we  have  seen,  has  expressly 
decided  otherwise.  And  the  language  of  the 
act  of  1879  is  not  that  the  chairman  of  the 
board  shall  have  the  power  of  the  mayor,  but 
that  the  board  and  the  chairman  shall  have 
concurrent  power  with  the  mayor  and  com- 
mon council, — evidently  referring  to  the 
power  of  the  body,  not  to  the  separate  power 
of  the  officers.  Besides,  if  it  were  conceded 
that  the  chairman  of  the  board  had  the  same 
power  as  the  mayor,  Baxter,  who  was  served 
with  process  as  chairman  of  the  board,  was 
not  permanent  chairman,  but  was  only  tem- 
porary chairman  of  the  particular  meeting, 
and  ceased  to  have  any  official  position  as 
such  after  the  meeting  adjourned.  He  was 
in  no  sense  chairman  of  the  board  at  the  time 
when  he  was  served  with  process.  This  fact, 
however,  does  not  seem  material  in  the  view 
of  the  supreme  court  of  Wisconsin:  for  in 
the  cases  before  it,  the  chairman  of  the  t>oard 
was  served  with  process  during  its  actual 
session,  and  while  he  was  presiding.  In  the 
construction  of  a  state  statute,  in  a  matter 
purely  domestic,  (as  this  is,)  we  always  feel 
strongly  disposed  to  give  great  weight  to  the 
decisions  of  the  highest  tribunal  of  the  state. 
Burgess  v.  Seligman,  107  U.  S.  20.  2  Sup.  a 
Ct.  Rep.  10.  j5 

•  There  is  a  question  entirely  outside  of  the* 
one  which  we  have  been  discussing.  It  is 
whether  the  state  law,  as  thus  ascertained,  is 
objectionable  on  the  score  of  being  repugnant 
to  the  constitution  of  the  United  States. 
Does  it  impose  embarrassments  in  the  way  of 
the  creditor  in  pursuit  of  his  claim,  which 
did  not  exist  when  his  debt  Wiis  created? 
The  point  is  not  distinctly  made  by  the  coun- 
sel of  the  plaintiffs  in  error,  although  It  ia 
hinted  at  in  their  brief.  But  no  statute  has 
been  pointed  out  to  us,  showing  any  change 
in  the  law  of  the  state  in  this  regard.    As 
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tbe  record  stands  we  have  no  sufficient 
ground  for  discussing  tbe  question  In  tbe 
present  case.  With  motives  we  have  nothing 
to  do.  Certainly  improper  motives  cannot  be 
attributed  to  a  state  legislature  in  tbe  passage 
of  any  laws  for  tbe  government  of  the  state. 
Individuals  may  be  actuated  by  improper 
motives,  and  may  talce  advantage  of  defects 
-and  imperfections  of  tbe  law  for  tbe  purpose 
of  defeating  justice.  The  mayor  of  Water- 
town  may  have  been  actuated  by  such  a  mo- 
tive in  resigning  his  office  immediately  after 
being  inducted  into  it.  But  he  had  a  legal 
right  to  resign;  and  if  the  plaintiffs  are  prej- 
udiced by  his  action,  it  is  damnum  absque 
ivjuria.  The  plaintiffs  are  in  no  worse  case 
than  were  the  creditors  of  the  city  of  Mem- 
phis after  the  repeal  of  its  charter  and  the 
•establishment  of  a  taxing  district  in  its  stead. 
The  state  has  plenary  power  over  its  muni- 
cipal corporations,  to  change  their  organiza- 
tion, to  modify  their  metbml  of  internal  gov- 
ernment, or  to  abolish  them  altogether. 
Contracts  entered  into  with  them  by  private 
parties  cannot  deprive  the  state  of  this  para- 
mount authority.  See  Meriwether  v.  Gar- 
rett, 102  U.  S.  472.  The  cases  of  Brougbton 
T.  Fenaacola,  93  U.  S.  266,  and  Mobile  v. 
"Watson,  116  U.  S.  289,  6  Sup.  Ct.  Bep.  398, 
cannot  aid  the  plaintiffs  in  this  case.  Those 
were  cases  in  which  a  new  name  was  given 
to  an  old  corporation,  or  a  new  corporation 
was  made  out  of  an  old  one, — that  was 
the  substance  of  it, — and  the  question  was 
whether  the  new  corporation,  or  the  old  cor- 
poration by  its  new  name,  was  liable  for  the 
old  debts;  and  we  held  that  it  was.  That 
ewas  a  question  of  liability,  not  a  question  of 
S  procedure.  There  the  way  was  open  for 
*  looking  into  the  actual'relations  of  the  old 
and  new  corporations,  and  deciding  accord- 
ing to  the  justice  of  the  case.  Here  we  are 
bound  by  statute;  and  not  by  the  state  stat- 
ute alone,  but  by  the  act  of  congress,  which 
obliges  us  to  follow  the  state  statute  and  state 
practice.  The  federal  courts  are  bound  hand 
and  foot,  and  are  compelled  and  obliged  by 
the  federal  legislature  to  obey  the  state  law; 
and  according  to  this  law  tbe  judgment  of  the 
circuit  court  was  correct,  and  is,  therefore, 
affirmed. 
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■LlMrTATTON  OP  ACTIONS— RUJJNIKO  OF  THB   StAT- 

UTK — Evasion  or  Process. 

Conspiracy  on  the  part  of  city  officials  to  pre- 
vent the  service  of  process  in  an  action  against 
the  city  furnishes  no  excuse  for  not  commencing 
the  action  within  the  time  limited  by  statute,  in 
the  absence  of  a  statute  creating  it  an  exception. 

In  Error  to  the  Circuit  Court  of  the  United 
■Slates  for  the  Western  District  of  Wisconsin. 

Qeorge  P.  Miller,  for  plaintiffs  in  error. 
Daniel  Hall  and  George  W  Bird,  for  defend- 
4tnt  in  error. 
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Braduet,  J.  This  Is  an  action  for  a  mon< 
ey  demand,  brought  by  the  plaintiffs  in  error^ 
against  the  defendant,  the  cityof  Watertown.N 
•A  summons  was  sued  out  agriinst  the  city  on* 
the  19th  of  June,  1883,  and  served  by  the 
marshal  on  the  26th  of  the  same  month  by 
delivering  a  copy  to  the  city  clerk,  tlie  city 
attorney,  and  to  the  last-elected  chairman  of 
the  board  of  street  commissioners.  Appear- 
ance to  the  action  was  entered  by  the  attorneys 
of  the  city,  and  a  copy  of  the  complaint  was 
demanded.  The  complaint  was  duly  filed, 
and  set  forth  tbe  issue  by  the  city  of  three 
bonds  for  $1,000  each,  bearing  date,  respect- 
ively, the  1st  day  of  June,  1856,  and  payable 
on  the  1st  day  of  January,  1877,  with  interest 
thereon  at  the  rate  of  8  per  cent,  per  annum, 
payable  semi-annually,  and  with  coupons  an- 
nexed, to  represent  the  successive  install- 
ments of  interest  The  plaintiff  prayed  judg- 
ment for  the  amount  of  said  bonds  and  of  the 
last  10  coupons  on  each.  The  defendant,  in 
its  answer,  set  up  as  a  defense  that  the  sever- 
al causes  of  action  did  not,  nor  did  either  of 
them,  accrue  within  six  years  next  before  the 
commencement  of  the  action;  that  being  the 
time  within  which  actions  upon  bonds  and 
coupons  must  be  commenced  in  the  state  of 
Wisconsin.  To  this  answer  the  plaintiffs  re- 
plied (by  way  of  an  amendment  to  their  com- 
plaint) as  follows:  "Said  plaintiffs  allege,  on 
information  and  belief,  that  the  said  defend- 
ant, the  city  of  Watertown,  and  the  officers, 
agents,  and  citizens  and  residents  of  said  city, 
did,  subsequent  to  the  1st  day  of  March,  A.  D. 
1873,  conspire  together  and  with  each  other, 
and  ever  since  have  conspired  together  and 
with  each  other,  for  the  purpose,  and  with 
the  preconceived  intent  and  design,  to  defraud 
these  plaintiffs  and  all  other  owners  and 
holders  of  the  bonds  and  coupons  to  such 
bonds  issued  by  said  city,  and  to  prevent  these 
plaintiffs  and  other  holden  and  owners  of 
said  bonds  and  coupons  from  obtaining  the 
service  of  process  on  said  city.  Said  plain- 
tiffs further  allege,  on  information  and  belief, 
that  each  year  since  the  Ist  day  of  March, 
1873,  a  mayor  of  said  city  was  elected,  as  re> 
quired  by  law,  but  said  mayor  each  year,  with 
the  intent  and  design  as  aforesaid,  qualiOed 
as  hereinafter  mentioned,  and  immediatolygi 
thereafter  placed  his  resignation  in  the  hands^ 
of  the  city  clerk  of  said  city,  tO*be  filed  by  him* 
in  case  of  emergency,  and  to  take  effect  ac- 
cordingly. Said  plaintiffs  further  allege,  on 
information  and  belief,  that  each  year  since 
tbe  1st  day  of  March,  1873,  after  the  mayor 
and  members  of  the  common  council  had 
been  elected,  they  and  each  of  them  failed  to 
qualify  until  they  had  assembled  together  in 
a  secret  place  with  locked  doors,  unknown  to 
the  people  at  large  and  to  these  plaintiffs,  and 
with  persons  on  watch  to  inform  them  of  the 
approach  of  any  person  or  persons,  and  then 
and  there,  if  unmolested,  the  mayor  and  the 
members  of  the  common  council,  qualified  as 
required  by  law,  transacted  for  said  defend- 
ant city  certain  necessary  business,  and  there- 
after immediatoly  filed  with  the  city  clerk  at 
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nU  dtyihetr  respecUvo  naignstloiu.to  take 
effect  immediately,  and  which  resignations 
went  immediately  into  effect.  Said  plaintiffs 
farther  allege  that  since  the  1st  day  of  March, 
1873.  they  have  employed  attorneys  and 
agents  for  the  purpose  of  ascertaining  who 
was  the  mayor  or  acting  mayor,  or  chairman 
of  the  common  council,  or  chairman  of  the 
board  of  street  commissioners,  and  for  the 

Enrpose  of  having  process  served  on  said  city; 
Qt  owing  to  said  conspiracy,  as  these  plain- 
tiffs are  Informed  and  believe,  since  the  1st 
day  of  March,  1878,  there  has  been  no  mayor 
of  said  city  except  each  year  for  a  few  hours  at 
each  secret  and  concealed  meetings,  and  the 
common  council  of  said  city,  with  the  said 
fraudulent  intent  and  design,  has  failed  each 
year  to  elect  a  chairman  of  said  common 
council,  and  since  said  last-mentioned  date 
there  has  been  no  person  who  was  acting 
mayor,  and  no  chairman  of  the  board  of  street 
commissioners.  Said  plaintiffs  further  allege 
that,  notwithstanding  they  have  used  due 
diligence,  and  have  hired  attorneys  and  agents 
for  the  purpose  of  having  process  served  on 
said  city,  they  have  been  unable  to  this  date 
to  serve  or  have  served  the  summons  in  this 
action  on  the  mayor  of  said  city,  or  on  that 
person  who  by  law  should  exercise  the  func- 
tions of  mayor  of  said  city. "  The  defendants 
^thereupon  filed  an  amended  answer,  again 
g  setting  up  the  statute  of  limitations,  and 
•  averring  thaftiie  plaintiffs  did  not  commence, 
or  attempt  to  commence,  said  action,  or  use 
any  diligence  whatever  to  commence  the 
same,  before  the  19tti  of  June,  1883.  To  this 
answer  the  plaintiffs  demurred,  and  tlie  court 
below  overruled  the  demurrer,  and  allowed 
the  plaintiffs  20  days  to  Ble  such  further 
pleadings  as  they  might  deem  proper.  22 
Fed.  Bep.  418.  As  the  plaintifTs  failed  to 
plead  further,  judgment  was  entered  for  the 
defendant.  To  this  judgment  the  present 
writ  of  error  is  brought. 

It  will  be  observed  that  the  plaintiffs  do 
not  pretend  that  they  commenced  the  action 
within  the  legal  period  of  six  years  after  the 
several  causes  of  action  accrued;  and  their 
excuse  for  nut  doing  so  is  that  it  would  have 
been  of  no  use,  on  account  of  the  alleged  con- 
spiracy of  the  oiBcialB  and  residents  of  Water- 
town  to  prevpnt  a  service  of  process,  by  tl)e 
resigrnation  of  the  mayor,  and  by  the  secret 
meeting  of  the  common  council  before  quali- 
fying and  organizing,  and  by  their  immediate- 
ly resigning  their  offices  after  the  transaction 
of  some  necessary  business.  The  question  is 
whether  such  proceedings  on  ttie  part  of  the 
city  officials  furnish  an  excuse  for  not  com- 
mencing the  action  within  the  time  limited 
by  law'/  The  statute  itself  specifies  several 
exceptions  to  its  operation, — as  (1)  when  the 
defendant  is  out  of  the  state;  (2)  when  he  is 
an  alien  subject,  or  a  citizen  of  a  country  at 
war  with  the  United  States ;  (3)  when  the 
person  entitled  to  bring  the  action  is  insane, 
or  under  age,  or  imprisoned  on  a  criminal 
charge;  (4)  when  the  commencement  of  an 
•ction  has  been  stayed  by  injunction  or  stat- 


ntory  prohibition;  (5)  where  the  action  Is 
for  relief  on  the  ground  of  fraud,  the  statute 
does  not  begin  to  run  until  the  discovery  by 
the  party  aggrieved  of  the  facts  constituting 
the  fraud.  The  question,  therefore,  is  whether 
the  courts  can  create  another  exception,  not 
made  by  the  statute,  where  the  party  design- 
edly eludes  the  service  of  process?  Havethe 
courts  the  power  thus  to  add  to  the  excep- 
tions created  by  the  statute?  That  is  the 
precise  question  in  this  case.  It  is  said  by 
Mr.  Justice  SxiiONG,  in  Braun  v.  Sauerwein,. 
10  Wall.  218,  228:  "It  seems,  therefore,  tog 
be  established  that*the  running  of  a  statute* 
of  limitation  may  be  suspended  by  causes  not 
mentioned  in  the  statute  itself."  The  obser- 
vation is  undoubtedly  correct;  but  the  cases 
in  which  it  applies  are  very  limited  in  char- 
acter, and  ai'e  to  be  admitted  with  great  cau- 
tion ;  otlierwise  the  court  would  make  the  law 
instead  of  administering  it.  The  general 
rule  is  that  the  language  of  the  act  must  pre> 
vail,  and  no  reasons  based  on  apparent  in- 
convenience or  hardship  can  justify  a  depart- 
ure from  it.  The  courts  of  equity,  however, 
from  an  earty  day,  held  that  where  one  per- 
son has  been  injured  by  the  fraud  of  another, 
and  the  facts  constituting  such  fraud  do  not 
come  to  the  knowledge  of  the  person  injured 
until  some  time  afterwards,  the  statute  will 
not  commence  to  run  until  the  discovery  of 
those  facts,  or  until  by  reasonable  diligence 
they  might  have  been  discovered.  Booth  v. 
Warrington,  4  Brown,  Pari.  Cas.  (Ed.  Toml.) 
163;  South  Sea  Co.  v.Wymondsell,  3  P.Wras. 
143;  Hoveden  v.  Lord  Annesley,  2  Schoales 
&  L.  607, 631,  etc.;  Blennerhassett  v.  Day,  2 
Ball  &  B.  104,  129;  Mitf.  Eq.  Pi.  (Ed.  Jere- 
my,)269;  Blansh.Lim.81;  Wood,L!m.§58, 
p.  114;  Id.  §  274,  p.  586;  Ang.  Lim.  (2d'Ed.) 
c.  18,  p.  188.  A  dictum  of  Lord  Mansfield 
in  Bree  v.  Holbech,  2  Doug.  654.  656,  that 
"there  may  be  cases  which  fraud  will  take 
out  of  the  statute  of  limitations."  raised  the 
question  whether  undiscovered  fraud  might 
not  be  set  up  by  way  of  replication  to  a  plea 
of  the  statute  in  actions  at  law.  Wilk.  Lim. 
115.  But  this  suggestion  never  obtained  the 
force  uf  law  in  the  English  courts.  Brown  v. 
Howard,  2  Brod.  &  B.  73;  Coke  Co.  v.  Gas- 
Light  Co.,  10  Exch.  39, 42, 46;  Hunter  v.  Gib- 
l)ons,  1  Hurl .  &  N.  459,  464.  Vlce-ChanceUor 
WiGRAM  granted  relief  in  equity  in  the  case 
of  Blair  v.  Bromley,  5  Hare.  542,  on  the  ex- 
press ground  that  the  acts  of  fraud  were  not 
discovered  till  within  six  years  of  bringing 
the  suit,  and  that  the  remedy  at  law  was 
gone;  and  his  decree  was  affirmed  by  Lord 
CoTTENHAM,  (2 Phil.  Ch.  854.)  In  tliis  coun- 
try, however,  in  many  of  the  states,  especial- 
ly in  tliose  states  which  never  had  a  separate^ 
system  of  equity,  tlie  statute  has  been  heldg 
not  to  run,  in  cases  of  fraud,  antil'the  dis-* 
CO  very  of  the  facts  constituting  the  fraud; 
while  in  other  states,  in  the  absence  of  a 
statutory  provision  on  the  subject,  the  En- 
glish doctrine  has  been  adhered  to.  See  Ang. 
Lim.  c.  18,  and  Wood,  Lim.  §  58.  In  most 
of  the  states,  however,  statutes  have  finally 
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been  passed,  suspending  the  statnte  In  cases 
of  tend  nntil  the  facts  have  been  discovered, 
or  might  have  been  discovered  by  reasonable 
diligence.  See  the  various  statutes  referred 
to  in  Wood,  Lim.  c.  22. 

From  this  brief  review  it  appears  that  con- 
cealment of  fraud  has  bj  many  courts  been 
considered  good  ground  for  suspending  the 
statute  of  limitations,  even  in  actions  at  law. 
Bnt  this  is  a  very  different  thing  from  at- 
tempting  to  avoid  service  of  process,  and  can- 
not be  cited  as  aiding  in  any  way  the  adop- 
tion of  such  a  rule  in  the  latter  case.  Con- 
cealment of  fraud  prevents  a  party  from 
knowing  that  he  has  been  injured  and  has  a 
cause  of  action.  He  cannot  take  any  steps 
to  obtain  redress.  But  when  a  party  knows 
that  he  has  a  cause  of  action,  it  is  his  own  fault 
if  he  does  not  avail  himself  of  those  means 
which  the  law  provides  for  prosecuting  his 
claim,  or  instituting  such  proceedings  as  the 
law  regards  sufiScient  to  preserve  it.  There 
is  one  class  of  cases  which  is  excluded  from 
the  operation  of  the  statute  by  act  of  law  it- 
self, by  which  the  case  in  which  Mr.  Justice 
Strong  made  the  remark  referred  to  is  one. 
This  class  embraces  those  cases  in  which  no 
action  can  be  brought  at  all,  either  for  want 
of  parties  capable  of  suing,  or  because  the 
law  prohibits  the  bringing  of  an  action.  In 
such  cases  the  general  law  operates  as  a  qual- 
ification, or  tacit  condition,  of  the  particu- 
lar statute.  Thus,  if  a  mnn  dies  after  com- 
mencing an  action,  and  it  abates  by  his  death, 
and  the  limitation  of  time  for  bringing  anoth- 
er action  expires  before  the  appointment  of 
an  executor  or  administrator,  the  courts  have 
held  that  as  there  is  no  person  to  bring  suit, 
tlie  statute  is  suspended  for  a  reasonable 
period,  in  order  to  give  an  opportunity  to 
those  interested  to  have  the  proper  repre- 
sentative appointed.  Blansh.  Lim.  104-112; 
Wood,  Lim.  p.  11,  note  4.  So  where  a  citi- 
«zen  of  one  country  has  a  cause  of  action 
Sagainst  a  person  who  resides  in  another 
•  country*at  war  with  his  own,  the  law  of  na- 
tions forbids  any  intercourse  between  them, 
and  suspends  all  suits  and  actions  by  the  one 
against  the  other:  and  therefore  the  time  dur^ 
ing  which  the  right  to  sue  is  thus  suspend- 
ed is  not  reckoned  as  any  part  of  the  time 
given  by  tlie  statute  of  limitations  for  bring- 
ing an  action.  Hanger  v.  Abbott,  6  Wall. 
532;  Tlie  Protector,  9  Wall.  687;  Wood,  Lim. 
9, 10.  Besides  this  general  exception  created 
by  act  of  law,  it  is  difficult  to  find  any  other 
ground  or  cause  for  suspending  the  operation 
of  the  statute  not  specified  in  the  act  itself. 
The  answer  made  by  the  plaintitTs  to  tlie 
plea  of  the  statute  amounts  to  nothing  more 
than  an  allegation  that  the  defendant,  the 
city  of  Watertown,  by  the  acts  of  its  oflBcers, 
seeks  to  evade  the  service  of  process.  Their 
language  is  that  the  ofiicers  and  people  have 
conspired  together  for  the  purpose  of  defraud- 
ing the  plnintiifs,  and  to  prevent  them  from 
obtaining  service  of  process.  Is  it  fraud  in 
a  debtor  to  endeavor  to  evade  the  service  of 
process?    Is  it  any  more  fraudulent  than  it 


is  not  to  pay  the  debt?  Frand  Is  not  the 
proper  term  to  apply  to  such  conduct.  It 
may  be  morally  wrong.  It  may  be  dishon- 
est; but  it  is  not  fraudulent  in  the  legal  sense 
of  the  term.  Inability  to  serve  process  on  a 
defendant  has  never  been  deemed  an  excuse 
for  not  commencing  an  action  within  the  pre- 
scribed period.  The  statute  of  James  made 
no  exception  to  its  own  operation  in  case 
where  the  defendant  departed  out  of  the 
realm,  and  could  not  be  served  with  process. 
Hence  the  courts  held  that  absence  from  the 
realm  did  not  prevent  the  statute  from  run* 
ning.  Wllk.  Lim.  40;  Hall  v.  Wyborn,  1 
Show.  98.  This  difiBculty  was  remedied  by 
the  act  of  4  &  5  Anne,  c.  16,  §  19,  which  de- 
clares that  if  any  person  against  whom  there 
shall  be  any  cause  of  action  be  at  the  time 
such  action  accrued  beyond  the  seas,  the  ac- 
tion may  be  brought  against  him  after  his  re- 
turn, withi  n  the  time  lim  iled  for  bringing  such 
actions.  Most  of  the  states  have  similar  acts. 
The  statute  of  Wisconsin,  as  we  have  seen, 
has  a  similar  provision ;  perliaps  wider  in  its^. 
scope.  That  statute,  therefore,  has  expresslyg 
provided  for  the  casen>f  inability  to  serve  pro-* 
cess  occasioned  by  the  defendant's  absence 
from  the  state.  It  has  provided  for  no  other 
case  of  inability  to  make  service.  If  this  is 
an  omission,  the  courts  cannot  supply  it;  that 
is  for  the  legislature  to  do.  Mere  efTort  on 
the  part  of  the  defendant  to  evade  service 
surely  cannot  be  a  valid  answer  to  the  statu- 
tory bar.  The  plainlifF  must  sue  out  his  pro- 
cess and  take  those  steps  which  the  law  pro- 
vides for  commencing  an  action  and  keeping 
it  alive.  The  judgment  Of  the  circuit  court 
must  beaf9rmed. 


SPAiAixe  et  al.  V.  drr  of  Wxtbbtows.  (No.  ML) 

(April  8, 1889.) 

Feb  Cubiam.  The  case  of  Rnfns  P  Spalding, 
Samuel  H.  Allen,  and  others  v.  The  City  of  Water- 
town  is  precisely  like  Amy  v.  City  of  Watertown, 
just  considered,  ante,  587,  and  judgment  of  atOrm- 
ance  must  be  rendered  in  that  also. 


(130  C.  S.  827) 
KNOWLTON  V.  CiTT  OF  Watbbtoavm.    (No. 
198.) 

(April  8, 188B.) 

Limitation  of  Actions— Rummro  of  Btatotb — 

COMMBNCEMEST  OF  ACTION. 

Rev.  St.  Wis.  1878,  SS  42S9,  ^40,  relating  to  the 
commenoement  of  an  action  so  as  to  stop  the 
running  of  the  statute  of  Itmltations,  provide 
that  an  action  shall  be  deemed  commenced  as  to 
each  defendant  when  the  summons  is  served  on 
him,  and  that  on  attempt  to  commence  an  action 
shall'  be  deemed  equivalent  to  the  commence- 
ment thereof,  when  the  summons  is  delivered, 
with  the  intent  that  it  shall  be  actually  served, 
to  the  sheriff  or  other  proper  officer  of  the  coun- 
ty in  which  defendant  usually  or  last  resided,  or 
in  case  of  a  corporation  to  the  proper  officer  of 
the  county  where  its  general  business  is  trans- 
acted, but  snch  an  attempt  must  be  followed  by 
the  first  publication  of  summons,  or  the  service 
thereof,  witliin  60  days.  Held,  that  the  com- 
menoement of  an  action  against  a  oity  by  servioe 
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tt  nrnmons  on  an  officer  not  authorized  to  re- 
oeiT*  It,  does  not  stop  the  mnning  of  the  ststate. 

In  Error  to  the  Circuit  Court  of  the  United 

States  for  the  Western  District  of  Wisconsin. 

George  P.  Miller,  for  plaintiff  in  error. 

Daniel  Hall  and  George  W,  Bird,  for  defend- 

^ant  in  error. 

•  Bradley,  J.  'This  suit  was  brought  to 
recover  the  amount  of  6  bonds  payable  Au- 

fust  1, 1863;  71  half-yearly  coupons  due  from 
'ebruary  1, 1858,  to  August  1, 1863;  31  half- 
yearly  coupons  for  $40  each,  due  from  Jan 
nary  1, 1858,  to  January  1, 1873;  and  31  other 
half-yearly  coupons  for  $40  each,  due  from 
January  1,  1858,  to  January  1,  1873.  A 
summons  at  the  suit  of  Elijah  W.  Carpenter 
and  Edwin  F.  Knowlton  was  issued  on  the 
29th  of  March,  1873,  and  served  by  the  miir- 
shal  on  the  2d  day  of  April,  1873,  upon  the 
city  clerk  and  the  city  treasurer,  and  upon 
Chris.  Meyer,  an  alderman  of  the  city,  who 
was  elected  mayor  at  the  city  election  April 
1,  1873,  but  not  yet  inducted  Into  the  office. 
The  court,  on  motion,  declared  that  the  sum- 
mons was  not  lawfully  served,  and  made  an 
Older  authorizing  the  clerk  to  return  the 
summons  to  the  marshal  to  be  served  on  the 
defendant  according  to  law,  or  for  such  fur- 
ther action  as  the  plaintiffs  might  direct. 
Nothing  more  was  done  until  the  9th  of  Jan- 
uary, 1878,  when  the  said  Carpenter  and 
Knowlton  sued  out  an  alias  summons,  (so 
called,)  which  was  served  by  the  marshal  on 
the  23d  of  December,  1882,  upon  Rohr,  the 
last  mayor,  (but  not  then  mayor;)  Bieber, 
city  clerk;  Gardner,  city  attorney;  and  Bax- 
ter, the  last  (but  not  then)  president  or  chair- 
man of  the  board  of  street  commissioners. 
As  Carpenter  had  died  on  the  1st  of  Septem- 
ber, 1881,  no  further  proceedings  were  had 
on  this  last  attempt  at  service;  but  on  the 
19th  of  June,  1883,  an  order  was  applied  for 
and  made  by  the  court  that  the  cause  be  re- 
vived in  favor  of  Edwin  F.  Knowlton  as  ex- 
ecutor of  Carpenter  and  said  Knowlton  indi- 
vidually. Thereupon  the  new  piaintifFs  filed 
their  complaint  and  issued  a  new  summons, 
«trated  29th  March,  1873,  which  was  served 
gby  the  marshal  on  the  26th  of  June,  1883, 

•  upon  the  city  clerk,  the  city  attorney ,*and  the 
last-elected  chairman  of  the  board  of  street 
commissioners.  On  tho  14th  of  July,  1883, 
the  defendant's  attorneys  entered  an  appear- 
ance to  the  action,  and  subsequently  filed  an 
answer,  containing  a  general  denial  and  a 
plea  of  the  statute  of  limitations.  The  plain- 
tiffs replied  to  this  latter  plea  by  amending 
their  complaint,  and  setting  up,  as  in  the  case 
of  Amy  V.  Watertown,  (No.  197,)  ante,  537, 
just  decided,  a  conspiracy  on  the  part  of  the 
officials  and  people  of  Watertown  to  prevent 
a  service  of  process  on  the  city,  specifying 
the  conduct  of  the  mayor  and  aldermen  in  re- 
signing their  offices  and  meeting  in  secret 
for  the  transaction  of  business,  etc.  (See  the 
report  of  the  case  referred  to.)  They  added 
the  following  averment:  "Said  plaintiffs  fur- 
Uier  allege  that  in  the  above-entitled  action 


said  plaintifb,  on  the  29tb  day  of  March, 
1873,  &\eA.  &  praecipe  for  a  summons,  and  an 
undertaking  for  costs,  and  a  summons  was 
issued  in  due  conformity  to  law  and  placed 
in  the  hands  of  the  United  States  marshal 
for  service;  and  that  on  April  2, 1873,  the 
said  marahal,  after  due  and  diligent  search 
and  inquiry,  served  the  said  summons  on 
those  persons  whom,  according  to  the  best 
information  he  could  derive,  he  had  ascer- 
tained to  be  the  mayor  and  city  clerk  of  said 
city  of  Watertown,  and  on  the  same  day  re- 
turned the  said  summons  as  served  according- 
to  law ;  that  on  April  22,  1873,  the  said  cit^ 
of  Watertown  appeared  specially  in  said  ac- 
tion for  the  purpose  of  moving  to  set  aside 
the  service  of  said  summons  on  the  ground 
that  the  persons  on  whom  the  said  summons 
had  been  served  were  not  in  fact  the  mayor 
and  city  clerk  of  said  city;  that  on  June  19» 
1873,  the  said  motion  came  on  to  be  heard, 
and  this  court  ordered  that  the  service  of 
said  summons  be  set  aside  for  the  reason  that 
the  persons  so  served  were  not  the  mayor  and 
city  clerk  of  said  city,  and  ordered  that  the 
said  summons  be  returned  to  the  marshal,  to 
be  served  according  to  law;  that  since  said 
date  the  said  marshal  has  not  been  able  to  as- 
certain who  were  the  mayor  and  city  clerk, 
or  mayor  or  city  clerk  of  said  city,  or  the  per- 
sons on  whom  process  could  be  served.  Said 
plaintiffs  further  allege  that,  notwithstand- 
ing they  have  exercised  due  diligence,  and« 
hired  attorneys  and'agents  for  the  purpose  of? 
having  process  served  on  said  city,  they  iiave 
been  unable  to  this  date  to  serve  or  have 
served  the  summons  in  this  action  on  tb» 
mayor  of  said  city,  or  on  that  person  who, 
by  law,  should  exercise  the  fanctions  of 
mayor  of  said  city." 

The  defendant  filed  an  answer  and  an 
amended  answer  to  this  amended  complaint. 
The  amended  answer  contains  the  following- 
special  rejoinder  to  the  averment  respecting 
the  issuing  and  service  of  process  in  1873: 

"Fourth.  And,  further  answering  said 
amended  complaint,  this  the  said  defendant 
alleges  that  on  or  about  the  29th  day  of  March, 
1878.  the  Elijah  W.  Carpenter  and  Edwin  F. 
Knowlton  named  in  said  complaint  filed  with 
the  ulerk  of  this  court  a  prcecipe  for  a  sum- 
mons, wherein  they  were  named  as  plaintiffs, 
and  this  defendant  was  named  defendant, 
and  an  undertaking  for  costs,  and  a  suno- 
mons,  issued  pursuant  to  said  prceeipe,  was 
then  placed  in  the  hands  of  the  United  States- 
marshal  for  said  district  for  service;  and  that 
on  or  atx>ut  the  2d  day  of  April,  1873,  said 
marshal  returned  said  summons  to  this  court, 
with  the  following  return  of  service  thereon 
indorsed,  to-wit:  'Served  on  the  within- 
named  the  city  of  Watertown  by  delivering 
to  August  Tauck,  city  clerk, and  Fred.  Meyer, 
city  treasurer,  of  said  city,  and  Chris.  Meyer, 
an  alderman  from  the  first  ward  of  said  city, 
and  an  acting  member  of  the  board  of  alder- 
men thereof,  and  mayor  elect  of  said  city  at 
the  city  election  held  April  1, 1873,  each  a. 
copy  of  the  within  summons,  this  April  2,. 
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1873,  there  being  no  other  person  acting  as 
mayor  of  said  cify;'  that  on  or  about  June  19, 
1873,  on  motion  of  defendant,  appearing 
specially  for  that  purpose,  the  said  pretended 
service  of  said  summons  was  decided  and 
held  to  be  Illegal  and  void  by  this  court  on 
the  groand  that  said  summons  had  not  been 
served  in  the  manner  prescribed  by  law,  and 
the  same  was  then  ordered  to  be  returned  to 
said  marshal  to  be  served  according  to  law ; 
and  that  said  summons  was  not  served  upon 
this  defendant  at  any  time  within  sixty  days 
after  it  was  so  as  aforesaid  placed  in  the 
bands  of  the  said  marshal  for  service,  nor 
M  within  sixty  days  after  the  said  pretended 
£  service  thereof  was  so  decided  and  held  by 

*  saidnourt  to  be  illegal  and  void;  and  that  the 
■aid  summons  was  not,  and  never  has  been 
at  any  time,  served  npon  said  defendant,  and 
no  copy  thereof  has  ever  been  delivered  to  or 
left  with  the  mayor  of  said  city;  and  that  no 
action  attempted  to  be  commenced  by  the 
said  summons  or  said  pretended  service  there- 
of was  at  or  before  or  since  the  time  of  the 
alleged  decease  of  said  Carpenter  pending  or 
existing  in  said  court;  that  no  other  sum- 
mons against  this  defendant,  wherein  said 
Carpenter  and  Knowlton  were  made  plain- 
tifls,  was  ever  issued  out  of  said  court,  or 
attempted  to  be  issued  on  this  defendant,  in 
or  about  the  year  1878;  and  that  the  said 
mmmona  is  the  identical  and  only  summons 
against  this  defendant  wherein  said  Carpen- 
ta  and  Knowlton  were  named  as  plaintiffs, 
mentioned  or  referred  to  in  the  said  amended 
complaint  And  this  defendant,  further 
answering,  avers  and  alleges  that  this,  the 
first  above-entitled  action  against  this  de- 
fendant, was  first  commenced  on  or  about, 
and  not  before,  the  19th  day  of  June,  1883, 
by  said  plaintiffs  herein  then  or  soon  there- 
after delivering  the  summons,  wherein  they 
are  named  as  plaintiffs,  in  the  above-entitled 
action,  to  the  United  States  marshal  of  said 
district,  to  be  served;  and  that  on  or  about 
the  26th  day  of  June,  1883,  the  said  marshal 
made  the  delivery  of  the  copies  thereof  of 
which  he  made  his  return,  indorsed  upon  said 
suDomons,  and  which  is  now  on  file  in  this 
action;  and  that  on  the  16th  day  of  July, 
1883,  this  defendant  duly  appeared  herein, 

•  and  thereafter  submitted  itself  fully  to  the 
ijnrisdiction  of  this  court;  and,  as  this  de- 
fendant is  informed  and  believes,  the  said 
plaintiffs  never  attempted  to  commence  tliis 
said  action,  nor  used  any  diligence  to  com- 
mence the  same  before  said  19th  day  of  June, 
1883. 

"Fifth.  And  tliis  the  said  defendant,  tor  a 
further  and  separate  defense,  which  it  will 
insist  upon  herein  to  this  said  action  and  to 
the  whole  thereof,  and  to  each  and  every 
cause  of  action  set  forth  in  said  amended 
complaint,  avers  and  alleges  that  neither  this 
said  action,  nor  any  of  the  causes  of  action 
averred  or  set  forth  in  said  amended  com- 
plaint, accrued  within  the  six  years  next  be- 
fore the  19th  day  of  June,  1883,  nor  on  nor 
since  the  day  and  year  last  aforesaid,  and 


3 

that  on  or  after,*and  not  before,  the  said  19th* 
day  of  June,  1883,  the  summons  last  above 
mentioned  was  first  delivered  to  the  United 
States  marshal  for  service,  and  to  be  served 
on  this  defendant,  and  that  the  same  never 
was  or  had  been  delivered  to  such  marshal, 
nor  to  any  officer  or  person  for  service,  or  to 
be  served  on  this  defendant  or  otherwise  be- 
fore said  19th  day  of  June,  1883;  and  this 
said  defendant  further  avers  and  alleges  that 
neither  this  said  action,  nor  any  of  the  causes 
of  action  in  the  said  amended  complaint 
stated,  nor  any  part  thereof,  accrued  within 
six  years  before  the  commencement  of  this 
the  above-entitled  action,  and  that  the  said 
action  was  not  commenced  before  the  said 
19th  day  of  June,  1888,  nor  was  it  com- 
menced within  the  six  years  limited  by  law 
for  the  commencement  thereof  after  the  same 
accrued,  and  is  barred,  the  whole  thereof,  by 
the  statute  of  limitations  of  the  state  of  Wis- 
consin ;  that  as  to  all  the  bonds,  interest  war- 
rants, and  coupons  described  in  said  com- 
plaint, and  as  to  each  and  every  one  of  said 
bonds,  interest  warrants,  and  coupons,  the 
said  defendant  saith  and  avers  that  each  and 
all  of  said  several  causes  of  action  in  said 
complaint  stated  did  not,  nor  did  any  or 
either  of  them,  accrue  thereon  within  the  six 
years  next  before  the  commencement  of  this- 
action;  and  that  this  said  action,  and  the 
whole  thereof,  and  each  and  every  part  there- 
of, is  barred  by  the  statute  of  limitations  of 
the  state  of  Wisconsin." 

The  plaintiff  demurred  to  this  amended 
answer,  but  the  demurrer  was  overruled, 
and,  the  plaintiffs  having  declined  to  plead 
further,  judgment  was  given  for  the  defend- 
ant. 

It  is  plain  from  the  description  in  the  com- 
plaint of  the  securities  sued  on  that  most  of 
them  had  become  barred  by  the  statute  of 
limitations  before  the  first  summons  waa 
sued  out  in  March,  1873.  Only  the  last  six 
years  of  coupons,  being  two  sets  of  $40  each, 
and  amounting  to  $960,  were  not  barred  at 
that  time.  Of  course  all  the  bonds  and  cou- 
pons were  barred  in  June,  1883,  when  the 
last  summons  was  issued,  unless  some  cause 
existed  for  suspending  or  avoiding  the  op- 
eration of  the  statute.  The  plaintiffs  relied 
on  two  grounds  for  this  purpose:  First,  the 
impediments  thrown  in  the  way  of  the  seiv-n 
ice  of  process  by  the  defendant  and  its  offi-|^ 
cers ;  secondly,  the  actual  commencement  of* 
an  action  in  1873,  and  keeping  it  on  foot  until 
the  final  service  of  process  in  1883.  The  first  of 
these  grounds  was  considered  and  held  to  be 
insufficient  in  the  case  of  Amy  v.  City  of  Wat- 
ertown,  (No.  197,)  ante,  537,  just  decided.  The 
second  does  not  require  an  elaborate  examina- 
tion. Without  stopping  to  inquire  whether 
the  process  issued  in  1873  could  be  kept  on 
foot  for  5  or  10  years  without  any  legal  serv- 
ice, and  without  complying  with  the  statute 
provided  for  in  such  cases,  it  is  enough  to- 
say  that  by  the  laws  of  Wisconsin  an  action 
is  not  commenced  for  the  purpose  of  stop- 
ping the  running  of  the  statute  of  limitations- 
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unto  wrrlee  of  process  has  been  effected,  or 
until  service  has  been  attempted  and  fol- 
lowed up  by  actual  service  within  60  days, 
or  pnblication  within  tliat  time.  The  text 
of  the  law  on  this  subject  is  found  in  sec- 
tions 4239,  4240,  of  the  Revised  Statutes  of 
Wisconsin,  published  in  1878.  The  prior 
edition  of  1858  contained  substantially  the 
same  provisions.  See  Rev.  St.  1858,  p.  822. 
The  sections  referred  to  are  as  follows:  "Sec. 

4239.  An  action  shall  be  deemed  commenced, 
within  the  meaning  of  any  provision  of  law 
which  limits  the  time  for  the  commence- 
ment of  an  action,  as  to  each  defendant  when 
the  summons  Is  served  on  him,  or  on  a  co- 
defendant,  who  is  a  Joint  contractor,  or 
otherwise  united  in  interest  with  him.    Sec. 

4240.  An  attempt  to  commence  an  action 
■hall  be  deemed  equivalent  to  the  commence- 
ment thereof,  within  the  meaning  of  any 
provision  of  law,  which  limits  the  time  for 
the  commencement  of  an  action,  when  the 
smnmons  is  delivered  with  the  intent  that  it 
shall  be  actually  served  to  the  sheriff  or 
other  proper  officer  of  the  county  in  which 
the  d^endants,  or  one  of  them,  usually  or 
last  resided;  or,  if  a  corporation  organized 
under  the  laws  of  this  state  be  defendant,  to 
the  sheriff,  or  the  proper  officer  of  the  county 
in  which  it  was  established  by  law,  or  where 
its  general  business  is  transacted,  or  where 
it  keeps  an  office  for  the  transaction  of  busi- 
ness, or  wherein  any  officer,  attorney,  agent, 
or  other  person  upon  whom  the  summons 

2*  may  by  law  be  served,  resides  or  has  his  of- 
N  flee;  or  if  snch  corporation  has  no  such  place 
•  of  •business,  or  any  officer  or  other  person 
upon  whom  the  summons  may  by  law  be 
served,  known  to  the  plaintiff,  or  if  such  de- 
fendant be  a  non-resident,  or  a  non-resident 
corporation,  to  the  sheriff  or  other  proper 
officer  of  the  county  in  which  plaintiff  shall 
bring  his  action.  But  such  an  attempt 
must  be  followed  by  the  first  publication  of 
the  summons,  or  the  service  thereof  within 
sixty  days.  If  the  action  be  in  a  court  not 
of  record,  the  service  thereof  must  be  made 
with  due  diligence." 

Now,  it  is  clear  from  what  was  said  in  the 
case  of  Amy  v.  City  of  Watertown,  (No.  196,) 
ante,  530,  that  there  was  never  any  legal 
service  of  process  upon  the  defendant  in 
this  case.  The  summons  was  never  served 
upon  the  mayor  of  the  city,  or  upon  any  per- 
son having  or  exercising  tlie  powers  of  mayor, 
and  there  is  no  pretense  that  the  directions 
of  section  4240  were  followed,  or  attempted 
to  be.  The  action  was  really  not  commenced 
within  tile  meaning  of  the  statute  until  the 
attorneys  of  the  defendant  voluntarily  en- 
tered a  general  appearance.  This  was  done 
on  the  14tb  of  July,  1883.  At  that  time 
more  than  ten  years  and  a  half  had  elapsed 
since  the  last  coupon  sued  on  became  due. 
We  have  no  hesitation,  therefore,  in  saying 
that  the  court  below  committed  no  error  in 
overruling  the  plaintiff's  demurrer,  and  giv- 
ing Judgment  for  the  defendant.  That  judg- 
ment is  affirmed. 


8UFBEME  COUBT  BEPOBTEB,  YOL.  9. 

(Ul  u.  8.  tS() 
Khowttos  v.  drr  of  Watxbtowit.    (tto.  199.) 
Spiu>Dro  etdkv.  EUua.    (No.  200.) 
(April  8, 1889.) 
In  Error  to  the  Circuit  Court  of  tlia  TTnited 
States  for  the  Western  District  of  Wlsoonsin. 


Per  CuBtuc.  These  cases  are,  in  all  essential 
respects,  the  same  as  that  of  No.  198,  ante,  589,  in 
which  the  opinion  has  been  just  announced,  and 
the  same  Judgment— of  affinnanoe— ia  therefore 
rendered  therein. 

(ISO  u.  s.  t4a) 

Sx  parte  CtoN-SHAT-SB. 

(April  IB,  1889.) 
IitoulVb  —  HoKicnn  —  Coobts  —  Tkrbtiokul 

COUBTR. 

Act.  Cong.  March  8, 1886,  provides  that  all  In- 
dians committing  the  crime  of  murder  agalnat 
the  person  of  another  Indian  or  other  person 
within  any  territory  of  the  United  States,  with- 
in or  witaout  an  Indian  reservation,  shall  be 
subject  therefor  to  the  laws  of  such  territory  re- 
lating to  said  crime,  and  shall  be  tried  therefor 
In  the  same  courts  and  in  the  same  manner  ••  • 
other  persons  charged  with  the  commission  ot  < 
said  orime,  and  also  that  when  an  Indian  oon^ 
mita  the  crime  within  a  state,  and  within  an  In- 
dian reservation,  he  shall  be  tried  as  are  other 
persons  committing  Crimea  within  the  ezdosive 
jurisdiction  ot  the  United  States.  Held  that, 
when  the  Indian  is  ctiarged  with  oommittlng  the 
crime  within  a  territory,  it  is  Improper  to  indiot 
and  try  him  before  the  district  court  of  the  ter- 
ritory, while  sitting  for  the  trial  of  cases  arising 
nnder  the  oonatltntioD  and  lawa  of  the  United 
States. 

Petition  for  a  Writ  ot  ffabeat  Ootput. 

8.  F.  FhllUpe,  W.  H.  Lamarand  and  J. 
&.  Zaohry,  for  petitioner.  Sol.  Qen.  Jmkt, 
for  respondent. 

Miller,  J.  This  Is  a  petition  for  a  writ 
of  liabeaa  corpus  to  be  directed  to  the  mar- 
shal of  the  United  States  for  the  territory  of 
Arizona,  who,  it  is  alleged,  holds  the  peti- 
tioner under  a  judgment  of  the  district  court 
of  the  United  States  for  the  Second  judicial 
district  of  that  territory,  which  condemned 
him  to  death  for  the  crime  of  murder.  Tills 
crime  is  alleged  in  the  indictment  to  have 
l>een  committed  by  the  defendant,  an  Apache 
Indian,  within  said  district,  naming  no 
county  or  other  location.  The  allegation  of 
the  petitioner  is  that  the  court  which  tried 
him  had  not  at  that  time,  and  in  the  mode  of  ^ 
trial  which  was  pursued,  any  jurisdiction  ofJE 
the  case  agai  nst  him.  It  ls*argued  by  counsel,  • 
and  alleged  in  the  petition,  that  the  district 
courts  of  the  United  States  in  the  territory  of 
Arizona,  as  in  all  other  territories,  have  two 
distinct  jurisdictions;  that  in  the  one  the/ 
sit  to  exercise  the  powers  and  to  try  the  same 
class  of  cases  that  the  circuit  courts  of  the 
United  States  do  within  the  states,  and  in  the 
same  manner,  while  in  the  other  they  sit  as 
courts  having  Jurisdiction  of  the  ordinary 
contests  between  private  parties  and  tit 
criminal  offenses  arising  under  the  territorial 
laws.  The  controversy  in  this  case  seems  to 
turn  upon  the  question  whether  the  offense 
for  which  Gon-shay-ee  was  tried  was  an 
offense  against  the  laws  of  the  United  States, 
and  was  of  that  character  which  ought  to 
have  been  tried  by  the  court  silting  to  try 
such  cases,  or  whether  it  w^s  an  offense 
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•gainst  the  laws  of  the  territory,  and  should 
have  been  tried  under  those  laws  and  by  the 
court  sitting  to  administer  justice  under 
them.  The  petitioner  alleges  that  the  offense 
with  which  he  was  charged  was  of  the  latter 
class,  but  that  he  was  tried  by  the  court  while 
It  was  exercising  its  functions  under  the 
former. 

The  record  of  the  case  commences  with  the 
following  statement  of  the  finding  of  the  in- 
dictment: "In  the  District  Ck>urt  of  the  Sec- 
ond Judicial  District,  Ck)unty  of  Maricopa, 
Territory  of  Arizona.  May  term,  A.  D.  1888, 
sitting  for  the  trial  of  all  cases  arising  under 
the  constitution  and  laws  of  the  United 
Btates,  and  having  and  exercising  the  same 
Jurisdiction  in  all  cases  arising  under  the 
constitution  and  laws  of  the  United  States  as 
la  vested  in  the  circuit  and  district  courts  of 
the  United  States,  at  a  term  thereof  held  at 
the  dty  of  Phcenix,  in  the  county  of  Mari- 
copa, In  said  district  and  territory,  on  the 
29th  day  of  May,  A.  D.  one  thousand  eight 
hundred  and  eighty-«ight.  The  United  States 
of  America  vs.  Gon-shay-ee.  Indictment 
Second  Judicial  District,  Territory  of  Ari- 
nzona.  The  grand  juroia  of  the  United  States 
2gof  America,  within  and  for  the  Second  judi- 
*  ciai  district,  territory  of  Arizona*being  duly 
impaneled,  sworn,  and  charged  to  inquire 
within  and  for  the  body  of  said  district  of  all 
offemies  committed  therein  against  the  United 
States  of  America,  upon  their  oath  present: 
That  Oon-shay-ee,  an  Apache  Indian,  late  of 
the  Second  judicial  district,  territory  of 
Arizona,  with  force  and  arms,  in  said  district 
and  territory,  on  or  about  the  5th  day  of  June, 
A.  D.  one  thousand  eight  hundred  and  eighty- 
eight,  and  before  the  finding  of  this  indict- 
ment, did  then  and  there  feloniously,  will- 
fully, deliberately,  premeditately,  and  with 
malice  aforethouglit,  make  an  assault  on  a 
human  being,  to-wit,  William  Deal,  in  the 
peace  of  the  United  States  then  and  there 
being,  and  with  a  certain  gun,  which  then 
and  there  was  loaded  with  gunpowder  and  a 
leaden  bullet,  and  by  him,  the  said  Gon-shay- 
ee,  had  and  held  in  his  hands,  he,  the  said 
Gon-shay-ee,  did  then  and  there  feloniously, 
I  wiUfnlly,  deliberately,  premeditately,  and 
with  nuJice  aforethought,  shoot  off  and  dis- 
charge at,  to,  against,  and  upon  the  said 
William  Deal,  thereby  and  by  thus  striking  tlie 
said  William  Deal  with  the  said  leaden  bullet, 
inflicting  on  and  in  tlie  body  of  him,  the  said 
William  Deal,  one  mortal  wound,  of  which 
mortal  wound  the  said  William  Deal  then 
and  there  instantly  died.  And  so  the  grand 
jurors  aforesaid,  upon  their  oath  aforesaid,  do 
say  that  the  said  Gon-shay-ee,  an  Apache 
Indian,  in  the  manner  and  form  aforesaid, 
and  at  the  time  and  place  aforesaid,  did  him, 
the  said  William  Deal,  feloniously,  willfully, 
deliberately,  premeditately,  and  with  malice 
aforethought  kill  and  murder,  against  ttie 
peace  of  ttie  United  States,  and  their  dignity, 
and  contrary  to  the  form  of  the  statute  in 
Buch  case  made  and  provided.  0.  T.  Rouse, 
United  States  Attorney." 


The  record  of  the  final  judgment  of  tbej 
court  is  in  the  following  language:*  "United* 
States  of  America — District  C^urt  Second 
Judicial  District  of  Arizona.  Having  and 
exercising  the  same  jurisdiction  under  the 
constitution  and  laws  of  the  United  States  as 
is  vested  in  the  district  and  circuit  courts  of 
the  United  States.  Regular  May  term,  A. 
D.  1888.  June  14,  A.  D.  1888.  Present: 
Hon.  Wm,  M.  Porter,  District  Judge.  United 
States  of  America,  Plaintiff,  vs.  Gon-shay-ee, 
Defendant.  Convicted  of  murder.  The  de- 
fendant, being  present  in  open  court  in  per- 
son, and  by  his  counsel,  H.  N.  Alexander 
and  L.  H.  Chalmers;  the  United  States  at- 
torneys, O.  T.  Rouse  and  Joseph  Campbell, 
present  on  the  part  of  the  United  States;  and 
this  being  tlie  time  heretofore  fixed  for  pass- 
ing judgment  on  the  defendant  In  this  case, 
— the  defendant,  Gon-shay-ee,  was  duly  in- 
formed by  the  court  of  the  nature  of  the  in- 
dictment found  against  him  for  the  crime  of 
murder  committed  on  or  about  the  5th  day  of 
June,  A.  D.  1887;  of  his  arraignment  and 
plea  of  *  not  guilty  as  charged  in  the  indict- 
ment;' of  the  trial,  and  the  verdict  of  the 
jury  on  the  4th  day  of  June,  A.  D.  1888. 
guilty  of  murder  as  charged  in  the  indict- 
ment. The  defendant  was  then  asked  if  he 
had  any  legal  cause  to  show  why  judgment 
should  not  be  pronounced  against  him;  and, 
no  sufScient  cause  being  shown  or  appearing 
to  the  court,  thereupon  the  court  renders  its 
judgment  that  whereas,  you,  Gon-shay-ee, 
having  been  duly  convicted  in  this  court  of 
the  crime  of  murder,  it  is  found  by  the  court 
that  you  are  so  guilty  of  said  crime.  It  ia 
considered  and  adjudged,  and  the  judgment 
of  the  court  is,  that  you,  Gon-shay-ee,  be  re- 
moved hence  to  the  county  jail  of  Maricopa 
county,  or  some  other  place  of  secure  confine- 
ment, and  there  be  securely  kept  until  Friday, 
the  10th  day  of  August,  A.  D.  1888,  and  on 
that  day  you  be  taken  by  the  United  Stites 
marshal  of  the  territory  of  Arizona,  to  andt. 
within  the  yard  of  the  jail  of  said  Maricopa^ 
county,* Arizona,  and  between  the  hours  of* 
nine  o'clock  a.  m.  and  five  o'clock  f.  m.  of 
that  day,  by  said  marshal,  you  be  hanged  by 
the  neck  till  you  are  dead." 

It  is  very  clear  from  these  transcripts  of  the 
proceedings  in  the  court  below  that  on  this 
trial  it  proceeded  and  considered  itself  as  act- 
ing as  a  court  for  the  trial  of  offenses  arising 
under  the  constitution  and  laws  of  the  United 
States,  and  as  administering  them  with  the 
same  powers  as  those  vested  in  the  circuit 
and  district  courts  of  the  United  States  gen- 
erally. The  grand  jurors  are  described  as 
"the  grand  jurors  of  the  United  States  of 
America  within  and  for  the  Second  judicial 
district,  territory  of  Arizona,  being  duly  im- 
paneled, sworn,  and  charged  to  inquire  with- 
in and  for  the  body  of  said  district  of  all  of- 
fenses committed  therein  against  the  United 
States."  The  court  was  held  in  the  city  of 
Phoenix,  in  the  county  of  Maricopa,  and  the 
oiTense  is  described  as  having  been  commit- 
ted within  the  Second  judicial  district  of  the 
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territory,  without  any  furllier  reference  to 
the  comity  in  wliich  the  act  was  done.  In 
Die  final  judgment  of  condemnation  it  ia  de- 
clared to  be  rendered  in  the  "district  court. 
Second  judicial  district  of  Arizona,  having 
and  exercising  the  same  jurisdiction  under 
the  constitution  and  laws  of  the  United  States 
as  is  vested  in  the  district  and  circuit  courts 
of  the  United  States."  Both  the  grand  and 
the  petit  jurors  were  summoned  by  the  mar- 
shal of  the  United  States,  and  the  execution 
of  the  sentence  was  imposed  upon  that  o£Qcer, 
who  now  holds  the  prisoner  in  custody  un- 
der it. 

If  the  court  which  tried  the  prisoner  had 
been  sitting  for  the  trial  of  offenses  commit- 
ted against  the  territorial  law,  all  this  would 
have  been  different.  The  grand  Jury  would 
have  been  summoned  for  the  county  in  which 
the  act  was  committed,  and  from  the  body  of 
that  county,  by  its  sheriff,  and  the  case  would 
have  been  tried  by  the  court  sitting  in  that 
county,  unless  for  exceptional  reasons,  which 
do  not  appear  in  this  case.  The  prisoner 
would,  on  conviction,  have  been  held  by  the 
sheriff,  who  would  have  had  the  execution  of 
« the  sentence  committed  to  him  under  a  war- 
^  rant  from  the  court.  All  these  circumstancea 
*  are  so  variant,  in  the  nature  of  the*jurisdio- 
tion  and  the  mode  in  which  it  must  be  ex- 
ercised, that  the  conviction  of  the  prisoner 
Tinder  the  one  mode  by  the  law  prescribed 
for  the  procedure  under  the  other  cannot  be 
beld  to  be  within  the  power  of  the  court 
which  proceeded  under  the  wrong  jurisdic- 
tion. That  there  exists  this  system  of  a  dis- 
tinct jurisdiction,  administered  by  the  same 
court,  in  the  territory  of  Arizona,  as  it  does 
In  nearly  all  the  others,  is  undoubted.  The 
language  of  section  1910  of  the  Revised  Stat- 
utes points  very  clearly  to  this  distribution  of 
the  functions  of  the  courts  of  the  United 
States  in  the  territories.  It  reads  as  follows: 
"Each  of  the  district  courts  in  the  territories 
mentioned  in  the  preceding  section  shall  have 
and  exercise  the  same  jurisdiction,  in  all  cases 
arising  under  the  constitution  and  laws  of 
the  United  States,  as  is  vested  in  the  circuit 
and  district  courts  of  the  United  States;  and 
the  first  six  days  of  every  term  of  the  respect- 
ive district  courts,  or  so  much  thereof  as  is 
necessary,  shall  be  appropriated  to  the  trial 
of  causes  arising  under  such  constitution  and 
laws;  but  writs  of  error  and  appeals  in  all 
such  cases  may  be  had  to  the  supreme  court 
of  each  territory,  as  in  other  cases. " 

It  may  be  safely  assumed  that  the  practice 
of  the  territorial  courts,  from  their  first  or- 
ganization, has  been  to  observe  this  separa- 
tion of  their  functions.  The  payment  of  the 
expenses  of  the  court,  while  sitting,  as  it  de- 
clares in  the  caption  above  quoted,  to  admin- 
ister the  laws  of  the  United  States,  with  the 
same  jurisdiction  as  is  vested  in  the  circuit 
and  district  courts  of  the  United  States,  is 
made  by  the  federal  government,  on  ac- 
counts kept  and  rendered  by  its  ofiiccrs; 
while  the  same  courts,  when  held  within  the 
different  counties  of  the  territories  to  ad- 


minister the  territorial  laws,  whether  crim- 
inal or  civil,  are  paid  by  the  county,  or  in 
some  other  mode  prescribed  by  the  legisla- 
ture of  the  territory. 

The  following  language  was  used  by  this 
court  in  Ex  parte  Crow  Dog,  109  U.  S.  556, 
"560,  3  Sup.  Ct.  Rep.  398:  "The  district  court 
has  two  distinct  jurisdictions.  As  a  terri- 
torial court  it  administers  the  local  law  of 
the  territorial  government;  as  invested  by 
act  of  congress  with  jurisdiction  to  adminis-o 
ter  the  laws  of  the  United  States,  it  has  aliS 
the*authorlty  of  circuit  and  district  courts.*- 
So  that,  in  the  former  character,  it  may  try 
a  prisoner  for  murder  committed  in  the  ter- 
ritory proper,  under  the  local  law,  which  re- 
quires the  jury  to  determine  whether  the  pun- 
ishment shall  be  death  or  imprisonment  for 
life,  (Laws  Dak.  1883.  c.  9;)  and,  in  the 
other  character,  try  another  for  a  murder 
committed  within  the  Indian  reservation, 
under  a  law  of  the  United  States,  which  im- 
poses, in  case  of  conviction,  the  penalty  of 
death.  Section  2145  of  the  Revised  Statutes 
extends  the  general  laws  of  the  United  States 
as  to  the  punishment  of  crimes  committed  in 
any  place  within  their  sole  and  exclusive  ju- 
risdiction, except  the  District  of  Columbia, 
to  the  Indian  country,  and  it  becomes  neces- 
sary, therefore,  to  inquire  whether  the  local- 
ity of  the  homicide,  for  which  the  prisoner 
was  convicted  of  murder,  is  within  that  de- 
scription." 

The  question  in  this  case  is  whether  the 
offense  charged  against  Gon-shay-ee  was  one 
committed  against  the  laws  of  the  United 
States,  within  the  meaning  of  the  distinction 
which  we  have  been  taking;  or  whether  it 
was  an  offense  against  the  laws  of  the  ter- 
ritory, to  be  punished  by  a  court  proceeding 
under  its  laws.  It  may  be  conceded  that 
prior  to  the  statute  of  1885,  so  far  ns  Indians 
could  be  punished  for  offenses  of  this  kind  in 
any  court,  either  federal  or  territorial,  the 
jurisdiction  would  belong  to  the  one  sitting 
under  the  first  branch,  and  exercising  the  ju- 
dicial functions  appropriate  thereto.  It  ia 
clearly  otherwise  by  the  act  of  March  3, 1885, 
(23  St.  385.)  The  only  portion  necessary  for 
our  present  consideration  is  the  ninth  sec- 
tion, which  reads  as  follows:  "That  imme- 
diately upon  and  after  the  date  of  the  pas- 
sage of  this  act  all  Indians  committing 
against  the  person  or  property  of  another  In- 
dian or  other  person  any  of  the  following 
crimes,  namely  murder,  manslaughter,  rape, 
assault  with  intent  to  kill,  arson,  burglary, 
and  larceny,  within  any  territory  of  the 
United  States,  and  either  within  or  without 
an  Indian  reservatioi>>  shall  be  subject  there- 
for to  the  laws  of  sucli  territory  relating  to 
said  crimes,  and  shall  be  tried  therefor  in  the 
same  courts  and  in  the  same  manner,  and- 
shall  be  subject  to  the  same  penalties,  as  areg 
all  other  persons  charged  with*  the  commis-? 
sion  of  said  crimes,  respectively;  and  the 
said  courts  are  hereby  given  jurisdiction  in 
all  such  cases;  and  all  such  Indians  commit- 
ting any  of  the  above  crimes  against  the  per- 
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son  or  property  of  another  Indian  or  other 
person  within  the  boundaries  of  any  state  of 
the  United  States,  and  within  the  limits  of 
any  Indian  reservation,  shall  be  subject  to 
the  same  laws,  tried  in  the  same  courts,  and 
in  the  same  manner,  and  subject  to  the  same 
penalties,  as  are  all  other  persons  commit- 
ting any  of  the  above  crimes  within  the  ex- 
clusive jurisdiction  of  the  United  States." 

This  is  the  last  section  of  the  Indian  ap- 
propriation bill  for  that  year,  and  is  very 
clearly  s  continuation  of  the  policy  upon 
which  congress  entered  several  years  pre- 
viously, of  attempting,  so  far  as  possible  and 
consistent  with  justice  and  existing  obliga- 
tions, to  reduce  the  Indians  to  individual 
subjection  to  the  laws  of  the  country,  and 
dispense  with  their  tribal  relations.  This 
matter  was  fully  commented  upon  in  the 
Case  of  Crow  Dog,  already  referral  to,  and  in 
U.  S.  V.  Kagama.  118  U.  S.  375,  6  Sup.  Ct. 
Bep.  1109,  in  which  the  whole  history  of  the 
relations  between  the  United  States  and  the 
Indians  was  discussed.  The  latter  case  arose 
nnder  the  statute  of  1885,  now  under  con- 
sideration, which  was  construed  in  the  opin- 
ion of  the  court,  and  the  distinction  clearly 
pointed  out  between  offenses  committed 
against  the  laws  of  the  United  States,  with- 
in the  limits  of  an  organized  state  of  the 
Union,  and  those  committed  within  the  ter- 
ritories. It  is  there  declared  that  the  enact- 
ment is  clearly  separable  into  two  distinct 
definitions  of  the  conditions  under  which  In- 
dians may  be  punished  for  the  same  crimes. 
The  first  is  where  the  offense  is  committed 
within  the  limits  of  a  territorial  govern- 
ment, whether  on  or  off  an  Indian  reserva- 
tion, and  "the  second  is  where  the  offense  is 
committed  by  one  Indian  against  the  person 
or  property  of  another,  within  the  limits  of 
a  state  of  the  Union,  but  on  an  Indian  reser- 
vation. "  In  that  case  the  offense  was  charged 
to  have  been  committed  within  the  bound- 
aries of  a  state  of  the  Union,  and  the  Indian 
^  was  tried  in  the  circuit  court  of  the  United 
i^tates  for  the  district  of  California,  from 
•  which  a  certificate  of  a*  division  of  opinion 
was  made  to  this  court,  embracing  the  ques- 
tion whether  a  murder  committed  by  an  In- 
dian on  the  reservation  of  Hoopa  valley,  in 
that  state,  could  be  tried  in  that  court.  We 
held  that  the  statute  gave  this  Jurisdiction, 
and  that  it  was  constitutional.  Incidentally, 
however,  in  remarking  upon  cases  of  crime 
committed  by  Indians  in  the  territories,  the 
court  said  that  "in  this  class  of  cases  the  In- 
dian charged  with  the  crime  shall  be  judged 
by  the  laws  of  the  territory  on  that  subject, 
and  tried  by  its  courts." 

The  distinction  between  the  trial  in  such 
cases  by  a  court  sitting  as  a  circuit  court  of 
the  United  States  to  try  offenses  against  the 
federal  laws,  and  tliat  in  which  it  sits  as  a 
territorial  court  to  punish  crimes  against  the 
laws  of  the  territory,  was  not  clearly  stated 
in  that  opinion.  We  have  already  shown 
that  such  a  distinction  exists,  and  have  little 
hesitation  in  holding  that  under  the  act  of 
v.9s.c. — 35 


1885  the  case  of  Gon-shay-ee  should  hav0 
been  considered  as  an  offense  against  the 
laws  of  the  territory.  That  statute  evident- 
ly intended  to  provide  for  the  punishment  of 
all  cases  of  "murder,  manslaughter,  rape,  as- 
sault with  intent  to  kill,  arson,  burglary,  and 
larceny,"  committed  by  Indians  within  any 
territory  of  the  United  States,  whether  with- 
in or  without  an  Indian  reservation;  and  the 
declaration  is  clear  that  they  "shall  be  sub- 
ject therefor  to  the  laws  of  such  territory  re- 
lating to  said  crimes,  and  shall  be  tried  there- 
for in  the  same  courts,  and  in  the  same  man- 
ner, and  shall  be  subject  to  the  same  penal- 
ties, as  are  all  other  persons  charged  with 
the  commission  of  said  crimes,  respectively." 
These  Indians,  then,  are  subjected  by  this 
statute,  not  to  the  criminal  laws  of  the  Unit- 
ed States,  but  to  the  laws  of  the  territory. 
The  statute  does  not  even  define  the  crimes 
of  "murder,"  "manslaughter,"  etc.,  but  this 
must  be  governed  by  the  laws  of  the  terri- 
tory, so  far  as  they  furnish  any  definition  ol 
the  crime.  There  is  no  language  which  de- 
clares that  they  shall  be  tried  in  the  courts  of 
the  United  States  under  the  same  circum- 
stances as  similar  offenses  committed  by  In- 
dians within  the  states;  but  the  second  pro- 
vision, which  prescribes  the  punishment  of 
the  same  offenses  when  committed  by  In-n 
dians  if  within  the  boundaries  of  any  state,  J 
and  within  the  limits'of  any  Indian  reserva-" 
tion,  declares  that  they  "shall  be  subject  to 
the  same  laws,  tried  in  the  same  courte,  and 
in  the  same  manner,  and  subject  to  the  same 
penalties,  as  are  all  other  persons  committing 
any  of  the  above  crimes  within  the  exclusive 
jurisdiction  of  the  United  States." 

This  phrase,  "within  the  exclusive  juris- 
diction of  the  United  States,"  is  well  under- 
stood as  applying  to  the  crimes  which  are 
committed  within  the  premises,  grounds, 
forts,  arsenals,  navy-yards,  and  other  places 
within  the  boundaries  of  a  state,  or  even 
within  a  territory,  over  which  the  federal 
government  has  by  cession,  by  agreement,  or 
by  reservation  excl  usive  jurisdiction.  Those 
cases  are  tried  by  circuit  or  district  courts  of 
the  United  States,  administering  the  laws  of 
the  United  States,  and  not  by  the  courts  of 
the  state  or  those  of  the  territory.  The 
framers  of  this  act  were  very  careful,  in  this 
part  of  the  statute,  where  the  offense  was 
committed  within  the  territorial  limits  of  a 
state,  to  declare  that  a  violation  of  the  laws  of 
the  United  States  in  regard  to  these  crimes  of 
murder,  etc.,  should  be  tried  in  the  courts 
exercising  the  jurisdiction  of  the  United 
States  to  punish  offenses  against  the  United 
States.  With  regard  to  the  territories,  how- 
ever, it  is  different.  The  declaration  is  that 
the  Indians  shall  be  tried  by  the  courts  of  the 
territory,  and  according  to  its  laws,  and  shall 
be  subject  to  the  penalties  which  those  laws 
prescribe.  They  are  to  be  tried  in  the  same 
manner  and  in  the  same  courts  as  are  all 
other  persons  charged  with  the  commission 
of  said  crimes,  respectively,  and  the  said 
courts  are  given  jurisdiction  in  all  such  cases. 
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It  win  be  otnerred  also  tbat  thia  part  of  the 
statute  makes  no  distinctioii  in  regard  to 
whether  the  crime  was  committed  by  the  In- 
dian on  or  off  an  Indian  reservation.  We  do 
not  entertain  any  doubt  tliat  this  part  of  the 
statute  was  enacted  to  transfer  to  the  terri- 
torial courts  established  by  the  general  gov- 
ernment, as  all  courts  of  general  jurisdiction 
are  in  the  territories,  the  jurisdiction  to  try 
the  crimes  described  in  it  under  the  territo- 
N  rial  laws,  when  sitting  as  and  exercising  the 
w  functions  of  such  territorial  court,  as  pointed 
*  out  in  the  Case  of  Crow  Dog.  *  The  distinc- 
tions incident  to  this  mode  of  trial  have  al- 
ready been  indicated.  They  are  important, 
relating  to  the  jurisdiction,  and  concerning 
the  life  and  the  liberty  of  the  party  against 
whom  a  crime  is  charged.  Whether  a  man 
shall  be  tried  in  the  county  where  the  offense 
was  committed,  or  carried  to  some  other 
county,  perhaps  hundreds  of  miles  distant,  is 
a  matter  of  much  consequence;  It  is  of  the 
venue  of  the  trial.  Whether  be  shall  be  tried 
by  a  jury  summoned  by  the  marshal  of  the 
United  States  from  the  whole  territory,  or 
from  a  section  of  it,  amounting  possibly  to 
one-third  of  its  extent,  or  by  a  jury  of  the 
county  in  which  the  act  was  done,  by  the 
sheriff  of  the  county,  is  of  much  moment  to 
him;  so  also  as  to  whether  be  shall  be  indict- 
ed by  a  grand  jury  summoned  to  serve  for 
the  county,  and  residents  of  the  county,  or 
by  such  a  body  summoned  from  the  whole 
territory.  It  is  of  consequence  that  in  this 
new  departure  which  congress  has  made,  of 
subjecting  the  Indians,  in  this  limited  class 
of  cases,  to  the  same  laws  which  govern  the 
whites  within  the  territories  where  they  both 
reside,  the  Indian  shall  at  least  have  all  the 
advantages  which  may  accrue  from  that 
change,  which  transfers  him,  as  to  the  pun- 
ishment for  these  crimes,  from  the  jurisdic- 
tion of  his  own  tribe  to  the  jurisdiction  of 
the  government  of  the  territory  in  which  he 
lives.  We  are  of  opinion  that  the  writ  of 
habeas  corptu  should  issue  as  prayed  for  in 
thia  case,  and  it  is  so  ordered. 


(110  u.  8.  tSS) 

Ex  parte  CAPTinr  Jack. 
(i^Tll  IB,  1889.) 

Petition  for  Writ  of  Habeas  Cornus. 

8.  F.  Phillips,  W.  B.  Lamar,  and  J.  Q.  Zachry, 

S  tor  petitioner.    Sol.  Gen.  Jenki,  for  respondent, 

S 

*  MnxBB,  J.  The  only  distinctions  between  this 
case  and  that  of  Gon-sbay-ee,  ante,  543,  in  which 
the  opinion  has  Just  been  delivered,  are — First, 
that  Captain  Jaclc  was  sentenced  to  imprisonment 
at  bard  labor  in  the  penitentiary  of  Ohio  for  30 
years,  and  the  writ  must  therefore  be  directed  to 
the  keeper  of  that  institution  at  Ck>lvunbus,  in  that 
state;  second,  that  it  appears  by  the  record  tbat 
in  the  former  case  the  offense  was  committed  on 
an  Indian  reservation,  while  in  the  case  of  Captain 
Jack  the  act  wa.'t  done  within  the  ]ndioial  district, 
but  not  upon  suou  a  reservation.  We  do  not  con- 
sider tbat  these  differences  have  any  influence  in 
the  decision  of  the  question  as  to  the  jurisdiction 
of  the  conrt  which  tried  them  both,  and  that  there- 
fore in  this  case,  as  in  the  former,  the  writ  of 
twbeas  oorp%u  should  issue. 


BEPOBTBB.  Vol.  9. 

(US  V.  8.  W) 

XTnitsd  States  v.  Avbriu.  et  alA 

(April  a,  1888.) 

Cunuc  or  Coubt — Disraior  Coubts  or  ITtab— 
Fbbs. 

The  fees  to  be  retained  by  the  clerks  of  the  dis- 
trict courts  for  the  territory  of  Utah,  as  com- 
pensation for  their  services,  are  limited  to  93,500^ 
the  amount  fixed  by  Rev.  Bt.  U.  &  ||  828, 839. 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  Utah. 
Asst.  Atty.  Gen.  Maury,  for  appellant. 

Blatorford,  J.  This  is  an  action  at  law, 
brought  by  ttie  United  States  in  the  district 
court  of  the  Third  judicial  district,  territory 
of  Utah,  upon  the  oiBcial  bond  of  Oscar  J. 
Averill,  as  clerk  of  the  Third  judicial  district 
court  of  the  territory  of  Utah,  on  which  the 
the  other  defendants  were  sureties,  to  recover 
the  sum  of  95,253.33,  being  an  alleged  sur- 
plus  of  fees  and  emoluments  received  by  the 
said  Averill.  as  clerk,  between  August  5, 
1879,  and  December  31,  1883,  in  excess  of 
the  amounts  which  he  was  entitled  to  retain 
for  his  personal  services,  and  the  reasonable 
and  necessary  expenses  of  his  office  during 
that  period,  and  for  which  it  was  claimed  he 
was  bound  to  account  to  tlie  United  States. 
Tiie  cause  was  heard  in  the  district  conrt 
upon  a  general  demurrer  to  the  complaint, 
on  which  judgment  was  rendered  for  the  de- 
fendants. The  judgment  of  tbedistrict  court 
was  affirmed  on  appeal  by  the  supreme  court 
of  the  territory.  7  Pac.  Rep.  527.  To  re- 
verse that  judgment  the  United  States  prose- 
cute this  appeal. 

Section  1  of  the  act  entitled  "An  act  to « 
regulate  the  fees  and  costs  to  be  allowed  g 
clerks,  marshals,  and  attorneys  of  the*2ircuit  * 
and  district  courts  of  the  United  States,  and 
f orother  purposes, "  passed  February  26, 1853, 
c.  80.  (10  St.  161,)  provided  as  foUows.  aa 
originally  enacted:  "That  in  lieu  of  the 
compensation  now  allowed  by  law  to  attor- 
neys, solicitors,  and  proctors  in  the  United 
States  courts,  to  United  States  district  attor- 
neys, clerks  of  the  district  and  circuit  courts, 
marshals,  witnesses,  jurors,  commissioners, 
and  printers,  in  the  several  states,  the  fol« 
lowing  and  no  other  compensation  shall  be 
taxed  and  allowed."  Then  followed  a  speci- 
fication of  fees  to  be  charged  by  varioua 
officers  for  various  services.  Section  3  pro- 
vided for  the  rendering  of  acoounta  of  fees, 
semi-annually,  by  district  attorneys,  clerks 
of  the  district  and  circuit  courts,  and 
marshals,  and  contained  the  following  enact- 
ment: "And  no  clerk  of  a  district  court,  or 
clerk  of  a  circuit  court,  shall  be  allowed  by 
the  said  secretary" — the  secretary  of  the  in- 
terior— "to  retain  of  the  fees  and  emolu- 
ments of  his  said  office,  or,  in  case  both  of 
the  said  clerlcships  shall  be  held  by  the  same 
person,  of  the  said  offices,  for  his  own  per- 
sonal compensation,  over  and  atiove  the  nec- 
essary expenses  of  his  office,  and  necessary 
clerk  hire  included,  also  to  be  audited  and 
allowed  by  the  proper  accounting  officers  of 


>Keversing  7  Fao.  Rep.  iast. 
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the  treasury,  a  sum  exceeding  three  tbon- 
sand  five  hnndred  dollars  per  year,  for  anj 
such  district  clerk,  or  circuit  clerk,  or  at  and 
after  that  rate  for  such  time  as  he  shall  hold 
theoflflce."  These  provisions  did  not  apply 
to  the  clerks  of  the  territorial  courts. 

By  section  12  of  the  act  "making  appro- 
priations for  the  civil  and  diplomatic  ex* 
penses  of  government  for  the  year  ending 
the  thirtieth  of  June,  eighteen  hundred  and 
flfty-six.  and  for  other  purposes,"  passed 
March  8,  1855,  c.  175,  (10  St.  671.)  it  was 
enacted  "that  the  provisions  of  the  act  of 
February  twenty-sixth,  eighteen  hundred 
and  fifty-three,  '  to  regulate  the  fees  and  costs 
to  be  allowed  clerks,  marshals,  and  attorneys 
of  the  circuit  and  district  courts  of  the  United 
States,  and  for  other  purposes,'  are  hereby 
extended  to  the  territories  of  Minnesota,  New 
Mexico,  and  Utah,  as  fully,  in  all  particu- 
lars, as  they  would  be  had  the  word  'territo- 
ries' been  inserted  in  the  sixth  line  after  the 
t,  word  'states,'  and  the  same  had  read,  'in  the 
8  several  states  and  in  the  territories  of  tlie 
•  United  States.'  *  This  clause  to  take  effect 
tiom  and  after  the  date  of  said  act,  and  the 
accounting  officers  will  settle  the  accounts 
within  its  purview  accordingly."  With  this 
amendment  section  1  of  the  act  of  February 
26.  1853,  read  as  follows:  "That  in  lieu  of 
the  compensation  now  allowed  by  law  to  at- 
torneys, solicitors,  and  proctors  in  the  United 
States  courts,  to  United  States  district  attor- 
neys, clerks  of  the  district  and  circuit  courts, 
marshals,  witnesses,  jurors,  commissioners, 
and  printers,  in  the  several  states  and  in  the 
territories  of  the  United  States,  the  following 
and  no  other  compensation  shall  be  taxed  and 
allowed." 

When  section  1  of  the  act  of  1853.  as  orig- 
inally enacted,  spoke  of  the  compensation  to 
be  "allowed"  to  the  officers  named  in  it,  it 
clearly  included  the  compensation  to  be  al- 
lowed to  be  retained  by  tliem  for  their  serv- 
ices. This  is  also  plainly  indicated  in  section 
8  of  the  same  act,  in  the  provision  us  to  the 
amount  per  year  which  a  clerk  of  a  district 
or  circuit  court  may  be  "allowed"  to  retain, 
out  of  the  fees  and  emoluments  of  his  office, 
"for  bis  own  personal  compensation."  So 
when,  by  the  amendment  made  in  1855  to 
section  1  of  the  act  of  1853,  the  latter  act  was 
made  to  apply  to  the  compensation  to  be  al- 
lowed, in  the  territory  of  Utah,  to  the  clerks 
of  the  district  courts  there,  the  provision  of 
section  3  of  that  act  as  to  compensation  al- 
lowed to  be  retained  by  a  clerk  of  a  district 
court  was  necessarily  made  applic<ible  to 
clerics  of  district  courts  in  the  territory  of 
Utah;  because,  by  the  act  of  1855.  the  pro- 
Tisions — that  is,  all  the  provisions — of  the  act 
of  1853  are  extended  to  the  territory  of  Utah 
"as  fully,  in  all  particulars,  as  they  would 
be"  had  the  words,  "and  in  the  territories  of 
the  United  States,"  been  inserted  in  section 
1  of  the  act  of  1853  as  originally  enacted. 
This  is  further  shown  by  the  fact  that  the 
new  clause  is,  by  the  act  of  1855,  made  to 
take  effect  from  and  after  the  date  of  the  act 


of  1853,  and  the  "accounting  officera"  ar« 
directed  to  "settle  the  accounts  within  its 
purview  accordingly."  This  can  refer  only 
to  the  "proper  accounting  officers  of  the 
treasury,"  wlio  are  required,  by  section  8  of 
the  act  of  1853,  to  audit  and  allow  the  com- 
pensation accounts  of  the  clerks  of  courts. « 
The  accounts  within  the  purview  of  tbel 
amendment  of  1855,  which'the  accounting 
officers  were  required  to  settle  "accordingly, " 
necessarily  included  accounts  for  the  com- 
pensation of  the  clerks  of  the  district  courts 
of  the  territory  of  Utah,  which  were  to  be 
settled  according  to  the  requirements  of  see* 
tion  8  of  the  act'of  1853. 

This  was  the  state  of  legislation  in  regard 
to  tlie  question  under  consideration  when  the 
Bevised  Statutes  were  enacted.  Section  823 
of  those  Statutes,  which  is  taken  from  section 
1  of  the  act  of  1853,  provides  as  foUows: 
"The  following  and  no  other  compensation 
shall  be  taxed  and  allowed  to  attorneys,  solio 
iters,  and  proctoi-s  in  the  courts  of  the  United 
States,  to  district  attorneys,  clerks  of  the 
circuit  and  district  courts,  marshals,  com- 
missioners, witnesses,  jurors,  and  printers 
in  the  several  states  and  territories,  except  in 
cases  otherwise  expressly  provided  by  law." 
By  the  act  of  June  27,  1866,  c.  140,  |  2.  (14 
St.  74,)  the  commissioners  to  revise  the  stah* 
utes  were  directed  to  place  at  the  sections  of 
the  Bevision  "references  to  the  original  text 
from  which  each  section  is  compiled."  The 
references  opposite  section  823  are  these; 
"26  Feb.  1853.  c.  80,  s.  1,  t.  10.  p.  161;  8 
March,  1855.  c.  155.  s.  12,  t.  10,  pp.  670, 
671."  This  shows  that  the  provision  of  the 
act  of  1855  was  regarded  as  being  incorpo- 
rated in  section  823.  The  provision  of  sec- 
tion 8  of  the  act  of  1853,  in  regard  to  the 
compensation  to  be  retained  by  clerks,  was 
embodied  in  section  839  of  the  Bevised  Stat* 
utes,  in  these  words:  "Ko  derk  of  a  district 
court,  or  clerk  of  a  circuit  court,  shall  be  al- 
lowed by  the  attorney  general,  except  as  pro- 
vided in  the  next  section,  and  in  section  eight 
hundred  and  forty-two,  to  retain  of  the  fees 
and  emoluments  of  his  office,  or,  in  case  both 
of  the  said  clerlcships  are  held  by  the  same 
person,  of  the  fees  and  emoluments  of  the 
said  offices,  respectively,  for  bis  personal 
compensation,  over  and  above  his  necessary 
office  expenses,  including  necessary  clerk- 
hire,  to  be  audited  and  allowed  by  the  proper 
accounting  officers  of  the  treasury,  a  sum 
exceeding  three  thousand  five  hundred  dol- 
lars a  year  for  any  such  district  clerk,  or 
for  any  such  circuit  clerk,  or  exceeding  that 
rate  for  any  time  less  than  a  year."  By  sec- 
tion 15  of  the  act  of  June  22, 1870,  c.  150, 
(16  St.  164,)  the  attorney  general  had  beenS 
given  the  supervisory  power  over'the  ao-« 
counts  of  the  officers  of  courts,  in  place  of  the 
secretary  of  the  interior.  The  exceptions  con- 
tained in  section  840  have  reference  to  the 
clerks  of  the  circuit  and  district  courts  in  Cali- 
fornia. Oregon,  and  Nevada,  who  are  author- 
ized to  retain,  for  their  personal  compensa- 
tion, out  of  fees  received,  not  «cceeding 
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S7,000  a  year.  Section  842  grants  additional 
compensation  to  clerks  and  marshals  for 
special  services  in  prize  causes. 

We  think  that  sections  823  and  839  must 
have  the  same  construction  that  sections  1 
and  3  of  the  act  of  1853  were  required  to 
have,  after  the  enactment  of  the  act  of  1855, 
and  that  they  apply  to  the  allowance  for  com- 
pensation to  the  clerks  of  district  courts  in 
the  territory  of  Utah.  There  is  no  indica- 
tion in  the  language  of  those  sections  of  the 
Revised  Statutes  of  any  intention  to  change 
the  meaning  of  sections  1  and  3  of  the  act  of 
1853,  as  modified  by  the  act  of  1855,  as  such 
meaning  stood  on  the  1st  of  December,  1873. 
In  the  absence  of  such  indication,  sections 
828  and  839  of  the  Revised  Statutes  must  be 
accepted  as  the  law  on  the  subjects  which 
they  embrace,  as  It  existed  on  the  1st  of  De- 
cember, 1878.  U.  S.  V.  Bowen,  100  U.  S. 
508;  Iron  Co.  t.  Ashburn.  118  U.  S.  54,  57, 
6  Sup.  Ct.  Rep.  929. 

On  the  23d  of  June,  1874,  the  day  after 
the  enactment  of  the  Revised  Statutes,  con- 
gress passed  an  act  "in  relation  to  courts  and 
judicial  officers  in  the  territory  of  Utah,"  (18 
St  p.  253,  c.  469,)  the  seventh  section  of 
which  read  as  follows:  "That  the  act  of  the 
territorial  legislature  of  the  territory  of  Utah, 
entitled  'An  act  in  relation  to  marshals  and 
attorneys,'  approved  March  third,  eighteen 
hundred  and  fifty-two,  and  all  laws  of  said 
territory  Inconsistent  with  the  provisions  of 
this  act,  are  hereby  disapproved.  The  act  of 
the  congress  of  the  United  States  entitled 
•An  act  to  regulate  the  fees  and  costs  to  be 
allowed  clerks,  marshals,  and  attorneys  of 
the  circuit  and  district  courts  of  the  United 
States,  and  for  other  purposes,'  approved 
February  twenty-sixth,  eighteen  hundred 
and  fifty-three,  is  extended  over  and  shall  ap- 
ply to  the  fees  of  like  ofllcers  in  said  territory 
of  Utah.  But  the  district  attorney  shall  not 
e  by  fees  and  salary  together  receive  mure  than 
n  thirty-five  hundred  dollars  per  year,  and  all 
*  fees  and  moneys  received'by  him  above  said 
amount  shall  be  paid  into  the  treasury  of  the 
United  States. "  We  do  not  perceive  that  this 
section  changes  the  law  as  it  then  existed  in 
the  particular  in  question.  There  is  no  ex- 
press repeal  of  the  provision  of  the  act  of 
1855,  nor  anything  inconsistent  with  it. 
The  act  of  1853,  that  is,  the  entire  act,  is  ex- 
tended over  and  made  to  apply  to  "the  fees 
of  like  officers  in  said  territory  of  Utah;" 
that  is,  to  "the  fees  and  costs  to  be  allowed 
clerks,  marshals,  and  attorneys"  in  the  dis- 
trict courts  in  Utah,  subject  to  the  special 
provision  of  section  7  as  to  the  compensation 
of  the  district  attorney.  The  allowance  of 
fees  covers  the  allowance  of  compensation  to 
be  retained  out  of  fees  in  the  settlement  of 
accounts  by  the  accounting  officers  of  the 
treasury.  At  the  most,  this  legislation  was 
redundant,  so  far  as  the  compensation  of  the 
clerks  of  the  district  courte  in  Utah  was 
concerned. 

It  remains  only  to  notice  section  1883  of 
the  Revised  Statutes,  which  provides  as  fol- 


lows: "The  fees  and  costs  to  be  allowed  to 
the  United  States  attorneys  and  marshals,  to 
clerks  of  the  supreme  and  district  courts,  and 
to  jurors,  witnesses,  commissioners,  and 
printers,  in  the  territories  of  the  United 
States,  sliall  be  the  same  for  similar  services 
by  such  persons  as  prescribed  in  chapter  six- 
teen, title  ■  The  Judiciary,'  and  no  other  com- 
pensation shall  be  taxed  or  allowed. "  Refer- 
ence is  made  in  the  margin  of  section  1883, 
both  in  the  first  and  the  second  editions  of  the 
Revised  Statutes,  to  the  organic  and  other 
acts  relating  to  nine  territories,  including 
Utah,  and  to  section  12  of  the  act  of  March 
S,  1855,  hereinbefore  recited,  showing  that 
section  1883  was  compiled  from  the  statutory 
provisions  thus  referred  to.  This  section 
1883  must  have  the  same  construction  above 
given  to  sections  1  and  3  of  the  act  of  1853, 
as  modified  by  the  act  of  1855,  and  to  sec* 
tions  823  and  839  of  the  Revised  Statutes,  as 
enacted.  The  fees  mentioned  in  section  1883 
as  "to  be  allowed"  to  clerks  of  the  district 
courts  in  tiie  territories  cover  the  fees  to  be 
retained  by  them  for  compensation  for  serv- 
ices. Sections  823  and  839  are  in  chapter  16 
of  the  title  mentioned.  They  prescribe  the 
fees  to  be  allowed  to  and  retained  by  cle^^ 
of  district  courts;  "and  no  other  compensa-jj 
tion"  can,  under  section  1883,  be'allowed  to* 
be  retained  by  clerks  of  the  district  courts  in 
Utah,  for  personal  compensation,  than  is  by 
the  provisions  of  chapter  16  of  the  title  men- 
tioned prescribed  to  be  allowed  to  be  retained 
by  the  clerks  of  the  district  courts  named  in 
section  839,  for  personal  compensation.  Seo> 
tion  1883  is  in  the  same  language  in  both 
editions  of  the  Revised  Statutes,  but,  in  the 
second  edition,  a  marginal  reference  is  made 
to  section  7  of  the  act  of  J  une  23, 1874,  herein- 
before quoted,  passed  after  the  Revised  Stat- 
utes were  enacted. 

The  judgment  of  the  supreme  court  of  the 
territory  of  Utah  is  reversed,  and  the  case  is 
remanded  to  that  court,  with  a  direction  to 
reverse  the  judgment  of  the  Third  judicial 
district  court  of  the  territory  of  Utah,  dis- 
missing the  complaint,  and  to  take  such 
further  proceedings  as  may  be  conformable 
to  law,  and  not  inconsistent  with  the  opinion 
of  this  court. 

FuLLESt,  C.  J.,  was  not  a  member  of  the 
court  when  this  case  was  argued,  and  took 
no  part  in  its  decision. 


(ISO  U.  S.  281) 

HAUMEB  e.  UAItFIELD  MiNIKQ  &  MiixQia 

Co.! 

(April  8, 1880.) 

1.  Atims  AND  Mnmra— Rbcoks  ov  Claiii<— Db- 

BORIFTION. 

Rev.  St.  V.  S.  i  2324,  requires  the  records  of 
mining  claims  to  contain  a  description  of  the 
claim  located  "by  reference  to  some  natural  ob- 
jent  or  permanent  monument  as  will  identify 
the  claim. "  Held,  that  a  description  of  the  claim 
by  metes  and  bounds,  indicated  by  stakes  driv- 
en in  the  ground,  the  location  being  indicated 
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iy  ita  distaaeefrom  "Vaughsn's  Little  Jennie 
If  Ine,  "is  snfflcient,  in  the  absence  of  evidence  to 
■how  that  that  mine  was  not  a  well-known  nat- 
ural object  or  permanent  monumen^  and,  there 
being  no  evidence  to  contradict  such  description, 
the  ground  claimed  is  sufficiently  identified  to 
support  a  title  to  the  claim. 

i.  Same— UiTizE^JSHiP  of  Locatos. 

The  affidavit  of  the  locator,  accompanying  the 
recorded  notice  of  location,  as  to  his  citizenship, 
is  pri?na/aeie  evidence  of  that  fact. 

t,  8axb— Qthxtiro  Titlb— iNSTBVcnoir. 

In  an  action  to  quiet  title  the  answer  of  defend- 
ant did  not  distinctly  put  in  issue  the  validitjr  of 
the  original  location,  but  denied  the  existing 
right  and  ownership  of  the  plaintUI  and  his  pos- 
session since  the  discovery  and  location,  and  al- 
leged a  forfeiture  by  plaintiff  and  a  relocation  by 
defendant.  The  court  charged  the  jury  that  the 
validity  of  the  original  location  was  not  in  dis- 
pute, and  that,  if  they  believed  that  plaintiff 
was  in  the  quiet  and  undisturbed  possession  of 
the  premises  prior  to  defendant's  entry;  that 
the  boundaries  of  said  claim  were  properly 
marked;  and  that  there  had  been  theretofore 
discovered  therein  a  vein  or  lode,— plaintiff  had 
made  out  a  prima  fade  case,  which  could  only 
be  overcome  by  proof  of  forfeiture  and  acquisi- 
tion by  defendant.  Held  tliat,  if  the  charge  that 
the  original  location  was  not  disputed  was  error, 
It  was  not  prejudicial  to  defendant.  As  the 
cause  was  one  of  equity  jorisdicUon,  and  tried 
in  the  courts  of  Uontana,  which  exercise  both 
law  and  equity  jurisdiction,  the  finding  of  the 
iory,  having  been  accepted,  must  be  treated  as  the 
finding  of  the  court,  and  the  instruction  only  in- 
dicated ita  ruling  respecting  the  inferences  to  be 
drawn  from  plaintiff's  prior  possession. 

4.   CORFOBATIOSS — FOBXIOH    COBFORA,TIOV— AU- 
lEZNTICiLTION  OT  RbCOBD. 

Under  the  Montana  statute  requiring  a  foreign 
corporation  doing  business  in  that  territory  to  file 
witn  the  secretai^  of  the  territory,  and  with  the 
recorder  of  the  county  in  which  it  is  carrying  on 
Imslness,  a  copy  of  its  charter  or  certiflcate  of 
incorporation,  duly  authenticated,  a  copy  cer- 
tified under  the  seal  of  the  secretary  of  state 
of  the  state  of  the  incorporation  as  being  a 
correct  copy  of  the  original  on  file  In  his  of- 
fice. Is  sufflcicnt. 

In  Error  to  the  Supreme  Court  of  the  Ter- 
ritoiy  of  Montana. 

B.  W.  Toole  and  /.  JT.  Toole,  for  plaintiff 
in  error.    Sppa  ffunton,  for  defendant  in 
«»  error. 

•  Field,  J.  *  This  was  a  suit  to  quiet  the 
title  of  the  plaintiff  below,  the  Garfield  Min- 
ing &  Milling  Company,  to  8  lode  mining 
claim  in  Montana.  It  was  brought  under 
an  act  of  the  territory  providing  for  an  action 

ggby  any  person  in  possession,  by  himself  or 
JJhis  tenant,  of  real  property,  against  any  per- 

•  son  who'clalms  an  estate  or  interest  therein 
adverse  to  him,  for  the  purpose  of  determin- 
ing such  adverse  claim,  estate,  or  interest. 
Comp.  St.  1887,  §  3G6.  The  complaint  alleg- 
es that  the  plaintiff  is  a  corporation  organized 
and  existing  under  the  laws  of  the  slate  of 
New  York,  for  the  purpose  of  carrying  on 
the  business  of  mining  and  milling  ores  bear- 
ing gold,  silver,  and  utlier  precious  metals. 
In  Montana,  and  that  it  has  complied  witli 
all  the  laws  of  the  territory  relative  to  for- 
eign corporations;  that  it  is  the  owner  of  a 
certain  quartz  lode  in  the  county  of  Lewis 
and  Clarke,  in  the  territory,  known  as  the 
"Garfield"  lode  or  mining  claim,  which  has 
been  surveyed,  and  is  designated  upon  the 
lecords  of  the  office  of  the  United  States  sur- 


veyor general  of  the  territory,  and  contains 
an  area  of  20  acres  and  62-100  of  an  acre,  the 
metes  and  bounds  of  which  are  given;  that 
the  plaintiff  and  its  predecessors  in  interest 
have  been  in  tlie  possession  of  and  entitled 
to  the  lode  ever  since  its  discovery  and  loca- 
tion; that,  notwithstanding  its  right  to  the 
possession,  the  defendant  below,  (the  plaintiff 
in  error  here,)  Auge  O.  Hammer,  on  or  about 
the  1st  of  January,  1883,  assumed  to  enter 
upon  the  premises  and  relocate  the  same,  and 
caused  the  relocation  to  be  recorded  in  the 
records  of  the  county  under  the  name  of  the 
"Kinna  Lode;"  that  be  pretends  to  claim  an 
Interest  or  estate  therein  adversly  to  the 
plaintiff,  and  has  made  application  to  the 
United  States  land-office  at  Helena,  In  the 
territory,  for  a  patent  therefor ;  that  the  plain- 
tiff has  duly  filed  in  that  office  its  adverse 
claim  to  the  premises,  setting  forth  its  nat- 
ure and  origin ;  and  that  the  proceedings  in 
the  land-office  have  been  stayed  until  the 
final  determination  by  the  court  of  the  right 
of  possession  to  the  premises.  Two  other 
persons,  by  the  names  of  Kinna  and  Bliss, 
are  also  made  defendants,  who,  it  is  averred, 
assert  some  claim  to  the  premises  by  a  relo- 
cation at  the  same  time  with  the  defendant 
Hammer.  The  complaint  alleges  that  the 
claims  of  all  the  defendants  are  without  right, 
and  that  no  one  of  them  has  any  estate  or  in-  ^ 
terest  in  the  mining  ground,  nor  in  any  paitg 
thereof.  The  prayer  of  the  complaint  is*(l)» 
that  the  defendants  may  l>e  required  to  set 
forth  the  nature  of  their  respective  claims,  and 
that  all  adverse  claims  be  determined  by  a  de- 
cree of  the  court;  (2)  that  by  such  decree  it 
be  declared  and  adjudged  that  the  defendants 
have  not,  nor  has  any  of  them,  any  interest 
or  estate  in  or  right  to  the  possession  of  the 
premises,  or  any  part  thereof,  and  that  the 
title  of  the  plaintiff  to  the  same  is  good  and 
valid,  and  that  it  is  entitled  to  their  posses- 
sion; and  (3)  that  the  defendants  be  for- 
ever debarred  from  asserting  any  claim  what- 
ever to  the  premises,  or  any  part  thereof. 

All  the  defendants  filed  demurrers  to  the 
complaint,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  defendant  Hammer  withdrew 
his  demurrer,  and  filed  an  answer.  It  does 
not  appear  from  the  record  wliat  disposition 
was  made  of  the  demurrer  of  the  defendants 
Kinna  and  Bliss,  but  as  they  do  not  appear 
to  have  taken  any  further  part  in  the  defense 
of  the  action,  and  are  not  mentioned  in  the 
judgment  or  in  the  appeal  taken  to  tlie  su- 
preme court  of  the  territory,  it  may  be  pre- 
sumed that  the  action  was  discontinued  as  to 
them.  The  answer  of  Hammer  denies  that 
the  plaintiff  is  the  owner  of  the  lode  de- 
scribed in  the  complaint,  or  of  any  pait  of  it; 
or  that  it  Is  now,  or  has  been  for  a  long  time, 
in  possession  thereof,  or  of  any  part  thereof; 
or  that  it  or  its  predecessors  in  interest  have 
ever  since  the  discovery  and  location  thereof 
been  in  possession  of  It,  ^r  of  any  part  there- 
of, or  entitled  to  the  possession  thereof;  or  that 
the  defendant  at  any  time  assumed  to  relocate 
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the  premises,  and  to  canse  the  relocation  to 
be  recorded  in  the  records  of  the  county;  or 
that  his  claim  is  without  right.  The  answer 
also  sets  up  that  on  the  1st  of  January,  1883. 
onelner  Wolf  entered  upon  the  premises  de- 
scribed, the  same  being  then  vacant  mineral 
land  of  the  United  States,  and  discovered 
thereon  a  vein  or  lode  of  quartz  bearing  sil- 
ver and  other  precious  metals,  and  named 
the  same  the  "Kinna  Lode,"  which  he  then 
located  in  accordance  with  the  requirements 
of  the  law,  and  had  a  notice  of  the  location 
filed  for  record  with  the  county  recorder; 
IS  that  afterwards  the  defendant  became  tlie 
§purcliaser  of  the  premises  from  Wolf,  and 

•  has  ever  since*been  their  owner,  and  entitled 
to  their  possession;  and  that  whatever  claim 
the  plaintiff  ever  had  to  them  became  for- 
feited before  the  1st  of  January,  1883,  since 
which  time  it  has  not  had  any  estate,  title, 
or  interest  therein,  or  possession  thereof. 
A  replication  to  the  answer  having  been 
filed,  the  issues  raised  were  tried  by  a  jury, 
which  found  a  general  verdict  for  the  plain- 
tiff, upon  which  the  court  entered  judgment 
in  the  following  form,  after  stating  the 
pleadings,  trial,  and  verdict:  "Wherefore, 
by  virtue  of  the  law,  and  by  reason  of  the 
premises,  it  is  ordered,  adjudged,  and  de- 
creed that  the  plaintiff  have  judgment  as 
prayed  for  in  its  complaint  herein  against 
the  defendant  Auge  O.  Hammer,  and  that 
all  adverse  claim  of  the  said  defendant,  and 
of  all  persons  claiming  or  to  claim  the  prem- 
ises in  said  complaint  described,  or  any  part 
thereof,  through  or  under  said  defendant,  are 
hereby  adjudged  and  decreed  to  be  invalid 
and  groundless,  and  that  the  plaintiff  is,  and 
it  Is  hereby  declared  and  adjudged  to  be,  the 
true  and  lawful  owner  of  the  land  described 
in  the  complaint,  and  every  part  and  parcel 
thereof,  and  that  the  title  thereto  is  adjudged 
to  be  quieted  against  all  claims,  demands,  or 
preteasions  of  the  said  defendant;  and  said 
defendant  is  hereby  perpetually  estopped 
from  setting  up  any  claim  thereto,  or  any 
part  thereof."  Then  follows  a  description 
of  the  premises,  and  an  order  that  plaintiff 
recover  costs.  On  appeal  to  the  supreme 
court  of  the  territory,  the  judgment  was  af- 
firmed, (8  Pac.  Bep.  153,)  and  to  review  the 
latter  judgment  the  case  is  brought  to  this 
court. 

As  seen  by  this  statement,  the  suit  is 
brought  for  special  relief,  and  the  judgment 
entered  is  such  as  a  court  exercising  juris- 
diction in  equity  alone  could  render.  The 
courts  of  Montana,  under  a  law  of  the  terri- 
tory, exercise  both  common-law  and  equity 
jurisdiction.  The  modes  of  procedure  in 
suits,  both  at  law  and  in  equity,  are  the 
same  until  the  trial  or  hearing.  As  we  said 
in  Basey  v.  Gallagher,  20  Wall.  670,  679: 
"The  suitor,  whatever  relief  he  may  ask,  is 
required  to  state,  •  in  ordinary  and  concise 
« language,'  the  facts  of  his  case  upon  which 
g  he  invokes  tlie  judgment  of  the  court.    But 

*  the* consideration  which  the  court  will  give 
to  the  questions  raised  by  the  pleadings. 


when  the  case  is  called  for  trial  or  hearing, 
whether  it  will  submit  tliem  to  a  jury,  or 
pass  upon  them  without  any  such  interven- 
tion, must  depend  upon  the  jurisdiction 
whicli  is  to  be  exercised.  If  the  remedy 
sought  be  a  legal  one,  a  jury  is  essential,  un- 
less waived  by  the  stipulation  of  the  parties; 
but  if  the  remedy  sought  be  equitable,  the 
court  is  not  bound  to  call  a  jury,  and  if  it 
does  call  one,  it  is  only  for  the  purpose  of  en- 
lightening its  conscience,  and  not  to  control 
its  judgment.  The  decree  which  it  must 
render  upon  the  law  and  the  facts  must  pro- 
ceed from  its  own  judgment  respecting  them, 
and  not  from  the  judgment  of  others." 
The  court  might  therefore  have  heard  this 
case,  and  disposed  of  the  issues,  without  the 
intervention  of  a  jury;  but,  it  having  called 
a  jury,  the  trial  was  conducted  in  the  same 
raimner  as  a  trial  of  an  issue  at  law.  Such 
is  the  practice  under  the  system  of  procedure 
in  the  territory.  Ely  v.  Bailroad  Co.,  129 
U.  S.  291,  ante,  298;  Mining  Co.  v.  Kerr,  130 

U.  S.  ,  ante,  511.    The  fmding  of  the 

jury,  being  accepted  as  satisfactory,  must  be 
treated  as  if  made  by  the  court,  and,  being 
general,  as  covering  all  the  issues.  The  only 
questions,  therefore,  we  can  consider  on  this 
writ  of  error  are  those  arising  from  the  rul- 
ings In  the  admission  and  rejection  of  evi* 
dence.  and  those  respecting  the  inferences 
deduclble  from  the  proofs  made.  These  rul- 
ings, so  far  as  we  deem  them  of  suflBcient 
importance  to  be  noticed,  relate  to  the  evi- 
dence of  the  plaintiff's  incorporation;  to  the 
evidence  of  the  location  of  the  plaintiff's 
mining  claim;  to  the  evidence  of  the  citizen- 
ship of  the  locators;  and  to  the  Inferences 
to  be  drawn  from  the  evidence  of  the  plain- 
tiff's prior  possession  of  the  premises. 

1.  As  to  the  evidence  of  the  Incorporation 
of  the  plaintiff.  That  consisted  of  certain 
records  of  the  county  of  Lewis  and  Clarke, 
purporting  to  be  a  certiflcate  of  its  incorpo- 
ration in  Kew  York,  on  the  11th  day  of  Oc- 
tober, 1881,  duly  acknowledged  before  a  no- 
tary public  of  the  city  and  county  of  New 
York,  and  authenticated  by  the  certiflcate  of 
the  secretary  of  state  of  New  York,  under  his 
official  seal,  as  being  a  correct  copy  of  thOg 
duplicate  original  on  file  in  his  office,  and  alsql 
by  a  certificate  under  seal  of  a  commissioner*' 
of  the  territory  of  Montana,  in  New  York, 
as  being  found  by  him  to  be  a  correct  copy, 
after  comparison  of  the  same  with  the  orig- 
inal. The  introduction  of  these  records  was 
objected  to  on  the  ground  that  the  papers 
were  not  properly  acknowledged  or  aatbentt- 
cated.  The  objection  is  not  tenable.  The 
acknowledgment  attached  to  the  certiflcate  Is 
in  due  form,  and  the  authentication  of  the 
copy  filed,  by  the  secretary  of  state  of  New 
York,  the  public  officer  charged  with  the 
custody  of  the  original,  or  of  one  of  the  du- 
plicate originals,  under  his  official  seal,  Is 
sufficient  to  entitle  the  copy  to  be  placed  on 
flle  for  record  in  the  office  of  the  recorder  of 
the  county  and  with  the  secretary  of  the  ter- 
ritory. The  law  of  the  terrltpiy  in  fofce  at 
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the  time,  with  teference  to  foreign  corpora- 
tiona,  provided  that  before  they  proceeded  to 
do  bosiness  under  their  charter  or  certiBcate 
of  Incorporation  in  the  territory  they  should 
"file  for  record  with  the  secretary  of  the  ter- 
ritory, and  also  with  the  recorder  of  the 
county  in  which  they  are  carrying  on  busi- 
nees,  the  charter  or  certiQcate  of  incorpora- 
tion, duly  authenticated,  or  a  copy  of  said 
charter  or  certiQcate  of  incorporation. "  The 
law  does  not  specif^  in  what  way  the  copy 
filed  sliall  be  authenticated,  and,  in  the  ab- 
sence of  any  provision  on  that  subject,  the 
certificate  of  the  official  custodian,  under  the 
seal  of  his  office,  must  be  deemed  sufficient. 
It  does  not  appear  that  a  copy  of  the  certif- 
icate of  incorporation  was  filed  with  the  secre- 
tary of  the  territory,  but,  no  objection  to  the 
introduction  of  the  county  records  having 
been  taken  on  that  ground,  it  will  be  pre- 
sumed that  such  filing  existed,  and,  if  re- 
quired, it  could  have  been  readily  shown. 
There  was  no  error,  therefore,  in  the  ruling 
of  the  court  admitting  the  records  of  the 
county  showing  the  incorporation  of  the 
plaintilT  in  the  state  of  Kew  York. 

2.  As  to  the  evidence  of  the  location  of  the 
mining  claim  of  the  plaintifC.  That  consisted 
of  the  record  of  the  notice  of  location.  To 
its  introduction  objection  was  taken  that  it 
did  not  contain  such  a  description  of  the 
property  as  was  required  by  law,  and  did  not 
refer  to  such  natural  objects  or  permanent 

« monuments  as    would  identify  the  claim. 

M  The  record  is  as  follows: 

•  •"GarfleldLode.— Notice  of  Location.  No- 
tice is  hereby  given  that  the  undersigned, 
having  complied  with  the  requirements  of 
cbapter  six  of  title  thirty-two  of  the  Revised 
Statutes  of  the  United  States,  and  the  local 
eostoms,  laws,  and  regulations,  has  located 
fifteen  hundred  (1,500)  linear  feet  on  the 
above-named  lode,  situated  in  Yaughan  min- 
ing district,  Lewis  and  Clarke  county,  Mon- 
tana territory,  and  described  as  follows: 
Commencing  at  discovery  stake,  running 
fifty  feet  east  to  center  stake;  then  three 
hundred  feet  north  to  stake  *  A;'  thence  fif- 
teen hundred  feet  west  to  stake  •  B ;'  thence 
six  hundred  feet  south  to  stake  '  C,'  and  fif- 
teen hundred  feet  east  to  stake  'D,'  and 
three  hundred  feet  north  to  place  of  com- 
mencement. This  lode  is  located  about  fif- 
teen hundred  feet  south  of  Yaughan's  Little 
Jennie  mine,  and  described  and  located  on 
the  4th  day  of  July,  1880.  Julius  Horst. 
E.  F.  Habdin. 

"Territory  of  Montana,  County  of  Lewis 
and  Clarke — ss.:  Julius  Horst,  being  first 
duly  sworn,  says  that  he  and  his  co-locator 
are  citizens  of  the  United  States,  over  the  age 
of  twenty-one  years;  that  said  location  is 
made  in  good  faith,  and  matters  as  stated  in 
the  foregoing  notice  of  location  by  him  sub- 
scribed are  true.    Julius  Horst. 

"Subscribed  and  sworn  to  before  me  this 
26th  day  of  August,  1880.  [County  Seal.] 
O.  B.  ToTTEN,  County  Clerk." 

Section  2324  of  the  Revised  Statutes,  which 


went  into  effect  on  the  Ist  of  December,  1873> 
provides  that  records  of  mining  claims  sub- 
sequently made  "shall  contain  the  naia»  or 
names  of  the  locators,  the  date  of  the  loca- 
tion, and  such  a  description  of  the  claim  or 
claims  located,  by  reference  to  some  natural^ 
object  or  permanent  monument,  as  willjj 
identify  the  claim."*  These  provisions,  as* 
appears  on  their  face,  are  designed  to  secure 
a  definite  description, — one  so  plain  that  the 
claim  can  be  readily  ascertained.  A  refer- 
ence to  some  natural  object  or  permanent 
monument  is  named  for  that  purpose.  Of 
course,  the  section  means  when  such  refer- 
ence can  be  made.  Mining  lode  claims  are 
frequently  found  where  there  are  no  perma- 
nent monuments  or  natural  objects  other  than 
rocks  or  neighboring  hills.  Stakes  driven 
into  the  ground  ai'e,  in  such  cases,  the  most 
certain  means  of  identification.  Such  stakes 
were  placed  here,  with  a  description  of  the 
premises  by  metes,  and,  to  comply  with  the 
requirements  of  the  statute  as  far  as  pos- 
sible, the  location  of  the  lode  is  also  indicated 
by  stating  its  distance  south  of  "Yaughan's 
Little  Jennie  Mine, "  probably  the  best  known 
and  most  easUy  defined  object  in  the  vicinity. 
We  agree  with  the  court  below  that  the  Little 
Jennie  mine  will  be  presumed  to  be  a  well- 
known  natural  object  or  permanent  monu- 
ment, until  the  contrary  appears,  where  a 
location  is  described  as  in  this  notice,  and  is 
further  described  "as  being  1,500  feet  south 
from  a  well-known  quartz  location,  and  there 
Is  nothing  in  the  evidence  to  contradict  such 
a  description,  distance,  and  direction." 

3.  As  to  the  citizenship  of  the  locators  of 
the  mining  claim.  The  Revised  Statutes 
open  the  mineral  lands  of  the  public  domain 
to  exploration  and  occupation  and  purchase 
by  citizens  of  the  United  States  and  persons 
who  have  declared  their  intention  to  become 
citizens.  It  is  therefore  objected  here  that 
there  is  no  evidence  of  the  citizenship  of  the 
original  locators,  but  the  objection  is  not 
tenable.  The  oath  of  one  of  the  locators,  ao> 
companying  the  recorded  notice  of  location, 
as  to  their  citizenship,  is  prima  facie  evi- 
dence of  the  fact,  and  it  will  be  deemed  suf- 
ficient until  doubt  is  thrown  upon  the  accu- 
racy of  his  statement. 

4.  As  to  the  inferences  dedudble  from  the 
plaintiff's  prior  possession  of  the  premises. 
The  ruling* of  the  court  on  that  head  is  con- 
tained in  its  instructions  to  the  jury.  Though 
addressed  to  that  body  in  an  action  seeking  eq- 
uitable relief,  they  indicate  the  judgment  of 
the  court  as  to  the  legal  conclusions  whiche 
should  follow  from  the  prior  possession'es-? 
tablished.  The  evidence  showed  that  the 
parties  through  whom  the  plaintiff  derives 
its  title  had  located  the  lode  mining  claim  in 
due  form  of  law,  and  had  within  proper  time 
recorded  the  notice  of  location,  and  also 
tended  to  show  that,  each  year  since  the  loca- 
tion, the  original  locators,  or  the  plaintiff, 
their  successor,  had  caused  work  to  be  done 
upon  the  mine  sufficient  to  retain  its  owneiw 
ship  and  possession.    Upon  this  evidence  the 
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oonrt  Instrncted  the  Jniy  as  follows:  "If  you 
believe  from  the  evidence  in  the  case  that 
prior  to  the  31st  day  of  December,  A.  D.  1882, 
the  plaintiff  was  in  the  quiet  and  undisputed 
possession  of  the  p)remises  designated  in  the 
complaint  as  tlie  •  Garfield  Lode,'  the  validity 
of  tlie  original  location  of  which  is  not  ques- 
tioned in  the  pleadings  or  testimony,  claimed 
by  the  defendant  as  the  '  Kinna  Lode;'  that 
the  boundaries  of  said  claim  were  so  marked 
upon  the  surface  as  to  be  readily  traced;  and 
that  tlieretofore  there  had  been  discovered 
within  said  boundaries  a  vein  or  lode  of 
qnartz  or  other  roclc  in  place,  bearing  gold, 
silver,  or  other  precious  metals, — then  this 
constitutes  a  prima  facie  case  for  the  plain- 
tiff, which  can  only  be  overcome  by  the  de- 
fendant by  proof  of  subsequent  abandonment 
or  forfeiture  or  other  divestiture,  and  the 
acquisition  of  a  better  right  or  title  by  the 
defendant."  The  supreme  court  of  the  ter- 
ritory was  of  opinion  that  this  instruction 
was  erroneous  so  far  aa  it  states  that  the  va- 
lidity of  the  original  location  of  the  GarBeld 
lode  is  not  questioned  in  the  pleadings,  but 
considered  that  the  error  in  this  particular 
was  not  prejudicial  to  the  defendants.  We 
do  not  think  that  the  statement  mentioned 
was  erroneous.  The  answer  does  not  dis- 
tinctly put  in  issue  the  validity  of  the  orig- 
inal location.  It  confines  its  traverse  to  the 
existing  right  and  ownership  of  the  plaintiff 
in  the  whole  of  the  mining  claim,  to  its  long 
possession  of  the  premises,  and  to  the  pos- 
session of  the  plaintiff  and  its  predecessors 
since  the  discovery  and  location  of  the  min- 
ing claim,  and  then  sets  up  the  alleged  for- 
feiture of  the  claim  by  the  plaintiff  and  the 
defendant's  relocation  of  it.  Under  these  cir- 
cumstances we  are  of  opinion  that  the  in- 
e  struction  was  right  in  all  particulars.  But 
f  we  also*agree  that  if  error  intervened  it  was 
not  prejudicial  to  the  defendant.  The  su- 
preme court  of  the  territory  treated  the  in- 
structions  precisely  as  though  given  in  an 
action  at  lawi  trials  of  issues  in  suits  in  eq- 
uity there  being,  as  already  stated,  generally 
governed  by  the  same  incidents  as  trials  of 
issues  In  actions  at  law.  In  that  view,  the 
instructions  are  not,  in  our  judgment,  open 
to  any  criticism.  It  is  only  as  showing  the 
ruling  of  the  court  respecting  the  inferences 
deducible  from  the  prior  possession  of  the 
plaintiff  that  we  examine  them,  and  on  that 
subject  they  express  the  law  correctly.  If 
the  trial  were  treated  as  of  a  feigned  issue 
directed  by  the  court,  different  considerations 
would  arise.  An  erroneous  ruling  in  that 
case  would  not  necessarily  lead  to  a  disturl>- 
ance  of  the  verdict.  Barker  v.  Kay,  2  Russ. 
75;  Johnson  v.  Harmon,  94  U.  S.  371;  Watt 
V.  Starke,  101  U.  S.  247, 250,252;  Wilson  v. 
Riddle,  123  U.  S.  608,  615,  8  Sup.  Ct.  Rep. 
255.  As  to  the  alleged  forfeiture  set  up  by 
defendant,  it  is  sufl9cient  to  say  that  the  bur- 
den of  proving  it  rested  upon  him ;  that  the 
only  pretense  of  a  forfeiture  was  that  suffi- 
cient work,  as  required  by  law,  each  year, 
was  not  done  on  the  claim  in  1882;  and  that 


the  evidence  adduced  by  him  on  that  point 
was  very  meager  and  unsatisfactory,  and 
was  completely  overborne  by  the  evidence  of 
the  plaintiff.  Belk  v  Meagher,  104  U.  S. 
279.  A  forfeiture  cannot  be  established  ex- 
cept upon  clear  and  convincing  proof  of  the 
failure  of  the  former  owner  to  iiave  work 
performed  or  improvements  made  to  the 
amount  required  by  law.  Judgment  affirmed. 


(130  u.  S.  Ml) 

Bbook  et  al,  v.  Northwestekit  Fuel  Co. 

(AprU  8, 1889.) 

1.  SUPBBMB  COUBT — WbIT  01  BbBOB— JUBIBOIO- 
TIOS— AOTIOJT  BT  ASSIONBB. 

Where,  on  a  writ  of  error  In  an  action  on  a 
contx«ct,  commeDoed  in  the  oirouit  ooart  b^  so 
assignee,  the  record  does  not  affirmatively  mow 
that  the  assignor  could  have  broaerht  the  action 
In  such  court  if  no  assignment  had  been  made, 
the  judgment  will  be  reversed  for  want  of  Jails. 
diction. 

3.  FlBADINO  —  COBPOBJLTIOKB  —  AlXSOATIOX    0* 
CiTIZSNSHIF. 

An  allegation  that  a  corporation  Is  doing  busi- 
ness in  a  certain  state  does  not  necessarily  import 
that  it  was  created  by  the  laws  of  Uiat  state,  and 
was  a  citizen  thereo£ 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Iowa. 

The  Northwestern  Fnei  Company,  a  Min- 
nesota corporation,  brought  this  action,  Feb- 
ruary 18,  1882,  to  recover  from  the  plaintifb 
in  error,  citizens  of  Iowa,  tlie  sum  of 
$1,309.50,  alleged  to  be  due  under  a  written 
contract,  made  July  21,  1881,  between  the 
latter  and  the  What  Cheer  Land  &  Coal  Com- 
pany, a  corporation  alleged  to  be  "doing  bnsI-S 
ness  In  the  state  of*Iowa;"  the  l)enefltB  of? 
which  contract  were  assigned  by  that  com- 
pany to  the  plaintiff.  The  contract  related 
to  coal  to  be  mined  by  the  What  Cheer  Land 
&  Coal  Company  at  its  mine  in  Iowa,  and 
which  Brock  &  Co.  agreed  to  receive  and 
pay  for  at  certain  specified  rates.  The  de- 
fendants. Brock  and  McKenzie,  in  their  an- 
swer, asserted  a  counter-claim  of  820,000 
against  the  plaintiff.  There  was  a  verdict 
against  the  defendants  for  $1,402.47.  The 
case  was  brought  here  for  review  in  respect 
to  numerous  errors  of  law  alleged  to  bava 
been  committed  by  the  court  below,  to  tbo 
prejudice  of  the  defendants. 

C  A.  Clark,  for  plaintiffs  in  error.  O.  D. 
O'Brien,  for  defendant  in  error. 

Mr.  Justice  Harlan,  after  stating  th« 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court. 

The  act  of  1875  declares  that  no  circuit  or 
district  court  shall  have  "cognizance  of  any 
suit  founded  on  contract  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prose- 
cuted in  such  court  to  recover  thereon  if  no 
assignment  bad  been  made,  except  in  cases 
of  promissory  notes  negotiable  by  the  law- 
merchant,  and  bills  of  exchange."  18  St. 
470.  It  does  not  appear  that  the  What  Cheer 
Land  &  Coal  Company,  the  plaintiffs'  as- 
signor, could  have  brought  suit  on  the  con- 
tract in  question  if  no  assignment  hadi  been 
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nadft.  The  record  does  not  show  of  what 
state  it  is  n  corporation.  The  allegation  that 
it  was  "doing  business  in  the  state  of  Iowa" 
does  not  necessarily  import  that  it  was  cre- 
sted by  the  laws  of  thnt  state.  But,  if  that 
allegation  were  held  sufficient  to  show  it  was 
an  Iowa  corporation,  the  result  would  be  the 
same,  because,  in  that  case,  it  would  appear 
that  the  parties  to  the  original  contract  were 
all  citizens  of  Iowa,  and  consequentlj  that 
the  assignor  could  not  have  sued  the  defend- 
ants in  the  circuit  court  of  the  United  States. 
The  Judgment  is  reversed  npon  the  ground 
that  it  does  not*appear,  affirmatively,  from 
the  record  that  the  circuit  court  had  juris- 
diction, (Metcalf  v.  Watertown,  128  U.  S. 
588,  ante,  173,)  and  the  cause  is  remanded 
for  further  proceedings  in  accordance  with 
law. 


(ISO  V.  B.  196) 

OlBBS  «.  COXSOLIBATED  GAS  CO.  OF  BAI.TI- 
UOHB  CiTT. 

(April  U,  1889.) 

t,  OX»  COMPAKIBS— COABTBR — AMIITDMIIIIT. 

The  rigbt  at  pleasure  to  alter,  amend,  or  repeal 
the  charter  of  a  gas  company  was  therein  re- 
served. Held,  that  the  company's  consent  to  a 
supplementary  act  prohibiting  It  from  entering 
into  any  consolidation,  combination,  or  contract 
with  any  other  gas  company  was  not  necessary, 
and,  if  consent  were  necessary,  the  subsequent 
exercise  of  corporate  f  onctiona  was  soiBclent  ev- 
idence of  acceptance. 

%.  Bahb — Pbohibitbd  Oohtiucts. 

Such  gas  company  entered  into  a  contract 
with  a  second  gas  company,  reciting  that  com- 
petition between  them  nad  resulted  in  expense 
and  loss  of  profits,  and  providing  that  a  certain 
price  for  gas  should  be  charged  unless  changed 
by  written  agreement,  but  that,  as  the  second 
company  haathe  larger  interest,  it  might,  in 
ease  of  competition  by  a  third  company,  reduce 
tlie  price  for  either  or  both  parties  during  such 
competition,  but  not  below  a  specified  sum,  -with- 
out written  consent  of  both;  that  the  net  re- 
oeipts  should  be  pooled,  and  divided  according 
to  a  fixed  ratio;  that  the  first  company  should 
lay  no  more  pipes  for  the  supply  of  gas,  but  all 
future  pipes  should  be  laid  by,  and  remain  the 
property  of,  the  second  company,  and  that  either 
company  violating  the  contract  should  pay  (350,- 
000  as  liquidated  damages.  The  cost  of  gas  was 
largely  below  the  stipulated  price.  Held  that, 
the  firat  company  being  prohibited  from  making 
such  contract,  the  same  was  void. 

t,  Apfbai. — Rbvibw — Pbovinob  or  Codbt  and 

.     JUKT. 

Pl^ntlS  in  a  suit  against  the  second  company 
sought  to  recover  for  services  in  negotiating 
and  consummating  a  settlement  of  differences 
between  defendant  and  the  first  company,  and 
vnt  the  contract  in  evidence,  and  gave  evidence 
that  he  conducted  the  negotiations  resulting  in 
it;  that  he  was  the  general  manager  of  a  com- 
pniy  engaged  in  the  manipulation  of  gas  prop- 
erty tliroughout  the  country ;  that  his  and  other 
companies  were  inconvenienced  by  the  fact  that 
they  were  expected  to  furnish  gas  at  the  Insuffi- 
cient price  at  which  it  was  sold  In  the  city  where 
defendant  and  the  first  company  were  located ; 
that  he  suggested  that  the  conflict  there  should 
be  amlcabl}'  terminated,  and  in  consequence 
thereof  was  employed  by  the  first  company  to 
negotiate  a  settlement  with  defendant.  Held, 
tiiat  a  judgment  for  defendant  would  not  be  re- 
versed bemuse  the  court  assumed  that  the  com- 
pensation claimed  was  tor  procuring  the  making 
of  such  contract,  instead  of  leaving  the  question 
totbejuijr. 


4.  Pkikcital  ADS  AoxsT — Rtorts  ov  AaasT— 

COMPBNSATIOir. 

Plaintiff  having  himself  suggested  the  settle- 
ment, and  the  contract  being  imlawful,  lie  can- 
not recover  for  services  in  procuring  its  execu- 
tion. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

FlaintifiF  in  error  brought  this  action  in  the 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Maryland  against  the  defendant  in 
error,  "a  corporation  duly  incorporated  un- 
der the  laws  of  Maryland,  for  money  pay- 
able by  the  defendant  to  the  plaintifT,"  as 
stated  in  the  "bill  of  particulars  of  plaintiffs 
claim,"  "for  services  rendered  by  me  at  your 
request  In  negotiating  and  consammating  an 
arrangement  and  settlement  of  differencea 
between  the  Consolidated  Gas  Co.  of  Balto. 
City  and  the  Equitable  Gas-Light  Co.  of 
Balto.  City,  between  July  1,  1884.  and  No- 
vember 1, 1884,  950,000;"  and  a  trial  was 
had  npon  the  general  issue  pleaded,  resulting 
in  verdict  and  judgment  for  the  defendant. 
May  14,  1885.  From  tbe  bill  oC  exceptions 
it  appears  that —  ^ 

"At  the  trial  of  this  case,  the  lncorpora-|| 
tion  of  the  defendant  t>eing  admitted, 'the* 
plalntiif,  to  maintain  the  issues  upon  his  part 
joined,  gave  in  evidence  the  agreement  fol- 
lowing between  said  defendant  and  the  Equt> 
table  Gas-Light  Company  of  Baltimore  City, 
a  Maryland  corporation, — that  is  to  say: 

"  •  Agreement.  This  agreement,  made  this 
seventh  day  of  October,  eighteen  hundred 
and  eigbty-four,  between  the  Equitable  Gas- 
Liglit  Company  of  Baltimore  City,  a  corpora- 
tion duly  organized  under  the  laws  of  the 
state  of  Maryland,  party  of  the  first  part,  and 
the  Consolidated  Gas  Company  of  Baltimore 
City,  a  corporatiou  duly  organized  under  the 
laws  of  the  same  state,  party  of  tbe  second 
part.  Whereas,  the  parties  hereto  conduct 
the  business  of  making  and  selling  gas  in  the 
city  of  Baltimore,  Maryland,  and  for  some 
time  past  have  been  drawn  into  active  com- 
petition, resulting  in  a  loss  of  proQts  to  each 
company,  as  well  as  large  expenses  and  great 
annoyance;  and  whereas,  each  party  hereto 
desires  to  enter  into  an  arrangement  with  tbe 
other,  whereby  the  business  of  each  may  be 
conducted  in  a  more  profitable  manner  than 
at  present:  Now,  therefore,  in  considera- 
tion of  the  premises,  and  of  the  mutualit/ 
hereof,  it  is  hereby  agreed  between  said  par- 
ties as  follows,  viz.: 

"  •  1.  Gas  shall  be  sold  by  each  company  at  a 
rate  of  one  dollar  and  seventy-five  cents  per 
thousand  cubic  feet,  with  a  rebate  of  fifteen 
cents  a  thousand  feet  to  consumers  for  pay- 
ment within  seven  days  from  date  of  render- 
ing bill,  unless  the  rate  shall  be  changed  by 
mutual  agreement  of  the  parties  hereto  in 
writing;  but,  in  view  of  the  much  larger  in- 
terest of  the  party  of  the  second  part  in  the 
subject-matter  of  this  contract,  it  is  agreed 
that  in  case  of  competition  on  the  part  of  any 
other  gas  company  the  said  party  of  the  tea- 
ond  part  shall  have  the  right  at  its  discretion 
to  reduce  the  rate  at  which  gas  shall  be  sold 
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by  either  or  both  of  the  partlee  hereto,  and 
shall  have  the  right  at  its  discretion  to  Qx 
and  change  said  price  at  which  gas  shall  be 
sold  by  either  or  both  of  the  parties  hereto, 
K  from  time  to  time,  so  long  as  such  competi- 
S  tion  shall  continue:  provided,  that  said  price 

*  shall  not  be  placed  at  less  than'one  dollar 
(81.00)  per  thousand  feet  without  the  mutual 
consent  of  the  parties  hereto  in  writing. 
The  introduction  of  gas  from  the  street  main 
to  the  inside  of  the  building  to  be  lighted 
will  in  all  cases  be  done  by  the  companies, 
for  which  the  proprietor  of  the  building  or 
the  person  applying  for  the  supply  of  gas 
will  be  required  to  pay  in  advance  the  sum 
of  eight  dollars,  (S8.U0,)  to  cover  the  ex- 
penses of  tapping  main,  laying  service  pipe, 
setting  meter,  and  its  connection  to  the 
building  line.  An  extra  charge  will  be  made 
where  the  building  is  set  bade  fi-om  the  build- 
ing line. 

"  *  2.  Eacli  party  liereto  shall  deduct  from 
its  receipts  and  retain  the  sum  of  one  dollar 
for  every  thousand  feet  of  gas  sold  by  it  as  a 
basis  of  cost  to  cover  all  expenses  of  the  bus- 
iness of  each. 

"  '3.  All  extensions  of  mains,  including 
services  and  meters  on  said  extensions,  and 
all  enlargement  of  the  capacity  of  the  works 
necessary  to  do  the  increasing  business  dur- 
ing the  continuance  of  this  agreement,  shall 
be  made  by  the  Consolidated  Gas  Company 
of  Baltimore  City,  at  its  own  cost  and  ex- 
pense, whose  property  such  enlargements 
and  extensions  shall  be,  the  Equitable  Com- 
pany only  being  required  to  provide  the 
meters  and  services  necessary  to  supply  such 
additional  consumers  as  may  be  furnished  by 
it  under  section  5,  below. 

"'  4.  Division  of  receipts  shall  be  made  as 
follows,  viz.: 

" '  (1)  All  receipts  (over  and  above  the  sum 
of  one  dollar  per  Uionsand  feet,  allowed  as  a 
basis  of  cost)  from  gas  sold  each  year  upon 
sales  not  exceeding  the  total  quantity  of  gas 
sold  by  both  of  said  companies  during  the 
year  ending  October  first,  eighteen  hundred 
Hnd  eij{hty- four,  shall  be  divided  between  the 
parties  hereto  in  the  following  proportions, 
viz.:  The  party  of  the  first  part  shall  re- 
ceive such  a  pro]K>rtton  of  the  same  as  the 
amount  of  gas  sold  by  it  during  the  year  end- 
ing October  first,  eighteen  hundred  and 
eighty-four,  shall  bear  to  the  total  quantity 
of  gas  sold  by  both  of  the  parties  hereto  dur- 
ing that  period,  provided  the  quantity  sold 
by  the  party  hereto  of  the  first  part  during 
said  period  shall  not  exceed  two  hundred 
and  thirteen  millions  of  feet,  (213.000,000,) 
o  and  the  party  of  the  second  part  shall  re- 
J^ceive  all  the  balance,  after  deducting  the 

•  amount  tO*which  the  party  of  the  first  part 
shall  be  entitled,  as  above  provided,  it  being 
expressly  understood  and  agreed  that  the  ba- 
sis of  participation  in  said  receipts  shall  be 
the  proportion  which  the  quantity  of  gas 
sold  by  each  party  from  October  first,  eight- 
een hundred  and  etghty.three.  to  October 
first,    eighteen   hundred   and    eighty-four. 


bears  to  the  total  quantity  of  gas  sold  by 
both  parties  hereto,  and  that  neither  party 
hereto  shall  receive  more  thereof  than  by 
such  a  basis  of  division  it  would  be  entitled 
to,  subject,  however,  to  the  foregoing  pro- 
vision that  the  quantity  sold  by  the  party  of 
the  first  part  during  the  said  year  ending 
October  first,  eighteen  hundred  and  eighty- 
four,  shall  not  be  considered  as  exce^ing 
two  hundred  and  thirteen  millions  (213,000,- 
000)  of  feet  as  aforesaid. 

"  *  (2)  All  receipts  (over  and  above  the  said 
allowance  of  one  dollar  per  thousand  feet  as 
a  basis  of  costs)  from  gas  sold  each  year  up- 
on sales  in  excess  of  the  said  total  quantity 
sold  during  the  year  ending  October  first, 
eighteen  hundred  and  eighty-four,  shall  be 
divided  as  follows,  viz.:  The  party  of  the 
first  part  shall  receive  thereout  a  percentage 
equal  to  one-half  of  the  percentage  which  it 
will  receive  as  above,  and  the  party  of  the 
second  part  shall  receive  all  the  balance  of 
such  receipts  from  said  increased  sales. 

"<  5.  Neither  p<trly  hereto  shall  solicit  any 
business  belonging  to  the  other,  but  either 
party  may  take  such  consumers  of  the  other 
as  may  voluntarily,  without  any  solicitation, 
desire  to  change  from  one  to  the  other. 

"'6.  All  the  accounts  between  the  parties 
hereto  hereunder  shall  be  adjusted  quarterly 
on  the  tenth  days  of  February,  May,  Angust, 
and  November  of  each  year  for  the  quarter 
ending  on  the  last  day  of  December,  Marcb, 
June,  and  September,  and  settlementa  of  all 
balances  shall  be  made  within  ten  days 
thereafter.  The  said  adjustment  of  acoonnts 
shall  be  made  by  an  auditor,  who  shall  be 
chosen  by  the  agreement  of  both  parties 
hereto. 

" '  7.  If  any  differences  or  misunderstand- 
ing arise  hereunder,  the  matter  in  dispute 
shall  be  referred  for  decision  to  three  arbi- 
ters, whose  decision  shall  be  binding  upons 
the  parties  hereto,  so  far  as  in  law  it  may^ 
have  binding  force  and  effect.  *  Said  arbiters* 
shall  be  chosen  as  follows,  viz.:    One  shall 
be  chosen  by  each  party  hereto,  and  the  third 
by  the  two  so  chosen:    provided,  that,  if 
either  party  hereto  neglects  or  refuses  for  ten 
days  after  request,  in  writing,  mailed  or  per- 
sonally delivered,  to  appoint  an  arbiter,  the 
party  making  such  request  shall  appoint  two 
arbiters,  who  shall  appoint  a  third,  as  above 
provided. 

"•8.  It  is  further  understood  and  agreed 
that  if  either  party  hereto  shall  at  any  time 
willfully  fail,  omit,  or  neglect  to  perform,  or 
shall  violate  any  of  the  covenants  herein 
contained,  such  party  shall  be  liable  to  the 
otiier  for  all  loss  and  damage  caused  to  or 
suffered  by  it  thereby,  and  that  the  damages 
which  shall  be  caused  thereby  will  be  equal 
to  the  sum  of  two  hundred  and  fifty  thou- 
sand dollars,  ($250,000.)  and  that  the  party 
who  shall  so  fail,  neglect,  or  omit  to  perform, 
or  who  shall  violate  any  of  the  covenants 
herein  contained,  shall  at  once  thereupon 
pay  to  the  other  party  the  sum  of  two  hun- 
dred and  fifty  thousand  dollars  as  liquidated 
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damages,  and  that  npon  failure  to  paj  the 
same  npon  detonnd  suit  may  be  brought 
therefor,  in  which  the  damages  so  caused  or 
suffered  shall  be  assessed  at  said  sum  of  two 
hundred  and  fifty  thousand  dollars. 

" '  9.  This  agreement  shall  take  effect  from 
October  fifteenth,  eighteen  hundred  and 
eighty-four,  and  shall  continue  in  force  for 
thirty  years  from  its  date.' 

"[Duly  signed  and  sealed  October  7tb, 
1884.] 

"The  plaintiff  then  proved  the  incorpora- 
tion of  the  United  Gas  Improvement  Com- 
pany, a  corporation  incorporated  by  and  do- 
ing business  in  the  state  of  Pennsylvania. 
The  plaintiff  further  proved  that  at  the  time 
of  the  agreement  aforesaid  he  was  the  gen- 
eral manager  of  the  said  United  Gas  Im- 
provement Company,  and  the  business  of  the 
Bald  corporation  was  the  owning,  improving, 
leasing,  and  manipulation  of  gas  property 
throughout  the  country;  said  company  being 
the  owner  of  many  gas-works  in  various 
parts  of  the  Union,  and  constantly  in  nego- 
tiation for  the  sale  and  purchase  of  that  kind 
of  property.  He  further  proved  that,  by 
^  reason  of  the  rivalry  in  the  city  of  Baltimore 
e  between  the  defendant  and  the  Equitable 
•  Gas-light  Company  aforesaid,  the  price  of 
gas  had  been  reduced  to  a  figure  below  that 
at  which  it  could  be  profitably  manufactured, 
and  that  the  company  of  which  the  plaintiff 
waa  manager,  as  w^  as  other  gas  compa- 
nies throughout  the  country,  had  been  ma- 
terially inconvenienced  by  the  fact  that  they 
were  required  and  expected  by  their  custom- 
ers to  sell  their  gas  at  the  insufficient  price 
at  which  it  was  furnished  in  Baltimore.  It 
became,  therefore,  the  interest  of  the  plain- 
tiff and  his  company  that  the  conflict  in  Bal- 
timore should,  if  possible,  be  brought  to  an 
amicable  termination,  and  the  plaintiff  made 
a  suggestion  to  that  effect  to  the  president  of 
the  Equitable  Gas-Llght  Company,  and  in 
oonsequenoe  thereof  was  employed  by  that 
oompany  to  bring  about  a  settlement,  if  pos- 
sible, with  the  draendant.  For  this  purpose 
the  plaintiff  visited  Baltimore,  and  opened 
negotiations  with  the  defendant,  which  were 
catiied  on  for  some  time  by  proposition  and 
counter-proposition,  and  resulted,  finally,  in 
the  agreement  heretofore  inserted  in  this 
Mil  of  exceptions. 

"The  plaintiff  gave  further  evidence  tend- 
ing to  show  that  early  in  those  negotiations 
he  informed  the  defendant,  through  the  com- 
mittee representing  it,  that  he  was  employed 
and  would  be  paid  by  the  Equitable  Gas- 
Light  Company  if  he  made  an  arrangement 
satisfactory  to  that  company,  and  that  if  he 
should  be  successful  in  bringing  about  a 
settlement  satisfactory  to  the  defendant  also, 
he  should  expect  and  claim  to  be  compensat- 
ed by  the  defendant  likewise.  Further  testi- 
mony in  respect  to  the  matter  of  his  said 
negotiations  and  services  and  his  claimed 
and  expected  compensation  from  the  defend- 
ant was  given  by  the  plaintiff  tending  to 


support  and  establish  the  hypotheses  of  fact 
set  up  by  the  plaintiff  in  those  regards  in  his 
prayers,  hereinafter  to  be  inserted. 

"The  defendant  then,  to  maintain  the  is- 
sues upon  its  part  joined,  gave  in  evidence 
the  acts  of  the  geneial  assembly  of  Maryland 
of  1867,  c.  132,  and  of  1882,  c.  337,  both  re- 
lating to  the  Equitable  Gas-Light  Company 
of  Baltimore  Oily,  which  it  was  agreed  mighty 
be  read  in  evidence,  if  necessary,  from  tbes 
statute-book,  on  the  hearing  in  error.  *  The* 
defendant  further  gave  evidence  tending  to 
contradict  the  evidence  on  the  part  of  the 
plaintiff  in  regard  to  what  occurred  between 
the  plaintiff  and  the  defendant's  committee 
in  respect  to  the  negotiations  aforementioned, 
and  to  the  plaintiff's  alleged  demand  for  com- 
pensation from  the  defendant,  and  tending 
to  disprove  the  facta  assumed  as  the  hypoth- 
eses of  the  plaintiff's  prayers;  and  the  de- 
fendant further  gave  evidence  tending  to  es- 
tablish and  maintain  the  hypotheses  of  fact 
set  up  by  the  defendant  in  its  prayers  to  the 
cour^  hereinafter  to  be  inserted." 

Yarious  instrnctions  were  asked  on  behalf 
of  each  of  the  parties,  which  the  court  de- 
clined to  give,  but  at  defendant's  request  in- 
structed the  jury  "that  the  plaintiff,  upon 
the  pleadings  and  evidence  in  this  case,  is 
not  entitled  to  recover,  because  the  contract 
offered  in  evidence,  and  for  the  procuring  of 
the  making  whereof  he  claims  compensation 
in  this  suit,  was  illegal  and  void." 

S.  T.  Wallis,  for  plaintiff  in  error.  R,  D. 
Morrison  and  N.  P.  BoruL,  for  defendant  in 
error.  ^ 

e 

*Mr.  Chief  Justice  Fuixeb,  after  stating* 
the  facts  as  above,  delivered  the  opinion  of 
the  court. 

The  plaintiff  sought  to  recover  compensa- 
tion for  services  alleged  to  have  been  ren- 
dered  by  him  to  the  defendant  in  securing 
the  contract  in  question  between  the  defend- 
ant and  the  Equitable  Gas-Ldght  Company 
of  Baltimore.  It  is  objected  that  the  court 
erred  in  giving  the  instruction  that  the  plain-« 
tiff  was  not  entitled  to  recover,  because  itf 
assumed  a  material  fact'in  dispute,  which* 
should  have  been  left  to  the  jury,  namely, 
that  it  was  "for  the  procuring  of  the  mak- 
ing" of  the  contract  offered  in  evidence  that 
compensation  was  claimed.  The  record  does 
not  show  that  this  objection  to  the  instruction 
was  taken  In  the  court  below,  nor  does  it  con- 
tain any  evidence  tending  to  establish  that 
the  plaintiff  claimed  compensation  for  any- 
thing else  than  for  services  in  bringing  about 
the  agreement.  Plaintiff's  bill  of  particulars 
is  for  services  "in  negotiating  and  consum- 
mating an  arrangement  and  settlement  of 
differences"  between  the  two  gas  companies; 
and  he  put  the  contract  in  evidence,  and  ad- 
duced proof  that  he  carried  on  negotiations, 
which  "resulted  finally"  in  the  execution  of 
it.  He  was  general  manager  of  a  corpora- 
tion engaged  in  the  business  of  "the  owning, 
improving,  leasing,  and  manipulation  of  gas 
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property  throughout  the  country,"  and,  as 
bJa  company  and  other  gas  companies  "had 
been  materially  inconvenienced  by  the  fact 
that  they  were  required  and  expected  by  their 
customers  to  sell  their  gas  at  the  insufficient 
price  at  which  it  was  furnished  in  Balti- 
more," he  suggested  "that  the  conflict  in 
Baltimore  should,  if  possible,  be  brought  to 
aa  amicable  termination,"  "and  in  conse- 
quence thereof"  was  employed  by  the  Equi- 
table Gas-Light  Company  "to  bring  about  a 
settlement,  if  possible,  with  the  defendant." 
The  conflict  referred  to  seems  to  have  been 
the  competition  in  the  miiking  and  vending 
of  gas  in  the  city  of  Baltimore,  which  it  had 
been  the  object  of  the  general  assembly  of 
Maryland  to  encourage;  and  the  settlement 
to  which  he  alludes  was  embodied  in  the  con- 
tract in  question,  by  which  competition  wns 
to  be  destroyed,  and  the  object  of  the  general 
assembly  defeated.  We  do  not  feel  called 
upon,  under  such  circumstances,  to  reverse 
the  judgment  upon  the  ground  that  the  court 
assumed  in  the  instruction  a  matter  of  fact 
which  should  have  been  left  to  the  jury  to 
determine.  According  to  the  evidence  given 
by  the  plaintiff,  he  informed  the  defendant 
"that  he  was  employed  and  would  be  paid  by 
the  Equitable  Gas-Light  Company,  if  he  made 
B  an  arrangement  satisfactory  to  that  company, 
%sad  that,  if  he  should  be  successful  in  bring- 
*  Ing  about  a  settlement  satisfactory  tothe  de- 
fendant also,  he  should  expect  and  claim  to 
be  compensated  by  the  defendant  likewise." 
Since  he  bad  thus  entered  upon  the  enterprise 
under  a  specific  agreement  with  the  Equita- 
ble Gas-light  Company,  it  is  somewhat  dif- 
ficult to  underatand  upon  this  record  how,  in 
carrying  such  an  express  contract  out,  he 
could  impose  the  obligation  on  the  defendant 
to  pay  him  for  doing  so  upon  a  mere  notifi- 
cation that  he  should  expect  from  it  compen- 
sation for  the  services  he  had  expressly  agreed 
to  render  the  other  company,  because  the  re- 
sult might  be  satisfactory  to  the  defendant, 
— a  result  necessarily  to  be  assumed  if  any 
contract  was  arrived  at.  The  defendant 
could  not,  in  that  view,  be  held  to  have  laid 
by  and  accepted  services  which  the  plaintiff 
would  otherwise  not  have  been  obliged  to 
perform,  nor  could  plaintiff  assert  that  he 
did  perform  only  upon  the  expectation  of  be- 
ing also  paid  by  the  defendant.  The  hypoth- 
eses of  fact  set  up  by  the  plaintiff  in  the  in- 
structions he  asked,  and  which  were  refused, 
contain  nothing  in  respect  of  which  testi- 
mony tending  to  support  and  establish  such 
hypotheses  would  add  to  the  mere  fact  of  the 
notitication  of  plaintiff's  expectation,  and  the 
evidence  on  defendant's  part  tended  to  show 
a  denial  of  any  obligation  to  pay. 

But,  apart  from  this,  the  real  question 
submitted  to  us  for  decision  is  whether,  even 
if  there  were  no  other  objection  to  plaintiff's 
recovery,  such  recovery  could  be  allowed  in 
view  of  the  nature  of  the  alleged  services. 
In  Irwin  v.  Williar,  110  U.  S.  499,  510,  4 
Snp.  Ct.  Bep.  160,  it  was  held  that  where  a 


contract,  void  on  account  of  the  illegal  in- 
tent of  the  principal  parties  to  it,  had  been 
negotiated  by  a  person  ignorant  of  such  in- 
tent, and  innocent  of  any  violation  of  law, 
the  latter  might  have  a  meritorious  ground 
for  the  recovery  of  compensation  for  serv- 
ices and  advances,  but  when  such  agent  "is 
privy  to  the  unlawful  design  of  the  parties, 
and  brings  them  together  for  the  very  pur- 
pose of  entering  into  an  illegal  agreement, 
he  is  particeps  criminis,  and  cannot  recover 
for  services  rendered  or  losses  incurred  by 
himself  on  behalf  of  either  in  forwarding 
the  transaction."  It  is  clear  from  the  evi- 
dence adduced  by  the  plaintiff  that  he  falls, 
within  the  category  last  described;  and  he! 
makes  profert  of  the  fact  that'the  first  sng-* 
gestion  in  the  line  of  manipulating  the  gas 
interests  of  Baltimore  came  from  liimself. 
Hence,  if  the  contract  he  brought  about  was 
forbidden  by  statute,  or  by  public  policy,  it 
is  evident  that  he  could  not  recover,  and  the 
judgment  must  be  affirmed.  By  this  con- 
tract it  is  recited  that  active  competition  be- 
tween the  two  companies  had  resulted  in  ex- 
pense, annoyance,  and  loss  of  profits,  and  it 
was  therefore  provided  that  the  price  of  gas 
to  consumers  should  be  placed  at  $1.75  per 
thousand  cubic  feet,  with  a  rebate  of  fiftecoi 
cents  a  thousand  feet  for  payment  within 
seven  days,  "unless  the  rate  shall  be  changed 
by  mutual  agreement  of  the  parties  hereto  in 
writing;"  but,  aa  the  defendant  had  much 
the  larger  interest,  it  might,  in  case  of  com- 
petition on  the  part  of  any  other  gas  com- 
pany, reduce  the  rate  at  which  gas  should  be 
sold  "by  either  or  both  of  the  parties  hereto, 
from  time  to  time,  so  long  as  such  competi- 
tion shall  continue, "  provided  it  should  not 
be  put  at  less  than  one  dollar  per  thousand 
feet  without  the  written  consent  of  both  par- 
ties; that  the  entire  net  receipts  from  the 
sale  of  gas  should  be  pooled  and  divided  be- 
tween the  companies  in  a  fixed  ratio,  with- 
out regard  to  the  amount  of  gas  actually  sup- 
plied by  either;  that  one  of  the  companies 
should  lay  no  more  pipes  or  mains  for  the 
supply  of  gas  in  the  city;  that  all  future 
pipes  or  mains  should  be  laid  by,  and  remain 
the  property  of,  the  other  company;  and  that 
either  party  which  violated  any  of  the  cov- 
enants in  the  contract  should  pay  to  the  other 
the  sum  of  $250,000  as  liquidated  damages. 
It  will  be  perceived  that  this  was  an  agree- 
ment for  the  abandonment  by  one  of  the  com- 
panies of  the  discharge  of  its  duties  to  the 
public,  and  that  the  price  of  gas  as  fixed 
thereby  should  not  be  changed,  except  that, 
in  case  of  competition,  the  rate  might  be 
lowered  by  one,  but  not  below  a  certain 
specified  rate,  without  the  consent  of  the 
other.  And  in  the  case  in  hand  the  Equita- 
ble Gas-Light  Company  was  expressly  for- 
bidden to  enter  into  such  a  contract.  That 
company  was  incorporated  by  an  act  of  the 
general  assembly  of  Maryland,  passed  March 
6,  1867,  with  a  capital  of  $2,000,000.  which 
might  be  increased  to  $8,000,000,  and  with 
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•  anthority  to  lay  pipes  along  and  under  the 
streets,  squares,  lanes,  and  alleys  of  the  city 
of  Baltimore,  and  to  supply  with  light  any 
dwelling-house  or  other  buildings  or  places 
Whatever  belonging  to  indiyiduals  or  corpo- 
rations, adjacent  to  any  such  street,  square, 
lane,  or  alley,  and  with  "all  the  rights  and 
privileges  granted  to  the  Gas-Llght  Company 
of  Baltimore  by  the  second,  third,  fourth,  and 
fifth  sections  of  the  ordinance  of  the  mayor 
and  city  council  of  Baltimore,  entitled  '  An 
ordinance  to  provide  for  more  effectually 
lighting  the  streets,  squares,  lanes,  and  alleys 
of  the  city  of  Baltimore,'  approved  June  17, 
1816,  and  the  act  of  assembly  of  December 
session,  1816,  c.  251,  so  far  as  the  same  are 
not  inconsistent  with  the  provisions  of  this 
act;  and  the  said  company  hereby  incorpo- 
rated shall  be  liable  to  all  the  duties,  restric- 
tions,  and  penalties  [provided]  for  in  said 
sections  of  said  ordinance  and  in  said  act  of 
assembly."  Laws  Md.  1867,  pp.  207, 211, 212. 
Beference  to  the  act  and  ordinance  of  1816 
(Laws  Md.  1818-1817,  c.  251,  of  1816;  Or- 
dinances, Baltimore,  1813-1822,  p.  95)  does 
not  contribute  to  the  argument  here  save  as 
indicating  the  design  of  the  general  assembly 
to  give  equal  powers  to  a  competing  com- 
panj.  Said  act  of  March  6. 1867,  §  14,  fur- 
ther provided  that  "the  general  assembly 
bereby  reserves  the  right  to  alter,  amend,  or 
repeal  this  act  at  pleasure. "  La  ws  Md .  1867, 
pp.  207,  214.  On  the  Sd  of  May,  1882,  an 
act  supplementary  to  the  act  incorporating 
the  Eqnitable  Gas-Light  Company  of  Balti- 
more City  was  approved,  (Laws  Md.  1882, 
pp.  550,  551,)  authorizing  and  empowedng 
said  company  to  manufacture  and  sell  gas  in 
Baltimore  county  as  well  as  In  Baltimore 
city,  and  to  exerdse  all  the  powers  and  rights 
conferred  upon  it  by  the  acts  of  assembly 
and  any  amendments  thereto,  including  the 
right  to  lay  all  necessary  and  convenient 
pipes,  etc.,  in  the  county  as  well  as  in  the 
city,  and  the  fonrtb  section  of  this  act  was  as 
follows:  "That  the  said  company  be,  and 
hereby  is,  prohibited  from  entering  into  any 

^  consolidation,  combination,  or  contract  with 
e  any  other  gas  company  whatever;  and  any 

•  attempt  to*do  so,  or  to  mal^e  such  combina- 
tions or  contracts  as  herein  prohibited,  shall 
be  utterly  null  and  void." 

In  Greenwood  v.  Freight  Co.,  105  U.  S. 
18,  the  right  to  repeal  the  charter  of  a  street- 
railroad  company  was  sustained  under  a  pro- 
Tision  of  the  General  Statutes  of  Massachu- 
setts declaring  "every  act  of  incorporation 
passed  after  the  lllli  day  of  March  in  the 
year  1831  shall  be  subject  to  amendment,  al- 
teration, or  repeal  at  the  pleasure  of  the  leg- 
islature." In  Close  V.  Cemetery,  107  U.  S. 
466,  476,  2  Sup.  Ct.  Rep.  267,  it  was  said 
that  "a  power  reserved  to  the  legislature  to 
alter,  amend,  or  reppal  a  charter  authorizes 
it  to  make  any  alteration  or  amendment  of  a 
charter  granted  subject  to  it,  which  will  not 
defeat  or  substantially  impair  the  object  of 
the  grant,  or  any  rights  vested  under  it,  and 
which  the  legislature  may  deem  necessary  to 


secnre  either  that  object  or  any  public  right." 
Similar  views  were  expressed  in  Water* 
Works  v.  Schottler,  110  U.  S.  347,4  Sup.  Ct. 
Rep.  48;  County  of  Callaway  v.  Foster,  93 
XJ.  S.  567;  and  other  cases. 

The  consent  of  the  corporation  was  not  re« 
quired  to  the  operation  of  such  a  provision 
as  that  embodied  in  the  fourth  section  of  the 
act  of  1882,  but,  if  acceptance  were  necessary, 
the  exercise  of  corporate  action  by  this  gas 
company  after  the  passage  of  the  amendment 
was  sufficient  evidence  of  such  acceptance. 
The  supplying  of  Illuminating  gas  is  a  busi- 
ness of  a  public  nature  to  meet  a  public  ne- 
cessity. It  is  not  a  business  like  that  of  an 
ordinary  corporation  engaged  in  the  manu- 
facture of  articles  that  may  be  furnished  by 
individual  effort.  Gas-Light  Co.  v.  Manu- 
facturing Co.,  115  T7.  S.  650,  6  Sup.  Ct.  Rep. 
252;  Gas  Co.  v.  Gas-Light  Co.,  115  U.  S.  683, 6 
Sup.  Ct.  Rep.  265;  Shepard  v.  Gas-Light  Co.,  6 
Wis.  639;  Coke  Co.  v.  Coke  Co.,  121  111.  530, 
18  N.  E.  Rep.  169;  St.  Louis  v.  Gas-Light 
Co.,  70  Mo.  69.  Hence,  while  it  is  Justly 
urged  that  those  rules  which  say  that  a  given 
contract  is  against  public  policy,  should  not 
be  arbitrarily  extended  so  as  to  interfere  with 
the  freedom  of  contract,  (Printing  Co.  v. 
Sampson,  L.  R.  19  Eg.  462,)  yet,  in  the  in-S 
stance  of  business  of  such  character  that'it* 
presumably  cannot  be  restrained  to  any  ex- 
tent whatever  without  prejudice  to  the  pub- 
lic interest,  courts  decline  to  enforce  or  sus- 
tain contracts  imposing  such  restraint,  how- 
ever partial,  because  in  contravention  of 
public  policy.  This  subject  is  much  consid- 
ered, and  the  authorities  cited  in  Transporta- 
tion Co.  V.  Pipe  Line  Co.,  22  W.  Va.  600; 
Coke  Co.  v.  Coke  Co.,  121  111.  530. 13  N.  E. 
Rep.  169;  Telegraph  Co.  v.  Telegraph  Co.,  65 
Ga.  160. 

The  decision  in  Mitchel  v.  Reynolds,  1  P. 
Wms.  181,  1  Smith,  Lead.  Cas.  pt.  2,  p.  508, 
is  the  foundation  of  the  rule  in  relation  to 
the  invalidity  of  contracts  in  restraint  of 
trade;  but  as  it  was  made  under  a  condition 
of  things,  and  a  state  of  society,  different 
from  those  which  now  prevail,  the  rule  laid 
down  is  not  regarded  as  indexible,  and  has 
been  considerably  modified.  Public  welfare 
is  first  considered,  and,  if  it  be  not  involved, 
and  the  restraint  upon  one  party  is  not  great- 
er than  protection  to  the  other  party  requires, 
the  contract  may  be  sustained.  The  question 
is  whether,  under  the  particular  circum- 
stances of  the  case  and  the  nature  of  the  par- 
ticular contract  involved  in  it,  the  contract  is 
or  is  not  unreasonable.  Rousillon  v.  Rousil- 
lon,  L.  R.  14  Ch.  Dlv.  351;  Cloth  Co.  v.  Lor^ 
sont,  L.  R.  9  £q.  845.  "  Cases  must  be  j  udged 
according  to  their  circumstances."  remarked 
Mr.  Justice  Bradley  in  Navigation  Co.  t. 
Winsor.  20  Wail.  64,  68,  "and  can  only  be 
rightly  judged  when  the  reason  and  grounds 
of  the  rule  are  carefully  considered.  There 
are  two  principal  grounds  on  which  the  doc- 
trine is  founded  that  a  contract  in  restraint 
of  trade  is  void  as  against  public  policy.  One 
is  the  injury  to  the  public  by  being  deprived 
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of  the  restricted  parly's  industry;  the  other 
is  the  injury  to  the  party  himself  bj  being 
precluded  from  pursuing  his  occupation,  and 
thus  being  prevented  from  supporting  him> 
self  and  his  family.  It  is  evident  that  both 
these  evils  occur  when  the  contract  is  gen- 
eral, not  to  pursue  one's  trade  at  all,  or 
not  to  pursue  it  in  the  entire  realm  or 
country.  The  country  sufCers  the  loss  in 
0  both  cases ;  and  the  party  is  deprived  of  his 
^  occupation,  or  is  obliged  to  expatriate  him- 

*  self  in'order  to  follow  it.  A  contract  that  is 
open  to  such  grave  objection  is  clearly 
agai  nst  public  policy.  But  if  neither  of  these 
evils  ensue,  and  if  the  contract  is  founded 
on  a  valid  consideration  and  a  reasonable 
ground  of  benefit  to  the  other  party,  it  is  free 
from  objection  and  maybe  enforced."  In- 
nnmerable  cases,  however,  might  be  cited  to 
aostidn  the  proposition  that  combinations 
among  those  engaged  in  business  impressed 
with  a  public  or  quasi  public  character, 
which  are  manifestly  prejudicial  to  the  pub- 
lic interest,  cannot  be  upheld.  The  law  "can- 
not recognize  as  valid  any  undertaking  to  do 
what  fundamental  doctrine  or  legal  rule  di- 
rectly forbids.  Nor  can  it  give  effect  to  any 
agreement  the  making  whereof  was  an  act 
Isolating  law.  So  that,  in  short,  all  stipula- 
tions to  overturn,  or  in  evasion  of,  what 
the  law  has  established;  all  promises  inter- 
fering with  the  workings  of  the  machinery 
of  the  government  In  any  of  its  departments, 
or  obatrncting  its  officers  in  their  official  acts, 
or  corrupting  them;  all  detrimental  to  the 
public  order  and  public  good,  in  such  manner 
and  degree  as  the  decisions  of  the  courts  have 
deBned;allmadetopromotewhatastatntehas 
declared  to  be  wrong, — are  void. "  Bish.  Cont. 
8  549;  Iron  Co.  v.  Extension  Co.,  ante.  402. 
raedded  at  this  term,  opinion  by  Mr.  Justice 
FiEU>;)  Trist  v.  Child,  21  Wall.  441;  Irwin 
T.Williar.  110  U.  S.  499,  4  Sup.  Ct.  Eep. 
160;  Amot  v.  Coal  Co.,  68  N.  T.  558;  Salt 
Co.  V.  Guthrie.  35  Ohio  St.  666;  Woodruff  v. 
Beny,  40  Ark.  261;  Bailroad  Co.  v.  Bailroad 
Co.,  8  Bob.  (N.  Y.)  411;  Craft  v.  McCon- 
onghy,  79  111.  346;  Hooker  v.  Vande water.  4 
Denio,  349;  Stanton  T.  Allen,  5  Denlo,  434; 
Bailroad  Co.  v.  Collins.  40  Ga.  582;  Coal  Co. 
V.  Coal  Co..  68  Fa.  St.  178.  It  is  also  too 
well  settled  to  admit  of  doubt  that  a  corporar 
tion  cannot  disable  Itself  by  contract  from 
performing  the  public  duties  which  it  has  un- 
dertaken, and  by  agreement  compel  itself  to 
make  public  accommodation  or  convenience 
subser vi  ent  to  its  pri  vate  interests.  "  Where, " 
says  Mr.  Justice   Miller,   delivering   the 

^  opinion  of  the  court  in  Thomas  v.  Bailroad 
H  Co.,  101  IT.  S.  71,  83.  "a  corporation,  like  a 

•  railroad  company,  has  granted  to  it  by'char- 
ter  a  franchise  intended  in  large  measure  to 
be  exercised  for  the  public  good,  the  due  per- 
formance of  those  functions  being  the  consid- 
eration of  the  public  grant,  any  contract 
which  disables  the  corporation  from  perform- 
ing those  functions,  which  undertakes  with- 
out the  consent  of  the  state  to  transfer  to 


others  the  rights  and  powers  conferred  by 
the  charter,  and  to  relieve  the  grantees  of  the 
burden  which  it  imposes,  is  a  violation  of  the 
contract  with  the  state,  and  is  void  as  against 
public  policy." 

These  gas  companies  entered  the  streets  of 
Baltimore,  under  their  charters,  in  the  exer^ 
else  of  the  equivalent  of  the  power  of  emi- 
nent domain,  and  are  to  be  held  as  having  as- 
sumed an  obligation  to  fulflll  the  public  pur- 
poses to  subserve  which  they  were  incorpo- 
rated. At  common  law,  corporations  formed 
merely  for  the  pecuniary  l>enefit  of  their 
shareholders  could,  by  a  vote  of  the  majority 
thereof,  part  with  their  property,  and  wind 
up  their  business;  but  corporations  to  which 
privileges  are  granted  in  order  to  enable  tbem 
to  accommodate  the  public,  and  in  the  proper 
discharge  of  wtiose  duties  the  public  are  in- 
terested, do  not  come  within  the  rule.  But 
we  are  not  concerned  here  with  the  question 
when,  if  ever,  a  corporation  can  cease  to  op- 
erate without  forfeiture  of  its  franchises,  up- 
on the  excuse  that  it  cannot  go  forward  bo- 
cause  of  expense  and  want  of  remuneration. 
There  Is  no  evidence  in  this  record  of  any 
sue!)  state  of  case,  and,  on  the  contrary,  it 
appears  that  the  cost  of  the  manufacture  of 
gas  was  largely  below  the  price  to  be  charged 
named  in  the  stipulation  between  the  par- 
ties. There  is  nothing  apon  which  to  rest 
the  suggestion  that  the  companies  were  un- 
able to  serve  the  consumers,  while  the  rec- 
ord shows,  on  the  other  hand,  that  they  sim- 
ply desired  to  make  larger  profits  on  what- 
ever gas  they  might  furnish.  Kor  are  ^« 
called  upon  to  pass  upon  the  validify,  gener- 
ally, of  pooling  agreements.  Here  the  con- 
tract was  directly  in  the  teeth  of  the  statute, 
which  expressly  forbade  the  Equitable  Gas- 
Light  Companyfrom  entering  into  it.  That 
prohibition  declared  the  policy  of  the  state, 
as  well  as  restrained  the  particular  corpora-,, 
tion.  The  distinction  between  malum  in  t«^ 
and  maium'prohibttum  has  long  since  been* 
exploded,  and  as  "there  can  be  no  civil  right 
where  there  can  be  no  legal  remedy,  and 
there  can  be  no  legal  remedy  for  that  which 
is  itself  illegal."  (Bank  v.  Owens.  2  Pet.  527, 
^9,)  it  is  clear  that  contracts  in  direct  vio- 
lation of  statutes  expressly  forbidding  their 
execution  cannot  be  enforced.  The  question 
Is  not  one  involving  want  of  authority  to 
contract  on  account  of  irregularity  of  organ- 
ization, or  lack  of  an  affirmative  grant  of 
power  in  the  charter  of  a  corporation,  but  a 
question  of  the  absolute  want  of  jiower  to  do 
that  which  is  inhibited  by  statute,  and,  if  at- 
tempted, is  in  positive  terms  declared  "utter- 
ly null  and  void."  "The  rule  of  law,"  said 
Parker,  C.  J.,  In  Bussell  v.  DeGrand,  15 
Mass.  85,  39,  "Is  of  universal  operation,  that 
none  shall,  by  tlie  aid  of  a  court  of  justice, 
obtain  the  fruits  of  an  unlawful  bargain." 
We  cannot  assist  the  plaintiff  to  get  pay- 
ment for  efforts  to  accomplish  what  the  law 
declared  should  not  be  done,  and  the  judgment 
must  be  affirmed. 
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(UO  U.  8.  4U) 

RoBintTSON,  Collector,  v.  Salomon  et  al. 

(April  15, 1889.) 

1.  Customs  Duties— Aoiioxs  to  Rbcotbb  Pat- 

MENTS— EtIDENCB. 

In  an  action  to  recover  an  allej^ed  excess  of 
duties  coUeoted  on  white  beans,  where  theaues- 
tion  is  whether  such  beans  are  "vegetables," 
within  the  meaning  of  the  schedule  of  the  act  of 
March  8, 1888,  entitled  "provisions, "  or  whether 
the^are  "seeds, "  under  the  head  of  "Free  List- 
Sundries,  "  evidence  of  the  common  designation 
of  beans  as  an  article  of  food  should  be  admitted . 
8.  Sams— Ikbtbuctions. 

It  is  error,  in  such  case,  to  charge  that  "the 
commercial  designation  of  the  article,  or  what 
the  article  is  called  in  trade  and  commerce,  or 
the  name  'bean,'  has  nothinK  to  do  with  the 
question."  The  commercial  designation  is  of 
first  importance,  and,  if  that  fails  to  give  the 
artiole  its  proper  (dasslBoation,  resort  must  be 
had  to  the  common  designation. 

In  Error  to  the  Circuit  Conrt  of  the  United 
States  for  the  Southern  District  of  New  York. 

Action  by  Louis  A.  Salomon  and  Charles 
Salomon  against  William  H.  Robertson,  col- 
lector of  the  port  of  New  Yortc.  Defendant 
brings  error. 

Sol.  Gan.  Jenhs,  for  plainttfl  in  error.  /. 
H.  Choate,  H.  B.  Tremain,  and  M.  W.  Tyler, 
gfor  defendants  in  error. 

>  Bbadlkt,  J.  *  This  is  an  action  brought 
bj  the  defendants  in  error  against  the  collect- 
or of  New  York,  to  recover  an  alleged  excess 
of  duties  on  goods  imported.  The  goods  re- 
ferred to  were  white  beans,  upon  which  the 
collector  levied  a  duty  of  20  per  cent,  ad 
valorem,  as  garden  se^s.  This  charge  was 
paid  under  protest,  the  plaintiffs  insisting 
that  the  article  was  exempt  from  duty,  under 
the  free  list,  as  seeds  "not  otherwise  pro- 
vided for,"  or,  if  not  free,  they  were  only 
dutiable,  at  10  per  cent.,  as  "vegetables." 
The  treasury  department  finally  conceded 
that  the  beans  did  not  properly  come  under 
the  denomination  of  "garden  seeds,"  and  di- 
rected 10  per  cent,  to  be  refunded,  but  still 
insisted  that  they  are  liable  to  a  duty  of  10 
per  cent,  as  "vegetables,"  in  the  genertd 
category  of  "articles  of  food."  The  plain- 
tiffs adhere  to  their  first  position,  that  beans 
are  free  of  duty,  as  seeds  "not  otherwise  pro- 
vided for,"  and  that  is  the  only  question  here 
presented. 

The  clauses  of  the  law  which  are  to  be 
construed  in  determining  thecontroversy  are 
to  be  found  in  tlie  last  customs-duties  act, 
passed  March  3,  1883,  as  a  substitute  for 
title  33  of  tlie  Revised  Statutes.  Among  the 
various  schedules  attached  to  this  act,  classi- 
fying the  articles  subject  to,  or  free  from, 
import  duties,  is  one  entitled  "Provisions," 
In  which  are  enumerated,  among  other 
things,  beet  and  pork,  cheese,  butter,  lard, 
wheat,  rye,  barley,  Indian  corn,  oats,  meal, 
flour,  potato  or  corn  starch,  rice,  hay,  differ- 
ent kinds  of  fish,  pickles,  potatoes,  vegeta- 
bles, in  their  natural  state,  or  in  salt  or 
brine,  not  specifically  enumerated  or  pro- 
vided for  in  this  act,  vegetables  prepared  or 
preserved,  currants,  dates,  fruits  of  various 
kinds,    almonds,    waUiuts,    peanuts,    etc. 


Beans  are  not  mentioned  specifically  in  this  2 
list.  If  they  are  properly'dassed  under  the  • 
term  "vegetables  in  their  natural  state," 
they  are  subject  to  a  duty  of  10  per  cent.,  as 
contended  for  by  the  government.  Under 
the  head  of  "Free  List — Sundries,"  we  find, 
among  a  great  number  of  other  miscellane- 
ous articles,  the  following:  "Plants,  trees, 
shrubs,  and  vines  of  all  kinds,  not  otherwise 
provided  for,  and  seeds  of  all  kinds,  except 
medicinal  seeds,  not  specially  enumerated  or 
provided  for  in  this  act."  If  the  white 
beans  imported  by  the  plaintiffs  are  properly 
to  be  classified  as  "seeds,"  then  they  are  free 
from  all  duty,  as  claimed  by  the  plaintiffs. 
Schedule  N,  entitled  "Sundries, "  contains  a 
list  of  miscellaneous  articles,  f  many  of  them 
articles  of  manufacture,)  subject  to  various 
rates  of  duty.  The  following  is  one  of  the 
items  of  this  schedule:  "Garden  seeds,  ex- 
cept seed  of  the  sugar  beet,  20  per  cent,  ad 
valorem."  If  white  beans  are  to  be  classed 
as  "garden  seeds,"  then  the  original  decision 
of  the  collector  was  right.  This  decision, 
however,  has  been  abandoned,  and  we  think 
very  properly.  Although  beans  are  often 
planted  in  gardens  as  seed,  yet,  as  a  product, 
and  a  commodity  in  the  market,  they  are  not 
generally  denominated  as  "garden  seeds," 
any  more  than  potatoes,  which  are  also  some- 
times planted  as  seed  in  gardens.  The  same 
considerittion  also  applies  in  regard  to  the 
use  of  the  more  general  term  "seeds."  We 
do  not  see  why  they  should  be  classified  as 
seeds  any  more  than  walnuts  should  be  so 
classified.  Both  are  seeds,  in  the  language 
of  botany  or  natural  history,  but  not  in  com- 
merce nor  in  common  parlance.  On  the 
other  hand,  in  speaking  generally  of  provis- 
ions, beans  may  well  be  included  under  the 
term  "vegetables."  As  an  article  of  food  on 
our  tables,  whether  baked  or  boiled,  or  form- 
ing the  basis  of  soup,  they  are  used  as  a  veg- 
etable, as  well  when  ripe  as  when  green. 
This  is  the  principal  use  to  which  they  are 
put.  Beyond  the  common  knowledge  which 
we  have  on  this  subject  very  little  evidence 
is  necessary,  or  can  be  produced.  But  on 
the  trial  the  parties  deemed  it  important  to 
introduce  a  great  deal  of  testimony.  Tbe« 
court,  however,  did  not  allow  the  defendant^ 
to  prove  the'common  designation  of  beans  as* 
an  article  of  food.  It  was  shown  by  the  evi- 
dence that  beans  are  generally  sold  and  dealt 
in  under  the  simple  designation  of  "beans;" 
but  that  does  not  solve  the  question  as  be- 
tween the  rival  designations  of  "seeds"  and 
"vegetables."  The  common  designation,  as 
used  in  every-day  life,  when  beans  are  used 
as  food,  (which  is  the  great  purpose  of  their 
production,)  would  have  been  very  proper  to 
be  shown,  in  the  absence  of  further  light 
from  commercial  usage.  We  think  that  the 
evidence  on  this  point  ought  to  have  been 
admitted.  In  addition  to  this,  the  court  told 
the  jury  that  "the  commercial  designation  of 
the  article,  or  what  the  article  is  called  in 
trade  and  commerce,  or  the  name  <  bean,'  has 
nothing  to  do  with  the  question. "    We  think 


Digitized  by  VjOOQ  IC 


S60 


SUPBEME  COUBT  EEPOETER,  Vot.  9. 


the  coart  erred  in  this  instruction.  The 
commercial  designation,  as  we  have  fre- 
quently decided,  is  the  first  and  most  impor- 
tant designation  to  be  ascertained  in  settling 
the  meaning  and  application  of  the  tariff 
laws.  See  Arthur  v.  Lahey,  96  U.  S.  112, 
118;  Barber  v.  Schell.  107  U.  S.  617,  623,  2 
Sup.  Ct.  Rep.  301;  Worthington  v,  Abbott, 
124  XT.  S.  434,  436,  8  Sup.  Ct.  Rep.  562;  Ar- 
thur's Ex'rs  V.  ButterfleiJ,  125  U.  S.  70,  75, 
8  Sup.  Ct.  Rep.  714.  But  if  the  commercial 
designation  fails  to  give  an  article  its  proper 
place  in  the  classifications  of  the  law,  then 
resort  must  necessarily  be  had  to  the  common 
designation.  We  think,  therefore,  that  the 
court  erred  both  in  its  charge  and  in  the  ex- 
clusion of  the  evidence  offered,  especially  as, 
without  any  evidence, and  with  the  common 
knowledge  which  we  all  possess,  the  court 
might  almost  have  been  Justified  in  directing 
a  verdict  for  the  defendant.  We  have  not 
adverted  to  a  clause  of  the  customs  act  in 
which  beans  are  Bpeciflcally  named,  because 
we  do  not  think  it  applies  to  the  case.  We 
refer  to  that  clause  of  the  free  list  which 
enumerates  "drugs,  barks,  beans,  berries, 
etc.,  any  of  the  foregoing  of  which  are  not 
edible,  and  are  in  a  crude  state."  As  this 
clause  refers  to  articles  "not  edible,"  it  can- 
not include  beans  of  the  character  now  under 
consideration.  Nor  have  we  thought  it  nec- 
essary to  refer  particularly  to  the  case  of 
Ferry  v.  Livingston,  115  U.  S.  542,  6  Sup. 
Ct.  Bep.  175,  in  which  the  clauses  of  the  law 
9  respecting  "garden  seeds"  in  Schedule  N, 
Q  and  "seeds  of  all  kinds"  in  the  free  list  are 
•  el al)orately« discussed  and  commented  on. 
There  the  question  was  between  "garden 
seeds"  and  "field  seeds,"  and  the  decision 
depended  on  the  particular  circumstances  of 
the  case.  The  opinion  concludes  with  this 
declaration:  "As  this  case  rests  for  decision 
on  the  facts  found,  it  is  not  possible  for  tliis 
court  to  lay  down  any  general  rules  which 
will  apply  to  cases  differing  in  their  facts 
from  this  case."  We  regard  our  present  de- 
cision as  in  harmony  with  the  decision  in 
that  case,  and  only  retj^r  to  it  for  the  purpose 
of  disclaiming  any  intention  to  dissent  from 
it.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded,  with  instruc- 
tions to  order  a  new  trial. 


(130  C.  S.  2S4) 

Dayies  et  al.  v.  Milleb  et  aL 

(April  1, 1889.) 

CvsTOMS  Duties— GoKSTRUcnox  o*  Laws— Pro- 
test. 

Rev.  Bt.  i  2931,  providlnK  that  the  decision  of 
the  collector  of  customs  as  to  the  rate  and  amount 
of  duties  shall  be  final,  unless  the  owner,  etc., 
"shall  within  ten  days  after  the  ascertainment 
and  liquidation  of  the  duties  *  •  •  give  no- 
tice in  writing  to  the  collector  on  each  entry,  if 
dissatisfied  with  his  decision, "  setting  forth  the 
grounds  of  objection,  eta,  fixes  the  limit  beyond 
which  notice  cannot  be  given,  and  does  not  fix 
the  final  asoeiteinment  and  liquidation  of  duties 
M  the  time  at  which  the  notice  may  be  first 
gi  ren ;  and  notice  given  after  the  collector's  esti- 


mation of  the  rate  and  amount,  and  before  final 
ascertainment  and  liquidation  as  stamped  ontba 
entry,  is  good. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Action  by  John  M.  and  Robert  K.  Davies 
against  Charles  E.  Miller  and  Daniel  G.  Rol- 
lins, executors  of  Chester  A.  Arthur,  de- 
ceased, late  collector  of  the  port  of  New  York. 
Plaintiffs  bring  error. 

Edwin  B.  Smith  and  8.  ff.  Clarke,  for 
plaintiffs  in  error.  Sd.  Gen.  Jehks,  for  de- 
fendants in  error. 

Gbat,  J.  This  was  an  action  against  the 
executors  of  a  late  collector  of  the  port  of 
New  York,  to  recover  back  duties  exacted  on 
goods  imported  by  the  plaintiffs  in  July,  Au- 
gust, and  September,  1873.  At  the  trial  the 
plaintiils  Introduced  evidence  tending  to 
show  that  the  duties  exacted  and  paid  were 
excessive;  that  appeals  to  the  secretary  of  the 
treasury  were  taken,  and  this  action  brought 
in  due  time;  and  that  the  protest  as  to  each 
entry  was  filed  after  the  collector's  decision 
on  the  rate  and  amount  of  duties,  but  before 
the  date  of  the  final  ascertainment  and  liqui- 
dation of  the  duties,  as  stamped  upon  the  en- 
try. The  court  directed  a  verdict  for  the  de- 
fendants, on  the  ground  that  the  protest  was 
filed  "l)efore  the  liquidation  of  the  entry  to 
which  it  referred,  and  not  wittiin  ten  daysa 
thereafter,  as  required  by  law."  The  phdn-l 
tiffs  duly  excepted  to'the  ruling,  and,  after* 
judgment  for  the  defendants,  sued  outtliii 
writ  of  error. 

The  customs  acts  in  force  at  the  time  of 
the  importation  of  these  goods  contained  the 
following  provisions:  The  collector  and  the 
naval  oEScer  are  required  to  make  and  to  in- 
dorse upon  the  importer's  entry  a  gross  esti- 
mate of  the  amount  of  the  duties  on  the  mer- 
chandise to  which  the  entry  relates,  and  Um 
merchandise  cannot  be  lawfully  landed  until 
the  amount  of  the  estimated  duties  has  l>een 
first  paid,  or  secured  to  be  paid,  and  a  permit 
granted.  Act  March  2,  1799,  c.  22,  g  49.  (1 
St.  664;)  Rev.  St.  g  2869.  The  merchandise 
must  lie  appraised,  or  bonds  given  by  the  im- 
porter in  double  its  estimated  value,  t}efore 
it  is  delivered  from  the  custody  of  the  ofBoers 
of  the  customs.  If  the  collector  deems  any 
appraisement  too  low,  be  may  order  a  new 
appraisement,  and  may  cause  the  duties  to  be 
charged  accordingly.  If  the  importer  is  dis- 
satisfied with  the  appraisement,  the  collector 
must  order  another  appraisement  by  two  ap- 
praisers of  a  specified  class,  and,  if  they  dis- 
agree, decide  between  them,  and  the  ap- 
praisement thus  determined  shall  be  final, 
and  duties  levied  accordingly.  Acts  May 
28,  1830,  c.  147,  §5  2,  4.  (4  St.  409,  410;) 
Aug.  80, 1842,  c.  270, 8  17,  (5  St.  564;)  March 
8,  1851,  c.  88,  §  3,  (9  St.  630;)  Be  v.  St.  §§ 
2899,  2929,  2930.  On  the  entry  of  any  mer^ 
chandise,  the  decision  of  the  collector  of  cus- 
toms at  the  port  of  importation  and  entry  as 
to  the  rate  and  amount  of  duties  to  be  paid 
on  such  merchandise  shall  be  final  and  oon- 
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claaive  agidnst  all  persons  Interested  therein, 
unless  the  owner,  Importer,  agent,  or  con- 
signee of  the  merchandise  "shall,  within  ten 
days  after  the  ascertainment  and  liquidation 
of  the  duties  by  the  proper  officers  of  the  cus- 
toms, as  well  in  cases  of  merchandise  entered 
in  bond  as  for  consumption,  give  notice  in 
writing  to  the  collector  on  each  entry,  if 
dissatisBed  with  his  decision,  setting  forth 
therein  distinctly  and  specifically  the  grounds 
of  bis  objection  thereto,  and  shall,  within 
thirty  days  after  the  date  of  such  ascertain- 
ment and  liquidation,  appeal  therefrom  to  the 
c  secretary  of  the  treasury."  Act  June  30, 
1 1864,  c.  171,  §  14.  (18  St.  214;)  Bev   St.  § 

*  2981.  *  The  question  is  whether  the  period 
allowed  for  filing  the  protest  or  notice  of  dis- 
satisfaction with  the  decision  made  by  the 
collector  at  the  time  of  the  entry  upon  the 
rate  and  amount  of  duties  extends  from  the 
time  of  that  decision,  or  only  from  the  date 
of  the  final  ascertainment  and  liquidation  of 
the  duties  as  stamped  upon  the  entry,  until 
10  days  after  that  date;  or,  in  other  words, 
whether  this  period,  which  is  admitted  to  ex- 
pire 10  days  after  the  ascertainment  and 
liquidation  of  the  duties  as  so  stamped,  be- 
gins at  the  date  of  the  stamp,  or  at  the  earlier 
date  of  the  collector's  original  decision  upon 
the  estimated  rate  and  amount  of  duties.  The 
determination  of  this  question  will  be  aided 
by  a  brief  consideration  of  the  history  of  the 
law  before  the  passage  of  the  act  of  1864. 

Under  the  earlier  acts  of  congress,  which 
contained  no  provision  on  this  subject,  an 
importer  who  had  paid  unauthorized  duties, 
under  protest,  and  in  order  to  obtain  posses- 
sion of  his  goods,  might  recover  them  back 
from  the  collector  in  an  action  of  tusumpsit 
for  money  bad  and  received.  Elliott  v. 
Swartwout,  10  Pet.  137. 

The  act  of  March  8.  1839,  c.  82,  §  2,  re- 
quiring the  coUector  to  pay  the  money  into 
the  treasury,  notwithstanding  the  protest  of 
the  importer,  and  giving  the  importer  a  right 
of  appeal  to  the  secretary  of  the  treasury, 
was  held  by  this  court,  at  January  term, 
1845,  to  take  away  the  importer's  right  to 
bring  an  action  of  assumpsit.  5  St.  348; 
C3ary  v.  Curtis,  3  How.  236. 

Then  came  the  act  of  February  26, 1845, 
e.  22,  providing  that  nothing  in  the  act  of 
1839  should  have  that  effect;  "nor  shall  any 
action  be  maintained  against  any  collector, 
to  recover  the  amount  of  duties  so  paid  un- 
der protest,  unless  the  said  protest  was  made 
in  writing,  and  signed  by  the  claimant,  at  or 
before  the  payment  of  said  duties,  setting 
forth  distinctly  and  specifically  the  grounds  of 
objection  to  the  payment  thereof. "  6  St.  727 . 
Under  that  act.  Chief  Justice  Tanet,  sit- 
ting in  the  circuit  court,  held  that  a  protest 
t.  might  be  made  prospectively,  so  as  to  cover 
8  subsequent  similar   importations,  because, 

*  said  the*chief  Justice:  "The  protest  is  legally 
made  when  the  duties  are  finally  determined, 
and  the  amount  assessed  by  the  collector; 
and  a  protest  before  or  at  that  time  is  suffi- 
cient notice,  us  it  warns  the  collector,  before 
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he  renders  his  account  to  the  treasury  de- 
partment, that  he  will  be  held  personally  re« 
sponsible  if  the  portion  disputed  is  not  legally 
due;  and  that  the  claimant  means  to  assert 
his  rights  in  a  court  of  justice."  Brune  y. 
Marriott,  Taney,  132, 144.  And  his  decision 
was  affirmed  by  the  judgment  of  this  court. 
Marriott  v.  Brune,  9  How.  619.  That  judg- 
ment, though  criticised  in  Warren  v.  Peaslee, 
2  Curt.  231,  was  generally  regarded  and  acted 
on  as  laying  down  a  general  rule  establishing 
the  validity  of  prospective  protests.  Steeg- 
man  v.  Maxwell,  3  Blatchf.  365;  Hutton  v. 
ScheU,  6  Blatchf.  48,  65,  and  Fowler  v.  Bed- 
fleld,  there  cited;  "Wetter  v.  Schell.  11  Blatchf. 
193, 196,  and  Chouteau  v.  Redfield,  there  cited. 
None  of  these  cases  were  brought  up  to 
this  court;  and  in  some  of  them  the  rule  was 
applied  under  the  act  of  March  3, 1857,  c.  98, 
g  5,  which  provided  that  on  the  entry  of  any 
merchandise  the  decision  of  the  collector  of 
customs  at  the  port  of  importation  as  to  its 
liability  to  duty  or  exemption  therefrom 
should  be  final  and  conclusive  against  the 
owner,  importer,  consignee,  or  agent  of  such 
merchandise,  unless  he  should,  "  within  ten 
days  after  such  entry,  give  notice  to  the  col- 
lector in  writing  of  his  dissatisfaction  with 
such  decision,  setting  forth  therein  distinctly 
and  specifically  his  grounds  of  objection 
thereto,"  and  should,  "within  thirty  days 
after  the  date  of  such  decision,  appeal  there- 
from to  the  secretary  of  the  treasury."  11 
St  195. 

The  phrase  "  within  ten  days  after  such  en- 
try" was  thus  treated  as  fixing  a  termintu 
ad  quern,  and  not  a  terminus  a  quo;  or,  in 
other  words,  as  limiting  the  time  after  which 
a  protest  should  not  l)e  made,  but  permitting 
it  to  be  made  as  early  as  It  could  have  been 
made  under  the  previous  law.  The  act  of 
1857  applied  only  to  cases  where  the  question 
was  whether  the  goods  imported  were  or  weregg 
not  subject  to  duty  at  all,  and  left  the  case^ 
of  goods  admitted  to  be*dutiable,  the  rate  and* 
amount  of  duties  being  alone  in  question,  to 
be  governed  by  the  act  of  1845,  requiring  the 
protest  to  be  filed  at  or  before  the  time  of 
paying  the  duties.  Barney  v.  Watson,  92 
U.  S.  449.  We  are  then  brought  to  the  act 
of  1864,  which,  as  already  stated,  provides 
that  on  the  entry  of  any  merchandise  the  de- 
cision of  the  collector  as  to  the  rate  and 
amount  of  duties  shall  be  final  and  conclu- 
sive, unless  the  importer  shall,  "within  ten 
days  after  the  ascertainment  and  liquidation 
of  the  duties  by  the  proper  officers  of  the  cus- 
toms, give  notice  in  writing  to  the  collector 
on  each  entry,  if  dissatisSed  with  his  decis- 
ion."- This  act  requires  the  notice  of  dissat- 
isfaction with  the  collector's  decision  to  be 
filed  "within  ten  days  after  the  ascertain- 
ment and  liquidation  of  the  duties,"  (instead 
of  within  ten  days  after  the  entry  of  the 
goods,  as  in  the  act  of  1857,)  evidently  for 
the  reason  stated  by  Mr.  Justice  Bkadlet 
in  Barney  v.  Watson,  above  cited:  "In  most 
cases  the  amount,  and  in  many  cases  the  rate, 
could  not  be  ascertained   until  after   ex> 
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amlnatlon  and  appraisement;  and  hence  a 
limitation  to  ten  dnys  from  the  time  of  entry 
would  often,  perhaps  generally,  deprive  the 
party  of  any  remedy  at  all."  92  U.  S.  458. 
The  act  of  1864,  by  requiring  the  notice  of 
dissatisfaction  to  be  given  on  each  entry,  nec- 
essarily prevents  such  a  notice  as  to  any  goods 
from  being  given  before  the  entry  tliereof, 
and  precludes  a  prospective  protest,  covering 
future  entries  or  importations.  Ullman  v. 
Murphy,  11  Blatchf.  854.  But  the  matter  to 
which  the  notice  of  dissatisfaction  applies  is 
the  decision  of  the  collector  on  the  rate  and 
amount  of  the  duties.  The  whole  purpose  of 
the  notice  is  to  give  the  collector  opportunity 
to  revise  tliat  decision ;  and  that  purpose  is 
as  well  accomplished  by  giving  the  notice  as 
soon  as  the  goods  have  been  entered,  and  the 
duties  estimated  by  the  collector,  as  by  post- 
poning the  giving  of  the  notice  until  after 
the  final  ascertainment  and  liquidation  of  the 
duties  have  been  made  and  stamped  upon  the 
entry.  The  clause  requiring  the  importer  to 
give  such  notice  "  within  ten  days  after  the 
-ascertainment  and  liquidation  of  the  duties" 
^must  therefore,  according  to  the  fair  and 
•  reasonablelnterpretation  of  the  words  as  ap- 
plied to  the  subject-matter,  be  held  to  fix  only 
the  termintis  ad  quern,  the  limit  beyond 
which  the  notice  shall  not  be  given,  and  not 
to  fix  the  final  ascertainment  and  liquidation 
of  the  duties  as  the  terminus  a  quo,  or  the 
first  point  of  time  at  which  the  noHce  may  be 
given.  In  the  case  at  bar,  the  result  is  that 
the  notice  on  each  entry,  having  been  given 
after  the  collector's  decision,  and  before  the 
expiration  of  10  days  from  the  date  of  finally 
stamping  npon  the  entry  the  ascertainment 
and  liquidation  of  thediities,  was  seasonable. 
This  conclusion  is  in  accordance  with  a  de- 
cision of  Judge  Shifhan  in  the  circuit  court 
for  the  Southern  district  of  New  York,  in 
October.  1878,  in  the  case  of  Keyser  v.  Ar- 
thur, not  reported,  but  mentioned  in  a  cir- 
cular of  the  treasury  department  of  July  8, 
1879,  and  shown  by  minutes  produced  at  the 
argument  of  the  present  case  to  have  been  as 
follows:  Two  distinct  entries  of  goods  for 
immediate  consumption  were  made, — the  one 
September  15,  and  the  other  October  10, 1873, 
— and  the  duties  were  estimated  by  the  col- 
lector, and  paid  forthwith.  The  notice  of 
dissatisfaction  with  the  collector's  decision 
was  given  as  to  the  first  entry  October  1 ,  and 
as  to  the  second  entry  October  24,  1873,  and 
each  entry  was  stamped  as  finally  liquidated 
November  6,  1873.  .Tudge  Shipman  held 
the  protests  or  notices  of  dissatisfaction  with 
the  collector's  decisions  to  be  seasonable,  say- 
ing: "When  the  collector  had  officially  and 
in  writing  npon  the  entry  ascertained  and 
liquidated  the  duties  upon  tlie  goods  named 
in  such  entry  at  a  certain  rate  of  duty,  a  pro- 
test witliin  ten  days  after  such  ascertainment 
and  liquidation,  and  an  appeal  within  thirty 
days  thereafter,  are  good  and  valid  as  to  time, 
although  subsequently  to  the  date  of  such  as- 
certainment, liquidation,  appeal,  and  protest 
the  collector  revises  the  amount  of  such  liqui- 


dation and  makes  a  final  ascertainment  and 
liquidation  at  the  same  rate  of  duty.    The 
first  ascertainment  and  liquidation  is  in  fact 
a  final  one  as  to  rate.    A  protest  and  appeal 
within  the  statutory  time  after  tlie  final  liqui- 
dation are  also  good  and   valid.    The  uni- 
form practice  in  this  poit  for  many  years,  ase 
to  time  of  protest  and  appeal,  in  conformity  « 
with  this  rule,  which  practice  bas'been  sano-* 
tioned  by  all  the  officers  of  the  government, 
is  of  much  importance  in  the  decision  of  this 
question."     Ourconclusion  also  accords  with 
decisions  of  state  courts,  expounding  similar 
words  in  other  statutes.    Young  v.  The  Or« 
pheus,  119  Mass.  179;  Atherton  T.  Corliss, 
101  Mass.  40;  Levert  v.  Bead,  54  Ala.  529. 
Some  expressions  of  judges  of  this  court, 
not  having  this  point  before  them,  might 
seem  to  support  the  opposite  conclusion,  es-  I 
pecially  the  language  of  Chief  Justice  Waits 
in  Watt  v.  U.  S.,  15  Blatchf.  29,  decided 
July  1, 1878,  and  that  of  Mr.  JusticeSTRONO 
in  Westray  v.  U.  S..  18  Wall.  822.    But  in 
Watt's  Case  the  only  question  of  time  pre. 
sented  or  considered  related  not  to  giving 
the  collector  notice  of  dissatisfaction  with 
his  decision,  but  to  taking  an  appeal  to  the 
secretary  of  the  treasury;  and  the  adjudica- 
tion of  the  chief  justice  that  the  collector's 
decision  upon  the  rate  and  amount  of  duties, 
if  not  duly  appealed  from,  was  final  and  con- 
clusive in  a  case  where  the  duties  had  not 
been  paid  to  obtain  possession  of  the  goods, 
but  were  sued  for  by  the  United  States,  was 
overruled,  with  his  concurrence,  in  U.  S.  v. 
Schleainger,  120  U.  8.  109,  7  Sup.  Ct.  Bep. 
442.    And  in  Westray's  Case  the  importer 
never  gave  any  notice  of  dissatisfaction  with 
the  collector's  decision,  or  took  any  appeal  to 
the  secretary  of  the  treasury;  and  the  only 
point  adjudged  was  that  the  importer  was 
not  entitled  to  notice  from  the  collector  of 
his  decision  before  being  bound  thereby,  or 
required  to  give  a  notice  of  dissatisfitctlon  or 
take  an  appeal.    It  was  insisted  by  the  solic- 
itor general  that  "the  views  of  the  depart- 
ment, legally  expressed,  so  far  as  they  appear 
in  the  record,  recognize  the  true  interpi-eta> 
tion  of  the  statutes  to  be  that  the  protest 
must  be  filed  after  the  final  ascertainment 
and  liquidation  of  the  duties. "    But  the  or> 
ders  and  circulars  of  the  treasury  department, 
given  in  evidence  at  the  trial,  either  merely 
repeat  the  words  of  the  act  of  1864,  witbont 
giving  them  any  construction,  or  else  clearly 
show  that,  from  the  time  of  the  passage  of 
that  act  until  long  after  the  entries  now  in,4 
question,  the  practical  conatrnctioii  was  to* 
allow  the  notice  of  dissatisfaction  to^  given* 
at  any  time  after  the  collector's  decision  esti- 
mating the  rate  and  amount  of  duty  at  the 
time  of  the  entry  of  the  goods,  provided  it 
was  not  given  after  10  days  from  the  final 
ascertainment  and  liquidation  of  thediities 
as  stamped  upon  the  entry.    The  circular  of 
the  treasury  department  of  September  30. 
1878,  and  the  opinion  of  the  attorney  gen- 
eral to  the  secretary  of  the  treasury,  of  Oc- 
tober 31.  1878,  (16  Op.  Attys.  Oen.  197,)  n- 
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qalrli^  notices  of  dissatisfaction,  under  sec- 
non  2931  of  the  Bevised  Statutes,  to  be  filed 
after  tbe  final  liquidation  of  the  duties,  were 
based  on  a  misconception  of  tbe  scope  and 
effect  of  the  decision  in  Watt's  Case,  above 
cited.  The  circular  of  the  treasury  depart- 
ment of  July  8, 1879,  re-established  the  prac- 
tice which,  as  therein  stated,  had  prevailed 
before  that  decision  at  the  port  of  New  York 
"and  all  the  other  prominent  ports  of  the 
United  States,  under  which  protests  and  ap- 
peals had  been  recognized,  both  by  the  cus- 
toms oflBcers  and  by  this  department,  as  valid. 
If  filed  at  any  time  before  the  expiration  of 
the  time  mentioned  in  the  section  of  law 
cited. "  And  the  old  practice  appears  to  have 
been  since  constantly  recognized  and  acted  on 
until  1886,  when  the  treasury  department 
again  undertook  to  establish  the  opposite 
rule.  Judgment  reversed,  and  the  case  re- 
manded to  the  circuit  court,  with  directions 
to  set  aside  the  verdict  and  order  a  new 
trial. 


(ISO  IT.  s.  m) 

WixsoN  e.  Edmonds. 
(April  as,  1889.) 

Pabtwbbshit— BvnjKKCB  or. 

8.,  a  broker,  enga^  largely  in  dlsoonntlng  s 
peonliar  olaas  of  MCuritieB,  agreed  with  E.  in 
writing,  that  the  latter  shoidd  furnish  money 
with  which  S.  should  boy  such  securities.  When 
purchased  they  were  not  to  be  mingled  with  other 
aeourlties  bought  by  S.,  but  were  to  be  placed  in 
B.'a  possession,  and  when  due  were  to  be  ex- 
«dianged  for  other  similar  securities,  or  for  cash. 
niey  were  to  yield  a  specified  profit  to  E.,  and 
8.  was  to  retain  all  above  that  rate,  and  8.  guar- 
antied tbelr  genuineness  as  well  as  the  stipu- 
lated profit.  B.  was  to  hold  possession  of  them 
to  the  extent  of  the  money  loaned,  the  profit,  and 
an  addltionaJ  3  per  cent,  to  insure  their  prompt 
payment  A  large  business  was  carried  on  by 
8.  with  wliich  B.  neither  had  nor  was  supposed 
by  creditors  or  others  to  have  any  connection, 
and  their  dealings  with  the  securities  so  pur- 
chased were  consistent  with  tbe  agreement  so 
made.  JSeld,  that  E.  was  not  a  partner  of  B.,  so 
••  to  render  the  securities  purchased  with  his 
funds  liable  for  the  debts  of  8.  incurred  in  his 
general  business. 

Appeal  from  the  Supreme  Court  of  the 
District  of  Columbia. 

Bill  by  Jesse  B.  Wilson,  receiver  of  Josiah 
Squier,  an  insolvent,  trading  as  J.  H.  Squier 
Sb  Co.,  against  James  B.  Edmonds,  to  re- 
oover  certain  securities  in  which  said  insolv- 
ent was  alleged  to  be  interested.  Decree  dis- 
missing the  bill,  and  complainant  appeals. 

W.  WiUoughby  and  Enoch  ToUeii,  for  ap- 
jrpellant.    Nathaniel  Wilson,  for  appellee. 

•  Blatchford,  J.  •  On  the  7th  of  June, 
1884,  Josiah  H.  Squier,  of  the  city  of  Wash- 
ington, doing  business  there  as  a  banker  and 
broker,  under  the  name  of  J.  H.  Squier  & 
Co.,  being  indebted  in  a  large  amount,  made 
an  assignment  of  all  his  properly  to  Jay  B. 
Smith,  for  the  benefit  of  his  creditors.  After- 
wards, in  the  same  raontli,  Theron  C.  Craw- 
ford, a  creditor  of  J.  H.  Squier  &  Co.. 
brought  a  suit  in  equity,  in  the  supreme 
court  of  the  District  of  Columbia,  against 
Squier  and  Smith,  to  remove  Smith  from  his 


position  as  assignee,  and  to  have  the  estata 
settled.  An  order  was  male  in  that  suit  re- 
moving Smith,  and  appointing  Jesse  B.  Wil- 
son receiver  of  the  estate,  for  the  purpose  of 
administering  its  assets  under  tbe  direction 
of  the  court.  Squier  died  in  September, 
1884.  After  the  assignment  to  Smith,  and 
before  the  appointment  of  Wilson  as  receiv- 
er, James  B.  Edmonds  Bled  in  tbe  Crawford^ 
suit  a  petition  claiming  that  he  was  Ihe^ 
owner  of  certain'securities  which  were  in  a* 
safe  belonging  to  him  in  the  office  of  tlie 
firm ;  and,  by  an  order  made  in  the  cause,  lis 
was  allowed  to  take  possession  of  those  se- 
curities, giving  bond  for  the  same.  There- 
upon Wilson,  as  receiver,  filed  a  bill  in  equity, 
in  the  supreme  court  of  the  District  of  Co- 
lumbia, against  Edmonds.  Tbe  bill  alleged 
that  Edmonds  was  not  the  owner  of  the  se- 
curities; that  he  had  been  interested  in  busi- 
ness with  Squier  &  Co.  for  a  number  of 
years;  that  the  relations  between  Edmonds 
and  Squier  were  defined  by  a  written  agree- 
ment, which  in  effect  made  Edmonds  a  part- 
ner with  Squier  in  the  business  down  to  the 
time  of  said  assignment;  that,  in  respect  to 
two  particular  notes  made  by  Squier  &  Co., 
and  held  by  Edmonds,  dated  August  1, 1883, 
one  for  $40,000,  and  the  other  for  $4,000, 
Squier  &  Co.  did  not  owe  to  Edmonds  the 
moneys  named  in  them;  that,  during  all  the 
time  mentioned,  Edmonds  had  been  drawing 
out  from  the  firm  large  sums  of  money,  as  in- 
terest upon  moneys  which  he  claimed  tohava 
advanced  or  paid  to  the  firm;  that  such  pay- 
ments of  interest  bad  been  largely  in  excess 
of  that  allowed  by  law,  in  many  instances  as 
great  as  IJ  per  cent,  per  month;  that  such 
sums  so  paid  as  interest  had  been  drawn 
from  deposits  made  with  Squier  &  Co.  by 
persons  who  deposited  their  money  with  that 
firm  and  were  still  its  creditors;  and  that 
Edmonds  ought  to  refund  the  money  so  re- 
ceived by  him  as  unlawful  interest,  if  it 
should  appear  that  be  was  not  liable,  as  a 
partner  with  Squier,  to  pay  all  the  debts  of 
the  firm.  The  bill  prayed  that  Edmonds 
might  set  forth  in  his  answer  when  he  first 
had  any  business  relations  with  Squier,  what 
they  were,  and  how  long  they  continued; 
that  he  might  state  what  was  the  considera- 
tion for  the  two  notes,  and  when  it  arose; 
and  that  he  might  set  forth  any  written  con- 
tract between  him  and  Squier,  in  relation  to 
any  business  transaction  between  them,  and 
when  and  how  he  became  possessed  of  the 
securities  referred  to,  and  the  particulars  of 
the  payments  of  money  by  Squier  &  Co.,  or 
Squier,  to  him,  l>oth  as  principal  and  inter- 
est, and  what  moneys  he  had  loaned  or  ad- 
vanced to  Squier  &  Co.,  for  the  purpose  of 
buying  or  speculating  in  the  purchase  of^ 
vouchers  of  army  or  navy  officers,  and  other^ 
"tocurities,  and  the  dates  and  amounts  of  all* 
notes  given  to  him  by  Squier  &  Co.,  and  Iiow 
much  he  bad  received  in  payment  on  said 
notes  for  principal,  and  how  much  for  inters 
est,  and,  if  any  such  notes  were  given,  when 
they  were  surrendered,  and  for  what  pur- 
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pose,  and  for  what  consideration.  The  bill 
further  prayed  that  the  court  would  direct 
the  said  securities  or  their  proceeds  to  be  de- 
livered or  paid  by  Edmonds  to  the  plaintiff, 
for  the  benefit  of  the  creditors  of  Squier  & 
Co.,  as  having  been  the  property  of  Squier  & 
Co.,  which  passed  under  said  assignment; 
that,  if  it  sliould  appear  that  Edmonds  was 
not  a  partner,  and  as  sucli  liable  to  pay  the 
debts  of  the  firm,  then  a  decree  might  be 
made  against  Edmonds  for  so  much  as  had 
been  paid  to  him  by  Squier  &  Co.  as  illegal 
interest  upon  money  advanced  or  lent  by  him 
to  Squier  &  Co. ;  and  that  an  account  might 
be  talxen  between  him  and  Squier  &  Co.,  to 
ascertain  the  true  indebtedness,  it  any,  of  the 
firm  to  him. 

The  defendant  put  in  an  answer  to  the  bill, 
claiming  to  be  the  owner  of  the  securities  in 
question,  and  stating  that  tlieir  total  amount 
was  about  $28,443;  that  they  consisted  most- 
ly of  pay  vouchers  of  Unit^  States  oflScers, 
which  by  custom  had  become  a  sort  of  com- 
mercial paper,  having  a  market  value;  thata 
few  of  them  were  indorsed  payable  to  Squier 
&  Co.,  but  all  of  them  had  been  delivered  to 
the  defendant  by  Squier  &  Go.  fur  a  valuable 
consideration  equal  to  their  par  value,  and 
upon  the  promise  by  Squier  &  Co.  that  they 
would  redeem  the  same  or  collect  the  money 
thereon  for  the  defendant,  or  do  what  might 
be  necessary  to  enable  him  to  receive  the 
money  thereon;  that,  since  the  order  of  the 
court  allowing  him  to  take  them,  he  had 
found  about  $9,000  of  them  to  be  of  such 
doubtful  value  that  he  had,  under  an  order  of 
the  court,  tendered  them  to  the  receiver;  and 
that  of  the  residue  (less  than  $20,000)  some 
were  of  doubtful  value.  The  answer  denied 
that  he  had  been  interested  in  the  business  of 
Squier  &  Co.  except  as  a  creditor,  and  that 
he  bad  ever  been  a  partner  in  Squier  &  Co.  or 
with  Squier.  He  set  forth  his  relations  with 
Squier  substantially  as  follows:  Early  in 
k.  April,  1879,  Squier  informed  the  defendant 
^  that  the  firm  of  J.  H.  Squier  &  Co.,  which 
■  was  constituted  of*Squier  alone,  was  borrow- 
ing money  and  paying  2  per  cent,  a  month 
therefor,  to  enable  it  to  purchase  certain  se- 
curities, and  that  it  wished  to  borrow  addi- 
tional moneys  for  the  purchase  of  official  pay 
voucher*,  and  would  pay  interest  on  such 
money  at  the  rate  of  from  1  to  1}  per  cent,  a 
month.  Squier  offered  to  borrow  moneys 
from  the  defendant  at  such  rate,  but  the  de- 
fendant declined  to  make  such  loans,  and  in- 
formed  Squier  that  he  had  no  knowledge  of 
Squier's  responsibility,  and  that  10  per  cent, 
per  annum  was  the  highest  rate  of  interest 
he  had  ever  paid  or  received.  Subsequently, 
Squier  came  to  him  with  some  of  the  pay 
vouchers,  and  urged  him  to  receive  the  same 
as  security  for  money  to  be  lent  to  Squeir  to 
enable  him  to  purchase  such  vouchers,  and 
proposed  that,  for  the  money  so  lent,  the  note 
of  Squier  &  Co.  should  be  given,  and  interest 
paid  at  the  rate  of  10  per  cent,  per  annum, 
payable  at  the  end  of  each  month,  and  half 
as  much  more,  to  be  applied  on  the  principal 


in  final  settlement.  It  was  also  proposed  by 
Squier  that  the  securities  so  obtained  should 
be  delivered  to  the  defendant,  and  should  be 
surrendered  by  him  as  they  matured,  on  pay- 
ment of  the  money  they  represented,  or  by 
having  others  of  like  kind  and  amount  sub- 
stituted for  them,  provided  payments  were 
so  made  before  the  maturity  of  the  notes 
given  for  the  money  borrowed.  The  defend* 
ant  agreed  to  this  proposal,  and  from  April, 
1879,  to  April,  1882,  he  lent  to  Squier  &  Co. 
nearly  $48,000,  taking  notes  for  each  separate 
loan,  at  10  per  cent,  interest,  and  pay  vouch- 
ers as  security  therefor.  The  loans  were  in- 
tended by  the  defendant  to  have  amounted  in 
the  aggregate  to  only  a  small  sum,  but  they 
finally  aggregated  a  large  sum,  and,  when  he 
found  that  payments  were  not  made  as  prom- 
ised, be  refused  to  make  further  loans,  and 
took  a  memorandum  to  protect  his  title  to  the 
vouchers  and  his  right  to  collect  them.  For 
each  loan  made  by  him  to  Squier  &  Co.  a 
separate  note  was  so  taken,  and  the  various 
notes  were  subsequently  consolidated  into 
the  two  notes  for  $40,000  and  $4,000.  Some 
time  in  1882,  there  having  been  an  extension 
given  and  a  renewal  of  notes,  and  due  credit 
given  for  all  sums  received  from  Squier  &^ 
Co.  to  apply  on  the  loans,  both  interest  andb 
principal,  Squier  &  Co.*agreed  to  pay  off  the* 
debt  entirely,  at  a  time  not  later  than  the 
early  spring  of  1883.  This  not  having  been 
done,  the  defendant,  on  August  1,  1883,  de- 
manded a  settlement  from  Squier  &  Co.,  but, 
at  the  request  of  Squier  &  Co.,  consented  to 
a  further  extension  of  six  months  as  to  $40,- 
000  of  the  indebtedness,  the  defendant  then 
holding  the  notes  of  Squier  &  Co.  for  $44,000, 
and  pay  vouchers  as  security  therefor  to 
about  that  amount.  The  interest  on  the 
notes  bad  then  been  fully  paid,  and  the  debt 
had  been  slightly  reduced  by  the  monthly 
payments  in  excess  of  interest,  made  subse- 
quently to  April,  1882,  the  amount  of  which 
excess  was  less  than  $3,000.  Renewal  notes 
were  given  for  the  same  total  amount  as 
those  surrendered  by  the  defendant,  leaving 
for  further  consideration  what  exact  amount 
should  be  credited,  with  the  agreement  that, 
by  means  of  such  credit  and  payments  of 
money,  $4,000  of  the  debt  should  be  cancelled 
within  three  months.  Squier  &  Co.  agreed 
that  while  the  notes  were  running  they 
would  keep  the  securities  fully  equal  to  the 
debt,  and,  when  unable  to  pay  from  the  prof- 
its the  stipulated  monthly  sum  to  apply  on 
the  notes,  then  any  sums  collected  on  the 
vouchers  should  not  be  reinvested  nor  others 
taken  in  lieu  thereof,  bat  should  be  applied  on 
the  debt,  and,  that  the  securities  of  the  de- 
fendant and  any  collections  thereon  should 
be  kept  free  from  other  transactions  of  the 
firm,  mo  portion  of  the  notes  was  thereafter 
paid,  except  the  monthly  sum  of  $540  at  the 
end  of  each  month,  before  the  failure  of 
Squier  &  Co.  Meantime,  because  of  the  re- 
duction of  the  debt,  though  it  was  slight,  the 
defendant  allowed  Squier  &  Co.,  in  the  ex- 
change of  securities,  to  reduce  their  aggre- 
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gate.  In  so  doing  he  confided  in  Squler  aa 
to  the  quality  and  amount  of  the  substituted 
securities,  and,  on  tlie  failure  of  Squler  & 
Co.,  was  surprised  to  And  that  the  amount  of 
securities  held  by  him  was  less  than  had  been 
represented,  and  less  than  the  aggregate 
debt,  and  that  many  of  them  which  had  been 
represented  to  be  good  were  worthless. 

This  agreement,  so  made,  and  dated  Au- 
gust 1, 1883,  was  evidenced  by  the  following 

4  written    instrument,    executed    by   J.  H. 

^  Squier  &  Co.  and  the  defendant :  "This  agree- 

*  ment'witnesseth  that  James  B.  Edmonds  has 
delivered  to  J.  H.  Squler  &  Co.  forty-four 
thousand  dollars  for  investment  by  the  lat- 
ter for  the  former  in  the  purchase  of  pay 
vouchers,  payable  not  later  than  six  months 
from  date  of  purchase,  of  officers  in  army, 
navy,  or  civil  service  of  the  United  States, 
and  for  reinvestment,  upon  collection  by 
said  Squier,  in  same  kind  of  securities,  but 
not  unless  they  are  purchased  so  as  to  yield 
to  said  Edmonds  a  net  profit  of  one  and  one- 
fonrth  per  cent,  per  month  on  forty  thousand 
dollars,  and  one  per  cent  per  month  on  four 
thousand  dollars,  and  enough  besides  to  pay 
■aid  Squier  &  Co.  for  their  services,  and  for 
guarantying  prompt  payment  of  the  vouch- 
ers. Said  Squier  &  Co.  guaranties  the  gen- 
nineness  of  each  voucher  he  shall  purchase, 
as  well  as  its  prompt  payment,  and  the  re- 
tarn  to  said  Edmonds  of  said  principal  sum 
of  forty-four  thousand  dollars  over  and  above 
said  profits,  and  may  retain  all  profits  above 
those  going  to  said  Edmonds  as  aforesaid. 
Said  Sqoier  &  Co.  shall  transact  all  the  busi- 
ness without  charge.  Said  Edmonds  shall 
keep  possession  of  the  vouchers  to  the  extent 
ot  the  principal  invested  and  two  per  cent, 
besides,  and  will  exchange,  aa  they  become 
payable,  for  others  of  like  kind  or  for  cash. 
He  may  keep  his  safe  therefor  in  banking- 
house  of  said  Squier  free  of  charge.  Said 
Squier  &  Co.  give  their  notes  to  said  Ed- 
monds for  said  $44,000  and  interest  at  ten 
per  cent.,  to-wit,  one  for  forty  thousand  dol- 
lars, and  one  for  four  thousand  dollars,  of 
same  date  as  this  memorandum,  and  as  a 
further  guaranty  and  indemnity  to  Edmonds. 
This  contract  shall  terminate  upon  notice  by 
either  party,  or  upon  death  of  either,  and 
then  all  the  moneys  so  invested  shall  be  re- 
turned to  said  Edmonds,  with  interest  to  ex- 
tent aforesaid ;  and  in  case  of  death  of  said 
Edmonds  the  money  shall  be  paid  to  his  pres- 
ent wife,  if  she  survive  him.  All  moneys 
that  may  be  collected  by  said  Edmonds  on 
said  vouchers,  and  received,  shall  be  credited 
to  said  Squier  &  Co.  on  said  notes." 

The  total  amount  of  the  loans  made  by  the 
defendant  to  Squier  &  Co.  amounted  to  near- 
ly 348,000,  and  the  total  amount  of  the  mon- 
eys paid  by  Squier  &  Co.,  or  Squier,  to  the 
e  defendant,  in  respect  of  such  loans,  for  in- 
JJ  terest  or  principal,  or  for  any  other  purpose, 

•  was  less  than  $29,000.  No8umswere*drawn 
out  of  the  firm  by  the  defendant,  or  received 
from  it,  except  such  payments  to  be  applied 
first  upon  interest  and  the  residue  upon  the 


principal.  The  defendant  never  put  any 
money  into  the  firm,  ur  had  any  business 
transactions  with  it,  except  to  make  such 
loans,  which  were  made  to  accommodate 
Squier  &  Co.,  and  to  enable  them  to  pur- 
chase the  vouchers,  on  condition  that  they 
should  deliver  them  to  the  defendant  as  se- 
curity for  the  loans.  A  note  was  given  in 
every  instance  for  the  loan,  bearing  10  per 
cent,  interest,  which  notes  were  surrendered 
to  Squier  &  Co.  whenever  others  were  given 
in  lieu  thereof.  The  securities  in  question 
were  delivered  to  the  defendant  from  month 
to  month,  in  lieu  of  otliers  for  the  same  or 
larger  amounts  surrendered  to  Squier  &  Co., 
it  being  usual  for  Squier  &  Co.  to  deliver  a 
certain  amount  to  him,  and  to  receive  back 
others  which  had  matured,  of  like  or  larger 
amounts;  and  occasionally  the  defendant  in- 
trusted  small  amounts  to  Squier  &  Co.  for 
collection,  upon  the  agreement  to  return  a 
similar  amount  in  a  few  days,  to  be  par- 
chased  with  the  proceeds  of  the  collection, 
according  to  the  written  agreement  of  Au- 
gust 1,  1883.  A  similar  but  briefer  memo- 
randum had  been  made  in  1882  between  the 
parties,  which  was  given  up  with  the  old 
notes,  to  Squier  &  Co.,  on  August  1,  1883. 
The  total  number  of  the  notes  given  by 
Squier  &  Co.  to  the  defendant  was  equal  to 
the  total  number  of  the  loans  and  renewals. 
A  replication  was  put  in  to  this  answer,  and 
proofs  were  taken  on  both  sides.  The  case 
was  heard  by  the  court  at  special  term,  be- 
fore Mr.  Justice  Cox,  and  a  decree  made  dis- 
missing tbe  blU.  A  copy  of  the  opinion  of 
the  court  is  furnished  to  us,  but  it  does  not 
seem  to  be  reported. 

It  appears  from  the  opinion  that  the 
grounds  on  which  the  bill  was  dismissed  were 
that,  although  there  may  have  been  a  part- 
nership between  the  parties  as  to  the  partic- 
ular venture  or  investment  of  the  money  in 
the  securities  in  question,  such  a  contract  of 
partnership  did  not  connect  the  defendant 
with  the  general  business  of  Squier  &  Co.; 
that  the  contract  was  that,  in  consideration 
of  certain  moneys  placed  by  the  defendant  in 
the  bands  of  Squier,  he  would  purchase  for^ 
the  defendant  a  certain  class  of  securities,  S 
which  securities  were  not  to  be*Uiingled  witii* 
the  general  business  of  Squier  &  Co.,  but 
were  to  t>e  placed  in  the  possession  of  tbe 
defendant,  and  held  by  him;  that  no  profits 
were  to  be  received  by  the  defendant,  except 
from  this  particular  venture;  that  the  prop- 
erty which  the  defendant's  money  was  to  buy 
was  to  be  bought  at  a  rate  which  would  yield 
to  the  defendant  a  specified  profit,  and  enough 
t>esides  to  pay  Squier  &  Co.  for  their  services, 
and  for  guarantying  prompt  payment  of  the 
vouchers;  that  the  property  placed  in  the 
hands  of  the  defendant  was  thus  to  be  worth 
that  much  more  than  he  paid  for  it,  and  his 
profit  was  to  be  derived  from  the  identical 
securities  which  his  money  purchased;  that 
the  evidence  showed  that  there  was  a  large 
business  done  by  Squier  &  Co.  outside  of  the 
transactions  with  the  defendant,  in  which 
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business  the  defendant  did  not  participate; 
that  the  parties  connected  with  such  other 
bnsiness  had  no  concern  with  the  transac- 
tions between  the  defendant  and  Squier  & 
Co.;  and  that,  although  the  relation  between 
the  defendant  and  Squier  miglit  be  called  a 
partnership  relation  to  the  limited  extent 
mentioned,  it  was  not  of  such  a  character  as 
to  involve  the  defendant  in  the  responsibility 
with  Squier  claimed  in  the  bill.  The  plain- 
tiff appealed  to  the  court  in  general  tei-m, 
which  affirmed  the  decree  of  the  special  term, 
and  from  that  decree  the  plaintiff  has  ap- 
pealed to  this  court.  No  opinion  was  ren- 
dered by  the  general  term,  and  it  may  there- 
fore be  assumed  that  it  proceeded  upon  the 
grounds  stated  by  Mr.  Justice  Ck)x. 

We  are  of  opinion  that,  upon  the  same 
grounds,  the  decree  must  be  afiSrmed.  In 
addition,  it  may  be  said  that  the  evidence 
sustains  the  matters  set  up  in  the  answer; 
that  it  is  not  shown  that  the  defendant  ever 
represented  himself  to  be  a  member  of  the 
firm  of  Squier  &  Co.,  nor  does  it  appear  that 
any  creditor  of  that  firm  was  ever  informed 
or  supposed  that  the  defendant  was  such 
member,  or  gave  credit  to  the  firm,  or  had 
dealings  with  the  firm,  on  the  understanding 
or  belief  that  he  was  a  partner.  The  deal- 
ings between  the  parties  appear  always  to 
have  been  of  the  character  mentioned  in  the 
written  paper  of  August  1, 1883.  In  every 
R  case  of  an  advance  or  loan  of  money  by  the 
^  defendant  to  Squier  &  Co.,  a  note  was  given 
*  to  the  defendant  for  the  amount,  bearing  10 
per  cent,  interest,  and  pay  vouchera  for  the 
same  amount  were  placed  in  the  hands  of  the 
defendant.  The  money  lent  by  the  defendant 
to  Squier  &  Co.,  for  which  the  notes  were 
given,  was  to  be  invested  in  vouchers,  which 
were  to  be  bought  at  a  rate  to  net  in  the  way 
of  discount  the  profit  designated  in  the  agree- 
ment ;  but  that  profit  was  not  intended  to  be 
a  profit  to  the  defendant,  in  addition  to  the 
10  per  cent,  interest,  for  it  was  expressly  pro- 
vided that  all  moneys  which  might  be  col- 
lected by  the  defendant  on  the  vouchers,  or 
received  by  him,  should  be  credited  to  Squier 
&  Co.  on  the  notes.  This  compelled  a  credit 
to  Squier  &  Co.  on  the  principal  of  the  notes 
of  all  the  monthly  sums  paid  by  Squier  &  Co. 
to  the  defendant,  and  called  "profits,"  over 
and  above  the  amount  necessary  to  pay  to 
him  10  per  cent,  interest  on  the  aggregate 
amount  of  his  loans;  and  the  practical  con- 
struction of  the  agreement  by  the  parties  was 
to  the  same  effect,  because  the  testimony  of 
Edmonds  shows  that  he  had  various  settle- 
ments from  time  to  time  with  Squier,  in 
which  prior  notes  that  he  had  received  from 
Squier  for  loans  were  surrendered  to  Squier, 
on  the  ground  that  they  had  been  extin- 
guished by  the  surplus  of  the  monthly  pay- 
ments by  Squier  over  and  above  the  amount 
necessary  to  pay  to  the  defendant  interest  at 
10  per  cent,  on  the  moneys  which  he  had 
lent  to  Squier.  It  was  lawful  to  stipulate  in 
writing  for  interest  at  10  per  cent.  Rev. 
St.  D.  C.  §  714.    Decree  affirmed. 


(IM  V.  8. 
Smith  et  a^  «.  Asakb. 

(April  1, 1889.) 
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1.  CONSTITUTIONAI,  LAW— JUDICIil.  FOWXBB  — Bl- 
MOVAL  OF  COOiITT-8«AT. 

Where  a  law  of  a  territory  leaves  the  designa- 
tion of  a  oounty-seat  to  the  voters  of  the  county, 
and  provides  that  the  validity  of  the  election 
may  be  contested  by  any  competent  elector  of 
the  county  before  a  certain  court  upon  leave  ob- 
tained from  it,  and  prescribes  the  mode  in  which 
and  the  persons  by  whom  the  contest  shall  be 
prosecnted  and  defended,  and  that  the  validity 
of  the  designation  shall  then  be  determined  by 
such  court,  and  proceedings  are  taken  aooord- 
ingly,  the  question  of  the  validity  of  such  elec- 
tion as  thus  presented  Is  a  case  or  controversy 
to  which  the  judicial  power  of  the  territory  ex- 
tends. 

S.  FbDBRAL  COVBTS  —  SUFBBHI  COTIBT— JUBISDIO- 
TIONAI.  Amocht. 

But  the  matter  in  dispute  In  such  case  doe* 
not  exceed  15,000,  so  as  to  permit  its  removal  by 
the  county  to  the  supreme  court  of  the  United 
States,  under  the  act  of  March  8, 1885,  though 
the  municipality  to  which  it  was  voted  to  re- 
move the  county-seat  has  conveyed  to  the  coun- 
ty property  of  a  value  exceeding  that  amount,  to 
be  held  by  the  county  so  long  as  it  shall  be  used 
for  oourt-bouse  purposes,  and  to  revert  to  the 
grantor  when  it  shall  oease  to  he  so  used. 

8.  Sau— JnoaHXHT  or  RnvsasAi.  ass  Rbkass. 
A  judgment  of  an  appellate  ooort  reversing 
the  judgment  of  the  lower  cotir%  and  remand- 
ing the  cause  for  further  prooeeoings,  is  not  a 
final  judgment,  and  is  not  appealable.  A  judg- 
ment of  reversal  is  only  final  when  it  enters  or 
directs  the  entry  of  •  judgment  disposing  of  the 
case. 

Appeal  from  the  Supreme  Court  of  tbd,| 
Territory  of  Dakota.  g 

*  The  facts  disclosed  by  tbe  record  are  briefly  • 
as  follows :  The  Political  Code  of  Dakota,  in 
force  in  1886,  in  providing  for  the  organiza- 
tion of  counties  and  the  location  of  their 
county-seats,  authorizes  the  governor  of  the 
territory,  upon  proper  application  of  the 
voters  of  any  unorganized  county,  to  take 
measures  for  its  organization,  and  for  that 
purpose  to  appoint  commissioners  to  locate 
the  county-seat  temporarily,  and  to  appoint 
officers  of  the  county,  to  hold  their  offices  un- 
til the  next  general  election.  Pol.  Code,  c.  21, 
§§  2, 3, 4.  It  then  directs  that  at  the  first  gen- 
eral election  subsequent  to  such  organization 
the  legal  voters  of  the  county  shall  designate 
on  their  ballots  the  place  of  their  choice  for 
county-seat,  and  that  the  place  thus  desig- 
nated receiving  a  majority  of  all  the  votes 
cast  shall  ther^fter  be  the  county-seat,  but 
that,  if  no  place  receives  a  majority  of  such 
votes,  the  place  designated  as  the  county- 
seat  temporarily  shall  remain  the  county- 
seat  until  changed  as  provided  in  a  subse- 
quent section.  Chapter  21,  §  6.  That  section 
declares,  in  substance,  that  upon  petition 
of  two-thirds  of  the  qualified  voters  of  the 
county  it  shall  be  the  duty  of  the  county  com- 
missioners to  notify  the  voters  to  again  des-^ 
ignate  upon  their  ballots  at  the  next  succeed-^ 
ing*general  election  the  place  of  their  choice,* 
and  if,  upon  the  canvass  of  such  votes,  any 
of  the  places  thus  designated  shall  receive 
two-thirds  of  the  votes  cast,  such  place  shall 
be  the  county-seat.  Chapter  21,  §  7.  On 
the  SOtb  of  July,  1886«  congress  passed  an  act 
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"to  problbit  the  passage  of  local  or  special 
laws  in  the  territories  of  tlie  ITnited  States, 
to  limit  territorial  Indebtedness,  and  for  other 
purposes."  24  St  o.  818.  p.  170.  Ttie  first 
section,  among  otber  things,  enacts  "that 
the  legislatures  of  the  territories  of  the 
United  States,  now  or  hereafter  to  be  orga- 
nized sliall  not  pass  local  or  special  laws  in 
any  of  the  following  enumerated  cases,  that 
is  to  say,  granting  divorces;  changing  the 
names  of  persons  or  places ;  laying  out,  open- 
ing, altering,  and  worlcing  roads  or  high- 
ways; vacating  roads,  town  plats,  streets, 
alleys,  and  public  grounds ;  locating  or  chang- 
ing county-seats;  regulating  county  and 
township  affairs;  regulating  the  practice  in 
courts  of  justice;  regulating  the  jurisdiction 
and  duties  of  justices  of  the  peace,  police 
magistrates,  and  constables,"  etc.  The 
seventh  section  declares  that  all  acts  and 
parts  of  acts  subsequently  passed  by  any 
territorial  legislature  in  conflict  with  the 
provisions  of  this  act  of  congress  shall  be  null 
«nd  void. 

The  county  of  Brown  in  Dalcota  was  or- 
«nized  under  the  provisions  of  the  Political 
Code,  and  the  city  of  Columbia  was  desig- 
nated by  the  commissioners  as  the  county- 
.  seat  temporarily,  and  it  remained  as  such 
county-seat  until  some  time  in  1887.  no  other 
place  having  been  designated  by  a  majority 
4>t  the  voters  of  the  county.  On  the  11th  of 
March,  1887,  the  territorial  legislature  passed 
«nact  "to  provide  for  the  relocation  of  coun- 
ty-seats in  counties  where  county-seats  have 
been  located  by  a  vote  less  than  a  majority 
of  all  the  electors  voting  thereon."  Laws 
1887,  c.  173,  p.  869.  Section  1  of  this  act,  as 
amended  on  the  same  day  when  the  original 
act  took  effect,  provides  "that  in  all  counties 
in  this  territory  having  a  population  not  less 
than  twelve  thousand,  as  shown  by  the  census 
of  1885,  and  having  an  area  of  not  less  than 
forty-eight  congressional  townships,  and  in 
^  which  the  present  county-seat  thereof  has 
;^been  heretofore  temporarily  located  under 
*  the 'provisions  of  section  4  of  chapter  21  of 
the  Political  Code,  and  remaining  the  coun- 
ty-seat under  the  provisions  of  section  6  of 
ciiapter  21  of  the  Political  Code,  by  reason 
of  the  fact  that  no  place  received  a  majority 
of  all  the  votes  cast  at  the  election  held 
under  the  provisions  of  said  section  6  of  chap- 
ter 21  of  the  Political  Code,  there  shall  be  held 
-a  special  election  of  the  duly-qualified  voters 
of  such  counties  on  the  12th  day  of  July,  A.  D. 
1887,  at  which  election  the  question  of  the  re- 
location of  the  county-seat  of  such  counties 
shall  be  voted  upon:  provided,  that  such 
election  shall  not  t>e  held  in  any  county  un- 
less there  shall  be  presented  to  the  judge  of 
ibe  district  court  of  the  district  in  which 
such  county  ia  situated,  or,  in  his  absence 
from  such  district,  or  in  his  inability  to  act, 
to  the  chief  justice  of  said  territory,  a  peti- 
tion signed  by  at  least  one-third  in  number 
of  the  electors  of  said  county,  as  shown  by 
the  vote  cast  at  the  last  general  election, 
praying  said  judge  to  isaae  an  order  direct- 


ing the  holding  of  said  election  as  provided 
in  this  act.  If  said  judge  shall  find  that  said 
petition  Is  signed  by  one-third  of  the  electors 
of  said  county,  as  above  provided,  he  shall  Is- 
sue an  order  directing  said  election  to  be  held 
in  accordance  with  the  provisions  of  this 
act."  In  other  sections  provision  is  made 
for  giving  notice  of  the  election,  and  for  can- 
vassing the  votes,  and  for  removing  the  rec- 
ords of  the  county  to  the  place  designated. 
Under  this  act  an  election  was  held  in  Brown 
county  on  the  12th  of  July,  1887,  on  the 
question  of  relocating  the  county-seat  of 
that  county.  A  majority  of  the  votes  was 
cast  in  favor  of  the  city  of  Aberdeen  as  the 
county-seat,  and  the  county  offices,  with  their 
records  and  papers,  were  accordingly  re> 
moved  to  it  from  Columbia. 

By  a  law  of  the  territory  any  elector,  upon 
leave  of  the  district  court  of  the  district  em- 
bracing the  county,  may  contest  the  validity 
of  such  an  election.  The  plaintiff  below,  John 
E.  Adams,  upon  a  petition  setting  forth  his 
objections  to  the  election  in  question,  was  al- 
lowed by  the  district  court  of  the  Fifth  dis- 
trict to  contest  its  validity,  and  to  bring  an  h 
action  in  that  court  for  that  purpose.  Hch 
accordingly  filed  a  notice  of  •contest,  ad-* 
dressed  to  the  commissioners  of  the  county, 
in  the  nature  of  a  complaint,  commencing 
the  action  authorized.  The  ground  upon 
which  the  validity  of  the  election  was  as- 
sailed was  that  the  act  of  the  territorial  leg- 
islature was  in  conflict  with  the  act  of  con- 
gress of  July  30, 1886,  prohibiting  local  or 
special  legislation  "locating  or  changing 
county-seats;"  that  the  territorial  act,  though 
general  in  its  terms,  was  so  drawn  as  to  be 
applicable  to  only  one  county,  no  other  coun- 
ty coming  within  its  provisions;  that  this 
fact  was  well  known  at  the  time  to  the  leg- 
islature; and  that  the  object  of  passing  tlie 
act  in  tills  form  was  to  evade  and  nullify  the 
act  of  congress.  The  complaint  contains  all 
other  allegations  as  to  the  status  of  the  con- 
testant, the  appointment  of  the  commission- 
ers, the  condition  of  Brown  county  as  an  un- 
organized county,  the  temporary  location  of 
its  county-seat,  the  number  of  its  population, 
the  passage  of  the  territorial  act,  and  the 
election  thereunder  and  consequent  proceed- 
ings, which  were  necessary  to  raise  the  ques- 
tion of  the  validity  of  the  election.  To  this 
notice  of  contest  or  complaint  the  commis- 
sioners demurred  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
uf  action  against  them  or  either  of  them. 
The  district  court  sustained  the  demurrer  as 
a  matter  of  form,  and,  as  the  plaintiff  elected 
to  stand  upon  his  complaint  without  amend- 
ment, ordered  that  the  same  be  dismissed. 
On  appeal  to  the  supreme  court  of  the  terri- 
tory this  judgment  was  reversed,  and  the 
cause  remanded  to  the  district  court  for  fur- 
ther proceedings  according  to  law  and  ths 
judgment  of  the  appellate  court.  The  re- 
versal was  ordered  on  the  grounds — "First, 
that  appellant's  action  was  properly  brought, 
and  the  act  of  tlie  legislature  of  the  territoij 
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of  Dakota,  passed  March  11.  1887.  under 
which  the  election  was  held,  by  which  the 
county-seat  of  Brown  county,  D.  T..  was  re- 
moved from  Columbia  to  Aberdeen,  is  in 
conflict  with  the  act  of  congress,  approved 
July  30.  1SS6,  prohibiting  special  legislation 
in  the  territories  of  tlie  United  States:  sec- 
f^  and,  that  the  appellant  has  such  an  interest 
H  in  the  subject-matter  as  enables  him  to  main- 

*  tain  this  action  ;*tAird,  that  the  judgment 
rendered  is  such  a  final  judgment  as  entitles 
him  to  an  appeal. "  To  review  the  judgment 
of  the  supreme  court  of  the  territory  the  case 
was  appealed  to  this  court,  the  appeal  being 
allowed  in  open  court,  and  also  by  the  chief 
justice  of  the  territory.^  There  were  five 
commissioners  of  the  county,  and  three  of 
them  afterwards  prayed  that  the  order  allow- 
ing the  appeal  be  vacated,  stating  that  they 
had  become  satisfied  tliat  no  further  proceed- 
ings should  be  had  in  the  case,  and  that,  as  a 
majority  of  the  board,  they  had,  before  the 
appeal-bond  was  filed,  or  any  citations  were 
issued,  directed  their  attorneys  not  to  perfect 
the  appeal,  but  that  the  attorneys  had  disre- 
garded the  instructions.  It  does  not  appear 
that  any  action  was  taken  in  the  court  below 
upon  the  application.  It  appears,  from  docu- 
ments filed  in  the  court  below  after  the  ap- 
peal was  taken,  that  on  the  27th  of  June, 
1887,  the  city  of  Aberdeen  conveyed  to  the 
county  of  Brown  certain  real  property,  ex- 
ceeding in  value  S5,000,  situated  within  its 
limits,  with  the  building  in  process  of  erec- 
tion thereon,  to  be  held  by  the  county  so  long 
as  the  building  should  be  used  for  a  court- 
house, but  when  the  building  ceased  to  be 
thus  used  the  land  to  revert  to  the  grantor. 
The  respondent  now  moves  that  the  appeal 
be  dismissed,  or  that  the  judgment  below  be 
affirmed,  for  the  following,  among  other,  rea- 
sons: (1)  Because  this  court  has  no  juris- 
diction of  the  subject-matter  of  the  action, 
no  federal  question  being  involved,  (a)  The 
matter  in  dispute,  exclusive  of  costs,  does 
not  exceed  the  sum  of  05,000;  no  sum  of 
money  being  in  dispute,  and  no  right  the 
value  of  which  can  be  calculated  or  ascer- 
tained. (6)  No  question  is  presented  in- 
volving the  validity  of  any  patent  or  copy- 
right, nor  is  there  drawn  in  question  the  va- 
lidity of  a  treaty  or  statute  of,  or  an  author- 
ity exercised  under,  the  United  States.  (2) 
Because  it  appears  from  the  record  that  be- 
fore the  appeal  to  the  supreme  court  of  tlie 

n  United  States  was  perfected  a  majority  of  the 
H  county  commissionei's  declined  to  perfect  and 

*  prosecute  the  same,  and  directed  their  attor- 
neys not  to  perfect  it,  the  instructions  being 
given  before  any  bond  on  appeal  had  been 
approved  or  citations  issued. 

Geo.  F.  Edmunds,  for  the  motion.  8. 8hel- 
labarger  and  J.  M.  WUnon,  opposed. 

Mr.  Justice  Fueld,  after  stating  the  facts 

■S  above,  delivered  the  opinion  of  the  court. 

The  designation  of  the  county-seat  of  a 


'Not  reported. 


county  in  Dakota,  or  providing  for  its  des- 
ignation by  popular  election,  whs  a  matter 
properly  belonging  to  the  legislative  depart- 
ment of  the  territorial  government.  It  was 
not  a  mittter,  by  itself,  for  judicial  cogni- 
zance. But  when  the  law  of  the  territory 
left  the  designation  of  a  county-seat  to  the 
voters  of  the  county,  and  provided  that  tlie 
validity  of  the  election  could  be  contested  by 
any  competent  elector  of  the  county  before 
the  district  court  of  the  district  within  which 
the  county  was  situated,  upon  leave  obtained 
from  such  court  for  that  purpose,  and  pre- 
scribed the  mode  in  which  such  contest  should 
be  prosecuted  by  the  contesting  elector,  and 
defended  by  the  commissioners  of  the  county 
under  whose  direction  the  election  was  held, 
and  proofs  l>e  taken  upon  the  matter  in  issue, 
and  that  the  validity  of  the  election  sitould 
then  be  determined  by  the  district  court,  the 
designation  of  a  county-seat  under  the  law 
became  the  subject  of  judicial  cognizance,  » 
case  or  controversy  arising  upon  such  pro- 
ceedings being  taken  to  which  the  judicial 
power  of  the  territory  attaches.  This  has 
l>een  substantially  tlie  meaning  given  to  the 
terms  "cases  and  controversies,"  used  in  the 
judicial  article  of  the  constitution  defining 
the  limitsof  the  judicial  power  of  the  United 
States.  By  those  terms  are  intended  the 
claims  or  contentions  of  litigants  brought 
before  the  courts  for  adjudication  by  regular 
proceedings  established  for  the  protection  or 
enforcement  of  rights,  or  the  prevention,  re- 
dress, or  punishment  of  wrongs.  Whenever* 
the  claim  or  contention  of  a  party  takes  suchn 
a'form  that  the  judicial  power  is  capable  of* 
acting  upon  it,  then  it  has  become  a  case  of 
controversy.  Thus,  in  Osborn  v.  Bank,  9 
Wheat.  738,  819,  this  court,  speaking  by 
Chief  Justice  Mabshall,  after  quoting  the 
third  article  of  the  constitution  declaring  the 
extent  of  the  judicial  power  of  the  United 
States,  said:  "This  clause  enables  the  judi- 
cial department  to  receive  jurisdiction  to  the 
full  extent  of  the  constitution,  laws,  and 
treaties  of  the  United  States,  when  any  ques- 
tion respecting  them  shall  assume  s  uch  a  form 
that  the  judicial  power  is  capable  of  acting 
on  it.  Tliat  power  is  capable  of  acting  only 
when  the  subject  is  submitted  to  it  by  a  par- 
ty who  asserts  his  rights  in  the  form  pre- 
scribed by  law  It  then  becomes  a  case,  and 
the  constitution  declares  that  the  judicial 
power  shall  extend  to  all  cases  arising  under 
the  constitution,  laws,  and  treaties  of  the 
United  States."  We  are  of  opinion,  there- 
fore, that  the  validity  of  an  election  to  deter- 
mine the  coanty-seat  of  a  county  in  Dakota 
under  the  laws  of  tlie  territory,  when  pre- 
sented to  the  courts  in  the  forms  prescribed 
by  those  laws,  becomes  a  subject  of  action 
within  the  jurisdiction  of  the  territorial  court. 
As  thus  presented,  it  is  a  case  or  controversy 
between  an  elector  of  the  county  and  its  com- 
missioners, and  the  judgment  thereon  of  the 
district  court  of  the  territory  was  subject  to 
appeal  to  its  supreme  court.  Whether  the 
judgment  of  that  court  can  tte  reviewed  here 
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must  depend  npon  the  act  of  congress  of 
March  3, 1885,  (23  St.  c.  855.  p.  443.)  which 
provides  as  follows:  "Section  1.  That  no  ap- 
peal or  writ  of  error  shall  hereafter  be  allowed 
from  any  judgment  or  decree  in  any  suit  at 
law  or  in  equity  in  the  supreme  court  of  the 
District  of  Columbia,  or  in  the  supreme  court 
of  any  of  the  territories  of  the  United  States, 
unless  the  matter  in  dispute,  exclusive  of 
costs,  shall  exceed  the  sum  of  Ave  thousand 
dollars.  Sec.  2.  That  the  preceding  section 
shall  not  apply  to  any  case  wherein  is  in- 
volved the  validity  of  any  patent  or  copy- 
light,  or  in  which  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  au- 
thority exercised  under,  the  United  States; 
but  in  all  such  cases  an  appeal  or  writ  of  er- 

^ror  maybe  brougbt  without  regard  to  the 

^•am  or  value  in  dispute." 

*  *The  objection  that  no  federal  question  is 
Involved  undoubtedly  has  reference  to  the 
second  section  of  the  above  act,  which  pro- 
vides that  the  appellate  jurisdiction  of  this 
court  over  cases  from  the  territorial  courts 
shall  not  be  determined  by  the  amount  in 
dispute,  if  the  validity  of  a  treaty  or  a  stat- 
ute of,  or  an  authority  exercised  under,  the 
United  States,  is  drawn  in  question,  but  that 
in  such  ciises  an  appeal  or  writ  of  error  may 
be  brought  without  regard  to  the  sum  or 
value  in  dispute.  No  such  question  being 
Involved,  our  appellate  jurisdiction  in  this 

'  case  depends  upon  whether  the  amount  in 
dispute,  exclusive  of  costs,  exceeds  the  sum 
designated.  i3y  matter  in  dispute  is  meant 
the  subject  of  litigation, — the  matter  upon 
which  the  action  is  brought  and  issue  is 
Joined,  and  in  relation  to  which,  if  the  issue 
be  one  of  fact,  testimony  is  talsen.  It  is 
conceded  that  the  pecuniary  value  of  the 
matter  in  dispute  may  be  determined,  not 
only  by  the  money  judgment  prayed,  where 
such  is  the  case,  but  in  some  cases  by  the  in- 
creased or  diminished  value  of  the  property 
directly  affected  by  the  relief  prayed,  or  by 
the  pecuniary  result  to  one  of  the  parties 
immediately  from  the  judgment.  Thus  a  suit 
to  quiet  the  title  to  parcels  of  real  property,  or 
to  remove  a  cloud  therefrom,  by  wliich  their 
use  and  enjoyment  by  tlie  owner  are  im- 
paired, is  brought  within  the  cognizance  of 
the  court,  under  tlie  statute,  only  by  the 
value  of  the  property  affected.  Alexander 
V.  Pendleton,  8  Cranch,  462,  Peirsoll  v.  El- 
liott, 6  Pet.  95:  Stark  v.  Starrs,  6  WaiL  402; 
Jones  V.  Bolles,  9  Wall.  364,  369;  and  Hol- 
land V.  Challen,  110  U.  S.  15, 3  Sup.  Ct.  Bep. 
495.  So  in  a  case  impeaching  the  right  to  an 
office,  the  amount  of  the  salary  attHched  to  it 
is  considered  as  determining  ttie  value  of  tlie 
matter  in  dispute.  Thus  in  Smith  v.  Whit- 
ney, lie  U.  S.  167,  173.  6  Sup.  Ct.  Rep.  570, 
where  the  application  was  for  a  writ  of  pro- 
hibition restraining  proceedings  by  court- 
martial  against  an  officer,  an  objection  being 
taken  to  the  appellate  jurisdiction  of  this 
court  on  the  ground  that  the  subject-matter 
cf  the  suit  was  incapable  of  pecuniary  est!- 
tnatiou,  the  court,  by  Mr.  Justice  Gkay,  re- 


plied: "The  matter  in  dispute  Is  whether  the 
petitioner  is  subject  to  a  prosecution  which « 
may  end  in  a  sentence  dismissing  him  from  J; 
the  service,  and  depriving  liim  of  a'salary  as* 
paymaster  general  during  the  residue  of  his 
term  as  such,  and  as  pay  inspector  after- 
wards, which  in  less  than  two  years  would 
exceed  the  sum  of  five  tliousand  dollars. 
Kev.  St.  §§  1556,  1565, 1624,  arts.  8,  22,  48. 
53.  The  case  cannot  be  distinguished  in 
principle  from  those  in  which  it  has  been 
held  that  a  judgment  awarding  a  peremptory 
writ  of  mandamus  to  admit  one  to  an  office, 
or  a  judgment  of  ouster  from  an  office,  might 
be  reviewed  by  this  court  upon  writ  of  error, 
if  the  salary  during  the  term  of  the  office 
would  exceed  the  sum  named  in  the  statute 
defining  its  appellate  jurisdiction.  Insur- 
ance Co.  V.  Wheelright,  7  Wheat.  534;  U. 
S.  V.  Addison,  22  How.  174."  Not  doubting 
the  correctness  of  the  doctrine  thus  stated. 
we  do  not  perceive  how  It  can  help  the  appel« 
lants.  It  is  true,  they  represent  the  county, 
but  it  is  impossible  to  state  any  rule  by 
which  the  benefit  the  county  may  gain,  or 
the  damage  it  may  suffer,  from  the  result 
of  the  election  contested,  can  be  estimated. 
The  fact  that  the  county  may  acquire  or  lose 
a  parcel  of  land  in  Aberdeen  exceeding  in 
value  85,000,  with  the  building  thereon,  by 
the  conditional  conveyance  of  that  city.  :;;:- 
cording  as  the  county-seat  is  kept  at  or  re- 
moved from  the  place  designated  as  county- 
seat  by  the  election  the  validity  of  which  is 
contested,  does  not  obviate  the  difficulty. 
The  acquisition  or  loss  of  the  land  in  ques< 
tion  is  not  a  necessary  consequence  of  the 
election  for  the  county-seat,  such  result  not 
being  created  by  law,  but  by  a  mere  accident 
arising  from  a  voluntary  gift  by  Aberdeen, 
made  contingent  upon  the  removal  of  the 
county-aeat  to  that  place,  and  its  continuance 
there.  In  Smith  v.  Whitney  the  salary  was 
given  by  the  law,  and  went  with  the  tenure 
of  the  office.  A  promise  by  a  third  person  to 
grant  to  a  litigant  certain  lands,  or  make  par- 
ticular  donations  in  case  of  a  successful  prose- 
cution of  a  suit,  will  not  confer  jurisdiction 
on  this  court  to  review  the  judgment,  if 
without  such  promise  or  conditional  donation 
the  court  would  not  have  the  requisite  juris- 
diction. We  think,  therefore,  there  is  not 
in  the  case  such  an  amount  in  dispute  as  to 
enable  this  court  to  tiike  jurisdiction  of  the 
appeal.  Upon  this  ground  the  appeal  must 
be  dismissed.  i. 

It  is  not  necessary,  therefore,  to  conslderjj 
the  alleged'refusal  of  a  majority  of  the  county* 
commissioners  to  prosecute  the  appeal,  and 
their  application  to  tlie  court  below  to  vacate 
the  order  allowing  it.  The  appeal  had  been 
perfected,  and  the  jurisdiction  over  the  cause 
thus  transferred  to  this  court,  before  the  at> 
tention  of  the  court  below  was  called  to  the 
action  of  the  majority.  Whether  such  ma- 
jority  could  afterwards  authorize  a  with- 
drawal of  the  appeiil,  holding  the  relation  tlie 
commissioners  do  to  the  county,  need  not 
now  be  discussed.  T  '  ^ ^^  I  ^ 
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Bnt  tbere  b  a  gronnd,  not  taken  bj  tbe  re- 
spondent, which  forces  itself  upon  our  con- 
sideration, and  that  is  that  the  judgment  of 
tbe  supreme  court  of  tbe  territory  is  not  in 
form  a  final  judgment.  It  not  merely  re- 
versed the  judgment  of  tbe  district  court, 
but  remanded  the  cause  to  that  court  for  fur- 
ther proceedings  according  to  law  and  the 
Judgment  of  the  appellate  court.  A  judg- 
ment of  a  lower  appellate  court  which  re- 
verses tbe  judgment  of  the  court  of  original 
Jarisdiction,  and  remands  the  case  to  it  for 
fortber  proceedings,  is  not  a  final  judgment. 
A  Judgment  of  reversal  is  only  final  when  it 
also  enters  or  directs  the  entry  of  a  judg- 
ment which  disposes  of  the  case.  On  this 
ground,  therefore,  as  well  as  on  the  previous 
ground,  the  appeal  must  be  dismissed,  and  it 
Is  so  ordered. 


(IM  u.  s.  41«)  

FHIBDLANDER  et  al.  v.  TEXAS  &  P.  RY. 
Co. 

(AprU  16, 1889.) 
L  CiLSBtiBS  or  Goods— BiLj.  or  LASixa— Fb^tti)- 

tTLEirr    ISBXTB    BT    ASENT  —  IiIABILITr    TO    BONA 

Fids  Purohasbk. 

Where  a  Btatlon  agent,  having  aathority  to 
sign  bills  of  lading,  by  collusion  with  a  pretend- 
edTshipper,  issues  a  bul  of  lading  of  goods  which 
are  not  delivered  for  transportation,  and  which 
have  no  ezistenoe,  and  the  shipper  negotiates 
the  bill  for  value  to  a  third  person,  who  is  igno- 
rant of  the  facts,  the  railroad  company  is  not 
liable  on  tbe  bill  to  the  bona  fide  paraiaaar  of 
it,  the  fraud  of  the  agent  being  outside  the  scope 
of  his  employment,  as  he  comd  only  issue  bills 
for  property  delivered. 
S.  Sams — Comhxkcsuent  or  Liabilitt — ^Issua  or 
Bill  or  Ladino. 

The  Texas  statutes  which  provide  that  the  trip 
or  voyage  conunenoes  from  the  time  of  the  sign- 
ing of  the  bill  of  lading  issued  on  the  delivery  of 
the  goods,  and  under  which  the  carrier  cannot 
avoid  his  liability,  even  though  the  goods  are 
not  actually  on  their  passage  at  the  time  of  loss, 
have  no  application  to  such  a  case. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas. 

Eriedlander  &  Co.  brougtit  suit  in  tbe  dis- 
trict court  of  Texas,  in  and  for  the  county 
of  Galveston,  against  tlie  Texas  &  Pacific 
Bailway  Company,  to  recover  for  the  non- 
delivery of  certain  cotton  named  in  an  al- 
leged bill  of  lading  hereinafter  described,  of 
which  they  claimed  to  be  assignees  for  value, 
their  petition,  after  counting  upon  said  bill 
of  lading,  thus  continuing:  "That  the  said 
defendant,  fraudulently  contriving  to  avoid 
its  liability  to  these  plaintiffs,  pretends  and 
alleges  tliat  the  said  cotton  was  not  so  de- 
1.  livered,  as  in  and  by  said  bill  of  lading  is  re- 
^  cited  and  acknowledged,  but  that  the  said 
*  bill  of  lading  was*executed  without  tlie  re- 
ceipt by  its  said  agent  of  any  of  said  cotton, 
all  of  which  said  pretenses,  on  the  part  of 
the  defendant,  plaintiffs  allege  are  untrue; 
but  they  say  that  even  if  it  be  true  that  no 
cotton  was  delivered  to  said  defendant,  as 
in  and  by  said  bill  of  lading  is  recited  and 
acknowledged,  yet  is  the  defendant  estopped 
from  setting  up  that  fact  in  defense  of  plain- 
tiffs' cause  of  action  upon  said  bill  of  Isiding, 


because  these  plaintiffs  say  that  the  said  bill 
of  lading  was  executed  in  form  negotiable, 
and  transferable  b}'  indorsement  under  the 
usage  and  customs  of  merchants,  and  that 
these  plaintiffs  relying  upon  the  validity  of 
said  bill  of  lading  in  all  respects,  and  upon 
the  facts  therein  stated,  that  said  cotton  bad 
been  delivered  to  said  defendant  as  aforesaid, 
and  that  defendant  had  contnicted  to  carry 
and  deliver  said  cotton  as  aforesaid,  advanced 
to  the  said  Joseph  Labnstein,  and  paid  out 
upon  his  order,  and  at  his  request,  and  in 
consideration  of  his  said  transfer  of  said  bill 
of  lading  to  these  plaintiffs,  the  sum  of  eight 
thousand  dollars  on,  to-wit,  the  lOtb  day  of 
November,  1883,  and  that  said  payment  was 
made  and  advanced  upon  the  faith  of  the  re- 
citals and  effect  of  said  bill  of  lading  as  a 
contract  to  deliver  the  cotton  therein  men- 
tioned, as  aforesaid;  and  that,  if  tbe  said  cot- 
ton was  never  received  by  defendant,  yet 
ought  it  to  be  held  to  the  terms  of  the  said 
bill  of  lading,  for  the  indemnification  of  thesa 
plaintiffs  for  said  payment,  with  interest 
thereon  from  the  date  thereof,  because  of  the 
fraud  practiced  by  the  said  agent  upon  these 
plaintiffs  in  the  issuance  of  said  bill  of  lad> 
ing  in  the  ordinary  form  and  manner  where- 
in he  was  authorized  by  the  defendant  to 
act,  and  defendants  are  estopped  to  deny 
that  said  cotton  was  received  as  against  the 
claims  of  these  plaintiffs  for  damages  on  ac- 
count of  defendant's  failure  to  comply  with 
said  bill  of  lading  to  tbe  extent  of  eight 
thousand  dollars,  with  interest  thereon,  at 
the  rate  of  8  per  cent,  per  annum,  from  the 
date  of  payment  thereof  as  aforesaid ;  and  if 
it  be  true,  as  alleged,  that  defendant  received 
said  cotton  in  said  bill  oC  lading  mentioned, 
then  plaintiffs  claim  of  defendant  the  full 
value  thereof,  to-wit,  the  sum  of  fifteen 
thousand  dollars,  with  interest  thereon  fromgo 
and  after  the  6th  day  of  .December,  1883,5 
when  and  before  which  time  defendant  should* 
have  delivered  said  cotton  under  said  bill  of 
lading,  according  to  the  true  intent  and  mean- 
ing  thereof." 

Defendant  demurred,  and  also  answered, 
denying  "all  and  singular  the  allegations  in 
the  petition  contained."  The  case  was  sub- 
sequently removed  to  tbe  circitit  court  of  the 
United  States  for  the  eastern  district  of  Tex- 
as, whereupon,  by  leave,  tbe  defendant 
amended  its  answer  by  adding  these  furtbev 
averments:  "That  one  E.  D.  Easton,  on  tbe 
6th  of  November,  1883,  was  the  station 
agent  of  defendant  at  Sherman  station, 
in  Graj'son  county,  Tex.,  on  the  eastern 
divison  of  defendant's  line  in  Texas,  and 
that  as  such  agent  be  was  authorized  to  re- 
ceive cotton  and  otiierfreight  for  transporta- 
tion, and  to  execute  bills  of  lading  for  snch 
cotton  and  other  freight  by  liim  received  for 
the  purpose  of  transportation  by  defendant. 
That  on  the  said  6th  day  of  November,  1883, 
the  said  Easton,  combining  and  confederating 
witli  one  Joseph  Labnstein,  did  frandulently 
and  collusively  sign  a  certain  bill  of  lading 
purporting  to  be  his  act  as  agent  of  defend- 
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ant,  whereby  he  falsely  represented  that  de- 
fendant hud  received  from  the  said  Joseph 
LahDsteintwo  hundred  balesof  cotton,  in  ap- 
parent good  order,  to  be  transported  from 
Sherman  to  New  Orleans,  La.,  and  did  de- 
liver the  said  false  bill  of  lading  to  the  said 
Joseph  Lahnstein;  and  defendant  says  that 
in  point  of  fat't  the  said  bill  of  lading  was 
executed  by  the  said  Easton,  fraudulently 
and  collusively  with  the  said  Lahnstein, 
without  receiving  any  cotton  for  transporta- 
tion, such  as  was  represented  in  said  bill  of 
lading,  and  without  the  expectation  on  the 
part  of  the  said  Easton  of  receiving  anysuch 
cotton;  that  the  said  pretended  bill  of  lad- 
ing was  the  one  that  is  set  out  In  the  peti- 
tion of  the  plaintiffs,  and  was  false,  fraudu- 
lent, and  flctitiouB,  and  was  not  executed 
by  defendant,  nor  by  Its  authority,  and  that 
the  said  Easton  only  had  autliority,  as  agent 
aforesaid,  to  execute  and  deliver  bills  of  lad- 
ing for  freights  actually  received  by  him  for 
transportation." 
The  cause  was  submitted  to  the  court  for 
f,  trial,  a  jury  being  waived,  upon  the  follow- 
;;  ing  agreed  statement  of  facts:  "(1)  On  No- 
•  vembur  16, 1883,  at  Sherman  station,  ln*Grray- 
son  county,  Tex.,  on  the  eastern  division  of 
thi  Texas  &  Facific  Railway  Company,  E.  D. 
Eiiston,  agent  for  the  defendant  at  said  sta- 
tion, executed,  as  such  agent,  a  bill  of  lading, 
of  which  a  copy  is  hereinafter  given,  and  de- 
livered the  same  to  Joseph  lahnstein,  the 
person  named  in  said  bill  of  lading.  (2)  That 
said  Eiiston  was  at  the  time  and  place  afore- 
said the  regularly  authorized  agent  of  the 
defendant  for  the  purpose  of  receiving  for 
shipment  cotton  and  other  freight  for  ti-ans- 
portation  by  defendant  over  and  along  its 
line  from  Sherman  station  aforesaid,  and 
that  said  bill  of  lading  whs  in  the  usual  form, 
and  made  out  upon  the  usual  printed  blanl^s 
in  use  by  said  defendant  at  said  station,  and 
that  said  Easton  was  authorized  by  said  de- 
fendant to  execute  bills  of  lading  for  cotton 
and  other  freight  by  him  received  for  the 
purpose  of  transportation  by  the  defendant. 
(3)  That  the  said  Joseph  Lahnstein  indorsed 
said  bill  of  lading  by  writing  his  name  across 
the  back  thereof,  and  drew  a  draft  on  the 
plaintiffs  in  this  cause,  on  or  about  Novem- 
ber 6, 1883,  (of  which  draft  a  copy  is  lierein- 
after  given.)  for  tlie  sum  of  eight  thousand 
dollars,  payable  at  sight  to  tlie  order  of  Oli- 
ver &  Griggs,  and  atttiched  said  draft  to  said 
bill  of  lading,  so  indorsed,  and  on  or  about 
November  6,  1883,  forwarded  the  same 
through  .laid  Oliver  &  Griggs  for  presenta- 
tion to  and  payment  by  the  plaintiffs  in  this 
cause.  That  in  due  course  of  business  Oli- 
ver &  Griggs  forwarded  said  draft,  with  bill 
of  lading  attached,  to  New  Orleans,  where 
the  same  was  presented  to  and  paid  by  plain- 
tiffs, on  or  about  November  10,  1883.  (4) 
That  in  paying  said  draft  said  plaintiffs  act- 
«d  in  good  faith,  and  in  the  usual  course  of 
their  business  as  commission  merchants, 
making  advances  upon  sliipments  of  cot- 
ton to  them  for  sale,  and  without  any  knowl- 


edge of  any  fraud  or  misrepresentation 
connected  with  said  bill  of  lading  and  draft, 
and  with  the  full  and  honest  belief  that  said 
bill  of  lading  and  draft  were  honestly  and  In 
good  faith  executed,  and  that  the  cotton  men- 
tioned in  said  bill  of  lading  had  been  in  facto 
received  by  said  defendant  as  represented  in  ^ 
said  bill  of  lading.  »{5)  That  plaintiffs  had* 
previously  paid  one  or  more  drafts  npon 
similar  bills  of  lading,  signed  by  the  said 
Easton,  aa  agent  aforesaid,  for  cotton  shipped 
them  by  said  Joseph  Lahnstein,  for  sale  by 
plaintiffs  as  commission  merchants  for  ac- 
count of  said  Joseph  Lahnstein,  and  that  the 
cotton  so  previously  advanced  upon  was  re- 
ceived by  plaintiffs  in  the  due  courseof  trans- 
portation, pursuant  to  the  terms  of  the  bills 
of  lading  upon  which  they  made  advances  re- 
spectively, and  the  bill  of  lading  of  Novem- 
ber 6,  1883,  was  the  first  received  by  plain- 
tiffs from  said  Lahnstein,  and  not  fulfilled 
by  defendant.  (6)  That,  in  point  of  fact, 
said  bill  of  lading  of  November  6,  1883,  was 
executed  by  said  E.  D.  Easton  fraudulently, 
and  by  collusion  with  said  Lahnstein,  and 
without  receiving  any  cotton  for  transporta- 
tion, such  as  is  represented  in  said  bill  of 
lading,  and  without  the  expectation  on  the 
part  of  the  said  Easton  of  receiving  any  such 
cotton ;  that  said  Easton  and  said  Lahnstein 
had  fraudulently  combined  in  one  other  case, 
whereby  said  Easton  signed  and  delivered  to 
the  said  Lahnstein  a  similar  bill  of  lading  for 
three  hundred  bales  of  cotton  which  had  not 
been  received,  and  which  tlie  said  Easton  had 
no  expectation  of  receiving,  the  latter-named 
bill  of  lading  having  been  given  early  in  No- 
vember, 1883,  but  that  plaintiffs  in  this  suit 
had  no  knowledge  whatever  of  the  facts  stat- 
ed in  this  (sixth)  clause  until  after  they  had 
in  good  faith  paid  and  advanced  upon  the 
bill  of  lading  sued  on,  and  the  draft  thereto 
attached,  to  them  presented  as  aforesaid,  the 
sum  of  $8,000.00,  as  hereinbefore  stated. 
(7)  That  the  cotton  mentioned  in  said  bill  of 
lading,  of  November  6,  1883,  had  the  same 
been  actually  received  by  defendant  and  for- 
warded to  plaintiffs,  would  have  been  worth 
largely  more  than  the  amount  so  advanced 
by  said  pbiintiffs  as  aforesaid, — that  is  to  say, 
would  have  been  worth  about  810,000.00,  and 
that,  except  that  the  cotton  was  not  received 
nor  expected  to  be  received  by  said  agent 
when  said  bill  of  lading  was  by  him  executed 
as  aforesaid,  the  transaction  was,  from  first 
to  last,  customary,  and  in  the  usual  course 
of  trade,  and  in  accordance  with  the  usagen 
and  customs  of  merchants  and  shippers  and« 
receivers  of  cotton.  •(8)  That  on  said  No-* 
vember  6,  1883,  and  long  prior  thereto,  and 
ever  since,  the  head-quarters  and  main  offices 
of  defendant  were  and  have  been  connected 
by  railroad  and  telegraph  communication 
with  all  stations  on  defendant's  railroad,  and 
with  Sherman  station  aforesaid,  among  oth- 
ers. (9)  That  the  defendant  is  a  corporation, 
created  and  existing,  and  domiciled  as  alleged 
in  the  petition.  (10)  That  on  November  10, 
1883,  said  Joseph,  mentioned^bove,  was  in- 
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■olvent,  and  that  he  has  been  insolvent  ever 
■Inoe  and  is  so  now. "  Then  follows  bill  of 
lading,  indorsed  by  Lahnstein,  and  with 
draft  on  Friedlander  &  Co.  for  $8,000  attached, 
aclsnovvledging  the  receipt  from  Joseph  Lahn- 
stein of  "two  hundred  bales  of  cotton  in  ap- 
parent good  order,  marked  and  numbered  as 
below,  to  be  transported  from  Sherman  to 
New  Orleans,  La.,  and  delivered  to  the  con- 
signees or  a  connecting  common  carrier," 
and  proceeding  in  the  usual  form,  Lahnstein 
being  named  as  consignee,  and  directions 

Siven,  "Notify  J.  Friedlander  &  Co.,  New 
rleans.  La."  The  circuit  court  found  for 
the  defendant,  and  judgment  was  rendered 
accordingly,  and  writ  of  error  thereupon 
brought  to  this  court. 

Upon  the  argument  certain  parts  of  the 
statutes  of  the  state  of  Texas  were  cited, 
with  especial  reference  to  the  provision  as  to 
common  carriers,  "that  the  trip  or  voyage 
shall  be  considered  as  having  commenced 
from  the  time  of  the  signing  of  bill  of 
lading."  Title  13,  "Carriei-s,"  c.  1,  arts. 
277,  280,  283,  (act  Feb.  4.  I860;}  title  84, 
"Railroads."  c.  10.  art. 42585,  g  8.  (approved, 
April  10, 1883;  Gen.  Laws,  Tex.  1883,  p.  69;) 
1  Sayles,  Tex.  Civil  St..  1888,  pp.  131. 134, 
185;  2  Sayles,  Tex.  Civil  St.  450. 

A.   0.  Safford,  for   plaintiCts  in    error. 

John  F.  Dillon  and  Witulow  S.  Pteroe,  for 

10  defendant  in  error. 

N 

•  'Mr.  Chief  Justice  Fuller,  after  stating 
the  facts  as  above,  delivered  the  opinion  of 
the  court. 

The  agreed  statement  of  facts  sets  foi'th 
"that,  in  point  of  fact,  said  bill  of  lading 
of  November  6,  1883,  was  executed  by  said 
E.  D.  Easton  fraudulently,  and  by  collusion 
with  said  Lahnstein,  and  without  receiving 
any  cotton  for  transportation,  such  as  is 
represented  in  said  bill  of  lading,  and  with- 
out the  expectittion  on  the  part  of  the  said 
Easton  of  receiving  any  such  cotton;"  and  it 
Is  further  said  that  Easton  and  Lahnstein 
had  fraudulently  combined  in  another  case, 
whereby  Easton  signed  and  delivered  to 
Lahnstein  a  similar  bill  of  lading  for  cotton 
"which  had  not  been  received,  and  whicli  the 
said  Easton  had  no  expectation  of  receiving;" 
and  also  "that,  except  that  the  cotton  was 
not  received  nor  expected  to  be  recei  ved  by 
said  agent  when  said  bill  of  lading  was  by 
him  executed  as  aforesaid,  the  transaction 
was,  from  first  to  last,  customary."  In  view 
of  this  language,  the  words  "for  transporta- 
tion, such  as  is  represented  in  said  biU  of 
lading,"  cannot  be  held  to  operate  as  a  limi- 
tation. The  inference  to  be  drawn  from  the 
statement  is  tliat  no  cotton  whatever  was  de- 
livered for  transportation  to  tlie  agent  at 
Sherman  station.  Tlie  question  arises,  then, 
whether  the  agent  of  a  railroad  company  at 
one  of  its  stations  can  bind  the  company  by 
the  execution  of  a  bill  of  lading  for  goods 
not  actually  placed  in  his  possession,  and  its 
delivery  to  a  person  fraudulently  pretending, 
in  collusion  with  such  agent,  that  he  had 


shipped  such  goods,  in  favor  of  s  parly  with- 
out notice,  with  whom,  in  furtherance  of  thd 
fraud,  the  pretended  shipper  negotiates  a 
draft,  with  the  false  bill  of  lading  attached. 
Bills  of  exchange  and  promissory  notes  are 
representatives  of  money,  circulating  in  the 
commercial  world  as  such,  and  it  is  essential, 
to  enable  them  to  perform  their  peculiar 
functions,  that  be  who  purchases  them 
should  not  be  bound  to  look  beyond  the  in-^ 
strumeut,  and  that  his  right  to  enforce  themj 
should  not  be  defeated  by*anything  short  of* 
bad  faith  on  his  part.  But  bills  of  lading 
answer  a  difFerent  purpose,  and  perform  dif- 
ferent functions.  They  are  regiurded  as  so 
much  cotton,  grain,  iron,  or  otlier  articles  of 
merchandise,  In  that  they  are  symbols  of 
ownership  of  the  goods  they  cover ;  and  as  no 
sale  of  goods  lost  or  stolen,  though  to  a  botia 
fide  purchaser  for  value,  can  divest  the 
ownership  of  the  person  who  lost  them,  or 
from  whom  they  were  stolen,  so  the  sale  of 
the  symbol  or  mere  representative  of  the 
goods  can  have  no  such  effect,  although  it 
sometimes  happens  that  the  true  owner,  by 
negligence,  has  so  put  it  into  the  power  of 
another  to  occupy  his  position  ostensibly  as 
to  estop  him  from  asserting  lus  right  as 
against  a  purchaser,  who  has  been  misled  to 
his  hurt  by  reason  of  such  negligence.  Shaw 
V.  Railroad  Co.,  101  U.  S.  657,  563;  Pollard 
V.  Vinton,  105  U.  S.  7,  8;  Gurney  v.  Beb- 
rend,  3  El.  &  Bl.  633,  634.  It  is  true  that, 
while  not  negotiable  as  commercial  paper  is, 
bills  of  lading  are  commonly  used  as  security 
for  loans  and  advances;  but  it  is  only  as  evi- 
dence of  ownership,  special  or  general,  of  the 
property  mentioned  in  them,  and  of  the  right 
to  receive  such  property  at  the  place  of  de- 
livery. Such  being  the  character  of  a  bill  of 
lading,  can  a  recovery  be  had  against  a  com- 
mon carrier  for  goods  never  actually  in  its 
possession  for  transportation,  because  one  of 
its  agents,  having  authority  to  sign  bills  of 
lading,  by  collusion  with  another  person,  is- 
sues the  document  in  the  absence  of  any 
goods  at  all? 

It  has  been  frequently  held  by  this  court 
that  the  master  of  a  vessel  has  no  authority 
to  sign  a  bill  of  lading  for  goods  not  actually 
put  on  board  the  vessel,  and,  if  he  does  so,  his 
act  does  not  bind  the  owner  of  the  ship  even 
in  favor  of  an  innocent  purchaser.  The  Free- 
man, 18  How  182, 191;  Tlie  Lady  Franklin, 
8  Wall.  325;  Pollard  v.  Vinton,  105  U.  S.  7. 
And  this  agrees  with  the  rule  laid  down  by 
the  English  courts.  Lickbarrow  v.  Mason,  2 
Term  K.  67;  Grant  v.  Norway,  10  C.  B.  665: 
Cox  T.  Bruce,  18  Q.  B.  Div.  147.  "Tlie  re- 
ceipt of  the  goods,"  said  Mr.  Justice Milleb, 
in  Pollard  v.  Vinton,  supra,  "lies  at  the  foun- 
dation of  the  contract  to  carry  and  deliver. » 
If  no  goods  are  actually  received,  there  can? 
be*no  valid  contract  to  carry  or  to  deliver."* 
"And  the  doctrine  is  iipplicable  to  transpor- 
tation contracts  made  in  that  form  by  rail- 
way companies  and  other  carriers  by  land,  as 
well  as  carriers  by  sea,"  as  was  said  by  Mr. 
Justice  Matthews  in  Railway  Co.  v.  Knight, 
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122  XT.  S.  79.  87,  7  Sup.  Gt.  Rep.  1132,  he 
adding  idso:  "If  Potter  [the  agent]  had  never 
delivered  to  the  plaintiff  in  error  any  cotton 
at  all  to  make  good  the  525  bales  called  for 
by  the  bills  of  lading,  it  is  clear  that  the  plain- 
tiff in  error  would  not  be  liable  for  the  defi- 
ciency. This  is  well  established  by  the  cases 
of  The  Freeman.  18  How.  182.  and  Pollard 
T.  Vinton,  105  U  S.  7."  It  is  a  familiar 
principle  of  law  that  where  one  of  two  inno- 
cent parties  must  suffer  by  the  fraud  of  an- 
other, the  loas  should  fall  upon  him  who  en- 
abled such  third  person  to  commit  the  fraud; 
but  nothing  tliat  the  railroad  company  did  or 
omitted  to  do  can  be  properly  said  to  have 
enabled  Lahnstein  to  impose  upon  Fried- 
lander  &  Co.  The  company  not  only  did  not 
authorize  Easton  to  sign  fictitious  bills  of 
lading,  but  it  did  not  assume  authority  itself 
to  issue  such  documents,  except  upon  the  de- 
livery of  the  mercliandlse.  Easton  was  not 
the  company's  agent  in  the  transaction,  for 
there  was  nothing  upon  which  the  agency 
could  act.  Railroad  companies  are  not  deal- 
ers in  bills  of  exchange,  nor  in  bills  of  lading; 
they  are  carriers  only,  and  held  to  rigid  re- 
sponsibility as  such.  Easton.  disregarding 
^e  object  for  which  be  was  employed,  and 
not  intending  by  his  act  to  execute  it,  but 
wholly  for  a  purpose  of  his  own  and  of 
Lahnstein,  became  particeps  criminis  with 
the  latter  in  the  commission  of  the  fraud  upon 
Ftiedlander  &  Co.,  and  it  would  be  going  too 
far  to  hold  the  company,  under  such  circum- 
stances, estopped  from  denying  that  it  had 
clothed  this  agent  with  apparent  authority  to 
do  an  act  so  utterly  outside  the  scope  of  his 
employment  and  of  its  own  business.  The 
defendant  cannot  be  held  on  contract  as  a 
common  carrier,  in  the  absence  of  goods,  ship- 
ment, and  shipper ;  nor  is  the  action  maintain- 
able on  the  ground  of  tort.  "The  general 
rule,"  said  Wili.es,  J.,  in  Barwick  v.  Bank, 
«L.  B.  2Excb.259,  "is  that  the  master  is  an- 
9  swerable  for  every  such  wrong  of  the  servant 
*  or  agent  as  is  committed  in  the*course  of  the 
service,  and  for  the  master's  benefit,  though 
no  express  commHUd  or  privity  of  the  master 
be  proved."  See,  also,  Limpus  v.  Omnibus 
Co.,  1  Hurl.  &  C.  526.  The  fraud  was  in  re- 
spect to  a  matter  within  the  scope  of  Easton's 
employment  or  outside  of  it.  It  was  not  with- 
in it,  for  bills  of  lading  could  only  be  issued 
for  merchandise  delivered;  and,  being  with- 
out it,  the  company,  which  derived  and  could 
derive  no  benefit  from  the  unauthorized  and 
fraudulent  act,  cannot  be  made  responsible. 
Banking  Co.  v.  Railway  Co.,  18  Q.  B.  Dlv. 
714.  The  law  can  punish  roguery,  but  can- 
not always  protect  a  purchaser  from  loss;  and 
so  fraud  perpetrated  through  the  device  of  a 
false  bill  of  lading  may  woikinjury  to  an  in- 
nocent party,  which  cannot  be  redressed  by 
a  (diange  of  victim.  Under  the  Texas  stat- 
utes the  trip  or  voyage  commences  from  the 
time  of  the  signing  of  the  bill  of  lading  issued 
upon  the  delivery  of  the  goods,  and  there- 
under the  carrier  cannot  avoid  bis  liability  as 
such,  even  though  the  goods  are  not  actually 


on  their  passage  at  the  time  of  a  loss,  but 
these  provisions  do  not  affect  the  result  here. 
We  cannot  distinguish  the  casein  hand  from 
those  heretofore  decided  by  this  court,  and  in 
consonance  with  the  conclusions  therein  an- 
nounced this  judgment  must  be  afiSrmed. 


Town  of  Andkb  v. 


(130  U.  S. 
SlAUSON. 


436) 


(April  15, 18S9.) 

1.  BVPREHB  CJOUBT— RlVMW— TBIAL  BT  JuDOB  AT 
CB4HBEB8. 

A  case  waa  tried  In  the  circuit  conrt,  b^  con 
sent  of  parties,  before  the  judge  at  cQamber» 
under  an  order  providing  that  It  sbonld  be  so 
tried,  and  that,  "if  It  shiul  appear  to  the  judgft 
ui>on  such  trial  that  there  are  questions  of  fact 
arising  upon  the  Issues  therein,  of  such  a  char- 
acter tbat  the  Judge  would  submit  them  to  the 
jury  if  one  were  present, "  they  should  be  sub- 
mitted to  a  jury  at  the  next  term.  Held  that 
such  trial  was  neither  a  trial  by  jury,  nor  a  trial 
by  the  court,  in  aooordanoe  with  the  acts  of  con- 
gress regulating  the  review  of  judgments  of  the 
circuit  court  by  the  supreme  court,  on  bills  of 
exceptions  and  writs  of  error,  but  it  was  a  trial 
by  the  judge  as  referee. 
3.  Bams. 

As  the  trial  derived  its  whole  efficacy  from  the 
consent  of  parties,  the  bill  of  exceptions  allowed 
at  the  tri^  was  irregular  and  unavailing,  and 
the  facts  stated  in  such  bill  cannot  be  regarded, 
nor  the  rulings  stated  therein  reviewed,  by  the 
supreme  court. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York. 

Albert  Slauson  brought  two  actions  agai  nst 
the  town  of  Andes  in  the  circuit  court  of  the 
United  States  for  the  Northern  district  of 
New  York,  alleging  in  the  complaint  in  each 
action  that  he  was  a  citizen  of  the  state  of 
New  Jersey,  and  the  defendant  was  a  munic- 
ipal corporation  of  the  state  of  New  York;, 
that  the  defendant  subscribed  to  the  stock  of 
the  Delhi  &  Middletown  Railroad  Company,, 
and  issued  its  bonds,  with  coupons  for  in- 
terest annexed,  in  payment  thereof,  in  ac- 
cordance with  Ihe  law  of  New  York  of  1869, 
c.  9U7;  and  that  certain  of  those  coupons- 
passed  into  the  possession  and  became  the 
property  of  the  plaintiff  in  good  faith,  and 
for  a  valuable  consideration,  and  payment 
thereof  was  duly  demanded  at  maturity,  and 
refused.  The  amount  for  which  judgment 
was  asked  in  the  first  action  was  $2,7(^  and 
interest,  and  in  the  second  action  $2,044 
and  interest.  In  the  answer  to  each  com- 
plaint the  defendant  admitted  that  it  was  a 
municipal  corporation  of  the  state  of  New 
York,  but  denied  all  the  other  allegations  of 
the  complaint,  and  alleged  tbat  the  coupons 
sued  on  were  in  fact  the  property  of  citizens 
of  New  York,  in  whose  behalf  and  for  whose 
benefit  the  action  was  prosecuted;  tbat  at 
the  time  of  its  commencement  an  action  was 
pending  in  the  supreme  court  of  the  state  ot^ 
New  York,  brought  by  residents  and  tax-^ 
payers  of  the 'defendant  town  against  the* 
holders  of  the  bonds  and  coupons,  to  restrain 
their  transfer  and  collection,  on  the  ground 
that  they  were  illegal  and  void;  and  that,  if 
the  plaintiff  held  any  of  the  coupon?,  be  took. 
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them  wltbont  consideration,  and  for  tbe  pur- 
pose of  avoiding  and  nullifying  the  effect  of 
any  Judgment  that  might  be  recovered  in 
that  court,  and  of  enabling  him  to  bring  an 
action  in  tbe  circuit  court  of  the  United 
States.  The  subsequent  proceedings,  as 
shown  by  tbe  record  transmitted  to  this  court, 
were  as  follows: 

(1)  An  order,  filed  June  18, 1884,  for  trial 
before  thedistrict  judge  atchainbers,  in  these 
words:  "At  a  stated  term  of  the  circuit  court 
of  the  United  States  of  America  for  the 
Northern  district  of  New  York,  in  the  Second 
circuit,  held  at  Canandaigua,  on  the  18th  day 
of  June,  A.  D.  1884.  Present:  The  Honor- 
able  A.  C.  Coxe,  Judge.  Albert  Slauson 
against  The  Town  of  Andes.  No.  2,512. 
Albert  Slauson  against  The  Town  of  Andes. 
No.  2,513.  These  actions  having  been  each 
moved  for  trial  on  tbe  part  of  the  plaintiffs 
therein  at  this  term  of  court,  and  application 
for  a  postponement  having  been  made  on  be- 
half of  the  defendant,  it  is  now,  at  the  sng- 
gestion  of  tbe  court,  and  by  consent  of  par- 
ties, ordered  that  the  said  actions  pass  said 
term,  and  be  tried  before  Hon.  A.  C.  Coxe, 
at  his  chambers  at  Utica,  without  a  jury, 
with  the  same  force  and  effect  as  if  tried  at 
a  circuit  term  of  this  court,  such  trial  to  be 
Iiad  within  two  weeks  after  the  first  duy  of 
September  next,  at  a  time  to  be  fixed  by  the 
judge,  unless  the  parties  shall  agree;  and,  if 
it  shall  appear  to  said  judge  upon  such  trial 
that  there  are  questions  of  fact  arising  upon 
the  issues  therein,  the  same  are  to  be  sub- 
mitted to  a  jury  at  the  November  term,  pro- 
Tided  the  said  questions  of  fact  are  of  such 
a  character  that  the  judge  would  submit 
them  to  a  jury  if  one  were  present;  and  that 

k-  no  further  notice  of  trial  is  required.    Ax- 

II  FEED  C.  Coxe.  " 

•  '(2)  and  (3)  Two  orders,  each  entitled  "At 
a  stated  term  of  the  circuit  court  for  the 
Northern  district  of  New  York,  held  at  Utica 
on  October  1, 1884.  Tresent:  Hon.  A.  C. 
Coxe,  Judge,"  and  signed  by  him,  and  re- 
citing tbe  trial  of  the  two  actions  together 
by  consent  of  parties  before  him  at  bis  cham- 
bers in  Utica, — the  one,  an  order  filed  No- 
vember 15, 1884,  for  the  consolidation  of  the 
two  actions;  and  the  other,  an  order  filed 
December  4,  1884,  by  which  the  judge  made 
a  general  finding  for  the  plaintiff  upon  the 
facts,  and  found  that  in  the  consolidated  ac- 
tion there  was  due  to  the  plaintiff  from  the 
defendant  the  sum  of  $5,316.46.  (being  the 
Hggregate  of  the  sums  due  in  both  actions  at 
the  day  of  tritil,  October  1, 1884.)  with  in- 
terest, and  directing  judgment  for  the  plain- 
tiff accordingly,  with  ousts. 

(4)  The  ju<fgnient  of  the  court,  enrolled 
and  signed  by  the  clei  k  December  18,  1884, 
by  whicti,  after  reciting  the  bringing  of  tbe 
two  actions,  the  order  and  stipulation  of 
June  18, 1884,  the  trial  of  the  actions  accord- 
ingly before  the  judge  on  October  1,  1884, 
tlie  order  of  consulidatioii,  and  tbe  judge's 
finding  as  aforesaid,  it  was  adjudged  that 
the  plaintiff  recover  of  the  defendant  the 


said  sum  of  $5,816.46,  with  Interest  from 
the  day  of  trial,  amounting  to  $64.68,  and 
costs  taxed  at  $260.70,  amounting  in  the  ag- 
gregate to  $5,641.84. 

(5)  A  bill  of  exceptions,  signed  and  sealed 
by  the  judge  October  18,  1885,  and  filed  Oo 
tober  21, 1885,  referring  to  the  order  of  Jane 
18,  1884,  and  stating  that  tbe  actions  were 
afterwards  brought  on  for  trial  together  by 
consent  of  parties  before  tbe  judge,  without 
a  jury,  at  his  chambers  in  Utica,  on  October 
1,  1884,  setting  forth  in  full  tbe  evidence  in- 
troduced by  both  parties  at  the  trial,  and 
stating  that  the  defendant  excepted  to  the 
adm  ission  of  specific  portions  of  the  plaintiff's 
evidence,  and  asked  permission,  under  tbe 
stipulation  and  order  of  June  18,  1884,  to 
submit  to  a  jury  the  questions  of  good  faith, 
and  of  the  collusive  transfer  of  the  coupons 
in  suit,  and  of  tbe  ownership  thereof,  and 
that  the  motion  was  denied,  and  exception 
talcen  by  tbe  defendant  to  tbe  denial,  as  well 
as  to  the  jndge's  final  decision,  order,  and 
finding. 

(6)  The  opinion  of  the  judge  In  favor  of 
the  plaintiff,  indorsed  "  Decision.  Filed  No- 
vember 12,  1884." 

The  defendant  saed  out  this  writ  of  error. 

Isaaa  H.  Maynard,  for  plaintiff  in  error. 

J.  B.  Qleason,  for  defendant  in  error.  „ 

*Mr.  Justice  Obat,  after  stating  tbe  facts* 
as  atwve,  deli  vered  the  opinion  of  tbe  court. 
The  authority  of  this  court  to  review  tbe 
judgments  of  the  circuit  court  by  bill  of  ex- 
ceptions and  writ  of  error  is  regulated  ex- 
clusively by  the  acts  of  congress  and  tbe 
practice  of  the  courts  of  the  United  States, 
without  regard  to  the  statutes  of  the  state, 
or  the  practice  of  its  courts.  In  re  Chateao- 
gay  Co.,  128  U  S.  544,  ante,  160.  The 
right  of  review  is  limited  to  questions  of  law 
appearing  on  the  &ce  of  tbe  record,  and  does 
not  extend  to  matters  of  fact  or  of  discretion. 
Questions  of  law  arising  upon  the  trial  of  an 
issue  of  fact  cannot  be  made  part  of  the  rec- 
ord by  bill  of  exceptions,  unless  the  trial  is 
by  jury,  or  by  the  court  after  due  waiver  in 
writing  of  a  jury  trial;  and  when  the  trial  Is 
by  rule  of  court  and  consent  of  parties  before 
a  referee  or  arbitrator,  no  question  of  hiw 
can  be  reviewed  on  error,  except  whether 
the  facts  found  by  him  support  tbe  judgment 
below.  Campbell  v.  Boyreau,  21  How.  228; 
Bond  v.  Dustin,  112  U.  S.  604,  606,  5  Sup. 
Ct.  Rep.  296;  Paine  v.  Railroad  Co.,  118  U. 
S.  152,  6  Sup.  Ct.  Rep.  1019.  In  the  present 
case,  there  was  no  demurrer,  or  case  stated, 
or  special  verdict,  or  finding  of  facts  by  the 
court  or  by  a  referee,  presenting  a  pure 
question  of  law.  But  the  pleadings  present* 
ed  issues  of  fact  which,  in  the  legal  and  reg- 
ular courye  of  proceeding,  could  be  tried  by 
a  jury  only,  and  at  a  stated  term  of  the  oour^ 
unless  the  parties  either,  in  writing,  waived 
a  jury,  and  submitted  the  eise  to  the  court's 
decision,  or  else  agreed  that  the  case  should 
be  tried  and  determined  by  a  referee.  There 
was  no  waiver  of  a  jury  tria}  fnd  snbniisslon 
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of  iha  determination  of  all  issues  of  fact  to  the 
eourt.  But  the  case  was  tried  by  consent  of 
a  the  parties  before  the  jadge  at  chambers  under 
§  an  order  providing  that  it  should  be  so  tried. 
*  and  that,  "if  it  shall  appear  to  the  judge  up- 
on such  trial  that  there  are  questions  of  fact 
arising  upon  the  issues  therein,  of  such  a 
character  that  the  Judge  would  submit  them 
to  the  Jury  if  one  were  present, "  they  should 
be  aabmitted  to  a  j  ury  at  the  next  term  of  the 
court;  and  the  only  finding  of  the  judge  was 
a  general  finding  for  the  plaintiff.  The  trial 
thus  ordered,  consented  to,  and  had  was 
neither  a  trial  by  jury,  nor  a  trial  by  the 
court,  in  accordance  with  the  acts  of  con- 
gress, but  was  a  trial  by  the  judge  as  a  ref- 
eree. The  trial  deriving  its  whole  efficacy 
from  the  consent  of  the  parties,  the  bill  of 
exceptions  aUowed  at  tliat  trial  was  irregular 
and  unarailing,  and  the  facts  stated  in  that 
bill  of  exceptions  cannot  be  regarded,  nor 
the  rulings  stated  therein  reviewed,  by  this 
court.  As  the  questions  argued  by  the 
plaintiff  in  error  do  not  appear  of  record  in- 
dependently of  the  bill  (^  exceptions,  this 
court  has  no  authority  to  pass  upon  them, 
and  no  error  is  shown  in  the  judgment  after- 
wards rendered  by  the  circuit  court.  Camp- 
bell T.  Boyreau,  above  cited;  Lyons  v.  Bank, 
19  Blatchf.  279,  8  Fed.  Bep.  869.  Judgment 
affirmed. 

(130  U.  S.  482) 

Centbal  Tbust  Co.  «.  Seasongood. 

(April  15, 1889.) 

L  BxaaoAD   CoitPAjnas  —  Rsoarvaa's   CxBTin- 
OATBS— Vauditt. 

Defendant  contracted  to  sell  three  lots  to  a 
railroad  company,  over  which  the  company  built 
Its  road.  Complainant  held  a  snbaeqaent  mort- 
gage on  the  entire  road  and  all  its  property.  De- 
fendant brought  snit  In  the  state  court  to  enforce 
its  lien  for  the  unpaid  purcbsM  price,  making 
complainant  a  partnr  defendant,  rhat  court  or- 
dered that  the  lota  M  sold  to  satisfy  defendant's 
olaim,  and.  If  the  proceeds  should  be  Insuffioient, 
then  that  the  entire  road  be  sold.  From  that  de- 
cree complainant  did  not  appeal,  but  afterwards 
brought  this  suit  in  the  Umted  States  court,  to 
foreclose  its  mortgage,  and  a  receiver  of  the 
road  was  appointed.  An  order  was  made  recit- 
ing the  proceedings  in  the  state  court,  and  that 
a  sale  of  the  entire  road  under  those  proceedings 
would  not  be  for  the  best  Interests  of  all  con- 
cerned, and  directing  the  receiver  to  issue  tode- 
fendfuit  a  preferred  certificate  of  indebtedness 
for  the  amount  of  his  Judgment  and  interest. 
This  was  done,  and  defendant,  in  compliance 
with  the  conditions  of  the  order,  entered  satis- 
faction of  his  judgment  in  the  state  court. 
Tbereftfter,  the  railroad  having  in  the  meantime 
been  sold  by  the  receiver  to  a  party  represented 
by  complainant,  the  court  directed  the  derk  to 
pay  to  defendant,  out  of  the  proceeds,  the  full 
amount  of  his  certificate.  Held,  that  complain- 
ant was  not  in  a  condition  to  complain  of  this  or- 
der. The  previous  order,  under  which  the  re- 
ceiver's certificate  was  issued  to  defendant,  and 
his  rights  under  the  decree  of  the  state  oourt 
were  abandoned,  was  clearly  the  result  of  an 
agreement  or  arrangement  to  which  complain- 
ant was  a  party;  and,  as  defendant  cannot  be 
restored  to  his  rights  under  the  decree  of  the 
state  court,  it  would  be  inequitable  to  permit 
complainant  to  question  the  validity  of  the  cer- 


a.  Appkaii— Bfrct  of. 

An  appeal  granted  "of  this  cause, "  ts  an  ap- 
peal of  the  whole  cause,  as  far  as  it  had  then  pro- 
gressed, although  the  bond  required  by  the  court 
was  made  to  operate  as  a  siipersedeaa  only  o  f  the 
last  order  made  in  the  cause. 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Ohio.    9 

$ 
*The  principal  questions  upon  this  appeal* 
arise  out  of  an  order  directing  the  receiver  in 
this  cause  to  issue  to  certain  parties  his  cer- 
tificate of  indebtedness  for  the  amount  of 
claims  held  by  them  against  the  property  of 
which  he  was  directed  to  take  possession. 
The  history  of  those  claims,  and  the  circum- 
stances under  which  the  above  order  was 
made,  will  appear  from  the  following  state- 
ment: 

Jacob  Seasongood,  Louis  Seasongood,  and 
Bernard  G.  Stall,  by  written  agreement  made 
August  29,  1876.  bargained  and  sold  to  the 
Miami  Valley  Narrow-Gauge  Bailway  Com- 
pany, (whose  name  was  afterwards  changed 
to  the  Miami  Valley  Bailway  Company,)  for 
the  purpose  of  its  road- way,  three  adjoining 
lots  in  the  city  of  Cincinnati,  Ohio,  for  the 
sum  of  $18,500,  of  which  $2,000  was  agreed 
to  be  paid  in  80  days,  and  $16,500  at  the  end 
of  10  years;  the  latter  sum  to  bear  interest 
at  the  rate  of  7  per  cent,  per  annum,  payable 
quarterly.  The  company  also  agreed  to  pay 
the  taxes  and  assessments  on  the  property. 
The  vendors  retained  the  legal  title,  but 
bound  themselves  to  convey  the  premises  up- 
on the  performance  by  the  vendee  on  its  part 
of  the  agreement  of  purchase.  The  compa- 
ny was  put  into  immediate  possession,  and 
proceeded  to  construct  its  road  over  the  lots. 
On  tlie.lst  of  November,  1876,  it  mortgaged 
the  road,  its  property,  and  franchises  to  se- 
cure bonds  aggregating  $500,000.  In  an  ac- 
tion brought  in  the  court  of  common  pleas  of 
Warren  county,  Ohio,  that  mortgage  was« 
foreclosed,  and  the  mortgaged  property  sold.* 
Tiie  title  ultimately  passed  to  the'Cincinnati* 
Northern  Bailway  Company,  a  corporation 
created  under  the  laws  of  Ohio,  with  author- 
ity to  construct  and  operate  a  railroad  from 
Cincinnati,  through  the  counties  of  Hamil- 
ton, Butler,  and  Warren,  to  Waynesville  in 
the  latter  county.  That  company,  by  mort- 
gage in  the  nature  of  a  trust-deed,  executed 
November  17,  1880,  conveyed  its  property, 
rights,  and  franchises  to  the  present  appel- 
lant, as  trustee,  to  secure  bonds  aggregating 
$1,000,000.  By  a  decree  rendered  by  the 
superior  court  of  Cincinnati,  at  general  term, 
in  an  action  brought  May  2,  1881,  by  Jacob 
Seasongood,  Louis  Seasongood.  and  Bernard 
G  Stall  against  the  Minmi  Valley  liaiiway 
Company,  the  Cincinnati  Northern  Bailway 
Company,  the  trustees  in  the  mortgage  of 
November  1, 1876,  the  Central  Trust  Compa- 
ny, (the  trustee  in  the  mortgage  of  Novem- 
ber 17.  1880.)  and  others.  It  was  found  that 
there  was  due  to  the  plainlilTs  in  that  action. 
under  the  above  agreement  with  the  Miami 
Valley  Bailway  (^mpany.  for  interest  and 
taxes,  the  sum  of  87,806.22;  aniLit  was  adr 
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Judged  that  for  the  payment  of  the  above 
Bum,  with  interest,  together  with  the  bal- 
■ance  of  the  principal  sum,  "the  plaintiffs 
have  the  first  and  best  lien  upon  the  lots  of 
land  described  in  said  agreement;"  tliat  un- 
less such  sum,  and  the  costs  of  tiie  action, 
were  paid  witliin  90  days,  tlie  master  "siiall, 
after  tlie  court  has  ascertained  and  deter- 
mined the  dimension  :ind  location  of  so  much 
of  tlie  lots  of  bind  aforesaid  as  are  not  needed 
for  the  railroad,  cause  such  portions  of  said 
lots  as  he  shall  find  aa  aforesaid  to  be  un- 
necessary for  the  railroad  to  be  appraised 
and  advertised,  and  sold  upon  execution  at 
law;"  and  that,  "in  the  event  that  the  sum 
realized  from  the  sale  of  the  portions  of  the 
lots  of  land  aforesaid  shall  be  insufiicient  to 
pay  the  sum  of  money  and  interest  and  costs 
last  aforesaid,  the  entire  railway,  as  owned 
and  operated  by  the  said  Cincinnati  Xorthern 
Railway  Company,  shall  be  sold  aa  an  entire- 
ty."  To  this  decree  the  Cincinnati  Northern 
Railway  Company  and  the  Central  Trust 
Company  excepted,  the  latter  corporation 
tendering  its  bill  of  exceptions,  which  was 
u  signed,  sealed,  and  made  part  of  the  record. 
-$By  a  further  decree,  rendered  October  8, 
■•  1883,  the  court'found  that  certain  portions 
of  the  lots,  described  by  metes  and  bounds, 
were  not  necessary  for  the  roadway  of  the 
Cincinnati  Northern  Railway  Company,  and 
ordered  them  to  be  appraised  and  sold  sepa- 
rately, and,  if  they  did  not  sell  for  enough  to 
pay  the  above  judgment.  Interest,  and  costs, 
then  to  sell  the  road  as  theretofore  ordered. 
To  that  decree  the  defendants  also  excepted. 
The  present  suit  was  instituted  in  the  cir- 
cuit court  of  the  United  States,  by  the  Cen- 
tral Trust  Company  of  New  York,  on  the 
14th  day  of  August,  1883,  (the  day  after  it 
filed  its  answer  in  the  above  suit  in  the  su- 
perior court  of  Cincinnati,)  against  the  To- 
ledo, Cincinnati  &  St.  Louis  Railroad  Com- 
pany, the  Cincinnati  Northern  Railway 
Company,  the  Spring  Grove,  Avondale  & 
Cincinnati  Railway  Company,  and  Grenville 
D.  Braman.  The  bill  set  out  the  above  mort- 
gage or  deed  of  trust  of  November  17,  1880; 
the  lease  by  the  Cincinnati  Northern  Rail- 
way'Company,  for  the  term  of  99  years,  of 
the'  tracks,  road-bed,  rights  of  way,  property, 
franchises,  etc.,  of  the  Spring  Grove,  Avon- 
dale  &  Cincinnati  Railway  Company,  and 
the  mortgage  executed  May  25,  1881,  by  the 
Cincinnati  Northern  Railway  Company  to 
the  Central  Trust  Company,  of  its  property, 
rights,  and  franchises,  for  the  payment  of 
61,000,000  of  bonds  theretofore  issued  by  the 
Spring  Grove,  Avondale  &  Cincinnati  Rail- 
way Compimy,  secured  on  its  road,  the  lien 
of  the  latter  mortgage  to  be  second  only  to 
that  of  the  mortgage  of  November  17,  1880; 
a  mortgage  by  the  Cincinnati  Northern  Rail- 
way Company,  of  May  25,  1881,  to  the  same 
trustee,  of  its  property,  rights,  and  franchises, 
to  secure  an  issue  of  01,000,000  of  income 
bonds,  payable  out  of  the  net  earnings  of  the 
.last-named  railway  company;  and  the  con- 
solidation of  the  above  railroad  companies 


under  the  name  of  the  Toledo,  Cincinnati  ft 
St.  Louis  Railroad  Company,  and  the  as- 
sumption by  the  consolidated  company  of  the 
debts  secured  by  each  of  siud  mortgages. 
The  prayer  of  the  bill  was  that  all  of  said 
mortgaged  property  be  sold,  the  proceeds  to 
be  applied  to  the  payment  of  the  bonds  and 
coupons  secured  by  the  first  of  the  abovea 
mortg-ages,  and  the  balance,  if  any,  to  bepaidf 
to  the'Central  Trust  Company  for  the  holders* 
of  bonds  secured  by  the  second  and  third 
mortgages;  and  that,  until  such  sale  was 
had,  a  receiver  be  appointed  of  all  the  prop- 
erty and  premises  embraced  by  the  first  mort- 
gage, with  power  to  maintain  and  operate 
the  Cincinnati  Northern  Railway,  including 
the  road  leased  from  the  Spring  Grove,  Av- 
ondale &  Cincinnati  Railway  Company,  to 
collect  rents,  etc.  Upon  the  motion  of  the 
Central  Trust  Company  an  order  was  passed, 
October  20,  1883,  appointing  a  receiver,  who 
was  directed  to  take  possession  of,  maintain, 
and  operate  the  Cincinnati  Northern  Rail- 
way, 42  miles  In  length,  constructed  and  to 
be  constructed,  and  also  the  Spring  Grove, 
Avondale  &  Cincinnati  Railway  Company. 
On  the  8tb  of  December,  1888,  the  following 
order  was  made  by  the  circuit  court  in  this 
cause: 

"It  appearing  to  the  court  that  the  supe- 
rior court  of  Cincinnati,  In  general  term,  in 
cause  No.  2,350,  wherein  Jacob  Seasongood, 
Louis  Seasongood,  and  Bernard  G.  Stall  are 
plainti&s,  and  the  Central  Trust  Company  of 
New  York  and  others  are  defendants,  has 
found  that  certain  real  estate  belonging  to 
said  plaintiffs,  situate  in  the  city  of  Cincin- 
nati, Ohio,  and  being  lots  13,  14,  and  15  of 
S.  Kemper's  subdivision,  in  section  7,  town. 
3,  fractional  range  2,  Miami  purchase,  is  oc- 
cupied by  the  Cincinnati  Northern  Railway 
Company  under  an  agreement  entered  into 
between  said  plaintiffs  and  the  Miami  Val- 
ley Narrow-Gauge  Railway  Company,  the 
predecessors  of  the  said  the  Cincinnati  North- 
ern Railway  Company,  and  that  there  is  duo 
to  said  plaintiffs  thereon  the  sum  of  seventy- 
eight  hundred  and  six  and  22-100  ($7,806.22) 
dollars,  with  interest  on  the  same  from  the 
29th  day  of  May,  1883,  and  that  said  plain- 
tiffs are  entitled  to  be  paid  on  the  29th  day 
of  August,  1886,  under  said  agreement,  the 
further  su  m  of  sixteen  thousand  fi  ve  hundred 
($16,500.00)  dollars,  with  interest  thereon  at 
the  rate  of  7  per  cent,  per  annum,  payable 
quarterly,  from  the  29th  day  of  May,  1883, 
and  all  taxes  they  may  be  required  to  pay  in 
the  mean  time;  and  it  further  appearing  to 
this  court  that  said  superior  court  of  Cincln-^ 
nati  has  adjudged  and  decreed  that  said  plain-* 
tiffs  have  a  first  and  prior 'lien  on  said  lots* 
for  the  payment  of  said  sums  so  found  to  be 
owing  to  them,  and  has  ordered  that  in  the 
event  of  so  much  of  said  lots  as  may  not  be 
necessary  for  the  purposes  of  said  railway 
company  being  sold  and  proving  insutncient 
to  pay  said  claims,  then  that  the  whole  of 
said  railway  be  sold  to  pay  the  same;  and  it 
further  appearing  to  this  court^that  the  por- 
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Hon  of  aa!d  lots  not  necessary  for  the  pur- 
poses of  said  railway  are  insufficient  to  pay 
said  claims,  and  that  an  order  of  sale  has 
been  issued  by  said  superior  court  directing 
the  appraisement  and  sale  of  the  whole  of 
said  railway,  and  that  said  parties  are  pro- 
ceeding to  bring  the  same  to  sale  in  pursu- 
ance thereof;  and  it  further  appearing  to  the 
court  that  such  sale  would  be  contrary  to  the 
best  interests  of  all  concerned,  and  that  it  is 
necessary  to  the  operation  of  said  road  by 
the  receiver  heretofore  appointed  herein  that 
said  proceedings  to  sell  should  be  stopped ; 
and  it  further  appearing  to  the  court  that 
said  parties  are  willing  to  have  so  much  of 
said  lots  as  are  not  necessary  for  railroad  pur- 
poses sold  by  the  master  commissioner  ap- 
pointed by  said  superior  court  in  said  cause, 
and  the  proceeds  arising  therefrom  credited 
upon  the  certificate  of  indebtedness  herein- 
after provided  to  be  issued  to  them,  and  to 
accept  as  full  satisfaction  of  all  their  remain- 
ing rights  under  said  decree  (and  enter  sat- 
isfaction of  the  same,  and  convey  said  right 
of  way  to  said  railway)  certificates  of  in- 
debtedness, to  be  issued  by  the  receiver  here- 
in, bearing  interest  at  the  rate  of  six  (6)  per 
cent,  per  annum,  and  payable  when  the  said 
railroad  shall  be  sold  by  the  order  of  this 
court  herein,  unless  sooner  paid  out  of  the 
earnings  from  the  operation  of  said  road  or 
otherwise,  as  the  court  may  order,  provided 
the  same  be  made  a  first  lien  upon  said  road, 
except  only  such  other  certificates  as  the 
eoart  may  find  it  necessary  to  issue,  with  all 
which  they  shall  be  of  equal  priority:  Now, 
therefore,  in  consideration  of  the  premises,  it 
is  ordered  by  the  court  that  the  master  com- 
missioner in  said  case  in  said  superior  court 
be  authorized  to  proceed  and  sell  under  bis 
order  said  outlying  strips  which  were  found 
not  to  be  necessary  for  said  right  of  way, 
at  and,  after  paying  the  costs  of  said  action  and 
■J  taxes,  to  apply  the  balance  of  the  purchase 
*  >noney  on  said  certificate  and  pay  the  same 
to  said  Seasongoods  and  Stall.  And  by 
agreement  it  is  ordered  that  in  the  event  that 
said  case  in  said  superior  court  shall  be  taken 
to  the  supreme  court  of  Ohio  by  motion  for 
leave  to  file  within  thirty  (30)  days,  and 
leave  shall  be  granted,  and  bond  given,  then 
said  certificate  to  be  returned.  Nothing 
berein  contained  shall  prejudice  the  right  of 
defendant  to  prosecute  a  proceeding  in  error 
in  the  supreme  court  of  Ohio  within  said 
thirty  (30)  days.  And  it  is  ordered  by  the 
court  that  TV.  J.  Craig,  receiver  herein,  be, 
and  he  hereby  is,  authorized  and  directed  to 
issue  to  said  Jacob  Seasongood,  Louis  Sea- 
flongood,  and  Bernard  G  Stidl  his  certificate 
of  indebtedness  in  the  sum  of  twenty-five 
thousand  one  hundred  and  seventy-six  and 
20-100  ($25,176.20)  dollars,  that  being  the 
total  amount  of  the  said  claims  on  this  8th 
day  of  December,  1883,  and  bearing  interest 
at  the  rate  of  six  per  cent.  (6)  per  annum 
from  date,  and  payable  on  or  before  one  year 
after  date,  to  the  order  of  said  parties,  said 
certificate  to  be  equal  in  priority  with  ail 
v.5te.c.— 37 


other  certificates  that  may  be  issued  herein, 
but  to  be  prior  to  all  other  liens,  and  to  be 
paid  first  upon  sale  of  this  road,  and  the 
same  to  deliver  to  said  parties  upon  the  en- 
tering  by  them  of  satisfaction  of  all  their 
claims  under  said  judgment  and  decree  in 
said  superior  court,  and  the  execution  and 
delivery  by  them  of  a  proper  deed  of  convey- 
ance of  said  lots  to  said  Cincinnati  Northern 
Railway  Company;  and  it  is  further  ordered 
that  upon  the  consummation  thereof  the  said 
the  Cincinnati  Northern  Railway  Company 
sliall  stand  subrogated  to  all  the  rights  the 
said  parties  had  against  the  said  the  Miami 
Valley  Narrow-Gauge  Railway  Company  and 
the  stockholders  thereof." 

Jacob  Seasongood  having  died,  the  court, 
by  an  order  made  February  12, 1884,  directed 
the  receiver  to  issue  the  certificate  provided 
for  in  the  previous  order  to  Louis  Seasongood 
and  Bernard  G.  Stall,  survivors,  "  upon  the 
same  terms  and  conditions  named  in  saida 
original  order."  On  the  20th  of  November,? 
1885,  the  following  order  was  made:'  "It  ap-» 
pearlug  to  the  court  froin  the  report  of  the 
master  commissioner  of  tlie  sale  of  the  Cin- 
cinnati Northern  Railroad  that  there  are  snf- 
ficient  of  the  proceeds  of  said  road  to  pay  the 
full  amount  of  the  claim  of  J.  and  L.  Season- 
good  and  Stall  and  interest,  for  which  a  re- 
ceiver's certificate  was  issued  to  Louis  Sea- 
songood and  B.  G.  Stall,  survivors  of  Jacob 
Seasongood,  after  paying  all  other  certificates 
of  the  receiver  of  said  Cincinnati  Northern 
Railroad  Company;  that  said  money  remains 
unpaid;  that  since  said  decree  ordering  said 
certificate  to  be  issued  said  B.  G.  Stall  and 
said  Jacob  Seasongood  have  died,  leaving  said 
Louis  Seasongood  the  sole  survivor;  that  the 
certificate  was  issued  to  Louis  Seasongood 
and  B.  G.  Stall  as  survivors  after  the  death 
of  said  Jacob  Seasongood,  and  that  out  of  the 
proceeds  of  sale  of  said  outlying  strips  of  land 
on  July  8, 1884,  there  was  paid  to  said  Louis 
Seasongood  and  B.  G.  Stall,  survivors,  the 
sum  of  $525.33,  which  Is  all  that  was  left 
after  paying  the  costs  of  suid  action  la  the 
superior  court  of  Cincinnati  and  some  taxes 
on  said  strips,  which  should  be  credited  as  of 
that  date  upon  said  certificate,  which  leaves 
a  balance,  witli  interest  computed  to  Novem- 
ber 12,  1885,  of  $27,562.90  due  and  owing 
on  said  decree:  It  is  therefore  ordered  by  the 
court  that  the  purchasers  of  said  railroad  pay 
to  the  clerk  of  this  court  said  sum  of  $27,- 
562.90,  with  interest  from  November  12, 
1885,  until  paid,  and  that  said  clerk  pay  forth- 
with to  said  Louis  Seasongood,  survivor,  said 
sum  of  $27,562.90,  and  until  so  paid  be  is 
entitled  and  shall  be  paid  by  said  clerk  6  per 
cent,  interest  thereon  from  November  12, 
1885.  It  appears  further  to  this  court  that 
said  case  in  said  superior  court  of  Cincinnati 
was  not  carried  to  the  supreme  court  of  Ohio. 
Thereupon  the  Central  Trust  Company,  com- 
plainant, prays  an  appeal  in  open  court  of 
this  cause  to  the  supreme  court,  and  this 
court  grants  the  appeal,  and  fixes  the  amount 
of  bond  at  double  the  amount  of  sjiid  clai: 
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and  interest,  to  wft,  fiffy-flre  thousand  and 
flve  bnndred  dollars,  which  bond  shall  oper- 
ate as  a  tupertedeas  of  this  order  and  de- 

||  It  appears  from  the  record  of  the  case  in 
'the  snperior  court* of  Cincinnati  that  tite 
parts  of  the  lots,  ascertained  not  to  be  neces- 
sary for  tlie  road- way,  were  sold  by  the  com- 
missioner of  that  court, — one  bringing  $861, 
and  the  other  $201;  and  that  the  sale  was 
confirmed  June  17,  1884.  On  the  29th  of 
March,  1884,  a  decree  of  foreclosure  and  sale 
was  entered  in  the  court  below,  and  pursu- 
ant thereto  the  Cincinnati  Northern  Railway 
was  sold  on  the  27th  of  June,  1885.  It 
brou^^ht  the  sum  of  6200,000,  which  was  less 
than  its  value,  the  purchasers  being  the  bond- 
holders represented  by  the  Central  Trust 
Company.  It  is  stipulated  by  the  parties 
that  the  portion  of  the  proceeds  of  the  sale, 
which  by  the  order  of  November  20,  1885, 
was  directed  to  be  paid  to  the  appellee,  would 
otherwise  go  to  the  appellant. 

Wm.  M.  Ramsey  and  Lawrence  Maxwell, 
Jr.,  for  appellant.    Jackson  A.  Jordan  and 
I O.  B.  Matthews,  for  appellee. 

*Mr.  Justice  Harlan,  after  stating  the 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court. 

The  motion  of  appellee  to  dismiss  this  ap- 
peal is  denied.  If,  as  contended  by  him,  the 
order  of  December  8,  1883,  was  one  from 
which  an  appeal  would  lie,  the  appeal  prayed 
and  allowed  on  the  20th  of  November,  1885, 
wonld  bring  that  order  before  us;  for,  al- 
though the  Irand  required  by  the  court  was 
made  to  operate  as  a  supersedeas  only  of  the 
order  of  the  latter  date,  the  appeal  asked  and 
granted  was  "of  this  cause," — that  is,  of  the 
whole  cause  as  far  as  it  had  then  progressed. 
Conceding  appellee's  lien  on  the  lots  to  be 
prior  to  its  lien  on  so  much  of  tlie  railroad  as 
crossed  those  lots,  the  appellant  denies  that 
appellee  had  a  lien  upon  the  entire  road  of 
the  Cincinnati  Northern  Railway  Company. 
The  proceeds  of  the  sale  of  the  whole  road,  it 
is  insisted,  must  be  distributed  between  the 
appellant  and  the  appellee,  upon  the  basis  of 
the  proportionate  value  of  the  parts  upon 
which  their  respective  liens  rested ;  not  nec- 
essarily tlie  mathematical  proportion  of  the 
320  feet  of  the  railroad  covering  the  lots  in 
question  to  the  entire  length  of  the  road, — 42 
miles, — but  in  the  proportion  of  the  fair 
value,  all  things  considered,  of  the  former  to 
the  latter.  The  precise  mode  of  ascertaining 
this  value  was  not  suggested  in  the  argu- 
ment. We  are  of  opinion  that  the  appellant 
is  not  in  a  conditiou  to  raise  the  question  just 
stated.  It  was  a  party  to  the  suit  in  the  state 
court,  the  decree  in  which  provided  for  a  sale 
of  the  entire  road  in  the  event  the  sum  found 
to  be  due  the  present  appellee  was  not  paid 
by  the  rale  of  such  parts  of  the  lots  in  ques- 
tion a«  were  not  needed  for  the  railroad. 


That  decree,  even  If  erroneons,  was  binding 
npon  all  the  parties  to  the  suit  in  which  it 
was  rendered,  until  modified  or  reversed  by 
the  supreme  court  of  Ohio.  It  was  not  open 
lo  collateral  attack  by  any  of  those  parties  in 
a  separate  suit  brought  by  them  in  the  cir- 
cuit court  of  the  United  States  after  the  ju- 
risdiction of  the  state  court  attached.  No 
order  in  the  former  court  could  interfere  with 
or  suspend  the  sale  which  the  state  court  had 
directed  to  be  made.  The  only  way  in  which 
such  suspension  could  have  been  effected  was 
by  means  of  an  arrangement  that  would  be 
satisfactory  to  the  present  appellee,  in  whose 
behalf  the  state  court  had  ordered  a  sale  of 
the  entire  road.  The  order  made  in  the  cir- 
cuit court  on  the  8th  of  December,  1883, 
shows  upon  its  face  that  that  court  was  in- 
formed as  to  the  exact  relation  of  the  parties 
to  the  suit  in  the  state  court.  It  declared, 
without  objection  by  any  of  the  parties,  that 
the  sale  then  about  to  take  place  of  the  en- 
tire road,  under  the  order  of  the  state  court, 
"  would  be  contrary  to  the  best  Interests  of 
all  concerned,"  and  that  it  was  necessary  to 
the  operation  of  the  road  by  the  receiver  of 
the  circuit  court  that  the  proceedinj^s  in  the 
state  court  for  a  sale  be  stopped.  The  mode 
adopted  to  effect  that  end  is  indicated  in  the 
above  order.  We  need  not,  however,  stop 
to  inquire  whether  it  was  proper  for  the  cir- 
cuit court  to  issue  receiver's  certificates  for 
claims  of  the  character  of  those  held  by  the 
appellee.  Upon  that  subject  we  express  no 
opinion.  We  are  relieved  of  any  duty  to  con- 
sider that  question,  because  it  is  apparent 
that  the  order  of  December  8,  1883,  was  the 
result  of  an  agreement  or  arrangement  be- 
tween the  appellee  and  the  Central  Trust 
Company, — the  latter  representing  in  this 
cause  the  holders  of  bonds  secured  by  the 
mortgage  of  November  17,  1880, — and  also 
because  of  the  surrender  by  the  appellee,  in 
consideration  of  the  receiver's  certificate  for 
the  amount  of  his  claims,  of  the  rights  ac- 
corded to  him  by  the  decree  in  the  stale  court 
The  appellee  cannot  be  restored  to  his  rightSjt 
under  the  decree  of  the  state  court,  and  it^ 
would  be*inequitableto  permit  the  appellant,  * 
representing  those  who  purchased  the  prop- 
erty under  the  decree  of  the  circuit  court, 
now  to  raise  any  question  as  to  the  validity 
of  the  receiver's  certificates,  which  it  agreed 
might  be  issued  to  the  appellee.  It  remained 
quiet  for  nearly  two  years,  and  until  after  the 
property  had  been  sold,  and  after  the  sale 
had  been  confirmed  to  those  it  represented, 
before  making  an  issue  as  to  the  proprietyor 
validity  of  the  order  of  December  8,  1883. 
The  bondholders  are  concluded,  under  the 
circumstances  disclosed  in  the  record,  by 
what  their  representative  did,  or  assented  to 
being  done,  in  order  to  induce  the  appellee  to 
surrender  the  rights  secured  by  the  judgment 
of  the  state  court.  The  decree  of  the  circuit 
court  is  affirmed. 
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(111  V.  8.  4I») 

Bassait  e.  TTnitsd  States. 

TTnttbd  States  v.  Badeav. 

(AprU  IS,  1S89.) 

1.  Abmt  ABO  Natt— Bbtibbd  List. 

Act  Cong.  March  S,  1875,  provided  that  officers 
of  26  years'  senrloe,  or  who  had  lost  or  been  dis- 
abled in  an  arm  or  leg,  or  in  both  eyes,  were  not 
to  be  considered  as  retired  on  the  rank  actually 
held  by  them  when  wounded,  and  such  of  these 
as  were  already  on  the  retired  list  should  be  con- 
Unned  thereon,  notwithstanding  act  March  80, 
1868,  0.  88,  S  a,  (Rev.  St.  J  1228,)  which  declares 
that  an  army  officer  who  accepts  a  consular  or 
diplomatic  post  shall  be  considered  as  baring  re- 
signed his  commission.  Held,  that  such  an  of- 
ficer, though  entitled  to  be  continued  on  the  re- 
tired list  during  the  time  he  holds  a  consular  or 
diplomatic  post,  is  subject  to  be  deprived  of  his 
retired  pay  for  such  time,  under  Rev.  St  {  17H3, 

Sroviding  that  no  person  holding  an  office  worth 
i,600  per  annum  shall  reoeive  pay  for  discharg- 
ing the  duties  of  anv  other  office,  unless  ex- 
pressly authorized  by  law. 

S.  VoLnNTABT  Faticeiits— Db  Facto  Oitiobb. 
The  United  States  cannot  recover,  as  paid  un- 
der a  mistake  of  law,  money  paid  as  salary  to 
one  who,  U  not  de  Jv/re,  was  at  least  de  Jaeto,  an 
officer, 
e       MniT.KR,  J.,  dissenting. 

•   'Appeals  from  the  Court  of  Claims. 

On  the  21st  day  of  June,  1883,  the  secre- 
tai7  of  the  treasury,  pursuant  to  section  1063 
of  the  Itevised  Statutes,  and  in  compliance 
with  the  certificate  of  the  second  comptroller 
of  the  treasury,  transmitted  to  the  court  of 
claims  the  claim  of  Adam  Badeau  for  pay  as 
an  officer  of  the  United  States  army,  "to- 
gether with  all  the  vouchers,  papers,  docu- 
ments, and  proofs  pertaining  thereto,  that 
the  same  might  be  proceeded  in,  in  said  court, 
as  if  originally  commenced  therein  by  the 
▼oluntary  action  of  the  claimant;"  and  there- 
after, upon  the  19th  day  of  February,  1884, 
the  claimant  filed  his  petition,  in  wliich,  aft- 
er malciog  certain  averments,  and  stating 
that  he  was  secretary  of  legation  at  London 
from  May  19  to  December  6,  1869,  and  con- 
sul general  at  London  from  April  28,  1870. 
to  September  16, 1881,  and  at  Havana.  Cuba, 
from  Kovember  25,  1882,  to  the  date  of  the 
filing  of  the  petition,  and  that  he  had  recei  ved 
pay  as  a  military  ofilcer  from  December  6, 

1869,  to  April  30, 1870,  and  from  September 
16, 1881,  to  November  25,  1882,  he  claimed 
to  be  entitled  to  "the  amount  of  pay  and  al- 
lowances of  a  captain,  mounted,  retired  from 
active  service,  for  the  period  from  April  28, 

1870,  to  September  16. 1881,  and  from  No- 
vember 25,  1882,  up  to  the  present  time, 
amounting  to  the  sum  of  $18,852.65,  not  hav- 
ing received  such  pay  or  allowances  during 
said  period;  also  to  the  additional  pay  and 
allowance  provided  by  section  1262  of  tbe 
Bevisetl  Statutes,  which  section  is  as  follows: 
"There  sliall  be  allowed  and  paid  to  each 
commissioned  officer  below  the  rank  of  brig- 
adier general,  including  chaplains  and  others 
having  assimilated  ranlc  or  pay,  ten  per  cent- 
um of  their  current  yearly  pay  for  each  term 
of  five  years  of  service. "  A  general  traverse 
was  filed  by  the  United  States,  March  8, 
1884,  and  on  the  10th  of  February,  1885,  a 


oounter-elaim,  stating  "that  Adam  Badeau, 
the  claimant  in  the  above-entitled  cause,  be- 
fore and  at  the  time  of  the  commencement 
of  this  suit  was,  and  still  is,  indebted  to  the 
SRid  defendants  in  a  large  sum  of  money,  to-  h 
wit,  two  thousand  five  hundred  and  sixty) 
dollars*and  ten  cents,  ($2,560.10,)  for  money* 
erroneously  paid  to  said  Badeau  without  au- 
thority of  law,  the  same  being  on  account  of 
payments  of  salary  made  to  him  as  an  army 
officer,  (captain,  retired,)  from  December  81, 
1869,  to  October  31. 1882,  during  all  of  which 
time  said  Badeau  was  not  in  fact  in  the  army, 
nor  an  officer  thereof;"  to  which  the  claim- 
ant filed  a  replication  March  9,  1885.  The 
United  States  also  pleaded  the  statute  of 
limitations  to  the  larger  part  of  petitioner's 
claim.  Findings  of  fact  and  conclusions  of 
law  were  announced  by  the  court  of  claims. 
May  9,  1887,  as  follows: 

"(1)  On  the  21st  April,  1869,  the  claim* 
ant,  then  being  a  first  lieutenant  of  infantry 
in  the  army  of  the  United  States,  unassigned, 
was  appointed  by  the  president  assistant  sec- 
retary of  legation  at  London.  On  the  19th 
May,  1869,  he  accepted  the  appointment,  filed 
in  the  department  of  state  his  oath  of  office^ 
and  embarked  for  bis  post,  reaching  England 
May  31, 1869. 

"(2)  On  the  15th  May,  1869,  a  mUitaty 
board  was  convened  by  the  following  order: 

"•[Special  Orders,  No.  116 Extract.] 

Headquarters  of  the  Army,  Adjutant-Gen'l's 
Office,  Washington,  May  15, 1869.  12.  By 
direction  of  the  president,  a  board  of  officers 
will  assemble  in  New  York  city  at  12  m.  on 
the  18th  inst.,  or  as  soon  thereafter  as  prac- 
ticable, for  the  examination  of  Bvt.  Brig. 
General  Adam  Badeau,  1st  lieutenant  U.  S. 
army,  for  retirement,  in  pursuance  of  the 
act  of  congress  of  the  8d  of  August,  1861. 
*  •  *  Upon  completion  of  the  examina* 
tion  of  General  Badeau  the  president  of  the 
board  will  dissolve  the  board,  and  order  the 
officers  composing  the  same  to  resume  their 
proper  duties.  *  *  •  By  command  of 
Gen'l  Sherman.  £.  D.  Townsend,  Adja-. 
tant  General.'  ^ 

*"The  board  met  in  New  York  on  the  18th» 
May,  1869,  and  the  following  proceedings 
took  place: 

"  •  New  York,  May  18tb,  12  v.  The  board 
met  pursuant  to  above  order.  Owing  to  the 
Ulness  and  consequent  absence  of  Gen'l 
Beeve  the  board  adjourned. 

" '  Ne w  York,  May  18th,  4  P.  X.  The  fol- 
lowing telegram  was  received:  "Washing- 
ton, D.  C.  May  18th.  General  McDowell. 
New  York  City:  By  direction  of  the  secre- 
tary of  war,  General  Buf  us  IngaUs  is  detailed 
as  a  member  of  the  retiring  board,  vice  Beeve 
Acknowledge  receipt.  £.  D.  Townsend,  Ad 
jutant  General." 

" '  On  receipt  of  the  above  telegraphic  ordi  t 
the  board  reconvened.  Present  all  the  meri- 
bers  and  the  recorder.  The  board  proceeded 
to  consider  the  case  of  1st  Lieut.  Adam  JIa- 
deau,  bvt.  brig,  gen'l  U.  S.  A.,  who  appeared 
before  the  board,  and,  having  heard  the  oSr> 
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ders  convening  it  read,  was  asked  if  he  ob- 
jected to  any  member  named  in  the  orders. 
He  having  no  objection,  the  board  was  duly 
sworn  in  bis  presence  by  the  recorder,  and 
the  recorder  by  the  president.  *  *  ♦ 
The  board  was  cleared,  and  after  mature  de- 
liberation find  "that  1st  Lieutenant  Adam 
Badeau,  U.  S.  Infantry,  bvt.  brig,  general  17. 
S.  A.,  is  Incapacitated  for  active  service,  and 
that  said  incapacity  is  due  to  a  wound  re- 
ceived in  the  foot  whilst  on  duty  as  captain 
and  additional  aide-de-camp  to  Brig.  Gen'l 
T.  W.  Sherman  in  the  assault  on  Fort  Hud- 
■on  in  May,  1863."  Irwin  McDowell,  Bvt. 
Maj.  Gen'l,  Pres'd't  Board.    H.  Stockton, 

N  1st  Lieut.  Ord.,  Bvt.  Capt.,  A.  D.  C,  Eecord- 

9er  of  Board.' 

*  '"On  the  22d  May,  1869,  this  was  approved 
by  the  secretary  of  war,  and  on  the  25th  May 
the  president  made  the  following  order: 

"•[Special  Orders,  No.  126— Extract.] 
Headquarters  of  the  Army,  Adjutant-Gener- 
al's OfDce,  Washington,  May  25.  1869. 
*  *  ♦  12.  Brevet  Brigadier  General  Adam 
Badeau,  1st  lieutenant  U.  S.  army,  having, 
at  his  own  request,  been  ordered  before  a 
board  of  examination,  and  having  been  found 
"incapacitated  for  active  service,  and  that 
■aid  incapacity  is  due  to  a  wound  received  in 
the  foot  whilst  on  duty  as  captain  and  addi- 
tional aide-de-camp  to  Brigadier  General  T. 
W.  Sherman  in  the  assault  on  Fort  Hudson 
in  May,  1863,"  the  president  directs  that  bis 
name  be  placed  upon  the  list  of  retired  olB- 
cers  of  that  class  in  which  the  disability  re- 
sults from  long  and  faithful  service,  or  from 
■ome  injury  incident  thereto,  in  accordance 
with  sections  16  and  17  of  the  act  approved 
August  8, 1861.  In  accordance  with  section 
82  of  the  act  approved  July  28, 1866,  Gen- 
eral Badeau  is,  by  direction  of  the  president, 
retired  with  the  full  rank  of  captain,  to  date 
from  May  18, 1869.  •  •  *  By  command 
of  General  Slierman.  E.  D.  Townsend,  Ad- 
jutant General.' 

"  (3. )  The  claimant  held  the  office  of  assist- 
ant secretary  of  legation,  and  received  the 
salary  thereof,  until  the  6th  December,  1869, 
when  be  resigned.  By  order  of  the  presi- 
dent, December  23, 1869,  he  was  •  assigned 
to  duty  in  the  city  of  Washington,'  as  an  of- 
ficer of  the  army,  it  being  stated  that  the  or- 
der was  to  date  from  December  6, 1869.  He 
drew  from  the  pay  department  of  the  army 
the  pay  of  an  active  captain  for  the  period 
from  December  6, 1869,  to  February  21, 1870, 
and  the  pay  of  a  retired  captain  from  Febru- 
ary 21, 1870,  to  April  30,  1870;  the  pay  so 
«  drawn  amounting  to  $621.84.  He  was  ap- 
^  pointed  consul    general   at  London,  Eng., 

•  April  28,*1870.  and  was  in  the  consular  serv- 
ice of  tlie  government  until  the  commence- 
ment of  Ibis  suit,  except  for  a  period  of  about 
fourteen  months,  beginning  in  September, 
1881,  and  ending  in  November,  1882. 

"(4)  From  May,  1869,  until  May,  1878, 
the  claimant  was  borne  upon  the  retired  list 
of  the  army  as  having  been  retired  with  the 
rank  of  captain  on  the  18th  May,  1869.    On 


the  7th  May,  1878.  the  following  order  was 
issued: 

" '  [General  Orders,  No.  20.]  Headquar- 
ters of  the  Army,  Adjutant-General's  Office, 
Washington,  May  7  1878.  The  following 
are  announced:  Dropped.  ♦  •  *  In 
conformity  with  section  1223,  Revised  Stat- 
utes, and  opinion  of  attorney  general  dated 
December  11, 1877.  (1)  Captain  Adam  Ba- 
deau, U.  S.  army,  retired,  to  date  from  May 
19,1869.  *  *  *  By  command  of  Gen- 
eral Sherman.  E.  D.  Townsend,  Adjutant 
General.' 

"The  claimant  thereupon  applied  to  have 
the  above  order  revoked  upon  the  ground 
that  he  was  disabled  within  the  intent  of  the 
act  3d  March,  1875,  and  he  produced  and  ffied 
the  following  certificate: 

"•Bangor,  Maine,  Feb.  20, 1878.  I.  Eugene 
F.  Sanger,  physician  and  surgeon,  certify  that 
I  was  medical  director  of  the  second  division, 
19th  army  corps,  before  Fort  Hudson,  May 
27,  1863,  and  that  Captain  Adam  Badeau, 
A.  D.  0.  on  Brig.  Gen'l  T.  W.  Sherman's 
staff,  received  a  bullet  wound  penetrating 
the  instep  of  the  left  foot,  and  making  its^ 
exit  below  the  internal  malleolus.  I  resected] 
•the  2d  cuniform  l)one,  parts  of  the  1st  and* 
Sd  cuniform,  and  the  proximal  end  of  the  2d 
metatarsal  bone,  on  acc't  of  which  resection  he 
was  sent  to  the  rear  at  New  Orleans.  Be- 
spectfully,  your  ob't  servant.  Euqenb  P. 
Sanoer.  Brevet  Lt.  Col.  and  late  Brigade  Sur- 
geon, late  Medical  Director,  19tb  Army 
Corps,  now  Examining  Surgeon  Pension  Bu- 
reau.' 

"The  foregoing  surgeon's  certificate  was 
duly  referred  to  the  surgeon  general  of  the 
army.  The  order  of  reference  and  the  sur- 
geon general's  report  thereon  were  as  fol- 
lows: 

"'War  Department,  Adjutant-General's 
Office,  Washington,  March  4, 1878.  Respect- 
fully referred  to  the  surgeon  general,  U.  S. 
array,  for  his  opinion  as  to  whether  the  dis- 
ability of  Captain  Badeau,  for  which  he  was 
retired,  can  be  regarded  as  bringing  him 
within  that  class  of  ofiicers  specified  in  the 
proviso  of  section  2,  act  of  March  3,  1875, 
(G.  0. 16  of  1875)  who  have  "an  arm  or  leg 
permanently  disabled  by  reason  of  resection 
on  accou  nt  of  wounds. "  Tlie  proceedings  of 
the  retiring  board  in  Captain  Badeau 's  case 
and  other  papers  are  inclosed  herewith.  By 
order  of  the  secretary  of  war.  E.  D.  Town- 
send,  Adjutant  General.' 

"  •  Surgeon-General's  Office,  March  6, 1878. 
Respectfully  returned  to  the  adjutant  general 
of  the  army  with  opinion  that  the  evidence 
submitted  is  sutlicient  to  establish  that  Cap- 
tain Badeau's  case  comes  properly  within 
that  class  of  officers  specified  by  sectioa  2, 
act  of  March  3, 1875.  as  one  in  whicli  an  arm 
or  leg  is  permanently  disabled  by  reason  of 
resection  on  account  of  wounds.  J.  W.^ 
Barnes.  Surgeon  General.'  J 

•  "Whereupon  the  secretary  of  war,  on  the* 
3d  July,  1878,  made  the  following  order,  un- 
der which  the  claimant  was  borne  on  Uio  lo- 
Digitized  by  VjOOQIC 


BADEAU  ».  UNITED  STATES. 


681 


t!red  list  of  the  army  up  to  the  time  of  his 
bringing  this  action : 

"'War  Department,  July  3,  1878.  Be- 
spectf  ully  returned  to  the  adjutant  general  of 
the  army.  The  former  decision  in  Capt. 
Badeau's  case  was  correct,  as  the  record  then 
Stood,  but  it  now  appearing  that  his  case 
comes  clearly  within  the  provisions  of  the 
proviso  to  section  2,  act  of  March  8, 1875, 
his  name  will  be  restored  to  the  retired  list 
Oeobois  W  MoCbart,  Secretary  of  War.' 

"(5)  From  the  18th  May,  1869,  to  the  6th 
December,  1869,  the  claimant  received  no 
pay  as  a  military  officer,  nor  has  he  received 
military  pay  at  any  time  while  holding  a  dip- 
lomatic or  consular  office.  From  the  6th 
December,  1869,  to  the  21st  February.  1870, 
while  assigned  to  duty  in  the  city  of  Wash- 
ington as  a  retired  officer  under  the  act  21st 
January,  1870,  (16  St.  at  Large,  62,)  the 
claimant  was  paid  as  a  captain  in  active  serv- 
ice the  sum  of  $396.92,  during  which  period 
be  was  rendering  service  as  an  officer.  From 
the  21st  February,  1870,  to  the  Slst  October, 
1882,  the  claimant  was  paid  as  an  officer  on 
the  retired  list,  for  periods  when  he  was  not 
holding  a  diplomatic  or  consular  office,  the 
sum  of  $2,163.18.  There  has  been  withheld 
from  the  claimant  while  not  holding  a  diplo- 
matic or  consular  office  his  pay  as  a  retired 
officer  from  November  1, 1882,  to  November 

25, 1882,  amounting  to  $ .    There  has 

been  withheld  from  the  claimant  while  hold- 
ing a  diplomatic  or  consular  office  between 
the  19th  May,  1869,  and  the  19th  February, 
1884,  when  this  action  was  brought,  bis  pay 
as  a  retired  officer,  amounting  to  the  sum  of 


"(6)  The  claimant  was  beyond  the  seas  at 
the  times  when  the  foregoing  claims  accrued, 
and  bis  petition  was  filed  in  this  court  with- 
in three  years  after  the  disability  had  ceased." 
"conclusions  op  law. 
•"The  court  being  equally  divided  upon  the 
foregoing  findings  as  to  the  claimant's  right 
to  recover,  does,  for  the  purposes  of  an  ap- 
peal, frame  the  following  conclusions  of  law: 
The  petition  of  the  claimant,  and  the  coun- 
ter-claim of  the  defendants,  should  both  be 
dismissed." 

Thereupon  judgment  was  entered  dismiss- 
ing the  petition  of  the  claimant  and  the 
counter-claim  of  the  United  States.  Appeals 
were  prosecuted  by  both  parties  to  this  court, 
and  the  records  filed  herein  August  10  and 
October  5,  1887.  On  the  5th  of  October, 
1^8,  a  stipulation  was  filed,  adding  to  the 
record  certain  conclusions  and  order  of  the 
court  of  claims,  and  certain  matters  intro- 
duced in  evidence,  at  a  stage  of  the  case  prior 
to  the  final  findings. 

Daniel  P.  Hays,  for  Adam  Badeau.  Asst. 
Atty.  Qen.  Howard  and  F.  P.  Detoeea,  for 
the  United  States. 

Mr.  Chief  Justice  Fuller,  after  stating 
the  facts  as  above,  delivered  the  opinion  of 
the  court. 

Section  2  of  the  act  of  March  30,  1868,  en- 


titled "An  act  making  appropriations  for  the 
consular  and  diplomatic  expenses  of  the  gov- 
ernment for  the  year  ending  30th  June, 

1869,  and  for  other  purposes, "  (15  St.  56, 68,) 
is  as  follows:  "That  any  officer  of  the  army 
or  navy  of  the  United  States  who  shall,  after 
the  passage  of  this  act,  accept  or  hold  any 
appointment  In  the  diplomatic  or  consular 
service  of  the  government,  shall  be  consid- 
ered as  having  resigned  his  said  office,  and 
the  place  held  by  him  in  the  military  or  na- 
val service  shall  be  deemed  and  taken  to  be 
vacant,  and  shall  be  filled  in  the  same  man- 
ner as  if  the  said  officer  had  resigned  the 
same."  This  was  carried  into  the  Bevised 
Statutes  (1874)  as  section  1223.  By  section 
18,  c.  42,  act  of  August  3, 1861,  (12  St.  290,) 
it  was  provided  "that  the  officers  partially, 
retired  shall  be  entitled  to  wear  the  uniform^ 
of  their  respective  grades,  shall  continued  be* 
borne  upon  the  army  register,  or  navy  regis- 
ter, as  the  case  may  be,  and  shall  be  subject 
to  the  rules  and  articles  of  war,  and  to  trial 
by  general  court-martial  for  any  breach  of 
the  said  articles."  And  this  was  re-enacted 
as  section  1256  of  the  Revised  Statutes.  By 
section  16  of  the  said  act  of  August  3,  1861, 
it  was  provided  "thai  there  shall  not  be  on 
the  retired  list  at  any  one  time  more  than 
seven  per  centum  of  the  whole  number  of 
the  officers  of  the  army  as  fixed  by  law;" 
while  by  section  5  of  the  act  of  July  15, 

1870,  (16  St.  317.)  "the  number  of  officers 
who  may  be  retired  in  accordance  with  ex- 
isting laws  shall  be  in  the  discretion  of  the 
president:  provided,  that  the  whole  number 
on  the  retired  list  shall  at  no  time  exceed 
three  hundred;"  and  this  reappears  as  sec- 
tion 1258  of  the  Bevised  Statutes.  By  sec- 
tion 23  of  the  act  of  July  15,  1870.  (16  St. 
320,)  "any  retired  officer  may,  on  his  own 
application,  be  detailed  to  serve  as  professor 
in  any  college,"  and  such  is  section  1260  of 
the  Revised  Statutes.  By  the  first  section  of 
"An  act  relating  to  retired  officers  of  the 
army,"  approved  January  21,  1870,  (16  St. 
62.)  it  was  provided  "  that  no  retired  officer  of 
the  army  shall  hereafter  be  assigned  to  duty 
of  any  kind,  or  be  entitled  to  receive  more 
than  the  pay  and  allowances  provided  by  law 
for  retired  officers  of  his  grade,  and  all  such 
assignments  heretofore  made  shall  terminate 
within  thirty  days  from  tiie  passage  of  this 
act;"  but  by  resolution  of  April  6,  1870,  (16 
St.  372,)  the  law  of  January  21st  wiis  limited 
so  as  not  to  apply  "to  officers  selected  by  the 
board  of  commissioners  of  the  Soldier's 
Home,  District  of  Columbia,  for  duty  at  that 
institution,  such  selection  being  approved  by 
the  secretary  of  war,"  and  this  is  re-enacted 
in  section  1259  of  the  Revised  Statutes.  By 
section  18  of  the  act  of  July  15, 1870,  alreadv 
referred  to,  (16  St.  319,)  it  was  enacted  "that 
it  should  nut  be  lawful  for  any  officer  of  the 
army  of  the  United  States  on  the  active  list 
to  hold  any  civil  office,  whether  by  election 
or  appointment,  and  any  such  officer  accept- 
ing or  exercising  the  functions  of  a  civil  of« 
flee  shall  at  once  cease  to  be  an  officer  of  Vaa 
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Q  armj,  and  his  commission  shall  be  vacated 
;{ thereby;"  and  this  is  carried  into  the  Revised 

*  Statutes  aa  section  1222.*  Thus  in  the  acts 
of  1868  and  1870,  and  in  SE-ctions  1222  and 
1223  of  tlie  Revised  Statutes,  congress  distin- 
guished, and  adhered  to  the  distinction,  be- 
tween officers  on  both  lists  and  officers  on  the 
active  list  only,  and  between  ordinary  civil 
appointments  and  appointments  in  the  diplo- 
matic or  consular  service.  No  officer, 
whether  on  the  active  or  retired  list,  could 
accept  appointment  in  the  latter,  and  remain 
an  officer;  but  that  rule  was  not  applied  to 
retired  officers  in  the  matter  of  holding  a 
civil  ofiBce. 

The  second  section  of  the  act  of  congress 
of  March  3,  1875,  reads  as  follows:  "That 
all  officers  of  the  army  who  have  been  here- 
tofore retired  by  reason  of  disability  arising 
from  wounds  received  in  action  shall  be  con- 
sidered as  retired  upon  the  actual  rank  held 
by  them,  whether  in  the  regular  or  volunteer 
service,  at  the  time  when  such  wound  was 
received,  and  shall  be  borne  on  the  retired 
list,  and  receive  pay  hereafter  accordingly; 
and  this  section  shall  betaken  and  construed 
to  include  those  now  borne  on  the  retired 
list,  placed  upon  it  on  account  of  wounds  re- 
ceived in  action:  provided,  that  no  part  of 
the  foregoing  act  shall  apply  to  those  officers 
who  had  been  in  service  as  commissioned 
officers  twenty-five  years  at  the  date  of  their 
retirement;  nor  to  those  retired  officers  who 
had  lost  an  arm  or  leg,  or  has  an  arm  or  leg 
permanently  disabled  by  reason  of  resection, 
on  account  of  wounds,  or  both  eyes  by  reason 
of  wounds  received  in  battle;  and  every  such 
officer  now  borne  on  the  retired  list  shall  be 
continued  thereon,  notwithstanding  the  pro- 
visions of  section  2,  c.  38,  act  of  March  SO, 
1868.  And  be  it  also  provided,  that  no  re- 
tired officer  shall  be  affected  by  this  act  who 
has  been  retired  or  may  hereafter  be  retired 
on  the  rank  held  by  him  at  the  time  of  his 
retirement;  and  that  all  acts  or  paits  of  acts 
inconsistent  herewith  be,  and  are  hereby,  re- 
pealed." 18  St.  512.  By  section  32  of  the 
act  of  Jnly  28,  1866,  (14  St.  837,)  it  was  pro- 
vided "that  officers  of  the  regular  army  enti- 
tled to  be  retired  on  account  of  disability  oc- 
ecasioned  by  wounds  received  in  battle  may 
!$  be  retired  upon  the  full  rank  of  the  command 

*  held  by  them,  whether  in  the  regular  or  vol- 
unteer service,  at  the  time  such  wounds  were 
received."  It  was  within  the  power  of  con- 
gress to  change  the  rank  here  spoken  of,  and 
this  it  did  by  the  act  of  1875.  which  substi- 
tntes  for  "the  full  rank  of  the  command  held 
by  them"  the  "actual  rtink  held  by  them," 
and  which  embraces  only  "those  now  borne 
on  the  retired  list,  placed  upon  it  on  account 
of  wounds  received  in  action."  Wood  v.  U. 
S.,  107  U.  S.  414,  417,  2  Sup.  Ct.  Rep.  551. 
Under  this  act  officers  of  25  years'  service  at 
the  date  of  their  retirement,  and  officers  who 
had  lost  an  arm  or  leg,  or  had  an  arm  or  leg 
permanently  disabled,  or  both  eyes,  were  not 
subject  to  be  considered  as  retired  upon  the 
actual  rank  held  by  them  when  wounded,  as 


provided  in  the  first  part  of  the  section;  and 
no  retired  officer  was  affected  by  the  act  who 
had  been  or  might  be  retired  on  the  rank  actu> 
ally  held  by  him  at  the  time  of  such  retire- 
ment; and  all  officers  mentioned  in  the  first 
part  of  the  section,  or  of  25  years'  service,  or 
who  had  lost  an  arm  or  leg.  etc.,  could  ac- 
cept appointment  in  the  diplomatic  or  con- 
sular service,  notwithstanding  section  2  of 
the  act  of  March  30,  1868,  or  section  1223  of 
the  Revised  Statutes,  as  we  think  the  words 
"every  such  officer  now  borne  on  the  retired 
list  shall  be  continued  thereon"  refer  to  all 
officers  previously  mentioned  in  the  section, 
and  the  provision  in  this  respect  shows  that 
up  to  March  3,  1875,  section  2  of  the  act  of 
1868  applied  to  officers  on  the  retired  list  as 
well  as  those  in  active  service. 

Sections  1763,  1764,  and  1765  of  the  Re- 
vised Statutes  are  as  follows:  "Sec.  1763. 
No  person  who  holds  an  office,  the  salary  or 
annual  compensation  attached  to  which 
amounts  to  the  sum  of  two  thousand  five 
hundred  dollars,  shall  receive  compensation 
for  discharging  the  duties  of  any  other  office, 
unless  expressly  authorized  by  law.  Sec. 
1764.  No  allowance  or  compensation  shall  be 
made  to  any  officer  or  clerk,  by  reason  of  the 
discharge  of  duties  which  belong  to  anyother 
officer  or  clerk  in  the  same  or  any  other  de- 
partment :  and  no  allowance  or  compensation ,4 
shall  be  made  for  any  extra  services  what-$ 
ever,  which  any  officer  or»clerk  may  be  re-* 
quired  to  pei'form,  unless  expressly  author- 
ized by  law.  Sec.  1765.  No  officer  in  any 
branch  of  the  public  service,  or  any  other 
person  whose  salary,  pay,  or  emoluments  are 
fixed  by  law  or  regulations,  shall  receive  any 
additional  pay,  extra  allowance,  or  compen- 
sation, in  any  form  whatever,  for  the  dis* 
bursement  of  public  money,  or  for  any  other 
service  or  duty  whatever,  unless  the  same  is 
authorized  by  law,  and  the  appropriation 
therefor  explicitly  states  that  it  is  for  such 
additional  pay,  extra  allowance,  or  compen- 
sation." 

Whether  by  the  order  of  the  secretary  of 
war,  .Tuly  S,  1878,  the  claimant's  name  waa 
properly  restored  to  the  retired  list  we  ar« 
not  called  upon  to  determine  in  this  case,  be- 
cause, even  were  that  so,  we  do  not  think 
his  petition  can  be  sustained.  Gen.  Badeaa 
received  as  consul  general  at  London  an  an- 
nual salary  of  $7,500,  and  at  Havana, 
$6,000,  as  fixed  by  law,  and  was  expressly 
inhibited  from  receiving  any  additional  sala- 
ry, allowance,  pay,  or  compensation  for  dis- 
charging the  duties  of  any  other  office,  un- 
less expressly  authorized  by  law,  of  which 
there  is  no  pretense  in  this  case.  It  has 
been  decided  that  a  person  holding  two  of* 
flees  or  employments  under  the  government, 
when  the  services  rendered,  or  which  might 
be  required  under  them,  were  not  incompat- 
ible, is  not  precluded  from  receiving  tlie  s.ii* 
ary  or  compensation  of  both.  Converse  v< 
U.  S..  21  How.  463;  U.  S.  v.  Brindle,  110  U. 
8.  688.  4  Sup.  Ct.  Rep.  180.  But  the  treas- 
ury department  did  not  apparently  regard 
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fbto  ease  as  fslling  within  that  exception, 
and  we  ngree  with  that  condasion.  IT.  S. 
T.  Shoemaker,  7  Wall.  338;  Stansbury  v.  U. 
8.,  8  Wall.  33:  Hoyt  v.  U.  8.,  10  How,  109, 
141.  Under  the  act  of  1875  retired  officers 
situated  as  therein  described  are  bo  tar  taken 
out  of  the  operation  of  the  act  of  1868  as  not 
to  be  held,  if  they  accept  or  hold  diplomatic 
or  consular  appointment,  to  have  resigned 
their  places  in  the  army;  but  this  does  not 
change  the  general  policy  of  the  law,  and 
does  not  entitle  them  to  pay  as  army  officers 
during  the  period  of  time  when  they  are  ab- 
isent  from  their  country  in  the  discliarge  of 
I  continuous  official  duties  inconsistent  with 
>  subjection  to  the*  rules  and  articles  of  war, 
and  the  other  incidents  of  military  service. 
Notwithstanding  section  1223,  such  officers, 
when  in  the  diplomatic  or  consular  service, 
may  still  be  borne  on  the  retired  list,  but 
cannot  receive  double  compensation. 

Nor  can  we  disturb  the  judgment  adverse 
to  the  counter-claim.  As  between  individ- 
uals, where  money  has  been  paid  under  a 
mistake  of  law.  it  cannot  be  recovered  back, 
but  it  is  denied  that  this  rule  is  applicable  to 
the  United  States,  upon  the  ground  that  the 
government  is  not  bound  by  the  mistakes  of 
ita  officers,  whether  of  law  or  of  fact.  U. 
S.  V.  Kirkpatrlck,  9  Wheat.  720;  U.  8.  v. 
Bank,  15  Pet  877 ;  McElrath  v.  U.  S.,  102  U. 
S.  426.  But  inasmuch  as  the  claimant,  if 
not  an  officer  de  jure,  acted  as  an  officer  de 
facto,  we  are  not  inclined  to  hold  that  he 
has  received  money  which,  ea>  aqrio  et  bono, 
be  ought  to  return.  He  was  paid  as  a  mili- 
tary officer  from  December  6,  1869,  to  the 
2l8t  of  February,  1870,  and  for  the  time 
from  February  21,  1870,  to  April  SO,  1870, 
and  for  about  14  months,  beginning  in  Sep- 
teml}er,  1881,  and  ending  in  November,  1882. 
After  May  19,  1869,  he  was  employed  in  a 
diplomatic  or  consular  capacity,  except  dur- 
ing the  above  specified  periods,  and  the  im- 
plication from  the  findings  is  that  be  was 
paid  for  those  periods,  because  he  was  actu- 
ally rendering  service,  wliether  subject  to 
as^gnment  thereto  or  not.  The  Judgment 
of  the  court  of  daims  is  affirmed. 

Mn.T.wit,  J.,  dissented. 


ON  u.  B.  «S) 

UinrxD  States  «  CmiHiNQ  et  at. 

OU1IMIN0  et  al.  V.  United  States. 

(April  23, 1889.) 

IThitsd  Statbs— Suit  jlojlikbt— Defenses 

An  act  of  concrress  authorizing  plaintiffs  "to 
•ne  in  the  court  oi  claims,  which  court  shall  pass 
m|K>u  the  law  and  facta  as  to  the  liability  of  the 
tfnited  States  for  the  acts  of  its  officer,  Joshua 
7.  Bailey,  (collector  of  revenue,)  by  reason  of 
the  seizure  and  closing  up  of  the  commission 
hoaaes  and  bonded  warehouses"  of  plaintiffs, 
"said  suit  to  be  maintained,  any  statute  of  limit 
atlon  to  the  contrary  notwithstanding,"  waives 
no  rights  or  defenses  which  tba  government 
might  have,  except  the  statute  of  limitation; 
and  the  principle  may  be  invoked  as  a  defense 
that  the  government  is  not  liable  for  unauthor- 
ised wrongs  inflicted  by  Its  officers  on  the  dt- 


Ixen,  fhongh  oooarring  whUe  engaged  In  tkedla> 
charge  of  offioialdntiea.  MnxBBandFixu),  JXt 
dissenting. 

Appeals  from  the  court  of  claims.  ) 

•These  are  appeals  from  a  Judgment  against* 
the  United  States  in  favor  of  Joseph  M.  Gum- 
ming and  Hamilton  J.  Miller,  surviving 
members  of  the  late  firm  of  J.  M.  Gumming 
&  Ck>.,  formerly  mannf^icturen,  distillers, 
vendors,  and  exporters  of  whiskies  and  alco- 
hols, for  the  sum  of  $36,000.  as  the  damages 
sustained  by  that  firm  in  consequence  of  cer- 
tain acts  of  Joseph  F.  Bailey,  collector  of  in- 
ternal revenue  for  tlie  Fourth  internal  rev- 
enue district  of  New  York,  and  of  other  offi- 
cers who  served  under  or  with  him.  The 
amount  for  which  the  plaintiffs  asked  judg- 
ment  was  $1,685,753.  The  suit  was  brought 
under  the  authority  of  the  following  act  of 
congress,  approved  February  26, 1885,  (23 
St.  639:)  "An  act  for  the  relief  of  Joseph 
M.  Gumming,  Hamilton  J,  Miller,  and 
William  McRoberts.  Be  it  enacted  by  the 
senate  and  house  of  representatives  of  the 
United  States  of  America  in  congress  as- 
sembled, that  Joseph  M.  Gumming,  Hamil- 
ton J.  Miller,  and  William  McBoberts,  lata 
copartners  in  the  business  of  commission 
merchants  and  bonded  warehousemen  in  the 
city  of  New  York,  be  permitted  to  sue  in  the 
court  of  claims ;  which  court  shall  pass  upon^ 
the  law  and  facts  as  to  the  liability  of  the^ 
*United  States  for  the  acts  of  its  officer,  Joshua* 
F.  Bailey,  by  reason  of  the  seizure,  detention, 
and  closing  up  of  the  commission  houses  and 
bonded  warehouses  of  said  copartners,  for 
the  breaking  up  and  interruption  of  their 
said  business,  and  for  the  seizure  and  deten- 
tion of  the  property,  books,  and  papers  in 
and  connected  with  s^d  business,  by  Joshua 
F.  Bailey,  collector  of  Internal  revenue  for 
the  Fourth  internal  revenue  district  of  said 
state,  or  by  said  Bailey  and  other  internal  rev- 
enue officers.  The  United  States  shall  appear 
to  defend  against  said  suit,  and  either  party 
may  appeal  to  the  supreme  court  as  in  ordi- 
nary cases  against  the  United  States  in  said 
court;  and  said  suit  may  be  maintained,  any 
statute  of  limitation  to  the  contrary  notwith- 
standing.   ApprovedFebruary  26, 1885." 

Aatt.  Atty.  Gen.  Howard,  for  United 
States.  Michael  Jaoohs,  Leonard  Myers,  and 
David  MuAdam,  for  Camming  et  aL 

Mr.  Justice  Hablan,  after  stating  the 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court. 

It  is  trident  that  congress  intended  to  open 
the  doors  of  the  court  of  claims  to  the  plain- 
tiffs, so  far  as  to  permit  them  to  sue  the  gov- 
ernment, unembarrassed  by  any  defense  of 
the  statute  of  liinitations,  and  to  obtain  an 
adjudication,  based  upon  "the  law  and  facts," 
as  to  the  liability  of  the  United  States  for  the 
wrongs  of  which  complaint  is  made.  In  other 
words,  the  jurisdiction  of  the  court  of  claims 
was  so  enlarged  as  to  embrace  this  particular 
demand,  and  to  authorize  such  judgment  as, 
under  ail  the  evidence,  would  be  consistent 
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with  law.  Here,  however,  we  are  met  with 
the  suggestion  that  there  is  a  general  prin- 
ciple applicable,  as  this  court  said,  in  Gib- 
bons V.  U.  S.,  8  AVaU.  269.  275,  to  all  gov- 
ernments, which  "forbids,  on  a  policy  im- 
posed by  necessity,  that  they  should  hold  them- 
selves liable  for  unauthorized  wrongs  inflicted 
by  their  officers  on  the  citizen,  though  occur- 
ring while  engaged  in  the  discharge  of  offi- 
cial duties."  Did  congress  intend  to  abro- 
gate this  principle  so  fax  as  the  demands  of 
the  present  plaintiffs  are  concerned?  Did  it 
Invest  the  com-t  of  claims  with  jurisdiction 
to  render  a  Judgment  against  the  United 
States  upon  its  appearing  that  the  revenue 
officers  transcended  the  authority  conferred 
upon  them  by  law,  or  had  exercised  their  au- 
thority in  such  manner  as  made  them  per- 
sonally liable  in  damages  to  the  plaintiffs? 
There  would  be  some  ground  for  an  afflrma- 
0  tive  answer  to  these  questions  if  the  statute 
IJ  had  not  required  the  court  to  pass  upon  both 
■  the  law  and  the  facts  "as  to  tbe'liability  of 
the  United  States."  If  the  facts  disclosed  a 
case  of  unauthorized  wrongs  done  to  the 
plaintiffs  by  the  revenue  officers  of  the  United 
States,  the  question,  by  the  very  terms  of 
the  act,  would  still  remain  whether  the 
United  States  were  liable,  in  law,  for  such 
damages  as  the  plaintiffs  had  sustained. 
There  would  seem  to  be  no  escape  from  the 
conclusion  that  congress  intended  that  the 
liability  of  the  government  should  be  deter- 
mined by  the  settled  principles  of  law.  The 
only  right  waived  by  the  government  was 
a  defense  based  upon  the  statute  of  limita- 
tions. Erwin  v.  U.  S.,  97  U.  S.  392;  Tillson 
T.  U.  8.,  100  U.  S.  43;  McClure  v.  U.  S.,  116 
U.  S.  145.  6  Sup.  Ct.  Rep.  321.  It  is  said 
that  the  act,  professedly  for  tlie  relief  of  the 
plaintiffs,  would  be  unavailing,  unless  it  is 
so  construed  as  to  relieve  them  from  the 
operation  of  the  rule  laid  down  in  Gibbons 
V.  U.  S.  A  satisfactory  answer  to  this  sug- 
gestion is  that  if  congress  intended  to  do 
more  than  give  the  plaintiffs  an  opportunity, 
in  an  action  for  damages  brought  in  the 
court  of  claims,  to  test  the  question  as  to  the 
liability  of  the  United  States,  upon  the  law 
and  facts,  for  the  alleged  wrongs  of  their  of- 
ficers, that  intention  would  have  been  ex- 
pressed in  language  not  to  be  misunderstood. 
It  is  as  if  the  plaintiffs  asserted  before  con- 
gress the  liability,  in  law,  of  the  government 
for  the  damages  they  sustained,  and  congress 
permitted  them  to  invoke  the  jurisdiction  of 
the  court  of  claims  in  order  that  tliere  might 
be  a  judicial  determination  of  the  question 
by  that  tribunal,  with  the  right  of  appeal  "as 
in  ordinary  cases  against  the  United  States 
in  said  court. "  According  to  this  construc- 
tion of  the  act,  the  plaintiffs  were  not  enti- 
tled to  judgment  against  the  United  States 
in  any  sum;  for,  if  Collector  Bailey  and  other 
revenue  officers  did  nothing  more  than  the 
law  authorized  them  to  do,  neither  they  nor 
the  government  would  be  liable  in  damages, 
while,  if  they  acted  illegally,  they  would  be 
personally  liable  in  damages,  nut  the  govern- 


ment. The  judgment  Is  reversed,  with  di" 
rections  to  render  judgment  In  favor  of  the 
United  States. 

M[LLEB  and  Field,  JJ.,  dissented. 


(130  V.  s.  tfO 
HUBLBUT  «.  SCUILLINQEB  Ct  Ol. 
(April  2a,  1889.) 
L  PATBim  raa   Ihventioks  —  IirrBiNosvBirT — 

CONORBTB  FaVKHEVTS. 

Reissued  letters  patent  No.  4,861,  granted  Hay 
3, 1871,  to  John  J.  Bchllllnger,  for  an  improve- 
ment in  concrete  pavements,  on  the  surrender  of 
original  letters  patent  No.  105,599,  issned  Jnlj 
19, 1870,  describe  a  pavement  laid  in  seotions, 
separated  from  each  other  by  slips  of  tar  paper, 
so  as  to  enable  the  blocks  to  heave  separately  by 
reason  of  frost,  or  to  be  taken  up  andrelaid  sep- 
arately. JHeid,  that  they  are  infringe  by  a  ooa- 
crete  pavement  composed  of  a  lower  layer  of  a 
material,  having  •  slight  adhesive  tendeney. 
laid  in  sections,  and  an  upper  layer,  having  • 
strong  adhesive  tendency,  which  was  divided  in- 
to sections  by  a  troweL  at  •  line  corresponding 
with  the  joints  of  tlie  lower  layer,  the  out  being 
deep  enough  to  compel  any  tendency  to  cra(£ 
to  follow  the  line  of  the  trowel  cot,  thus  attain- 
ing the  object  of  the  Sotiillinger  patent. 
3.  Save— Antioipxtiok. 

The  Schillinger  patent  was  not  anticipated  bf 
either  of  the  English  patents  to  Clandge,  So. 
7,489,  of  1887;  D'Harooort,  No.  7,991,  of  1889; 
Chesneao,  Na  850,  of  1853;  Cotgnet,  No.  S.(loO, 
of  1855:  De  la  Haicmois,  Na  771,  of  1856;  nor  by 
the  United  States  patents  to  Russ,  No.  5,475,  of 
1848;  and  to  Van  Camp,  No.  03,143,  of  July  87, 


8.  Sams — FoBsioir  Pbiob  08B. 

Under  Rev.  St.  U.  S.  §  4938,  evidence  of  •  prior 
use  in  a  foreign  country  is  inadmissible,  where 
such  prior  use  is  not  shown  in  a  patent  or  print- 
ed publication. 

4.  Saks— Mbasurs  or  Dahaosb. 

The  defendant's  pavement  having  derived  Its 
entire  value  from  the  use  of  plaintiff's  invention, 
the  measure  of  damages  was  the  entire  profit 
made  by  defendant. 

Appeal  from  the  Circuit  Court  of  theUnit< 
ed  States  for  the  Northern  District  of  HU^ 
nois. 

L.  L.  Bond  and  E.  A.  West,  for  appellant. 
Qeorge  W.  Hey,  for  appellees. 


I 


Blatchford,  J.  *This  is  a  suit  In  equity. 
brought  in  the  circuit  court  of  the  United 
States  for  the  Korthem  district  of  Illinoi8,a 
by  John  J.  Scbillinger  and  Elmer  J.  Salis-9 
bury  against  J.  B.  Hurlbut,*founded  on  the* 
alleged  infringement  of  reissued  letters  pat- 
ent !N'o.  4,864,  granted  to  John  J.  Schillinger, 
May  2,  1871,  for  an  "improvement  in  con- 
crete pavements, "  on  the  surrender  of  orig^ 
inal  letters  patent  Xo.  105,599,  granted  to 
said  Schillinger,  July  19, 1870.  The  defenses 
set  up  in  ttie  answer  are  the  invalidity  of  the 
reissue,  want  of  utility  in  the  invention, 
want  of  novelty,  and  non-infringement. 
The  bill  was  filed  in  October.  1882.  Salis< 
bury  having  died,  the  suit  was,  so  far  as  his 
interest  was  concerned,  revived  in  March, 
1884,  in  the  name  of  Olive  G.  Salisbury,  as 
administratrix.  The  interest  of  Salisbury 
was  that  he  was  the  exclusive  licensee  under 
the  reissued  patent  for  the  state  of  Illinois. 
Issue  having  been  joined,  proofs^were  taken 
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on  both  sides,  and  on  the  15th  of  May,  1884, 
the  coart  entered  an  interlocutory  decree,  ad- 
judging that  the  reissued  patent  was  valid, 
that  the  defendant  had  infringed  it,  and  that 
the  administratrix  of  Salisbury  recover  prof- 
its and  damages  from  the  26th  of  August, 
1882,  the  date  of  the  license  to  Salisbury. 
The  decree  also  ordered  a  reference  to  a  mas- 
ter, to  take  an  account  of  the  proflts  and  the 
damages.  The  master  took  proofs,  and  on 
the  SOth  of  September,  1884,  filed  his  report, 
to  the  effect  that  between  August  26,  1882, 
and  May  20,  1884,  the  defendant  had  laid 
70,909  feet  of  pavement  by  the  use  of  the 
plaintiff's  patent,  for  which  he  should  be  held 
to  account;  and  that  the  plaintiffs  had  shown 
an  established  license  fee  of  5  cents  a  square 
foot,  or  $3,545.45,  as  damages,  which  amount 
be  reported.  He  also  reported  that  the  de- 
fendant's profits  had  amounted  to  4  cents  a 
square  foot.  The  defendant  excepted  to  this 
report,  and,  on  a  hearing,  the  court  held  that 
the  evidence  did  not' establish  a  fixed  license 
fee  as  a  royalty,  and  that  the  proper  amount 
of  recovery  was  the  defendant's  profits,  at 
the  rate  of  4  cents  a  square  foot,  or  $2,836.36; 
and  it  entered  a  final  decree,  on  the  16tb  of 
November,  1885,  for  that  amount.  The  de- 
fendant has  appealed  from  that  decree. 

The  specifications,  claims,  and  drawings 

of  the  original  and  the  reissued  patents  are 

^  as  follows,  the  specifications  and  claims  be- 

I  ing  placed  in  parallel  columns,  the  parts  of 

•  eacbnrhich  are  not  found  in  the  other  being 

In  italic,  and  the  drawings  of  the  original 

and  the  reissue  being  the  same: 


OngiiuU. 

■■  Be  It  known  that  I,  Jotin 
3.  Schllllngw,  ol  the  city, 
•oontgr,  and  state  of  New 
Tork.  hare  Inrented  a  new 
•nd  neetal  Improrement  in 
•onerate  pavements;  and  I 
do  hereby  declare  the  tol- 
lowlncr  to  be  a  toll,  clear, 
and  exact  description  there- 
of, which  will  enable  those 
skilled  In  the  art  to  make 
and  ose  the  same,  reference 
being  had  to  the  oceompa- 
nylng  drawing,  forming 
part  of  this  speclfloatlon.  In 
which  drawing— 

"Fig.  1  represents    my 

rtnmmt  in  plan  vita.  Fig. 
Isa  Tsrtleal  section  of  the 
ptxvtnenL 

*  *■•  This  invention  relates  to 
pavemenU  for  tidaaaikt  and 
Mer  pitrposM,  and  comUb  *n 
tombtning^  with  the  Joints  of 
concrete  pavanenb.  stripe  of 
♦»r  paper,  or  equivalent 
matsrlal.  arranged  between 
the  several  blocks  in  snch  a 
manner  as  to  produce  a 
raltable  tight  Joint,  and  yet 
allow  the  blocks  to  be  raised 
separately  withont  affecting 
or  injuring  the  blocks  adja- 
cent thereto. 


"Tn  carrying  ont  my  In- 
wntlon  1  form  the  concrete 
by  mixing  cement  with  sand 
and  gravel  orother  saltable 
matmalt,  to  form  a  mitabU 
plastic  eamporftfoH,  oslng 
about  thetouowlng  propor- 
Moas:  One  part,  by  meaa- 
w*. of  cement;  one  part,  by 


Beimit. 

"  Be  It  known  that  I,  John 
J.  ScbUllnger,  of  the  dty, 
connt7,  and  state  of  New 
York,  have  Invented  a  new 
and  nsefol  Improvement  In 
concrete  pavements;  and  I 
do  hereby  declare  the  fol- 
lowing to  be  a  fall,  clear, 
and  exactdescription  there- 
of, which  will  enable  those 
skilled  In  the  art  to  make 
and  ase  the  same,  reference 
being  had  to  the  accompa- 
nying drawing,  forming 
part  of  this  spedflcatlon,  in 
which  drawing— 

"  Fig.  1  represents  a  plan 
of  my  pavement.  Fig.  2  Is 
a  vertical  section  of  the 
tame.  Simflar  letiert  indicate 
eorremondinn  parts. 
••'This  invention  relates 
to  a  concrete  pavtmciii,  ukic'i 
ia  laid  in  arctiott.".  to  Uia'  each 
teetion  can  be  taken  vp  and  re- 
laid  vAUioul  dUlurbliig  tju  ad- 
Joining  teaiuna.  TVith  the 
Joints  of  thit  sectional  con- 
crete pavemtnt  are  combined 
Btrlpsoftarpaper,  or  equiv- 
alent material,  arranged 
between  the  several  blocks 
or  sections  in  such  a  manner 
as  to  prodnoe  a  suitable 
tight  Joint,  and  yet  allow 
the  blocks  to  be  raised  sep- 
arately without  affecting 
the blockir  adjacent  thereto. 
"Tn  carrying  out  my  In- 
vention I  form  the  concrete 
by  mixing  cement  with  sand 
and  gravel  or  other  suita- 
ble material,  to  form  a  plas- 
tic eompound,  using  about 
the  following  proportions: 
One  part,  by  measure,  of 
cement;  one  part,  by  meas- 


measnre,  of  sand ;  and  from 
three  to  six  parts,  by  meas- 
ure, of  gravel,  using  suffi- 
cient water  to  make  the  mix- 
ture plastic;  bnt  I  do  not 
confine  myself  to  any  pro- 
portions for  making  the 
concrete  composition. 
While  the  mass'ls  plastic  I 
lay  or  spread  the  same  upon 
the  foundation  or  bed  of  the 
pavement,  dther  In  moulds 
or  between  movable  Joists 
of  the  proper  thickness,  so 
as  to  form  the  edges  of  the 
concrete  blocks,  a,  a,  etc 
When  the  block,  a,  has  been 
formid,  I  lake  sfrfpt  qf  tar  pa- 
per, b,iifa  width  equal,  or  a'- 
moit  ajuat,  to  the  MgM  <^  tht 
block,  and  place  (Am  up 
againft  Ou  edges  qf  the  block 
in  aucA  a  manner  thai  Viey 
form  the  JotnU  betaren  mm 
Hack  and  the  aijaeaU  blodu. 
After  completing  one  block, 
a,  I  place  the  tar  paper,  b, 
along  the  edge  where  the 
next  block  Is  to  be  formed, 
and  I  put  the  plastic  com- 
position for  such  nsxt  block 
up  against  the  tar  paper 
Joint,  and  proceed  with  the 
formation  of  the  new  block 
until  it  Is  completed.  In 
this  manner  I  proceed  tn 
making  aU  the  bbK^wMl  tht 
pavement  Is  completed.  In- 
terposing tarpaper  between 
their  several  Joints,  as  de- 
scribed. The  paper  consti- 
tntes  a  tight,  water-proof 
Joint,  bnt  It  allows  ths  sev- 
eral blocks  to  heave  sepa- 
rately from  the  effects  of 
frost,  or  to  be  raised  or  re- 
moved separately,  whenever 
occasion  may  arise,  without 
injnry  to  the  adjacent 
blocks.  •  The  paper  does  not 
adhere  when  placed  against 
the  edgi  of  the  fitOii  formed 
block,  and  therefore  the 
Joints  are  always  tree  be- 
tween ths  several  blocks,  al- 


nre,  of  sasd,  and  from  thi«* 
to  six  parts,  by  measnre,  of 
gravel,  with  sufficient  water 
to  rcvder  the  mixtnre  plaa- 
tic;  but  1  do  not  oonflns 
myself  to  any  diftnite  pro^ 
portions  ar  maiertal*  torfi 
making  the  concrete  eom-<ip 
•position.  While  the  msas* 
Is  plastic  I  lay  or  spread 
the  same  on  the  fonndatioa 
or  bed  of  the  pavement, 
either  In  mmilU  or  between 
movablejoisteof  the  proper 
thickness,  so  as  to  form  the 
edges  of  theconcreteblocka, 
o,  a,  one  block  being  formed 
after  the  oOier.  When  Vbafnt 
block  has  wf,  I  retnoK  (te 
ioiaCa  or  partltlont  from  be- 
tueen  it  and  the  tiexiblotkla 
be  formed,  and  then  I  form 
the  leeond  block,  and  to  on, 
each  taeereding  block  b^ng 
formed  afterthe  adiaceidblodu 
hone  ad.  [and  timx  the  eon- 
ertle,  in  setting,  thrMct,  the 
second  block,  when  >el,  does  not 
adhere  to  Ihe  first,  and  to  on,] 
cmdtthen  the  pavementii  eons, 
pUed  eadibUxk  can  betaikm 
up  independent  tf  Ihe  adivbt- 
tht!  tlnAs.  Between  the  Jointt 
OflheadjaeeKlblocktartfiaeed 
drips,  b,  qf  lor  paper  or  other 
tuitab'e  material  <n  the  follow- 
ing manner;  After  comple^ 
ing  one  block,  a,  I  place  ths 
tar  paper,  b,  along  the  edge 
where  the  next  block  Is  to 
be  formed,  and  I  put  ths 
plastic  composition  for  snch 
next  block  up  against  tb* 
tar  paper  Joint,  and  pro- 
ceed with  the  formation  at 
the  new  block  until  It  Is  — 
completed.  In  this  manners 
I  proceed  until  the  pav».S 
ment  Is 'completed,  biter- • 

Soslng  tar  paper  between 
le  several  Joints,  as  d» 
scribed.  The  paper  constl- 
tntes  a  tight,  water-proof 
Joint,  but  it  allows  the  seve> 
al  blocks  to  heave  separat*. 
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thoogh  aHnemei  may  Uki 
plaet  between  the  paper  and 
th*  plaetie  ad^  ot  the 
bloeu  wAfek  aretormed  after 
a*  pqpar  Jolati  ON  M(  i«>  to 


K 


ly  from  the  aHMti  ot  fraat, 
or  to  be  ralaed  or  remored 
■eparataly,  whanerar  ooca- 
■Ion  mar  arise,  withoat  In- 
Jmyto  the  adjaoent  block*. 
The  paper,  whoi  placed 
against  the  block  «r«< 
formti,  doet  DOl  ad/tere  there- 
10,  and  thartfore  the  Joints 
are  alwars  free  between  the 
■  ereral  blocks,  althoiuh 
the  paper  may  adhere  to  the 
adgaa  ot  the  Nix-jt  er  blocks 
formed  after  the  same  hai 
been  eelvpmHe  place  ietieeea 
the  Joints.  [In  eueh  catei, 
haaener,  vhere  cheapnem  it  an 
ctject,  the  tar  paper  may  be 
emitted,  atid  the  bUxJa  formed 
vOhout  Merpoting  anylhino 
between  their  joMe,  at  prai- 
tniii  deecHbed.  Jn  thie  latter 
eoK  the  Mnts  aom  JBU  up 
wKA  tana  or  dait,  and  the 
pavement  <i  nniered  tugt- 
denlly  light  for  manypmpotee, 
uhile  the  blade  are  detached 
/rom  each  other,  and  can  be 
taken  up  and  reUM,  each  in- 
dtpendent  et  the  adjoining 

"What  I  dalm  as  new, 
and  desire  to  aecnre  by  let- 
tan  patent,  la— 
*"1.  A  concrete  pavement 
laid  in  detftchfd  btoaa  or  eec- 
tione,  tubetanHaUy  in  On  man- 
ner thown  and  described. 

"3.  The  arrangement  of 
tar  paper,  or  Its  equivalent, 
betwecA  aldjoinlng  blocks  of 
oonereta^  sulietantlaUr  aa 
and  tor  the  purposa  set 
forth." 

On  the  1st  of  March,  1875,  Schillinger  filed 
in  the  patent-office  the  following  disclaimer: 
"To  the  Commissioner  of  Patents:  Your  pe- 
titioner John  J.  Schillinger,  of  the  city  and 
county  and  state  of  New  York,  represents 


'▼hat  I  dalm  aa  n«w, 
e  and  deair*  to  aacore  by  let- 
^  tara  patent,  la — 
*  *"  The  arrangement  ot  tar 
paper,  or  Ita  eqnlralent,  be- 
tween adjoining  blocks  ot 
concrete,  snbatantially  as 
and  tor  the  pnrposs  <ie- 


that  letters  patent  of  the  United  States,  le* 
issue  No.  4.864.  bearing  date  May  2. 1871. 
were  granted  to  him  for  an  improvement  in 
concrete  paveroents.  That  he  has  reason  to 
believe  that,  through  inadvertence,  accident, 
or  mistake,  the  specification  and  claim  of  said 
letters  patent  are  too  broad,  including  that 
Of  which  your  petitioner  was  not  the  first  in- 
ventor, and  he  therefore  hereby  enters  his 
disclaimer  to  the  following  words:  'And 
since  the  concrete,  in  setting,  shrinks,  the 
second  block,  when  set.  does  not  adhere  to 
the  Urst,  and  so  on,'  and  which  occurs  near 
the  middle  part  of  the  said  specification;  and 
to  the  following  words  near  the  end  of  the 
specification :  •  In  such  cases,  however,  where 
cheapness  is  an  object,  the  tar  paper  may  be 
omitted,  and  the  blocks  formed  without  in- 
terposing anything  between  their  joints,  as 
previously  described.  In  tliis  latter  case  the 
joints  soon  fill  up  with  sand  or  dust,  and  the 
pavement  is  rendered, sufficiently  tight  for 
many  purposes,  while  the  blocks  are  detached 
from  each  other,  and  can  be  taken  up  and  re- 
laid,  each  independent  of  the  adjoining  blocks.' 
Your  petitioner  hereby  disclaims  the  form- 
ing of  blocks  from  plastic  material  without 
interposing  anything  between  their  Jointo 
while  in  the  process  of  formation.  Your  pe- 
titioner owns  the  said  patent,  and  the  whole 
interest  therein,  except  in  the  following 
places  or  territory,  for  which  he  has  granted 
exclusive  licenses  under  royalty,  or  sold  rights* 
under  said  patent,  to-wit,  the  counties  at% 
"Kings,  Queens,  and  Blchmond,  New  York* 
state;  Hartford  county,  Connecticut;  the  Dis- 
trict of  Columbia;  the  states  of  New  Jersey, 
Georgia,  Maryland,  Louisiana,  Texas,  Ohio, 
Michigan.  Missouri,  and  Illinois,  which  above- 
named  states  and  places  comprise  all  the  ter- 
ritory for  which  he  has  sold  or  granted  ex- 
clusive licenses  or  rights  in  or  under  said 
patent,  to  the  best  of  his  recollection,  knowl- 
edge, and  belief."  The  words  specifically 
disclaimed  by  the  disclaimer  are  embraced  in 
brackets  in  the  copy  of  the  spedflcation  of 
the  reissue  above  set  forth. 

The  Schillinger  patent  has  been  before  ser- 
eral  of  the  circuit  courts  of  the  United  St^es, 
and  also  before  this  court,  for  adjudication. 
In  the  circuit  court  for  the  Southern  district 
of  New  York,  before  Judge  Shifman,  inFeb- 
rnary,  1877,  in  Schillinger  t.  Gunther,  14 
Blatchf.  152,  2  Ban.  &  A.  544^  and  11  O.  G. 
831;  and  in  the  same  case,  before  Judge 
Blatchfobd,  in  August,  1879, 17  Blatchf. 
66,  4  Ban.  &  A.  479,  iind  16  O.  G.  905;  in 
the  circuit  court  for  the  district  of  California, 
before  Judge  Sawykr,  in  May,  1881,  in  Pav- 
ing Co.  v.  Molitor,  and  Same  v.  Ferine,  7 
Sawy.  190, 8  Fed.  Eep.  821,  and  20  0.  G.  818; 
in  the  circuit  court  for  the  Northern  district 
of  New  York,  before  Judge  Blatchfokd,  in 
July,  1883,  in  Schillinger  v.  Greenway  Brew- 
ing Co.,  21  Blatchf.  383,  17  Fed.  Eep.  244, 
and  24  O.  G.  495;  and  in  the  circuit  court 
for  the  Southern  district  of  Ohio,  before  J  udge 
Saqe,  in  June,  1884,  in  Kuhl  v.  Mueller.  21 
Fed.  Eep.  510.  28  O.  G.  541.— the  patent 
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mm  sustained.  In  the  sapreme  oonrt  of 
the  District  of  Columbia,  in  general  term, 
In  July,  1885,  in  Schillinger  v.  Cranford,  i 
Mackey,  450,  37  0.  6. 1349,  it  was  lield  void 
on  the  question  of  novelty.  It  was  also  in- 
terpret^ by  Judge  Sawyer,  in  the  circuit 
court  for  the  district  of  California,  in  Pav- 
ing Co.  T.  Freeborn,  in  Janaaxy,  1883,  8 
8a wy.  443. 17  Fed.  Bep.  735:  and  by  Judge 
10  DBA.DT,  in  the  circuit  court  for  the  district 
f  of  Oregon,  in  August,  1887,  in  Schillinger  v. 
•  Middleton,  31  Fed.  Rep.  736.  •  The  patent 
was  before  this  court  in  Paving  Co.  v.  Moli- 
tor,  113  U.  S.  609,  5  Sup.  Ct.  Bep.  618,  in 
Harcb,  1885,  but  only  on  a  question  of  con- 
tempt; and  in  Paving  Co.  v.  Schalicke,  119 
U.  S.  401.  7  Sup.  Ct.  Bep.  391,  in  December, 
1886. 

We  are  of  opinion  that  the  proper  construc- 
tion of  the  reissued  patent  is  that  the  inven- 
tion consists  in  dividing  the  pavement  into 
blocks,  BO  that  one  block  can  be  removed  and 
repaired  without  injury  to  the  rest  of  the 
pavement;  the  division  being  effected  by 
either  a  permanent  or  a  temporary  interposi- 
tion of  something  between  the  blocks.  Con- 
crete pavement  had  been  laid  before  in  sec- 
tions, without  being  divided  into  blocks. 
The  effect  of  the  disclaimer  was  to  leave  the 
patent  to  be  one  for  a  pavement  wherein  the 
blocks  are  formed  by  interposing  some  sep- 
arating material  between  them.  To  limit 
the  patent  to  the  permanent  interposition  of 
a  material  equivalent  to  tar  paper  would 
limit  the  actual  invention.  The  use  of  a 
bottom  layer  of  coarse  cement,  and  placing 
on  it  a  course  of  fine  cement,  and  dividing 
the  upper  course  into  blocks  by  a  trowel  run 
partially  or  wholly  through  the  upper  course 
while  it  is  plastic,  in  a  line  coincident  with 
the  joints  between  the  sections  in  the  lower 
layer,  accomplishes  the  substantial  results  of 
S<dulliuger's  invention,  in  substantially  the 
tray  devised  by  him,  and  is  within  the  patent 
as  it  stands  after  tlie  disclaimer.  The  dis- 
claimer took  out  of  the  first  claim  of  the  re- 
issue only  so  much  thereof  as  claimed  a  con- 
crete pavement  made  of  the  plastic  material 
laid  in  detached  blocks,  without  interposing 
anything  in  the  joints  in  the  process  of  for- 
mation, leaving  that  claim  to  be  one  for  such 
a  pavement  laid  in  detached  blocks,  when 
free  joints  are  made  between  the  blocks,  by 
interposing  permanently  or  temporarily  be- 
tween them,  in  the  process  of  their  forma- 
tion, tar  paper,  or  its  equivalent. 

In  Paving  Co.  v.  Schalicke,  supra,  it  was 
said,  (page  406:)  "The  evidence  in  the  pres- 
ent case  shows  that  the  defendant,  during 
the  process  of  making  his  pavement,  marked 
off  its  surface  into  squares.    But  the  ques- 
tion is  whether  he  to  any  extent  divided  it 
into  blocks,  so  that  the  line  of  cracking  was 
_  controlled  and  induced  to  follow  the  joints 
S  of  the  divisions,  rather  than  the  body  of  the 
•  block;  and  so  that  a*block  could  be  taken  out, 
and  a  new  one  put  in  its  place,  without  dis- 
tarbing  or  injuring  an  adjoining  block.    The 
specification  makes  it  essential  that  the  pave- 


ment shall  be  so  laid  in  sections  <  that  each 
section  can  be  taken  up  and  relaid  without 
disturbing  the  adjoining  sections.'  Again, 
it  says  that  the  joint  between  the  blocks 
'allows  the  several  blocks  to  heave  sepa- 
rately, from  the  effects  of  frost,  or  to  be 
raised  or  removed  separately,  whenever  oc- 
casion may  arise,  without  injury  to  the  ad- 
jacent blocks.'  This  is  essential;  and,  in  all 
the  cases  where  Infringement  has  been  held 
to  have  been  established,  there  have  been 
blocks  substantially  separate,  made  so  by  the 
permanent  or  temporary  interposition  of  a 
separating  medium  or  a  cutting  instrument, 
so  that  one  block  could  upheave  or  be  re- 
moved without  disturbing  the  adjoining 
blocks.  The  patentee,  in  the  disclaimer,  ex- 
pressly disclaimed  'the  forming  of  blocks 
from  plastic  material  without  interposing 
anything  between  their  joints  while  in  the 
process  of  formation.'  It  appears  that  the 
defendant  laid  his  pavement  in  strips  from 
the  curb  of  the  sidewalk  inward  to  the  fence, 
in  one  mass,  and  then  marked  the  strip  cross- 
wise with  a  blunt  marker, — which  is  made 
an  exhibit, — to  the  depth  of  about  one-six- 
teenth of  an  inch.  Bnt  it  is  not  shown  that 
this  produced  any  such  division  into  blocks 
as  the  patent  speaks  of,  even  in  degree. 
There  were  no  blocks  produced,  and,  of 
course,  there  was  nothing  interposed  between 
blocks.  The  mass  underneath  was  solid,  in 
both  layers,  laterally.  So  far  as  appears, 
what  the  defendant  did  was  just  what  the 
patentee  disclaimed.  The  marking  was  only 
for  ornamenttition,  and  produced  no  free 
joints  between  blocks,  and  the  evidence  as 
to  the  condition  of  the  defendant's  pave- 
ments after  they  were  laid  shows  that  they 
did  not  have  the  characteristic  features  above 
mentioned  as  belonging  to  the  patented  pave- 
ment." 7  Sup.  Ct.  Bep.  394,  395.  In  ito 
decision  in  the  present  case,  which  was  made 
before  that  in  the  Schalicke  Case,  the  court 
said  that  the  case  was  in  no  way  different,  so 
far  as  infringement  was  concerned,  from  the 
cases  against  Ferine  and  Molitor  and  the  case 
against  the  Greenway  Brewing  Company.^ 
In  the  Schalicke  Case  it  was  said,  in  the  opin-«|| 
ion  of  this*court,  in  regard  to  the  pavement* 
in  the  Molitor  Case:  "  The  defendant's  pave- 
ment was  made  by  cutting  a  lower  course 
into  sections  with  a  trowel,  to  a  greater  or 
less  depth,  according  to  the  character  of  the 
material,  making  a  joint,  and  doing  the  same 
with  an  upper  course,  the  upper  joint  being 
directly  over  the  lower  joint.  Into  the  open 
joint,  in  each  case,  was  loosely  put  some  of 
the  partially  set  material  from  the  top  of  the 
laid  course,  answering  the  purpose  of  tar 
paper.  A  blunt  and  rounded  joint-marker, 
which  was  said  to  be  one-sixteenth  or  one- 
eighth  of  an  inch  in  depth,  was  then  run 
over  the  line  of  the  joints,  marking  off  the 
block.  The  pavement  was  weaker  along  the 
line  of  the  joints  than  in  any  other  place. 
This  was  held  to  be  an  infringement."  It 
was  also  there  said  that,  in  the  Brewing 
Company  Case,  "it  was  held  that  the  second 
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claim  of  the  reissue  was  Infringed  by  a  con- 
crete pavement  which  had  an  open  cut  made 
by  a  trowel  entirely  through  two  courses  of 
material,  the  line  of  cut  in  the  upper  course 
being  directly  over  the  line  of  cut  in  the  lower 
course;  and  that  the  interposition  of  the 
trowel,  though  temporary,  was  an  equiva- 
lent for  the  tar  paper,  even  though  the  joint 
was  left  open  after  the  trowel  was  removed, 
and  was  not  made  tight." 

In  the  present  case,  the  only  pavement  for 
which  the  defendant  was  held  liable  was  what 
was  called  in  his  account  or  statement  be- 
fore the  master  "concrete  flag  pavement," 
the  manner  of  constructing  which  is  thus  de- 
scribed by  Mr.  Perkins,  a  witness  for  the 
plaintiff:  "First,  Joists  are  placed  seven  to 
eight  feet  apart,  in  front  of  the  property 
where  the  work  is  to  be  laid.  First,  one 
stone  is  formed  by  placing  a  joist  across  be- 
tween the  others  at  right  angles,  generally 
at  about  four  feet  from  the  place  of  begin- 
ning. In  this  space  a  mortar  composed  of 
Band,  gravel,  and  cement  is  put,  and  thor- 
oughly tamped,  so  that  the  coarse  material 
will  be  from  three  to  four  inches  In  thick- 
ness, leaving  about  one-half  inch  on  top  for 
a  mortar  composed  of  sand  and  cement, 
which  Is  troweled  off  and  made  even  witti 
the  top  surface  of  the  joists.  Then  the  short 
joist  that  is  pat  In  at  right  angles,  as  before 
described,  is  taken  up,  and  placed  about  the 
^same  distance  as  before,  and  again  filled  in. 

•  The  finer  material  in  the  coarse  concrete  is 

•  generally*worked  next  to  the  joist,  so  as  to 
make  a  good,  smooth,  strong  edge.  When 
the  top  stuff  is  put  on  this  last  stone,  and 
finished  over  on  top  with  a  trowel,  the  joint 
between  the  two  stones  being  marked  on  the 
outer  joist,  a  trowel  is  drawn  through  the 
top  stuff,  to  make  a  joint  straight,  to  corre- 
spond with  the  joint  below."  The  evidence 
is  satisfactory  that  the  trowel  was  used  to 
cut  through  or  into  the  top  layer  to  an  ex- 
tent suQicient  to  make  such  a  separation  of 
the  top  layer  into  blocks,  at  8  line  corre- 
sponding with  the  joint  below  between  the 
sections  of  the  first  layer,  as  to  control  the 
cracking  of  the  top  layer,  by  dividing  it  sub- 
stantially into  separate  blocks.  This  divis- 
ion depends  on  the  depth  of  the  cut.  The 
defendant  contends  that  the  object  and  effect 
of  the  marking  with  the  trowel  was  only  to 
give  to  the  pavement  the  appearance  of  flag- 
ging; but  the  evidence  is  entirely  clear  that 
the  cut  was  made  sufficiently  deep,  in  pro- 
portion to  the  thickness  of  the  upper  layer, 
to  make  such  a  separation  of  the  upper  layer 
into  blocks  as  would  compel  any  tendency  to 
crack  to  follow  the  line  of  the  cut  made  by 
the  trowel,  and  not  run  off  into  the  body  of 
the  layer;  and  that  thus  the  object  of  Schil- 
linger's  invention  was  attained.  The  de- 
fendant is,  by  the  report  of  the  master  and 
the  decree  of  the  circuit  court,  made  liable 
only  for  concrete  flagging  so  laid  and  cut  as 
to  produce  such  result.  The  defendant  was 
particular  to  have  the  cut  in  the  upper  layer 
made  vitb  the  trowel  directly  over  the  line 


between  the  two  sections  of  the  lower  layer, 
and  it  is  shown  that  the  upper  layer  of  his 
pavement  thus  made  would  come  up  in  sep- 
arate blocks.  He  made  his  lower  course  of 
sand,  gravel,  and  cement,  mixed  in  the  pro- 
portions of  one  part  of  cemen  to  six  or 
seven  of  sand  and  gravel,  while  he  made  his 
upper  course  of  one-half  sand  and  one-half 
cement,  made  plastic  with  water.  The  lower 
course  of  bis  flagging  was  composed  of  ma- 
terial in  which  there  was  only  one  part  of 
cement  or  adhesive  substance  to  six  or  seven 
parts  of  non-adhesive  substance,  and  there 
was  but  a  slight  tendency  to  adhere  between 
the  faces  of  the  two  sections  in  the  lower 
course;  while,  as  the  npper  layer  was  com- 
posed one-half  of  adhesive  Bul>stance,  the. 
tendency  was  for  its  material  to  adhere| 
strongly.  Therefore,  a  cut  in  the* upper* 
coarse,  coincident  with  the  joint  below, 
would  permit  any  action  of  the  settling  of 
the  lower  course,  through  frost  or  upheaval, 
to  extend  to  the  top  of  the  upper  course 
through  a  joint  cut  in  that  course,  of  suffi- 
cient depth  to  prevent  the  tendency  of  the 
upper  course  to  crack  in  its  body,  rather  than 
in  the  line  of  the  cut.  We  are,  therefore,  of 
opinion  that  the  first  claim  of  the  reissue  as 
it  stands  after  the  disclaimer  is  infringed, 
because  the  defendant's  pavement  is  a  con- 
crete pavement,  laid  in  detached  blocks  or 
sections,  substantially  in  the  manner  shown 
and  described  in  the  specification  of  the  reis- 
sue, the  detached  blodcs  in  the  upper  course 
being  the  equivalent  of  the  detached  blocks 
or  sections  of  the  Schillinger  pavement;  and 
that  the  second  claim  of  the  reissue  is  in- 
fringed, because  the  temporary  use  of  the 
trowel  or  cutting  instrument  to  divide  the 
upper  course  into  blocks  is  the  equivalent  of 
the  tar  paper  of  the  Schillinger  patent,  the 
cutting  making  a  division  which  controls  the 
cracking,  and  facilitates  tlie  taking  up  and 
relaying  of  the  blocks  or  sections  in  the  up- 
per course  "without  disturbing  the  adjoin- 
ing sections,"  and  the  trowel  being  inter- 
posed to  effect  its  object  during  the  process 
of  forming  the  pavement  on  the  spot  where 
it  is  to  remain. 

The  invention  of  Schillinger  was  a  very 
valuable  one.  The  evidence  is  that  it  en- 
tirely superseded  the  prior  practice  of  laying 
concrete  pavements  in  a  continuous,  adher- 
ing mass.  The  defendant  introduced  in  evi- 
dence, on  the  question  of  novelty,  the  follow- 
ing patents:  English  patent  to  Clarldge,  ' 
No.  7,489,  of  1837;  English  patent  to  D'Har- 
court,  No.  7,991,  of  1839;  United  States  pat- 
ent to  Buss,  No.  5,475,  of  1848;  English 
patent  to  Chesneau,  No.  850,  of  1852;  En- 
glish patent  to  Coignet,  No.  2,659.  of  1855 
English  patent  to  De  la  Haichois,  Na  771, 
of  1856;  and  United  States  patent  to  Van 
Camp,  No.  93,142,  of  July  27. 1869.  All  of 
these  patents,  except  the  Yan  Camp  patent, 
were  introduced  in  evidence  on  the  part  of 
the  defense  in  the  case  againt  the  Greenwa; 
Brewing  Company,  and  it  was  held  in  that 
case  that  none  of  them  anticipated  the  Scbil- 
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$  linger  invention.    A  copy  of  the  record  in 

*  that  rase,  embracing  tbe<pleadings,  and  the 
evidence  and  patents  pat  in  by  the  defend- 
ant in  it,  on  the  question  of  novelty,  forms 
part  of  the  record  in  the  present  case. 

An  examination  of  the  patents  put  in  evi- 
dence by  the  defendant,  in  connection  with 
the  testimony  in  regard  to  tliem,  shows  that 
the  Ciaridge  pavement  was  not  a  concrete 
pavement,  and  was  not  formed  in  detachable 
blocks,  but  was  a  continuous  asphalt  pave- 
ment; that  the  D'Harcourt  pavement  was 
not  a  concrete  pavement  laid  in  detached 
blocks  or  sections,  nor  could  one  section  be 
removed  without  disturbing  adjacent  sec- 
tions; that  the  Buss  patent  shows  8  concrete 
foundation  for  a  stone  pavement,  the  pave- 
ment proper  being  constructed  of  granite  or 
syenite  placed  on  top  of  the  concrete  foun* 
dation,  such  concrete  foundation  not  be- 
ing formed  in  detachable  blocks,  but  only  be- 
ing provided  at  certain  places  with  remov- 
able panels,  consisting  of  frames  filled  with 
concrete,  to  be  lifted  out  to  give  access  to 
water-pipes,  or  for  other  purposes;  that  the 
Chesneau  pavement  was  not  a  concrete  pave- 
ment laid  in  detached  sections  or  blocks, 
bat  was  a  continuous  pavement,  provided 
with  panels,  to  give  access  in  certain  places 
togas  and  water  pipes,  the  panels  being  made 
of  sections  set  in  frames,  which  were  remov- 
ably inserted  in  the  surrounding  pavement, 
and  there  was  no  arrangement  of  tar  paper 
or  its  equivalent  between  adjoining  blocks  of 
concrete,  for  the  purpose  set  forth  in  the 
ScbiUinger  patent;  that  the  Coignet  patent 
did  not  show  a  concrete  pavement,  made  in 
detachable  blocks  after  the  manner  of  Schil* 
linger's,  and  built  on  the  ground  where  it 
was  to  rf  main ;  that  the  De  la  Haichois  pave- 
ment was  not  a  concrete  pavement  laid  in  de- 
tachable blocks  or  sections,  or  having  the  ar- 
rangement of  tar  paper,  or  its  equivalent,  be- 
tween adjoining  blocks  of  concrete,  like  that 
of  Schillinger;  and  that  the  Van  Camp  pat- 
ent showed  only  blocks  formed  in  moulds,  and 
removable  from  the  moulds,  or  the  pavement 
to  be  laid  cemented  in  the  moulds,  and  it  not 
being  stated  that  the  blocks  should  be  formed 
on  the  spot  where  they  were  to  remain,  nor 
that  they  should  be  formed  of  cement  and 
iHgravel  or  sand.  It  further  appears  that,  in 
$the  Van  Camp  patent,  when  the  blocks  are 

*  made  in  moulds,  they  are'like  bricks,  or  arti- 
ficial stones,  or  wooden  blocks,  which  are  pre- 
pared, and  then  brought  to  the  place  where 
tbey  are  to  be  laid,  and  put  down  in  the  usual 
manner;  and  that,  when  the  blocks  remain 
in  the  moulds,  and  are  thus  laid,  they  do  not 
present  a  uniform  wearing  surface  of  con- 
crete, or  constitute  a  concrete  pavement 
formed  in  detachable  blocks  by  joints. 

Other  testimony  as  to  prior  public  use  was 
introduced  in  this  case,  taken  from  the  record 
in  the  case  of  Schillinger  v.  Phillip  Best  Brew- 
ing Co.,  in  the  circuit  court  for  the  Eastern 
district  of  Wisconsin,  which  testimony  was 
also  introduced  in  the  case  against  the  Green- 
way  Brewing  Company,  having  been  taken 


in  November,  1882.  In  the  decision  in  the 
latter  case  it  was  correctly  said  of  that  testi« 
mony:  "So  far  as  it  refers  to  prior  uses  in 
Germany,  not  shown  in  a  patent  or  printed 
publication,  it  was  duly  objected  to  in  this 
case,  and  must  be  excluded.  As  to  the  ce- 
ment malt  floor  which  Bow  laid  in  Baltimore 
twenty-five  years  ago,  he  shows  that  it  was 
not  made  in  sections  detachable  by  free  joints. 
The  testimony  of  Botzler  as  to  a  prior  malt 
floor  laid  by  him  in  Chicago  is  too  indefinite 
to  amount  to  sulflcient  evidence  to  defeat  a 
patent."  So  far  as  that  testimony  related  to 
a  pavement  used  in  Germany,  it  was  object* 
ed  to  at  the  time  it  was  introduced  in  this 
case  as  incompetent.  It  was  clearly  inadmis* 
sible  under  section  4923  of  the  Bevised  Stat- 
utes, because  it  did  not  show  anything  that 
had  been  patented  or  described  in  a  printed 
publication. 

We  do  not  think  that  the  reissued  patent, 
as  it  stood  after  the  filing  of  the  disclaimer, 
was  open  to  the  objection  that  it  was  not  for 
the  same  invention  as  that  of  the  original 
patent.  Whatever  there  was  of  objection* 
able  matter  inserted  in  the  specification  or  the 
first  claim  of  the  reissue,  when  it  was  grant- 
ed, was  removed  by  the  disclaimer.  The  re- 
issue was  granted  within  10  months  after 
the  orlginaL  The  single  claim  of  the  origi- 
nal patent  was  repeated  in  the  reissue  as  the 
second  claim  of  the  latter;  and  the  first  claim 
of  the  reissue,  as  it  stood  after  the  disclaim- 
er, did  not  expand  beyond  the  claim  of  the 
original  what  was  claimed  in  the  reissue. 

As  to  the  amount  of  the  decree,  we  thinkgi 
the  court  properly  awarded  the  sum  of  four^ 
cents  per  square  foot  as  the  profits  ofthe  de>* 
fendant,  and  that  it  was  right  to  give  to  the 
plaintiff  the  entire  profits  made  by  the  de- 
fendant by  the  laying  by  him  of  this  concrete 
flagging,  in  view  of  the  testimony  in  the  case. 
It  clearly  appears  that  the  defendant's  coor 
Crete  flagging  derived  its  entire  valae  from 
the  use  of  the  plaintiff's  invention,  and  that, 
if  it  had  not  been  laid  in  ttiat  way,  it  would 
not  tiave  been  laid  at  all.  In  Elizabeth  v. 
Pavement  Co..  97  U.  S.  126,  189,  it  is  said 
that  "  when  the  entire  profit  of  a  business  or 
undertaking  results  from  the  use  of  the  in* 
vention,  the  patentee  will  be  entitled  to  re- 
cover the  entire  profits,  if  he  elects  that 
remedy."  This  language  was  quoted  with 
approval  in  Root  v.  Railway  Co.,  105  U.  8. 
189, 203.  As  in  the  case  of  the  Nicholson 
patent,  so  in  the  case  oC  the  Schillinger  pat- 
ent, the  pavement  was  a  complete  combina- 
tion in  itself,  differing  from  every  other  pave- 
ment, and  the  profit  made  by  the  defendant 
was  a  single  profit  derived  from  the  construc- 
tion of  the  pavement  as  an  entirety.  Calla- 
ghan  V.  Myers,  128  U.  S.  617,  665, 666,  ante, 
177.  Within  the  decision  in  Garretson  v. 
Clark,  111  U.  S.  120,  4  Sup.  a.  Bep.  291.  the 
proof  in  this  case  is  satisfactory  that  the  en- 
tire value  of  the  defendant's  pavement,  as  a 
marketable  article,  was  properly  and  legally 
attributable  to  the  invention  of  Schillinger. 
The  decree  of  the  circuit  court  is  affirme£ 
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Hassau.  v.  Wilcox. 

(April  23, 1889.) 
1.  RaHiBOIS  CoMPmiBa — Laborxbs'  Liens — Res 

Al)JTJDICA.TA. 

Gen.  Laws  Tex.  18T9,  c.  13,  provides  that  labor- 
ers on  railroads  shall  have  a  lien  prior  to  all 
others  upon  suoh  railroad  and  its  equipments  for 
•noh  wages  as  are  unpaid.  Section  'i  provides 
for  an  action  to  enforce  such  lien,  and  declares 
that  In  all  suits  of  this  kind  it  shall  not  be  neces- 
sary for  the  plaintiff  to  make  other  lienholders 
defendants  thereto,  but  suoh  lienholders  may  in- 
tervene, and  have  their  respective  rights  deter- 
mined and  adjusted.  Sela,  that  a  judgment  in 
•uoh  action  deolaringtheplaintUTs  claim  to  be  a 
lien,  and  ordering  the  road  sold  therefor,  is  not 
binding  upon  mortgage  bondholders  or  their 
trustee,  who  were  not  parties  to  the  suit;  and 
where  the  plaintiff  intervenes  in  a  subsequent 
•etion  by  the  bondholders  for  the  appointment 
of  •  receiver,  and  the  preservation  of  the  road 
tor  the  creditors,  plaintifTs  claim  being  subse- 

gnent  in  point  of  ume  to  the  mortgage,  he  may 
e  oompeUed  to  show  afOrmatively  the  existence 
•ad  priority  of  his  lien  under  the  statute. 
•>  Samb— Fboosbdiros  is  Rim. 

The  statute  having  made  no  provision  for  no- 
tice, either  personal  or  constructive,  to  adverse 
elaunants,  the  proceedings  thereunder  oannot  be 
•nstalned  as  proceedings  in  ran. 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Texas. 
saat  W.  Pettit,  for  appellant.     W.  HaiUtt 
^Phillips,  for  appellee. 

•  BiATOHFOBD,  J.  'On  the  18th  of  Febru- 
ary, 1879,  an  act  was  passed  by  the  state  of 
Texas,  (Gen.  Laws  1879,  c.  12,)  entitled  "An 
act  to  protect  mechanics,  laborers,  and  oper- 
atives on  railroads  against  the  failure  of  own- 
•rs,  contractors,  and  subcontractors  or  agents 
to  pay  their  wages  when  due,  and  provide  a 
lien  for  such  wages, "  which  provided  as  fol- 
lows: "Section  1.  Be  it  enacted  by  the  legis- 
lature of  the  state  of  Texas,  that  all  mechan- 
ics, laborers,  and  operatives  who  may  have 
performed  labor  in  the  construction  or  repair 
of  any  railroad,  locomotive,  car,  or  other 
n  equipment  to  a  railroad,  or  who  may  have 
Q  performed  labor  in  the  operating  of  a  rail- 
■  road,*and  to  whom  wages  are  due  or  owing, 
shall  hereafter  have  a  lien  prior  to  all  others 
upon  such  railroad  and  its  equipment  for 
such  wages  as  are  unpaid.  Sec.  2.  In  all 
suits  for  wages  due  by  a  railroad  company 
for  such  labor  as  heretofore  mentioned,  upon 
proof  being  satisfactorily  made  that  such 
labor  had  been  performed,  either  at  the  in- 
stance of  said  company,  a  contractor,  or  sub- 
contractor, or  agent  of  said  company,  and 
that  such  wages  are  due,  and  the  lien  given 
by  this  act  is  sought  to  be  enforced,  it  shall 
be  the  duty  of  the  court  having  jurisdiction 
to  try  the  same  to  render  judgment  for  the 
amount  of  wages  found  to  be  due,  and  to  ad- 
judge and  order  said  railroad  and  equip- 
ments, or  so  much  thereof  as  may  be  neces- 
sary, to  be  sold  to  satisfy  said  judgment.  lu 
all  suits  of  this  kind  it  shall  not  be  necessary 
for  the  plaintiff  to  make  other  lienholders 
defendants  thereto,  but  such  lienholders  may 
Intervene  and  become  parties  thereto,  and 
have  their  respective  rights  adjusted  and  de- 
termined by  the  court.    Sec.  3.  Suits  by  me- 


chanics, laborers,  and  operatives,  tm  ibeir 
wages  due  by  railroad  companies,  may  be  in- 
stituted and  prosecuted  in  any  county  in  this 
state  where  such  labor  was  performed,  or  in 
which  the  cause  of  action  or  part  thereof  ac- 
crued, or  in  the  county  in  which  the  princi- 
pal oiHce  of  such  railroad  company  is  situ- 
ated, and  in  all  such  suits  service  of  process 
may  be  made  in  the  manner  now  required  by 
law.  Sec.  4.  The  lien  created  by  this  act 
shall  cease  to  be  operative  in  twelve  months 
after  the  creation  of  the  lien,  if  no  step  be 
sooner  taken  to  enforce  it" 

On  the  15th  of  May,  1882.  the  Bio  Grande 
&  Pecos  Bailway  Company,  a  Texas  corpora- 
tion, made  a  mortgage  to  the  Mercantile 
Trust  Company  of  the  state  of  New  York,  a 
New  York  corporation,  covering  all  the  prop- 
erty, real  and  personal,  of  the  Texas  corpora- 
tion. Including  its  franchises,  lands,  railways, 
and  other  property,  to  secure  $600,000  of 
coupon  bonds  issued  by  it,  dated  June  1, 
1882,  payable  in  SO  years,  and  bearing  semi- 
annual interest  at  the  rate  of  6  per  cent., 
per  annum.  On  or  prior  to  the  27th  ofS 
March,  1884,  A.  W.  Wilcox*  presented  ape-» 
tition  to  the  district  court  of  the  county  of 
Webb,  in  the  state  of  Texas,  subscribed  and 
sworn  to  by  him  before  the  clerk  of  that 
court,  in  the  words  following:  "The  State  of 
Texas,  County  of  Webb.  To  the  Hon.  the 
District  Court  of  Webb  County:  The  peti- 
tion of  A.  W.  Wilcox,  who  resides  in  the 
county  of  Webb  and  state  of  Texas,  com- 
plaining of  the  Bio  Grande  &  Pecos  B.  B. 
Co.,  a  corporation  duly  incorporated  under 
the  laws  of  the  state  of  Texas,  and  operating 
its  lines  through  the  county  of  Webb,  where 
it  has  its  principal  offices,  represents  that 
heretofore,  to-wit,  on  the  12th  day  of  Janu- 
ary, 1884.  the  said  defendant,  in  considera- 
tion of  the  payment  of  claims  for  labor  on 
said  defendant's  B.  B.,  executed  and  deliv- 
ered to  your  petitioner  a  certain  promissory 
note  (see  note)  for  the  sum  of  fifty-five  hun- 
dred and  twenty-six  78-100  dollars,  with  in- 
terest, 10  per  cent.,  whereby  defendant  prom- 
ised and  became  liable  to  pay  your  petitioner 
the  said  note,  with  interest,  according  to  the 
tenor  thereof.  Your  petitioner  represents 
that  he  is  the  owner  and  holder  of  said  note^ 
and  that  defendant  has  failed  and  refused  to 
pay  the  said  note,  though  thereto  requested, 
to  petitioner's  damage.  Wherefore  he  prays 
for  judgment  for  his  debt  and  interest,  and 
damages,  and  foreclosure  of  his  lien  on  de- 
fendant's railroad  and  equipments."  The 
promissory  note  referred  to  in  said  petition 
was  as  follows:  "Laredo,  Texas,  January 
12th,  1884.  The  Bio  Grande  and  Pecos  Bail- 
way  Company,  for  value  received,  hereby 
promises  to  pay  A.  W.  Wilcox,  or  bearer,  on 
demand,  the  sum  of  fifty-five  hundred  and 
twentj-six  78-100  dollars  for  services,  and 
for  amounts  advanced  on  claims  for  labor 
performed  in  the  construction  and  mainte- 
nance of  the  Bio  Grande  and  Pecos  Bailroad, 
with  interest  at  ten  per  cent,  per  annum  un- 
til paid,  and  upon  default  in  payment  A.  S. 
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^MoLaQe  Is  hereby  authorized.  In  the  name  of 

*  the  said  Bio  Grande  and  Pecos  Bailrond  Com- 

*  pany,  to  confess  judgment  in  any  court* of 
competent  jurisdiction,  hereby  waiving  cita- 
tion and  service  tliereof .  The  Bio  Gbamde 
AND  Fkcos  Bail  way  Company.  By  A.  C. 
Hunt,  The  President.  [Corporate  Seal  of 
The  Bio  Grande  and  Pecos  Bailway  Com- 
pany.]" 

On  the  27tb  of  March,  1884,  the  district 
court  rendered  the  following  judgment:  "A. 
W.  Wilcox  vs.  The  Bio  Grande  &  Pecos  By. 
Go.  (435.)  This  day  came  plaintifl,  and  the 
defendant,  by  attorney  in  fact,  A.  S.  McLane, 
comes  and  says  that  he  cannot  deny  the  ac- 
tion of  the  said  A.  W.  Wilcox,  and  that  he 
is  justly  indebted  to  plaintiff  in  the  sum  of 
fifty-five  hundred  and  twenty-six  and  78-100 
dollars,  with  ten  per  cent,  interest  thereon 
from  the  12th  day  of  January,  1884,  and  it 
appearing  to  the  conrt  that  a  sufBcient  power 
of  attorney  has  been  filed  in  this  cause  au- 
thorizing A.  S.  McLane,  in  default  ot  pay- 
ment, to  confess  judgment  before  any  court 
of  competent  jurisdiction,  and  waiving  cita- 
tion and  service,  it  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  plaintiff,  A.  W. 
Wilcox,  have  and  recover  of  the  defendant, 
the  Bio  Grande  &  Pecos  Bailroad  Company, 
the  sum  of  fifty-five  hundred  and  twenty-six 
78-100  dollars,  with  ten  per  cent,  interest 
thereon  from  the  12th  day  of  January,  1884, 
for  which  execution  may  issue.  It  is  further 
ordered  by  the  court  that  the  plaintiff  have  a 
Uen  on  the  said  Bio  Grande  &  Pecos  Bailroad 
Company  and  its  equipments  to  secure  the 
payment  of  this  judgment,  and  that  said  rail- 
toad  and  its  equipments,  or  so  much  thereof 
as  may  be  necessary,  be  sold  to  satisfy  this 
judgment." 

On  the  14th  of  April,  1884,  0.  B.  Wright, 

a  citizen  of  Pennsylvania  and  a  holder  of 

n  9121,000  of  the  bonds,  the  interest  on  which, 

§due  December  1,  1883,  bad  not  been  paid, 

*  filed  a  bill  In  equity  in  the  circuit  court  of 
the  United  States  for  the  Western  district  of 
Texas,  against  the  railway  company  and  the 
Mercantile  Trust  Company,  setting  forth  that 
the  railway  company  was  the  owner  of  valu- 
able coal  lands  in  the  county  of  Webb,  and 
had  recently  constructed  a  railroad  from  San- 
to Tomas  to  Laredo;  that  the  business  of  the 
railway  was  that  of  a  railway  and  transpor- 
tation company,  and  of  a  miner  of  coal;  that 
recently  there  had  been  expended  a  large 
amount  of  money  in  opening  the  coal-beds, 
and  erecting  appliances  lor  mining  the  coal 
and  transporting  it  to  market;  that  the  prin- 
cipal business  of  the  railroad  was  the  trans- 
portation of  the  coal  thus  mined;  that  the 
value  of  the  assets  of  the  company  consisted 
largely  in  the  fact  that  the  coal-mines  and 
^e  railroad  were  owned  by  the  same  corpo- 
ration; and  that  any  separation  of  the  two 
properties  would  be  disastrous  to  the  cred- 
itors of  the  company,  and  would  lessen  ma- 
terially the  aggregate  value  of  the  two  prop- 
wties.  The  bill  then  set  forth  the  midcing 
^  the  bonds  and  the  mortgage,  and  the  in- 


terest of  the  plaintiff  In  the  bonds;  that  the 
company  had  recently  incurred  a  debt  of  be- 
tween $20,000  and  $40,000,  in  constructing 
and  equipping  the  railroad;  that,  under  the 
laws  of  Texas,  such  debt  was  entitled  to  a 
first  lien  on  the  road  and  its  franchises  and 
property,  in  preference  to  the  first  mortgage 
bondholders,  for  a  period  of  12  months  after 
its  completion;  that,  long  before  the  expira- 
tion of  12  months  from  such  completiout 
suits  were  brought  upon  many,  if  not  upon 
all,  "of  the  labor  and  material  claims  above 
mentioned,"  and  judgment  in  some  instances 
had  been  had  thereon,  on  which  executions 
had  been  issued  which  were  then  pending 
against  the  company,  and  under  which,  un- 
less some  relief  was  afforded  by  the  court  in 
which  the  bill  was  filed,  a  large  portion  of 
the  property  of  the  company  would  be  divert- 
ed by  sales  by  the  sheriff,  and  the  property 
be  thus  separated  and  its  aggregate  value 
impaired;  that,  in  addition  to  such  indebted- 
ness, there  was  outstanding  a  large  unsecured 
indebtedness,  on  which  suit  would  shortly  ha 
brought,  unless  the  property  were  put  into 
the  hands  of  a  receiver;  that  the  company* 
was  insolvent  and  unable  to  meet  the  inter-^ 
est  on  its  fixed  charges  or*its  ordinary  debts* 
and  obligations;  and  that  there  was  urgent 
necessity  for  the  interference  of  the  court,  to 
protect  the  property  from  suits  and  execu- 
tions, and  to  preserve  it  as  a  whole,  so  that 
its  business  might  continue  to  be  carried  on> 
and  its  income  and  assets  be  applied  to  the 
payment  of  its  debts  in  due  order,  for  the 
general  advantage  of  all  its  creditors,  and 
more  especially  to  enable  provision  to  be  made 
by  the  first  mortgage  bondholders  for  the  pay- 
ment of  the  obligations  held  by  laborers,  ma- 
terial-men, and  others,  who,  under  the  laws 
of  Texas,  were  entitled  to  a  lien  upon  the 
property  prior  to  that  of  the  first  mortgage 
bondholders.  The  prayer  of  the  bill  was  that 
the  rights  of  the  creditors  of  the  company 
might  be  ascertained  and  declared;  that,  as 
it  was  doubtful  whether  the  Mercantile  Trust 
Company  could,  uqder  the  laws  of  Texas, 
take  possession  of  the  mortgaged  property* 
the  court  would  appoint  a  receiver  to  take 
possession  of  it,  with  such  power  and  author- 
ity in  regard  to  the  preservation  and  use  of 
it  as  should  seem  best  adapted  to  protect  the 
interests  of  all  the  persons  concerned;  and 
for  general  relief.  The  bii  1  was  not  sworn  to. 
On  the  same  14th  of  April,  1884,  the  rail- 
road company  filed  an  answer,  signed  by  its 
president,  and  which  bad  been  sworn  to  by 
him  on  the  9th  of  April,  1884,  which  stated 
that  there  were  outstanding  a  large  number 
of  claims  for  work  and  labor  done  in  and 
about  the  construction  of  the  railroad  of  the 
company,  and  judgments  had  been  obtained 
on  some  of  the  claims,  on  which  executions 
had  been  issued,  and,  although  sales  under 
them  had  been  put  off  from  time  to  time,  porw 
tions  of  the  property  would  be  exposed  to  sale 
under  the  executions,  unless  prevented  by 
the  decree  of  the  court;  and  that  the  property 
of  the  compai^  would  be  irreparably  iniurad 
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by  any  separation  of  its  coal  and  railway 
properties,  tlie  two  being  both  necessary  for 
tlie  transaction  of  its  business  of  mining  coal 
and  transporting  it  to  marlset.  Tbe  company 
submitted  itself  to  the  decree  of  the  court. 
On  tbe  same  14th  of  April,  1884,  an  order, 
signed  by  the  circuit  judge,  entitled  in  the 
e  canse,  was  filed,  which  stated  that  on  the  9th 
S  of  April.  1884,  tbe  case  was  heard  on  a  mo- 

*  Uon*tor  tbe  appointment  of  a  receiver,  on 
bill  and  afBdavits,  the  plaintiff  and  the  com- 
pany appearing.  By  the  order,  one  Smith 
was  appointed  receiver  of  the  company  and 
of  its  franchises  and  all  its  property.  The 
order  anthorlzed  the  receiver  to  run  and  op- 
erate tbe  railway,  to  preserve  the  property, 
to  continue  the  mining  operations,  and  sell 
the  coal  already  mined  or  to  be  mined,  and 
out  of  the  proceeds  to  pay  wages,  current  ex- 
penses, and  Interest.  It  also  directed  tbe  re- 
ceiver to  ascertain  and  report  tbe  condition 
of  tbe  property  and  of  the  debts  cbarged 
tbereon  or  owing  by  the  company,  and  di- 
rected that,  upon  presenting  such  report,  he 
be  authorized  to  borrow  money  to  pay  tbe 
running  expenses  of  tbe  company,  and  to 
settle  and  pay  off  liens  prior  to  the  first  mort- 
gage bonds,  and  all  other  expenses  incurred 
by  him,  Indnding  his  own  compensation  as 
receiver,  and  to  issue  receiver's  certificates 
for  the  same,  in  such  form  and  amounts  as 
should  be  from  time  to  time  authorized  by 
the  court. 

On  the  lltb  of  June,  1884,  the  court  made 
an  order  directing  tbe  receiver  to  prepare  cer- 
tificates In  a  form  given  in  tbe  order,  to  an 
amount  not  exceeding  $25,000,  which  certifi- 
cates, together  with  such  further  like  certifi- 
cates as  might  be  thereafter  authorized  by  tbe 
court,  tbe  order  stated  should  be  a  first  and 
exclusive  lien  upon  all  the  property  of  the 
company,  prior  to  any  other  liens  thereupon, 
each  certificate  to  tje  for  $1,000,  with  interest 
at  the  rate  of  8  per  cent,  per  annum,  and 
payable  out  of  any  surplus  money  in  the 
bands  of  tbe  receiver  after  paying  the  run- 
ning expenses  of  the  company ;  that  be  might 
dispose  of  tbe  certificater^t  not  more  than  1 
per  cent,  discount;  and  that,  after  exhaust- 
ing the  receipts  of  the  railroad,  he  should 
pay  out  of  the  proceeds  of  tbe  certificates  (1) 
the  running  expenses  of  the  company  which 
had  accrued  since  his  appointment  as  re- 
ceiver, including  tbe  expenses  of  the  first 
mortgage  bondholders  in  obtaining  his  ap- 
pointment; and  (2)  out  of  tbe  balance  re- 
maining pay  so  much  of  tbe  debts  of  the 
company  as  might  be  reported  by  the  master 
and  approved  by  the  judge,  taking  an  assign- 
^ment  of  the  claims  to  himself  as  receiver 
g  That  order  also  appointed  a  master  to  report 

*  upon  all  claims*which  should  be  presented  to 
him  after  the  publication  by  him  of  a  notice 
calling  on  all  persons  having  or  asserting 
any  claims,  by  judgment  or  otherwise,  prior 
to  tbe  first  mortgage  bonds,  or  entitled  to  a 
preference  in  payment  out  of  tbe  proceeds  of 
the  road,  to  present  and  file  the  same  with 
him. 


On  the  24th  of  June,  1884,  under  that  or- 
der, the  said  A.  W.  Wilcox  filed  with  the 
master  the  following  claim :  "A  judgment  of 
the  district  court  of  Webb  county,  Tex.,  ren- 
dered March  27th,  1884,  in  cause  No.  435,  in 
favor  of  the  said  A.  W.  Wilcox  against  the 
said  Rio  Grande  &  Pecos  Railway  Company, 
for  $5,526.78,  with  ten  per  cent,  interest 
thereon  from  January  12,  1884,  and  declar- 
ing and  establishing  a  lien  on  said  Rio 
Grande  &  Pecos  Railway  and  its  equipments, 
to  secure  tbe  payment  of  said  judgment,  and 
directing  tbe  said  railway  and  Its  equip- 
ments, or  so  much  thereof  as  may  be  neces- 
sary, to  be  sold  to  satisfy  the  said  judgment, 
as  will  more  fully  appear  by  a  duly-certlBed 
copy  of  said  judgment  hereto  annexed, 
raarlced  ■  Exhibit  A,'  and  made  a  part  hereof. 
The  lien  declared  in  said  judgment  is  based 
upon  money  due  by  the  said  Rio  Grande  & 
Pecos  Railway  Company  to  mechanics,  la- 
borers, and  operatives  who  performed  labor 
in  the  constructing  and  repairing  and  operat- 
ing said  railway,  and  thereby  under  the  laws 
of  Texas  acquired  a  lien  prior  to  all  others, 
and  that  said  claims  so  constituting  a  prior 
lien  were  bought  by  tbe  said  A.  W.  Wilcox, 
and  tbe  said  Rio  Grande  &  Pecos  Railway 
Company  acknowledged  the  existence  there- 
of, and  promised  to  pay  the  same  by  its  obli- 
gation and  note  of  date  January  12th,  1884, 
upon  which  obligation  and  note  tbe  said 
judgment  was  rendered.  Tbe  said  judg- 
ment is  unreversed  and  remains  in  full  force. 
And  the  said  A.  W.  Wilcox  claims  that  hia 
said  lien,  established  by  said  judgment  bo- 
fore  tbe  Institution  of  this  suit  or  the  ap- 
pointment of  a  receiver,  is  prior  to  tbe  first 
mortgage  bonds,  and  is  entitled  to  preference 
of  payment  out  of  the  earnings  and  proceeds 
of  said  railway,  and  will  apply  to  this  court 
for  such  appropriate  orders  as  will  secure 
prompt  payment."  The  claim  was  sworn  to 
by  Wilcox  on  the  23d  of  June,  1884.  ,< 

The  master  filed  his  report  upon  the  claims,  g 
and  among  them*the  claim  of  Wilcox,  on  tbe* 
27th  of  September,  1884.  By  that  report  it 
appears  that  Wright,  the  plaintiff  in  this 
suit,  filed  objections  liefore  tbe  master  to  the 
allowance  of  the  claim  of  Wilcox,  on  these 
grounds:  (1)  That  the  judgment  In  favor 
of  Wilcox  in  the  district  court  of  the  county 
of  Webb  was  obtained  by  fraud  and  collusion 
between  Wilcox  and  the  president  of  the 
company.  (2)  That  the  note  was  without 
consideration  and  fraudulent.  (3)  That,  for 
the  purpose  of  defeating  the  lien  of  tbe 
mortgage,  Wilcox  falsely  represented  to  the 
district  court  that  the  note  was  for  services 
and  for  amounts  advanced  on  claims  for 
labor  performed  In  the  construction  and 
maintenance  of  the  railroad,  and  that  it  was 
entitled  to  a  lien  prior  to  all  others  to  secure 
its  payment;  that  he  was  not  entitled  to  any 
lien;  that  be  performed  no  services  and 
owned  no  claims  which  entitled  him  to  such 
lien;  that  any  lien  was  barred  by  the  limita- 
tion of  one  year;  that  the  act  of  tbe  president 
of  the  company  In  making  the  note  and  in 
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anthorlzing  the  confession  of  the  Jydgment 
was  ultra  vires;  and  that  the  company  was 
not  indebted  to  Wilfox  by  reason  of  the  note, 
and  It  was  without  consideration.  The  paper 
containing  the  objections  also  stated  that 
Wright  had,  on  the  19th  of  July,  1884,  filed 
his  suit  against  Wilcox,  in  the  district  court 
of  the  county  of  Webb,  to  set  HSide  and  annul 
the  said  judgment  on  account  of  the  acts  of 
collusion  and  fraud  in  procuring  the  same, 
and  that  such  suit  was  still  pending.  It 
also  appears  by  the  report  of  the  master  that 
Wilcox  introduced  before  the  master,  as  evi- 
dence in  support  of  his  claim,  a  copy  of  his 
petition  to  the  district  court  of  the  county  of 
Webb,  a  copy  of  the  promissory  note,  and  a 
copy  of  the  judgment  of  March  27, 1884,  and 
that  other  evidence  was  put  in  by  the  re- 
spective parties,  Wilcox  and  Wright.  The 
master  reported  that  the  note  included 
amounts  which  were  not  secured  by  a  lien 
under  the  state  act  of  1879,  as  well  as 
amounts  which  were.  The  conclusion  of  the 
master  was  that  Wilcox  had  a  valid  claim 
against  the  company  for  85,526.78.  with  10 
per  cent,  interest  from  January  12,  1884, 
but  that  he  had  no  lien  prior  to  that  of  the 
first  mortgage  bondholders.    On  the  6th  of 

B  October,  1884,  Wilcox  filed  exceptions  to  the 

S  report. 

^  •  On  the  7th  of  October,  1884,  the  Mercan- 
tile Trust  Company  was  duly  removed  from 
its  office  as  trustee  under  the  mortgage,  and 
William  S.  Hassall,  of  Philadelphia,  was  ap- 
pointed trustee  in  its  place.  By  an  order  of 
the  court,  the  bill  was  dismissed  as  to  the 
Mercantile  Trust  Company,  and  Hassall,  as 
trustee,  was  joined  as  plaintiff  with  Wright; 
and  a  decree  was  entered  by  consent,  on  the 
20th  of  October,  1884,  providing  for  a  sale 
of  the  property  at  auction  by  the  trustee, 
which  was  modi  fled  by  a  further  decree  made 
December  10, 1884,  directing  the  sale  of  the 
property  free  from  all  Hens,  for  a  sum  not 
less  than  $100,000,  which  sum,  it  was  stated, 
would  cover  the  amount  of  the  receiver's  cer- 
tificates and  of  the  claims  reported  by  the 
master.  The  sale  was  made,  and  the  prop- 
erty was  purchased  by  Wright  for  the  sum 
of  $100,000.  On  the  19th  of  May,  1885.  a 
decree  was  made  confirming  the  sale  and  al- 
lowing certain  claims  as  liens  prior  to  the 
lien  of  the  mortgage,  and  among  them  the 
Claim  of  A.  W.  Wilcox,  for  the  sum  of 
$5,526.78,  with  interest  at  8  per  cent,  per 
annum  from  the  day  of  the  contracting  of 
the  lien,  such  amount  to  be  paid  after  the 
payment  of  the  receiver's  certificates,  and 
before  any  payment  to  the  bondholders.  On 
the  18tb  of  June,  1885,  Hassall,  as  trustee, 
appealed  to  this  court  from  such  decree,  but 
the  appeal  was  dismissed  as  to  all  the  claim- 
ants but  Wilcox.  Hassall  v.  Wilcox,  115 
U.  8.  598.  6  Sup.  Ot.  JElep.  189, 


the  superior  lien  of  Wilcox  is  claimed  was 
passed  in  1879,  prior  to  the  making  of  the 
mortgage  in  1882,  and  although  Wilcox 
brought  his  suit  and  obtained  his  judgment 
v.98.0 — S8 


in  the  state  court  prior  to  the  filing  of  the 
present  bill,  we  do  not  think  it  Citn  be  held 
that  the  trustee  under  the  mortgage  or  the 
bondholders  were  bound  by  that  judgment 
rendered  in  a  suit  to  which  they  were  not 
made  parties.  Although  tliey  had  a  right  to 
intervene  in  that  suit,  they  were  not  obliged 
to  do  so,  nor  was  Wright  obliged  to  prose- 
cute the  suit  which  he  brought  in  the  state 
court.  They  had  a  right  to  come  into  the 
circuit  court  of  the  United  States  to  contest 
the  priority  of  Wilcox's  lien,  and,  as  his 
claim  originated  after  the  mortgage  was^ 
made,  compel  him  to  prove  affirmatively  ing 
that  court  the  existence  and  priority*of  bis* 
lien,  under  the  statute  of  Texas.  He  under- 
took to  do  so,  but  the  master  reported  that 
he  found,  from  the  evidence,  that  the  note 
on  which  the  judgment  was  predicated  in- 
cluded amounts  not  secured  by  a  lien  under 
the  act  of  1879,  as  well  as  amounts  for  which 
a  lien  was  given  under  that  act,  and  that 
Wilcox  had  no  lien  prior  to  the  first  mort- 
gage bondholders.  On  exceptions  by  Wil- 
cox, the  circuit  court  sustained  bis  excep- 
tions, and  awarded  him  a  lien  with  the  prior- 
ity he  claimed,  for  the  full  amount  of 
$5,526.78,  with  interest.  We  do  not  think 
the  evidence  before  the  master  sustained  the 
lien  for  the  whole  of  that  amount. 

One  of  the  exceptions  taken  by  Wilcox  to- 
the  master's  report  was  that  the  master  had, 
by  his  finding,  nullified  the  legal  force  and 
effect  of  the  judgment  of  the  state  court. 
The  circuit  court  may  have  proceeded  on  that 
ground  in  its  decree.  But  we  do  not  think 
that  the  proceeding  in  the  state  court  can  be 
sustained  as  one  in  rem.  It  is  essential  to. 
such  a  proceeding  that  there  should  at  least 
be  constructive  notice,  by  some  form  of  pub- 
lication or  advertisement,  to  adverse  claim- 
ants, to  appear  and  maintain  their  rights,  be- 
fore a  judgment  in  such  a  proceeding  can 
operate,  even  aaprimafaeie evidence.  Wind- 
sor V.  McVeigh,  93  U.  8.  274,  278,  279.  In 
the  present  case,  no  notice,  either  personal  or- 
constructive,  was  provided  for  by  tlie  Texas- 
statute,  or  was  given  to  the  other  lien-hold- 
ers. The  claim  of  Wilcox  was  presented  be- 
fore the  master  and  the  circuit  court  as  s^ 
claim  founded  wholly  on  his  judgment,  and 
on  the  statute  of  Texas,  and  not  as  a  claim, 
arising  on  the  principle  adjudged  in  Trust 
Co.  T.  Morrison,  125  U.  8.  591,  8  Sup.  Ct. 
Kep.  1004,  or  that  acted  on  in  the  case  of 
Fosdick  V.  Schall,  99  IT.  S.  235,  and  the  cases 
which  followed  it;  and  no  facts  are  shown  to 
sustain  it  as  a  claim  founded  on  anything 
but  the  statute  of  Texas.  The  appellant  claims 
that  the  evidence  before  the  msister  shows 
that  only  $382.21  of  Wilcox's  claim  consists 
of  items  for  which  the  statute  of  Texas  gives 
a  lien.  But  as  the  master,  though  saying^, 
that  the  note  included  amounts  for  which  a^. 


Although  the  statute  of  Texas  under  which  lien  was  given  under  the  act,  did  not  attempt 


to  state  what  was  the  total  of  such  amounts, 
it  is  proper  that  the  decree  should  be  re- 
versed, and  the  case  be  remanded  to  the  cir- 
cuit court,  with  a  direction  to  allow  a  re-ex-- 
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aminatlon  of  the  claim  of  "Wilcox  before  a 
master,  on  the  same  and  further  proofs,  if 
desired;  and  it  is  so  ordered. 


(130  U.  8.  605) 

KiLBOXTRN  et  al.  r.  SimDEBLAin)  et  al. 
(No.  188.)    ScNDEBLAND  et  cH.  V.  KH/- 
BOUBN  et  ai.    (No.  261.)    Sundsbland 
«.  EiLBOUBN  et  al.    (No.  262.) 
(April  23, 1889.) 

L  Eqcitt — JimisDionoN — ^Watvbr  o»  Objsotios. 
PlaintifFs,  who  were  engaged  in  speculating 
in  real  estate,  agreed  to  entrust  tlie  negotiations 
lor  and  the  parohase  of  snoh  real  estate  as  they 
might  elect  to  acquire  to  defendants,  real-estate 
agents,  who  agreed  to  giye  to  plaintiffs  their 
best  judgment  knowledge,  and  experience  in 
the  selection  of  property  for  purchase,  and  in  all 
cases  negotiate  for  the  purchase  of  any  property 
at  the  lowest  figure  obtainable  from  the  owner, 
and  after  obtaining  such  figure  advise  plaintiffs 
as  to  the  desirability  of  its  purchase.  The  bill 
in  equity  alleged  the  parohase  of  several  tracts, 
and  charged  fraud  on  the  part  of  defendants,  in 
that  they  failed  to  report  to  plaintifCs  the  lowest 
figures  at  which  the  property  was  obtainable, 
and  also  that  defendants  nad  a  large  amount  of 
plaintiSs'  money  on  hand  which  they  had  wrong- 
lolly  appropriated.  Defendants,  without  ob- 
jecting to  the  jurisdlotlon,  answered,  denying 
the  fraud,  and  setting  up  a  counter-claim  for 
services  performed.  There  had  been  several 
changes  both  in  defendants'  andplaintifls'  firms, 
and  the  accounting  before  the  adiustment  of  the 
various  Interests  was  apparently  complicated. 
Held,  that  it  was  too  late,  after  the  evidence  had 
been  talcen,  to  object  to  the  jurisdiction  on  the 
ground  that  plaintlfts  had  an  adequate  remedy 
at  law. 

S.  Saks— Pabtixb. 

Plaintiffs'  firm  had  originally  consisted  of  B., 
H..  and  W.  W.  sold  aU  his  interest  to  S.,  evi- 
denced by  a  bill  of  sale,  and  subsequently  made 
a  more  formal  assignment.  All  of  wis  was  done 
with  the  knowledge  of  defendants.  W.  entered 
appearance  in  the  action,  and  disclaimed  all  in- 
terest in  the  proceedings.  Held,  that  he  was 
not  a  necessary  party  to  the  cause. 

8.  SAXB— AOOOUNTINa— PRINOIPAI.  AHD  AttBNT. 

Defendants,  before  their  agreement  with  plain- 
tiffs, had  bargained  for  a  tract  of  land  for  $10,000. 
This  tract  they  offered  to  plaintiffs  at  185,000, 
without  disclosing  the  fact  that  they  were  the 
owners,  which  offer  was  accepted.  Held  that, 
while  they  ought  to  have  disclosed  their  relation 
to  it,  yet  as  their  contract  did  not  give  plaintiffs 
the  benefit  of  existing  contracts,  and  as  the  lat- 
ter were  willing  to  accept  the  tract  at  those  fig- 
ures, defendants  cannot  be  required  to  account 
for  the  $25,000. 

4.  Same. 

The  failure  of  defendants  to  account  to  a  real- 
estate  association,  for  which  one  of  the  partners 
was  a  trustee,  for  the  whole  amount  received 
from  plaintiffs  for  the  purchase  of  land  belong- 
ing to  the  association,  cannot  be  taken  into  con- 
sideration in  this  accounting,  in  the  absence  of 
an  agreement  by  defendants  to  share  with  plain- 
tiffs the  benefits  of  all  their  contracts  with 
others. 

5.  Sake — ^Laches. 

Plaintiffs  having  moved  with  sufBdent  prompt- 
ness on  discovering  the  fraud,  defendants  cannot 
charge  them  with  laches,  because  they  reposed 
confidence  in  defendants,  and  thus  neglected  to 
avail  themselves  of  some  sources  of  knowledge 
they  might  have  sought, 

FcBLD,  J.,  dissenting. 

Appeals  from  the  Supreme  Court  of  the 
District  of  Columbia. 

In  1872,  Thomas  Sunderland,  Curtis  J. 
Hillyer,  and  William  M.  Stewart  associated 


themselves  for  the  purchase  and  sale'of  real* 
estate  in  the  city  of  Washington  by  way  of 
investment  and  speculation.  Hallet  Eil- 
bourn,  James  M.  Latta,  and  John  F.  Olm- 
stead  were  carrying  on  business  at  that  time 
in  Washington  as  real-estate  agents,  in  part- 
nership, under  the  flrm-name  of  Kilbourn  k 
Latta,  and  they  were  employed  as  their 
agents  by  Sunderland,  Hillyer,  and  Stewart. 
Within  a  period  of  a  few  weeks  Sunderland, 
Hillyer,  and  Stewart  had  purchased  property 
through  Kilbourn  &  Latta  at  a  cost  of  sev- 
eral hundred  thousand  dollars.  Sunderland's 
interest  in  the  purchases  was  one-half.  Hill- 
yer's  one-quarter,  and  Stewart's  one-quar- 
ter; and  soon  afterwards,  and  in  the  same 
year,  Stewart  sold  out  his  interest  to  Sunder- 
land. In  addition  to  these  joint  purchases, 
Sunderland  purchased  for  himself  in  the 
same  way  to  a  large  amount.  Two  suits  ia 
equity  in  reference  to  the  dealings  betweea 
the  parties  had  been  commenced  in  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Indiana  against  Latta  alone,  and  as 
a  partner  of  Kilbourn  &  Latta, — one  on  be- 
half of  Sunderland  and  Hillyer,  and  the  other 
on  behalf  of  Sunderland  alone, — in  which 
process  was  served  on  Latta,  but  not  on  Kil- 
bourn or  Olmstead.  Subsequently  the  orig- 
inal bill  in  this  cause  was  filed  in  the  su- 
preme court  of  the  District  of  Columbia,  and 
a  stipulation  was  entered  into,  whereby  the 
subject-matter  of  the  causes  in  Indiana  was 
transferred  to  the  litigation  here,  and,  b/ 
amendments  made  in  pursuance  of  the  stipu- 
lation, all  the  controversies  were  consoli- 
dated into  this  suit;  the  bill  as  amended 
seeking  relief  in  favor  of  Hillyer  and  Sun- 
derland as  against  E^ilbourn,  Latta.  and  Olm- 
stead, and  as  against  Latta  alone,  and  ia 
favor  of  Sunderland  as  against  the  three,  and 
also  as  against  Latta  individually.  And  the 
answers  of  Kilbourn  and  Olmstead,  and  the 
several  answer  of  Latta,  put  in  issue  all  the 
causes  of  action,  respectively.  The  original 
bill  was  filed  June  9,  1881,  and  the  amend- 
ments March  22, 1882.  During  the  proceed- 
ings, Stewart,  who  had  not  been  made  a  parly 
In  terms,  entered  his  appearance,  and  filed  a 
disclaimer.  The  original  bill  and  amend- 
ments alleged  an  arrangement  between  Sun- 
derland, Hillyer,  and  Stewart  for  the  pur-^ 
chase  of  real  estate,  and  charged  that  Kil-g 
bourn  &  Latta  were  employed*as  the  agents* 
of  complainants  and  Stewart  to  make  for 
them  the  proposed  purchases,  under  an  agree- 
ment set  out  by  the  complainants  as  follows: 
"That  the  plaintiiTs  and  the  said  Stewart 
should  intrust  unto  said  firm  as  their  agents 
aforesaid  the  negotiation  for  and  the  pur- 
chase of  such  real  estate  in  the  said  quarter 
of  the  said  city  as  the  plaintiffs  and  the  said 
Stewart  might  elect  to  acquire;  that  they 
should  furnish  unto  the  said  firm,  when  by 
the  same  thereunto  required,  such  sums  of 
money  as  might  be  requisite  for  the  acquisi- 
tion of  the  property,  and  that  the  plaintiffs 
and  the  said  Stewart  should  pay  unto  the 
said  firm,  upon  the  purchaseis  to  be  made  by 
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■a!d  firm  on  their  account,  a  reasonable  com- 
pensation, bj  way  of  commission,  when  and 
in  case  the  said  firm  shonld  make  no  charge 
by  waj  of  commission  against  the  vendors  of 
the  property,  but,  in  case  any  such  charge 
shotdd  be  made  by  the  said  firm  against  the 
yendors,  that  then  the  plaintiffs  and  the  said 
Stewart  should  pay  unto  the  said  Arm  no 
commission  whatever;  that  the  said  firm,  in 
consideration  of  so  being  intrusted  with  the 
purchase  of  such  real  estate  and  of  the  com- 
missions which  it  might  derive  upon  such 
purchases,  should  ascertain  and  point  out 
unto  the  plaintiffs  and  the  said  Stewart  such 
lots  and  parcels  of  land,  in  the  said  section 
of  the  said  city,  as  in  the  Judgment  of  the 
said  firm  might  be  most  advantageously  ac- 
quired by  the  plaintiffs  and  the  said  Stewart; 
that  the  said  firm  should  advise  and  counsel, 
to  the  best  of  its  judgment,  knowledge,  and 
experience,  the  plaintiffs  and  the  said  Stew- 
art in  respect  of  the  purchase  of  any  particu- 
lar parcel  of  land  within  the  said  section 
which  they,  on  their  own  motion,  might 
suggest  to  the  said  firm  as  desirable  to  be 
purchased  on  their  account,  and  that  in  any 
and  all  cases  the  said  firm  should  negotiate 
for  the  purchase  of  any  real  property  to  be 
acquired  on  account  of  the  plaintiffs  and  the 
said  Stewart  at  the  lowest  possible  rate  at 
which  it  could  be  obtained  from  the  owner, 
and,  after  ascertaining  the  price  at  which 
any  such  property  might  be  obtained  from 
the  owner,  should  fairly  and  to  the  best  of 
the  knowledge  and  ability  of  the  said  firm 
Inform  the  plaintiffs  and  the  said  Stewart 
g  whether  the  said  price  was  such  as  to  render 
•  tbeir'acqnlsitlon  of  the  property  desirable, 
and  recommend  to  them  whether  tiiey  should 
purchase  the  property  or  not;  that,  if  the 
plaintiffs  and  the  said  Stewart  consented  to 
such  purchase,  the  same  should  be  made  on 
their  account  by  the  said  firm,  and  that  upon 
receiving  at  its  request  from  the  purchasers 
the  cash  required  in  the  first  instance,  and 
also  the  amount  of  deferred  payments  as  the 
same  might  become  payable,  the  said  firm 
should  make  due  settlement  with  the  vendor 
or  other  person  entitled  to  payment." 

It  is  averred  that  large  quantities  of  real 
estate  were  purchased,  and  that  as  to  each 
purchase  Eilbourn  &  Lalta  represented  that 
ih^  had  negotiated  with  the  owner  and  ob- 
tained the  lots  at  the  lowe<>t  price,  and  that 
the  price  agreed  on  was  the  lowest  price  at 
which  the  property  could  be  obtained,  and 
that  complainants  relied  on  those  representa- 
tions; that  complainants  called  the  attention 
of  Eilbourn  &  Latta  to  square  No.  115,  and 
requested  Kilbourn  &  Latta  to  ascertain  the 
owner  and  price  thereof ;  that  thereafter  Eil- 
bourn &  Latta  informed  complainants  that 
♦65,000  was  the  lowest  price  at  which  the 
property  could  be  obtained,  and  advised  the 
purchase,  which  complainants  authorized, 
paying  S20,000  down,  which  was  represent- 
ed by  Kilbourn  &  Latta  to  be  required  by  the 
seller,  and  the  property  was  conveyed  to  Latta 
as  trustee  for  complainants;  that  these  rep- 


resentations were  false,  and  the  real  price, 
instead  of  being  965,000,  was  only  $40,000, 
and  the  cash  payment  required  only  $8,000, 
instead  of  $20,000;  that  such  representations 
were  made  for  the  purpose  of  cheating  com- 
plainants, and  obtaining  from  them  the  sum 
of  $25,000,  which  defendants  appropriated 
to  their  own  use;  that  the  real  facts  in  rela- 
tion to  these  purchases  were  not  discovered 
by  them  until  March,  1881;  that  complain- 
ants, about  the  same  time  and  in  substantially 
the  same  manner,  were  defrauded  in  refer- 
ence to  the  purchase  of  lot  17  in  square  158, 
the  purchase  price  being  put  at  $8,316,  when 
It  was  really  only  $5,000,  the  firm  of  Kil- 
bourn &  Latta  thereby  receiving  and  appro- 
priating $3,816;  that  Kilbourn  &  Latta  de- 
frauded complainants  out  of  the  following 
sums  through  the  acquisition  of  the  follow- 
ing pieces  of  property:  Square  155,  the  sume 
of  $5,319.55;  three  lots  in'square  158,  the* 
sum  of  $2,663.70;  in  square  156,  the  sum  of 
$22,973;  that  the  real  truth  as  to  the  last 
transaction  did  not  come  to  their  knowledge 
until  January  or  February,  1882:  that  after- 
wards the  property  purchased  and  two  other 
valuable  tracts  were  left  in  the  care  of  the 
firm  for  resale,  and  in  consideration  of  the 
probable  commissions  on  such  sales  the  firm 
agreed  that  it  would  keep  upon  its  books  the 
property,  look  after  the  payment  of  taxes, 
interest,  and  the  like,  and  disburse  the  funds 
therefor  without  any  charge;  that  prior  to 
January  1,  1873,  complainants  had  sent  to 
the  firm  some  $250,000,  and  on  December  31, 
1876,  Kilbourn  &  Latta  held  a  balance  in 
cash  due  to  complainants  of  not  less  than 
$20,000,  of  which  they  appropriated  $16,520 
to  their  own  use  for  the  care  and  manage- 
ment of  the  property  from  June,  1872;  that 
the  complainants  were  ignorant  of  said 
charges  until  June,  1878;  that,  being  in- 
formed in  1877  by  defendants  that  remittan- 
ces should  be  sent  to  Latta  for  disburse- 
ments, considerable  sums  were  sent  to  him, 
of  which  he  wrongfully  appropriated  the  sum 
of  $5,827.50;  that  Sunderland  individually 
purchased  several  parcels  of  real  estate 
through  Kilbourn  &  Latta  under  the  same 
agreement,  which  was  left  in  the  hands  of 
the  said  firm,  and  out  of  funds  of  his  in  their 
bands  the  firm  wrongfully  appropriated 
$5,973,  and  also  $l,O0U,  of  which  he  was  not 
informed  until  July,  1878;  and  tliat  defend- 
ant Latta  wrongfully  appropriated  $1,672  be- 
longing to  Sunderland,  of  which  the  latter 
was  ignorant  until  then. 

The  defendants  in  answering  denied  spe* 
cifically  any  such  agreement  as  that  alleged 
by  the  complainants;  averred  that  such  a 
contract  would  have  heen  void,  if  made;  in- 
sisted that  the  claims  were  stale  and  com- 
plainants guilty  of  laches;  and  set  up  the 
stiktute  of  frauds  and  the  statute  of  limita- 
tions, and  a  receipt  in  full  upon  an  account- 
ing. They  objected  that  Stewart  was  a  nec- 
essary and  indispensable  party,  averred  that 
their  charges  for  care  and  management  were 
just,  reasonable,  and  proper,  and  denied  all 
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allegations  of  fraud.    The  cause  was  ordered 

to  be  heard  by  the  general  term  in  the  first 

c  Instance,  and  that  court  rendered  a  decree 

2  January  9, 1885,  In  favor  of  the  complain- 

*  ants,  and  against  all  the*defendant3,  for  vh> 
rious  sums,  namely,  the  sum  of  $5,319.55 
for  profit  unjustly  and  Illegally  detained  by 
the  defendants  from  the  complainants,  aris- 
ing out  of  the  purchase  of  square  No.  155, 
and  also  for  the  sum  of  ^,316  in  respect  to 
profit  made  by  defendants  in  the  purchase  of 
lot  17  in  square  No.  158;  also  for  88,263.33 
for  overcharge  made  by  defendants  for  care 
and  management  of  complainants'  property; 
and  in  favorof  complainant  Thomas  Sunder- 
land, individually,  in  pursuance  of  the  stipu- 
lation of  the  parties  filed  in  the  cause  against 
all  of  the  defendants,  for  the  sum  of  $5,973.33 
for  overcharges  for  care  and  management  of 
property  belonging  to  Sunderland ;  and  also, 
in  pursuance  of  said  stipulation,  in  favor  of 
Sunderland  individually  against  Latta  indi- 
vidually, for  $1,672.85,  being  for  overcharges 
for  care  and  management;  and  also,  in  pur- 
suance of  said  stipulation,  in  favor  of  com- 
plainants against  Latta  individually,  for 
$2,838.92  for  overcharge  made  by  Latta  for 
'Care  and  management  of  their  property,  and 
for  $1,235.79,  money  retained  by  Latta  from 
complainants'  moneys  in  his  hands.  For  the 
opinion  of  the  court,  which  was  pronounced 
July  5,  1884,  see  Sunderland  v.  Eilboum,  3 
Mackey,  506.  Subsequently,  upon  petition 
for  rehearing,  the  first  decree  was  vacated 
and  a  second  rendered  January  22,  1885, 
awarding  to  complainants  against  defend- 
ants the  sum  of  $3,316;  and  also  the  sum  of 
$8,000  for  excessive  charges  for  care  and 
management;  and  also  in  favor  of  complain- 
ants and  against  Latta  Individually  of  $2,500. 
From  this  decree  an  appeal  was  taken  by 
the  defendants  jointly,  and  by  Latta  individ- 
ually, which  is  No.  188,  and  appeals  by  the 
complainants  jointly  and  by  Sunderland  in- 
dividuaUy,  which  are  Nos.  261  and  262. 

Enoch  Totten,  for  Kilboiirn  and  Olmstead. 
8.  Shelldbarger  and  /.  M.  Wilson,  for  Latta. 
M.  F.  Morris,  for  Sunderland.    /.  H.  Sal- 
40  *ton,  for  Hillyer. 

*  *Mr.  Chief  Justice  Fttller,  after  stating 
the  facts  as  above,  delivered  the  opinion  of 
the  court. 

It  is  argued  on  behalf  of  Eilboum,  Latta, 
and  Olmstead  that  Stewart  was  an  indispen- 
sable party  to  the  cause,  and  that  the  bill 
should  have  been  dismissed  because  he  was 
not  made  such.  Title  to  the  real  estate  pur- 
chased by  Sunderland,  Hillyer,  and  Stewart 
was  placed  in  Latta  in  trust  as  matter  of 
convenience,  and  it  appears  that  in  Decem- 
ber, 1872,  Stewart  sold  all  his  interest  to 
Sunderland,  evidencing  the  transaction  by  a 
memorandum  in  writing,  in  form  of  a  bill  of 
sale,  which  is  not  produced,  but  the  fact  is 
admitted  by  stipulation,  and  that  he  subse- 
^quently  executed  a  more  formal  assignment, 
£  which  is  given  in  the  record.    Stewart  testi- 

*  flea  that  Sunderland  "was.'with  the  knowl- 


edge and  consent  of  the  firm  of  Eilboum  & 
Latta,  substituted  in  my  place,  and  from  that 
day  I  ceased  to  have  any  interest  whatever 
in  the  transactions  or  business."  On  the  1st 
of  November,  1883,  the  appearance  of  Stew- 
art was  entered  by  counsel,  with  a  disclaimer 
"of  all  right  and  cause  of  action  on  bis  part 
against  the  defendants,  or  any  of  tbem,  on 
account  of  any  of  the  matters  set  forth  or 
involved  in  this  cause."  Under  these  cir- 
cumstances, we  regard  this  objection  as  un- 
tenable. 

The  point  is  also  pressed  that  the  remedy 
at  law  was  plain,  adequate,  and  complete, 
and  jurisdiction  in  equity  therefore  wanting. 
We  do  not  understand  counsel  to  repudiate 
the  stipulation,  or  to  suggest  multifarious- 
ness or  any  objection  arising  upon  the  rather 
unusual  mode  pursued  to  secure  a  conclusion 
in  four  cases  rolled  into  one.  but  to  contend 
that  the  determination  of  all  the  matters  in  is- 
sue belongs  on  the  law  side  of  the  court.  The  ' 
defendants  fully  answered  the  bill,  and  raised 
no  such  objection,  and,  the  cause  being  at  is- 
sue, and  evidence  tal<en,  it  was  ordered  on 
the  23d  of  February.  1833.  by  consent,  to  be 
beard  by  the  general  term  in  the  first  in- 
stance. On  the  24th  of  March,  1884,  the  de- 
fendant moved  to  dismiss  on  the  ground  of 
the  adequacy  of  the  remedy  at  law. 

We  have  had  occasion  recently  to  remark 
that  where  it  is  competent  for  the  court  to 
grant  the  relief  sought,  and  it  has  jurisdiction 
of  the  subject-matter,  this  objection  should 
be  taken  at  tlie  earliest  opportunity,  and  be- 
fore the  defendants  enter  upon  a  full  defense. 

Reynes  v.  Dumont,  130  U.  S. ,  ante,  486. 

By  stipulation  several  suits  had  in  effect  been 
consolidated  with  the  intention,  by  consent,  of 
adjusting  the  conflicting  claims  between  Sun- 
derland and  Hillyer  jointly  and  Sunderland 
alone,  and  Eilboum,  Latta,  and  Olmstead  and 
Latta  alone,  and  the  parties  had  proceeded  in 
their  pleadings  upon  that  theory,  and  taken 
all  tlie  evidence,  and  had  the  cause  set  down 
for  hearing.  It  is  then  suggested  that  Sun- 
derland and  Hillyer  and  Sunderland  cannot 
maintain  their  suit  in  equity,  but  must  be 
remitted  to  actions  at  law.  We  do  not  agree 
with  this  view.  The  jurisdiction  in  equity 
attaches  unless  the  legal  remedy,  both  in  re-^ 
spect  to  the  final  relief  and  tiie  mode  of  ob-g 
taiuing  it,*is  as  eflScient  as  the  remedy  which*, 
equity  would  confer  under  the  same  circum- 
stances. The  parties  stood  in  a  fiduciary  re- 
lation towards  each  other,  and,  in  the  course 
of  the  transactions  between  them,  from  30  to 
40  different  lots  of  ground  were  bought  for 
the  complainants  in  upwards  of  15  distinct 
purchases.  As  to  five  of  these  purchases 
fraud  is  specifically  charged.  A  considerable 
amount  of  complainants'  money  was  in  de- 
fendants' hands,  and  a  counter-claim  was  set 
up  by  them  in  relation  to  services  performed 
in  and  about  the  care  of  a  portion  of  the  prop- 
erty purchased;  services  covering  many  pay- 
ments for  taxes,  interest,  etc.,  making  of 
loans,  and  procuring  renewals,  receipts,  and 
advances.    The  transactions  were  all  parts 
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of  one  general  enterprise,  and  tbe  claims  of 
a  character  involving  trust  relations.  Before 
the  severance  of  the  connection  between  the 
parties,  Kilbonm  &  Latta  dissolved,  and  the 
amounts  due  from  Kilboum  &  Latta,  if  any, 
and  from  Latta  alone,  if  any,  to  Sunderland 
and  Hillyer  or  to  Sunderland,  and  the  offsets 
and  counter-claims  of  Kilboum  &  Latta  or  of 
Latta,  all  sprang  from  one  series  of  opera- 
tions, and  required  an  accounting  on  both 
sides,  and  that  accounting,  until  disentangled 
by  the  investigation  of  the  court,  was  ap- 
parently complicated  and  difflcult.  "There 
cannot  be  any  real  doubt  that  the  remedy  in 
«quity,  in  cases  of  account,  is  generally  more 
complete  and  adequate  than  it  is  or  can  be  at 
law,"  (1  Story,  Eq.  Jur.  §  450;)  and,  as  the 
remedy  at  law  in  the  case  in  hand  was  ren- 
dered embarrassed  and  doubtful  by  tbe  con- 
duct of  the  defendants,  and  fraud  has  in  eq- 
uity a  more  extensive  signiBcatlon  than  at 
law,  and.  as  charged  here,  involved  the  con- 
sideration of  tbe  principles  applicable  to  fidu- 
ciary and  trust  relations  between  the  parties 
throughout  the  period  of  their  connection, 
we  concnr  with  the  supreme  court  of  tbe 
District  in  sustaining  the  jurisdiction. 

Complainants  proceeded  upon  the  liability 
ot  tbe  defendants  to  account  for  the  unau- 
thorized appropriation  of  moneys  received  as 
complainants'  agents,  the  amount  of  which 
they  soQgbt  to  reduce  by  excessive  charges 
for  the  care  and  management  of  complain- 
« ants'  property;  and  also  for  certain  differ- 
£  ences  between  what  was  paid  by  complaln- 
*  ants  for  property  purcbaBeid*through  defend- 
ants at  one  price,  though  obtained  by  defend- 
ants at  another.  The  different  amounts 
claimed  are  sufficiently  set  forth  in  the  state- 
ment of  the  case.  By  the  decree  the  court 
awarded  in  favor  of  the  complainants  and 
against  all  the  defendants  the  sum  of  $3,316, 
as  received  from  complainants  in  tbe  pur- 
chase of  lot  17,  square  158,  under  circum- 
stances requiring  its  return,  and  tbe  sum  of 
•8,000  for  excessive  charges;  and  in  favor 
of  tbe  complainants  and  against  the  defend- 
ant Latta  the  sum  of  92,500  for  overcharges; 
and  disallowed  all  the  other  items.  The  cor- 
rectness of  these  allowances  and  disallow- 
ances is  questioned  upon  these  appeals,  re- 
spectively. We  affirm  the  conclusions  reached 
by  the  supreme  court  of  the  District  in  dis- 
posing of  the  various  amounts  alleged  to 
have  been  so  received  as  to  justify  a  decree 
against  tbe  defendants  in  respect  to  them. 

As  to  lot  Ko.  17,  in  square  Xo.  158,  the  di- 
rection of  the  complainants  to  the  defend- 
ants was:  "We  are  willing  to  give  50  cents 
a  foot  for  any  property  you  can  get  in  that 
square."  This  was  the  maximum  price,  and 
lot  17  at  that  rate  would  liave  amounted  to 
•8,316.  The  defendants  saceeded  in  pur- 
chasing it  for  $5,000,  and  then  charged  it  to 
the  complainants  at  the  maximum.  Clearly, 
the  money  so  received  must  be  accounted  for 
to  the  complainants,  from  whom  it  was  ob- 
tained by  a  violation  of  fiduciary  relations. 
The  claim  for  profits  on  square  156,  of  914,- 


601,  rests  on  different  ground.  That  prop- 
erty had  been  purchased  by  a  real-estate  as- 
sociation in  October,  1871,  for  speculative 
purposes,  and  conveyed  to  Kilboum  by 
Thomas  Young,  the  vendor,  as  trustee  for 
the  association.  Evidence  is  given  by  which 
it  is  attempted  to  show  that  Kilboum  &  Latta 
had  been  guilty  of  dereliction  of  duty  as  be- 
tween themselves  and  the  real-estate  asso- 
ciation, and  it  is  argued  that  they  did  not 
account  to  their  associates  in  that  concern  for 
their  half  of  the  profits.  But  with  all  this 
these  complainants  have  nothing  to  do.  The 
profits  which  Kilbourn  &  Latta  were  entitled 
to  as  between  themselves  and  the  real-estate^, 
association,  and  the  commissions  which  theyg 
received  from  the  latter,  can  hardly  be*  held* 
as  to  be  accounted  for  to  these  complainants, 
in  the  absence  of  an  agreement  that  the  ben- 
efit of  all  contracts  defendants  had  with  oth- 
ers should  be  shared  with  them.  As  to 
square  No.  115,  Kilboum  &  Latta,  before 
tlieir  connection  with  complainants,  bad 
made  an  offer  for  the  square,  which  was  ac- 
cepted; and,  while  the  title  was  being  put  in 
marketable  shape,  in  order  that  the  sale 
might  be  consummated,  their  agency  for  com- 
plainants was  entered  upon.  Kilboum  & 
Latta's  bargain  for  the  lot  was  840,000,  but 
there  was  no  agreement,  as  we  have  said  be- 
fore, that  the  complainants  should  have  the 
benefit  of  all  defendants'  outstanding  con- 
tracts, and,  as  they  were  contented  with 
their  purchase,  it  is  difflcult  to  see  upon 
what  ground  they  can  recover  here.  Tbe  re- 
lations between  the  parties  were  such  that 
Kilbourn  &  Latta  should  have  disclosed  tliat 
they  were  acting  as  principals  in  this  sale, 
but  the  complainants  suffered  no  pecuniary 
loss  for  want  of  such  disclosure,  since  they 
took  the  property  at  their  own  price.  Their 
remedy,  if  they  were  deceived,  lay  in  tlirow- 
ing  up  the  bargain,  but  they  did  not  do  so, 
and  could  not  treat  it,  as  is  well  said,  (3 
Mackey,  525,)  "as  a  contract  fulfilled  and  as 
a  contract  broken."  The  same  remarks  ap- 
ply to  square  155,  and  to  lot  10  in  square  No. 
158,  the  bargains  having  been  made  before 
the  sales  to  complainants;  and  as  to  lot  8, 
and  half  of  lot  9,  in  square  No.  158,  the  de- 
fendants deny  the  receipt  even  of  commis- 
sions. It  may  be  that  the  money  of  com- 
plainants enabled  the  defendants  to  obtain 
considerable  profits  in  several  ventures,  but 
the  case  made  affords  no  substantial  ground 
for  the  interposition  of  tbe  court  on  that  ao- 
count. 

In  relation  to  the  alleged  overcharges  for 
care  and  management,  the  services  rendered 
are  set  forth  in  the  opinion  of  the  supreme 
court  of  the  District  with  much  particularity, 
and  the  grounds  for  liberality  in  the  premises 
strongly  urged.  AVe  do  not  care  to  repeat  what 
has  been  so  well  stated  there.  Tbe  firm  of 
Kilboum  &  Latta  was  dissolved  December 
31, 1876,  in  possession  at  the  time  of  a  large 
amount  of  complainants'  money,  as  against 
which  charges  were  entered  on  the  firm's 
books   December  12,  1876,  for   "care  and 
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•  management"  from*  May,  1872,  of  the  prop- 
erty of  Sunderland  and  Hillyer,  of  916,526.67, 
and  of  the  property  of  Sunderland,  of 
$5,973.33.  Similar  charges  were  made  by 
Latta  after  the  dissolution,  against  Sunder- 
land and  Hillyer,  to  the  amount  of  $5,677.85, 
and  agaiuat  Sunderland,  of  91,672.85.  The 
court  found  the  complainants  entitled  to  re- 
recover  the  sum  of  (iS.OOO  against  all  the  de- 
fendants, and  the  sum  of  $2,500  against 
Latta  individually.  We  think  the  sum  of 
$1,285.77  should  also  be  allowed  against 
Latta.  His  account  with  Sunderland  and 
Hillyer  showed  a  balance  due  them,  June  20, 
1878.  of  $5,480.93,  and  his  account  with 
Sunderland  showed  an  indebtedness  from  the 
latter,  August  7,  1878,  of  $4,245.16,  and,  aa 
counsel  for  complainants  concede  the  propri- 
ety of  applying  this  sum  on  the  amount  due 
Sunderland  and  Hillyer,  a  balance  of  $1,235.77 
is  left,  for  which  Latta  should  account,  with 
interest  from  August  7,  1878.  The  court 
ruled  adversely  to  the  claim  of  Sunderland 
against  Latta,  for  overcharges,  of  $1,672.85, 
in  respect  to  services  rendered,  and  to  the 
claim  of  Sunderland  against  all  the  defend- 
ants for  $1,000  commission  on  sale  of  Stew- 
art's house.  We  accept  these  results,  but 
we  are  of  opinion  that  Sunderland  should  be 
awarded,  against  all  the  defendants,  a  por- 
tion of  the  $5,973.38  charged  for  services 
rendered  him,  and,  applying  the  rule  adopted 
by  the  District  supreme  court,  we  decide  that 
be  should  be  decreed  the  sum  of  $2,986.66  in 
respect  of  this  item,  with  interest  &om  De- 
cember 12, 1876. 

In  answer  to  the  defenses  of  laches  and 
limitation,  the  complainants  contend  that 
the  alleged  bad  faith  of  defendants  was  not 
discovered  by  them  until  a  short  time  t>efore 
the  bill  was  filed,  and  that  they  had  no  in- 
telligible information  of  the  excess  in  charges 
for  care  and  management  until  late  in  June, 
1878.  Beasonable  diligence  is  of  course  es- 
sential to  invoking  the  activity  of  the  court, 
but  what  constitutes  such  diligence  depends 
upon  the  facts  of  the  particular  case.  Where 
a  party  injured  by  fraud  is  in  ignorance  of 
its  existence,  the  duty  to  commence  proceed- 
f^ings  arises  only  upon  discovery,  and  mere 
g  submission  to  an  injury  after  the  act  inflict- 

•  ing  it  is  completed*cannot  generally,  and  in 
the  absence  of  other  circumstances,  take 
away  a  right  of  action,  unless  such  acquies- 
cence continues  for  the  period  limited  by  the 
statute  for  the  enforcement  of  such  right. 
De  Bussche  v.  Alt,  L.  B.  8  Ch.  Div.  286, 
314.  We  hold  that  the  complainants  moved 
with  sufficient  promptness  upon  discovering 
the  fraud,  and  that  although,  reposing  conQ- 
dence  in  their  agents,  they  may  have  neg- 
lected availing  themselves  of  some  source  uf 
of  knowledge  they  might  have  sought,  the 
defendants  canuot  be  allowed  to  say  that 
complainants  ought  to  have  suspected  them, 
and  are  chargeable  with  what  they  might 
have  found  out  upon  inquiry  aroused  by  such 
suspicion. 

And  we  are  satisfied  from  the  evidence 
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that  this  suit  was  commenced,  as  against  each 
and  all  the  defendants,  within  the  statutory 
period  after  information  of  the  charges  for 
care  and  management  reached  the  complain- 
ants, and  that  the  accounts  were  so  rendered, 
that  the  rule  of  acquiescence  ordinarily  ob- 
taining as  between  merchants  is  not  applica- 
ble here.  On  the  10th  of  September,  1878, 
Sunderland  gave  Latta  a  receipt  for  $2, 715.53 
as  "Beceived  of  Kilboum  and  Olmstead, 
on  account  of  the  late  firm  of  Eilbourn  & 
Latta,"  signed  "Sunderland  and  Hill- 
yer" and  "Thomas  Sundebland,"  that 
$2,715.58  being  the  amount  of  complainants' 
money  in  their  hands,  for  which  defendants 
admitted  their  liability,  and  this  is  resorted 
to  as  conclusive  evidence,  or  at  least  as  of 
persuasive  force,  npon  the  question  of  the 
alleged  overcharges.  In  view  of  the  form  of 
the  receipt  and  the  testimony  as  to  the  facts 
attending  its  being  signed,  we  do  not  attrib- 
ute that  weight  to  it  insisted  upon  by  coun- 
sel. 

We  need  not  discuss  the  evidence  bearing 
upon  the  alleged  contract  between  the  par- 
ties. Necessarily,  the  agent  for  the  buyer 
cannot  be  the  agent  for  the  seller  at  the  same 
time.  But  we  think  that,  under  the  plead- 
ings, the  stipulations,  and  the  evidence  a 
decree  was  properly  passed  below,  and  should 
not  be  disturbed  here  for  any  reason  arisinff 
upon  the  record  in  its  bearing  on  theoriginiu 
terms  of  the  arrangement,  nor  have  we  been 
convinced  by  the  earnest  argument  of  coun- 
sel for  complainants  that  the  setting  aside  of  ^ 
the  decree  first  rendered,  and  the  renditions 
of  another  decree  in  some  respects*  dlfteront," 
entitles  him  to  a  reversal,  as  the  court  had 
power  to  take  the  course  it  did,  and  upon  a 
consideration  of  the  whole  case  we  are  suffi- 
ciently satisfied  with  the  result,  excqit  in 
the  particulars  indicated.  The  decree  is  af- 
firmed, except  so  far  as  it  fails  to  allow  the 
sum  of  $1,235.77,  in  favor  of  Sunderland 
and  Hillyer  against  Latta  individually,  and 
also  the  sum  of  $2,986.66,  in  favor  of  Sun- 
derland against  Elilbourn,  Latta,  and  Olm- 
stead; and,  as  to  the  non-allowance  of  those 
sums,  it  is  reveraed,  with  directions  to  mod- 
ify said  decree  by  adding  them,  with  interest, 
in  conformity  with  this  opinion;  the  oostsof 
this  court  to  be  paid  by  Kilbourn,  Latta,  and 
Olmstead;  and  it  is  so  ordered. 

Field,  J.,  dissenting. 


an  V.  8.  i26) 

Shefhbbd  0.  Baltimobb  &  O.  B.  Go. 

(April  8, 1889.) 

1.  MuinOIPAI.    COBPOBATIONB  —  TAKIKO    StBEETS 

voa  Railroad  Purposbb. 

Rev.  St.  Ohio,  i  3383,  provides  that  a  munici- 
pal corporation  may  agree  with  a  railroad  com- 
pany as  to  the  terms  and  conditions  upon  which 
it  may  lay  Its  trades  on  a  street,  and  that,  If  un- 
able to  agree,  the  right  to  use  any  neoeaaary 
street  may  be  aoauired  as  U  it  were  private 
property;  but  farther  provides  that  the  owner 
of  property  lying  upon  or  near  to  the  ground  so 
used  may  recover  for  injuries  sustained  by  the 
construction  of  the  road  on  the  street.  Held,  that 
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it  cntliorlzea  a  ivoovwy  for  such  damages  to  land 
lying  on  a  atreet  intenoeting  one  so  taken  by  a 
nilrbad  company  with  the  consent  of  the  munic- 
ipal gOTomment,  and  within  83  feet  of,  but  not 
toucmng,  the  one  on  which  the  track  la  laid. 

9.  Same— Obbtbuotino  Strbbtb. 

The  obBtruction  of  the  atreets  during  the  build- 
ing of  the  road,  whereby  access  to  audi  proper- 
^ la  impaired  or  suspended,  is  not  an  inlury  to 
the  property,  within  the  statute  mentioned,  from 
which  a  cause  of  action  neceaaarily  arises,  as 
the  uae  of  the  streets  ia  incidental  to  the  improve- 
ment, though  if  the  obstruction  is  unreasonably 
prolonged  the  special  damages  resulting  there- 
from may  be  recovered. 

8.  Same— FLBAj}iNa. 

Though  the  damages  for  the  permanent  injury 
to  the  value  of  the  property  by  the  oonstmotlon 
of  the  road  and  those  sustained  by  the  obstrao- 
tion  of  the  street  constitute  distinct  causes  of 
action,  if  the  same  are  blended  in  the  petition, 
an  objection  for  that  reason,  not  mads  In  the 
trial  uonrt,  will  be  waived. 

4.  SaMI— APPBAIi— AVnBMA.IlOB. 

Where,  in  the  course  of  the  trial  of  an  action 
for  such  damages,  the  plaintiff  is  treated  and 
referred  to  as  the  owner  of  the  property  alleged 
to  have  been  damaged,  and  the  right  to  recover 
is  denied  on  other  grounds  and  made  the  issue 
of  the  case,  on  which  the  court  erroneously  rules 
against  plaintiff,  the  judgment  for  defendant 
wul  not  De  affirmed,  for  the  failure  of  plaintiff 
to  introduce  evidence  of  ownership  whioh  was 
formally  denied  by  defendant's  answer. 

g.  In  Error  to  the  Circuit  Court  of  the  United 
n  States  for  the  Southern  District  of  Ohio. 
«  •This  actiou  was  brought  to  recover  dam- 
ages for  injuries  alleged  to  have  been  done 
by  tbe  defendant  in  error  to  certain  improved 
lots  on  Union  street,  in  Bellaire,  Ohio,  of 
wUcb  the  plaintiff  in  error,  who  was  the 
plaintiff  below,  claims  to  be  the  owner.  It 
is  based  upon  section  3283  of  the  Bevlsed 
Statutes  of  Ohio,  which  provides:  "If  it  be 
necessary,  in  tbe  location  of  any  part  of  a 
railroad,  to  occupy  any  public  road,  street, 
alley,  way,  or  ground  of  any  kind,  or  any 
part  thereof,  the  municipal  or  other  corpora- 
tion or  public  officers  or  authorities,  owning 
or  having  charge  thereof,  and  the  company, 
may  agree  upon  the  manner,  terms,  and  con- 
ditions upon  which  the  same  may  be  used  or 
occupied;  and  if  the  parties  be  unable  to 
agree  thel-eon,  and  it  be  necessary,  in  the 
Judgment  of  the  directors  of  such  company, 
to  use  or  occupy  such  road,  street,  alley,  way, 
or  ground,  such  company  may  appropriate 
ao  much  of  the  same  as  may  be  necessary  for 
the  purposes  of  its  road,  in  the  manner  and 
upon  tbe  same  terms  as  is  provided  for  tbe 
appropriation  of  the  property  of  individuals; 
but  every  company  which  lays  a  track  upon 
any  such  street,  alley,  road,  or  ground  shall 
be  responsible  for  injuries  done  thereby  to 
private  or  public  property,  lying  upon  or 
near  to  such  ground,  whicli  may  be  recov- 
ered by  civil  action  brought  by  tbe  owner, 
before  the  proper  court,  at  any  time  within 
two  years  from  the  completion  of  such 
track."  Kev.  St.  Ohio,  851.  This  is,  with- 
out material  change,  the  first  section  of  the 
^t  of  April  15,  1857,  entitled  "An  act  to 
amend  the  act  entitled '  An  act  to  provide 
for  tbe  creation  and  regulation  of  incorporated 
■companies  in  the  state  of  Oliio,'  passed  May 


1, 1852,  and  to  regulate  railroad  companies.''^ 
Laws  Ohio,  1857,  p.  133.  ■  The  lots  in  ques-* 
tion  are  situated  on  the  west  side  of  Union 
(formerly  Water)  street,  33  feet  south  from 
Thirty-first  (formerly  First)  street,  and  ex- 
tend back  130  feet  to  an  alley,  running  from 
Crescent  street  to  Thirty-First  street.  Upon 
the  lots  is  a  two-story  brick  building,  the 
first  floor  being  used  as  a  dry  goods  store, 
and  the  rest  of  the  building  as  a  hotel.  The 
railroad  company — with  the  assent,  as  we 
assume,  of  the  municipal  authorities  of  Bell- 
aire— constructed  its  road  in  Thirty-First 
street,  upon  arches  springing  from  stone 
pillars  about  27  feet  apart,  each  pillar  being 
12  feet  long,  6  feet  thick,  and  SO  feet  high. 
Two  of  the  pillars  are  in  XJnion  street,  at  the 
Intersection  of  that  street  with  Thirty-First 
street,  each  of  them  extending  15  inches 
within  the  line  of  the  sidewalk  on  each  side 
of  the  roadway  of  Union  street,  through 
Thirty-First  street.  It  took  from  8  to  4 
years  to  build  the  railroad  in  tbe  latter  street. 
During  that  period  Union  street,  for  about 
100  feet  south  from  Thirty-First  street  to- 
wards Crescent  street,  (which  is  parallel  to, 
and  the  next  street  south  from,  Thirty-First 
street,)  was  obstructed  by  stone,  timber, 
rock,  derricks,  steam-engines,  barrels,  guy- 
ropes,  et&,  such  obstructions  extending  In 
front  of  and  past  tbe  lots  in  question.  For 
a  great  part  of  the  time  the  railroad  was  b^ 
ing  built  teams  could  not  get  to  this  prope> 
ty  because  of  these  obstructions,  and  at  times 
persons  could  hardly  get  to  it  or  pass  by  it 
on  foot.  Before  the  railroad  was  built  in 
Thirty-First  street  the  property  was  worth 
from  99,000  to  $10,000,  the  store  bringing 
an  annuid  rent  of  from  $400  to  $500,  and 
the  whole  building  $1,000;  afterwards  it 
was  not  worth  more  than  from  $4,000  to 
$5,000,  and  the  rental  was  reduced  one-half. 
These  facts  having  been  proven  by  a  witness 
on  behalf  of  the  plaintiff,  subject  to  objec- 
tion to  their  competency,  the  court,  on  mo- 
tion of  the  defendant,  excluded  from  the 
consideration  of  the  jury  so  much  of  the  er- 
idence  as  related  to  the  depreciation  of  the 
value  of  the  property  by  reason  of  tbe  above ^ 
obstructions,  and  all  the  testimony  relative^ 
to  the  diminution  of  its  rental  value.  *  The*' 
plaintiff  then  made  a  formal  offer  to  prore 
that  the  building  of  the  railroad  in  Thirty- 
First  street  was  in  progress  threA  or  four 
years,  during  which  time  the  company  ob- 
structed Union  street,  in  front  of  his  prop- 
erty, with  materials  of  all  kinds  used  in 
building  the  railroad,  so  that  access  to  his 
proj)orty  was  seriously  obstructed;  that  be- 
cause of  such  obstruction  his  tenants  occupy- 
ing the  premises  left  them,  and  he  was  una- 
ble to  rent  them,  and  by  reason  thereof  he 
lost  their  rental  value,  amounting  to  at  least 
$2,000;  that  access  from  Thirty-First  street 
to  the  alley  in  the  rear  of  his  property  was 
entirely  cut  off  during  the  building  of  the 
railroad;  that  the  alley  was  too  narrow  for 
teams  coming  in  from  the  other  direction  to 
turn,  and  that  be  had  a  stable  at  the  rear  ef 
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hi«  pnopertj,  and  abutting  on  the  alley, 
wliicli  became  entirely  untenantable  during 
the  construction  of  the  railroad;  that  the 
building  of  the  pillars  and  the  archway  con- 
necting the  same  at  the  intersection  of  Union 
and  Thirty-First  streets  damaged  the  access 
to  his  property  from  Union  street,  and  the 
building  of  the  railroad  in  Thirty-First 
street,  west  of  Union  street,  damaged  his 
access  to  his  prop.'rty  through  the  alley  in 
the  rear,  and  depreciated  its  market  value  in 
the  sum  claimed  in  the  petition.  The  court 
refused  to  admit  this  proof,  and  ruled  that 
damages  to  the  rental  value  of  the  property 
were  not  recoverable  in  this  action,  nor  dam- 
ages resulting  from  the  placing  of  obstruc- 
tions on  Union  street,  in  front  of  the  proper- 
ty, during  the  time  of  the  building  of  the 
railroad,  and  that  no  recovery  could  be  had 
by  him  for  damages  to  his  property  by  rea- 
son of  the  building  of  the  railroad  in  Thirty- 
First  street.  The  court  further  decided  that 
section  3283  of  the  Revised  Statutes  of  Ohio 
does  not  enlarge  or  extend  the  liabilities  of 
railroad  companies,  but  only  preserves  the 
right  of  property  owners  to  recover  for  inju- 
ries done  to  their  property  by  the  building  of 
railroads  under  agreements  made  with  mu- 
nicipal or  other  corporations,  or  public  offi- 
cers or  authorities,  as  provided  in  that  sec- 
e  tion,  precisely  as  if  no  such  agreements  had 
$  been  made.  These  rulings  having  been 
'  made,  and  duly  excepted  to  by*the  plaintiff, 
the  court,  on  defendant's  motion,  gave  a 
peremptory  instruction  to  the  jury  to  return 
a  verdict  in  its  behalf,  which  was  done. 

John  W.  Herron,  for  pluintifC  In  error 
S.  J.  D.  Cross  and  Hugh  L.  Bond,  Jr.,  for 
defendant  in  error. 

Mr.  Justice  Hablan,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

The  express  requirement  that  every  rail- 
road company  occupying  a  street  or  other 
public  ground,  under  an  agreement  with  the 
municipal  or  other  authorities  owning  or 
having  charge  thereof,  "shall  be  responsible 
for  injuries  done  thereby  to  private  or  public 
property,  lying  upon  or  near  to  such  ground," 
leaves  little  room  for  construction.  The 
right  to  recover  damages  for  such  injuries  is 
not  limited  to  owners  of  property  immedi- 
ately upon  the  street  occupied  by  the  track 
or  other  structures  of  the  railroad  company. 
If  the  legislature  had  intended  lo  restrict  the 
right  of  action  given  by  the  statute  to  own- 
ers of  the  latter  class  of  property,  the  words 
"or  near  to"  would  not  have  been  used.  The 
§  manifest  purpose  was  to  place  those  whose 
•  property  was  "near  to"  any  public  •street 
thus  occupied  upon  an  equality,  in  respect  to 
the  right  to  sue,  with  those  whose  property 
abutted  on  the  street.  In  Railroad  Co.  v. 
Mowatt,  35  Ohio  St.  284,  287,  which  was  an 
action  to  recover  damages  for  injuries  to 
private  property  not  immediately  upon  tlie 
street  occupied  by  the  railroad  track,  the 
court  held  the  limitation  of  two  years  pre- 


scribed by  the  statute  to  be  applicable,  be- 
cause the  street  whs  occupied  under  an  agree- 
ment with  the  municipal  authorities,  and  be- 
cause the  premises  were  "near  to"  that 
street.  But  an  adjudication  more  directly 
in  point  is  Railway  Co.  T.  Gardner,  45  Oliio 
St.  309,  317,  13  N.  E.  Rep.  69.  wliich  was- 
made  after  the  decision  in  the  court  l)elow  of 
the  case  now  before  us.  The  property  thero 
alleged  to  have  been  injured  was  immediately 
upon  the  street  in  which  the  railroail  track 
was  maintained  under  municipal  authority. 
Referring  to  Parrot  v.  Railroad  Co..  10  Ohio 
St.  624,  as  not  controlling  the  case  then  be- 
fore the  court,  it  was  said:  "  For,  whereas  ttae- 
court  declares  in  that  case  that  the  owner  of 
such  lot  has  no  more  right  to  recover  damages- 
of  the  company  than  any  citizen  who  resides, 
or  may  have  occasion  to  pass,  so  near  the 
street  and  railroad  as  to  be  subjected  to  like 
discomforts,  the  act  in  question  expressly  au- 
thorizes an  action  and  recovery  for  injuries- 
done  by  laying  a  track  upon  any  such  street 
or  ground  to  private  or  public  property  •  ly- 
ing upon  or  near  to  the  street  or  ground 
upon  which  the  track  is  laid.'  It  seems  that, 
to  entitle  a  property  owner  to  recover  for  in- 
jury to  Ills  property,  it  need  not  necessarily 
be  situated  upon  ttie  street  occupied  by  the- 
track.  The  statute  reaches  beyond  the  de- 
cision in  prescribing  a  remedy  for  a  part/- 
whose  property  is  injured  by  the  location  and 
operation  of  a  railroad  track  through  the- 
street  of  a  municipal  corporation.  •  •  • 
The  provision  in  force  at  the  time  of  the  in- 
Jury  complained  of  in  that  case,  of  which 
section  3283  is  an  amendment,  created  no- 
such  remedy  for  land-owners  as  we  are  con- 
sidering." 

This  interpretation  of  the  statute  is,  in  our 
Judgment,  the  only  one  justifled  by  its  words, 
although  it  may  sometimes  be  difficult  to  de- 
termine whether  particular  property  alleged 
to  have  been  injured  by  the  placing  of  a  raU>3 
road  track  or*8tructure  in  a  public  street,  is,7 
within  the  meaning  of  thestatute,  "near  to" 
that  street.  It  is  certain,  however,  that 
property  is  "near  to"  the  street,  so  as  to  en- 
title the  owner  to  avail  himself  of  the  rem- 
edy given  by  the  statute.  If  the  injury  to  it  1» 
the  direct  and  necessary  result  of  the  occu- 
pancy of  the  street  by  the  track  or  other 
structures  of  a  railroad  company.  And  an 
injury  for  which  thecompany  is  liable,  under 
the  statute,  arises  when  the  diminution  of 
the  value  of  the  property  can  be  fairly  at- 
tributed to  such  occupancy  and  use  of  the 
street.  In  Grafton  v.  Railway  Co.,  21  Fed. 
Rep.  309,  which  was  an  action  under  this 
statute  for  Injury  done  by  the  obstructions 
here  in  question,  Mr.  Justice  Matthetws 
said:  "There  does  not  appear  to  be  any 
ground,  in  the  words  or  intention  of  the  act, 
for  a  distinction  between  temporary  Injuries 
to  the  use,  and  permanent  injuries  to  the 
value,  of  the  property  injured;  and,  in  the 
absence  of  any  ambiguity,  the  statute  must 
be  taken  to  mean  what  it  plainly  says;  and, 
there  being  no  sufficient  reason  to  the  con- 
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"trary,  must  be  so  construed  that  the  railroad 
'Company,  in  tiie  case  contemplated,  shall  be 
held  responsible  for  all  injuries  of  every  de- 
scription done  by  its  work  to  the  property  of 
the  plaintiffs."  It  is  scarcely  necessary  to 
say  that  the  same  rule  as  to  compensation 
must  be  applied  In  the  case  of  property  "near 
to"  any  street  so  occupied  by  a  railroad  com- 
pany. The  injury,  in  a  case  of  that  kind, 
may  not,  in  every  case,  be  easily  ascertained, 
but  the  right  of  the  owner,  under  the  statute, 
to  full  compensation  for  it,  is  as  clear  as  is 
the  right  of  the  owner  of  property  abutting 
on  the  street  to  be  compensated  for  any  sub- 
stantial injury  resulting  from  its  occupancy 
by  s  railroad. 

One  of  the  questions  discussed  at  the  bar 
was  as  to  the  right  of  tlie  plaintiff  to  recover 
'  damages  in  this  action  on  account  of  the  ob- 
structions placed  In  Union  and  Thirty-First 
Streets  during  the  building  of  the  railroad, 
whereby  access  to  his  property  by  way  of 
Union  street,  as  well  as  through  the  alley  in 
Uie  rear,  was  materially  obstructed.  We  are 
of  opinion  that  the  temporary  injury  sus- 
tainol  by  the  plaintiff  on  account  of  such  ob- 
..(.strucUons  cannot  properly  be  said  to  have 
f^  been  done  to  tlie  property  itself,  within  the 
•  meaning  of  the  statute.  The  inquiry  In  ev- 
ery case,  under  the  statute  in  question,  is 
whether  the  property  alleged  to  be  injured 
has  been  depreciated  in  value  by  reason  of 
the  street  being  occupied  by  a  railroad  com- 
pany, and  that  question  is  solved  by  ascer- 
taining the  difference  in  its  value  before 
and  after  the  final  location  and  construc- 
tion of  the  railroad.  Railway  Co.  v.  Gard- 
ner, 45  Ohio  St.  309,  322,  13  N.  E.  Rep.  69. 
The  authority  given  to  the  railroad  company 
to  place  its  track  in  Thirty-First  street  car- 
ried with  it  authority  to  obstruct  its  nse  tem- 
porarily, so  far  as  the  building  of  the  track 
required  it  to  be  done.  The  rule  in  Ohio  ap- 
plicable in  such  a  case  is  thus  stated  in  Clark 
V.  Fry,  8  Ohio  St.  358:  "The  right  of  transit 
In  the  nse  of  the  public  highways  Is  subject 
to  such  incidental,  temporary,  or  partial 
-obstructions  as  manifest  necessity  requires, 
and  among  these  are  the  temporary  impedi- 
ments necessarily  occasioned  in  the  building 
-and  repair  of  houses  on  lots  fronting  upon 
the  streets  of  a  city,  and  in  the  construction 
-of  sewers,  cellar  drains,  etc.  These  are  not 
invasions,  but  qualifications,  of  the  right  of 
transit  on  the  public  highway,  and  the  limit- 
ation on  them  is  that  they  must  not  be  un- 
necessarily and  unreasonably  interposed  or 
prolonged." 

But  the  plaintiff's  special  damages,  if  any, 
-on  account  of  such  obstructions,  constituted 
a  cause  of  action  apart  from  his  claim,  under 
the  statute  before  us,  tor  damages  on  account 
of  the  depreciation  of  the  value  of  the  prop- 
erty itself,  as  the  result  of  the  permanent  oc- 
cupancy of  the  street  with  a  railroad  track. 
And  here  the  point  is  made  that  the  petition 
is  not  so  framed  as  to  cover  those  special 
'damages.  In  this  view  we  do  not  concur. 
Its  allegations  are  broad  enough  to  admit  ev- 


idence in  support  of  the  claim  for  damage* 
on  account  of  any  unnecessary  obstruction 
of  the  plaintiff's  access  to  his  property  dur- 
ing tlie  building  of  the  railruad  track  in 
Thirty-First  street,  as  well  as  of  the  claim  for 
injury  done  to  the  permanent  value  of  the 
property.  The  plaintiff  could  have  been  re- 
quired to  separately  state  his  two  causes  of 
action,  but,  no  motion  to  that  end  having 
been  made  in  the  court  below,  that  objection 
was  waived.  McKinney  v.  McKinney,  8 
Ohio  St.  423;  Hartford  Tp,  v.  Bennett,  10* 
Ohio  St.  443;  Civil  Code  Ohio,  §§  80,  81.  86  $ 
Nor,  so  far  as  the  record  show8,*were  the* 
rulings  of  the  court  below  based  in  any  de- 
gree upon  the  ground  that  the  petition  did 
not  sufficiently  set  forth  a  separate  cause  of 
action  for  special  damages  on  account  of  the 
temporary  obstructions  referred  to. 

The  point  was  pressed  at  the  bar  that,  as 
no  proof  was  introduced  by  the  plaintiff  to 
overcome  the  denial  by  the  defendant  in  its 
answer  of  his  ownership  of  the  property  in 
question,  any  errors  committed  by  the  court 
as  to  other  issues  made  by  the  pleadings  are 
immaterial,  since  the  peremptory  instruction 
was  proper,  in  view  of  the  plaintiff's  failure 
to  prove  his  ownership.  This  objection  is 
too  technical,  and  cannot  be  sustained,  as 
the  property  is  repeatedly  referred  to  in  the 
record  as  being  owned  by  the  plaintiff,  and 
the  court  so  assumed  in  its  rnlings.  After 
the  exclusion  of  competent  evidence  intro- 
duced and  offered  in  behalf  of  the  plaintiff 
upon  the  issue  as  to  the  injury  done  to  the 
property,  his  ownership  being  unquestioned 
except  by  a  formal  denial  in  the  answer,  and 
the  issue  as  to  the  injury  being  treated  as 
the  real  point  of  inquiry,  we  ought  not  to  af- 
firm for  the  want  of  affirmative  proof  in  the 
record  of  such  ownership.  It  results  from 
what  we  have  said  that  tlie  plaintiff  was  en- 
titled to  go  to  the  jury  upon  the  issue  as  to 
the  damage  he  sustained,  if  any,  by  reason 
of  the  access  to  his  property  during  the  con- 
struction of  the  track  being  unnecessarily 
and  materially  obstructed  by  the  company, 
as  well  as  upon  the  issue  as  to  the  deprecia- 
tion, if  any,  in  the  value  of  his  property,  as 
the  direct  and  necessary  result  of  the  perma- 
nent occupancy  of  Thirty-First  street  by  the 
track  and  structures  of  the  company.  Evi- 
dence was  offered  which  tended  to  support 
those  issues  upon  his  part,  and  was  improp- 
erly excluded.  The  judgment  is  reversed, 
with  directions  for  a  new  trial,  and  for  fur- 
ther oroceedings  consistent  with  this  opinion. 


am  V.  s.  £20) 
Stiixwell  &  BiEROB  Mamup'g  Co.  «. 

PHELI'S. 

(April  15, 1889.) 

1.  Bjhx — 0»  Machixbrt — Rescissioii. 

Where  one  contracts  to  furnish  machinery  of 
a  certain  description  and  quuUty  and  set  the 
same  up  and  put  h  in  complete  operation  in  an- 
other's mill,  the  price  to  he  paid  parUy  on  tbs 
dellveiy  of  the  machinery,  the  mill  owner  is  not 
oompelled,  in  order  to  entitle  him  to  avoid  pay- 
ing the  whole  contract  price,  or  to  recover  &ci- 
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agM  for  brMush  of  the  oontraot,  to  take  ont  tbe 
Buuddneiy  set  up,  upon  discovering  that  It  U  un- 
Mtisfiwtory. 

t.  Sim— HSAJURB  OF  Dakaois. 

The  measure  of  damages  in  such  case  is  the 
reasonable  ooat  of  altering  the  oonstruction  and 
setting  of  the  machineiy  so  as  to  make  it  con- 
form to  the  contract. 

Si  Bajo. 

A  notice  to  the  contractor  "to  pnt  the  mill  in 
repair  so  as  to  do  good  work  "  is  sufacient  to  cov- 
er all  alterations  necessary  to  aooomplish  that 
end. 

i,  EviDBsaa — OmnoN  Etidbitob. 

Where  one  called  as  an  expert  testifies  that  he 
la  the  owner  of  a  roller-miU  in  the  county  ad- 
joining the  mill  in  controversy  having  about  the 
same  capacity  and  is  personally  familiar  with 
roller-mijls  and  the  milling  business,  but  that  he 
has  never  seen  the  one  in  controversy  and  knows 
nothing  personally  of  the  extent  of  its  custom 
work,  Its  business,  or  product,  or  of  the  water 
power,  it  is  not  error  to  refuse  to  permit  him  to 
testify  as  to  rental  value  of  the  mill  in  contro- 
versy. 

H  In  error  to  the  Circuit  Coort  of  the  United 
g  States  for  the  Eastern  District  of  Wisconsin. 
■  'This  was  an  action  by  an  Ohio  corporation 
against  a  citizen  of  Delavan  in  the  state  of 
Wisconsin,  upon  a  contract  in  writing,  by 
which  the  plaintiff  agreed  "to  furnish  and 
put  in  complete  operation  for  the  second  par- 
ty, in  his  flonring-mill  at  Delavan  aforesaid, 
one  first-class  seventy-flve  barrel  capacity 
roller-miU  complete."  including  ctrtaiu  ma- 
chinery speoiSed;  "the  first  p£uty  to  use  all 
machinery,  belting,  &e.,  &c.,  now  in  said 
flouring-mill  that  is  in  proper  condition  for 
use,  except  what  is  now  in  use  on  the  rye 
and  feed  side  of  said  mill;  all  of  said  mill, 
machinery,  fixtures,  and  apparatus  to  be  new 
and  first  class  in  every  way  and  of  latest  pat- 
tern, except  as  al)ove  specified,  and  to  be  com- 
pleted and  put  in  complete  running  order 
Within  ninety  days  from  the  date  hereof;" 
and  the  defendant  agreed  to  pay  the  plaintiff 
"for  the  said  mill,  fixtures,  &c.,  complete  as 
above  specified,  and  put  in  complete  opera- 
tion in  his  flouring-mill  at  Delavan  afore- 
said." the  sum  of  $9,000,  as  follows:  $3,000 
"upon  the  arrival  of  said  mill  and  machinery 
at  his  mill  in  Deleran,"  $4,000  "when  said 
mill  is  completed  and  in  ruuning  order  to  the 
satisfaction  of  the  second  party,"  and  the  re- 
maining $2,000  "within  ninety  days  after 
the  completion  of  the  said  mill  as  aforesaid; 
the  first  party  to  start  the  mill  and  see  that 
it  is  in  complete  running  order."  The  com- 
plaint alleged  the  plaintiff's  performance 
of  the  contract  on  its  part,  the  defendant's 
payment  of  $3,272.47,  and  his  refusal  to  pay 
the  balance  of  $5,727.53,  which  the  plaintiff 
sought  to  recover,  with  interest.  The  de- 
fendant in  his  answer  set  up  by  way  of  de- 
fense, and  also  under  a  counter-claim  for 
$11,000,  delay  on  the  part  of  the  plaintiff, 
and  defects  in  the  manufacture  and  design 
of  the  machinery  furnished,  whereby  the  de> 
fendant  had  been  put  to  great  expense  to 
complete  it  so  as  to  comply  with  the  require- 
ments of  the  contract,  and  had  been  deprived 
of  the  use  of  his  (louring-mill  and  injured  in 
bis  business.    The  plaintiff  filed  a  replica- 


tion, denying  all  the  allegations  in  theooun- 
ter-claim.  At  the  trial,  the  plaintiff  lutro> 
duced  evidence  tending  to  show  that  the  ma- 
chinery was  put  in  the  defendant's  flouring- 
mill  in  compliance  with  the  terms  of  the  con-^ 
tract,  except  for  a  delay  of  several  weeks,  ing 
part  chargeable  to  the'defendant's  fault,  and* 
was  tested  in  February,  1884,  with  satisfac- 
tory results.  On  the  question  of  the  dam- 
ages to  which  the  defendant  was  entitled  for 
the  delay,  the  plaintiff  called  as  a  witness  one 
Geissner,  who  testified  that  he  was  the  own- 
er and  manager  of  a  roller  flouring-mill  of 
about  75  to  100  barrels  capacity  in  an  adjoin- 
ing county,  and  was  personally  familiar  with 
roller-mills  and  the  milling  business;  but  had 
never  seen  the  defendant's  mill,  or  been  in 
Delavan,  and  knew  nothing  from  personal 
observation  or  knowledge  of  the  extent  of  tlie 
custom  work  of  the  mill,  its  business,  or 
product,  or  of  the  water-power.  He  was  then 
asked  to  state  the  rental  value  of  the  mill  in 
question,  in  his  judgment,  during  the  period 
in  question.  The  question  was  objected  to, 
"because  the  witness  had  never  seen  and  had 
no  personal  knowledge  of  the  property  in 
question,  and  was  therefore  incompetent  t» 
testify  as  to  rental  value."  The  court  sus- 
tained the  objection,  and  the  plaintiff  except- 
ed to  the  ruling.  The  witness  was  then 
asked  to  state  such  rental  value,  "upon  the 
supposition  that  the  said  mill  had  a  good  wa- 
ter-power and  all  the  business  it  could  attend 
to,  as  claimed  by  the  defendant,  and  a  capac- 
ity of  manufacturing  seventy-five  barrels  per 
day."  To  this  question  the  same  objection 
was  made,  and  sustained  by  the  court,  and 
the  plaintiff  excepted  as  before.  The  defend- 
ant then  introduced  evidence  tending  to  show 
that  the  machinery  and  work  furnished  by 
tlie  plaintiff  did  not  comply  with  the  con- 
tract, and  did  not  and  could  not  operate  sat- 
isfactorily, and  that  his  flouring-mill  with 
the  machinery  constructed  and  placed  there- 
in by  the  plaintiff,  did  not  and  would  not  do 
as  good  work  as  other  roller-mills  of  like  ca- 
pacity ;  and  that  it  was  necessary,  in  order  to 
put  it  in  condition  to  do  such  work,  to  ex- 
pend the  sum  of  $2,772,  including  $1,100  for 
the  cost  of  new  macMnery,  and  that  the  de- 
fendant did  this  after  his  attorneys  bad 
served  upon  the  plaintiff's  attorney,  and  the 
plaintiff  had  neglected  to  comply  with,  a  no-^ 
tice  in  these  words:  "If  your  clients  do  notj* 
within  ten  days*proceed  to  put  the  mill  in  re-* 
pair  so  that  it  will  do  good  work,  Mr.  Fhelps 
will  employ  the  best  millwrights  he  can  ob- 
tain and  put  the  mill  in  order  and  charge  the 
expense  to  your  clients. "  The  court,  at  the 
plaintiff's  request,  gave  to  the  jury  the  fol- 
lowing instructions:  "The  plaintiff  was  en- 
titled to  a  fair  test  of  the  machinery  put  into 
the  defendant's  mill,  and  nothing  short  of 
that  would  justify  its  condemnation.  Such 
a  test  requires  an  ample  power  to  operate  the 
machinery  to  the  best  advantage;  and  this 
means  the  whole  of  the  machinery,  if  the 
jurv  find  that  the  machinery  was  designed 
ai  d  int(  nied  to  be  op  rated  together.    It  al- 
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m  contemplates  competent  management  by  a 
miller  who  thoroughly  understood  such  ma- 
chinery and  was  able  to  manipulate  and  ban- 
die  it  80  as  to  secure  the  best  results  of  which 
it  was  capable."  The  court  also  instructed 
the  jury  as  follows:  "If  the  plaintiff  broke 
this  contract  byfailing  to  furnish  tbedefend- 
ant  such  a  mill  as  it  was  bound  to  furnish, 
then  the  defendant  had  the  light  to  give  the 
plaintifT  notice  that  it  was  required  to  reme- 
dy the  defects,  and  on  its  failure  to  do  so  the 
defendant  could  then  proceed  and  correct  the 
defects  himself,  so  that  the  mill  should  be 
such  as  be  was  entitled  to  have  under  the 
contract,  and  charge  the  reasonable  and  nec- 
essary expenses  of  the  work  to  the  plaintiff. 
The  Umlt  to  which  the  defendant  could  go  in 
that  direction  is  this:  He  would  have  the 
right  to  make  the  mill  completely  answer  the 
demands  of  the  contract,  and  nothing  more, 
that  is,  a  first-class  complete  roller  mill  of 
the  designated  capacity,  capable  of  doing  as 
good  work  as  other  first-class  roller-mills  of 
•iinilar  grade  and  capacity  would  do  on  the 
same  kind  of  stock.  He  would  only  have  the 
right  to  incur  and  make  the  plaintiff  charge- 
able with  such  expenses  as  were  reasonable 
and  necessary  to  put  the  mill  in  that  condi- 
tion. If  the  system  put  into  the  defendant's 
mill  could  have  beeu  perfected  by  alterations 
in  matters  of  detail  so  as  to  make  it  first  class, 
complete,  capable  of  doing  the  work  contem- 
plated by  the  contract,  then  the  additional 
work  on  the  mill  should  have  been  limited  to 
such  alterations:  but  if  it  could  not  be  thus 
^  perfected  without  more  radical  changes  and 
g  additions,  then  the  defendant  had  the  right 

*  to  proceed  so  fai'as  actual  necessity  required, 
midcing  the  expense  of  the  work  as  moderate 
and  reasonable  as  the  circumstances  permit- 
ted." The  plaintiff  excepted  to  this  portion 
of  the  instructions,  for  the  reason  that  "the 
same  authorizes  the  jury  to  allow  thedefend- 
ant,  and  to  deduct  from  the  clidm  of  the 
plaintiff,  as  a  part  of  the  expense  of  chang- 
ing the  mill  over  so  as  to  make  It  conform  to 
the  contract,  the  cost  of  the  new  machinery 
put  into  the  mill,  amounting  to  $1,100." 
The  Jury  returned  a  verdict  by  which  "they 
find  the  issue  herein  in  favor  of  the  defend- 
ant, but  that  the  defendant  is  not  entitled  to 
recover  damages  against  the  plaintiff  in  ex- 
cess of  the  plaintiff's  claim  against  the  de- 
fendant." Judgment  was  rendered  on  the 
verdict,  and  the  plaintiff  sued  out  this  writ 
of  error. 

Gery  W.  Eazleton,  for  plaintiff  in  error. 
_  John  T.  Fish,  for  defendant  in  error. 
g 

•  *Mr.  Justice  Onxr,  after  stating  the  facts 
as  above,  delivered  the  opinion  of  the  court. 

The  principal  position  taken  in  the  argu- 
ment for  the  plaintiff  is  that  the  defendant, 
having  received  and  retained  the  machinery 
furnished  under  the  contract  sued  on,  was 
bound  to  pay  the  contract  price;  and,  in  sup- 
port of  this  position,  cases  were  cited,  hold- 
ing that  under  a  contract  to  manufacture  or 
to  furnish  a  chattel  satisfactory  to  the  pur- 


chaser, the  purchaser,  if  he  takes  possession 
of  and  uses  it,  thereby  conclusively  accepts 
it  as  satisfuclory,  and  binds  himself  to  pay 
the  whole  contract  price.  Considering  the 
instructions  given  at  the  plaintiff's  own  re- 
quest, and  the  grounds  on  which  the  plaintiff 
excepted  to  the  other  instructions  of  the  court, 
it  is,  to  say  the  least,  doubtful  whether  this 
point  is  open.  But,  assuming  it  to  be  open, 
it  clearly  cannot  be  sustained,  and  the  cases 
cited  are  inapplicable.  The  plaintiff's  agree- 
ment was  not  for  a  sale  of  the  machinery, 
subject  to  a  condition  that  it  should  be  satis- 
factory to  the  purchaser.  But  it  was  an 
agreement,  not  only  to  furnish  machinery  of 
a  certain  description  and  quality,  but  also  to 
set  it  up  and  put  it  in  complete  operation  in 
the  defendant's  mill.  The  machinery  was  to 
be  erected  on  the  defendant's  land  and  made 
part  of  bis  mill;  and  one  installment  of  the 
price  was  to  be  paid  on  the  delivery  of  the 
machinery  there,  and  before  the  plaintiff  had 
completed  the  work  to  the  satisfaction  of  the 
defendant.  In  such  a  case,  it  would  be  most 
unreasonable  to  compel  the  defendant.  In  or- 
der to  entitle  him  to  avoid  paying  the  whole 
contract  price,  or  to  recover  damages  for  the 
plaintiff's  breach  of  contract,  to  undergo  the^ 
expense  of  taking  out  the  machinery,  andtheg 
prolonged  interruption  of  his  business*dur-* 
ing  the  time  requisito  to  obtain  new  m». 
chiuery  elsewhere.  The  rule  of  damages, 
adopted  by  the  court  below,  of  deducting 
from  the  contract  price  the  reasonable  cost 
of  altering  the  construction  and  setting  of 
the  machinery  so  iis  to  make  it  conform  to 
the  contract,  is  the  only  one  that  would  do 
full  and  exact  justice  to  both  parties,  and  is 
in  accordance  witli  the  decisions  upon  similar 
contracts.  Benjamin  v.  Hillard,  23  How. 
149;  Railroad  Co.  T.  Smith,  21  Wall  255; 
Marsh  v.  McPherson,  105  U.  S.  709,  717; 
Cutler  V.  Close,  5  Car.  &  P.  337;  Thornton  v. 
Place,  1  Moody  &  B.  218;  Allen  v.  Cameron, 
3  Tyrw.  907, 1  Cromp.  &  M.  832.  The  notice 
given  by  the  defendant  to  the  plaintiff  "to  put 
the  mill  in  repair  so  as  to  do  good  work"  was 
sudlcient  to  cover  all  alterations  necessary  to 
accomplish  that  end.  Ko  error  is  shown  in 
the  exclusion  of  Geissner's  testimony  as  to 
the  rental  value  of  a  mill  which  he  had  never 
seen  and  knew  nothing  of.  Whether  a  wit- 
ness called  to  testify  to  any  matter  of  opinion 
has  such  qualifications  and  knowledge  as  to 
make  his  testimony  admissible  is  a  prelimi- 
nary question  for  the  judge  presiding  at  the 
trial,  and  bis  decision  of  it  is  conclusive,  un- 
less clearly  shown  to  be  erioneous  in  matter 
of  law.  Perkins  v.  Stickney,  132  Mass.  217, 
and  cases  cited;  Sorg  v.  Congregation,  63  Pa. 
St.  156.    Judgment  affirmed. 


(ISO  U.  S.  E69) 

HuuNO  et  ux.  e.  Eaw  Val.  Bt.  &  Imp. 

Co. 

(April  22, 1889.) 

1.  EMnniiT  D01U.IX— NonoK  or  Proposed  Tax- 
wo. 

A  published  notloe  of  the  proposed  taking  of 
land  for  a  raUroad,  and  of  a  meeting  of  oommi§- 
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sioners  on  a  day  named  to  lay  ofF  the  ronte  and 
assess  damages,  directed  "to  all  persons  owning 
land  on  the  line  of  the  railroad  as  the  same  is 
now  or  may  be  located  through  section  23,  town- 
ship 11,  range  25,  in  the  county  of  Wyandotte, 
and  state  of  Kansas, "  is  a  sufficient  notice  to  the 
owners  of  a  quarter  section  of  land  in  that  sec- 
tion that  some  portion  of  their  land  may  be  taken 
for  the  railroad. 

2.  Saks — Noticb  to  Non-Residbntb. 

A  non-resident  owner  of  land  is  bound  to  take 
measures  to  be  represented  when  his  property  is 
called  into  requisition;  and  U  he  fidls  to  do  this, 
and  fails  to  get  notice  of  the  proceedings  by  the 
ordinary  publication,  he  must  abide  the  conse- 
quenoes.  Snoh  pabllcation  Is  "due  process  of 
law." 

t,  Bamb — iBRBom^Rmas— CouaTBRAi.  Attaox. 
The  objection  that  a  oommlssioner  appointed 
In  condemnation  proceedings  was  not  a  freehold- 
er, as  required  by  the  statute,  cannot  be  raised 
oollateraUy,  and  after  the  proceedings  hare  been 
oonflrmed  and  the  oompensation  awarded  paid. 

In  Error  to  the  Circuit  Court  of  tbe  United 
States  for  tbe  District  of  Eansaa. 

Eppa  Hunton,  tor  plaintiffs  in  error.  &eo, 
W.  MoCrarjf  and  WaUaoe  Pratt,  for  defend- 
ant in  error. 

MIU.EB,  J.  This  action  was  brought  in 
the  court  below  by  tbe  plaintiffs  in  error 
against  tbe  Saw  Valley  Bailway  &  Improve- 
ment Company,  as  defendant,  in  the  nature 
of  an  action  of  trespass  on  land.  It  was  in 
fact  to  recover  for  the  value  of  land  taken 
by  the  railroad  for  its  right  of  way,  and  for 
damages  to  adjacent  lands,  houses,  fences, 
and  property,  incident  to  the  taking.  Tbe 
land  was  a  part  of  a  quarter  section  in  Jack- 
son township,  Wyandotte  county,  Kansas. 
Q  Tbe  railway  company  answered  by  setting  up 
e  proceedings  which  they  bad  taken  under  the 
■  laws  of  Kansas  for  the  condemnation  of  the 
land  for  the  use  of  the  rallroiid,  and  the  pay- 
ment of  $725  into  the  treasury  of  that  county 
in  accordance  with  law,  that  being  tbe 
amount  which  tbe  commissioners  who  con- 
ducted tbe  condemnation  proceedings  had  al- 
lowed the  plaintiffs.  Tbe  defendant  set  out 
these  proceedings  in  full,  and  relied  upon 
tbem  as  a  sufficient  defense  for  taking  pos- 
session of  and  using  the  land.  Tbe  parties 
waived  a  jury,  and  tbe  case  was  tried  by  the 
court,  who  found  for  tbe  defendant,  the  rail- 
way company,  and  entered  a  judgment 
against  tbe  plaintiffs  for  tbe  costs.  We  are 
c^led  upon  to  review  that  judgment. 

Tbe  record  of  the  case  is  a  very  singular 
one,  as  there  is  no  special  Qnding  of  facts  by 
tbe  court,  but  a  general  finding  in  favor  of 
the  defendant.  Instead,  however,  of  a  find- 
ing of  facts,  there  is  a  bill  of  exceptions, 
wUcb  itself  contiiins  the  entire  history  of 
the  case,  including  the  pleadings,  the  mo- 
tions, the  evidence,  the  judgment  of  tbe 
court,  and  all  that  is  in  tbe  record  besides. 
Tbe  only  point  raised  by  this  bill  of  excep- 
tions was  as  to  the  admission  of  tbe  testi- 
mony of  L.  H.  Wood,  who  acted  as  one  of 
tbe  commissioners,  by  appointment  of  the 
district  judge  of  Wyandotte  county,  in  which 
the  land  lay.  Tbe  deposition  of  Wood  was 
directed  to  the  question  whether  he  was  a 


freeholder  of  Wyandotte  county,  and,  al- 
though he  declared  that  at  the  time  be  was 
appointed  as  commissioner  he  was  the  owner 
of  considerable  real  estate,  upon  further  ex- 
amination be  stated  that  the  title  to  it  was  in 
some  other  person,  who  held  it  as  trustee  for 
him.  This  attempt  to  raise  tbe  question  of 
whether  be  was  a  freeholder  within  the  mean- 
ing of  the  statute  of  Kansas  on  that  subject 
was  ruled  out  entirely  by  the  exclusion  of  all 
bis  testimony  on  tbe  trial,  and  this  constitutes, 
tbe  principal  assignment  of  error  in  the  case. 
Article  9,  c.  23,  Comp.  Laws  Kan.  p.  224,  en- 
titled "Appropriation  of  lands  for  the  use  of 
railway  and  other  corporations."  provider 
two  modes  of  doing  this.  The  first  of  thes& 
modes  is  by  an  application  to  the  board  of 
county  commissioners,  which  is  the  govern- 
ing body  of  the  county,  to  lay  off  along  the 
line  of  the  proposed  road  as  located  by  the^ 
company  a  route  for  such  railroad.  Upoug. 
tbiB*application  being  made  in  writing,  the* 
board  of  county  commissioners  shall  forth- 
with proceed  to  lay  off  such  route,  and  have 
the  same  carefuUy  surveyed,  and  appraise 
tbe  value  and  assess  the  damages  to  tbe  inter- 
est of  each  of  the  owners  of  tbe  land  so  taken 
—all  of  which  they  shall  embody  in  a  writtea 
report,  and  file  it  in  the  office  of  the  county 
clerk  in  such  county.  Tbe  county  clerk  shall 
inunediately  file  a  copy  of  Ibis  report  In  the 
office  of  the  treasurer  of  tbe  county;  and,  if 
the  company  shall  pay  the  amount  of  this  ap- 
praisement iuto  the  treiisurer's  office,  this 
shall  be  certified  upon  tbe  copy  of  the  report 
under  bis  band  and  seal  of  office,  and  he  shall 
pay  over  tbe  amounts  to  the  persons  respect- 
ively entitled  to  them.  Upon  the  filing  of 
a  copy  of  this  report,  and  a  certificate  of  tiie 
payment  of  tbe  money,  in  the  office  of  the 
register  of  deeds  for  tbe  proper  county,  the 
company  shall  have  the  right  to  occupy  tbe 
lands  so  embraced  within  such  route  for  the 
purposes  necessary  for  the  construction  and 
use  of  its  road.  These  proceedings,  it  is  de- 
clared, shall  vest  in  the  company,  its  succes- 
sors and  assigns,  tbe  perpetual  use  of  the 
lands  as  soon  as  tbe  railroad  has  been  con- 
structed. Section  86  of  this  article  provides 
that  before  tbe  county  commissioners  shall 
proceed  to  lay  off  any  railroad  route,  notice - 
of  tbe  time  when  tbe  same  shall  be  com- 
menced shall  be  given  by  publication,  30  days 
before  the  time  fixed,  in  some  newspaper 
published  in  the  county.  It  also  provides 
that  an  appeal  may  be  bad  from  the  determi- 
nation of  tbe  board  of  county  commissioners- 
as  to  tbe  value  of  tbe  lands  and  other  dam- 
ages to  tbe  district  court  of  tbe  county,  which 
appeal  shall  only  affect  tbe  amount  of  com- 
pensation to  be  allowed,  but  shall  not  delay 
the  prosecution  of  tbe  work,  if  the  company 
shall  pay  tbe  amount  as  aforesaid  and  execute- 
a  bond  withsufiicient  security  to  pay  all  dam- 
ages wliich  may  be  adjudged  to  be  paid  by 
tbe  said  court.  Another  mode  of  appropri- 
ating this  land,  by  the  exercise  of  the  right, 
of  eminent  domain,  for  the  use  of  raUrc>ads.. 
is  provided  by  section  87  of  the  same  article.. 
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In  this  case  the  railroad  oompanj,  insteaci  of 

S  applying  to  the  board  of  county  commiBBion- 
ere,  may  apply  to  the  j  udge  of  the  district  court 

*  of  the'county  through  which  the  railroad  is 
to  be  bnilt,  who  shall  appoint  three  cotnmis- 
sioners,  who  shall  be  freeholders  and  resi- 
dents of  the  county,  to  make  the  location,  ap- 
praisement, and  assessment  of  damages,  in- 
stead of  the  county  commissioners.  This 
appointment  shaU  be  made  in  writing  under 
the  hand  of  the  district  judge,  upon  the  writ- 
ten application  of  the  corporation  or  other 
persons,  and  the  application  for  and  certifi- 
cate of  appointment  Shall  be  recorded  in  the 
office  of  the  register  of  deeds  of  the  proper 
county.  Such  commissioners,  being  duly 
sworn,  shall  perform  all  their  duties  in  the 
manner  and  under  the  same  regulations  and 
restrictions  as  are  provided  in  the  case  where 
they  are  performed  by  the  county  commis- 
sioners, and  the  subsequent  proceedings,  in- 
cluding the  right  of  appeal,  shall  be  the  same. 

In  the  case  now  before  us  the  proceeding 
was  had  under  the  latter  provision  of  the  stat- 
ute. The  transcript  on  its  face  seems  to  be 
regular  in  every  particular,  showing  a  full 
compliance  with  all  the  requirements  of  the 
statuteon  the  subject.  There  was  the  proper 
publication  made  in  the  newspaper,  and,  in- 
deed, so  far  as  the  face  of  the  record  is  con- 
cerned, no  objection  seems  to  be  made  to  it, 
except  that  it  is  very  urgently  argued  that 
the  notice  published  was  not  sufifl'^ient  be- 
cause it  did  not  apprise  the  party  of  what  land 
was  to  be  taken ;  and,  if  in  that  respect  it  was 
a  safficient  compliance  with  the  statute,  it  is 
then  insisted  that  the  statute  itself  was  void 
as  authorizing  the  taking  of  private  property 
without  due  process  of  law.  In  regard  to 
this  objection  we  do  not  see  how  the  notice  is 
deficient,  if  any  notice  short  of  one  actually 
served  upon  the  party  can  be  sufficient. 
With  regard  to  the  description  of  the  proper^ 
ty,  the  notice  gives  all  that  could  be  known 
at  the  time  it  was  published.  As  the  com- 
missioners had  the  power  to  determine  the 
precise  location  of  the  road,  that  location 
could  not  be  described  with  more  precision 
than  it  is  in  the  newspaper  publication  set 
out  in  the  proceedings.  It  is  directed  to  all 
persons  owning  lands  on  the  line  of  the  rail- 

froad  as  the  same  is  now  or  may  be  located 
through  section  23,  township  11,  range  25,  in 

•  the  county  of  Wyandotte  and  state'of  Kan- 
sas; and  it  notified  persons  owning  land  in 
that  section  that  the  commissioners  duly  ap- 
pointed would,  on  Monday,  the  22d  of  May, 
1882,  proceed  to  lay  oS  the  route  for  said  road 
through  said  section,  and  appraise  the  value 
and  assess  the  damages  to  each  quarter  sec- 
tion through  and  over  which  the  railroad 
might  be  located.  To  the  plaintiffs  in  ttiis 
case,  who  are  the  owners  of  a  quarter  section 
of  land  in  section  23  of  that  township,  this 
was  a  sufficient  warning  that  the  road  might 
run  through  their  land  at  that  point,  and  suf- 
ficient notice  of  the  time  and  place  where  this 
matter  would  be  determined,  as  also  the 
amount  to  which  they  would  be  entitled  for 


the  appropriation  of  their  land.  If  this  no- 
tice had  been  read  by  the  plaintiffs,  it  was  a 
clear  and  distinct  notification  to  them  that  it 
would  be  determined  at  that  time  whether 
any,  and  how  much,  of  their  land  in  section 
23  would  be  taken  for  the  railroad,  and  the 
value  to  be  set  upon  it  by  the  commissioners; 
and  we  think  that  this  was  all  the  notice  they 
had  a  right  to  require.  Of  course,  tlie  statute 
goes  upon  the  presumption  that  since  all  the 
parties  cannot  be  served  personally  with  such 
notice  the  publication,  which  is  designed  to 
meet  the  eyes  of  everybody,  is  to  stand  for 
such  notice.  The  publication  itself  is  suffi- 
cient if  it  had  been  in  the  form  of  a  personal 
service  upon  the  party  himself  within  tlie 
county.  Nor  have  we  any  doubt  that  this 
form  of  warning  owners  of  property  to  ap- 
pear and  defend  their  interests,  where  it  is 
subject  to  demands  for  public  use  when  aa< 
thorized  by  statute,  is  sutllcient  to  subject  the 
property  to  the  action  of  the  tribunals  ap- 
pointed by  proper  authority  to  determi  ne  those 
matters.  The  owner  of  real  estate,  who  is  a 
non-resident  of  the  state  within  which  the 
property  lies,  cannot  evade  the  duties  and  ob- 
ligations which  the  law  imposes  upon  him  in 
regard  to  such  property  by  his  absence  from 
the  state.  Because  he  cannot  be  reached  by 
some  process  of  the  courts  of  the  state,  which, 
of  course,  have  no  efficacy  beyond  their  own 
borders,  he  cannot  therefore  hold  his  property 
exempt  from  the  liabilities,  duties,  and  obliga- 
tions which  the  state  has  a  right  to  impose 
upon  such  property;  and  in  such  cases  some^ 
substituted  form  of  notice  has  always  beeng 
held  to  be  a  sufficient  warning  tO*the  owner  of* 
the  proceedings  which  are  being  taken  under 
the  authority  of  the  state  to  subject  his  prop- 
erty to  those  demands  and  obligations;  other- 
wise the  burdens  of  taxation,  and  the  liability 
of  such  property  to  be  taken  under  the  power 
of  eminent  domain,  would  be  useless  in  regard 
to  a  very  large  amount  of  property  in  every 
state  of  the  Union.  It  is  therefore  the  duty  of 
the  owner  of  real  estate,  who  is  a  non-resident, 
to  take  measures  that  in  some  way  he  shall  be 
represented  when  his  property  is  called  into 
requisition;  and,  if  he  fails  to  do  this,  and 
fails  to  get  notice  by  the  ordinary  publications 
which  have  usually  been  required  in  such 
cases,  it  is  his  misfortune,  and  he  must  abide 
the  consequences.  Such  publication  is  "due 
process  of  law"  as  applied  to  this  class  of 
cases.  Harvey  v.  Tyler,  2  Wall.  328;  Se- 
combe  v.  Railroad  Co.,  23  Wall.  108;  Pen- 
noyer  v.  Neff,  95  U.  S.  722,  743,  744;  Hagar 
V.  Reclamation  District,  111  TJ.  S.  701,  4  Sup. 
Ct.  Rep.  663:  McMillen  v.  Anderson,  95  U. 
S.  37;  Davidson  v.  New  Orleans,  96  U.  S. 
105;  Boom  Co.  v. Patterson,  98  U.  S.  403, 406. 
Conceding  that  these  proceedings  subjected 
the  land  in  controversy  to  the  jurisdiction  of 
the  commissioners  appointed  by  the  district 
judge  of  Wyandotte  county,  the  question  as 
to  whether  one  of  those  commissioners  was  a 
freeholder  or  not  Is  not  open  to  consideration 
in  this  suit.  The  commissioners  were  regu- 
larly appointed  by  the  proper  officer,  and  took 
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the  proper  oatb,  and  have  discharged  their 
duties  in  the  manner  required  bj  law.  The 
railroad  company  has  paid  the  money,  and 
talcen  possession  of  the  land  which  was  con- 
demned by  those  commissioners.  The  plain- 
tiflscannot  recover  in  the  present  action  with- 
out a  holding  In  this  collateral  proceeding 
that  all  that  was  done  by  those  commissioners 
is  void  by  reason  of  this  want  of  qualincation 
In  one  of  their  number.  The  proper  time  for 
these  plaintiffs  to  have  taken  this  objection 
to  Mr.  Wood  as  a  commissioner  was  either  at 
the  time  of  his  appointment,  or  at  the  time 
he  proceeded  to  act  as  commissionei*.  If  it  be 
objected  that  they  could  not  be  supposed  to 
have  any  notice  of  the  application  for  the  ap- 
pointment of  these  commissioners,  and  of  the 
time  and  place  when  the  judge  would  act  on 
gthat  application,  the  law  presumes  that  they 
~  had  notice,*and  might  have  attended  at  the 
time  the  commissioners  entered  upon  theirdu- 
tles.  If  this  objection  had  been  then  taicen, 
it  might  have  been  sustained,  or  It  could  have 
been  taken  by  way  of  appeal  from  the  pro- 
ceedings of  the  commissioners;  but  to  permit 
such  an  objection  as  this  to  prevail  at  this 
time,  and  thus  defeat  the  whole  of  the  pro- 
ceedings upon  this  narrow  ground,  is  a  prop- 
osition unsupported  by  sound  principle  or  by 
authority.  It  is  a  collateral  attack  upon  a 
proceeding  which  has  been  completed  accord- 
ing to  the  forms  of  law.  There  is  no  more 
reason  why  this  want  of  qualification  should, 
when  shown  at  this  stage  of  tlie  proceeding, 
invalidate  it  all,  than  there  is  wliy  the  discov- 
ery, after  a  judgment,  and  after  that  judg- 
ment has  passed  beyond  the  control  of  the 
court,  that  one  of  the  jurors  was  disqualified, 
should  make  absolutely  void  the  verdict  and 
judgment.  It  is  only  one  of  those  cases  fre- 
quently occurring  in  the  administration  of  the 
law  in  which  it  is  better  that  errors  not  point- 
ed out  at  the  proper  time  should  be  disre- 
garded, than  that,  by  attempts  to  correct 
them,  evils  much  worse  should  follow  than 
those  incident  to  the  error.  Commissioners 
V.  Espen,  12  Kan.  531;  Venard  v.  Cross,  8 
Kan.  248;  Cooper  v.  Beynolds,  10  Wall.  308; 
Voorhees  v.  Bank,  10  Pet.  449.  The  Judg- 
ment of  the  circuit  court  is  affirmed. 


(130  U.  S.  665) 

(Tmion  Trust  Co.  r.  Southern  Inland 

Nav.  &  IMF.  Co.  et  oZ. 

(April  23, 1889.) 

L  llMTJSCTlON— CONVBTANCB  IS  VIOLATION— POB- 
CBA8E   FSXDEKTB   LiTE. 

By  I^aws  Fla.  1835,  c.  610.  the  lands  granted  to 
Florida  by  act  Con^.  March  3, 1845,  were  vested 
in  trustees  to  dispose  of  the  same,  and  Invest  the 
proceeds,  with  power  to  plediare  the  fund  for  the 
payment  of  interest  on  bonds  which  might  be  is- 
sued by  any  railroad  companies  construciiug 
roads  along  certain  lines;  the  companies  to  pay 
the  interest  on  the  bonds,  and  a  certain  per  c«nt. 
to  form  a  sinking  fund  for  the  payment  of  the 
principal.  The  bonds  were  also  declared  to  be  a 
ilrst  lien  on  the  road,  and  upon  the  failure  of  the 
company  to  comply  with  the  act  the  trustees 
were  empowered  to  take  possession  of  the  road, 
and  sell  the  same.  In  1870  an  action  was  com- 
menced by  the  holder  of  bonds  issued  in  compU- 


anoe  with  the  act,  to  enlolB  the  trostees  from 
oommitting  waste,  and  from  misappropriatliig 
the  fund  provided  for  by  the  act.  Among  the 
defendants  was  the  S.  Co.  The  bill  ohurged 
that  the  trustees  had  misappropriated  moneys 
received,  had  failed  to  pay  past-due  oonpona, 
neglected  to  oolleot  the  sinking  fund,  and  were 
illegally  conveying  millions  of  acres  of  the  land 
to  corporations  not  entitled  to  receive  them; 
that  on  a  certain  date  they  had  attempted  to  se- 
cure to  the  said  S.  Co.  a  large  tract  of  the  troat 
lands.  The  court  Issued  an  Injunction,  com- 
manding the  trustees  to  desist  from  disposing  of 
the  trust  land,  except  in  strict  accordance  witii 
the  act,  and  for  aught  other  than  current  money. 
February  6, 1871,  an  order  was  made  reciting 
service  upon  "defendants,"  and  the  bill  waa 
taken  as  confessed.  The  trustees  subsequently 
appeared,  and  filed  an  answer  denying  the  aver- 
ments. Four  days  after  the  bill  had  been  taken 
for  confessed,  a  majority  of  the  trustees  con- 
veyed to  the  S.  Co.  1,860,600  acres  of  land  for  tba 
consideration  of  one  dollar,  and  a  few  days  there- 
after the  company  mortgaged  the  land  to  tiie 
trustees  to  secure  its  bonds.  December  4, 1878,  a 
decree  was  entered  in  the  action,  rescinding  the 
contracts  entered  into  by  the  trustees  with  the 
S.  Co.,  and  ordered  the  lands  restored  to  the 
trust.  In  May,  1876,  the  8.  Co.  asked  that  the 
decree  be  vacated ;  that  it  be  let  In  to  defend,  on 
the  ground  that  it  was  not  a  party  to  the  sni^ — 
but  the  application  was  denied;  from  which  order 
no  appeal  was  taken.  Held,  in  an  action  by  a 
mortgagee  of  the  S.  Ca  ag^dnst  the  trustees  and 
the  B.  Co.  to  subject  the  trust  lands  to  that  com- 
pany's mortgage,  that  the  trustees'  deed  to  tba 
company  was  void,  because  made  in  violation  of 
the  injunction,  and  that  the  S.  Co.,  as  a  par- 
chaser  pendente  Ute,  and  its  mortgagee,  took 
subject  to  the  subsequent  deoi-ee. 

2.  JuoQUEKT — Res  Adjusicata. 

The  facta  that  the  S.  Co.  was  a  party  to  the  ao- 
tlon  by  the  bondholder,  so  as  to  lie  bound  by  the 
decree  rescinding  its  oontxact,  and  was  served 
with  subpoena,  and  failed  to  answer,  were  estab- 
lished by  the  order  denying  its  application  to  be 
let  into  a  defense,  whicn  order  was  not  appealed 
from. 

8.  Sake — Collatbrai.  Attack. 

As  the  rescission  of  the  agreements  was  witb- 
in  the  general  scope  of  the  pleadings,  and  tba 
company  was  a  party,  the  decree  ordering  tbe 
restoration  of  the  lands  to  the  trust  fund  was 
not  void,  and  cannot  be  questioned  collaterally. 

Appeal    from   the  Circuit  Court   of  the 
United  States  for  the  Northern  District  of- 
Florida.  g 

*  Tills  suit  arises  out  of  certain  transactions* 
connected  with  the  execution  of  the  act  of 
the  general  assembly  of  Florida  approved 
January  6, 1855,  providing  for  and  encour- 
aging a  liberal  system  of  internal  improve- 
ments  in  that  state.  Laws  Fla.  1855,  c.  610. 
By  that  act,  so  much  of  the  500,000  acres  of 
land  granted  to  Florida  by  the  act  of  con- 
gress of  March  3,  1845,  as  remained  unsold; 
the  proceeds  of  the  sale  of  such  as  were  on 
hand  and  unappropriated ;  all  proceeds  there- 
after accruing  from  similar  sales;  and  all  the 
swamp  lands  or  lands  subject  to  overUow, 
granti'd  to  Florida  by  the  act  of  congress  ap- 
proved September  28,  1850,  with  all  the  pro- 
ceeds accrued  and  to  accrue  from  their  sale, 
— were  set  apart  and  declared  a  distinct  and 
separate  fund,  to  be  called  the  "Internal  Im- 
provement Fund  of  the  State  of  Florida." 
The  general  object  and  scope  of  the  act  are 
stated  in  State  v.  Anderson,  91  U.  S.  667, ». 
670,  676,  where  it  was  said  that  these  lands  g 
and  their  proceeds  "were  vested  in  the*ffOT-* 
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flnior,  the  oomptroUer,  treasurer,  attorney 
general,  and  register  of  state  lands,  and  thek 
snocesaora  In  ofiBce,  in  trust,  to  dispose  of  the 
same,  and  invest  their  proceeds,  with  power 
to  pledge  the  fund  for  the  payment  of  the  In- 
terest on  the  bonds  (to  the  extent  of  810,000 
per  mile)  which  might  be  issued  by  any  rail- 
road companies  constructing  roads  on  certain 
lines  indicated  by  the  act.  Tlie  companies, 
after  completing  th^r  roads,  were  to  pay,  be- 
sides interest  on  their  bonds,  1  per  cent,  per 
annum  on  the  amount  thereof,  to  form  a 
sinking  fund  for  the  ultimate  payment  of  the 
principal.  The  act  declared  that  the  bonds 
should  constitute  a  first  lien  or  mortgage  on 
the  roads,  their  equipment  and  franchises; 
and,  upon  a  failure  on  the  part  of  any  rail- 
road company  accepting  the  act  to  provide 
the  Interest  and  the  payments  to  the  sinking 

•  fund  as  required  thereby.  It  was  made  the 
dnty  of  the  trustees  to  take  possession  of  the 
railroad  and  all  its  property,  and  advertise 
the  same  for  sale  at  pnbUc  auction."  In  the 
same  case  it  was  said  that  the  trustees  are 
merely  agents  of  the  state,  invested  with  the 
legal  title  of  the  lands  for  their  more  con- 
venient administration,  and  that  the  state  re- 
mains in  every  respect  the  beneficial  pro- 
prietor, subject  to  the  guaranties  which  have 
been  made  to  the  holders  of  railroad  bonds 
secured  thereby.  See,  also,  Railroad  Cos.  t. 
Schutte.  103  U.  S.  118;  Littlefleld  v.  Trus- 
tees, 117  U.  S.419,  6  Sup.  Ct.  Bep.  793;  Vose 
V.  Eeed.  1  Woods,  647;  Vose  v.  Trustees,  2 
Woods,  647. 

On  the  3d  of  November,  1870,  Francis 
Yose  brought  a  suit  in  equity  in  the  circuit 
court  of  the  United  States  for  the  Northern 
district  of  Plorida,  against  said  trustees  and 
others.  Among  the  defendants  were  the 
Florida  Canal  &  Inland  Transportation  Com- 
pany, the  Southern  Inland  Navigation  Com- 
pany, (described  In  some  parts  of  the  bill  and 
in  some  of  the  interrogatories  annexed  as  the 
Southern  Inland  Navigation  &  Improvement 
Company,)  the  New  York  &  Florida  Lum- 
ber, Land  &  Improvement  Company,  and  M. 
S.  Mickles,  agent  of  the  last-named  compa- 
ny. The  object  of  that  suit  was  to  obtain 
■  an  injunction  and  decree  protecting  the  in- 
S  temal  improvement  fund  against  waste  and 

*  misappropriation  by  the'trustees,  to  the  in- 
jury of  Vose  and  others,  who  held  unpaid 
bonds  issued  by  the  Florida  Railroad  Com- 
pany in  conformity  with  the  act  of  1855. 
The  bill  charged  that  the  trustees  had  violat- 
ed the  law  of  tlieir  trust  by  misappropriating 
money  received  by  them,  leaving  unpaid 
past-duo  coupons,  by  neglecting  to  collect  the 
amount  due  the  sinking  fund  created  by  the 
act  of  1855,  and  by  illegally  conveying  mill- 
ions of  acres  of  land  to  corporations  that  had 
no  right  to  receive  them,  and  that  unless  re- 
strained they  would  continue  to  wasteand  mis- 
apply, to  the  irreparable  injury  of  the  plaintiCT, 
Vose,  and  others,  the  fund  intrusted  to  them 
for  the  use  and  purposes  indicated  in  the  act. 
Among  other  allegations  in  the  bill  was  one  to 
the  effect  that  "oa  the  28th  day  of  July,  1868, 


the  said  tmstees,  by  resolution  of  that  date, 
attempted  to  secure  to  the  said  Southern  In- 
land Navigation  &  Improvement  Company 
forty  thousand  acres,  or  thereabouts,  of  the 
said  trust  lands;  and  that  about  the  1st  of 
March,  1870,  they  entered  into  an  agr«>ement 
with  the  said  New  York  &  Florida  Lumber, 
Land  &  Improvement  Company,  by  which 
they  undei-took  to  convey  one  million  one  hun< 
dred  thousand  acres  of  the  same  for  the  nom- 
inal price  of  10  cents  an  acre;  and  that  this 
vast  domain  was  and  is  to  be  selected  from 
the  most  valuable  of  the  said  trust  lauds." 
On  the  6th  of  December,  1870,  the  circuit 
court  issued  an  injunction  to  the  trustees 
and  their  successors,  commanding  them, 
among  other  things,  to  desist  "from  selling 
or  donating  or  disposing  of  the  land  belong- 
ing to  said  trust  otherwise  than  in  strict  ac- 
cordance with  the  provisions  of  said  act  of 
1855,"  and  "from  selling  said  lands  for  scrip 
or  state  warrants  of  any  kind,  or  for  aught 
other  than  current  money  of  the  United 
States."  This  injunction  was  duly  served 
upon  the  trustees  within  a  few  days  after  it 
was  issued. 

On  the  6th  of  February,  1871,  an  order 
was  made  reciting  the  service  of  subpoena  in 
chancery  upon  the  "defendants"  in  conform- 
ity with  tlie  rules  and  practice  of  the  court, 
and  the  bill  was  taken  for  confessed  (except 
as  to  the  defendant  Walker)  for  want  of  an 
answer,  plea,  or  demurrer.  The  trustees  of 
the  internal  improvement  fund  subsequently ^^ 
appeared,  and  were  permitted  to  file  theirg 
answer,  controverting*  the  principal  allega-* 
tions  of  the  bill.  On  the  10th  of  February, 
1871,  four  days  after  the  bill  had  been  taken 
for  confessed,  a  majority  of  the  trustees, 
"for  and  in  the  consideration  of  the  sum  of 
one  dollar  to  them  in  hand  paid,"  conveyed 
to  the  Southern  Inland  Navigation  &  im- 
provement Company  1,360,600  acres  of  land; 
and  shortly  thereafter,  March  20,  1871,  the 
latter  company  mortgaged  tlie  above  and 
other  lands  obtained  from  the  trustees  of  the 
internal  improvement  fund,  to  secure  the 
payment  of  bonds  for  a  very  large  amount, 
which  the  mortgagor  company  proposed  to 
issue.  By  a  decree  rendered  December  4, 
1873,  in  the  suit  brought  by  Vose,  it  was, 
among  other  things,  adjudged  that  "the  con- 
tracts or  agreements,  entered  into  by  the 
trustees  of  the  internal  improvement  fund 
with  the  corporation  known  as  the  '  Southern 
Inland  Navigation  &  Improvement  Compa* 
ny,'  be  rescinded,  and  the  same  are  hereby 
declared  to  be  null  and  void,  and  the  lands 
undertaken  to  be  conveyed  or  contracted  to 
be  conveyed  shall  be  restored  to  the  said  in- 
ternal improvement  fund,  and  be  subjected 
to  sale  by  the  agents  appointed  by  decree  of 
this  court,  rendered  during  the  term  in  ac- 
cordance with  the  provisions  of  said  decree." 
Subsequently,  in  May,  1875,  the  Southern 
Inland  Navigation  &  Improvement  Company 
filed  its  petition  in  the  Yose  suit,  praying 
that  the  decree  of  December  4,  1873,  be  va- 
cated, and  it  be  permitted  to  file  such  plead- 
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Ings  as  were  necessary  for  the  defense  of  Its 
interests.  The  grounds  upon  which  this  re- 
lief was  aslced  were  that  the  company  liad 
not  been  made  a  party  to  the  suit,  nor  served 
with  a  subpcena.  These  grounds  were  con- 
troverted in  an  answer  filed  by  Vose  to  the 
petition.  The  questions  thus  raised  were 
heard  by  Mr.  Justice  Bradley,  March  26, 
1877,  who  found  that  the  Southern  Inland 
Navigation  &  Improvement  Company  was 
duly  made  a  party  to  the  bill  Qled  by  Vose, 
was  served  with  process  of  subpoena  thereon, 
and  failed  and  neglected  to  appear  and  an- 
swer the  bill.  Its  prayer  to  vacate  the  order 
e  or  decree  of  December  4,  1873,  and  to  permit 
git  to  file  necessary  pleadings  in  that  suit 
•  was  denied.  *  The  present  suit  was  instituted 
April  12, 1883,  by  the  Union  Trust  Company 
of  New  York  against  the  Southern  Inland 
Navigation  &  Improvement  Company  and 
the  toustees  of  the  internal  improvement 
fund.  Its  object  is  to  obtain  a  decree  ad- 
Judging  that  the  said  trustees  have  no  right, 
title,  or  interest  in  the  lands  embraced  in  the 
mortgage  of  February  10,  1871;  that  the 
same  are  subject  to  said  mortgage;  and  that 
the  property  so  mortgaged  be  sold  to  pay  the 
amount  found  to  be  due  upon  any  outstand- 
ing bonds  secured  by  that  mortgage.  The 
principal  defense  rests  upon  the  above  pro- 
ceedings, orders,  and  decrees  in  the  Vose 
suit.  The  bill  was  dismissed,  with  costs, 
and  from  the  decree  of  dismissal  the  present 
appeal  was  prosecuted. 

Wm.  FuUerton  and  J.  O.  Cooper,  for  ap- 
pellants.    Wayne  MaoVeagh,  for  appellee. 

Mr.  Justice  Hablan,  after  stating  the 
facts  as  above,  delivered  the  opinion  of  the 
court. 

The  argument  at  the  bar  covered  several 
questions  of  an  interesting  character,  which 
we  do  not  deem  it  necessary  to  determine,  as 
the  decree  below  must  be  afiSrmed  upon  the 
ground  that  the  deed  of  February  10,  1871, 
by  the  trustees  of  the  internal  improvement 
fund  to  the  Southern  Inland  Navigation  & 
Improvement  Company — under  which  deed 
the  present  plaintiff,  as  mortgagee  of  the 
grantee,  claims  title — was  made  in  violation 
of  the  injunction  previously  issued  and  served 
upon  said  trustees  in  the  suit  instituted  by 
Yose.  That  suit,  as  we  have  seen,  bad  for 
its  object  the  protection  of  the  rights  of  Vose 
and  other  holders  of  railroad  bonds  in  the 
lands  and  money  nnder  the  control  of  the 
trustees  of  the  internal  improvement  fund. 
The  injunction  bound  the  trustees,  and  they, 
and  all  other  parties  to  the  suit,  who  were 
before  the  court,  were  concluded  by  the  de- 
cree subsequently  rendered  in  respect  to  the 
disposition  of  the  lands  that  vrere  the  sub- 
ject-matter of  the  litigation.  In  County  of 
Warren  v.  Marcy,  97  U.  S.  96,  105,  it  was 
said  to  be  a  general  rule  that  "all  persons 
dealing  with  property  are  bound  to  take  no- 
tice of  a  suit  pending  with  regard  to  the  title 
thereto,  and  will,  on  their  peril,  purchase 
the  same  from  any  of  the  parties  to  the  suit. " 


While  this  rule  was  said  not  to  apply  to  ne- 
gotiable securities,  purchased  before  matu- 
rity, nor  to  articles  of  ordinary  commerce  sold 
in  the  usual  way,  it  was  held  to  be  applica-^ 
ble  in  cases  relating  to  land.  And  in  sup-g 
port  of  this  view  was»cited  the  case  of  Mur-» 
ray  v  Ballon,  1  Johns.  Ch.  566,  in  which 
Chancellor  Kent  laid  it  down  as  an  estab- 
lished rule  that  "a  lis  pendens,  duly  prose- 
cuted, and  not  collusive,  is  notice  to  a  pur- 
chaser so  as  to  affect  and  bind  his  interest  by 
the  decree;  and  the  lis  pendens  begins  from 
the  service  of  the  subpoena,  after  the  bill  is 
filed."  Here  the  Southern  Inland  Navigation 
&  Improvement  Company  accepted  a  con- 
veyance of  the  lands  in  question  from  the 
trustees  of  the  internal  improvement  f  and, 
after  service  of  the  subpoena,  and  a  copy  of 
the  injunction,  upon  the  trustees,  its  gran- 
tors .  That  company,  therefore,  took  its  titles 
pendente  lite,  and  its  mortgagee,  the  Union  t 
Trust  Company,  was  bound  by  the  final  de- 
cree rendered  in  the  case  to  the  same  extent 
that  it  is  bound. 

It  is,  however,  suggested  that  the  South- 
em  Inland  Navigation  &  Improvement 
Company  was  not  a  party  to  the  Yose  suit, 
and  consequently  was  not  bound  by  that  part 
of  the  decree  of  December  4, 1873,  adjudging 
that  the  contracts  or  agreements  entered  into 
by  the  trustees  with  that  company  "be  re- 
scinded, and  the  same  are  declared  nail  and 
void,  and  the  lands  undertaken  to  be  con- 
veyed, or  contracted  to  be  conveyed,  shall  be 
restored  to  the  said  internal  improvement 
fund,  and  be  subjected  to  sale  by  the  agents 
appointed  by  the  court. "  To  this  suggestion 
there  are  two  answers.  First.  The  question 
whether  the  Southern  Inland  Navigation  Sa 
Improvement  Company  was  a  party  defend- 
ant to  the  Yose  suit,  and  therefore  affected 
by  the  decree  pro  confesso,  passed  February 
6,  1871,  was  determined  adversely  to  it  by 
the  order  of  March  26,  1877,  denying  its  ap- 
plication to  have  the  order  of  December  4, 
1873,  set  aside.  From  the  order  of  March 
26,  1877.  no  appeal  was  prosecuted;  and  in 
this  collateral  proceeding  that  order  is  to  be 
taken  as  conclusively  establishing  the  fact 
that  the  Southern  Inland  Navigation  Com- 
pany was  a  party  to  the  Yose  suit,  was 
served  with  process  of  subpoena  therein,  and 
neglected  to  appear  and  answer  the  bill. 
Second.  The  relief  granted  in  the  Yose  suit 
in  respect  to  the  agreement  or  contracts 
which  the  Southern  Inland  Navigation  Sa 
Improvement  Company  claimed  to  have  withji 
the  trustees  of  the  internal  improvement^ 
fund  was  within  the  general  scope^of  that*' 
suit,  and  was  fairly  covered  by  the  prayer 
for  such  relief  as  might  be  deemed  just  and 
equitable.  Besides,  if  that  company  was  a 
party  to  the  Yose  suit,  and  we  have  seen 
that  It  was,  the  decree,  so  far  as  it  rescinds 
the  agreement  or  contracts  it  had  with  the 
trustees,  and  restores  to  the  internal  im- 
provement fund  the  lands  covered  by  these 
contracts,  was  not  void.  It  erroneous,  it 
could  only  be  avoided  by  an  appeal    It  can- 
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not  be  questioned  In  this  collateral  proceed- 
ing. 

It  results  from  what  has  been  said  that  the 
conveyance  by  the  trustees  to  the  Southern 
Inland  Navigation  Company  was  subject  to 
such  decree  as  the  court  might  render  in 
the  Yose  suit;  and  as  the  decree  of  Decern, 
ber  4, 1873,  rescinded  the  agreements  which 
the  latter  had  with  the  former  in  respect  to 
lands  constituting  a  part  of  the  trust  fund, 
and  restored  to  that  fund  the  lands  conveyed, 
or  attempted  to  be  conveyed,  to  that  com- 
pany by  the  trustees,  the  conveyance  of  Feb- 
ruary 10,  1871,  and  the  mortgage  of  March 
20, 1871,  based  upon  it,  are  invalid,  as  against 
the  present  trustees  of  the  internal  improve- 
ment fund  of  Florida.    Decree  affirmed. 

(UO  u.  B.  TO) 

Stnnoit  et  dl.  «.  Shavohmissst.' 
(April  as,  1889.) 

1.  CAHOSLLlTIONOrlNSTRUMnm— FbAUD — ISBUXS 
Aim  FlNDINOS. 

Plaintiffs,  in  an  action  to  cancel  a  deed  they 
had  executed  for  a  mining  claim,  tdleged  that 
defendant,  by  his  agents  and  employte,  nad  dis- 
covered a  large  vein  of  ore  on  the  claim,  which 
he  concealed  from  plaintiffs,  falsely  representing 
that  no  other  "ore  body  or  vein  of  ore"  existed 
on  the  claim  except  such  as  was  known  to  plain- 
tUts,  and  that  plaintiffs'  agent,  who  knew  of  the 
existence  of  said  ore  vein  and  ore  body,  falsely 
and  coUuBive^,  and  for  a  consideration  paid  by 
-defendant,  informed  them  of  its  existence,  and 
traudently  concealed  such  knowledge  from  plain- 
tUts.  The  oonrt  found  that  neither  plaintiffs' 
nor  defendant's  agents,  nor  any  other  person, 
knew  of  the  existence  of  "any  vein  or  lode  of 
ore  "in  place  on  the  claim  other  than  such  as 
was  known  to  plaintiffs;  that  no  faJse  or  fraud- 
alent  representations  concerning  the  claim  were 
ever  made  to  plaintiffs  or  any  one  else  by  de- 
fendant, or  by  any  agent  or  employ^  of  his,  and 
that  no  concealment  of  any  material  fact  con- 
oeming  said  claim  was  ever  made  by  defendant 
or  his  agent.  Held,  that,  the  pleader  having 
used  the  terms  "ore  body  "and  "vein  or  lode  of 
ore"  synonymooBly  in  the  common  parlance  of 
miners,  ana  not  with  reference  to  any  technical 
distinction,  it  could  not  be  contended  that  the 
findings  were  not  responsive  to  the  allegations 
for  failure  to  find  as  to  the  value  of  the  "ore 
body"  discovered  by  plaintiffs'  agent,  and  shown 
by  him  to  defendant's  agent. 

%  BJlUS. 

Nor  are  they  defective  in  falling  to  find  what 
concealments  were  practiced  on  plaintiffs  by 
their  agent,  what  knowledge  defendant  had  of 
these  concealments,  and  why  they  paid  the  agent 
a  certain  snm  of  money.  It  having  been  found 
that  he  had  no  knowledge,  the  contention  that 
he  was  paid  to  conceal  his  knowledge  cannot  be 
true. 

Appeal  from  the  Supreme  Court  of  the 
Tenitory  of  Idaho. 
/.  G.  Sutherland  and  J,  R.  MoBride,  for 
4»  appellants. 

*  Lamar,  J.  •  On  the  24th  of  May,  1882, 
John  Synnott  and  Peter  Welch  commenced 
an  action  in  one  of  the  territorial  courts  of 
Idaho  territory  against  Michael  Shaughnessy, 
to  have  an  nulled  the  sale  of  the  Eureka  Silver 
Mne,  situated  in  Mineral  Hill  mining  dis- 
trict, Alturas  county,  in  that  territory,  and 
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to  compel  him  to  reconvey  the  same  to  them 
as  vendors.  In  their  complaint  the  plaintiffs 
alleged  that  on  the  5th  day  of  July,  1881,  they 
were  the  owners  each  of  an  undivided  one- 
half,  and  in  the  lawful  possession,  of  the 
Eureka  silver  mining  claim,  particularly  de- 
scribing it  by  metes  and  bounds,  which  they 
had  located  in  June,  1880,  and  upon  which 
they  had  developed  a  small  seam  or  vein  of 
galena  ore,  worth  about  $1,000;  that  this 
vein  was  all  of  the  ore  which  had  been  dis- 
covered by  them,  or  either  of  them,  upon  the 
mining  claim  up  to  that  time,  and  that  they 
were  ignorant  of  the  existence  of  any  other 
vein  or  body  of  ore,  and  believed  that  all 
the  value  that  was  then  attached  to  the 
mining  claim  arose  from  the  developments 
they  had  made  upon  the  claim,  and  the  ore 
they  had  discovered,  and  did  not  exceed 
92,500;  that  on  or  about  the  3d  of  July,  1881, 
the  defendant,  by  his  agents  and  employes, 
had  discovered  upon  a  part  of  the  Eureka 
mining  claim,  remote  from  the  places  where 
the  plaintiffs  had  been  at  work,  a  large  and 
valuable  vein  or  body  of  ore,  from  18  inches 
to  4  feet  in  thickness,  extending  about  70 
feet  continuously  along  said  vein,  the  exist- 
ence of  which  rendered  the  mine  worth  atleast 
$100,000,  and  of  the  existence  of  which  these 
plaintiffs  were  wholly  ignorant;  that  the  de> 
fendant,  by  his  agents  and  servants,  intend- 
ing to  cheat  and  defraud  these  pjaintiflb, 
fraudulently  and  falsely  concealed  and  sup< 
pressed  from  them  the  knowledge  of  the  ex* 
istence  of  such  vein  or  ore  body,  and  mis- 
represented the  facts  concerning  the  same, 
and  fraudulently  and  falsely  represented  to 
them  that  no  other  ore  body  or  vein  of  ore  ex* 
isted  in  the  mining  claim,  except  such  as  was 
known  to  these  plaintiffs;  that  such  false  and 
fraudulent  statements  were  made  by  the  de- 
fendant, his  agent,  and  employiis,  in  order  to^ 
enable  him  to  purchase  the  mining  claim  atjj 
a  price  far  below*  its  real  value;  that  by* 
means  of  such  false  and  fraudulent  conceal* 
ment  and  misrepresentations  these  plaintiffs, 
who  believed  the  same  to  be  true,  were  made 
to  believe  that  no  other  body  or  vein  of  ore 
existed  in  the  mining  claim  than  that  which 
was  known  to  them,  and  that  the  real  value 
of  the  claim  was  not  more  than  $2,200;  that 
immediately  prior  to  the  discovery  of  the  ore 
vein  or  ore  body  by  the  defendant,  these 
plaintiffs  had  employed  one  Henry  Porter  as 
an  agent  to  find  for  them  a  purchaser  of  their 
claim  at  the  sum  of  $2,500,  and  agreed  to  pay 
him  10  per  cent,  of  that  sum  if  he  should 
make  a  sale  thereof  at  the  price  mentioned; 
that  during  such  employment  of  Porter,  and 
while  he  was  endeavoring  to  obtain  a  pur* 
chaser  for  the  mine,  he  himself  Brst  made 
the  discovery  of  the  aforesaid  ore  vein  and 
ore  body,  which  was  unknown  to  these  plain- 
tiffs; that  upon  such  discovery  Porter  con- 
cealed the  same  from  the  plaintiffs,  and  false- 
ly and  collusi  vely  and  for  a  consideration  paid 
to  him  by  the  defendant,  to-wit.  $1,000,  in- 
formed the  defendant  of  the  existence  of  such 
large  vein  or  ore  body,  and  then  and  there,  in 
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Tlolatlon  of  hts  employment  by  these  plafn- 
tiflB,  and  in  fraud  of  their  rights,  entered  into 
the  emplojrment  of  the  defendant,  and  under- 
took and  agreed  to  assist  him  in  concealing 
from  them  the  knowledge  of  the  existence  of 
the  ore  body  he  had  discovered,  and  in  obtain- 
ing the  mining  claim  from  them  at  tlie  price  of 
$2,200,  which  was  greatly  below  its  real  value ; 
that  by  reason  of  those  false,  fraudulent,  and 
collusive  acts  of  Porter,  as  well  as  the  misrep- 
resentations and  concealments  of  the  defend- 
ant, these  plaintiffs  were  induced  to  part  with 
their  property  for  the  sum  of  $2,200,  and  to 
execute  and  deliver  to  the  defendant  a  quit- 
claim deed  of  the  Eureka  mining  claim, 
dated  on  the  5th  day  of  July,  1881,  which  was 
afterwards  duly  recorded ;  that  by  reason  of 
such  conveyance  thus  fraudulently  obtained 
from  them,  and  if  the  same  be  not  declared 
fraudulent,  null  and  void,  they  will  sustain 
great  pecuniary  loss  and  damage,  to-wlt, 
§100,000;  that  since  the  conveyance  to  the 
defendant  of  the  mining  claim  he  has  been 
in  the  possession  of  the  same,  and  has  ex- 
tracted and  taken  therefrom  a  large  quantity 
of  ore,  and  has  made  large  proQts  therefrom, 
gto-wit,  over  $3,000;  and  that  the  plaintiffs 
•  are  ready  and'wiUing  and  hereby  offer  to  re- 
pay to  the  defendant  the  sum  of  $2,200,  the 
purchase  price  of  the  minin<;  claim,  together 
with  interest  from  July  5, 1881,  upon  a  re- 
conveyance of  the  mining  property  tu  them. 
The  prayer  for  relief  was  (1)  that  the  deed 
of  July  5, 1881,  be  declared  fraudulent,  null, 
and  void,  and  set  aside  by  the  court,  and  ttie 
defendant  be  decreed  toreconvey  the  mining 
claim  and  premises  to  the  plaintiffs  upon 
their  paying  him  the  purchase  price  thereof, 
together  with  lawful  interest  from  the  date 
of  the  purchase;  (2)  that  the  defendant  be 
decreed  to  account  to  the  plaintiffs  for  the 
net  proceeds  of  the  ore  extracted  by  him 
from  the  mining  claim  since  his  purcliase 
thereof,  and  upon  such  accounting  be  de- 
creed to  pay  the  same  to  the  plaintiffs;  (8) 
that  the  defendant,  his  agents  and  employes, 
be  enjoined  and  restrained  from  interfering 
with  the  mining  claim,  or  extracting  or  clear- 
ing away  any  of  the  ore  therefrom ;  (4)  that 
the  plaintiffs  be  put  in  possession  of  tlie  min- 
ing claim  by  the  process  of  the  court;  (5) 
that  the  defendant  be  decreed  to  pay  the 
costs  of  this  action ;  and  (6)  for  other  and 
further  relief.  The  answer  of  the  defendant 
denied  specifically  all  the  material  allegations 
of  the  complaint,  and  set  out  in  detail  the 
circumstances  attending  the  purchase  of  the 
mine,  which,  if  proved,  would  establish  his 
good  faitli  in  such  purchase,  and  the  absence 
of  any  fraudulent  acts  on  the  part  of  himself 
or  any  of  his  agents  connected  with  such 
transactions.  Tlie  cause  having  been  heard 
upon  the  pleadings  and  proofs,  the  court 
found  the  facts  in  favor  of  the  defendant, 
and  entered  a  decree  in  his  favor.  Upon  ap- 
peal to  the  supreme  court  of  the  territory, 
that  decree  was  in  all  respects  affirmed,  (7 
Fac.  Rep.  82;)  and  an  appeal  from  the  latter 
decree  brings  the  case  here. 


The  findings  of  fact  by  the  trial  coart.  and 
which  were  adopted  by  the  supreme  court  of 
the  territory,  are  20  in  number,  and  elabo- 
rately set  out  all  the  facts  and  circumstancea 
attending  the  sale  of  the  mine.  The  mate- 
rial facta,  as  gathered  from  these  findings, 
stated  briefly,  are  as  follows:  For  some^ 
time  prior  to  the  5th  of  July,  1881,  the  plain-g 
tiffs.'Synnott  and  Welch,  had  owned  the* 
Eureka  mine,  and  had  lived  in  a  cabin  near 
by.  They  had  done  considerable  work  in  de- 
veloping it,  and  had  found  a  small  vein  of 
ore,  from  which  they  had  extracted,  through 
several  tunnels,  about  $1,000  worth  of  ore, 
then  lying  on  the  premises.  They  were  desir- 
ous of  selling  the  claim,  and  entered  into  an 
agreement  with  one  Porter,  to  pay  him  a 
commission  of  10  per  cent,  on  the  sale  there- 
of, in  case  he  realized  from  such  sale  $2,500. 
Under  these  arrangements  Porter  first  ap- 
plied to  one  John  Oilman  to  purchase  the 
claim,  but  no  agreement  was  reached  be- 
tween them.  Porter  then,  on  the  morning 
of  July  5,  1881,  tried  to  induce  one  E.  A. 
Wall  (who  afterwards  acted  as  the  agent  of 
the  defendant  Shaughnessy)  to  purchase  the 
claim.  He  informed  Wall  that  he  had  a  ver- 
bal option  of  purchase  at  the  price  of  $2,000, 
and  that  his  terms  would  be  a  commission  of 
$500,  or  one-fourtli  of  the  claim,  if  Wall 
should  purchase  it.  In  the  same  interview  ha 
stated  to  Wall  that  he  thought  he  could  show 
him  something  on  the  claim  that  would  in- 
duce him  to  buy  it.  Porter  then  Iiaving  dis- 
closed to  Wall  that  he  had  a  further  appoint- 
ment with  Oilman  to  resume  negotiations 
regarding  the  claim,  Wall  declined  to  have 
any  further  conference,  or  to  make  any  terms 
for  the  purchase,  so  long  as  negotiations 
with  Oilman  continued.  Porter  then  met 
Oilman,  and  they  inspected  the  claim  to- 
gether. Porter  showed  him  float  ore  which 
lie  liad  discovered  at  two  places  on  the  claim, 
one  of  which  was  on  and  about  the  path 
which  Synnott  and  Welch  hiid  usually  trav- 
eled from  their  cabin  to  their  work  on  the 
claim,  and  the  other  at  a  point  about  50  yards 
from  that  path.  After  this  inspection  Oil- 
man went  immediately  to  Synnott  and 
Welch,  and  had  further  negotiations  with 
them,  but  they  failed  to  agree  on  any  terms. 
Synnott  and  Welch  then  informed  Porter 
that  they  were  willing  to  sell  the  claim  for 
$2,000,  but  in  that  case  could  not  allow  him 
any  commission.  On  the  evening  of  thai  day 
Porter  again  went  to  Wall,  and  resumed  ne- 
gotiations. They  went  together  over  the 
Eurelca  claim,  and  Porter  showed  Walt  the 
float  ore  he  had  found,  and  insisted  on  hav-i. 
ing  one-fourth  of  the  claim  for  his  option, g 
*&nd  for  showing  the  float  ore.  Wall  in-* 
formed  him  that  if  he  bought  the  claim  it 
would  be  for  the  defendant,  Shaughnessy, 
who  might  prefer  to  be  the  sole  owner,  and 
proposed  that  if  Porter  would  allow  him  10 
days  to  decide  he  would  either  allow  him  one- 
fourth  of  the  claim  or  pay  him  $1,000,  to 
which  Porter  agreed,  and  at  the  end  of  that 
period,  and  after  the  porchsise,  the  $1,000 
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was  paid  to  Porter  accordingly.  After  tbeir 
examination  of  the  claim,  Wall  went  with 
Porter  to  the  cabin  of  Synnott  and  Welch, 
and  informed  them  that  be  would  buy  the 
claim  for  $2,000,  to  which  they  assented. 
Wall  tlien  told  them  to  come  down  to  his  of- 
fice at  Bullion  and  maice  out  their  deed,  and 
they  agreed  to  do  so.  After  Wall  and  Porter 
had  left,  Oilman  returned  and  resumed  nego- 
tiations with  Synnott  and  Welch,  Anally  of- 
fering them  SI, 800  and  one  tenth  of  the  pro- 
ceeds of  the  claim,  or  $2,200  in  money  for 
the  whole.  He  also  informed  them  of  the 
fact  that  Porter  had  discovered  float  ore  on 
the  place.  After  Gilman  had  gone  away, 
Porter  returned  to  the  cabin  of  Synnott  ana 
Welch,  and  tlie  three  went  together  to  Wall's 
ofiSce.  On  the  way  they  informed  Porter  of 
the  oSer  made  by  Gilman,  and  intimated 
that  they  would  expect  the  same  from  Wall, 
because  they  were  poor,  and  could  not  afford 
to  lose  the  $200,  or  pay  any  commission.  On 
their  arrival  at  Wall's  oflSoe,  Porter  informed 
Wall  of  Oilman's  offer,  whereupon  Wall  told 
them  that  he  would  pay  $2,200  for  the  claim, 
adding,  with  some  asperity,  that  Oilman 
should  not  have  it  at  any  "price.  The  deed 
from  Synnott  and  Welch  to  Shaughnessy  for 
1^,200  was  then  drawn  and  executed  and  at- 
tested, and  was  acltnowledged  the  following 
day.  The  day  after  the  sale,  Porter  did  some 
work  on  the  claim  at  one  of  the  points  where  he 
had  found  float  ore,  and  on  tlie  following  day 
Wall,  as  agent  of  the  defendant,  put  miners 
at  work  at  one  of  the  places  where  float  ore 
had  been  observed,  and  in  the  course  of  a 
few  days,  by  an  open  cut  20  by  25  feet,  dis- 
covered a  body  of  ore  in  place,  which,  when 
taken  out,  weighed  28  tons,  and  netted  the 
defendant  about  $800.  The  ore  exposed  by 
Synnott  and  Welch  was  taken  out  and  sold 
ig  by  the  defendant,  netting  him  about  $90. 
g  The  defendant  afterwards  expended  about 
*  $23,000  in'developing  the  claim,  and  discov- 
ered a  large  and  valuable  lode.  He  has 
sold  ore  from  it  to  the  amount  of  about 
(^,000.  At  the  time  this  suit  was  brought 
he  had  opened  negotiations  for  the  sale  of  the 
claim  at  $150,000. 

The  plaintiffs  in  error  rest  their  case  upon 
two  propositions,  viz.:  (1)  The  defendant, 
with  knowledge  of  the  existence  of  a  large 
"body  of  ore"  In  this  claim,  by  his  agent, 
who  made  the  purchase,  willfully  misled  the 
plaintiffs  in  relation  thereto,  and  induced 
them  to  sell  for  a  price  which  they  would  not 
have  sold  for  had  they  been  truly  informed 
of  the  facts.  (2)  The  defendant,  by  his 
agent,  (Wall,)  entered  into  an  agreement  to 
pay  the  agent  of  the  plaintiffs  (Porter)  a  sum 
of  money  to  conceal  from  his  principals  his 
knowledge  of  the  existence  of  a  valuable 
body  of  ore,  which  he  had  informed  the  de- 
fendant's agent  of,  and  then  procured  a  con- 
veyance from  the  plaintiffs  of  the  claim  in 
fraud  of  their  rights.  These  two  proposi- 
tions, in  our  opinion,  are  clearly  negatived 
by  the  twelfth,  fourteenth,  and  fifteenth  find- 
ings of  fact,  which  are  as  follows:  "(12) 


The  evidence  in  the  case  does  not  show  or 
tend  to  show  that  Wall  or  Porter  or  any  other 
person  had  discovered  or  knew  of  the  exist- 
ence  of  any  vein  or  lode  of  ore  in  place  on 
the  Eureka  mining  claim,  other  than  such  as 
had  been  found  by  and  was  known  to  Synnott 
and  Welch,  in  their  excavations,  at  any  time 
prior  to  the  sale  and  execution  of  the  deed. " 
"(14)  No  false  or  fraudulent  representetions 
concerning  the  Eureka  mining  claim  were 
ever  made  to  said  vendors  or  any  one  else  by 
the  defendant,  or  by  any  agent  or  employ^  of 
his.  (15)  No  concealment  of  any  material 
fact  concerning  said  mining  claim  was  ever 
made  by  the  defendant,  or  by  any  agent  or 
employ^  of  his.  Neither  the  defendant  nor 
any  agent  of  his  had  ever  discovered  or  knew 
of  the  existence  of  any  vein  or  lode  on  said 
claim  (except  such  as  Synnott  and  Welch 
had  exposed  by  their  tunnels)  prior  to  the 
sale,  nor  until  some  days  had  elapsed  after 
the  sale. "  In  the  assignment  of  errors,  how- 
ever, it  is  insisted  that  these  findings  are  not 
responsive  to  the  allegations  of  the  complaint  a 
It  is  said  that  the  trial  court  did  not  make^ 
any'^ndings  on  the  following  material  is-  * 
sues:  (1)  It  did  not  find  as  to  the  value  of 
the  ore  body  discovered  in  the  Eureka  min- 
ing claim  by  Porter,  and  by  him  shown  to 
Wall  at  the  time  the  purchase  was  made  by 
the  latter  for  the  defendant.  (2)  It  did  not 
find  as  to  the  knowledge  of  the  existence  and 
extent  of  such  ore  body  by  Wall  at  the  dato 
last  mentioned.  (3)  It  failed  to  find  whether 
Porter  discovered  any  ore  body,  as  allegedv 
and.  if  so,  when,  and  what  was  its  value  and 
extent;  what  concealments  were  practiced 
by  him  upon  the  plaintiffs,  if  any;  what 
knowledge  defendant  or  his  agent  had  ol 
these  concealments;  whether  plaintiffs  wer« 
offered  or  received  the  value  of  the  claim  a4 
the  time  of  the  sale  thereof;  what  the  de- 
fendant paid  Porter  the  $1,000  for;  what  tlit 
contract  was  between  Porter  and  Wall;  and 
what  were  Porter's  relations  to  the  vendors 
at  the  time  of  the  sale.  We  do  not  think 
there  is  much  force  in  this  contention.  It 
will  be  observed  that  the  basis  of  this  as- 
signment of  error  is  the  assumption  that 
Porter,  as  the  agent  of  the  plaintiffs,  prior  to 
the  day  the  mine  was  sold,  had  discovered  a 
valuable  body  of  ore.  the  knowledge  of  which 
he  concealed  from  the  plaintiffs,  and  im- 
parted to  the  defendant.  Tills  assumption, 
as  shown  by  the  findings,  to  which  we  are 
restricted,  is  entirely  without  foundation. 
Neither  Porter,  nor  the  defendant  nor  bis 
agent.  Wall,  ever  discovered  any  vein  or  lode 
of  ore  on  the  claim  at  any  time  prior  to  the 
sale  thereof  by  the  plaintiffs.  The  counsel 
for  appellants  contend  that  the  court,  in 
finding  that  Porter  or  Wall  discovered  no 
"vein"  or  "lode,"  did  not  find  that  they  dis- 
covered no  "ore  body."  We  deem  it  suffi- 
cient to  say  that  the  context  of  the  complaint 
shows  that  those  terms  were  used  synony- 
mously by  the  pleader,  in  the  common  parlance 
of  miners,  and  not  with  reference  to  any 
technical  distinction.    The  only  indications 

Digitize, 


612 


SXTTBEME  COUBT  BEPOBTEB,  Vol.  9. 


of  any  snoh  ore  body  or  vein  that  had  been 
found  were  simply  a  few  small  pieces  of  ore 
known  as  "float"  ore,  which  did  not  of  ne- 
cessity indicate  the  existence  of  any  large  ore 
body.  Further,  the  fact  that  Porter  had 
found  "float"  ore  on  the  claim  was  made 
o  known  to  the  plaintiffs  before  they  made  the 
gdeed  for  the  claim.  Such  purely  surface  in- 
•  dications,  open  to  all  ordinary'observers,  and 
situated  on  or  near  the  path  along  which  the 
plaintiffs  traveled  in  going  to  and  from  their 
work,  must  have  been  known  to  them,  and 
are  not  such  as  to  be  made  the  subject  of 
concealment  and  misrepresentation.  The 
fact,  however,  that  there  was  no  such  dis- 
covery of  an  actual  vein  or  body  of  ore  dem- 
onstrates that  there  could  have  been  no 
such  fraudulent  and  collusive  concealment 
and  misrepresentation,  as  to  its  limit  and  ex- 
tent, as  is  charged  in  this  complaint.  It  re- 
quired not  only  a  considerable  excavation, 
but  also  a  great  outlay  of  money  and  great 
labor  on  the  part  of  the  defendant  to  develop 
the  existence  of  a  vein  of  ore. 

This  virtually  disposes  of  both  propositions 
advanced  by  the  plaintiffs  in  support  of  their 
contention.  That  the  defendant  paid  Porter 
$1,000,  there  is  no  question.  But  that  such 
sum  was  paid  him  to  conceal  from  the 
plaintiffs  his  knowledge  of  the  existence  of  a 
uu^  ore  body  on  the  claim  could  not  have 
been  tme;  for  the  findings  state  that  he  pos- 
sessed no  such  knowledge.  It  is  presumable 
that  the  plaintiffs,  as  men  of  ordinary  intelli- 
gence, must  have  known  that  Porter  was  to 
receive  from  the  defendant,  or  his  agent, 
Wall,  a  commission  for  his  work  In  the  trans- 
actions connected  with  the  sale  of  the  mine; 
tor  the  findings  show  that  they  did  not  pay 
him  anything  out  of  the  sum  received  from 
such  Side,  as  their  agent,  and  informed  him 
beforehand  that,  while  they  were  willing  to 
■ell  the  claim  for  $2,000,  in  that  case  they 
oould  not  allow  him  any  commission.  It 
really  could  make  no  difference  to  the  plain- 
tiffs what  he  was  paid,  since  they  received 
for  the  claim  all  tliey  had  asked  for  it,  and  in 
reality  $200  more  than  they  had,  a  few  hours 
before,  agreed  to  take,  and  within  $50  of 
what  they  would  have  got  if  Porter  had  made 
the  sale  under  their  first  agreement  with 
him.  There  are  no  other  features  of  the 
ease  that  call  for  special  mention.  In  no  as- 
pect of  it  do  we  think  either  the  law  or  the 
equities  are  witli  the  plaintiffs.  The  Judg- 
ment of  the  supreme  court  of  Idaho  is  there- 
fore affirmed. 

<1S0  V.  S.  B27) 

BiTTLEB  et  al.  V.  BosTOiT  &  S.  S.  S.  Ck>., 
(two  cases.) 

(AprU  23,  ISSS.) 

L  SBiPPnTO— LnoTBD  Liabilitt  Act— Wrokotdi, 

SKATH. 

The  limited  UabIUt7  act  of  1851,  (Rev.  St.  TT. 
B.  ti  4383-4235,)  which  provides  that  the  liability 
of  the  ship-ovTner  "for  any  logs,  damage,  or  Inju- 
ry by  ooUlslon,  or  for  any  aot,  matter,  or  thing, 
poss,]  d«mage,  or  forfeiture,  done,  oocasloned, 
«r  inoorred,  without  the  privity  or  knowledge" 


of  the  owner,  shall  in  no  case  exceed  the  value  of 
the  interest  of  the  owner,  applies  to  damages  for 
loss  of  life,  and  where  the  owner  has  taken  ap- 
propriate proceedings  to  obtain  the  benefit  of 
that  act,  the  person  injured  Is  barred  of  the 
right  to  maintain  a  separate  action  for  such  io- 
juries. 

2,  Same— Statb  Statutes. 

The  limited  liability  aot  being  a  part  of  the 
maritime  Code,  it  Is  co-extensive  with  the  terri- 
torial  operation  of  the  general  admiralty  and 
maritime  jurisdiction,  and  applies,  notwithstand- 
ing the  facts  that  the  injury  sued  for  happened 
within  the  technical  limits  of  a  county  of  a  state, 
and  that  the  liability  sought  to  be  enforced  arose 
from  a  state  law. 

S.  Sams— Privitt  of  Owns. 

An  allegation  that  the  vessel  was  at  the  time 
of  the  accident  in  charge  of  the  second  mate, 
who  was  not  a  licensed  pilot,  is  not  sufficient 
to  show  that  the  loss  was  occasioned  with  the 
fault,  privity,  or  knowledge  of  the  owners,  as 
by  the  maritime  rules  the  oaptain  had  charge  of 
the  vessel,  and  it  was  his  duty,  and  not  tbai  at 
the  owners,  to  see  that  a  qualified  ofBcer  was  ia 
charge. 

Appeals  from  the  Circuit  Court  of  tha 
United  States  for  the  District  of  Massachu* 
setts. 

Frank  Goodwin  and  Eugem  P.  Carver, 
for  Butler,  administrator.  O.  T.  RuuaU, 
Jr.,  for  appellee.  « 

Bradley,  J.  *These  two  cases  are  so  in>* 
timately  connected,  both  in  the  proceedings 
and  in  the  questions  arising  therein,  that  it 
will  be  most  convenient  to  consider  them  to- 
gether. They  arose  out  of  the  stranding, 
sinking,  and  total  loss  of  the  steam-ship  City 
of  Columbus,  on  Devil's  Bridge,  near  Ctay 
Head,  at  the  western  extremity  of  Martha's 
Vineyard,  and  near  the  mouth  of  Vineyard 
Sound,  on  the  18th  of  January,  1884.  Most 
of  the  passengers  and  cargo  were  lost,  frnd^ 
among  the  passengers  lost  was  Elizabeth  B.^ 
Beach,  a  single  woman,  of  MansQeld,*in  the* 
state  of  Connecticut.  The  appellants  repre- 
sent her,  Nattianiel  Beach  being  appointed 
administrator  of  her  estate  in  Connecticut, 
Butler  being  appointed  anclUary  administra- 
tor in  Massachusetts,  and  the  other  two  ap- 
pellants being  (one  an  aunt  and  the  other  a 
niece  of  the  deceased)  dependent  on  her  for 
support.  The  appellee,  the  Boston  &  Sa- 
vannah Steam-Ship  Company,  was  the  own- 
er of  the  ship.  Soon  after  the  disaster  oo 
curred,  and  early  in  February,  1884,  one 
Brown  and  one  Vance  commenced  each  of 
them  an  action  at  law  against  the  steam-ahlp 
company,  in  the  superior  court  ot  the  county 
of  Suffolk,  in  Massachusetts,  to  recover  dam- 
ages for  losses  alleged  to  have  been  sustained 
by  tliem  by  means  of  the  stranding  and  sink- 
ing of  the  vessel.  Thereupon  the  steam-ship 
company,  on  the  18th  of  February,  1884,  ia 
order  to  obtain  the  benefit  of  the  law  of  lim- 
ited liability,  filed  a  libel  in  the  district  court 
of  the  United  States  for  the  district  of  Mas- 
sachusetts, against  the  said  Brown  and 
Vance,  and  against  all  other  persons  who^ 
had  suffered  loss  or  damage  by  said  disaster. 
This  is  one  of  the  cases  now  before  us  on  ap- 
peaL  The  libel  was  in  the  usual  form  of 
libels  in  causes  of  limited  liability.    It  set 
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forth  tne  ownership  of  the  vessel,  the  busi- 
ness in  which  she  was  employed,  namely,  as 
a  passenger  and  freight  steam-ship  between 
Boston  and  Savannah,  her  seaworthiness, 
her  being  well  and  thoroughly  ofllcered  and 
manned  and  furnished  and  equipped  as  the 
law  required.  It  stated  that  on  the  17th  of 
January,  1884,  she  left  Boston  on  a  voyage 
to  Savannah,  having  on  board  about  83  pas- 
sengers and  considerable  merchandise,  a  list 
of  the  former,  as  far  as  known,  and  a  sched- 
ale  of  the  latter,  being  annexed  to  the  libel. 
It  stated  that  while  prosecuting  said  voyage, 
and  while  on  the  high  seas,  to-wit,  in  or  near 
Vineyard  Sound,  the  steam-ship  struck  on 
the  rocks  near  and  oft  the  shore  at  Gay  Head, 
in  Martha's  Vineyard,  in  the  district  of  Mas- 
sachusetts, about  half  past  three  in  the  morn- 
ing of  January  18, 1884,  and  in  a  very  few 
minutes  thereafter  keeled  over,  filled  with 
water,  and  sunk,  becoming  a  total  wreck 
and  loss;  that  most  of  the  passengers  and 
^crew,  about  100  in  number,  were  drowned 
Hand  lost,  those  surviving  claiming  to  have 
"suffered  great  injury;*and  that  all  the  prop- 
erty and  effects  of  the  passengers  and  crew, 
and  all  the  cargo  on  board,  (except  a  small 
part,  salved  in  a  damaged  condition,  and  of 
little  value,)  together  with  said  steam-ship, 
its  machinery,  tockle,  apparel,  and  furniture, 
were  destroyed  and  lost.  The  libel  propound- 
ed other  articles,  as  follows,  to-wit:  "Fifth. 
All  said  great  loss  of  life.  Injury,  and  dam- 
age to  persons  on  board,  and  loss  of  and  dam- 
age to  property,  were  occasioned  and  in- 
curred without  the  privity  or  knowledge  of 
the  libelant,  the  owner  of  said  steam-ship. 
Sixth.  The  libelant  further  alleges  that,  as 
it  is  informed  and  believes,  certain  persons 
or  corporations,  owners  or  insurers  of  prop- 
erty on  board,  and  lost  or  damaged  by  and  at 
the  loss  of  said  steam-ship  as  aforesaid;  cer- 
tain other  persons  who  claim  to  have  been 
on  board  said  steam-ship  at  the  time  of  the 
loss  aforesaid,  and  to  have  suffered  in  conse- 
quence thereof  injuries  and  damage  to  their 
persons  and  property;  and  still  other  persons, 
claiming  to  represent  persons  drowned  and 
lost  in  said  disaster,  and  claiming  to  be  enti- 
tled to  recover  and  receive  large  sums  of 
money  on  account  of  the  death  of  and  injury 
to  said  persons  so  represented  by  them, — all 
make,  or  may  hereafter  make,  claim  that  the 
striking  upon  the  rocks,  and  sinking  and 
wreck  of  said  steam-ship,  and  the  loss  of  life, 
damage  to  persons  and  property  aforesaid, 
were  occasioned  and  incurred  from  the  fault 
and  neglect  of  the  libelant,  or  its  officers  and 
agents,  and  that  the  libelant  is  liable  and  re- 
sponsible to  pay  to  them  the  loss  and  dam- 
ages arising  as  aforesaid;  all  of  which  claims 
and  allegations  the  libelant  denies,  and,  on 
the  contrary,  it  alleges  that  all  such  losses 
and  damages  were  occasioned  or  incurred 
without  its  neglect,  fault,  privity,  or  knowl- 
edge, and,  as  it  is  informed  and  believes, 
without  the  neglect  or  fault  of  its  officers  or 
agents,  or  any  of  them."  "Eighth.  The 
losses  and  damage  to  persons  and  property 


incurred  and  occasioned  by  the  said  stranding, 
sinking,  and  loss  of  said  steam-ship,  and  the 
alleged  claims  and  liabilities  made  against 
the  libelant,  by  reason  thereof,  greatly  ex- 
ceed the  amount  or  value  of  the  interest  of  ^ 
the  libelant,  as  owner,  in  said  steam-ship,  n 
her  machinery,  tackle,  apparel,  and»furni-!P 
ture,  immediately  after  said  loss,  and  in  her 
freight  then  pending.  Upon  and  after  the 
happening  of  said  loss  said  steam-ship,  her 
machinery,  tackle,  apparel,  and  furniture 
became  a  wreck  and  total  loss,  and,  the  libel- 
ant is  informed  and  l}elieves,  were  then  prac- 
tically worthless,  and  the  libelant's  interest 
therein  became  and  was  of  little  or  no  value. 
The  gross  freight  then  pending  on  the  voy- 
age of  said  steam-ship  to  Savannah  was  of  the 
valueof  about  $1,000.  Ninth.  The  libelant, 
while  not  admitting,  but  denying,  that  it  is 
under  any  liabUity  for  tlie  acts,  losses,  and 
damages  aforesaid,  and  desiring  and  claim- 
ing the  right  in  this  court  to  contest  any  such 
liability  of  itself  or  of  said  steam-ship,  claims 
and  is  entitled  to  have  limited  its  liability, 
as  owner,  therefor,  (if  any  such  liability  shall 
hereafter  be  found  to  exist,)  to  the  amount 
or  value  of  its  interest,  as  owner,  in  such 
steam-ship  after  said  loss,  and  her  freight 
then  pending.  Tenth.  Said  steam-ship,  in 
her  damaged  and  wrecked  condition,  now 
lies  sunken  near  the  shore  at  Gay  Head,  Mar- 
tha's Vineyard,  within  this  district,  and  with- 
in the  jurisdiction  and  process  of  this  honor- 
able court." 

The  libelant  thereupon  claimed  and  peti- 
tioned that,  in  case  it  should  be  found  that 
there  was  any  liability  for  the  acts,  losses, 
and  damages  aforesaid,  upon  said  steam-ship 
City  of  Columbus,  or  the  libelant,  as  owner 
thereof,  (which  liability  the  libelant  did  not 
admit,  but  expressly  and  wholly  denied,  and 
desired  in  that  court  to  contest,)  such  liabil- 
ity should  in  no  event  exceed  the  amount  or 
value  of  the  interest  of  the  libelant,  as  own- 
er, in  said  steam-ship  and  her  freight  then 
pending,  as  by  law  provided;  and  to  that  end 
the  libelant  prayed  that  all  claims  for  loss, 
damage,  or  injui7  to  persons  or  property  by 
reason  of  the  premises  might  be  heard  and 
determined  in  that  court,  and  apportioned 
according  to  law,  and  that  due  appraisement 
might  be  ordered  and  made  of  the  ship,  her 
machinery  and  furniture,  and  of  her  pending 
freight  at  the  time  of  the  loss,  offering  to 
pay  the  appraised  value  into  court  or  give 
proper  stipulation  therefor,  and  that  moni- 
tion in  due  form  should  issue  against  said 
Brown  and  Vance  and  any  and  all  persons^ 
claiming  damages  by  reason  of  the  premises,  g 
'citing  them  to  appear,  etc.,  and  that  all  ao-* 
tions  and  suits  concerning  the  matters  set 
forth  might  be  restrained  and  enjoined.  Up- 
on the  filing  of  this  libel  a  monition  was  du- 
ly issued  and  published,  and  an  injunction 
against  actionsandsuits  was  granted,  issued, 
and  published.  The  monition  was  return- 
able to  the  1st  day  of  July,  1884.  Notwith- 
standing  these  proceedings,  the  appellants, 
on  the  27th  of  September.  1884,  filed  a  Ubel 
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against  the  steam-ship  company,  in  the  same 
district  court  for  the  district  of  Massiichu- 
setts,  to  recover  damages  for  the  death  of 
said  Elizabeth  R.  Beaeii.  This  is  the  other 
suit  now  before  us  on  appeal.  After  stnting 
the  engageuient  of  passage  by  Miss  Beach  on 
the  steam-ship  from  Boston  to  Savannah,  the 
character  of  the  vessel  as  a  coastwise  sea^go- 
ing  steam-ship  in  the  coasting  trade,  under 
enrollment  and  license,  and  the  circum- 
stances of  the  stranding  and  loss,  and  the 
drowning  of  Miss  Beach,  the  libel  of  the  ap- 
pellants averred  and  charged  that  the  disas- 
ter was  caused  by  negligence  on  the  part  of 
those  employed  by  the  steam-ship  company 
in  managing  the  ship,  and  by  inefficiency  in 
the  discipline  of  the  officers  and  crew,  and 
that  no  proper  measures  were  taken  to  save 
tite  passengers.  The  libel  further  alleged 
that  at  the  time  of  the  disaster  the  second 
mate,  one  Harding,  was  in  chnrge  of  the  ship, 
and  was  not  a  pilot  for  those  waters;  that 
it  was  a  part  of  his  duty  to  take  charge 
of  the  ship  alternately  with  the  first  mate; 
that  it  was  an  omission  of  duty  on  the  part 
of  the  owner  to  intrust  to  the  second  mate 
the  charge  of  the  ship  without  the  aid  of  a 
special  pilot;  and  that  no  pilot  was  on  duty 
on  the  ship  at  the  time  of  the  accident.  The 
libel  further  alleged  that  "there  was  not 
proper  apparatus  on  the  vessel  for  launching 
the  boats;"  "that  the  ship  was  not  properly 
constructed  in  respect  to  bulkheads  and  oth- 
erwise;" and  that  there  was  unfitness,  gross 
negligence,  or  carelessness  on  the  part  of  the 
servants  and  agents  of  the  respondents  en- 
gaged in  navigating  the  ship,  and  in  not 
taking  proper  measures  to  save  the  passen- 
gers, and  as  displayed  in  the  inefficiency  of 
the  discipline  of  the  officers  and  crew  of  the 
„  vessel;  and  that  in  respect  to  these  matters 
g  there  was  negligence  and  carelessness  on  the 
•  part  of  the  owner.  *  The  libel  further  set  out 
a  statute  of  Massachusetts  of  the  following 
purport,  to-wit:  "If  the  life  of  a  passenger 
Is  lost  by  reason  of  the  negligence  or  care- 
lessness of  the  proprietor  or  proprietors  of  a 
steam-boat,  or  stage-coach,  or  of  common 
carriers  of  passengers,  or  by  the  unfitness  or 
gross  negligence  or  carelessness  of  their  serv- 
ants or  agents,  such  proprietor  or  proprietors 
and  common  carriers  shall  be  liable  in  dam- 
ages not  exceeding  five  thousand  nor  less 
than  five  hundred  dollars,  to  be  assessed  with 
reference  to  the  degree  of  culpability  of  the 
proprietor  or  proprietors  or  common  carriers 
liable,  or  of  their  servants  or  agents,  and  re- 
covered in  an  action  of  tort,  commenced 
within  one  year  from  the  injury  causing  the 
death,  by  the  executor  or  administrator  of 
the  deceased  person,  for  the  use  of  the  widow 
and  children  of  the  deceased,  in  equal  moie- 
ties, or,  if  there  are  no  children,  to  the  use 
of  the  widow,  or,  if  no  widow,  to  the  use  of 
the  next  of  kin."  The  libel  further  alleged 
that  after  the  vessel  struck,  said  Elizabeth 
R.  Beach  suffered  great  mental  and  bodily 
pain  apon  the  vessel,  and  was  afterwards 
washed  into  the  sea,  and  drowned;  that  the 


value  of  her  clothing  and  baggage  lost  was 
$150;  and  that  by  virtue  of  the  premises,  and 
under  the  general  admiralty  jurisdiction  of 
the  United  States,  the  libelants  were  entitled 
to  recover  850,000,  and  by  virtue  of  the  stat- 
ute of  Massachusetts,  35,000.  The  steam- 
ship company  thereupon,  on  the  10th  day  of 
October,  1884,  filed  an  exception  and  plea  to 
this  libel,  setting  up  in  bar  the  record  and 
proceedings  of  the  cause,  of  limited  liability 
previously  instituted  by  them  in  the  same 
district  court,  and  then  pending.  To  meet 
this  exception,  the  appellants,  on  the  16th  of 
December,  1884,  filed  an  amendment  to  their 
libel,  by  way  of  replication,  in  which  they 
claimed  the  benefit  of  the  steam-boat  inspec- 
tion act.  passed  February  28. 1871.  (title  52, 
Rev.  St.  U.  S.,)  which  makes  many  regula* 
tions  respecting  the  steam  machinery  and  ap- 
paratus of  steam-vessels  of  tlie  United  States* 
in  the  merchant  service,  navigating  the  wa-g 
ters  of  the  United  States,  and  respecting(»thelr»i 
construction  and  manner  of  lading,  and  ac- 
commodating passengers  and  merchandise, 
and  the  officers  and  crews  with  which  they 
are  to  be  manned,  and  requires  sea-going 
steamers  in  the  coasting  trade,  when  under 
way,  and  not  on  the  high  seas,  to  be  under 
the  control  and  direction  of  pilots  licensed  by 
the  steam-boat  inspectors,  imposes  penalties 
for  loss  of  life  through  negligence  and  inat- 
tention, and  gives  damages  to  the  full  amount 
against  the  vessel  and  her  master  and  owner 
to  persons  injured,  if  the  injury  happens 
through  any  neglect  or  failure  to  comply 
with  the  provisions  of  the  law,  or  through 
any  known  defects  or  imperfections  of  the 
steaming  apparatus,  or  of  the  bulL  Rev.  St. 
tit.  52,  passim,  §§  4401,  4493.  The  appel- 
lants averred  that  the  City  of  Columbus  was 
subject  to  this  law,  and  when  the  catastrophe 
happened  was  within  the  waters  of  the  state 
of  Massachusetts,  and  not  upon  the  high 
seas,  and  not  under  the  control  of  a  licensed 
pilot.  They  further  averred  that  there  was 
connivance,  misconduct,  or  violation  of  law 
on  the  part  of  the  owner  in  not  providing  or 
procuring  the  vessel  to  be  under  the  contnd 
and  direction  of  a  licensed  pilot,  and  that 
there  was  misconduct,  negligence,  and  inat- 
tention to  duty  on  the  part  of  the  captain, 
second  mate,  or  other  persons  employed  on 
the  vessel,  by  which  connivance,  miscondoct, 
and  negligence  the  life  of  said  Elizabeth  R. 
Beach  was  destroyed.  On  the  same  day,  the 
16th  of  December.  1884,  the  appellants  ap- 
peared to  the  libel  of  the  steam-ship  company 
in  the  cause  of  limited  liability,  and  filed  a 
pleading  which  they  entitled  an  answer,  pe- 
tition, and  exceptions,  and  by  which  they  set 
up  substantially  the  same  matter  as  bad 
been  averred  in  their  libel  and  the  amend- 
ment thereto;  and  in  addition  they  alleged 
that  at  the  time  of  the  disaster  the  steamer 
and  her  freight  were  substantially  insured, 
and  that  the  owners  had  received,  or  were 
entitled  to  receive,  a  large  amount  of  money 
for  said  insurance,  and  would  thereby  be  sub- 
stantially indemnified  for  the^  loss  of.  vessel 
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and  freight.  Afterwards,  on  the  19th  of 
Janauy,  1885.  the  appellants  moved  in  the 
tame  cause  that  the  steam-ship  company  be 
"ordered  to  pay  into  court  the  said  insurance 
f  money.  To  this'motion  the  company  filed  a 
written  reply,  in  which  they  set  up  the  fact 
that  In  pursuance  of  an  order  of  the  court 
they  had  entered  into  stipulation  to  pay  in- 
to court  the  amount  of  the  appraised  value 
of  their  interest  in  the  ship  und  freight. 
They  further  averred  that,  in  pursuance  of  a 
covenant  made  at  the  time  of  their  purchas- 
ing the  said  steam-ship,  in  the  mortgage 
given  for  the  purchase  money,  all  the  insur- 
ance procured  by  them  had  been  assigned  and 
made  payable  to  the  vendors  and  mortgagees, 
for  whose  benefit  and  security  the  policies 
were  kept  on  foot;  and  said  parties  had  col- 
lected the  insurance  money,  and  applied  it 
in  part  payment  of  the  mortgage  notes,  and 
the  libelants,  the  Boston  &  Savannah  Steam- 
ship Company,  had  not  collected  or  received 
any  part  of  it.  To  this  answer  the  appellants 
filed  an  exception  In  the  nature  of  a  demur- 
rer. Upon  these  pleadings  the  parties  agreed 
upon  a  statement  of  facts,  which,  after  stat- 
ing the  titles  of  the  two  causes,  was  as  fol- 
lows, to- wit: 

"  Statement  of  Agreed  Facts.  In  the  above- 
entitled  causes  the  following  facts  are  agreed 
by  the  Boston  &  Savannah  Steam-Ship  Com- 
pany and  John  Haskell  Butler,  administra- 
tor, et  td.,  party  excepting  to  said  libel  of 
said  company:  First.  All  the  allegations 
contained  in  the  eleventh,  twelfth,  thir- 
teenth, fourteenth,  nineteenth,  twenty-thii'd, 
and  twenty -fourth  articles  of  the  answer,  pe- 
tition, and  exceptions  of  said  John  Haskell 
Butler,  administrator,  et  al.,  in  said  suit,  are 
true.  Second,  Except  as  relieved  or  alTect- 
ed  by  the  limited  liability  act  of  1851,  (Kev. 
St.  U.  S.  §§  4283-4285.)  and  the  rules  of  the 
United  States  supreme  court  thereunder,  the 
libelant,  ship-owner,  is  liable  for  all  loss 
and  damage  caused  by  the  stranding  of  said 
steam-ship  City  of  Columbus.  Third.  In  re- 
spect to  the  cause  of  the  disaster  alleged,  tlie 
respondents  claim,  in  addition  to  the  conces- 
sion by  libelant,  the  B.  &  S.  Steam-Ship 
Company,  of  negligence  on  the  part  of  their 
agents  and  servants,  as  above  agreed,  that  at 
the  time  of  disaster  the  second  mate  was  in 
.charge  of  the  ship;  that  he  was  not  a  pilot 
gfor  the  waters  upon  which  tiie  ship  was  then 
•  going,  and  was  not  licensed  as  a  pilot  by  tlie 
inspectors  of  steam-boats;  and  that  no  pilot 
was  on  duty  on  said  ship  at  the  time  of  the 
disaster;  and,  further,  that  the  disaster  was 
owing  to  the  unfitness,  gross  negligence,  or 
carelessness  of  the  servants  or  agents  of  the 
libelant,  who  were  engaged  in  navigating 
the  ship  at  the  time  of  the  disiister,  so  that 
the  case  was  within  section  6  of  chapter  73 
of  the  Public  Statutes  of  Massacliusetts.  The 
libelant  denies  all  these  allegations,  and 
claims  that  they  are  immnteriai  to  the  issues 
of  the  cause,  if  true,  and  that  the  captain  was 
in  charge  of  the  ship  at  the  time  of  the  dis- 
aster.   Fourth.  Said  loss  and  damage  were 


without  the  privity  and  knowledge  of  the 
libelant,  the  Boston  &  Savannah  Steam-Ship 
Company,  the  sole  owner  of  said  steam-ship. 
Fifth.  Said  steam-ship  was  a  coastwise,  sea- 
going vessel,  under  enrollment,  and  was,  at 
and  before  the  time  of  loss,  subject  to  all  the 
laws  and  rules  of  navigation  applicable  to 
such  vessels;  and  at  the  time  of  loss  was  on 
a  voyage  from  Boston  to  Savannah,  Ga.,  and 
proceeding  through  Vineyard  Sound,  strand- 
ing on  Devil'sBridge,  oS  and  near  Gay  Head, 
Martha's  Yiueyard.  And  to  this  extent  the 
respondents,  Butler  et  als.,  qualify  any  ad- 
mission in  their  answer  to  the  third  article  of 
the  libel  of  the  company;  and  the  company 
qualify  any  averment  pertinent  thereto  in 
said  article.  Sixth.  After  the  filing  of  the 
libel  or  petition  in  this  cause,  the  court  caused 
due  appraisement  to  be  had  of  the  amount  or 
value  of  the  interest  of  the  libelant,  as  own- 
er, in  such  ship  and  her  freight  for  the  voy- 
age, and  thereupon  made  an  order  for  the 
giving  of  a  stipulation,  with  sureties  for  the 
payment  tliereof,  into  court,  whenever  the 
same  shall  be  ordered ;  and  upon  due  com- 
pliance with  this  order  the  court  issued  a 
monition,  February  28, 1884,  against  all  per- 
sons claiming  damages  for  any  such  loss,  em- 
bezzlement, destruction,  damage,  or  injury, 
citing  tliem  to  appear  before  the  said  court, 
and  make  due  proof  of  their  respective  claims 
at  or  before  July  1,  1884,  and  public  notice 
of  such  monition  was  given  as  required;  and 
thereafter,  on  the  application  of  said  owner, 
the  court  made  an  order  to  restrain  the  fur- 
ther  prosecution  of  all  and  any  suit  or  suits  |. 
against  said  owner  in  respect  of  any  suchg 
claim  orlclaims,  all  as  provided  In  the  admi-* 
ralty  rules  of  the  United  States  supreme  court. 
Seventh.  The  Boston  &  Savannah  Steam- 
Stiip  Company  is  a  corporation  organized  un- 
der the  laws  of  the  state  of  Massachusetts, 
and  is  located  at  Boston ,  in  said  state. " 

The  following  additional  statement  was 
agreed  to  in  the  action  of  the  appellants,  to- 
wit:  "(1)  Except  as  relieved  or  affected  by 
the  limited  liability  act  of  1851,  (Rev.  St.  U. 
S.  §§  4283-4285,)  and  the  rules  of  the  United 
States  supreme  court  thereunder,  the  re- 
spondent, ship-owner,  is  liable  for  all  loss 
and  damage  caused  by  the  stranding  of  said 
steam-ship  City  of  Columbus.  (2)  The  re- 
spondent claims  that  the  captain  was  in 
charge  of  the  ship  at  the  time  of  the  disaster, 
(3)  Said  loss  and  damage  were  without  the 
privity  and  knowledge  of  the  respondent,  the 
Boston  &  Savannah  Steam-Siiip  Company, 
the  sole  owner  of  said  steam-ship.  (4)  Said 
steam-ship  was  a  coastwise,  sea-going  ves- 
sel, under  enrollment,  and  was.  at  and  be- 
fore the  time  of  loss,  subject  to  all  the  laws 
and  rules  of  navigation  applicable  to  such 
vessels;  and  at  the  time  of  loss  was  on  a  voy- 
age  from  Boston  to  Savannah,  Ga.,  and  pro- 
ceeding tlirough  Vineyard  Sound,  stranding 
on  Devil's  Bridge,  off  and  near  Gay  Head, 
Martha's  Vineyard."  The  two  causes  were 
argued  together  upon  the  pleadings  and 
these  statements  of  fact,  and  on  the  lOtb  of 
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April,  1885,  the  following  decrees  were  made, 
to-wit:  In  the  suit  of  the  appellants  the 
following  decree  was  made:  "This  cause 
was  heard  upon  libel,  and  respondent's  ex- 
ceptions thereto,  and  upon  agreed  facts,  and, 
it  appearing  to  the  court  that  the  record  al- 
leged in  said  exceptions  exists,  it  is  there- 
upon ordered,  adjudged,  and  decreed  that 
the  exceptions  be  sustained,  and  the  libel 
dismissed,  with  costs."  In  the  limited  lia- 
bility cause  the  following  decree  was  made: 
"It  is  found  and  decreed  by  the  court  that 
the  libelant  is  entitled  to  the  limitation  of 
liability  for  loss  of  life,  and  otlier  damage, 
« as  claimed  in  said  libel;  and  that  evidence 
gtending  to  establish  the  facts,  claimed  by  the 

*  respondents  in  clause  8*of  the  agreed  facts 
on  file,  is  immaterial,  and  therefore  inad- 
missible, and  that  the  allegations  in  the  li- 
belant's answer  to  respondents*  motion  that 
insurance  money  be  paid  into  court  are  true; 
and  it  is  thereupon  ordered,  adjudged,  and 
decreed  by  the  court  that  the  said  respond- 
ents' exceptions  to  the  libelants'  answer  to 
said  respondents'  motion  that  insurance 
money  be  paid  into  court  be  overruled,  and 
their  said  motion  denied;  and  that  the  ex- 
ceptions of  said  respondents  to  the  libel  be 
overruled,  and  their  petition  be  dismissed." 
These  decrees  were  affirmed  by  the  circuit 

^  oourt,  and  from  the  decree  of  the  latter  court 
2  the  present  appeal  was  taken. 

*  •  We  will  first  consider  the  principal  point 
taken  in  the  cause  of  damage,  instituted  by 
the  appellants,  to  whicli  the  owners  of  the 
Bteam-ship  pleaded  the  pendency  of  the  pro- 
ceedings in  the  cause  of  limited  liability,  and 

a  will  then  discuss  the  questions  presented  in 
2  both  causes,  and  those  which  are  peculiar  to 

*  the  cause  last  named.  *  la  the  former  cause 
the  principal  point  raised  was  that  the  law 
of  limited  liability  does  not  apply  to  personal 
injuries,  and  hence  that  the  appellants  were 
not  bound  to  litigate  their  claim  in  the  lim- 
ited liability  cause,  but  had  a  right  to  file  a 
separate  and  independent  libel.  The  appel- 
lants, in  their  brief,  say:  "The  single  ques- 
tion thus  presented  is  whether  the  act  limit- 
ing the  liability  of  ship-owners  applies  to 
damages  for  personal  injury  and  damages 
for  loss  of  life,  and  thus  deprives  those  en- 
titled to  damages  of  the  right  to  entertain 
suit  for  recovery,  provided  that  the  ship- 
owner has  taken  appropriate  proceedings  by 
libel  or  petition  to  limit  his  liability;  in  other 
words,  whether  the  said  act  extends  to  all 
damages  for  personal  injury,  and  damages 
for  loss  of  life."  It  is  virtually  conceded 
that  if  the  limited  liability  act  applies  to  dam- 
ages for  personal  injury,  and  damages  for 
loss  of  life,  the  proceedings  taken  by  the 
steam-ship  company  by  their  libel  for  limited 
liability  were  a  bar  to  the  appellants'  action, 
and  that  the  controversy  between  the  par- 
ties should  have  been  settled  in  that  cause. 
We  shall,  in  the  first  place,  therefore,  ex- 
amine that  question. 

If  we  look  at  the  ground  of  the  law  of  lim- 
ited responsibility  of  ship-owners,  we  shall 


bava  no  difficulty  in  reaching  the  conclusion 
that  it  covers  the  case  of  injuries  to  the  per- 
son as  well  as  that  of  injuries  to  goods  and 
merchandise.  That  ground  is  that  for  the 
encouragement  of  ship-building,  and  the  em- 
ployment of  ships  in  commerce,  the  owners 
shall  not  be  liable  beyond  their  interest  in 
the  ship  and  freight  for  the  acta  of  the  mas- 
ter or  crew  done  without  their  privity  or 
knowledge.  It  extends  to  liability  for  every 
kind  of  loss,  damage,  and  injury.  This  is 
the  language  of  the  maritime  law,  and  it  is 
the  language  of  our  statute,  which  virtually 
adopts  that  law.  The  statute  declares  that 
"the  liability  of  the  owner  of  any  vessel  for 
any  embezzlement,  loss,  or  destruction,  by 
any  person,  of  any  property,  goods,  or  mer- 
chandise, shipped  or  put  on  board  of  such 
vessel,  or  for  any  loss,  damage  or  injury  by 
collision,  or  for  any  act,  matter,  or  thing, 
[loss,]  damage,  or  forfeiture  done,  occasion<xl,Q 
or  incurred,  without  the  privity  or  knowl-g 
edge'of  such  owner  or  owners,  shall  in  no* 
case  exceed  the  amount  or  value  of  the  inter- 
est of  such  owner  in  such  vessel  and  her 
freight  then  pending."  Rev.  St.  §  4283. 
The  word  "loss"  in  the  statute  of  1851  is 
printed  "lost"  in  the  Revised  Statutes,  evi- 
dently by  mistake.  This  is  the  fundamental 
section  of  the  law.  On  this  section  the  whole 
provision  turns,  and  nothing  can  be  more 
general  or  broad  than  its  terms.  The  "liabil- 
ity ♦♦  •  shall  in  no  case  exceed, "  etc.  It 
is  the  liability,  not  only  for  loss  of  goods,  but 
for  any  injury  by  collision,  or  for  any  act, 
matter,  loss,  damage,  or  forfeiture  whatever 
done  or  incurred.  Various  attempts  have 
have  been  made  to  narrow  the  objects  of  the 
statute,  but  without  avail.  It  was  first  con- 
tended that  it  did  not  apply  to  collisions. 
This  pretense  was  disallowed  by  the  decisioa 
in  Norwich  Co.  ^  "Wright,  13  Wall.  104. 
Next  it  was  insisted  that  it  did  not  extend  to 
cases  of  loss  by  fire.  This  point  was  over- 
ruled in  the  case  of  Steam-Ship  Co.  v.  Manu- 
facturing Co.,  109  U.  b.  578,  a  Sup.  Ot,  Rep. 
379,  617.  Now  it  is  contended  that  it  does 
not  extend  to  personal  injuries  as  well  as  to 
injuries  to  property.  If  this  position  can  bo 
maintained,  the  value  of  the  act,  as  an  en- 
couragement to  engage  in  the  shipping  busi- 
ness, will  be  very  essentially  impaired.  The 
carriage  of  passengers  in  connection  with 
merchandise  is  so  common  on  the  great  high- 
way between  the  old  and  new  continents  at 
the  present  day  that  a  law  of  limited  liability, 
which  should  protect  ship-owners  in  regard 
to  injuries  to  goods,  and  not  in  regard  to  in- 
juries to  passengers,  would  be  of  very  little 
service  in  cases  which  would  call  for  its  ap- 
plication. Tlie  section  of  the  law  which  fol- 
lows the  main  section  of  the  original  act, 
namely,  section  4  of  the  act  of  1851,  (consti- 
tuting the  two  sections  of  4284  and  4285  of 
the  Revised  Statutes,)  has  been  referred  to 
for  the  purpose  of  showing  that  the  legisla- 
ture had  in  view  injuries  to  property  only. 
That  section  provides  that  if  there  are  sev- 
eral owners  of  merctiaudiBe  damaged  or  lost 
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on  the  voyage,  and  the  value  of  the  ship  and 
freight  is  not  sufficient  to  pay  them  ail,  the 
^proceeds  shall  be  divided  pro  rata  between 
gthem.  and  gives  to  either  party  the  right  to 
•  take  the  proper  proceedings  in  court  to  pro- 
cure such  distribution  to  be  made.  This  sec- 
tion is  an  appendix  to  the  principal  section 
wtiich  limits  the  liability,  and  is  added  to 
it  for  the  purpose  of  enabling  the  parties 
interested  to  carry  out  and  secure  the  ob- 
jects of  the  statute  in  the  most  equitable 
manner.  It  has  respect  to  the  legal  proceed- 
ings to  be  had  for  carrying  the  act  into  ef- 
fect It  prescribes  the  rule,  namely,  pro  rata 
distribution.  Mention  is  only  made,  it  is 
true,  of  owners  of  properly  lost  or  injured, 
but  surely  that  cannot  have  the  effect  of  do- 
ing away  with  the  broad  and  general  terms 
of  the  principal  enactment  stated  with  such 
precision  and  absence  of  reserve.  It  is  more 
reasonable  to  interpret  the  fourth  section  as 
merely  instancing  the  owners  of  lost  prop- 
erty for  the  purpose  of  Illustrating  how  the 
proceeds  of  the  ship  and  freight  are  to  be  dis- 
tributed in  case  of  their  being  insufficient  to 
pay  all  parties  sustaining  loss.  The  observa- 
tions of  Chief  Justice  Dcrfee,  in  delivering 
the  opinion  of  the  supreme  court  of  Rhode 
Island,  in  the  case  of  Hounds  v.  Steam-Sliip 
Co.,  14  B.  I.  344,  seem  to  us  very  sensible, 
and  to  the  point.  That  was  a  case  of  injury 
tothepereon.  Thechief  jnsticesays:  "There 
would  be  no  doubt  on  this  point  were  it  not 
for  the  next  two  sections,  which  make  pro- 
vision for  the  procedure  for  giving  effect  to 
the  limitation.  These  sections,  if  we  look 
only  to  the  letter,  apply  only  to  injuries  and 
losses  of  property.  The  question  is,  there- 
fore, whether  we  shall,  by  construction, 
bring  the  three  sections  into  correspondence 
by  confining  the  scope  of  section  4283  to  in- 
juries and  losses  of  property,  or  by  enlarging 
the  scope  of  the  two  other  sections  so  as  to 
include  injuries  to  the  person.  We  think  it 
is  more  reasonable  to  suppose  that  the  desig- 
nation of  losses  and  injuries  in  sections  42^4 
and  4285  is  imperfect,  a  part  being  mentioned, 
representatively,  for  the  whole,  and  conse- 
quently that  those  sections  were  intended  to 
extend  to  injuries  to  the  person  as  well  as  to 
injuries  to  property,  than  it  is  to  suppose  that 
section  4283  was  intended  to  extend  only  to 
the  latter  class  of  injuries,  and  was  inadvert* 
ently  couched  in  words  of  broader  meaning. 
The  probable  purpose  was  to  put  American 
ship-owners  on  an  equality  with  foreign  ship- 
Kowners  in  this  regard,  and  in  the  great  mari- 
"time*countries  of  England  and  France  the 
limitation  of  liability  extends  to  personal  as 
well  as  to  property  injuries  and  losses. "  We 
may  also  refer  to  the  opinion  of  Judge  Bek- 
EDiCT,  in  the  case  of  The  Epsilon,  6  Ben.  378, 
as  containing  a  very  full  and  able  discussion 
of  the  question.  It  was  the  first  decision 
made  upon  this  particular  subject.  We 
have  no  hesitation  in  saying  that  the  limita- 
tion of  liability  to  the  value  of  the  ship  and 
freight  is  general,  and  that  when  the  proceeds 
of  the  latter  are  insufficient  to  pay  the  entire 


loss,  the  object  of  the  fourth  section  of  the 
old  law  (the  4284th  of  the  Revised  Statutes) 
is  mainly  to  prescribe  a  pro  rata  distribution 
among  the  parties  who  have  sustained  loss 
or  damage.  We  think  that  the  law  of  limited 
liability  applies  to  cases  of  personal  injury 
and  death  as  well  as  to  cases  of  loss  of  or  in- 
jury to  property.  This  conclusion  is  decisive 
of  tlie  coutrovei-sy  arising  on  the  libel  of  the 
appellants ;  for,  if  the  law  applies  to  the  case 
of  personal  Injuries,  it  was  then  the  duty  of 
the  libelants  to  have  appeared  in  the  cause  of 
limited  liability  instituted  by  the  owners  of 
the  vessel,  and  to  have  contested  there  the 
question  whether,  in  the  particular  case,  the 
owners  were  or  were  not  entitled  to  the  ben- 
efit of  the  law.  Had  the  action  of  the  appel- 
lants been  first  commenced,  it  would  have 
been  suspended,  by  the  institution  of  the 
limited  liability  proceedings,  and  the  very 
object  of  those  proceedings  was,  not  only  to 
stop  the  prosecution  of  actions  already  com- 
menced, but  to  prevent  other  suits  from  be- 
ing brought.  Allegations  that  the  owners 
themselves  were  in  fault  cannot  affect  the 
jurisdiction  of  the  couit  to  entertain  a  cause 
of  limited  liability,  for  that  is  one  of  the  prin- 
cipal issues  to  be  tried  in  such  a  cause.  The 
beneficent  object  of  the  law,  in  enabling  the 
ship-owner  to  bring  all  parties  into  concourse 
who  have  claims  arising  out  of  the  disaster 
or  loss,  and  thus  to  prevent  a  multiplicity  of 
actions,  and  to  adjust  the  liability  to  the  value 
of  the  ship  and  freight,  has  been  commented 
on  in  several  cases  that  have  come  before 
this  court,  notably  in  the  cases  of  Norwich 
Co.  v.  Wright,  13  Wall.  104,  and  Steam-Ship 
Co.  V.  Manufacturing  Co.,  109  I  S.  578,  3 
Sup.  Ct.  Rep.  379,  617.  It  is  unnecessary  to^ 
enter  again  upon  the  discussion  here.  g 

*It  is  contended,  however,  that  the  act  of* 
February  28, 1871,  entitled  "An  act  to  pro- 
vide for  the  belter  security  of  life  on  board 
of  vessels  propelled  in  whole  or  in  part  by 
steam,  and  for  other  purposes,"  (16  St.  440,) 
supersedes  or  displaces  the  proceeding  for 
limited  liability  in  cases  arising  under  its 
provisions.  We  do  not  see  the  necessity  of 
drawing  any  such  conclusion.  The  act  it- 
self contains  no  provision  of  the  kind.  It  re- 
quires certain  precautions  to  be  taken  by 
owners  of  coasting  steam-vessels,  and  those 
engaged  in  navigating  them,  to  avoid  as  far 
as  possible  danger  to  the  lives  of  passengers. 
Among  other  things,  by  the  fifty-first  section 
of  the  act,  (Rev.  St.  §  4401,)  it  is  provided  that 
all  coastwise,  sea-going  steam- vessels  "shall, 
when  under  way,  except  on  the  high  seas,  be 
under  the  control  and  direction  of  pilots  li- 
censed by  the  inspectors  of  steam-boats." 
By  the  forty-third  section  (Rev.  St.  §  4493) 
it  is  declared  that  whenever  damage  is  sus- 
tained by  a  passenger  or  his  baggage  the 
master  and  owner,  or  either  of  them,  and  the 
vessel,  shall  be  liable  to  the  full  amount  of 
damage,  if  it  happens  through  any  neglect  or 
failure  to  comply  with  the  provisions  of  the 
act,  or  through  known  defects,  ete.  This 
is  only  declaring  in  the  particular  case  what 
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Is  trne  in  an,  that  if  the  injury  or  loss  occurs 
tbrongli  the  fault  of  the  owner,  he  will  be 
personally  liable,  and  cannot  have  the  bene 
fit  of  limited  liability.  But  it  does  not  alter 
the  course  of  proceeding  if  the  claim  of  lim- 
ited liability  is  set  up  by  the  owner.  If,  in 
those  proceedings,  it  should  nppear  that  the 
disaster  did  happen  with  his  privity  or  knowl- 
edge, or,  perhaps,  if  it  should  appear  that 
the  requirements  of  the  steara-boat  inspection 
law  were  not  complied  with  by  him,  he  would 
not  obtain  a  decree  for  limited  liability.  That 
is  all.  We  say  "perhaps,"  for  it  has  never 
yet  been  decided,  at  least  by  this  court,  that 
the  owner  cannot  claim  the  benefit  of  limited 
liability  when  a  disaster  happens  to  a  coast- 
wise steamer  without  his  fault,  privity,  or 
knowledge,  even  though  some  of  the  require- 
ments of  the  steam-boat  inspection  law  may 
not  have  been  complied  with.  The  act  of 
congress  passed  June  26,  1884,  entitled  "An 
act  to  remove  certain  burdens  on  the  Ameri- 
^can  merchant  marine,"  etc.,  (23  St.  58.)  has 
ga  section  (section  18,)  which  seems  to  have 
*  been  intended  as  explanatory  of  the  intent  of 
congress  in  this  class  of  legislation.  It  de- 
clares that  the  individual  liability  of  a  ship- 
owner shall  be  limited  to  the  proportion  of 
any  or  all  debts  and  liabilities  that  his  indi- 
vidual share  of  the  vessel  bears  to  the  whole, 
and  the  aggregate  liabilities  of  all  the  own- 
ers of  a  vessel  on  account  of  the  same  shall 
not  exceed  the  value  of  such  vessel  and 
freight  pending.  The  language  is  somewhat 
vague,  it  is  true;  but  it  is  possible  that  it 
was  intended  to  remove  all  doubts  of  the  ap- 
plication of  the  limited  liability  law  to  all 
cases  of  loss  and  injury  caused  without  the 
privity  or  knowledge  of  the  owner.  But  it 
is  unnecessary  to  decide  this  point  in  the 
present  case.  The  pendency  of  the  proceed- 
ings in  the  limited  liability  cause  was  a  suf- 
ficient answer  to  the  libel  of  the  appellants. 
The  question,  then,  arises  whether  the  de- 
fense made  by  the  appellants  in  the  cause  of 
limited  liability,  instituted  by  the  owners  of 
the  steam-ship,  is  a  good  defense,  as  set  forth 
in  the  pleadings  and  the  agreed  statement  of 
facts.  The  main  allegation  relied  on  by  the 
appellants  to  bring  the  case  within  the  steam- 
boat inspection  law  is  that  the  second  mate 
was  in  charge  of  the  vessel  at  the  time  of  the 
accident,  and  that  he  was  not  a  licensed  pilot. 
The  libelant  owners  deny  this,  and  claim  that 
it  is  immaterial  if  true.  There  is  no  proof 
on  the  subject.  But  suppose  it  were  admit- 
ted to  be  true,  bow  could  the  owners  have 
prevented  the  second  mate  from  being  in 
charge?  By  virtueof  his  ofl9ce,  and  the  rules 
of  maritime  law,  the  captain  or  master  has 
charge  of  the  ship  and  of  the  selection  and 
employment  of  the  crew,  and  it  was  his  duty, 
and  not  that  of  the  owners,  to  see  that  a  com- 
petent and  duly-qualified  officer  was  in  actual 
charge  of  the  steamer  when  not  on  the  high 
seas.  It  is  not  alleged  that  the  captain  him- 
self and  the  first  mate  were  not  regularly 
licensed  pilots.  They  usually  are  such  on  all 
■ea-goiog  steamers,  and,  in  the  absence  of 


any  allegation  to  the  contrary,  it  will  be  pre- 
sumed that  they  were  so  licensed.  The  other 
allegations,  "that  there  was  not  proper  ap- 
paratus on  the  vessel  for  launching  the 
boats,"  and  "that  the  ship  was  not  properly^ 
constructed  in  respect  to  her  bulkheads  andg 
■otherwise, "  are  too  vague  and  indefinite  to* 
form  the  basis  of  a  judgment.  Besides,  these 
allegations  are  denied,  and  no  proof  was  of- 
fered on  the  subject.  The  several  allegations 
that  the  disaster  was  owing  to  the  unfitness, 
gross  negligence,  or  carelessness  of  the  serv- 
ants or  agents  of  the  steam-ship  company, 
who  were  engaged  in  navigating  the  ship  at 
the  time  of  the  disaster,  which  allegations 
were  made  for  the  purpose  of  showing  that 
the  case  came  within  the  Massachusetts  stat- 
ute, were  also  denied,  and  not  sustained  by 
any  proof.  The  bearing  and  effect  of  that 
law,  however,  are  proper  to  be  more  fully 
considered.  YTe  have  decided,  in  the  case  of 
The  Ilarrisburg,  119  U.  S.  199,  7  Sup.  Ct. 
Rep.  140,  that  no  damages  can  be  recovered 
by  a  suit  in  admiralty  for  the  death  of  a  hu- 
man being  on  the  high  seas,  or  on  waters 
navigable  from  the  seas,  caused  by  negli- 
gence, in  the  absence  of  an  act  of  congress, 
or  a  statute  of  a  state,  giving  a  right  of  ac- 
tion therefor.  The  maritime  law,  of  this 
country  at  least,  gives  no  such  right  We 
have  thus  far  assumed  that  such  damage 
may  be  recovered  under  the  statute  of  Mas- 
sachusetts in  a  case  arising  in  the  place  where 
the  stranding  of  the  City  of  Colambos  took 
place,  within  a  few  rods  of  the  shore  of  one 
of  the  counties  of  that  commonwealth,  and 
have  also  assumed  that  the  law  of  limited  lia- 
bility is  applicable  to  that  place.  Of  the  lat- 
ter proposition  we  entertain  no  doubt.  The 
law  of  limited  liability,  as  we  have  frequently 
had  occasion  to  assert,  was  enacted  by  con- 
gress as  a  part  of  the  maritime  law  of  this 
country,  and  therefore  it  is  co-extensive,  in 
its  operation,  with  the  whole  territorial  do- 
main of  that  law.  Norwich  Co.  v.  Wright, 
13  Wall.  104, 127;  The  Lotta wanna.  21  Wall. 
558,  577;  The  Scotland,  105  U  S.  24. 29,  31; 
Steam-Ship  Co.  v.  Manufacturing  Co.,  109 
U.  S.  578, 593, 3  Sup.  Ct.  Bop.  379,  617.  In 
The  Lotta  wanna  we  said :  "  It  can  not  be  sup- 
posed that  the  framers  of  the  constitution 
contemplated  that  the  law  should  forever 
remain  unalterable.  Congress  undoubtedly 
has  authority,  under  the  commercial  power, 
if  no  other,  to  introduce  such  changes  as  are 
likely  to  be  needed."  Page  577.  Again, on 
page  575,  speaking  of  the  maritime  jurisdio-_ 
tion  referred  to  in  the  constitution,  and  ttael 
system  of  law  to  be*administered  thereby,*, 
it  was  said:  "The  constitution  must  have 
referred  to  a  system  of  law  co-extensive  with, 
and  operating  uniformly  in,  the  whole  coun- 
try. It  certainly  could  not  have  been  the  in- 
tention to  place  the  rules  and  limits  of  mari- 
time law  under  the  disposal  and  regulation 
of  the  several  states,  as  that  would  have  de- 
feated the  uniformity  and  consistency  at 
which  the  constitution  aimed  on  all  subjects 
of  a  commercial  character  affecting  the  inter- 
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cooTse  ot  the  states  with  each  other  or  with 
foreign  staixa."  In  The  Scotland  this  lan- 
gnage  was  used:  "But  it  is  enough  to  saj 
that  the  rule  of  limited  responsibility  is  now 
our  nmritime  rale.  It  is  ttie  rule  by  which, 
through  the  act  of  congress,  we  have  an- 
nounced that  we  propose  to  administer  jus- 
tice in  maritime  cases. "  Page  31.  Again, 
in  the  same  case,  (page  29,)  we  said:  "But, 
whilst  the  rule  adopted  by  congress  is  the 
same  as  the  rule  of  the  general  maritime  law, 
its  efficacy  as  a  rule  depends  upon  the  stat- 
ute, and  not  upon  any  inherent  force  of  the 
maritime  law.  As  explained  in  The  Lotta- 
wanna,  the  maritime  law  is  only  so  far  oper- 
ative as  law  in  any  country  as  it  is  adopted 
by  the  laws  and  usages  of  that  country;  and 
this  particular  rule  of  the  maritime  law  had 
never  been  adopted  in  this  country  until  it 
was  enacted  by  statute.  Therefore,  whilst 
it  is  now  a  part  of  our  maritime  law,  it  is, 
nevertheless,  statute  law."  And  in  Steam- 
Ship  Co.  T.  Manufacturing  Co.,  it  was  said: 
"The  rule  of  limited  liability  prescribed  by 
the  act  of  1851  is  nothing  more  than  the  old 
maritime  rule,  administered  in  courts  of  ad- 
miralty in  all  countries  except  England,  from 
time  immemorial,  and  if  this  were  not  so,  the 
subject-matter  itself  is  one  that  belongs  to 
the  department  of  maritime  law. "  Page  593. 
These  quotations  are  believed  to  express 
the  general,  if  not  unanimous,  views  of  the 
members  of  this  court  for  nearly  20  years 
past,  and  tbey  leave  us  in  no  doubt  that, 
while  the  general  maritime  law,  with  slight 
modifications,  is  accepted  as  law  in  this 
oountiy,  it  is  subject  to  such  amendments  as 
congress  may  see  fit  to  adopt.  One  of  the 
modifications  of  the  maritime  law,  as  re- 
I.  oeived  here,  was  a  rejection  of  the  law  of  Urn- 
S  ited  liability.  We  have  recti  fled  that.  Con- 
•  gress  has'iestored  that  article  to  oar  mari- 
time Code.  We  cannot  doubt  its  power  to  do 
thla.  As  the  constitution  extends  the  judi- 
cial power  of  the  United  States  to  "all  cases 
of  admiralty  and  maritime  jurisdiction,"  and 
as  this  jurisdiction  is  held  to  be  exclusive, 
the  power  of  legislation  on  the  same  subject 
most  necessarily  be  in  the  national  legisla- 
ture, and  not  in  the  state  legislatures.  It  is 
tme,  we  have  held  that  the  boundaiies  and 
limits  of  the  admiralty  and  maritime  juris- 
diction are  matters  of  judicial  cognizance, 
and  cannot  be  afTected  or  controlled  by  legis- 
lation, whether  state  or  national.  Chief  Jus- 
tice Tamet,  in  The  St.  Lawrence,  1  Blacli, 
522, 526, 527;  The  Lotta wanna,  21  Wall.  558, 
576,  576.  But  within  these  boundaries  and 
limits  the  law  itself  is  that  which  has  always 
been  received  as  maritime  law  in  this  country, 
with  such  amendments  and  modifications  as 
congress  may  from  time  to  time  have  adopted. 
It  being  clear,  then,  that  the  law  of  limited 
liability  of  ship-owners  is  a  part  of  our  marl- 
time  Code,  the  extent  of  its  territorial  opera- 
tion (as  before  intimated)  cannot  be  doubt- 
ful. It  is  necessarily  co-extensive  with  that 
of  the  general  admiralty  and  maritime  juris- 
diction, and  that  by  the  settled  law  of  this 


country  extends  wherever  pnbllc  navigation 
extends, — on  the  sea  and  the  great  inland 
lakes,  and  the  navigable  waters  connecting 
therewith.  Waring  v.  Clarlie,  5  How.  441; 
The  Genesee  Chief  v.  Fitzhugh,  12  How.  443; 
Jackson  v.  The  Magnolia,  20  How.  296; 
Transportation  Co.  v.  Pitzhugh,  1  Black, 
574,  Tlie  present  case,  therefore,  is  clearly 
within  the  admiralty  and  marilime  jurisdic- 
tion. The  stranding  of  the  City  of  Columbus 
took  place  on  Devil's  Bridge,  on  the  north 
side  of  and  near  Gay  Head,  at  the  west  end 
of  Martha's  Vineyard,  jast  where  Vineyard 
Sound  opens  into  the  main  sea.  Thougli 
within  a  few  rods  of  the  island,  (which  is  a 
county  of  Massachusetts,)  and  within  the 
jaws  of  the  headland,  it  was  on  the  navigable 
waters  of  the  United  States,  and  no  state 
legislation  can  prevent  the  full  operation  of 
the  maritime  law  on  those  waters.  It  is  un- 
necessary to  consider  the  force  and  effect  of  „ 
the  statute  of  Massachusetts  over  the  placeg 
in  question.  Whatever'force  it  may  have  in* 
creating  liabilities  for  acts  done  there,  it  can- 
not neutralize  or  affect  the  admiralty  or  mari- 
time jurisdiction  or  the  operation  of  the  mari- 
time law  in  maritime  cases.  Those  are  mat- 
ters of  national  interest.  If  the  territory  of 
the  state  technically  extends  a  marine  league 
beyond  the  seashore,  that  circumstance  can- 
not circumscribe  or  abridge  the  law  of  the 
sea.  Kot  only  is  that  law  the  common  right 
of  the  people  of  tlie  United  States,  but  the 
national  legislature  has  regulated  the  subject, 
in  greater  or  less  degree,  by  the  passage  of 
the  navigation  laws,  the  steam-boat  inspec- 
tion laws,  the  limited  liability  act,  and  other 
laws.  We  have  no  hesitation,  therefore,  in 
saying  that  the  limited  liability  act  applies  to 
the  present  case,  notwithstanding  the  dis- 
aster happened  within  the  technical  limits  of 
a  county  of  Massachusetts,  and  notwith- 
standing the  liability  itself  may  have  arisen 
from  a  state  law.  It  might  be  a  much  more 
serious  question  whether  a  state  law  can  have 
force  to  create  a  liability  in  a  maritime  case 
at  all,  within  the  dominion  of  the  admiralty 
and  maritime  jurisdiction,  where  neither  the 
general  maritime  law  nor  an  act  of  congress 
has  created  such  a  liability.  On  this  subject 
we  prefer  not  to  express  an  opinion.  The 
question  relating  to  the  insurance  money  re- 
ceived for  the  loss  of  the  ship  and  freight  has 
already  been  settled  by  our  decision  in  the 
case  of  The  City  of  Norwich,  118  U.  8. 468, 
6  Sup.  Ct.  Bep.  1150,  and  requires  no  further 
discussion  here.  This  case  is  governed  by 
that,  so  far  as  the  claim  to  the  insurance 
money  is  concerned.  The  decrees  in  both 
cases  are  affirmed. 

(in  U.  S.  66) 

Abendbotu  v.  Va»  Dolsen  et  aU 
(Hay  18, 1889.) 

1.   BaNKBUPTCT— ADJUniOATION— -Pa«THBR8H1P. 

An  adjudication  In  banicraptcy  tliat  two  per- 
sons named  therein  as  constituting  a  firm  are 
bankrupts,  is  not  an  adjudication  that  a  third 
person,  who  was  not  named  in  the  petition,  nor 
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In  tMj  of  the  proceedings,  otherwise  than  as  a 
creditor,  Is  not  a  special  partner  in  the  same 
firm. 
2.  Same. 

Where  snoh  special  partner  was  made  the  as- 

Xee  in  bankruptcy,  an  adjudication  that  cer- 
claims  which  had  been  assigned  to  bim 
should  not  beezpunged,  nor  the  dividends  there- 
on disallowed  by  reason  of  his  being  assignee 
and  special  partner  with  the  banlcrupts,  is  not 
an  adjudication  that  he  is  a  special,  and  not  a 
general,  partner, 
8.  Same — Plea  nt  Abatembttt. 

The  pendency  of  bankruptcy  proceedings 
•gainst  the  general  members  of  a  firm  cannot 
be  pleaded  under  Rev  St  U  S.  1 6106,  in  abate- 
ment of  an  action  by  creditors  to  enforce  the 
statutory  liability  of  a  special  partner  who  was 
not  a  party  to  the  bankruptcy  proceedings. 

4.  SaHB — REL.EASB  OF  JOINT  DeBTOBS. 

As,  under  Rev.  St.  U  S.  1 5118,  a  discharge  in 
Iwnkruptcy  does  not  release  any  person  jomtly 
liable  for  the  same  debt,  a  judgment  against  a 
special  partner  alone,  in  an  action  against  him 
and  bis  bankrupt  general  partners,  on  a  partner- 
ship debt,  is  authorized. 

5.  Paktsbrship— Limited — Speoiai.  Pabtnebb. 

The  fact  that  a  special  partner  fails  to  comply 
with  the  statutory  requirements  does  not  change 
his  special  partnership  into  a  general  one,  but 
timply  makes  him  liable  to  oi«ditors  as  a  gen- 
eral partner. 

W.  H.  Anioux,  for  plaintiff  in  error.    Car- 
lUla  Norteood,  Jr.,  for  defendants  in  error. 

^  LA3IAB,  J  *  This  writ  of  error  brings  be- 
fore the  court  for  review  a  judgment  of  the 
court  of  common  pleas  for  the  city  and  coun- 
ty of  New  York,  afiBrming,  on  appeal,  a  Judg- 
ment of  the  city  court  of  Kew  York..  The 
former  is,  under  the  New  York  Code  of  Civil 
Procedure,  the  highest  court  of  the  state  to 
which  a  decision  of  the  latter  court  may,  as 
a  matter  of  right,  be  carried  by  appeal  for 
reversal  or  afiSrmance.  The  federal  question 
involyed  relates  to  the  construction  of  the 
bankrupt  act  of  March  2, 1867.  On  the  18th 
of  June,  1877.  the  defendants  in  error  filed 
in  the  marine  court  of  the  city  of  New  York, 
now  known  as  the  "City  Court  of  New 
York,"  a  complaint  against  William  P 
Abendroth,  John  GriflSth,  and  George  V. 
Wundram,  in  which  they  alleged  "that  at  the 
times  hereinafter  mentioned  the  defendants 
were  copartners  in  business,  carrying  on  such 
business  in  the  city  of  New  York  under  the 
firm  name  and  style  of  Griffith  &  Wundram; 
that  on  or  about  the  7th  day  of  August,  1872, 
ftt  the  city  of  New  York,  the  said  defend- 
ants, in  and  under  their  said  firm  name  of 
Griffith  &  Wundram,  made  their  certain 
promissory  note  in  writing,  bearing  date  on 
that  day,  whereby  they  promised,  three 
months  after  the  date  thereof,  to  pay  to  the 
order  of  Van  Dolsen  &  Amott,  these  plain- 
tiffs, the  sum  of  §900.32,  and  thereupon  de- 
livered said  note  to  these  plaintiffs;  that 
plaintiffs  are  the  Iiolders  and  owners  of  said 
note,  and  the  said  note  is  wholly  unpaid; 
wherefore  plaintiffs  demand  judgment 
against  the  defendants  for  the  sum  of 
«900.82,  with  interest  from  the  lOtli  day  of 
November,  1872,  and  for  the  costs  of  this  ac- 
tion." The  defendant  Abendroth  alone  ap- 
peared, and  filed  his  answer,  which,  after 


denying  the  partnership  as  alleged  in  the 
complaint,  set  up  as  a  further  dSense  11  at 
it  was  a  limited  partnership,  under  the  name 
of  Griffith  &  Wundram,  of  which  Griffith  & 
Wundram  were  the  general  partners,  and  he 
a  special  partner  only,  and  as  such  special 
partner  entitled,  under  the  statutes  of  New 
York,  to  exemption  from  liability  for  engage-9 
ments  of  the  firm  as  a  general  partner.  *  For* 
a  third  defense  he  pleaded,  in  bar  and  abate- 
ment, that  prior  to  the  commencement  of  the 
suit  certain  bankruptcy  proceedings  had  been 
instituted  in  the  district  court  of  the  United 
States  for  the  Southern  district  of  New  York, 
in  bankruptcy,  wherein  an  adjudication  of 
bankruptcy  of  the  said  firm  of  Griffith  & 
Wundram  was  duly  rendered  by  said  court, 
and  wherein  it  was  also  declared  and  adjudged 
that  said  John  Griffith  and  George  W.  Wun- 
dram, the  bankrupts  in  said  bankruptcy,  were 
tlie  general  partners,  and  the  defendant 
Abendroth  was  the  special  partner  thereof,  i 
The  case  was  tried  before  a  jury,  which,  un- 
der the  direction  of  the  court,  found  in  favor 
of  the  plaintiffs  for  the  amount  claimed,  with 
interest,  and  judgment  was  entered  accord- 
ingly. Upon  appeal  the  judgment  was  af- 
firmed. To  reverse  that  affirmance  this  writ 
of  error  was  sued  out. 

From  the  evidence  in  this  case  it  appears 
that  on  the  23d  of  December.  1870,  Abend- 
roth, Griffith,  and  Wundram  formed  a  limited 
partnership  under  the  statutes  of  New  York, 
under  the  firm  name  of  Griffith  &  Wundram, 
in  which  Griffith  and  Wundram  were  desig- 
nated the  general  partners  and  Abendroth 
the  special  partner.  All  the  requirements  of 
the  statute,  as  to  the  signing  and  publication 
of  the  articles,  filing  of  the  certificate  and  af- 
fidavit, and  publisUng  the  same,  were  strict- 
ly complied  with,  except  that  the  capital  con- 
tributed by  the  special  partner  was  not  paid 
in  cash,  as  stated  in  the  affidavit,  but  by  a 
post-dated  check,  payable  eight  days  after  its 
execution,  and  cashed  in  ten  days  from  its 
date,  the  day  after  the  firm  went  into  busi- 
ness. Such  misstatement  in  the  affidavit 
was  held  by  the  court  of  appeals  of  that  state 
to  render  the  special  partner  liable  as  a  gen- 
eral partner  for  the  engagements  of  the  firm, 
under  the  following  provision  of  the  statute 
authorizing  the  formation  of  limited  partner- 
ships: "And  if  any  false  statement  be  made 
in  such  certificate  or  affidavit  all  the  persons 
interested  in  such  partnership  shall  be  liable 
for  all  the  engagements  thereof  as  general 
partners."  On  the  30th  of  November,  1872, 
Wundram  presented  his  petition  in  bank- 
ruptcy to  the  district  court  of  the  United 
States  for  the  Southern  district  of  New  York.S 
setting  forth'that  he  was  a  member  of  the* 
copartnership  consisting  of  himself  and  John 
Griffith,  carrying  on  business  under  the  firm 
name  of  Griffith  &  Wundram  within  that  ju- 
dicial district;  that  the  members  of  said  co- 
partnership were,  jointly  and  severally,  un- 
able to  pay  their  debts;  and  with  the  other 
averments  usual  in  such  petitions.  The 
usual  schedules  were  annexed  to  the  petition. 
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No  mention  waa  made  of  Abendroth  Jn  the 
petition,  but  in  the  schedule  be  was  stated  to 
be  one  of  the  creditors  of  the  flrm,  as  were 
also  the  defendants  in  error  here.  Van  Dol- 
sen  &  Arnott.  Upon  this  petition  an  order 
was  issued  reqniring  Griffith  to  show  causOi 
etc.  It  contained  no  reference  to  Abendroth, 
and  was  not  directed  to  bitp,  nor  served  upon 
bim.  After  due  proof  of  service  on  Griffith, 
the  adjudication  in  banlcruptcy  was  made  in 
these  words:  "It  is  adjudged  that  John  Grif- 
fith and  George  W.  Wundram  and  the  co- 
partnership of  Griffith  &  Wundram  became 
bankrupt  •  •  •  before  the  filing  of  the 
petition,  and  they  are  tlierefore  declared  and 
adjudged  bankrupts  according! j."  It  is 
proper  to  note  here  that  in  this  adjudication 
there  is  no  reference  to  Abendroth  as  a  part- 
ner, either  general  or  special ;  and  no  desig- 
nation of  the  firm  as  a  limited  partnership. 
The  usual  warrant  of  seizure  of  the  estate  of 
the  bankrupt,  the  assignment  of  assets  to  the 
register  in  bankruptcy,  the  notice  to  credit- 
ors, and  the  first  meeting  of  the  creditors,  all 
followed  in  the  regular  order  of  such  pro- 
ceedings. Abendroth  was  chosen  by  the 
creditors  as  assignee  in  bankruptcy,  and  ac- 
cepted the  office  with  the  approval  of  the 
judge.  Upon  the  face  of  the  return  it  ap- 
pears that  Van  Dolsen  &  Arnott  did  not 
take  any  part  in  the  selection  of  the  assignee. 
At  the  second  meeting  of  the  creditors,  Joseph 
McDonald  &  Co.,  creditors  of  the  bankrupts, 
presented  a  petition  to  the  register  in  bank- 
ruptcy, setting  forth  that  two  days  before  the 
filing  of  the  petition  in  bankruptcy  certain  of 
the  creditors  had  agreed  to  sell  their  claims 
to  Abendroth  at  25  cents  on  the  dollar,  had 
afterwards  proved  their  debts  in  bankruptcy, 
and  bad  then  assigned  the  same  to  Abend- 
roth. They  asked  that  Abendroth  should 
not  receive  any  dividend  upon  said  assigned 
gclaims,  and  that  the  proof  of  them  should  be 
•  expnnged,  and  the  claims  disallowed.  *  An 
order  was  made  for  a  hearing  on  the  petition 
before  the  register,  five  days'  notice  being 
first  given  to  tlie  creditors  whose  claims  were 
thus  opposed.  Van  Dolsen  &  Arnott  were 
not  among  such  creditors,  and  it  is  not  con- 
tended that  they  received  the  notice  above 
mentioned.  The  register,  having  heard  the 
case,  made  his  report  to  the  bankruptcy  court, 
In  which  he  presented  the  questions  that 
came  before  him,  among  others  whether  the 
debts  assigned  to  Abendroth  should  be  dis- 
allowed, because  he  was  a  special  partner  in 
the  bankruptcy  flrm ;  the  petitioners  relying 
npon  a  provision  of  the  statutes  of  New  York, 
in  relation  to  limited  partnerships,  that  no 
special  partner,  except  in  particular  cases, 
therein  specified,  could  be  allowed  to  claim 
as  creditor,  in  case  of  the  bankruptcy  of  tlie 
partnership,  until  the  claims  of  all  the  other 
creditora  of  the  partnership  should  be  satis- 
fled.  The  register  reported  his  opinion  to  be 
that,  in  respect  to  these  assigned  claims, 
Abendroth  stood  in  the  shoes  of  his  assign- 
ors, and  was  a  creditor  as  their  represeuta- 
tiTe,  and  in  no  other  character.    Upon  this 


report  of  the  register  the  Judge  of  the  district 
court  adjudged  that  Abendroth  was  entitled 
to  receive  a  dividend  on  the  assigned  claims, 
and  that  they  ought  not  to  be  expunged  or 
diminished.  It  appears  that  Abendroth  and 
McDonald  &  Co.  had  both  proved  debts,  but 
that  Van  Dolsen  &  Arnott  were  not  among 
the  creditors  making  such  proofs.  The  coun- 
sel for  plaintiff  in  error  does  not  contend 
that  this  court  should  disregard  the  construc- 
tion which  the  courts  of  New  York  have 
given  to  the  statutes  of  that  state  authorizing 
the  formation  of  limited  partnerships;  nor 
does  he  deny  that  Abendroth  incurred,  at  the 
formation  of  the  partnership,  a  statutory  lia- 
bility for  the  debts  of  the  flrm,  by  the  mis- 
statement in  the  affidavit  respecting  the  time 
and  manner  of  putting  in  his  capital  asaspe* 
cial  partner;  but  he  contends  that  the  plain* 
tifTs  are  estopped  from  setting  up  this  liabil- 
ity by  the  proceedings  in  bankruptcy,  above 
recited,  which  he  claims  had  the  effect  of  an 
adjudication  binding  upon  them  that  no  such 
liability  existed.  This  contention  involves 
two  propositions:  First,  that  as  Wundram's 
petition  against  Griffith  alleged  that  the  two, 
Griffith  and  Wundram,  composed  the  firm.g 
it'clearly  meant  that  they  were  all  of  the  co-* 
partners,  and  that  accordingly  the  adjudica- 
tion must  be  held  to  have  been  an  adjudica- 
tion of  the  fact  that  Abendroth  was  not  a 
member  of  the  firm. 

We  have  seen  that  through  the  entire  pro- 
ceedings in  bankruptcy,  from  the  inception 
to  the  adjudication,  inclusive,  nothing  ap- 
pears affirmatively  or  negatively  with  regard 
to  Abendrotb's  membership  of  the  firm,  no 
reference  to  him  of  any  kind  in  the  adjudica- 
tion, and  nothing  in  regard  to  him  except  as 
a  creditor  in  the  schedule  annexed  to  the  pe- 
tition. We  concur  in  the  opinion  of  the 
court  below  that  the  connection  of  Abendroth 
witli  the  partnership  was  not  a  matter  in  is- 
sue, nor  a  point  in  controversy  upon  the  de- 
termination of  which  the  adjudication  was 
rendered.  An  adjudication  in  bankruptcy 
partakes  in  part  of  the  nature  of  a  judgment 
in  rem,  and  in  part  of  the  nature  of  a  judg- 
ment in  personam.  With  regard  to  the  es- 
tate of  the  bankrupt  debtor,  which  has  been 
by  the  court's  warrant  of  seizure,  or  by  the 
surrender  of  the  debtor,  brought  within  the 
possession  and  jurisdiction  of  the  court,  its 
orders,  decrees,  and  judgments  as  to  the  right 
and  title  to  the  property,  or  as  to  the  disposi- 
tion of  it  among  the  parties  interested,  are 
binding  upon  all  persons,  and  in  every  court. 
As  a  determination  of  the  legal  status  of  the 
bankrupt,  or  of  the  relations  of  the  creditors 
to  both,  its  judgment  Is  conclusive  in  all 
courts  where  it  is  pleaded.  But  as  a  deter- 
mination of  the  legal  siattts  of  a  person  not 
a  bankrupt,  and  who  was  not  a  party  to  the 
proceeding,  and  whose  status  as  a  bankrupt 
has  never  been  a  question  before  the  court, 
it  unquestionably  is  not  binding  upon  any 
person  not  a  party  to  such  proceeding.  In 
the  cases  cited  by  the  counsel  for  plaintiff  in 
error  the  adjudication  either  determined  the 
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ttatut  of  the  bankrupt  debtor,  or  re- 
lated to  the  bankrupt  estate  bronght  within 
the  Jnrlsdlction  of  the  court.  In  this  case 
the  petition  neither  asserted  nor  denied  that 
Abendroth  was  a  member  of  the  bankrupt 
firm.  No  process  was  served  upon  him  to 
show  whether  he  was  or  was  not  such  mem- 
ber; nor  did  he  himself  voluntarily  appear 
and  petition  to  be  declared  the  one  or  the 
g  other.  In  our  opinion  an  adjudication  of  the 
»  bankruptcy  of  a  flrm,*and  of  the  members  in 
whose  name  the  firm  was  doing  business,  in 
«  bankrupt  proceeding  affecting  them  alone, 
to  which  a  special  partner  was  not  a  party, 
does  not  estop  a  copartnership  creditor  from 
setting  up  the  liability  of  such  special  part- 
ner imposed  upon  him  by  the  statute  for  non- 
compliance with  its  provisions. 

The  second  ground  involved  in  the  con- 
tentlen  of  the  plaintiff  in  error  is  that  there 
was-  in  the  subsequent  proceedings  before 
the  register,  an  express  adjudication  that 
Abendroth  was  a  special  partner,  and  not  a 
general  partner,  and  that  this  adjudication 
wad  binding  upon  all  the  creditors,  including 
the  plaintiffs  below  in  this  action.  We 
think  this  contention  untenable.  The  ques- 
tion before  the  register  in  that  proceeding 
was  whether  the  proof  of  the  claims  referred 
to  should  be  expunged,  and  the  dividends 
upon  them  disaUowed  to  Abendroth.  In  his 
report  to  the  court  he  expresses  his  opinion 
to  be  that  neither  the  fact  that  Abendroth 
was  the  assignee  in  bankruptcy,  nor  the  fact 
that  he  was  a  special  partner  in  the  firm, 
precluded  him  from  drawing  his  share  of 
dividends  in  the  claims  referred  to.  This 
was  certainly  not  an  adjudication  by  the 
court  that  he  was  a  special  partner.  The 
district  judge,  In  the  order  made  by  him,  did 
not  pass  on  any  question  discussed  in  the  re- 
port of  the  register,  except  his  conclusion 
that  the  claims  assigned  to  Abendroth,  as 
aforesaid,  ought  not  to  be  expunged  or  di- 
minished, and  that  he  was  entitled  to  the 
dividends  on  them;  and  he  so  ordered.  The 
order,  relating  as  it  did  exclusively  to  a  ques- 
tion as  to  the  distribution  of  the  assets  of  the 
firm,  contained  no  feature  of  an  adjudication 
with  respect  to  Abendroth's  copartnership. 
Indeed,  it  is  manifest  from  an  examination 
of  the  register's  report  that  he  did  not  con- 
sider that  the  question  as  to  whether  Abend- 
roth was  or  was  not  a  special  partner  had 
any  material  bearing  on  the  question  as  to 
how  the  money  in  the  hands  of  the  assignee 
should  be  distributed  among  the  creditors. 
In  either  case,  he  conaidere<l  that  the  claim 
should  not  be  expunged  or  diminished.  But 
even  if,  for  the  sake  of  argument,  we  con- 
cede that  this  last  order  of  the  judge  was  in 
S  effect  an  adjudiciition  that  Abendroth  was  a 
*  special  partner,  there  is  nothing  in  the^udg- 
meut  of  the  court  below  which  denies  its 
Talldity.  The  latter  judgment  also  holds 
Abendroth  to  be  a  special  partner,  and  as 
such  liable,  under  the  statute,  in  the  same 
manner  that  be  would  be  if  he  were  a  gen- 
eral partner.    This  is  shown  in  the  opinion 


of  the  court,  which  veiy  properly  holds  that 
the  statute,  in  fixing  this  liability  on  account 
of  non-compliance  with  its  provisions,  does 
not  change  his  special  partnership  into  a 
general  one,  but  simply  makes  him  liable  as 
a  general  partner  to  creditors.  All  his  rela- 
tions to  his  copartners,  and  their  obligations 
growing  out  of  their  relation  to  him  as  a 
special  partner,  remain  unimpaired.  If,  be- 
fore the  firm  became  bankrupt,  he  had  l>een. 
under  his  statutory  liability,  forced  to  pay  a 
bill  or  note,  or  other  general  debt  of  the  firm, 
he  would  have  been  entitled  to  indemnity 
from  his  partners,  and  could  have  recovered 
back  from  them  the  amount  with  legal  inter- 
est thereon.  The  view  presented  by  the 
court  of  appeals  of  New  York  upon  this 
point,  in  the  case  of  Durant  v.  Abendroth, 
97  N.  Y  132, 144,  is  clear  and  satisfactory: 
"Notwithstanding  the  erroneous  statement 
in  the  affidavit  as  to  the  payment  of  the  cap- 
ital, the  partnership  was,  in  form,  a  limited 
partnership,  and  subject  to  all  the  rules  ap- 
plicable to  such  partnerships.  If  it  had  un* 
dertaken  to  make  an  assignment  with  prefer- 
ences, such  assignment  could  not  have  been 
sustained  on  the  ground  of  the  violation  of 
the  statute.  That  violation  could  be  taken 
advantage  of  only  by  creditors,  and  its  con- 
sequence simply  was  to  give  them  recourse 
against  the  special  partner  personally,  as  if 
he  had  been  a  general  partner." 

Another  ground  relied  on  for  reversal  is  that 
the  pendency  of  the  proceedings  in  bankrupt- 
cy is  a  good  plea  in  abatement  of  this  action. 
Section  5106  of  the  Revised  Statutes,  cited  in 
support  of  this  proposition,  formerly  section 
21  of  the  act  of  March  2, 1867,  c.  176,  (14 
St.  526,)  provides  that  "no  creditor  whose 
debt  is  provable  ♦  ♦  •  shall  be  allowed 
to  prosecute  to  final  judgment  any  suit  at 
law  or  in  equity  therefor  against  the  bank- 
rupt until  the  question  of  the  debtor's  dis- 
charge shall  have  been  determined;  and  any 
such  suit  or  proceedings  shall,  upon  the  ap- 
plication of  the  bankrupt,  be  stayed  to  awaltg 
the*determlnation  of  the  court  in  bankruptcy* 
on  the  question  of  the  discharge."  It  is  only 
necessary  to  say  that  Abendroth  was  in  no 
sense  the  bankrupt  in  those  proceedings,  nor 
was  he  endeavoring  to  obtain  his  discharge 
as  a  bankrupt  debtor  in  any  proceedings  in 
l>ankruptcy  pending  at  the  time  this  action 
was  commenced.  He  is  not  entitled,  there- 
fore, to  any  slay  of  proceedings  which  the 
statute,  by  its  own  express  terms,  provides 
exclusively  for  the  protection  of  the  bank- 
rupt. 

The  only  remaining  point  relied  on  by 
plaintiff  in  error  as  a  ground  for  reversal  of 
the  judgment  below  is  that  the  defendants 
were  sued  in  the  action  as  general  partners, 
and  the  judgment  in  favor  of  the  plaintiffs 
determined  that  they  were  general  partners, 
and  that  tlie  adjudication  in  bankruptcy  of 
GrifiStb  &  Wundram  was  a  judgment  against 
the  two  partners,  which  is  a  bar  to  any  ac- 
tion subsequently  brought  by  the  creditor 
against  the  two  defendants  as  such  general 
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partners.  Against  this  view  there  is,  we 
tblnk,  an  insuperable  objection.  l>y  section 
5118  of  the  Bevlsed  Statutes,  formerly  sec- 
tion 33  of  tlie  act  of  March  2,  1867,  c.  176, 
(14  St.  533,)  the  rule  of  the  conaiuon  law,  as 
declared  by  this  court  in  Mason  v.  Eldred,  6 
Wall.  231,  that  a  judgment  against  one  upon 
a  contract,  merely  joint,  of  several  persons, 
bars  an  action  against  the  others  on  the 
same  contract,  is  rendered  entirely  inappli- 
cable to  adjudications  in  bankruptcy.  That 
section  provides:  "No  discbarge  *  *  • 
shall  release,  discharge,  or  affect  any  person 
liable  for  the  same  debt  for  or  with  the  bank- 
rupt, either  as  partner,  joint  contractor,  in- 
dorser,  surety,  or  otherwise."  If  the  dis- 
cbarge of  the  two  bankrupt  partners,  which 
is  the  final  judgment  in  the  proceedings, 
cannot  estop  the  creditor  from  afterwards 
setting  up  the  liability  of  the  third  partner 
for  the  joint  debt,  clearly  the  other  and  pre- 
vious adjudication  in  the  course  of  the  pro- 
ceedings cannot  be  held  to  have  that  efiect. 
Though  the  action  in  the  court  below  was 
brought  against  the  three  defendants,  the 
Jury  was  directed  by  the  court  to  render  its 
Teidict  against  Abendrotb  alone,  and  the 
g  Judgment  was  entered  up  against  him  alone, 
•  thus  fully  recognizingthe  validity  and  force 
of  the  adjudication  of  bankruptcy  of  the 
ottker  two  partners.  This  form  of  action  for 
enforcing  the  liability  of  a  special  partner, 
imposed  by  the  statute  of  New  York,  has 
t>een  decided  by  the  New  York  court  of  ap- 
peals to  be  the  proper  one  in  the  cases  of 
Durant  y.  Abendroth,  97  N.  Y.  132;  Sharp 
▼.  Hutchinson,  100  N.  Y.  533,  8  N.  E.  Bep. 
500;  and  Durant  t.  Abendroth,  69  N.  Y. 
148.  We  think  these  decisions  are  correct. 
The  Judgment  of  the  court  below  is  affirmed. 

Blatohfobd,  J.,  took  no  part  in  the  de- 
dsion  of  this  case. 


(130  U.  S.  681) 

Ghas  Chan  Pimo  v.  Ukited  States.' 

(May  18, 1889.) 

1.  Criitisb— Act  Oct.  1, 1888— Tbbxtt  Biobtb. 
The  lact  that  the  Chinese  exclusion  act  of  Oct. 
1.1888,  violates  existing  treaties  with  China,  is  no 
objection  to  its  validity.  Treaties  are  of  no  nlgh- 
er  dignity  than  acts  of  congress,  and  may  be 
modified  or  repealed  by  congress  in  like  manner; 
and  whether  such  modification  or  repeal  is  wise 
or  just  is  not  a  judicial  question. 

i.  Same — Cebtii'ioates  of  Identity. 

The  certificates  of  identity  issned  nnder  the 
act  of  May  6, 1883,  were  mere  licenses,  revocable 
at  the  pleasure  of  congress. 

t>  AUBNS — ^FOWEB  OV  CON'OBESS  TO  EZCL0DB. 

Congress  has  power,  even  In  times  of  peace,  to 
exdn^  aliens  from,  or  prevent  their  return  to, 
the  United  States,  for  any  reason  it  may  deem 
BulBcient. 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

Thos.  D.  Riordan,  Harvey  8.  Brown, 
ffeorge  Hoadly,  and  Jos.  C.  Carter,  for  ap- 
pellant.    Bol.  Gen.  Jenka,  for  the  United 
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States.  Cfeo.  A.  Johnson,  John  F.8w^/^,  and 
8Up?ien  M.  White,  for  the  State  of  Cali- 
fornia. 

Field,  J.  This  case  comes  before  us  on 
appeal  from  an  order  of  the  circuit  court  of 
the  United  States  for  tlie  Northern  district 
of  California,  refusing  to  release  the  appel- 
lant, on  a  writ  of  habeas  corpits,  from  hiSg 
alleged  unlawful  detention  by  Capt.  Walker,* 
'master  of  the  steam-ship  Belgic,  lying  with-* 
in  the  harbor  of  San  Francisco.  The  appel- 
lant is  a  subject  of  the  emperor  of  China,  and 
a  laborer  by  occupation.  He  resided  at  San 
Francisco,  Cal.,  following  his  occupation, 
from  some  time  in  1875  until  June  2,  1887, 
when  he  left  for  China  on  the  steam-ship 
Gaelic,  having  in  his  possession  a  certificate 
in  terms  entitling  him  to  return  to  the 
United  States,  bearing  date  on  that  day, 
duly  issued  to  him  by  the  collector  of  cus- 
toms of  the  port  of  San  Francisco,  pursuant 
to  the  provisions  of  section  4  of  the  reatrio- 
tion  act  of  May  6, 1882,  as  amended  by  the 
act  of  July  5,  1884,  (22  St.  p.  59,  c.  126;  23 
St.  p.  115,  c.  220.)  On  the  7tb  of  Septem- 
ber, 1888,  the  appellant,  on  his  return  to 
California,  sailed  from  Hong  Kong  in  the 
steam-ship  Belgic,  which  arrived  within  the 
port  of  San  Francisco  on  the  8th  of  October 
following.  On  his  arrival  he  presented  to 
the  proper  custom-house  officers  his  certid- 
cate,  and  demanded  permission  to  land. 
The  collector  of  the  port  refused  the  permit, 
solely  on  the  ground  that  under  the  act  of 
congress  approved  October  1,  1888,  supple- 
mentary to  the  restriction  acts  of  1882  and 
1884,  the  certificate  had  been  annulled,  and 
his  right  to  land  abrogated,  and  he  had  been 
thereby  forbidden  a^^ain  to  enter  the  United 
States.  25  St.  p.  504,  o.  1064.  The  captain 
of  the  steam-ship,  therefore,  detained  the  ap- 
pellant on  board  the  steamer.  Thereupon  a 
petition  on  his  behalf  was  presented  to  the 
circuit  court  of  the  United  States  for  the 
Northern  district  of  California,  alleging  that 
he  was  unlawfully  restrained  of  his  liberty, 
and  praying  that  a  writ  of  habeas  corpus 
might  be  issued  directed  to  the  master  of  the 
steam-ship,  commanding  him  to  have  the 
body  of  the  appellant,  with  the  cause  of  his 
detention,  before  the  court  at  a  time  and 
place  designated,  to  do  and  receive  what 
might  there  be  considered  in  the  premises. 
A  writ  was  accordingly  issued,  and  in  obedi- 
ence to  it  the  body  of  the  appellant  was  pro- 
duced before  the  court.  Upon  the  hearing 
which  followed,  the  court,  after  finding  the 
facts  substantially  as  stated,  held  as  conclu- 
sions of  law  that  the  appellant  was  not  en- 
titled to  enter  the  United  StHtes,  and  was 
not  unlawfully  restrained  of  his  liberty,  and^ 
ordered  that  lie  be  remanded  to  the  custodyg 
of  the  master  of  the  steam-ship  from*Which* 
he  had  been  taken  under  the  writ.  From* 
this  order  an  appeal  was  taken  to  this  court,  g 

•The  appeal  involves  a  consideration  of  the* 
validity  of  the  act  of  congress  of  October  1, 
1888,  prohibiting  Chinese  laborers  from 
gitized  by  VjOO* 
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tering  the  United  States  who  had  departed 
before  its  passage,  having  a  certificate  issued 
under  the  act  of  1882  as  amended  by  the  act 
of  1884,  granting  them  permission  to  return. 
The  validity  of  tlie  act  is  assailed  as  being 
in  effect  an  expulsion  from  the  country  of 
Chinese  laborers,  in  violation  of  existing 
treaties  between  the  United  States  and  the 
government  of  China,  and  of  rights  vested 
in  them  under  the  laws  of  congress. 

It  will  serve  to  present  with  greater  clear- 
ness the  nature  and  force  of  the  objections  to 
the  act  if  a  brief  statement  be  made  of  the 
^general  character  of  the  treaties  between  the 
gtwo  countries,  and  of  the  legislation  of  con- 

•  gress  to  carry  them  into  execution.  *  The  first 
treaty  between  the  United  States  and  the  em- 
pire of  China  was  concluded  on  the  Sd  of 
Jnly,  1844,  and  ratified  in  December  of  the 
following  year.  8  St.  592.  Previous  to  that 
time  there  had  been  an  extensive  commerce 
between  the  two  nations,  that  to  China  being 
oonfined  to  a  single  port.  It  was  not,  how- 
ever, attended  by  any  serious  disturbances 
between  our  people  there  and  the  Chinese. 
In  August,  1842,  as  the  result  of  a  war  be- 
tween England  and  China,  a  treaty  was  con- 
cluded stipulating  for  peace  and  friendship 
between  them,  and,  among  other  things,  that 
British  subjects,  with  their  families  and  es- 
tablishments, should  be  allowed  to  reside  for 
the  purpose  of  carrying  on  mercantile  pur- 
suits at  the  five  principal  ports  of  the  empire. 
6  Hert.  Treaties,  221.  Actuated  by  a  desire 
to  establish  by  treaty  friendly  relations  be- 
tween the  United  States  and  the  Chinese  em- 
pire, and  to  secure  to  our  people  the  same 
commercial  privileges  which  had  been  thus 
conceded  to  British  subjects,  congress  placed 
at  the  disposal  of  the  president  the  means  to 
enable  him  to  establish  future  commercial 
relations  between  the  two  countries,  "on 
terms  of  national  equal  reciprocity."  Act 
March,  1843,  o.  90,  (5  St.  624.)  A  mission 
was  accordingly  sent  by  him  to  China,  at  the 
head  of  which  was  placed  Mr.  Caleb  Cusb- 
ing,  a  gentleman  of  large  experience  in  pub- 
lic affairs.  He  found  the  Chinese  govern- 
ment ready  to  concede  by  treaty  to  the  Unit- 
ed States  all  that  had  been  reluctantly  yielded 
to  England  through  compulsion.  As  the  re- 
sult of  his  negotiations,  the  treaty  of  1844 
was  concluded.  It  stipulated,  among  other 
things,  that  there  should  be  a  "perfect,  per- 
manent, and  universal  peace,  and  a  sincere 
and  cordial  amity,"  between  the  two  nations; 
that  the  five  principal  poi-ts  of  the  empire 
should  be  opened  to  the  citizens  of  the  Unit- 
ed States,  who  should  be  permitted  to  reside 
with  their  families  and  trade  there,  and  to 
proceed  with  their  vessels  and  merchandise 
to  and  from  any  foreign  port  and  either  of 
said  five  ports;  and  while  peaceably  attend- 
ing  to  their  affairs  should  receive  the  protec- 

•  tion  of  the  Chinese  authorities.    Senate  Doc- 
f  ument  No.  138,  28th  Cong.  2d  Sess.  'The 

treaty  between  England  and  China  did  not 
have  the  effect  of  securing  permanent  peace 
and   friendship   between    those    countries. 


British  subjects  in  China  were  often  subject- 
ed, not  only  to  the  violence  of  mobs,  but  to 
insults  and  outrages  from  local  authorities  of 
the  country,  which  led  to  retaliatory  meas- 
ures for  the  punishment  of  the  aggressors. 
To  such  an  extent  were  these  measures  car- 
ried, and  such  resistance  offered  to  them,  that 
in  1856  the  two  countries  were  in  open  war. 
England  then  determined  with  the  co-opera- 
tion of  France,  between  which  countries 
there  seemed  to  be  perfect  accord,  to  secure 
from  the  government  of  China,  among  other 
things,  a  recognition  of  the  right  of  other 
powers  to  be  represented  there  by  accredited 
ministers,  an  extension  of  commercial  inter- 
course with  that  country,  and  stipalations 
for  religious  freedom  to  all  foreigners  there, 
and  for  the  suppression  of  piracy.  England 
requested  of  the  president  the  concurrence 
and  active  co-operation  of  the  United  States 
similar  to  that  which  France  had  accorded, 
and  to  authorize  our  naval  and  political  au- 
thorities to  act  in  concert  with  the  allied 
forces.  As  this  proposition  involved  a  par- 
ticipation in  existing  hostilities,  the  request 
could  not  be  acceded  to,  and  the  secretary  of 
state  in  his  communication  to  the  English 
government  explained  that  the  war-making 
power  of  the  United  States  was  not  vested  in 
the  president,  but  in  congress,  and  that  he 
had  no  authority,  therefore,  to  oi-der  aggres- 
sive hostilities  to  be  undertaken.  But  as  the 
rights  of  citizens  of  the  United  States  might 
be  seriously  affected  by  the  results  of  exist- 
ing hostilities,  and  commercial  interconise 
between  the  United  States  and  China  be  dis- 
turbed, it  was  deemed  advisable  to  send  to 
China  a  minister  plenipotentiary  to  represent 
our  government,  and  watch  our  interests 
there.  Accordingly,  Mr.  William  B.  Eeed, 
of  Philadelphia,  was  appointed  such  minis- 
ter, and  instructed,  while  abstaining  from 
any  direct  interference,  to  aid  by  peaceful  co- 
operation the  objects  the  allied  forces  were 
seeking  to  accomplish.  Senate  Document 
No.  47,  35th  Cong.  1st  Sess.  Through  him 
a  new  treaty  was  negotiated  with  the  Chinese 
government.  It  was  concluded  in  June,|| 
1858,  and  ratified  in  August  of  the  f ollowingg 
year.  •12  St.  1023.  It  reiterated  the  pledges* 
of  peace  and  friendship  between  the  two  na- 
tions, renewed  the  promise  of  protection  to 
all  citizens  of  the  United  States  in  China 
peaceably  attending  to  their  affairs,  and  stip- 
ulated for  security  to  Christians  in  the  pro- 
fession of  their  religion. 

Neither  the  treaty  of  1844  nor  that  of  1858 
touched  upon  the  migration  and  emigration 
of  the  citizens  and  subjects  of  the  two  na- 
tions, respectively,  from  one  country  to  the 
other.  But  in  1868  a  great  change  in  the  re- 
lations of  the  two  nations  was  made  in  that 
respect.  In  that  year  a  mission  from  China, 
composed  of  distinguished  functionaries  of 
that  empire,  came  to  the  United  States  with 
the  professed  object  of  establishing  closer  re- 
lations tietween  the  two  countries  and  their 
peoples.  At  its  head  was  placed  Mr.  Anson 
Burlingame,  an  eminent  citizen  of  the  United 
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States,  who  had  at  one  time  represented  this 
country  as  commissioner  to  China.  He  re- 
signed his  office  under  our  government  to 
accept  the  position  tendered  to  him  by  the 
Chinese  government.  The  mission  was  hailed 
In  the  United  States  as  the  harbinger  of  a 
new  era  in  the  history  of  China, — as  the 
opening  up  to  free  intercourse  with  other  na- 
tions and  peoples  a  country  that  for  ages  had 
been  isolated  and  closed  against  foreigners, 
who  were  allowed  to  have  intercourse  and  to 
trade  with  the  Chinese  only  at  a  few  desig- 
nated places;  and  the  belief  was  general,  and 
confidently  expressed,  that  great  beneQts 
would  follow  to  the  world  generally,  and  es- 
pecially to  the  United  States.  On  its  arrival 
in  Washington,  additional  articles  to  the 
treaty  of  1858  were  agreed  upon,  which  gave 
expression  to  the  general  desire  that  the  two 
nations  and  their  peoples  should  be  drawn 
closer  together.  The  new  ai-ticles,  eight  in 
nQml)er,  were  agreed  to  on  the  28th  of  July, 
1868,  and  ratifications  of  them  were  ex- 
changed at  Fekin  in  November  of  the  follow- 
ing year.  16  St.  739.  Of  these  articles,  the 
fifth,  sixth,  and  seventh  are  as  follows:  "  Art. 
S.  The  United  States  of  America  and  the 
emperor  of  China  cordially  recognize  the  in- 
herent and  inalienable  right  of  man  to  change 
bis  home  and  allegiance,  and  also  the  mutual 
N  advantage  of  the  free  migration  and  emigra- 
g  Hon  of  their  citizens  and  subjects  respect- 
•  Irely  from  the  one  country'to  the  other  for 
purposes  of  curiosity,  of  trade,  or  as  perma- 
nent residents.  The  high  contracting  par- 
ties, therefore.  Join  in  reprobating  any  other 
than  an  entirely  voluntary  emigration  for 
these  purposes.  They  consequently  agree  to 
pass  laws  making  it  a  penal  offense  for  a  cit- 
izen of  the  United  States  or  Chinese  subjects 
to  take  Chinese  subjects  either  to  the  United 
States  or  to  any  other  foreign  country,  or  for 
a  Chinese  subject  or  citizen  of  the  United 
States  to  take  citizens  of  the  United  States  to 
China  or  to  any  other  foreign  country,  with- 
out their  free  and  voluntary  consent,  respect- 
ively. Art.  6.  Citizens  of  the  United  States 
visiting  or  residing  in  China  shall  enjoy  tlie 
same  privileges,  immunities,  or  exemptions 
in  respect  to  travel  or  residence  as  may  there 
be  enjoyed  by  the  citizens  or  subjects  of  the 
most  favored  nation;  and,  reciprocally,  Chi- 
nese subjects  visiting  or  residing  in  the 
United  shall  enjoy  the  same  privileges,  im- 
munities, and  exemptions  in  respect  to  travel 
or  residence  as  may  there  be  enjoyed  by  the 
citizens  or  subjects  of  the  most  favored  na- 
tion. But  notliing  herein  contained  shall  be 
held  to  confer  naturalization  upon  citizens  of 
the  United  States  in  China,  nor  upon  the 
subjects  of  China  in  the  United  States.  Art. 
7  Citizens  of  the  United  States  shall  enjoy 
all  the  privileges  of  the  public  educational 
institutions  under  the  control  of  the  govern- 
ment of  China,  and,  reciprocally,  Chinese 
subjects  shall  enjoy  all  the  privileges  of  the 
public  educational  institutions  under  the  con- 
trol of  the  government  of  the  United  States, 
which  are  enjoyed  in  therespectivecountries 
V.9S.C. — 40 


by  the  citizens  or  subjects  of  the  most  favor- 
ed nation .  The  citizens  of  the  United  States 
may  freely  establish  and  maintain  schools 
within  the  empire  of  China  nt  those  places 
where  foreigners  are  by  treaty  permitted  to 
reside;  and,  reciprocally,  Chinese  subjects 
may  enjoy  the  same  privileges  and  immuni- 
ties In  the  United  States." 

But  notwithstanding  these  strong  expres- 
sions of  friendship  and  good  will,  and  the  de- 
sire they  evince  for  free  intercourse,  events 
were  transpiring  on  the  Pacific  coast  which 
soon  dissipated  the  anticipations  indulged  as 
to  the  benefits  to  follow  the  immigration  of? 
Chinese  to  this  country.  The^revious  treat- » 
ies  of  1844  and  1858  were  confined  principally 
to  mutual  declarations  of  peace  and  friend- 
ship, and  to  stipulations  for  commercial  in- 
tercourse at  certain  ports  in  China,  and  for 
protection  to  our  citizens  while  peaceably  at- 
tending to  their  affairs.  It  was  not  until  the 
additional  articles  of  1868  were  adopted  that 
any  public  declaration  was  made  by  the  two 
nations  that  there  were  advantages  in  the 
free  migration  and  emigration  of  their  citi- 
zens and  subjects,  respectively,  from  one 
country  to  the  other,  and  stipulations  given 
that  each  should  enjoy  in  the  country  of  the 
other,  with  respect  to  travel  or  residence,  the 
"privileges,  immunities,  and  exemptions" 
enjoyed  by  citizens  or  subjects  of  the  most, 
favored  nation.  Whatever  modifications  have- 
since  been  made  to  these  general  provisions 
have  been  caused  by  a  well-founded  appre- 
hension— from  the  experience  of  years — that 
a  limitation  to  the  immigration  of  certain 
classes  from  China  was  essential  to  the  peace- 
of  the  community  on  the  Pacific  coast,  and 
possibly  to  the  preservation  of  our  civiliza- 
tion there.  A  few  words  on  this  point  may 
not  be  deemed  inappropriate  here,  they  being 
confined  to  matters  of  public  notoriety,  which 
have  frequently  been  brought  to  the  atten- 
tion of  congress,  lleport  of  Committee  of  H. 
E.  No.  872,  46th  Cong.  2d  Sess. 

The  discovery  of  gold  in  California  in  1848, 
as  is  well  known,  was  followed  by  a  large 
immigration  thither  from  all  parts  of  the 
world,  attracted  not  only  by  the  hope  of  gain 
from  the  mines,  but  from  the  great  prices 
paid  for  all  kinds  of  labor.  The  news  of  the 
discovery  penetrated  China,  and  laborera 
came  from  there  in  great  numbers,  a  few 
with  their  own  means,  but  by  far  the  greater 
number  under  contract  with  employers,  for 
whose  benefit  they  worked.  These  laborers' 
readily  secured  employment,  and,  as  domestic 
servants,  and  in  various  kinds  of  outdoor 
work,  proved  to  be  exceedingly  useful.  For 
some  years  little  opposition  was  made  to 
them,  except  when  they  sought  to  work  in 
the  mines,  but,  as  their  numbers  increased, 
they  began  to  engage  in  various  mechanical 
pursuits  and  trades,  and  thus  came  in  com- 
petition with  our  artisans  and  mechanics,  as 
well  as  our  laborers  in  the  field.  The  com-jg. 
petition  BteadUy  increased  as  the  laborersg 
came  in'crowds  on  each  steamer  that  arrived* 
from  China,  or  Hons  Kone.  an  adiarant  En- 
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gllsh  port.  They  were  generally  industrious 
and  frugal.  Not  being  accompanied  by  fam- 
ilies, except  in  rare  Instances,  their  expenses 
were  small;  and  they  were  content  with  the 
simplest  fare,  such  as  would  not  suffice  for 
our  laborers  and  artisans.  The  competition 
between  them  and  our  people  was  for  this 
reason  altogether  in  their  favor,  and  the  con- 
sequent irritation,  proportionately  deep  and 
bitter,  was  followed,  in  many  cases,  by  open 
conflicts,  to  the  great  disturbance  of  the  pub- 
lic peace.  The  differences  of  race  added 
greatly  to  the  difficulties  of  the  situation. 
Notwithstanding  the  favorable  provisions  of 
the  new  articles  of  the  treaty  of  1868,  by 
which  all  the  privileges,  immunities,  and  ex- 
emptions were  extended  to  subjects  of  China 
in  the  United  States  which  were  accorded  to 
citizens  or  subjects  of  the  most  favored  na- 
tion, they  remained  strangers  in  the  land,  re- 
siding apart  by  themselves,  and  adhering  to 
the  customs  and  usages  of  tlieir  own  country. 
It  seemed  impossible  for  them  to  assimilate 
with  our  people,  or  to  make  any  change  in 
their  habits  or  modes  of  living.  As  they  grew 
in  numbers  each  year  the  people  of  the  coast 
saw,  or  believed  they  saw,  in  the  facility  of 
immigration,  and  in  the  crowded  millions  of 
China,  where  population  presses  upon  the 
means  of  subsistence,  great  danger  that  at 
no  distant  day  that  portion  of  our  country 
would  be  overrun  by  them,  unless  prompt  ac- 
tion was  talien  to  restrict  their  immigration. 
The  people  there  accordingly  petitioned  ear^ 
nestly  for  protective  legislation. 

In  December,  1878,  the  convention  which 
framed  the  present  constitution  of  California, 
being  in  session,  took  this  subject  up,  and 
memorialized  congress  upon  it,  setting  forth, 
in  substance,  that  the  presence  of  Chinese 
laborers  had  a  baneful  effect  upon  the  material 
interests  of  the  state,  and  upon  public  mor- 
als; that  their  immigration  was  in  numbers 
approaching  the  character  of  an  Oriental  in- 
vasion, and  was  a  menace  to  our  civilization; 
that  the  discontent  from  this  cause  was  not 
confined  to  any  political  party,  or  to  any  class 
or  nationality,  but  was  well  nigh  universal; 
ethat  they  retained  the  habits  and  customs  of 
g their  own  country,  and  in  fact  constituted  a 
•  Chinese  settlement  within  the  state,  without 
any  interest  in  our  country  or  its  institutions; 
and  praying  congress  to  take  measures  to 
prevent  their  further  immigration.  This 
memorial  was  presented  to  congress  in  Feb- 
ruary, 1879.  So  urgent  and  constant  were 
the  prayers  for  relief  against  existing  and 
anticipated  evils,  both  from  the  public  au- 
thorities of  the  Pacific  coast  and  from  private 
individuals,  that  congress  was  impelled  to 
act  on  the  subject.  Many  persons,  however, 
both  in  and  out  of  congress,  were  of  opinion 
that,  so  long  as  the  treaty  remained  unmod- 
ified, legislation  restricting  immigration 
would  be  a  breach  of  faith  with  China.  A 
statute  was  accordingly  passed  appropriating 
money  to  send  commissioners  to  China  to  act 
with  our  minister  there  in  negotiating  and 
concluding  by  treaty  a  settlement  of  such 


matters  of  Interest  between  the  two  govern* 
ments  as  might  be  confided  to  them.  21  St. 
p.  133,  c.  88.  Such  commissioners  were  ap- 
pointed, and  as  the  result  of  their  negotia- 
tions the  supplementary  treaty  of  November 
17,  1880,  was  concluded  and  ratified  in  May 
of  the  following  year.  22  St.  826.  It  declares 
in  its  first  article  that "  Whenever,  in  the  opin- 
ion of  the  government  of  the  United  States, 
the  coming  of  Chinese  laborers  to  the  United 
States,  or  their  residence  therein,  affects  or 
threatens  to  affect  the  interests  of  that  coun- 
try, or  to  endanger  the  good  order  of  the  said 
country  or  of  any  locality  within  the  terri- 
tory thereof,  the  government  of  China  agrees 
that  the  government  of  the  United  States 
may  regulate,  limit,  or  suspend  such  coming 
or  residence,  but  may  not  absolutely  prohibit 
it.  The  limitation  or  suspension  shall  be  rea- 
sonable, and  shall  apply  only  to  Chinese  who 
may  go  to  the  United  States  as  laborers,  other 
classes  not  being  included  in  the  limitations. 
Legislation  taken  in  regard  to  Chinese  labor* 
ers  will  be  of  such  a  character  onlyaa  is  neo 
essary  to  enforce  the  regulation,  limitation, 
or  suspension  of  immigration,  and  immi- 
grants shall  not  be  subject  to  personal  mal- 
treatment or  abuse. "  In  its  second  article  it 
declares  that  "Chinese  subjects,  whether  pro- 
ceeding to  the  United  States  as  teachers, 
students,  merchants,  or  from  curiosity,  to- 
gether with  their  body  and  household  serv- 
ants, and  Chinese  laborers  who  are  now  ia 
the  United  States,  8hall*be  allowed  to  go  and 
come  of  their  own  free  will  and  accord,  and 
shall  be  accorded  all  the  rights,  privileges, 
immunities,  and  exemptions  which  are  ac- 
corded to  the  citizens  and  subjects  of  the 
most  favored  nation." 

The  government  of  China  thus  agreed 
that,  notwithstanding  the  stipulations  of 
former  treaties,  the  United  States  might 
regulate,  limit,  or  suspend  the  coming  ot 
Chinese  laborers,  or  their  residence  therein, 
without  absolutely  forbidding  it,  whenever 
in  their  opinion  the  interests  of  the  country, 
or  of  any  part  of  it,  might  require  such  ac- 
tion. Legislation  for  such  regulation,  limit- 
ation, or  suspension  was  intrusted  to  the  dis- 
cretion of  our  government,  with  the  condi- 
tion that  it  should  only  be  such  as  might  be 
necessary  for  that  purpose,  and  that  the  im- 
migrants should  not  be  maltreated  or  abnsed. 
On  the  6th  of  May,  1882,  an  act  of  congress 
was  approved,  to  carry  this  supplementary 
treaty  into  effect.  22  St.  58,  c.  126.  It  is 
entitled  "An  act  to  execute  certain  treaty 
stipulations  relating  to  Chinese."  Its  first 
section  declares  that  after  90  days  from  the 
passage  of  the  act,  and  for  the  period  of  10 
years  from  its  date,  the  coming  of  Chinese 
laborers  to  the  United  States  is  suspended, 
and  that  it  shall  be  unlawful  for  any  such 
laborer  to  come,  or,  having  come,  to  remain 
within  the  United  States.  The  second  makes 
it  a  misdemeanor,  punishable  by  fine,  to 
which  imprisonment  may  be  added,  for  tlie 
master  of  any  vessel  knowingly  to  bring 
within  the  United  States  from^a  foreign 
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eonntiy,  and  land,  any  suoh  Chinese  laborer. 
The  third  provides  that  those  two  sections 
shall  not  apply  to  Chinese  laborers  who  were 
In  the  United  States  November  17, 1880,  or 
who  shall  come  within  90  days  after  the 
passage  of  the  act.  The  fourth  declares  that, 
for  the  purpose  of  identifying  the  laborers 
who  were  here  on  the  17th  of  Kovember,  1880, 
or  who  should  come  within  the  90  days  men- 
tioned, and  to  furnish  them  with  "the proper 
evidence"  of  their  right  to  go  from  and 
oome  to  the  United  States,  the  "collector  of 
costoma  of  the  district  from  which  any  such 
Chinese  laborer  shall  depart  from  the  United 
Stales  shall,  in  person  or  by  deputy,  go  on 
^board  each  vessel  having  on  board  any  such 

•  Chinese  laborer  and  cleared  or  about  to  sail 

•  from  his  district  for  a  foreign  port,  and  on 
such  vessel  make  a  list  of  all  such  Chinese 
laborers,  which  shall  be  entered  in  registry 
books  to  be  kept  for  that  purpose,  in  which 
shall  be  stated  the  name,  age,  occupation, 
last  place  of  residence,  physical  marks  or 
peculiarities,  and  all  facts  necessary  for  the 
identification  of  each  of  such  Chinese  labor- 
ers, which  books  shall  be  safely  kept  in  the 
custom-house ;"  and  each  laborer  thus  depart- 
ing shall  be  entitled  to  receive,  from  the  col- 
lector or  his  deputy,  a  ceiiaflcate  containing 
such  particulars,  corresponding  with  the 
registry,  as  may  serve  to  identify  him.  "  The 
certificate  herein  provided  for,"  says  the 
section,  "shall  entitle  the  Chinese  laborer  to 
whom  the  same  Is  issued  to  return  to  and  re- 
enter the  United  States  upon  producing  and 
delivering  the  same  to  the  collector  of  cus- 
toms of  the  district  at  which  such  Chinese  la- 
borer shall  seek  to  re-enter." 

The  enforcement  of  this  act  with  respect 
to  laborers  who  were  in  the  United  States  on 
November  17,  1880,  was  attended  with  great 
embarrassment,  from  the  suspicious  nature, 
in  many  instances,  of  the  testimony  offered 
to  establish  the  residence  of  the  parties,  aris- 
ing from  the  loose  notions  entertained  by  the 
witnesses  of  the  obligation  of  an  oath.  This 
fact  led  to  a  desire  for  further  legislation  re- 
stricting the  evidence  receivable,  and  the 
amendatory  act  of  July  5,  1884,  was  accord- 
ingly passed.  28  St.  p.  115,  c.  220.  The  com- 
mittee of  the  house  of  representatives  on  for- 
eign affairs,  to  whom  the  original  bill  was 
referred,  in  reporting  it,  recommendlDg  its 
passage,  stated  that  there  bad  been  such 
manifold  evasions,  as  well  as  attempted  eva- 
sions, of  the  act  of  1882,  that  it  had  failed 
to  meet  the  demands  which  called  it  into 
existence.  Beport  in  H.  B.  No.  614, 48th 
Cong.  1st  Sess.  To  obviate  the  difiSculties 
attending  its  enforcement,  the  amendatory 
act  of  1884  declared  that  tlie  certificate  which 
the  laborer  must  obtain  "shall  be  the  only  evi- 
dence permissible  to  eslablish  his  right  of  re- 
entry" into  the  United  States.  This  act  was 
held  by  this  court  not  to  require  tlie  certificate 
from  laborers  who  were  in  the  United  States 
on  the  17th  of  November,  1880,  who  had  de- 
parted out  of  the  country  before  May  6, 1882, 
and  remained  out  until  after  July  5. 1884. 


•Chew  Heong  v.  IT.  S.,  112  U.  8.  686,  6  Sup.? 
Ct.  Bep.  255.  The  same  difficulties  and 
embarrassments  continued  with  respect  to 
the  proof  of  their  former  residence.  Parties 
were  able  to  pass  successfully  the  required 
examination  as  to  their  residence  before  No- 
vember 17,  1880,  who,  it  was  generally  be- 
lieved, had  never  visited  our  shores.  To  pre- 
vent the  possibility  of  the  policy  of  excluding 
Chinese  laborers  being  evaded,  the  act  of  Oc- 
tober 1,  1888,  the  validity  of  which  is  the 
subject  of  consideration  in  this  case,  was 
passed.  It  is  entitled  "An  act  a  supplement 
to  an  act  entitled  'An  act  to  execute  certain 
treaty  stipulations  relating  to  Chinese,'  ap- 
proved the  6th  day  of  May,  eighteen  hundred 
andeigthy-two."  25  St.  p.  504,  c.  1064.  It  is 
as  follows:  "Be  it  enacted  by  the  senate  and 
house  of  representatives  of  the  United  Stales 
of  America,  in  congress  assembled,  that  from 
and  after  the  passage  of  this  act  it  shall  t>e 
unlawful  for  any  Chinese  laborer  who  shall  at 
any  time  heretofore  have  t>een,  or  who  may 
now  or  hereafter  be,  a  resident  within  the 
United  States,  and  who  shall  have  departed,  or 
shall  depart,  therefrom,  and  shall  not  have  re- 
turned before  the  passage  of  this  act,  to  return 
to  or  remain  in  the  United  States.  Sec.  2. 
That  no  certificates  of  identity  provided  for 
in  the  fourth  and  fifth  sections  of  the  act  to 
which  this  is  a  supplement  shall  hereafter  be 
issued;  and  every  certificate  heretofore  is- 
sued in  pursuance  thereof  is  hereby  declared 
void  and  of  no  effect,  and  the  Chinese  laborer 
claiming  admission  by  virtue  thereof  shall 
not  be  permitted  to  enter  the  United  States. 
Sec.  8.  That  all  the  duties  prescribed,  liabili- 
ties, penalties,  and  forfeitures  imposed,  and 
the  powers  conferred,  by  the  second,  tenth, 
eleventh,  and  twelfth  sections  of  the  act  to 
which  this  is  a  supplement,  are  hereby  ex- 
tended, and  made  applicable  to  the  provisions 
of  this  act.  Sec.  4.  That  all  such  part  or 
parts  of  the  act  to  which  this  is  a  supple- 
ment as  are  inconsistent  herewith  are  here- 
by repealed.    Approved  October  1,  1888." 

The  validity  of  this  act,  as  already  men«e 
tioned,  is  assailed,  as  being  in  effect  an  ex-§ 
pulsion  from  the  country  orCliinese  laborers,* 
in  violation  of  existing  treaties  between  the 
United  States  and  the  government  of  China, 
and  of  rights  vested  in  them  under  the  laws 
of  congress.  The  objection  that  the  act  is  in 
confiict  with  the  treaties  was  earnestly 
pressed  in  the  court  below,  and  the  answer 
to  it  constitutes  the  principal  part  of  its 
opinion.  86  Fed.  Bep.  431.  Here  the  ob- 
jectlon  made  is  that  the  act  of  1888  impairs 
a  right  vested  under  the  treaty  of  1880,  as  a 
law  of  the  United  States,  and  the  statutes  of 
1882  and  of  1884  passed  in  executioa  of  it. 
It  must  be  conceded  ttiat  the  act  of  1888  is 
in  contravention  of  express  stipulations  of 
the  treaty  of  1868,  and  of  the  supplemental 
treaty  of  1880,  but  it  is  not  on  that  account 
invalid,  or  to  be  restricted  in  its  enforce- 
ment. The  treaties  were  of  no  greater  legal 
obligation  than  the  act  of  congress.  By  the 
constitution,  laws  made  in  pursuance  there- 
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of.  and  treaties  made  under  the  atttbority  of 
the  United  States,  are  both  declared  to  be 
the  supreme  law  of  the  land,  and  no  para- 
mount authority  is  given  to  one  over  the 
other.  A  treaty,  it  is  true,  is  in  its  nature  a 
contract  between  nations,  and  is  often  mere- 
ly promissory  in  its  character,  requiring  leg- 
islation to  carry  its  stipulations  into  effect. 
Such  legislation  will  be  open  to  future  repeal 
or  amendment.  If  the  treaty  operates  by  its 
own  force,  and  relates  to  a  subject  within 
the  power  of  congress,  it  can  be  deemed  in 
that  particular  only  the  equivalent  of  a  legis- 
lative act,  to  be  repealed  or  modified  at  the 
pleasure  of  congress.  In  either  case  the  last 
expression  of  the  sovereign  will  must  control. 
The  effect  of  legislation  upon  conflicting 
treaty  stipulations  was  elaborately  consid- 
ered In  the  Head-Money  Cases,  and  it  was 
there  adjudged  "that,  so  far  as  a  treaty  made 
by  the  United  States  with  any  foreign  na- 
tion can  become  the  subject  of  judicial  cog- 
nizance in  the  courts  of  this  country,  it  is 
subject  to  such  acts  as  congress  may  pass  for 
its  enforcement,  modification,  or  repeal." 
112  U.  S.  580,  599,  5  Sup.  Ct.  Rep.  247. 
This  doctrine  was  affirmed  and  followed  in 
Whitney  v.  Robertson,  124  U.  S.  190,  195,  8 
Sup.  Ct  Rep.  456.  It  will  not  be  presumed 
that  the  legislative  department  of  the  gov- 
ernment will  lightly  pass  laws  which  are  In 
^conflict  with  the  treaties  of  the  country;  but 
g  that  circumstances  may  arise  which  would 
•  not  only  justify  the  government  In*di8re- 
garding  their  stipulations,  but  demand  in 
the  interests  of  the  country  that  it  should  do 
so,  there  can  be  no  question.  Unexpected 
events  may  call  for  a  change  in  the  policy  of 
the  country.  Neglect  or  violation  of  stipu- 
lations on  the  part  of  the  other  contracting 
party  may  require  corresponding  action  on 
our  part  When  a  reciprocal  engagement  is 
not  carried  out  by  one  of  the  contracting 
parties,  the  other  may  also  decline  to  keep 
the  corresponding  engagement.  In  1798  the 
conduct  towards  this  country  of  the  govern- 
ment of  France  was  of  such  a  character  that 
congress  declared  that  the  United  States 
were  freed  and  exonerated  from  the  stipula- 
tions of  previous  treaties  with  that  country. 
Its  act  on  the  subject  was  as  follows:  "An 
act  to  declare  the  treaties  heretofore  conclud- 
ed with  France  no  longer  obligatory  on  the 
the  United  States.  Whereas,  the  treaties 
concluded  between  the  United  States  and 
France  have  been  repeatedly  violated  on  the 
part  of  the  French  government,  and  the  just 
claims  of  the  United  States  for  reparation 
of  the  injuries  so  committed  have  been  re- 
fused, and  their  attempts  to  negotiate  an 
amicable  adjustment  of  all  complaints  be- 
tween the  two  nations  have  been  repelled 
with  indignity:  and  whereas,  under  author- 
ity of  the  French  government,  there  is  yet 
pursued  against  the  United  States  a  system 
of  predatory  violence,  infracting  the  said 
treaties,  and  hostile  to  the  rights  of  a  free 
and  independent  nation:  be  it  enacted  by  the  I 
senate  and  bouse  of  representatives  of  the ' 


United  States  of  America,  In  congress  as- 
sembled, that  the  United  States  are  of  right 
freed  and  exonerated  from  tlie  stipulations 
of  the  treaties,  and  of  the  consular  conven- 
tion, heretofore  concluded  between  the  Unit- 
ed States  and  France,  and  that  the  same  shall 
not  henceforth  be  regarded  as  legally  obliga- 
tory on  the  government  or  citizens  of  the 
United  States."     1  St.  578. 

This  act,  as  seen,  applied  in  terms  only  to 
the  future.  Of  course,  whatever  of  a  perma- 
nent character  had  been  executed  or  vested 
under  the  treaties  was  not  affected  by  it.  In,, 
that  respect  the  abrogation  of  the  obligationsg 
of  a  treaty  operates.'like  the  repeal  of  a  law,» 
only  upon  the  future,  leaving  transactions 
executed  under  it  to  stand  unaffected.  The 
validity  of  this  legislative  release  from  the 
stipulations  of  the  treaties  was,  of  course, 
not  a  matter  for  judicial  cognizance.  The 
question  whether  our  government  is  justified 
in  disregarding  its  engagements  with  another 
nation  is  not  one  for  the  determination  of  the 
courts.  This  subject  was  fully  considered  by 
Mr.  Justice  Cubtis,  while  sitting  at  the  cir- 
cuit, in  Taylor  v.  Morton,  2  Curt.  454,  459, 
and  be  held  that,  while  it  would  always  be  a 
matter  of  the  utmost  gravity  and  delicacy  to 
refuse  to  execute  a  treaty,  the  power  to  do  so 
was  prerogative,  of  which  no  nation  could  be 
deprived  without  deeply  affecting  its  inde- 
pendence; but  whether  a  treaty  with  a  for- 
eign sovereign  had  been  violated  by  bim, 
whether  the  consideration  of  a  particular 
stipulation  of  a  treaty  bad  been  voluntarily 
withdrawn  by  one  party  so  as  to  no  longer 
be  obligatory  upon  the  other,  and  whether 
the  views  and  acts  of  a  foreign  sovereign, 
manifested  through  his  representative,  had 
given  just  occasion  to  the  political  depart- 
ments of  our  government  to  withhold  the  ex- 
ecution of  a  promise  contained  in  a  treaty  or 
to  act  in  direct  contravention  of  such  prom- 
ise, were  not  judicial  questions;  that  the 
power  to  determine  them  has  not  been  con- 
fided to  the  judiciary,  which  has  no  suitable 
means  to  execute  it,  but  to  the  executive  and 
legislative  departments  of  the  government; 
and  that  It  belongs  to  diplomacy  and  legisla- 
tion, and  not  to  the  administration  of  exist- 
ing laws.  And  the  learned  justice  added,  as 
a  necessary  consequence  of  these  conclusions, 
that  if  congress  has  this  power  It  is  wholly 
immaterial  to  Inquire  whether  it  has,  by  the 
statute  complained  of,  departed  from  the 
treaty  or  not;  or,  if  it  has,  whether  such  de- 
parture was  accidental  or  designed;  and.  if 
the  latter,  whether  the  reasons  therefor  were 
good  or  bad.  These  views  were  reasserted 
and  fully  adopted  by  this  court  in  Whitney 
V.  Robertson,  124  U.  S.  190,  195.  8  Sup.  Ct. 
Rep.  456.  And  we  may  add,  to  the  conclud- 
ing observation  of  the  learned  justice,  that, 
if  the  power  mentioned  is  vested  in  oongressi 
any  reflection  upon  its  motives,  or  tKs  ass** 
tives  of  any  of  its  members  in  exercislsj  !s.^ 
would  be  entirely  uncalled  for.  This  coortg 
is  not  a  censor  of  the  mora!s*of  other  depart-* 
meuts  of  the  sovernment:  i;  is  not  invested 
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with  any  authority  to  pass  judgment  upon 
the  motives  of  their  conduct.  When  once  It 
Is  established  that  congress  possesses  the 
power  to  pass  an  act,  our  province  ends  with 
its  construction  and  its  application  to  cases 
as  they  are  presented  for  determiniition. 
Congress  has  the  power  under  the^  constitu- 
tion to  declare  war,  and  in  two 'instances 
where  the  power  has  been  exercised — in  the 
war  of  1812  against  Great  Britain,  and  in 
1846  against  Mexico — the  propriety  and  wis- 
dom and  justice  of  its  action  were  vehemently 
assailed  by  some  of  the  ablest  and  best  men 
in  the  country,  but  no  one  doubted  the  legal- 
ity of  the  proceeding,  and  any  imputation  by 
this  or  any  other  court  of  the  United  States 
upon  the  motives  of  the  members  of  congress 
who  in  either  case  voted  for  the  declaration, 
would  have  been  justly  the  cause  of  animad- 
version. We  do  not  mean  to  intimate  that 
the  moral  aspects  of  legislative  acts  may  not 
1b«  proper  subjects  of  consideration.  Un- 
doubtedly they  may  be,  at  proper  times  and 
places,  before  the  public,  in  the  balls  of  con- 
gress, and  in  all  the  modes  by  which  the  pub- 
lic mind  can  be  influenced.  Public  opinion 
thns  enlightened,  brought  to  bear  upon  legis- 
lation, will  do  more  than  all  other  causes  to 
prevent  abuses;  but  the  province  of  the  courts 
is  to  pass  upon  the  validity  of  laws,  not  to 
make  them,  and,  when  their  validity  is  es- 
tablished, to  declare  their  meaning  and  apply 
their  provisions.  All  else  lies  beyond  their 
domain. 

There  being  nothing  in  the  treaties  between 
China  and  the  United  States  to  impair  the 
validity  of  the  act  of  congress  of  October  I, 
1888,  was  it  on  any  other  ground  beyond  the 
competency  of  congress  to  pass  it?  If  so,  it 
must  be  because  it  was  not  within  the  power 
of  congress  to  prohibit  Chinese  laborers  who 
bad  at  the  time  departed  from  the  United 
States,  or  should  subsequently  depart,  from 
returning  to  the  United  States.  Those  labor- 
ers are  not  citizens  of  the  United  States;  they 
are  aliens.  That  the  government  of  the 
United  States,  through  the  action  of  the  leg- 
islative department,  can  exclude  aliens  from 
its  territory  is  a  proposition  which  we  do  not 
think  open  to  controversy.  Jurisdiction  over 
Its  own  territory  to  that  extent  is  an  incident 
6  of  every  independent  nation.  It  is  a  part  of 
•  its'lndependence.  If  it  could  not  exclude 
aliens  it  would  be  to  that  extent  subject  to 
the  control  of  another  power.  As  said  by 
this  court  in  the  case  of  The  Exchange,  7 
Cranch,  116.  136,  speaking  by  Chief  Justice 
Marshall:  "The  jurisdiction  of  the  nation 
within  its  own  territory  is  necessarily  exclu- 
sive and  absolute.  It  is  susceptible  of  no 
limitation  not  imposed  by  itself.  Any  re- 
striction upon  it,  deriving  validity  from  an 
external  source,  would  imply  a  diminution 
of  its  sovereignty  to  the  extent  of  the  restric- 
tion, and  an  investment  of  that  sovereignty 
to  the  same  extent  in  that  power  which  could 
impose  such  restriction.  AU  exceptions, 
therefore,  to  the  full  and  complete  power  of 
a  nation  within  its  own  territories,  must  be 


traced  up  to  the  consent  of  the  nation  itself. 
They  can  flow  from  no  other  legitimate 
source." 

While  under  our  constitution  and  form  of 
government  the  great  mass  of  local  matters 
is  controlled  by  local  authorities,  the  United 
States,  in  tlieir  relation  to  foreign  countries 
and  their  subjects  or  citizens,  are  one  nation, 
invested  with  powers  which  belong  to  inde- 
pendent nations,  the  exercise  of  which  can 
be  invoked  for  the  maintenance  of  its  abso- 
lute independence  and  security  throughout 
its  entire  territory.  The  powers  to  declare 
war,  make  treaties,  suppress  insurrection, 
repel  invasion,  regulate  foreign  commerce, 
secure  republican  governments  to  the  states, 
and  admit  subjects  of  other  nations  to  citi- 
zenship, are  all  sovereign  powers,  restricted 
in  their  exercise  only  by  the  constitution  it- 
self and  considerations  of  public  policy  and 
justice  which  control,  more  or  less,  the  con- 
duct of  all  civilized  nations.  As  said  by  this 
court  in  the  case  of  Cohens  v.  Virginia,  6 
Wheat.  264, 413,  speaking  by  the  same  great 
chief  justice:  "  That  the  United  States  form, 
for  many,  and  for  most  important  purposes, 
a  single  nation,  has  not  yet  been  denied.  In 
war,  we  are  one  people.  In  making  peace, 
we  are  one  people.  In  all  commercial  regu- 
lations, we  are  one  and  the  same  people.  In 
many  other  respects,  the  American  people 
are  one;  and  the  government  which  is  alone 
capable  of  controlling  and  managing  their 
interests  in  all  these  respects  is  the  govern- 
ment of  the  Union.  It  is  their  government,^ 
and  in  that  character  they  have  no  other.g 
America  has  chosen  to*be  in  many  respects,* 
and  to  many  purposes,  a  nation ;  and  for  all 
these  purposes  her  government  is  complete; 
to  all  these  objects,  it  is  competent.  The 
people  have  declared  that  in  the  exercise  of 
all  powers  given  for  these  objects  it  is  su- 
preme. It  can,  then,  in  eflfecting  these  ob- 
jects, legitimately  control  all  individuals  or 
governments  within  tlie  American  territory. 
The  constitution  and  laws  of  a  state,  so  far 
as  they  are  repugnant  to  the  constitution  and 
laws  of  the  United  States,  are  absolutely 
void.  These  states  are  constituent  parts  of 
the  United  States.  They  are  members  of  one 
great  empire, — for  some  purposes  sovereign, 
for  some  purposes  subordinate."  The  same 
view  is  expressed  in  a  different  form  by  Mr. 
Justice  Bradley,  in  Enox  v.  Lee,  12  Wall. 
457, 555,  where  he  observes  that  "the  United 
States  is  not  only  a  government,  but  it  is  a 
national  government,  and  the  only  govern- 
ment in  this  country  that  has  the  character 
of  nationality.  It  is  invested  with  power 
over  all  the  foreign  relations  of  the  country, 
war,  peace,  and  negotiations  and  intercourse 
with  other  nations;  all  of  which  are  forbid- 
den to  the  state  governments.  It  has  juris- 
diction over  all  tliose  general  subjects  of  leg- 
islation and  sovereignty  which  affect  the  in- 
terests of  the  whole  people  equally  and  alike, 
and  which  require  uniformity  of  regulations 
and  laws,  such  as  the  coinage,  weights,  and 
measures,  bankruptcies,  the  iH^tal  system. 
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patent  and  copyright  laws,  the  public  lands, 
and  inteistate  commerce;  all  which  subjects 
are  expressly  or  impliedly  prohibited  to  the 
state  governments.  It  has  power  to  suppress 
insurrections,  as  well  as  to  repel  invasions, 
and  to  organize,  arm,  discipline,  and  call 
into  service  the  militia  of  the  whole  country. 
The  president  is  charged  with  the  duty  and 
invested  with  the  power  to  take  care  that  the 
laws  be  faithfully  executed.  The  judiciary 
has  jurisdiction  to  decide  controversies  be- 
tween the  states,  and  between  their  respect- 
ive citizens,  as  well  as  questions  of  national 
concern;  and  the  government  is  clothed  with 
power  to  guaranty  to  every  state  a  republi- 
can government,  and  to  protect  each  of  them 
against  invasion  and  domestic  violence." 
_  The  control  of  local  matters  being  left  to 
S  local  authorities,  and  national  matters  being 
•  intrusted  to  the  government  of  the'Union, 
the  problem  of  free  institutions  existing  over 
a  widely  extended  country,  having  different 
climates  and  varied  interests,  has  been  bap- 
pUy  solved.  For  local  interests  the  several 
states  of  the  Union  exist,  but  for  national 
purposes,  embracing  our  relations  with  for- 
eign nations,  we  are  but  one  people,  one  na- 
tion, one  power.  To  preserve  its  independ- 
ence, and  give  security  against  foreign  ag- 
gression and  encroachment,  is  the  highest 
duty  of  every  nation,  and  to  attain  these 
ends  nearly  all  other  considerations  are  to  be 
•abordinated.  It  matters  not  in  what  form 
such  aggression  and  encroachment  come, 
whether  from  the  foreign  nation  acting  in 
its  national  character,  or  from  vast  hordes 
ot  ito  people  crowding  in  upon  us.  The  gov- 
ernment, possessing  the  powers  which  are  to 
be  exercised  for  protection  and  security,  is 
clothed  with  authority  to  determine  the  oc- 
casion on  which  the  powers  shall  be  called 
forth;  and  its  determinations,  so  far  as  the 
subjects  affected  are  concerned,  are  neces- 
sarily conclusive  upon  all  its  departments 
and  ofiScers.  If,  therefore,  tlie  government 
of  the  United  States,  through  its  legislative 
department,  considers  the  presence  of  for- 
eigners of  a  different  race  in  this  country, 
who  will  not  assimilate  with  us,  to  be  dan- 
gerous to  its  peace  and  security,  their  exclu- 
sion is  not  to  be  stayed  because  at  the  time 
there  are  no  actual  hostilities  with  the  na- 
tion of  which  the  foreigners  are  subjects. 
The  existence  of  war  would  render  the  ne- 
cessity of  the  proceeding  only  more  obvious 
and  pressing.  The  same  necessity,  in  a  less 
pressing  degree,  may  arise  when  war  does 
not  exist,  and  the  same  authority  which  ad- 
judges the  necessity  in  one  case  must  also 
determine  it  in  the  other.  In  both  cases  its 
determination  is  conclusive  upon  the  judi- 
ciary. If  the  government  of  the  country  of 
which  the  foreigners  excluded  are  subjects  is 
dissatisfied  with  this  action,  it  can  make 
complaint  to  the  executive  head  of  our  gov- 
ernment, or  resort  to  any  other  measure 
which,  in  its  judgment,  its  interests  or  dig- 
nity may  demand;  and  there  lies  its  only 
remedy. 


The  power  of  the  government  to  exclude 
foreigners  from  the  country  whenever,  in  its^ 
judgment,  the  public  interests  require  suchg 
exclusion,  has  been  asserted  in  repeated 'in-* 
stances,  and  never  denied  by  tlie  executive 
or  legislative  departments.  In  a  communi- 
cation made  in  December,  1852,  to  Mr.  A. 
Dudley  Mann,  at  one  time  a  special  agent  of 
the  department  of  state  in  Europe,  Mr.  Ev- 
erett, then  secretary  of  state  under  President 
Fillmore,  writes:  "This  government  could 
never  give  up  the  right  of  excluding  foreign- 
ers whose  presence  it  might  deem  a  source  of 
danger  to  the  United  States."  "Nor  will 
this  government  consider  such  exclusion  of 
American  citizens  from  Russia  necessarily  a 
matter  of  diplomatic  complaint  to  that  coun- 
try." In  a  dispatch  to  Mr.  Fay,  our  minister 
to  Switzerland,  in  March,  1856,  Mr.  Marcy, 
secretary  of  state  under  President  Pierce, 
writes:  "Every  society  possesses  the  un- 
doubted right  to  determine  who  shall  com- 
pose its  members,  and  it  is  exercised  by  all 
nations,  both  in  peace  and  war."  "It  may 
al  ways  be  questionable  whether  a  resort  to 
this  power  is  warranted  by  the  circum- 
stances, or  what  department  of  the  govern- 
ment is  empowered  to  exert  it;  but  there  can 
be  no  doubt  that  it  is  possessed  by  all  nations, 
and  that  each  may  decide  for  itself  when  the 
occasion  arises  demanding  its  exercise."  In 
a  communication  in  September,  1869,  to  Mr. 
Washbume,  our  minister  to  France,  Mr. 
Fish,  secretary  of  state  under  President 
Grant,  uses  this  language:  "The  control  of 
the  people  within  its  limits,  and  the  right  to 
expel  from  its  territory  persons  who  are  dan- 
gerous to  the  peace  of  the  state,  are  too  clearly 
within  the  essential  attributes  of  sovereignty 
to  be  seriously  contested.  Strangers  visiting 
or  sojourning  in  a  foreign  country  voluntari- 
ly submit  themselves  to  ite  laws  and  cus- 
toms, and  the  municipal  laws  of  France,  au- 
thorizing the  expulsion  of  strangers,  are  not 
of  such  recent  date,  nor  has  the  exercise  of 
the  power  by  the  government  of  France  been 
so  infrequent,  that  sojourners  within  her 
territory  can  daim  surprise  when  the  power 
is  put  in  force."  In  a  communication  to 
Mr.  Foster,  our  minister  to  Mexico,  in  July, 
1879,  Mr.  Evarts,  secretary  of  state  under 
President  Hayes,  referring  to  the  power 
vested  in  the  constitution  of  Mexico  to  expel 
objectionable  foreigners,  says:  "The  admis- 
sion that,  as  that  constitution  now  stands 
and  is  interpreted,  foreigners  who  render^ 
themselves  harmful  or  objectionable  to  thee 
general'govemment  must  expect  to  be  liable* 
to  the  exercise  of  the  power  adverted  to,  even 
in  time  of  peace,  remains,  and  no  good  rea- 
son is  seen  for  departing  from  that  conclusion 
now.  But,  while  there  may  be  no  expedient 
basis  on  which  to  found  objection,  on  prin- 
ciple and  in  advance  of  a  special  case  there- 
under, to  the  constitutional  right  thus  as- 
serted by  Mexico,  yet  the  manner  of  carrying 
out  such  asserted  right  may  be  highly  objec- 
tionable. You  would  be  fully  justified  in 
making  earnest  remonstrances  should  a  cit- 
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izen  of  the  United  States  be  expelled  from 
Mexican  territory  without  Just  steps  to  as* 
snre  the  grounds  of  such  expulsion,  and  in 
bringing  the  fact  to  the  immediate  knowl- 
edge of  the  department."  In  a  communi- 
cation to  Mr.  W.  J.  Stillman,  nnder  date 
of  August  3,  1882.  Mr.  Frelinghuysen, 
secretary  of  state  under  President  Arthur, 
writes:  "This  government  cannot  contest 
the  right  of  foreign  governments  to  exclude, 
on  police  or  other  grounds,  American  citizens 
from  their  shores."  Whart.  International 
Dig.  §  206.  The  exclusion  of  paupers,  crim- 
in^s,  and  persons  a£9icted  with  incurable 
diseases,  for  which  statutes  have  been  passed, 
is  only  an  application  of  the  same  power  to 
particular  classes  of  persons,  whose  presence 
is  deemed  injurious  or  a  source  of  danger  to 
the  country.  As  applied  to  them,  there  has 
never  been  any  question  as  to  the  power  to 
exclude  them.  The  power  is  constantly  ex- 
ercised; its  existence  is  involved  in  the  right 
of  self-preservation.  As  to  paupers,  it  makes 
no  difference  by  whose  aid  they  are  brought 
to  the  country.  As  Mr.  Pish,  when  secre- 
tary of  state,  wrote,  in  a  communication  un- 
der date  of  December  26, 1872,  to  Mr.  James 
Moulding,  of  Liverpool,  the  government  of 
the  United  States  'Is  not  willing  and  will 
not  consent  to  receive  the  pauper  class  of  any 
community  who  may  be  sent  or  may  be  as- 
sisted lb  their  immigration  at  the  expense  of 
government  or  of  municipal  authorities." 
As  to  criminals,  the  power  of  exclusion  has 
always  been  exercised,  even  in  the  absence 
of  any  statute  on  the  subject.  In  a  dispatch 
to  Mr.  Cramer,  our  minister  to  Switzerland, 
a  in  December,  1881,  Mr.  Blaine,  secretary 
gof  state  under  President  Arthur,  writes: 
*  "While,  under  the  constitution  and'tbe  laws, 
this  country  is  open  to  the  honest  and  the  in- 
dustrious immigrant,  it  has  no  room  outside 
of  its  prisons  or  almshouses  for  depraved  and 
incorrigible  criminals  or  hopelessly  dependent 
paupers  who  may  have  become  a  pest  or  bur- 
den, or  both,  to  their  own  country. "  Whart. 
International  Dig.,  supra. 

The  power  of  exclusion  of  foreigners  being 
An  incident  of  sovereignty  belonging  to  the 
government  of  the  United  States  as  a  part  of 
those  sovereign  powers  delegated  by  the  con- 
stitution, the  right  to  its  exercise  at  any  time 
when,  in  the  judgment  of  the  government,  the 
interests  of  the  country  require  it,  cannot  be 
granted  away  or  restrained  on  behalf  of  any 
one.  The  powers  of  government  are  delegated 
in  trust  to  the  United  States,  and  are  incapable 
-of  transfer  to  any  other  parties.  They  can- 
not be  abandoned  or  surrendered.  Nor  can 
their  exercise  be  hampered,  when  needed  for 
the  public  good,  by  any  considerations  of 
private  interest.  Ttie  exercise  of  these  public 
trusts  is  not  the  subject  of  barter  or  contract. 
Whatever  license,  therefore,  Chinese  laborers 
may  have  obtained,  previous  to  the  act  of 
October  1, 1888,  to  return  to  the  United  States 
.after  their  departure,  is  held  at  the  will  of 
the  government,  revocable  at  any  time,  at  its 
vleasure.    Whether  a  proper  consideration 


by  our  government  of  its  previous  laws,  or  a 
proper  respect  for  the  nation  whose  subjects 
are  affected  by  its  action,  ought  to  have 
qualified  its  inhibition,  and  made  it  applica- 
ble only  to  persons  departing  from  the  coun- 
try after  the  passage  of  the  act,  are  not  ques- 
tions for  judicial  determination.  If  there  be 
any  just  ground  of  complaint  on  the  part  of 
China,  it  must  be  made  to  the  political  de- 
partment of  our  government,  which  is  alone 
competent  to  act  upon  the  subject.  The 
rights  and  interests  created  by  a  treaty,  which 
have  become  so  vested  that  its  expiration  or 
abrogation  will  not  destroy  or  impair  them, 
are  such  as  are  connected  with  and  lie  in 
property  capable  of  sale  and  transfer,  or  other 
disposition,  not  such  as  are  personal  and  un- 
transferable in  their  character.  Thus,  in 
the  Head-Money  Cases,  the  court  speaks  of 
certain  rights  being  in  some  instances  con- 
ferred upon  the  citizens  or  subjects  of  one 
nation  residing  in  the  territorial  limits  of 
the  other,  which  are  "  capable  of  enforcementn 
as*l)etween  private  parties  in  the  courts  of? 
the  country. "  "  An  Illustration  of  this  char- 
acter," it  adds,  "is  found  in  treaties  which 
regulate  the  mutual  rights  of  citizens  and 
subjects  of  the  contracting  nations  in  regard 
to  rights  of  property  by  descent  or  inherit- 
ance, when  the  individuals  concerned  are 
aliens."  112  U.  S.  580,  598,  5  Sup.  a.  Rep. 
247.  The  passage  cited  by  counsel  from  the 
language  of  Mr.  Justice  WASHiNQTOir  In 
Society  T.  New  Haven,  8  Wheat.  464,  493, 
also  illustrates  this  doctrine.  There  the  learn- 
ed justice  observes  that,  "if  real  estate  be 
purchased  or  secured  under  a  treaty,  it  would 
be  most  mischievous  to  admit  that  the  ex- 
tinguishment of  the  treaty  extinguished  the 
right  to  such  estate.  In  truth,  it  no  more 
affects  such  rights  than  the  repeal  of  a 
municipal  law  affects  rights  acquired  under 
it."  Of  this  doctrine  there  can  be  no  ques- 
tion in  this  court;  but  far  different  is  this 
case,  where  a  continued  suspension  of  the  ex- 
ercise of  a  governmental  power  is  insisted 
upon  as  a  riglit,  because,  by  the  favor  and 
consent  of  the  government,  it  has  not  here- 
tofore been  exerted  with  respect  to  the  ap- 
pellant or  to  the  class  to  which  be  belongs. 
Between  property  rights  not  affected  by  the 
termination  or  abrogation  of  a  treaty,  and 
expectations  of  benefits  from  the  continuance 
of  existing  legislation,  there  is  as  wide  a  dif- 
ference as  between  realization  and  hopes. 

During  the  argument  reference  was  made 
by  counsel  to  the  alien  law  of  June  25, 1798, 
and  to  opinions  expressed  at  the  time  |}y  men 
of  great  ability  and  learning  against  its  con- 
stitutionality. 1  St.  570,  c.  58.  We  do  not 
attach  importance  to  those  opinions  in  their 
bearing  upon  this  case.  The  act  vested  in 
the  president  power  to  order  all  such  aliens 
as  he  should  judge  dangerous  to  the  peace 
and  safety  of  the  United  States,  or  should 
have  reasonable  grounds  to  suspect  were  con- 
cerned in  any  treasonable  or  secret  machin- 
ation against  the  government,  to  depart  out 
of  the  territory  of  the  United  StetM^\^tUa 
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such  time  as  should  be  expressed  in  his  order. 
There  were  other  provisions  also  distinguish- 
ing it  from  the  act  under  consideration.    The 
^act  was  passed  during  a  period  of    great 
^  polllical  excitement,  and  it  was  attacked  and 
•  defended  with  great  zeal  and  ability.  *  It  is 
enough,  however,  to  say  that  it  is  entirely  dif- 
ferent from  the  act  before  us,  and  the  validity 
of  its  provisions  was  never  brought  to  the  test 
of  judicial  decision  in  the  courts  of  the  Unit* 
ed  Slates.    Order  affirmed. 


(131  u.  S.  SI) 

Allhan  «.  United  statbs. 

(May  18,  1889.) 

1.  Hui.  CtoiTTBACTs— GoMPBKainoir. 

Rev.  Bt.  U.  S.  S  8960,  provides  that  "oompeosa- 
tlon  for  additional  service  in  carrying  the  mail 
shall  not  be  in  excess  of  the  exact  proportion 
Whiob  the  origintd  oompensalion  bears  to  the 
original  service. "  Bection  8961  provides  that  an 
•Uowanoe  for  inoiwued  expedition  "shall  bear 
no  greater  proportion  to  the  additional  stock  and 
oaiTiers  necessarily  employed  than  the  compen- 
sation in  the  original  contract  bears  to  the  stock 
and  carriers  necessarily  employed  in  its  execu- 
tion. "  Act  Ck)Dg.  April  7, 1880,  provides  that  the 
service  under  a  contract  shall  not  be  expedited 
"toarate  of  pay  ezceedinfr  fifty i>er centum  upon 
the  contract  as  originally  let."  Held  tiiat, 
where  the  number  of  trips  per  week  to  be  made 
by  the  carrier,  and  the  rate  of  speed,  are  in- 
creased, the  compensation  for  the  increased 
speed  will  be  computed  on  the  allowance  for  the 
service.  Including  the  additional  trips. 

8.  BiXK — ^FoarsiTUBE. 

Where  the  contract  provides  that  the  post- 
master general  may  impose  certain  forfeitures 
on  the  contractor  for  failure  to  carry  the  mail 
within  the  prescribed  time,  the  exercise  of  such 
authority  is  not  subject  to  review. 

Appeal  from  the  Court  of  Claims. 

The  appellant,  George  Allman,  on  the  81st 
of  January,  1885,  filed  a  petition  in  the  court 
of  claims  against  the  United  States,  asking 
judgment  for  the  sum  of  88,607.13,  which  he 
alleged  was  the  balance  due  for  services  ren- 
dered by  him  under  two  contracts  for  carry- 
ing the  United  States  mail  from  July  1, 
1878,  to  July  1, 1882.  It  appears  from  the 
statements  of  the  petition  that  the  appellant 
carried  the  mails  for  four  yeai-s  over  each  of 
two  routes,  No.  46,210  and  Ko.  46,211,  un- 
der these  contracts,  entered  into  with  the 
postmaster  general,  and  in  conformity  to  the 
orders  subsequently  issued  by  him.  While 
the  services  were  being  rendered,  the  post- 
master general,  in  the  exercise  of  authority 
expressly  reserved  in  these  contracts,  by  suc- 
cessive orders,  increased  the  number  of  trips 
per  week  on  both  routes, — on  the  first,  by 
raising  the  number  from  six  to  seven  trips 
per  week,  (afterwards  reduced  back  to  six,) 
and  on  the  second,  by  raising  the  number 
from  one  to  seven  trips  per  week.  For  this 
increase  he  allowed  the  contractor  a  pro  rata 
Increase  of  compensation,  raising  the  pay  on 
the  first  route  to  a  rate  of  $5,238.33  per  an- 
num for  increasing  the  trips  from  six  to 
seven  a  veek,  and  on  the  second  route 
$4,898  for  the  increase  from  one  to  seven 
trips  a  week.    This  increased  compensation 


was  paid  by  the  department,  and  is  not  in- 
volved In  this  litigation,  except  iis  incidentiil 
to  another  demand  hereinafter  stated.  On 
both  these  routes  the  postmaster  general  in-  e» 
creased  the  rate  of*  speed  by  sliortening  the» 
running  time  between  the  termini;  on  the 
first,  from  86  to  28  hours  per  trip,  and  on  the 
second,  from  84  to  18  hours  per  trip.  In  con- 
sideration of  this  increased  expedition  addi- 
tional pay  was  allowed  the  contractor, — on  the 
first  route,  $2,619.16  per  annum,  and  on  the 
second  route,  82,446.50  per  annum, — for  the 
additional  stock  and  carriers  thus  rendered 
necessary.  This  allowance  was  computed  at 
the  rate  of  50  per  cent,  of  the  annual  sum 
paid,  in  accordance  with  the  contract,  for 
the  services  expedited,  and  was  less  than  the 
proportionate  increase  of  the  cost  of  the  serv- 
ice demanded  by  thechanges  in  the  schedule, 
according  to  the  sworn  statements  of  the 
contractor.  On  the  1st  of  August,  1881,  the 
postmaster  general  promulgated  an  order  re- 
ducing all  the  allowances  for  the  increased 
expedition  heretofore  recited,  and  directed 
that  the  50  per  cent,  paid  tu  the  contractor 
for  such  service  should  be  computed  upon  the 
service  rendered  at  the  time  the  contracts 
were  entered  into  before  any  additional  trips 
had  been  ordered  on  either  route,  and  not 
upon  the  service  as  actually  expedited.  This 
order  making  the  reduction  did  not  change 
the  number  of  trips  on  either  of  the  routes. 
The  contractor  was  still  required  to  make 
daily  trips  on  the  second  route,  and  to  make 
thesetripsupon  theexpedited  schedule.  The 
effect  of  the  oixler  was  simply  to  reduce  his 
compensation  in  the  case  of  the  first  route  to 
50  per  cent,  upon  the  pay  of  6  trips  only, 
Instiead  of  seven  per  week,  and  in  the  case 
of  the  second  route  its  effect  was  to  allow 
him  the  compensation  at  the  rate  of  50  per 
cent,  upon  the  pay  for  one  trip  per  week,  al- 
though  he  continued  to  make  daily  trips  in 
accordance  with  the  expedited  schedule. 
The  difierence  between  the  amounts  paid  to 
the  claimant  under  this  last  order  and  the 
amount  he  would  have  received  under  the 
allowance  fixed  by  the  former  orders,  accord- 
ing to  the  stipulation  of  the  contracts,  con- 
stitutes the  principal  demand  in  the  present 
suit.  A  short  time  after  the  number  of  trips 
was  increased  on  the  first  route  from  six  to 
seven  per  week  it  was  reduced  back  to  six. 
and  one  month's  extra  pay  allowed  to  the 
contractor  as  indemnity  for  the  discontina- 
ance.  The  petition  sets  up  a  demand  for  the 
50  per  cent,  thereon,  which  has  been  with-JJ 
held  by  the  postmaster  general.  *  Another* 
claim  set  up  in  the  petition  is  for  the  amount 
deducted  as  forfeitures,  alleged  to  be  wrong- 
fully Imposed  by  the  postmaster  general,  for 
failures  by  the  contractor  to  cause  the  mail 
to  be  carried  within  the  time  prescribed. 
The  petition  was  demurred  to,  and  this  ap- 
peal is  from  the  judgment  of  the  court  sus- 
taining the  demurrer. 

Satmiel  M.  Luke  and  A.  J,  Millard,  for 
appellant.  Asst.  Atty.  Qen.  Howard,  tat 
the  United  States. 
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Mr.  Justice  Lamar,  after  stating  the  facts 
■as  above,  delivered  tlie  opinion  of  the  court. 

The  contracts  in  question  were  made  in  con- 
formity with  the  provisions  of  sections  S960 
and  8961  of  the  Revised  Statutes.  Section 
8960  is  as  follows:  "Compensation  for  addi- 
tional service,  in  carrying  the  mail,  shall  not 
be  in  excess  of  the  exact  proportion  which 
the  original  compensation  bears  to  the  origi- 
nal service,  and  when  any  such  additional 
«erTice  Is  ordered,  the  sum  to  be  allowed 
therefor  shall  be  expressed  in  the  order,  and 
entered  upon  the  books  of  the  department; 
«nd  no  compensation  shall  be  paid  for  any 
additional  regular  service  rendered  before  the 
issuing  of  such  order."  Section  8961  pro- 
vides: "No  extra  allowance  shall  be  made 
for  any  increase  of  expedition  In  carrying  the 
mail,  unless  thereby  the  employment  of  addi- 
tional stock  and  carriers  is  made  necessary, 
and  in  such  case  the  additional  compensation 
-Bhall  bear  no  greater  proportion  to  the  addi- 
tional stock  and  carriers  necessarily  employed 
than  the  compensation  in  the  original  con- 
tract bears  to  the  stock  and  carriers  neces- 
sarily employed  in  its  execution."  All  the 
orders  made  by  the  postmaster  general,  sub- 
sequent to  the  execution  of  these  contracts, 
and  while  the  service  was  in  course  of  per- 
formance, were  made  after  the  act  of  con- 
gress of  April  7,  1880,  which  contained  this 
2  proviso:  "Provided,  that  the  postmaster  gen- 
-•  era!  shall  not  hereafter*have  the  power  to  ex- 
pedite the  service  under  any  contract  either 
now  existing  or  hereafter  given  to  a  rate  of 
pay  exceeding  fifty  per  centum  upon  the  con- 
tract as  originally  let."  21  St.  72.  The  at- 
torney general,  construing  the  provision  last 
quoted,  in  a  letter  to  the  postmaster  general, 
dated  July  20, 1881,  held  that  "the  original 
letting,  and  not  any  subsequent  increase  of 
service  and  pay,"  was  made  "the  standard  of 
limitation."  It  was  in  conformity  with  this 
opinion  that  the  postmaster  general  withheld 
from  the  appellant  the  50  per  cent,  on  the 
•expedited  service  under  his  contract. 

We  think  it  is  clear  that  the  language  of 
the  proviso  may  be  interpreted  in  accordance 
with  the  original  orders  of  the  post-oflSce  de- 
partment, and  pursuant  to  the  terms  of  the 
contracts  sued  on.  Those  orders  allowed  the 
contractor,  for  expedition,  50  per  cent,  addi- 
tional upon  the  sum  paid,  for  the  service 
Actually  performed.  These  allowances  did 
not  exceed  50  per  cent,  of  the  rate  of  com- 
pensation fixed  by  the  contracts  as  originally 
let,  though  they  did  exceed  50  per  cent,  of  the 
«am  named  in  those  contracts.  The  proviso, 
in  express  terms,  refers  to  the  "rate  of  pay" 
established  in  the  contracts  as  originally  let, 
and  it  is  the  rate  of  pay,  not  the  amount  ex- 
pressed in  the  first  contract,  which  is  mani- 
festly intended  to  be  the  unit  of  computa- 
tion. Our  construction  of  this  legislation, 
considered  in  pari  materia  with  the  provis- 
ions of  sections  8960  and  3961,  is  this:  Sec- 
tion 3960  treats  the  rate  of  pay  for  additional 
service  as  definitely  fixed  by  the  original  con- 
tract, and  under  its  provisions  the  compen- 


sation which  the  contractor  is  to  receive  for 
each  extra  trip  placed  upon  his  route  is  to 
bear  an  exact  proportion  to  the  addilional 
service  performed;  that  is,  it  is  to  be  based 
upon  the  rate  established  by  the  original  con- 
tract. Section  3961  has  direct  reference  to 
the  compensation  to  be  paid  for  the  expedited 
service,  and  expressly  provides  that,  in  com- 
puting such  compensation,  the  rate  of  pay 
fixed  in  the  original  contract  is  to  be  taken  as 
the  standard  of  limitation,  which  shall  not 
be  exceeded.  These  two  sections  left  it  with- 
in the  discretion  of  the  postmaster  general  tog 
expedite  the  service'to  an  Indefinite  extent,* 
and  to  allow  a  pro  rata  compensation  there- 
for. The  proviso  added  in  1880  was  clearly 
intended  to  limit  that  discretion  by  providing 
that  thereafter  he  should  not  have  authority 
to  expedite  the  service,  nnder  any  contract, 
beyond  50  per  cent,  of  the  rate  fixed  In  the 
original  contract.  The  circumstances  under 
which  contracts  for  the  transportation  of  the 
mails  are  awarded,  we  think,  sustain  this 
construction.  Such  awards  are  made  after 
public  advertisement,  and  upon  competitive 
bids,  and  it  is  presumed  that  the  contract 
price  is  at  as  low  a  rate  as  can  be  made  con- 
sistently with  a  proper  performance  of  serv- 
ice. In  the  present  case.  It  appears  from  the 
record  that  the  actual  cost  of  the  expedition 
ordered  upon  the  single  one  of  the  seven 
weekly  trips  upon  the  second  route  was  more 
than  50  per  cent,  of  the  aggregate  sum  named 
in  the  original  contract.  The  interpretation 
on  which  the  last  order  is  based  assumes  that 
congress  intended  to  leave  with  the  post- 
master general  the  power  to  exact  from  a 
contractor  seven  times  the  service  stipulated 
in  the  contract  as  originally  let,  and  to  allow 
but  50  per  cent,  compensation  on  the  amount 
named  in  that  contract.  The  construction 
contended  for  by  the  appellant  is  in  harmony 
with  the  previous  legislation  on  the  subject, 
and  the  established  policy  of  the  mail  service, 
and  is  entirely  equitable.  As  to  so  much  of 
the  demand  as  is  claimed  in  the  petition  to  be 
due  to  the  petitioner  under  the  contracts,  and 
as  to  the  50  per  cent,  of  one  month's  extra 
pay,  we  hold  and  decide  that  the  court  of 
claims  erred  in  sustaining  the  demurrer.  But 
with  regard  to  the  claim  for  the  amount  de- 
ducted as  forfeitures  imposed  by  the  post- 
master general,  because  the  contractor  failed 
to  cause  the  mail  to  be  carried  between  the 
termini  within  the  time  prescribed,  it  is  con- 
sidered that  these  forfeitures  were  made  by 
virtue  of  the  power  conferred  upon  the  post- 
master general  by  the  statutes,  and  also 
recognized  by  the  terms  of  the  contracts  to 
be  within  his  discretion,  and  are  not  subject 
to  review  by  this  court.  Railway  Co.  v.  U. 
S.,  127  U.  S.  406.  407.  8  Sup.  Ct.  Rep.  1194; 
Railroad  Co.  v.  U.  S.,  129  U.  S.  391, 896,  ante,* 
320.  •  As  far  as  the  claim  for  the  deduction* 
of  the  amount  of  these  forfeitures  is  con- 
cerned, the  demurrer  was  properly  sustained. 
The  judgment  is  reversed,  and  the  case  re- 
manded for  action  in  accordance  with  the 
principles  of  this  decision. 
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DoveLASB  «.  Lbwis  et  ace.^ 

(Ha7  18, 1889.) 

COTBirXKn— EZFRESS  ±vd  Impubd. 

Comp.  Laws  N.  M.  1884,  i  2790,  p.  1806,  pro- 
vides that  "the  words  'bargained  and  sold,'  or 
words  to  the  same  eflect.  In  all  conveyances  of 
hereditary  real  estate,  nnless  restricted  in  ex- 
press terms,  •  •  •  shall  be  limited  to  the  fol- 
lowing effect:  FtnU  that  the  grantor  •  •  • 
la  possessed  of  an  irrevocable  possession  in  fee- 
•Imple;  •  •  •  teeond,  that  the  said  real  es- 
tate *  •  *  is  free  from  all  incumbrance." 
Bild  that,  where  a  deed  contains  an  express  cov- 
enant of  general  warranty,  the  statutory  cov- 
enants are  not  implied,  and  a  grantee  whose 
possession  has  never  been  disturbed,  cannot  re- 
cover the  purchase  money  paid  bv  nim  on  the 
ground  that  his  grantors  had  no  title  at  the  time 
of  the  conveyance. 

In  Error  to  the  Supreme  Court  of  the  Ter> 
ritorj  ot  New  Mexico. 

Douglass  brought  bis  action  in  the  district 
court  of  the  Second  judicial  district  of  tbe 
territory  of  Kew  Mexico,  September  11, 1883, 
for  the  breacb  of  an  alleged  covenant  of  seisin 
in  a  deed  made  by  Lewis  and  his  wife  to  him, 
»  purporting  to  convey  the  title  to  160  acres  of 
•  land.  •  The  petition  averred  that  the  defend- 
ants, by  their  deed  of  May  13,  1882,  "did 
convey  and  warrant  to  the  plaintiff,  his  heirs 
and  assigns,  in  fee-simple,  certain  real  estate," 
describing  it,  and  then  continued:  "And  the 
defendants  did  by  their  said  deed,  for  them- 
selves, their  heirs  and  personal  representa- 
tives, covenant  with  tlie  plaintiff,  his  heirs 
and  assigns,  amongst  other  things,  that  at 
tbe  time  of  the  making,  ensealing,  and  deliv- 
ery of  said  deed,  and  '  at  the  time  of  the  exe- 
cution of  said  conveyance,'  they,  the  said  de- 
fendants, were  lawfully  seised  of  an  indefea- 
sible estate,  and  in  possession  of  a  title  in  fee- 
simple  in  and  to  the  said  property,  and  then 
had  good  right  and  full  power  to  convey  the 
same.  Nevertheless  plaintiff  avers  that  the 
said  tract  of  land  in  said  deed  described,  and 
bv  said  defendants  bargained  and  sold  to  said 
plaintiff,  Was  not  the  prop>erty  of  said  defend- 
ants, and  at  the  time  of  the  making  and  de- 
livery of  said  deed  they,  the  said  defendants, 
were  not  lawfully  seised  of  an  indefeasible 
estate  in  fee-simple  in  and  to  said  real  estate, 
nor  had  they  then  good  right  and  full  power 
to  convey  the  same,  but,  on  tbe  contrary 
thereof,  the  government  of  the  United  States 
had  at  the  time  of  the  making  and  delivery 
of  said  deed,  and  still  has,  lawful  right  and 
title  to  said  real  estate;  and  plaintiff  avers 
that  in  consideration  of  the  conveyance  and 
sale  of  said  lands  in  said  deed  described  and 
set  forth,  he  paid  to  said  defendants  the  sum  of 
five  thousand  three  hundred  and  thirty-three 
dollaraand  thirty-tlireecent3,(S5,338.33;)  that 
he,  said  plaintiff,  has  further  expended  and  laid 
out  large  sums  of  money  in  building  houses 
upon  and  improving  said  land,  to-wit,  four 
thousand  dollars,  (^,000 ;)  and  so  the  plaintiff 
says  that  they,  said  defendants,  have  not  kept 
the  said  covenants  according  to  the  truein  tent 
and  meaning  of  said  deed,  and  according  to  the 
statute  in  such  case  made  and  provided,  but 
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have  broken  the  same,  to  the  damage  of  plain* 
tiff  In  the  sum  of  ten  thousand  dollars.  ($10,- 
000.)"  Frofert  of  the  deed  was  made  by  the 
declaration,  and  defendants  died  a  demurrer, 
October  1,  1883,  craving  oyer  of  the  condi- 
tion of  the  said  deed  and  covenant,  which 
being  read  and  heard,  they  insisted  that  thej; 
declaration  and  the  mattenr*therein  contained,* 
etc.,  were  insufficient  in  law.  Fleas  were 
also  filed,  alleging  that  tbe  deed  was  not  de- 
fendants' deed,  denying  that  the  defendants 
covenanted  with  the  plaintiff  that  they  wer» 
lawfully  seised,  and  averring  that  it  was  not 
true  that  they  had  not  kept  their  covenants. 
Subsequently,  and  on  tbe  19th  day  of  Octo- 
ber, an  amended  special  demurrer  to  the  dec- 
laration was  filed,  averring  "that  the  said 
deed  upon  oyer  contains  no  such  covenant  as 
tbe  one  alleged  in  the  said  declaration  of  the 
plaintiff, — that  is  to  say.  that  tbe  said  deed, 
having  some  express  covenants  therein  con- 
tained, and  among  which  is  not  the  covenant 
declared  upon  in  tbe  said  plaintiff's  declara- 
tion, to-wit.  no  covenant  of  seisin,  or  •  that 
tbe  said  covenantors  were  at  the  time  of  mak- 
ing the  said  deed  seised  of  an  indefeasible  ti- 
tle in  fee-simple '  to  the  lands  conveyed ;  and 
inasmuch  as  the  parties  have  fully  expressed 
their  intention  and  agreements  at  the  time  of 
making  the  said  deid  by  the  express  cov- 
enants therein  contained,  there  can  be  none 
added  by  construction  or  otherwise;  and.  fur- 
ther, defendants  say  the  said  declaration  al- 
leges no  eviction,  and  therefore  he,  the  said 
plaintiff,  ought  not  to  have  and  maintain  bis- 
said  action,"  etc.  This,  upon  argument,  was 
overruled  November  S,  1883,  the  district 
judge  filing  bis  opinion  thereon  January  8. 
1884,  which  thus  concludes:  "In  the  case  at 
bar  I  am  of  opinion  that  the  express  covenant 
of  warranty  is  independent  of  the  covenant 
of  seisin  implied  by  the  statute,  and  that  an 
action  may  be  maintained  upon  tbe  latter, 
and  can  only  be  met  by  plea  and  proof  of 
good  title  in  the  grantor  at  the  time  of  the 
execution  of  the  deed." 

On  the  16th  of  May.  1884.  the  defendants 
filed  two  pleas,  alleging  in  the  first  that  at 
the  time  of  making  the  deed  the  grantors 
were  seised  and  possessed  of  the  said  real  es- 
tate, with  full  power  and  authority  to  convey 
according  to  the  eflect  of  the  deed;  and  in 
the  second,  that  at  the  time  of  making  the 
said  deed  the  grantors  "were  lawfully  seised 
of  an  indefeasible  estate,  and  in  possession  ot 
a  title  in  fee-simple  in  and  to  the  said  real 
property,  and  then  had  good  right  and  full 
power  to  convey  tlie  same,"  according  to  theg 
form  and  eflect  of  said'deed.  The  plaintiff* 
demurred  to  the  first  of  these  pleas.  The 
court  sustained  the  demurrer,  and  the  case 
went  to  trial  on  the  issue  made  up  on  the 
second  plea.  Evidence  was  given  on  behalf 
of  the  plaintiff  tending  to  show  that  the 
United  States  had  assumed  ownership  and 
control  over  all  the  land  in  controversy,  and 
had  disposed  of  a  portion  of  the  same,  and 
that  the  defendants  claim  that  the  land  had 
been  granted  by  Spain  or  Mexico  to  one  Sun- 
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4ovaI,  who  devised  It  to  one  of  his  relaUves, 
from  whom  it  had  descended  to  the  grantor 
of  defendant  Lewis,  bat  that  the  claim  of 
Sandoval  had  never  been  presented  to  any 
tribunal  or  officer  of  the  United  States  for 
adjudication.  All  the  documentary  evi- 
dences of  title  offered  on  defendants'  behalf, 
except  the  will  of  Sandoval,  and  papers  re- 
lating thereto,  bore  date  in  1879,  or  subse- 
quent thereto.  The  oral  testimony  tended 
to  show  that  Sandoval  and  his  descendants 
were  in  possession  of  the  land  for  a  num- 
ber of  years,  probably  from  the  date  of  the 
teeaty  of  Guadalupe  Hidalgo.  Plaintiff  ad- 
mitted that  he  was  put  into  possession  of  the 
land,  and  had  never  been  disturbed  in  the 
possession,  and,  in  effect,  that  he  had  never 
made  demand  for  restoration  of  tlie  consider- 
ation money,  or  what  might  have  been  ex- 
pended for  improvements,  nor  had  any  de- 
mand been  made  on  him  to  surrender  the 
land  prior  to  the  commencement  of  the  suit, 
nor  had  he  offered  to  rescind  or  to  restore  the 
land.  The  court  refused  to  admit  the  muni- 
ments of  title  relied  on  by  the  defendants, 
and  charged  the  jury  as  follows:  "Thereisno 
question  of  fact  in  this  case  for  you  to  pass 
upon.  There  are  only  questions  of  law. 
which  it  is  the  duty  of  the  court  to  pass  up- 
on; and  the  entire  responsibility  of  passing 
upon  such  questions  is  with  the  court.  The 
court  instructs  the  jury  that  it  is  their  duty, 
under  the  law  and  the  evidence  in  this  case, 
to  find  a  verdict  for  the  plaintiff,  and  assess 
his  damages  at  the  sum  of  $5,333.33,  being 
the  amount  of  the  money  paid  by  him  for  the 
land  in  question."  The  jury  returned  a  ver- 
dict accordingly,  and  motions  for  a  new  trial 
and  in  arrest  of  judgment  were  made  by  the 
defendants,  and  severally  overruled,  and 
g  judgment  rendered  on  the  verdict.  The  case 

•  was  carried  bj'appeal  to  the  supreme  court 
of  the  territory,  which  court  reversed  the 
judgment  of  the  district  court,  and  dismissed 
the  cause,  (9  Pac.  Hep.  877,)  from  which 
judgment  of  the  supreme  court  the  pending 
writ  of  error  was  prosecuted.  The  supreme 
court  of  the  teriitory  held  tliat  the  effect  of 
the  introduction  into  the  deed  of  an  express 
covenant  of  warranty  is  to  deny  to  the  pur- 
chaser the  benefit  of  the  statutory  covenant 
of  seisin,  and  said:  "As  there  is  no  pretense 
in  tliis  case  of  an  eviction,  or  any  claim 
whatever  of  a  breach  of  the  covenant  of  war- 
ranty, it  follows  that  the  action  cannot  be 
maintained,  and  that  it  was  error  in  the 
court  below  to  order  a  verdict  for  the  plain- 
tiff, and  in  overruling  tite  motion  in  arrest 
of  judgment."   (9  Pac.  Kep.  380.) 

/.  H.  MoGowan  and  O.  W.  Holcomb,  for 
plaintiflf  in  error.  8.  Shelldbarger  and  J. 
M.  Wilnon,  for  defendants  in  error. 

e 

w 

•  *  Mr.  Chief  Justice  Fuller,  after  stating 

the  facts  as  above,  delivered  the  opinion  of 
the  court. 

Assuming  that  defendants  in  error  failed 
to  sustain  their  plea  that  they  "  were  lawfully 
seised  of  an  indefeasible  estate,  and  in  posses- 


sion of  a  title  In  fee-simple  In  and  to  the  said 
real  property,  and  then  had  good  right  and 
full  power  to  convey  the  same,"  counsel  for 
plaintiff  in  error  state  their  position  "in  the 
following  propositions:  (1)  The  covenant  of 
warranty  which  is  found  written  in  the  deed 
does  not  exclude  the  statutory  covenants. 
These  latter  must  be  considered  as  expressjj 
•covenants,  having  the  same  effect  as  though* 
written  out  in  full  in  the  instrument  of  con- 
veyance. (2)  The  statutory  covenant  of  seis- 
in is  a  general  covenant,  unlimited  by  any 
restrictive  words  found  in  the  second  statu- 
tory covenant.  (3)  The  covenant  of  seisin  is 
broken,  if  at  all,  as  soon  as  it  is  made.  (4) 
The  plaintiff  is  only  required  to  declare  its 
breach,  and  need  neither  aver  eviction  nor 
damages.  (5)  The  burden  of  proof  is  on  de- 
fendant, (b)  The  measure  of  damages  is 
the  purchase  money  and  interest."  The  de- 
fendants in  error,  by  their  deed,  entered  in- 
to a  general  covenant  of  warranty,  but  it  is 
claimed  that  in  virtue  of  the  statute  they  are 
to  be  held,  in  addition,  to  a  general  covenant 
of  seisin,  a  limited  covenant  as  to  incum- 
brances, and  8  general  covenant  of  further 
assurance. 

The  statute  relied  on  is  as  follows:  "The 
words  'bargained  and  sold,'  or  words  to  the 
same  effect,  in  all  conveyances  of  hereditary 
real  estate,  unless  restricted  in  express  terms 
on  the  part  of  the  person  conveying  the 
same,  himself  and  his  heirs,  to  the  person  to 
whom  the  property  is  conveyed,  his  heirs  and 
assignees,  shall  be  limited  to  the  following 
effect:  First.  That  the  grantor,  at  the  time 
of  the  execution  of  said  conveyance,  is  pos- 
sessed of  an  irrevocable  possession  in  fee- 
simple  to  the  property  so  conveyed.  Second, 
That  the  said  real  estate,  at  the  time  of  the 
execution  of  said  conveyance,  is  free  from  all 
incumbrance  made  or  suffered  to  be  made  by 
the  grantor,  or  by  any  person  claiming  the 
same  under  him.  Third.  For  the  greater 
security  of  the  person,  his  heirs  and  as- 
signees, to  whom  said  real  estate  is  conveyed 
by  the  grantor  and  his  heirs,  suits  may  be  in- 
stituted the  same  as  if  the  conditions  were 
stipulated  in  the  said  conveyance."  Comp. 
Laws,  N.  M.  1884,  §  2750,  p.  1306.  The 
language  used  is  somewhat  ambiguous,  aris- 
ing, as  the  supreme  court  of  the  territory  in- 
forms us,  from  the  section  having  been  orig- 
inally enacted  in  Spanish  from  English,  and 
then  retranslated;  but  we  are  content  with 
the  view  of  that  court  that  "hereditary  real 
estate"  means  "real  estate  of  inheritance," 
and  "possessed  of  an  irrevocable  possession 
in  fee-simple"  means  "seised  of  an  indefea-JJ 
sible  estate  in  fee-simple. "•At  common  law,* 
in  the  transfer  of  estates  of  freehold  by  deed, 
a  warranty  was  implied  from  the  word  of 
feoffment,  dedi,  and  from  no  other  word, 
and  from  words  of  tmrgain  and  sale  merely 
no  covenant  was  implied  in  any  Ciise.  In 
1707.  the  statute  of  6  Anne,  c.  35.  was  enacted, 
of  which  the  thirtieth  section  is  aa  follows: 
"In  all  deeds  of  bargain  and  sale  hereafter 
enrolled  in  pursuance  of  thi^  aciu  whereby 
itized  by  vnOC 
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any  estate  of  inheritance  in  fee-simple  is 
limited  to  the  bargainee  and  bis  beirs,  the 
words '  grant,  bargain,  and  sell '  shall  amount 
to,  and  be  construed  and  adjudged  in  all 
courts  of  judicature  to  be,  express  covenants 
to  the  bargainee  and  his  heirs  and  assigns, 
from  the  bargainor,  for  himself,  his  heirs, 
executors,  and  administrators,  that  the  bar- 

fainor,  notwithstanding  any  act  done  by 
im,  was  at  the  time  of  the  execution  of  such 
deed  seised  of  the  hereditaments  and  prem- 
ises thereby  granted,  bargained,  and  sold,  of 
an  indefeasible  estate  in  fee-simple,  free  from 
all  incumbrances,  (rent  and  services  due  to 
the  lord  of  the  fee  only  excepted,)  and  for 
quiet  enjoyment  thereof  against  the  bar- 

gainor,  his  heirs  and  assigns,  and  all  claim- 
ig  under  him;  and  also  for  further  assur- 
ance thereof  to  be  made  by  the  bargainor, 
bis  beirs  and  assigns,  and  all  claiming  under 
bim,  unless  the  same  shall  be  restrained  and 
limited  by  express  particular  words  con- 
tained in  such  deed;  and  that  the  bargainee, 
bla  heirs,  executors,  administrators,  and  as- 
signs, respectively,  shall  and  may,  in  anyac- 
tion  to  be  brought,  assign  a  breach  or 
breaches  thereupon,  as  they  might  do  in  case 
such  covenants  were  expressly  inserted  in 
SQch  bargain  and  sale."  And  in  1715.  an 
act  was  passed  by  the  colony  of  Pennsylvania, 
entitled  "An  act  for  acknowledging  and  re- 
cording of  deeds, "  of  which  the  sixth  sec- 
tion declared  that:  "All  deeds  to  be  recorded 
in  pursuance  of  this  act,  whereby  any  estate 
of  inheritance  in  fee-simple  shall  hereafter 
be  limited  to  the  grantee  and  his  bein,  the 
words  <  grant,  bargain,  sell,'  shall  be  ad- 
Judged  an  express  covenant  to  the  grantee, 
bis  heirs  and  assigns,  to-wit,  that  the  gran- 
tor was  seised  of  an  indefeasible  estate  in 
fee-simple,  freed  from  incumbrances  done  or 
g  suffered  from  the  grantor,  (except  the  rents 
•  and  services  due*to  the  lord  of  the  fee,)  as 
also  for  quiet  enjoyment  against  the  grantor, 
his  heirs  and  assigns,  unless  limit^  by  ex- 
press words  contained  in  such  deed,  and  that 
the  grantee,  his  heirs,  executors,  adminis- 
trators, and  assigns,  may  in  any  action  as- 
sign breaches  as  if  such  covenants  were  ex- 
pressly inserted." 

In  Gratz  v.  Ewalt,  2  Bin.  98,  the  construc- 
tion of  this  statute  was  carefully  considered, 
and  TiLGHMAN,  G.  J.,  in  delivering  the  opin- 
ion, said:  "The  meaning  is  not  clearly  ex- 
pressed; but  I  take  it  to  be  a  covenant 
*  *  *  that  the  estate  was  indefeasible  as 
to  any  act  of  tlie  grantor.  For  if  it  was  in- 
tended that  the  covenant  should  be  that  the 
grantor  was  seised  of  an  estate  absolutely  in- 
defeasible, it  was  improper  to  add  the  subse- 
quent words  ■  freed  from  incumbrance  done 
or  suffered  by  him.*  •  •  •  The  words 
•seised  of  an  indefeasible  estate  in  fee-sim- 
ple '  are  to  be  considered,  therefore,  not  as 
standing  alone,  but  in  connection  with  the 
words  next  following,  '  freed  from  incum- 
brances done  or  suffered  from  the  grantor.' 
lam  the  more  convinced  that  this  was  the 
intention  of  the  legislature  by  comparing  the 


expressions  in  this  act  with  the  thirtieth  sec- 
tion of  the  statute  of  6  Anne,  c  35,  which 
contains  a  provision  on  the  same  subject, 
and  was  evidently  in  the  eye  of  the  persons 
who  framed  our  law.  The  British  statute 
makes  use  of  more  words,  but  the  intention 
is  more  clearly  expressed.  It  declares  that 
the  words  'grant,  bargain,  and  sell'  shall 
amount  to  a  covenant  that  the  bargainor, 
notwithstanding  any  act  done  by  him,  was  at- 
the  time  of  the  execution  of  the  deed  seised 
of  an  indefeasible  estate  in  fee-simple,  etc. 
Our  law  seems  intended  to  express  the  sub- 
stance of  the  British  statute  in  fewer  words^ 
and  has  fallen  into  a  degree  of  obscurity 
which  is  often  the  consequence  of  attempting 
brevity.  I  can  conceive  no  good  reason  wby 
our  legislature  should  have  wished  to  carry 
this  implied  warranty  further  than  the 
British  statute  did,  because  it  has  bad  ef- 
fects to  annex  to  words  an  arbitrary  mean- 
ing far  more  extensive  than  their  usual  im- 
port, and  which  must  be  unknown  to  aU  but 
professional  men.  It  might  be  very  well  to 
guard  against  secret  acts  of  the  grantor, 
with  which  none  but  himself  and  those  in- 
terested in  keeping  the  secret  could  be  ao^ 
quainted.  As  for*any  further  warranty.  U* 
it  was  intended  by  the  parties,  it  was  best  to 
leave  them  to  the  usual  manner  of  express- 
ing it  in  plain  terms." 

The  statute  of  Anne,  the  Pennsylvania  aet» 
and  the  foregoing  extract  from  the  opinion 
of  Chief  Justice  Tilohuan,  are  given  by  Ilr. 
Uawle  in  his  admirable  work  on  Covenants- 
for  Title.  (5th  £d.)  §§  282.  283.  et  seq..  and 
he  states  that  "the  construction  thus  given 
has  never  been  departed  from  in  Pennsylva- 
nia; and  it  is  said  by  Chancellor  Kent  (4 
Comm.  474)  that  •  by  the  decision  in  Gratz  ▼. 
Ewalt  the  words  of  the  statute  are  divested 
of  all  dangerous  tendency,  and  that  it  will 
equally  apply  to  the  same  statutory  language 
in  other  states.' " 

The  provision  upon  this  subject  in  the  stat- 
utes of  Alabama,  Arkansas,  Illinois,  and  Mis- 
sissippi is  substantially  the  same  as  in  Penn- 
sylvania, and  the  same  construction  has  been 
put  upon  it  by  the  courts.  Stewart  v.  An- 
derson. 10  Ala.  504;  Winston  v.  Yaughan, 
22  Ark.  72;  Finley  v.  Steele.  23  111.  56; 
AVeems  v.  McCaughan.  7  Smedes  &  M.  427. 
It  is  contended,  however,  that  the  statute  of 
Missouri  so  differs  from  the  statute  of  Anne 
and  that  of  Pennsylvania  as  to  require  a  dif- 
ferent construction,  which  has  been  given  it 
in  Alexander  v.  Schreiber,  10  Mo.  460,  and 
that,  as  the  statute  of  New  Mexico  was  taken 
from  that  of  Missouri,  the  construction  put 
upon  the  latter  should  be  accepted  as  correct. 
The  language  of  the  statute  of  Missouri 
(Gen.  St  Mo.  p.  414,  §  8)  is  as  follows: 
"The  words  « grant,' '  bargain,'  and  •  sell '  in 
all  conveyances  In  which  any  estate  of  inher- 
itance in  fee-simple  is  limited,  shall,  unless 
restrained  by  express  terms  contained  in  such 
conveyances,  be  construed  to  be  the  following 
express  covenants  on  the  part  of  the  gran- 
tor, for  himself  and  his  beirs,  to  the  gran- 
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tee,  hi8  heirs  and  assigns:  First.  That  the 
grantor  was  at  the  time  of  the  execution  of 
such  conveyance  seised  of  indefeasible  estate 
In  fee-simple  in  the  real  estate  thereby 
granted.  Second.  That  such  real  estate  was, 
at  the  time  of  the  execution  of  such  convey- 
ance, free  from  incumbrances  done  or  suf- 
fered by  the  grantor,  or  any  person  claiming 
g  under  him.    Third.  For  further  assurances 

•  of  such  real  estate  to  be  made  by^the  grantor 
and  his  heirs  to  the  grantee  and  hia  heirs  and 
assigns;  and  may  be  sued  upon  in  the  same 
manner  as  if  such  covenants  were  expressly 
inserted  in  the  conveyance."  And  the  su- 
preme court  of  Missouri,  in  Alexander  v. 
Sohreiber,  supra,  after  citing  many  cases  hold- 
big  that  where  a  deed  contains  a  limited  cov- 
enant that  the  premises  are  free  from  incum- 
brances, and  also  a  general  covenant  of  war- 
ranty, the  one  does  not  limit  the  other,  thus 
proceeds:  "It  is  apparent  from  these  cases, 

I  to  which  we  have  briefly  referred,  that 
[  whilst  it  is  conceded  that  a  special  covenant 
vill  restrain  a  general  one,  where  the  two 
are  absolutely  irreconcilable,  yet  the  courts 
hare  inclined  very  much  to  let  both  stand. 
A  covenant  is  to  be  construed  most  strongly 
l^gainst  the  covenantor,  and  in  giving  effect 
to  the  intention  of  the  parties  to  an  instru- 
ment of  conveyance  the  courts  have  kept  this 
principle  in  view.  Where  the  particular 
covenants  and  the  general  covenants  are  en- 
tirely independent  of  each  other,  and  of  a 
different  character,  they  will  all  stand.  The 
statute  enumerates  the  three  covenants 
which  the  words  'grant,  bargain,  and  sell' 
are  declared  to  imply  as  distinct  and  inde- 
pendent covenants.  The  second  may  be  su- 
perfluous, but  it  does  not  therefore  limit  the 
nist,  which  is  independent  of  and  not  incon- 
sistent with  it." 

K.  it  appears  to  ns,  however,  the  ques- 
tion arises  not  upon  the  covenants  in  a  deed, 
but  upon  the  construction  of  a  statute,  which 
turns  certain  words  of  grant  into  express 
covenants,  the  same  rule  of  construction  does 
not  apply.  In  respect  to  deeds,  the  words 
are  to  be  taicen  must  strongly  against  the 
party  using  tliem,  while  in  respect  to  stat- 
utes, if  in  derogation  of  the  common  law,  as 
that  under  consideration  is,  tbey  should  be 
construed  strictly.  And,  so  construed,  the 
statute  of  Kew  Mexico  seems  clearly  within 
the  conclusion  reached  in  Gratz  v.  Ewalt.  The 
covenant  that  the  grantor  is  "seised  of  an  inde- 
feasible estate  in  fee-simple"  is  a  covenant  for 
a  perfect  title;  and  to  couple  with  it  a  cove, 
nant  that  the  land  is  free  from  incumbrances 
"made  or  suffered  to  be  made  by  the  grantor, 
or  by  any  person  claiming  the,  same  under 
bim,"  is  incongruous  and  repugnant,  unless 
the  prior  covenant  is  held  to  mean  "not- 
S  withstanding  any  act  done  by  the  grantor." 

•  'Apart  from  this,  as  the  statute  invests  the 
words  "bargained  and  sold"  with  an  effect 
they  did  not  possess  at  common  law,  we 
think  it  was  not  intended  that  those  words 
should  so  operate  where  the  parties  them- 
selves have  entered  into  covenants.  In  Weems 


V.  McCaughan,  7  Smedes  &  M.  427,  it  is  said: 
"The  covenants  raised  by  law  from  the  us» 
of  particular  words  in  the  deed  are  only  in- 
tended to  be  operative  when  the  parties 
themselves  have  omitted  to  insert  covenants. 
But  when  the  party  declares  how  far  he  will 
be  bound  to  warrant,  that  is  the  extent  of  his 
covenant."  And  the  same  result  is  reached 
and  announced  by  the  supreme  court  of  Illi- 
nois in  Finley  v.  Steele,  23  111.  56,  in  which 
case  Mr.  Justice  Waxker,  speaking  for  the 
court,  says  that  "this  statutory  provision  does 
not  create  this  covenant  against  the  inten- 
tion of  the  parties;"  that  "the  employment 
of  any  language  from  which  it  appears  the- 
parties  intended  that  these  words  should  not 
have  such  an  effect"  does  away  with  th» 
statutory  covenant;  that  all  statutes  in  dero- 
gation of  the  common  law  must  be  construed 
strictly;  that  if  there  is  a  doubt  whether, 
where  there  is  a  general  covenant  of  warran- 
ty in  the  deed,  such  a  case  is  embraced  with- 
in the  provisions  of  the  statute,  it  should  not 
be  held  as  controlling  the  rights  of  the  par* 
ties;  that  "there  is  scarcely  a  court  before- 
whicb  this  act  has  come  for  a  construction 
that  has  not  characterized  it  as  a  provision  of 
dangerous  tendency,  calculated  to  entrap  the- 
ignorant  and  unwary  into  liability  which 
they  never  intended  to  incur;"  that  the  rule 
is  familiar  that  "the  expression  of  one  thing 
is  the  exclusion  of  another,"  and  "when  the- 
grantor  inserts  a  covenant  of  general  war- 
ranty, and  omits  all  other  covenants,  that  it 
must  have  been  his  Intention  to  bind  him- 
self alone  by  the  covenant  he  has  inserted;" 
that  under  the  statutory  covenant  "a  breach 
accrues,  if  at  all,  upon  the  delivery  of  tbe- 
deed,  whilst  nnder  the  covenant  of  general 
warranty  a  breach  only  takes  place  upon  an 
eviction;"  and  that,  "if  the  grantor  were  to 
write  out  this  statutory  covenant  in  a  deed, 
and  also  insert  a  covenant  of  general  war- 
ranty, it  would  present  a  very  different  ques- 
tion, as  then  it  would  by  that  act  appear  tog' 
be  his'intention  that  both  covenants  should* 
be  operative.  In  such  a  case  the  court  would 
have  to  give  effect  to  each,  so  far  as  it  was 
not  limited  by  the  other."  These  views 
strike  us  as  sensible  and  just,  and  we  concur 
with  the  supreme  court  of  the  territory  in  its 
approval  of  them. 

Chancellor  Kent  pointed  out  in  hia  Com- 
mentaries the  danger  from  importing  into  a 
deed  express  covenants  created  by  statute  "of 
imposition  upon  the  ignorant  and  the  un- 
wary, if  any  covenant  be  implied,  that  it  is 
not  stipulated  in  clear  and  precise  terms." 
The  covenant  of  warranty,  and  that  of  seisin 
or  of  right  to  convey,  are  not  equivalent 
covenants.  Defect  of  title  will  sustain  an 
action  upon  the  one,  while  disturbance  of 
possession  is  requisite  to  recover  upon  thfr 
other.  And  we  cannot  hold  that  Lewis 
and  wife,  in  covenanting  for  quiet  enjoy- 
ment, intended  to  be  bound  by  a  covenant 
outside  of  their  express  agreement,  which 
might  impose  a  liability  upon  them  the  in- 
stant their  deed  was  executed  an4  delivered. 
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Covenants  of  seisin  and  of  good  right  to  con- 
vey are  broken,  if  at  all,  when  the  deed  ia  de- 
livered ;  and  if  tlie  grantor  is  not  well  seised, 
or  if  be  bas  not  the  power  to  convey,  an  ac- 
tion at  once  accrues.  But  as  Douglass  was 
In  possession  when  be  commenced  bis  action, 
it  does  not  appear  to  be  material  to  him 
whether  he  stands  upon  the  covenant  of  gen- 
eral warranty  in  the  deed,  or  of  seisin  in  tlie 
statute.  While  the  supreme  court  of  Mis- 
souri bas  lield  that  the  covenant  created  by 
the  statute  may  be  imposed  upon  a  grantor, 
notwithstanding  he  bas  warranted  generally 
In  the  conveyance,  yet  the  rule  is  there  equally 
well  settled  that  the  statutory  covenant  of 
seisin  is  merely  a  covenant  for  indemnity, 
and  that  nominal  damages  only  are  recover- 
able until  the  estate  conveyed  ia  defeated  or 
real  injury  sustained.  Dickson  v.  Desire's 
Adm'r,  23  Mo.  151;  Collier  v.  Gamble,  10 
Mo.  467.  In  that  view  the  grantee  is  pro- 
tected by  the  general  covenant  of  warranty 
substantially  to  the  same  extent  as  by  the 
statutory  covenant,  and  the  conclusion  is 
strengthened  that  where  one  is  expressly  in- 
*^  sorted  in  the  deed  the  other  ought  not  to  be 
•  implied.  'Lewis  and  wife  bad  the  right  to 
contract  that  their  grantee  should  not  hold 
possession  of  the  property  and  at  the  same 
time  compel  them  to  return  the  purchase 
money,  and  in  either  aspect  there  could  be  no 
substantial  recovery  here. 

The  judgment  of  the  supreme  court  of  the 
territory  is  affirmed. 

(ISO  u.  8.  630)  ' 

MOEUTLET  V.  VVh£ELER  tt  Ol. 

(May  18, 1889.) 

MiSBS  AiTD  Mnnira — Riobts  of  Cobfobatioitb. 
Rev.  St.  U.  8.  i  2819,  provides  that  mineral  lands 
may  be  occupied  and  purchased  "by  citizens  of 
the  United  States,  and  those  who  have  declared 
their  intention  to  become  such,  under  refla- 
tions prescribed  by  law,  and  according  to  the  lo- 
cal ouBtoms  or  rules  oi  miners, "  etc.  Section 
2821  provides  that  "proof  of  citizenship  under 
this  chapter  may  consist  *  *  *  in  the  case  of 
*  *  *  a  corporation  organized  nnder  the  laws 
of  the  United  States  or  of  any  state  or  territory 
thereof,  by  filing  a  certifled  copy  of  the  charter, " 
etc.  Section  2825,  relating  to  the  manner  and 
conditions  of  obtaining  a  patent  for  a  mining 
claim,  provides  that  "any  person,  association,  or 
corporation  authorized  to  locate  a  claim  under 
this  chapter, "  may  file  an  application,  etc  Held, 
that  a  corporation,  all  of  whose  members  are  cit- 
izens of  the  United  States,  Is  competent  to  locate 
a  mining  claim. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 

Hugh  Butler  and  Wm.  A.  Matory,  for  plain- 
tiff in  error.  T.  M.  Patterson  and  C.  S. 
Thomas,  tor  defendants  in  error. 

Field,  J.  This  is  an  action  for  the  pos- 
session of  an  undivided  half  interest  in  a 
mining  claim,  known  as  the  "VallejoLode," 
in  the  mining  district  of  Hoaring  Forks,  in 
the  county  of  Pitltin,  Colo.  Tlie  plaintiff  de- 
rives whatever  interest  he  possesses  by  pur- 
chase and  conveyance  from  the  Josephine 
Mining  &  Prospecting  Company,  a  corpora- 


tion organized  and  existing  under  the  laws  of 
Colorado,  for  the  purpose  of  prospecting  for 
valuable  mineral  deposits  in  the  public  do-^ 
main  of  the  United  States  in  that  state.  Tbeg 
Vallejo  lode  was  discovered  and  located'by* 
that  company  and  two  persons  named  Charles 
Miller  and  James  W.  McGee,  the  location  be- 
ing in  their  joint  name,  one-half  interest  for 
the  benefit  of  Miller  and  McGee  and  the  otber 
half  for  the  benefit  of  the  members  of  the  cor- 
poration. At  the  time  of  the  discovery  and 
location  all  the  members  of  the  corporation 
were  citizens  of  the  United  States,  and  were 
severally  and  individually  qualified  and  com- 
petent to  enter  upon  the  public  domain,  and 
acquire  title  to  mineral  lands  upon  it  by  dis- 
covery and  location.  The  complaint,  in  ad-l 
dition  to  these  facts,  alleges  that  on  the  11th  | 
of  March,  1884,  the  plaintiff  was  and  has  ' 
since  been  the  owner  of  an  undivided  half  in- 
terest in  the  mining  claim  mentioned,  which 
is  described  by  met^  and  bounds,  as  set  forth 
in  the  original  location  certificate,  and  was 
then,  and  has  ever  since  been,  entitled  to  its 
possession;  that  on  the  20th  of  October,  1884, 
the  defendants  entered  upon  the  premises, 
and  wrongfully  and  unlawfully  excluded  the 
plaintiff  therefrom,  and  have  ever  since  thus 
excluded  bim,  to  bis  damage  of  91,000.  He 
therefore  prays  judgment  for  the  possession 
of  an  undivided  half  interest  in  the  mining 
claim,  and  for  the  damage  alleged.  To  this 
complaint,  the  material  facts  of  which  are  set 
forth  in  two  counts,  the  defendants  demurred, 
on  several  grounds,  some  of  which  are  mere 
formal  objections,  but  one  of  which  is  as  fol> 
lows:  "Because  the  plaintiff  bases  his  title  or 
claim  of  ownership  to  an  undivided  one-half 
of  the  said  Vallejo  lode  mining  claim  upon  a 
purchase  and  conveyance  from  the  Josephine 
Mining  Company,  alocator  of  said  claim,  and 
that  said  company,  whether  a  corporation  or 
partnership,  was  and  is  incapable  of  orig^i- 
nally  locating  a  mining  claim,  in  whole  or  in 
part,  under  the  statutes  of  the  United  States 
or  of  the  state  of  Colorado."  After  argu- 
ment the  court  sustained  the  demurrer,  and 
entered  judgmentdismissing  the  action,  with 
costs  against  the  plaintiff,  who  has  brought 
the  case  here  on  a  writ  of  error.  As  thus 
appears,  the  sole  question  presented  for  our 
determination  is  whether  a  corporation  cre- 
ated under  the  laws  of  one  of  the  states  of_ 
the  Union,  all  of  whose  members  are  citlzensg 
*of  the  United  States,  is  competent  to  locate* 
or  join  in  the  location  of  a  mining  claim  upon 
the  public  lands  of  the  United  Stales  in  like 
manner  as  individual  citizens.  The  question 
must,  of  course,  find  its  solution  in  the  en« 
act  men  ts  of  congress. 

Section  2319  of  the  Revised  Statutes  pro- 
vides as  follows:  "All  valuable  mineral  de- 
posits in  lands  belonging  to  the  United 
States,  both  surveyed  and  unsurveyed,  are 
hereby  declared  to  be  free  and  open  to  explo- 
ration and  purchase,  and  the  lands  in  which 
they  are  found  to  occupation  and  purchase, 
by  citizens  of  the  United  States  and  those 
who  have  declared  their  intention  to  becpmo 
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such,  ander  regulations  prescribed  by  law, 
and  according  to  the  local  customs  or  rales 
of  miners  in  the  several  mining  districts,  so 
far  as  the  same  are  applicable  and  not  incon- 
sistent with  the  laws  of  the  United  States." 
It  will  be  observed  that  no  prohibition  is 
here  made  against  citizens  of  the  United 
States  uniting  t<^ether  for  the  occupation 
and  purchase  of  public  lands  containing  "  val- 
uable mineral  deposits."  Nothing  is  said  of 
partnerships  or  associations  or  coi°porations. 
It  is  to  citizens  that  the  privilege  is  granted, 
and  that  they  may  unite  themselves  in  such 
modes  in  all  other  pursuits  was,  as  a  matter 
of  course,  well  known  to  those  who  framed 
as  well  as  to  those  who  passed  the  statute. 
There  was  no  occasion  for  special  reference 
to  the  subject  to  give  sanction  to  these  modes 
of  uniting  means  to  explore  for  mineral  de- 
posits and  to  develop  them  when  discovered. 
Many  branches  of  mining  and  those  which 
yield  the  largest  returns,  can  be  carried  on 
only  by  deep  excavations  in  the  earth,  and 
the  use  of  powerful  machinery,  requiring  ex- 
penditures generally  far  beyond  the  means 
of  single  individuals.  In  lode  mining,  espe- 
cially, such  excavations  extend,  in  most  cases, 
hundreds  of  feet,  in  many  cases  thousands  of 
feet,  into  the  earth,  where,  for  successful 
working,  the  steam-engine  of  great  power  is 
as  essential  an  instrument  as  the  pick  and 
the  shovel.  It  was  expected,  of  course,  that 
mining  would  continue  after  the  passage  of 
the  act  as  before.  No  change  in  that  respect 
u  was  needed  or  asked  for.  The  object  of  the 
g  act  of  May  10,  1872,  from  which  the  provis- 
*  ions  of  section  2319  were  carried  intc*the  Be- 
vised  Statutes,  was  "to  promote  the  develop- 
ment of  the  mining  resources  of  the  United 
States."  It  is  so  expressed  in  its  title,  and 
such  development  is  sought  to  be  promoted 
by  indicating  the  manner  in  which  claims  to 
mines  can  be  established,  and  their  extent, 
and  by  offering  a  title  to  the  original  discov- 
erer or  locator  who  should  develop  the  mine 
discovered  and  located,  or  to  his  assigns.  At 
the  present  day  nearly  all  enterprises,  for 
the  prosecution  of  which  large  expenditures 
are  required,  are  conducted  by  corporations. 
They  occupy,  in  such  cases,  almost  all 
branches  of  industry,  and  prosecute  them  by 
means  of  the  united  capital  of  their  members 
with  increased  success.  In  many  states  they 
are  formed  under  general  laws  by  a  very 
simple  proceeding, — by  an  instrument  signed 
by  the  proposed  members  agreeing  to  thus 
unite  themselves,  stating  their  number,  the 
object  of  their  incorporation,  tlie  proposed 
capital,  the  number  of  shares,  the  period  of 
duration,  and  the  ofiScers  under  whose  direc- 
tion their  business  is  to  be  conducted.  Such 
a  document  being  acknowledged  by  the  par- 
ties, and  tiled  in  certain  designated  ofHces,  a 
corporation  is  created.  The  facility  with 
which  they  may  be  thus  formed,  and  the  con- 
venience of  tiius  associating  a  number  of 
persons  for  business,  have  led  to  an  enor- 
mous increase  of  their  number.  They  are 
little  more  than  aggregations  of  individuals 


united  for  some  legitimate  business,  acting 
as  a  single  body,  with  the  power  of  succes- 
sion in  its  members  without  dissolution.  We 
think,  therefore,  that  it  would  l>e  a  forced 
construction  of  the  language  of  the  section 
in  question,  if,  because  no  special  reference 
is  made  to  corporations,  a  resort  to  that  mode 
of  uniting  interests  by  different  citizens  was 
to  be  deemed  prohibited.  There  is  nothing 
In  the  nature  of  the  grant  or  privilege  con- 
ferred which  would  impose  such  a  limitation. 
It  is  in  that  respect  unlike  grants  of  land  for 
homesteads  and  settlement,  indicating  in 
such  cases  that  the  grant  is  intended  only  for 
individual  citizens.  The  development  of  the 
mineral  wealth  of  the  country  is  promoted, 
instead  of  retarded,  by  allowing  miners  thus 
to  unite  their  means.  This  is  evident  from^ 
the  fact  that  so  soon  as  individual  minersS 
find  the  necessity  of  obtaining  powerful'ma-* 
chinery  to  develop  their  mines,  a  corporation 
is  formed  by  them,  and  it  is  well  known  that  a 
very  large  portion  of  the  patents  for  mining 
lands  has  been  issued  to  corporations. 

If  we  turn,  now,  to  other  provisions  of  the 
Revised  Statutes,  we  find  that  the  eoncluslon 
which  we  have  reached  is  justified  by  their 
language.  Section  2321  provides  as  follows: 
"Proof  of  citizenship,  under  this  chapter, 
may  consist,  in  the  case  of  an  individual,  of 
his  own  affidavit  thereof;  in  the  case  of  an 
association  of  persons  unincorporated,  of  the 
affidavit  of  their  authorized  agent,  made  on 
his  own  knowledge,  or  upon  information  and 
belief;  and  in  the  case  of  a  corporation  or« 
ganized  under  the  laws  of  the  United  States, 
or  of  any  state  or  territory  thereof,  by  the 
filing  of  a  certified  copy  of  tlieir  charter  or 
certificate  of  incorporation."  Again,  section 
2325,  in  stating  the  manner  and  conditions 
under  which  a  patent  for  a  mining  claim 
may  be  obtained,  provides  as  follows;  "A 
patent  for  any  land  claimed  and  located  for 
valuable  deposits  may  be  obtained  in  the  fol- 
lowing manner:  Any  person,  association,  or 
corporation  authorized  to  locate  a  claim  un- 
der this  chapter,  having  claimed  and  located 
a  piece  of  land  for  such  purposes,  who  has  or 
have  complied  with  the  terms  of  this  chapter, 
may  file  in  the  proper  land-office  an  applica- 
tion for  patent,  under  oath,  showing  such 
compliance,"  etc.  It  will  be  thus  seen  that 
the  statute  itself  assumes,  what  one  would 
naturally  infer  without  reference  to  it,  that 
citizens  of  the  United  States  are  permitted 
to  enjoy  the  privilege  which  is  granted  to 
them  in  their  individual  capacity,  though 
they  may  unite  themselves  into  an  associa- 
tion or  corporation.  Tlie  doctrine  is  well  es- 
tablished that  rights  witi)  respect  to  property 
held  by  citizens  are  not  lost  because  they 
unite  themselves  into  corporate  bodies.  Tiiey 
are  subsequently  as  able  to  Invoke  the  law 
for  the  enforcement  of  tiieir  rights  as  pre- 
viously, the  court  in  such  cases  looking 
through  the  name  in  order  to  protect  those 
whom  the  name  represents.  We  have  an 
illustration  of  litis,  as  applied  to  corpora- 
tions, in  the  construction  gi\en  to  theclauso 
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of  the  constitution  wliich  extends  the  judi- 
^  clal  power  of  the  United  Slates  to  contro- 
w  versies  between  citizens  of  the  states  and 

•  aliens  and*  between  citizens  of  different 
states.  In  Bank  v.  Deveaux,  5  Cranch,  61, 
87,  the  question  arose  whether  a  corporation 
composed  of  citizens  of  one  state  could  sue 
in  the  circuit  court  of  the  United  States  a 
citizen  of  another  state,  and  it  was  answered 
In  the  aflirraati  ve.  In  deciding  the  question, 
the  court,  speaking  by  Cliief  Justice  Mah- 
SHALL.said:  "Howevertrue  the  fact  maybe 
that  the  tribunals  of  the  states  will  administer 
justice  as  impartially  as  those  of  the  nation  to 
parties  of  every  description,  it  Is  not  less  true 
that  the  constitution  itself  either  entertains 
apprehensions  on  this  subject,  or  views  with 
such  indulgence  the  possible  fears  and  ap- 
prehensions of  suitors,  that  it  has  established 
national  tribunals  for  the  decision  of  contro- 
versies between  aliens  and  a  citizen,  or  be- 
tween citizens  of  different  states.  Aliens,  or 
citizens  of  different  states,  are  not  less  sus- 
ceptible of  these  apprehensions,  nor  can  they 
be  supposed  to  be  less  the  objects  of  consti- 
tutional provision,  because  they  are  allowed 
to  sue  by  a  corporate  name.  That  name,  in- 
deed, cannot  be  an  alien  or  a  citizen,  but  the 
persons  whom  it  represents  may  be  the  one  or 
the  other,  and  the  controversy  is,  in  fact  and 
in  law,  beiween  those  persons  suing  in  their 
corporate  character,  by  their  corporate  name, 
for  a  corporate  right,  and  the  individual 
against  whom  the  suit  may  be  instituted. 
Substantially  and  essentially  the  parties  in 
such  a  case,  where  the  members  of  the  cor- 
poration are  aliens,  or  citizens  of  a  different 
state  from  the  opposite  party,  come  within 
the  spirit  and  terms  of  the  jurisdiction  con- 
ferred by  the  constitution  on  the  national 
tribunals.  Such  has  been  the  universal  un- 
derstanding on  the  subject.  Repeatedly  has 
this  court  decided  causes  between  a  corpora- 
tion and  an  individual  without  feeling  a 
doubt  respecting  its  jurisdiction." 

The  doctrine  of  this  case  has  been  followed, 
and  is  now  the  settled  law  in  the  courts  of 
the  United  States.  On  the  same  principle 
provisions  of  law,  in  terms  applicable  to  per- 
sons, securing  to  them  the  enjoyment  of 
their  property,  or  affording  means  for  its 
Q  protection,  are  held  to  embrace  private  cor- 
gporations.     The  construction  given  to  the 

•  sixth  article  of  the*deBnite  treaty  of  peace  of 
1783  between  Great  Britain  and  the  United 
States  illustrates  this.  8  St.  83.  That  arti- 
cle provided  that  there  should  be  "no  future 
conQscations  made,  nor  any  prosecutions 
commenced  against  any  person  or  persons 
for  or  by  reason  of  the  part  which  he  or  they 
may  have  taken  in  the  present  war,  and  tliat 
no  person  shall,  on  that  account,  suffer  any 
future  loss  or  damage  eitlier  in  his  person, 
liberty,  or  property."  An  English  corpora- 
tion held  in  Vermont  certain  lands  granted  to 
it  before  tlie  Revolution,  and  the  legislature 
of  that  state  undertook  to  confiscate  them, 
and  give  them  to  the  town  where  they  were 
situated.    The  English  corporation  claimed 


the  belieflt  of  this  article,  and  recovered  the 
property  against  the  contention  that  the 
treaty  applied  only  to  natural  persons,  and 
could  not  embrace  corporations  because  they 
were  not  persons  who  could  take  part  in  the 
war,  or  could  be  considered  British  subjects, 
this  court,  speaking  by  Mr.  Justice  Wash- 
ington, observing  that  the  argument  pro- 
ceeded upon  an  incorrect  view  of  the  subject, 
and  referring  to  the  case  of  Bank  v.  Deveaux 
to  show  that  the  court,  when  necessary,  will 
look  beyond  the  name  of  a  corporation  to  the 
individuals  whom  it  represents.  Society  t. 
New  Haven,  8  Wheat.  464,  491.  Many  other 
Illustrations  of  the  doctrine  might  be  cited. 
We  are  of  opinion  that  the  same  rule  of  con- 
struction should  control  in  this  case,  and 
that,  in  accordance  with  it,  section  2319  of 
the  Revised  Statutes  must  be  held  not  to  pre- 
clude a  private  corporation  formed  under  the 
laws  of  a  state,  whose  members  are  citizens 
of  the  United  States,  from  locating  a  mining 
claim  on  the  public  lands  of  the  United 
States.  There  may  be  some  question  raised 
as  to  the  extent  of  a  claim  which  a  corpora- 
tion may  be  permitted  to  locate  as  an  orlg^ 
inal  discoverer.  It  may,  perhaps,  be  treat«] 
as  one  person,  and  entitled  to  locate  only  to 
the  extent  permitted  to  a  single  individual. 
That  question,  however,  is  not  before  ua, 
and  does  not  call  for  an  expression  of  opin- 
ion. The  objection  to  this  construction, 
arising  from  the  fact  that  the  section  gives 
force,  in  the  location  of  claims,  to  the  rules  ^ 
and  customs  of  miners,  so  far  as  applicable, « 
when  not  in* conflict  with  the  laws  of  the*" 
United  States,  does  not  strike  us  as  of  great 
weight.  A  corporation  interested  in  mining 
may  be  represented  by  an  officer  or  agent  at 
any  meeting  of  miners  called  together  to 
frame  such  rules  and  regulations  in  their 
mining  district.  Corporations  engaged  in 
other  business  are  constantly  represented  in 
this  way  at  meetings  called  in  relation  to 
matters  in  which  they  are  interested.  There 
Is  nothing  In  the  nature  of  mining  to  pre- 
vent such  a  representation  of  a  corporation 
when  rules  to  control  the  acquisition  and 
development  of  mines  are  to  be  considered 
and  settled.  It  follows  that  the  judgment 
of  the  court  below  must  be  reversed,  and  the 
cause  remanded,  with  directions  to  overrnle 
the  demurrer  of  the  defendants,  and  to  take 
further  proceedings  in  accordance  with  this 
opinion. 


(uo  u.  S.  07) 
PiOKARD,  State  Comptroller,  v.  East  Tenn., 
V.  &  G.  R.  Co.* 

CMay  IS,  1889.) 

Taxation— Exemption  or  lUiLKOAn  Pbopektt 
— ^Transfer. 

Immunity  from  taxation  does  not  pass  merel7 
by  a  conveyance  of  the  "property  and  fran- 
chises "of  a  railroad  company  under  a  judicial 
sale,  in  a  suit  brought  by  the  state  to  enforce  a 
statutory  lien,  though  such  company's  property 
was  held  by  it  exempt  from  taxation. 


>  Reversing  2i  Fed.  Rep.  Oli. 
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Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Middle  District  of  Tennessee. 

e.  W.  Fickle,  Atty.  Gen.  of  Tennessee, 

«  for  appellant.     Wm.  M.  Baxter,  for  appellee. 

-•  Field,  J.  'This  is  a  suit  to  enjoin  the  col- 
lection of  certain  taxes  for  the  years  1883 
and  1884,  assessed  by  the  board  of  railroad 
tax  assessors  of  Tennessee  against  the  prop- 
erty of  the  complainant,  the  East  Tennessee, 
Virginia  &  Georgia  Railroad  Company.  The 
property  formerly  belonged  to  the  Cincin- 
nati, Cumberland  Gap  &  Charleston  Railroad 
Company;  and  the  claim  asserted  by  the  bill 
Is  that  the  property,  while  held  by  that  com- 
pany, was  exempt  from  taxation,  and  that 
«ach  exemption  has  accompanied  it  in  its 
transfer  to  the  complainant.  That  company 
was  incorporated  by  an  act  of  the  legislature 
-of  Tennessee,  passed  November  18,  1853. 
Among  other  things  the  act  provided  that 
whenever  the  company  should  have  com- 
pleted its  road  from  Cumberland  Gap  to  the 
East  Tennessee  and  Virginia  Railroad,  or  to 
the  southern  boundary  line  of  the  state,  it 
should  "have  all  thn  rights  and  privileges" 
-conferred  by  its  charter  for  a  period  of  99 
years.  Acts  Tenn.  1853-54,  c.  301,  §  6.  It 
also  declared  that  the  company  should  be 
Tested,  except  as  otherwise  provided  by  its 
charter,  with  "all  the  rights,  powers,  and 
privileges,  and  subject  to  all  the  restrictions 
and  liabilities,  of  the  Nashville  &  Louisville 
Bailroad  Company. "  An  act  was  passed  by 
the  legislature  of  Tennessee  on  the  9th  of 
February,  1850,  to  incorporate  a  company 
under  this  last  name,  which,  among  other 
things,  declared  "that  the  capital  stock  in 
the  said  company,  the  dividends  thereon,  and 
the  roads  and  fixtures,  depots,  workshops, 
warehouses,  and  vehicles  of  transportation 
belonging  to  the  said  company,  shall  be  for- 
ever exempt  from  taxation  in  each  and  every 
«  of  the  said  states  of  Tennessee  and  Kentucky, 
g  and  it  shall  not  be  lawful  for  either  of  the 

*  laid  states,  or  any*  corporate  or  municipal, 
police  or  other  authority  thereof,  or  of  any 
town,  city,  county,  or  district  thereof,  to  im- 

•  pose  any  tax  on  such  stock  or  dividends, 
property  or  estate."  Acts  Tenn.  1849-50, 
c.  76,  §  40.  It  does  not  appear  that  any  or- 
ganization of  this  company  was  ever  per- 
fected. It  is  stated  by  counsel  that  none 
ever  took  place,  and  it  would  seem  that  such 
was  the  conclusion  of  this  court  in  Goodlett 
V.  Railroad  Co.,  122  U.  8.  391,  406,  7  Sup. 
Ct.  Rep.  1254. 

Assuming,  however,  that  its  organization 
was  perfected,  its  rights,  powers,  and  privi- 
leges were  subject  to  the  restrictions  speci- 
fied in  the  act,  and  one  of  these  was  that  the 
act  should  "become  a  law  whenever  the  state 
of  Kentucky  may  enact  the  same  for  the 
same  purpose,  with  such  modifications  and 
amendments"  as  she  may  deem  right,  not  in 
consistent  with  its  provisions.  By  this  re- 
striction we  understand  that  the  act  was  not 
to  take  effect  until  re-enacted  by  Kentucky, 
with  such  modifications  as  she  might  sug- 
V.9S.C 


gest,  not  inconsistent  with  it  It  is  con- 
ceded that  Kentucky  never  passed  any  such 
act  as  here  mentioned.  We  are  of  opinion, 
therefore,  that  we  may  properly  omit  from 
consideration  the  act  of  February  9,  1850,  to 
incorporate  the  Nashville  &  Louisville  Rail- 
road Company,  and  the  attempt  to  invest  the 
Cincinnali,  Cumberland  Gap  &,  Charleston 
Railroad  Company  with  its  "rights,  powers, 
and  privileges. "  If  this  construction  be  cor- 
rect, the  Nashville  &  Louisville  Railroad 
Company  never  acquired  under  that  act  any 
riglits,  powers,  or  privileges,  those  designated 
in  its  charter  being  subject  to  restrictions, 
which  were  not  complied  with;  and  there- 
fore, whatever  right  the  Cincinnati,  Cuml)er- 
land  Gap  &  Charleston  Company  possessed, 
to  have  its  property  exempted  from  taxation, 
must  be  found  independently  of  the  provis- 
ion referring  to  and  granting  the  exemption 
contained  in  the  charter  of  the  Nashville  & 
Louisville  Railroad  Company.  There  is  no 
such  exemption  from  taxation  in  its  own 
charter.  It  is,  however,  contended  that  pro- 
visions in  an  act  of  the  legislature  of  the 
state,  chartering  the  Lexington  &  Knoxville 
Railroad  Company,  passed  on  the  22d  of  De-^ 
cember,  1853,  had  the  effect  of  extending  J 
such  exemption  to'the  property  of  the  Oin-» 
cinnati,  Cumberland  Gap  &  Ciiarleston  Rail- 
road Company,  inasmuch  as  it  invests  that 
company  with  the  "rights,  powers,  and  privi- 
leges" "of  the  East  Tennessee  &  Virginia 
Railroad  Company."  Acts  Tenn.  1853-54. 
c.  325,  §  6.  The  act  incorporating  this  last 
company  declared  that  its  capital  stock  should 
be  forever  exempt  from  taxation,  and  that 
its  road,  "with  all  its  fixtures  and  appur- 
tenances, including  workshops,  warehouses, 
and  vehicles  of  transportation,"  should  be 
exempt  from  taxation  for  the  period  of  20 
years  from  the  completion  of  its  road,  and  no 
longer,  and  that  the  road  should  be  com- 
menced within  5  years  after  the  passage  of 
the  act,  and  be  finished  within  10  years 
thereafter;  otherwise  the  charter  should  bo 
void.  Acts  Tenn.  1847-48,  c.  120.  §§  30, 31. 
The  answer  avers  that  the  road  has  never 
been  completed,  and  no  proof  was  offered  to 
refute  this  averment.  The  burden  of  proof 
to  show  the  completion  was  upon  the  com- 
pluinant,f  or  until  then  the  exemption  claimed 
could  have  no  existence,  even  while  the  prop- 
erty remained  in  the  possession  of  the  Cin- 
cinnati, Cumberland  Gap  &  Charleston  Rail- 
road Company.  Assuming,  however,  that 
we  are  mistaken  in  the  construction  given 
as  to  the  effect  of  the  provisions  in  the  char- 
ters of  the  two  companies,  the  Nashville  & 
Louisville  Railroad  Company  and  the  East 
Tennessee  &  Virginia  Bailroad  Company,  and 
that  the  references  to  those  companies  are  to 
be  construed  as  embodying  all  "the  rights, 
powers,  and  privileges"  which  it  was  in- 
tended the  Nashville  &  Louisville  Railroad 
Company  should  possess  if  the  act  creating 
its  charter  had  been  re-enacted  by  Kentucky, 
and  which  it  was  intended  the  East  Tennes- 
see &  Virginia  Railroad  Company  should  pos- 
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•ess  after  the  completion  of  its  road,  onr  con- 
clusion npon  the  questions  inyolved  would 
not  be  affected.  It  is  conceded  that  ttie  prop- 
erty of  the  company  passed  upon  sales  and 
conveyances  made  under  a  decree  rendered  in 
a  suit  against  the  company,  commenced  by 
the  state  of  Tennessee,  to  parties  who  have 

^  since  conveyed  the  same  to  the  complainnnt. 

J  That  suit  was  brought  to  enforce  a  statutory 

•  lien  reserved  by  the  state  as'security  for  the 
loan  of  her  bonds  issued  to  the  company,  and 
the  sale  made  under  the  decree,  and  con- 
firmed, was  of  the  "property  and  franchises" 
of  the  railroad  company.  By  this  sale,  and 
the  conveyance  which  followed.  Immunity 
from  taxation  did  not  pass.  Such  immunity 
Is  not  iu  itself  transferable.  It  has  been  held, 
and  the  doctrine  has  been  so  often  repeated 
that  it  Is  no  longer  an  open  question,  that 
the  legislature  of  a  state  may  exempt  tlie 
property  of  particular  persons  or  corpora- 
tions from  taxation,  either  for  a  limited  pe- 
riod or  perpetually;  but,  to  justify  the  con- 
clusion that  such  exemption  is  granted,  it 
must  appear  by  language  so  clear  and  un- 
mistakable' as  to  leave  no  doubt  of  the  pur- 
pose of  the  legislature.  The  power  of  taxa- 
tion Is  one  of  the  highest  attributes  of  sover- 
eignty, and  the  suspension  of  its  exercise  as 
to  any  persons  or  property  is  not  a  matter  to 
be  presumed  or  inferred.  It  must  be  de- 
clared, or  it  will  not  be  deemed  to  exist.  If 
the  legislature  can  lay  aside  a  power  de- 
volved upon  it  for  the  good  of  the  whole  peo- 
ple of  the  state,  for  the  benefit  of  a  private 
party,  it  must  speak  in  snch  unmistakable 
terms  that  they  will  not  admit  of  any  reason- 
able construction  consistent  with  the  reser- 
vation of  the  power.  The  Delaware  Bail- 
road  Tax,  18  Wall.  206,  225. 

Yielding  to  the  doctrine  that  immunity 
from  taxation  maybe  granted,  tliat  point  be- 
ing already  adjudged,  it  must  be  considered 
as  a  personal  privilege  not  extending  beyond 
the  immediate  grantee,  unless  otherwise  so 
declared  in  express  terms.  The  same  con- 
siderations which  call  for  clear  and  unam- 
biguous language  to  justify  the  conclusion 
that  immunity  from  taxation  has  been 
granted  in  any  instance  must  require  similar 
distinctness  of  expression  before  the  immu- 
nity will  be  extended  to  others  than  tlie orig- 
inal grantee.  It  will  not  pass  merely  by  a 
conveyance  of  the  property  and  franchises  of 
a  railroad  company,  although  snch  company 
may  hold  its  ))roperty  exempt  from  taxation. 
As  we  said  in  Morgan  v.  Louisiana,  93  U. 
S.  217,  223:  "The  franchises  of  a  railroad 
corporation  are  rights  or  privileges  which 
are  essential  to  the  operations  of  the  corpora- 
^tion,  and  without  which  its  ruad  and  works 
2  would  be  of  little  value;  such  as  the  franchise 

•  to  run  cars,  totake  tolls,  to  appropriate  earth 
and  gravel  for  the  bed  of  its  road,  or  water 
for  its  engines,  and  the  like.  They  are  posi- 
tive rights  or  privileges,  without  the  posses- 
sion of  which  the  road  of  the  company  could 
not  be  successfully  worked.  Immunity  from 
taxation  is  not  one  of  them.    The  former 


may  be  conveyed  to  a  purchaser  of  the  toad 
as  part  of  the  property  of  the  company;  the 
latter  is  personal,  and  incapable  of  transfer 
without  express  statutory  direction."  It  ia 
true  there  are  some  cases  where  the  term 
"privileges"  has  been  held  to  include  immu- 
nity from  taxation,  but  that  has  generally 
been  where  other  provisions  of  the  act  have 
given  such  meaning  to  it.  The  later,  and 
we  think,  the  better,  opinion  is  that,  unless 
other  provisions  remove  all  doubt  of  the 
intention  of  the  legislature  to  include  tho 
immunity  in  the  term  "privileges,"  it  will 
not  be  so  construed.  It  can  have  its  full 
force  by  confining  it  to  other  grants  to  the 
corporation.  The  case  of  Railroad  Co.  v. 
County  of  Hamblen,  102  U.  S.  278,  was,  with 
the  exception  of  one  particular,  substantially 
like  the  one  before  us.  The  claim  of  exemp- 
tion founded  upon  the  act  of  December  Zi, 
1858,  referring  to  the  charter  of  the  East 
Tennessee  &  Virginia  Railroad  Company, 
was  not  there  relied  upon.  Reliance  was, 
however,  placed  upon  the  act  cliai-tering  the 
Kashville  &  Louisville  Railroad  Company  as 
exempting  the  property  of  the  Cincinnati, 
Cumberland  Gap  &  Charleston  Railroad  Com- 
pany from  taxation.  The  court  held  that  im- 
munity from  taxation  did  not  pass  to  the  pur> 
chaser  upon  the  sale  of  the  property  under 
the  decree  rendered  in  the  suit  brought  by 
state  against  the  company.  The  decree  be- 
low must  therefore  be  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the  bill; 
and  it  is  so  ordered. 


(UO  u.  8.  <S) 

Bbdfiexd  0.  Pares  et  al, 

(May  18, 1889.) 

1.  Error,  Wbit  of— Recobd — Rulb  8. 

Under  supreme  court  rule  8,  subd.  1,  prOTld- 
Ing  that  "the  olerk  of  the  court  to  which  any 
writ  of  error  may  be  directed  shall  make  return 
of  the  same,  by  transmittinR  a  true  copy  of  the 
record  and  of  the  assignment  of  errors,  and  of  all 
proceedings  in  the  case, "  and  subdivisions,  pro- 
viding that "  no  case  will  be  heard  until  a  complete 
record,  containing  in  itself,  and  not  by  refer- 
ence, all  the  papers,  exhibits,  depositions,  and 
other  proceedings,  which  are  necessary  to  the 
hearing  in  this  court,  shall  be  filed,"  a  case, 
the  complaint  in  which  was  dismissed  on  the 
merits  by  the  court  below,  will  not  be  heard 
where  the  pleadings  are  merely  referred  to,  and 
not  set  forth  in  the  transcript  of  the  record. 

2.  Same — StrppLTina  Omibsionb  in  Rbcobd. 

Defendant  in  error  not  having  moved  within 
three  years  to  dismiss  the  case  for  failure  to  file 
a  proper  return,  and  the  case  having  been  sub- 
mitted on  the  merits  by  printed  briefs  on  botb 
sides,  plaintiff  in  error  will  be  allowed  to  perfect 
the  record  by  certiorari. 

In  Error  to  the  Circuit  Court  of  the  Uaited 
States  for  the  Eastern  District  of  Arkansas. 

Sol.  F.  Clark,  for  plaintiff  in  error.  Demi. 
IF.  Jones,  for  defendants  in  error. 

Bi-ATCHFORD,  J.   This  is  a  writ  of  erTor  to 
the  circuit  court  of  the  United  States  for  the<«i 
Eastern  district  of  Arkansas,  in  an  ejectmentS 
>suit  brought  in  that  court  by  Jared  £.  Bed-* 
field  against  William  F.  Parks  and  other  de- 
fendants, in  which  a  judgment  was  rendered 
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on  the  28th  of  April,  1885.  dismissing  the 
complaint  on  the  merits.  The  plaintiff  has 
brought  the  writ  of  error.  The  suit  appears 
to  have  been  commenced  on  April  11,  1882. 
It  appears  from  the  transcript  of  the  record 
filed  in  tliis  court  that  a  com  plaint  and  several 
answers  were  filed,  and  sundry  exceptions, 
and  that  the  case  was  tried  by  the  court  on  the 
written  waiver  of  a  jury,  and  that  the  court, 
having  heard  the  evidence  of  both  parties, 
found  the  issues  for  the  defendants.  There 
is  a  bill  of  exceptions  which  finds  certain 
tacts  specially  and  certain  conclusions  of  law 
in  favor  of  the  defendants,  and  contains  ex- 
ceptions by  the  plaintiff  to  those  conclusions, 
and  prayers  to  the  court  by  the  plaintiff  to 
And  certain  conclusions  of  law,  and  a  refusal 
by  the  court  so  to  find,  and  exceptions  by  the 
plaintiff  to  such  refusal. 

We  find  it  impossible,  under  our  rules,  to 
bear  the  case  as  it  stands.  The  pleadings 
referred  to  In  the  transcript  of  the  record  are 
not  set  forth.  Hole  8,  subd.  1,  provides  as 
follows:  "(1)  The  cleric  of  the  court  to  which 
any  writ  of  error  may  be  directed  shall  malce 
return  of  the  same,  by  transmitting  a  true 
copy  of  the  record  and  of  the  assignment  of 
errors,  and  of  all  proceedings  in  the  case,  un- 
der his  hand  and  the  seal  of  the  courb  "  Bule  8, 
sabd.  8,  provides  as  follows:  "(8)  No  case  will 
be  heard  until  a  complete  record,  containing 
in  itself,  and  not  by  reference,  all  the  papers, 
exhibits,  depositions,  and  other  proceedings, 
which  are  necessary  to  the  hearing  in  this 
court,  shall  be  filed. "  The  transcript  of  the 
record  was  filed  in  this  court  on  April  5, 1886. 
The  certificate  of  the  clerk  of  the  circuit 
court  to  the  transcript  is  dated  March  8. 1886, 
and  does  not  comply  with  rule  8,  subd.  1,  for 
it  only  certifies  "that  the  foregoing  writing, 
annexed  to  this  certificate,  is  a  true,  correct, 
and  compared  copy  of  the  original  remaining 
of  record  in  my  olfice. "  It  does  not  say,  as 
required  by  the  rule,  that  the  annexed  pa- 
mpers are  "a  true  copy  of  the  record,  and  of 
g  the  assignment  of  errors,  and  of  all  proceed- 
•  ings  in  the  case."  It*is  quite  apparent  that 
there  are  papers  of  record  in  the  court  below, 
a  copy  of  which  ought  to  form  part  of  the 
transcript.  The  complaint  and  answers  are 
necessary  to  the  hearing  in  this  court,  and  un- 
less a  record  containing  them  is  filed  here  the 
case  cannot  be  heard.  As  was  said  in  Railway 
Go.  T.  Stewart,  95  U.  S.  279,  284,  it  is  the 
duty  of  the  party  who  takes  a  writ  of  error 
"to  see  to  it  that  the  record  is  properly  pre- 
sented here."  In  Eeene  v.  Wbittaker,  13 
Pet.  459,  the  circuit  court  had  given  a  judg- 
ment for  the  defendants  on  an  agreed  case, 
and  the  record  sent  here,  on  a  writ  of  error, 
contained  only  the  agreed  statement  of  facts 
and  the  judgment  of  the  circuit  court,  with 
the  petition  for  the  writ  of  error,  and  lis  al- 
lowance. At  that  time  the  eleventh  rule  of 
the  court  was  like  the  present  rule  8,  subd.  1, 
and  the  thirty-first  rule  was  like  the  present 
rnle  8,  subd.  3.  In  view  of  those  rules,  and  be- 
cause tiie  record  did  not  contain  any  of  the 
proceedings  in  the  court  below,  this  court 


dismissed  the  case.  The  same  thing  was  don* 
in  Curtis  v.  Fetitpaln,  18  How.  109,  where 
the  certified  record  consisted  of  an  agreed 
statement  of  facts  and  a  judgment.  While 
the  court  has  undoubtedly  the  power  to  dis- 
miss the  case  as  for  want  of  prosecution  by 
the  plaintiff  in  error,  because  of  his  failure 
to  see  that  a  proper  return  was  filed,  yet,  as 
the  transcript  was  filed  here  on  the  5th  of 
April,  1886,  and  more  than  three  years  have 
elapsed  without  the  making  of  a  motion  by 
the  defendants  in  error  to  dismiss  the  case 
because  of  a  failure  to  comply  with  the  rules, 
and  the  case  has  been  submitted  to  us  on 
printed  briefs  filed  on  both  sides,  on  the  mer- 
its, we  think  that  the  plaintiff  in  error  ought 
to  have  leave  to  sue  out  a  writ  of  certiorari 
to  bring  into  this  court  the  papers  omitted 
from  the  transcript.  For  this  purpose  a  cer- 
tiorari may,  on  his  application  to  the  clerkt 
issue,  returnable  at  the  next  term. 


(UO  U.  8.  «M) 

Peters  v.  Active  Manuf'o  Oo. 

(May  18, 1889.) 

P^T>NT8— Diss  vob  Maxxno  Dash-FrjlHes— Iirvn- 

TION. 

The  spedflcatlon  of  the  patent  for  which  let- 
ters patent  No.  281,658  were  panted  to  George 
M.  Peters,  July  17, 1883,  for  an  "improvement  m 
dies  for  making  dash-frames,"  recites:  "The 
principal  object  of  my  invention  is  to  provide  an 
eiflcient  and  useful  method  of  welding  the  end- 
bars  of  a  metal  dash-frame  to  the  bottom  rail,  and 
a  method  by  whioh  the  bottom  rail  of  the  dash  ia 
strengthened  at  the  weld,  and  at  the  portion  of 
said  rail  to  whicb  the  dash-foot  is  to  be  attached. 
Another  object  *  *  *  is  to  provide  a  means 
by  which  a  recess  is  formed  in  the  bottom  rail, 

Ereparatory  to  punching  said  rail,  to  receive  the 
olt  or  other  attachment  which  secnres  the  dash- 
foot  to  the  bottom  rail ;  the  operation  of  tormio; 
the  recess  being  performed  at  the  same  time  that 
the  end  bar  Is  welded  to  the  bottom  raiL  "  The 
operation  is  effected  by  simultaneous  action  of 
two  opposing  dies,  placed  face  to  face,  whioh  are 
provided  with  ohaimels,— one,  a,  to  reoeive  the 
end-bar  of  the  frame,  and  the  other,  a*  to  receive 
the  bottom  rail.  From  a' rise  tongues,  a*,  and  the 
channels  and  tongues  of  the  two  dies  coincide 
when  the  dies  are  placed  together ;  there  being  a 
slight  space  between  the  tongues,  and  snch  spaoe 
being  smallest  at  that  place  where  is  formed  that 
part  of  the  web  which  is  to  be  punched  through 
in  order  to  attach  the  dash-frame  to  the  foot. 
The  claims  are  for  the  combination  of  these  op- 
posing  dies  with  the  channels,  a  and  a',  and  the 
tongues,  a*.  The  use  of  channeled  iron  In  malcing 
dash-frames,  the  use  of  dies  for  welding  together 
two  pieces  of  iron,  and  the  welding  of  channeled 
iron  to  flat  or  oval  iron  bars,  was  not  novel  at  the 
time  of  the  patent.  Sdd,  that  the  patent  was 
void  for  want  of  Invention. 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Ohio. 

Wm.  H.  FisJur,  for  appellant.  Arthur 
Stem,  for  appellee. 

Blatchpobd,  J.  This  is  a  suit  in  equity, 
brought  In  the  circuit  court  of  the  United 
States  for  the  Southern  District  of  Ohio,  by 
George  M.  Peters  against  the  Active  Manu- 
facturing Company,  a  corporation,  founded 
on  the  alleged  infringement  of  letters  patent 
No.  281,5^,  granted  to  said  Peters.  July  17, 

1883,  on  an  application  filed,  December  ^ 
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1880,  for  an  "{mprovement  in  dies  for  mak- 
ing dash-frames.  A  dasb-frame  is  made  of 
metnl,  and  is  to  be  used  in  constructing  a 
dash-board  for  a  carriage  or  other  vehicle. 
The  defenses  set  up  in  the  answer  are  want 
of  novelty,  non-infringement,  and  also  that 
the  devices  described  and  claimed  in  the  pat- 
ent were,  iMfore  the  alleged  invention  there- 
of by  Peters,  old  and  well-known  in  forging, 
welding,  and  other  metal-working,  and  that 
It  required  no  invention  to  apply  or  adapt 
such  devices  to  the  old  form  and  construction 
of  dash-frames.  Issue  was  joined,  proofs 
.were  taken,  and  the  circuit  court,  in  its  de- 
gcree,  found  that  the  patent  was  "void  for 

•  want^>f  invention,"  and  dismissed  the  bill. 
We  concur  in  that  conclusion. 

The  specification  of  the  patent  says:  "The 
principal  object  of  my  invention  is  to  pro- 
vide an  efScient  and  useful  method  of  weld- 
ing the  end  bars  of  a  metal  dash-frame  to  the 
bottom  rail,  and  a  method  by  which  the  bot- 
tom rail  of  the  dash  is  strengthened  at  the 
weld  and  at  the  portion  of  said  rail  to  which 
the  dash-foot  is  to  be  attached.  Another  ob- 
ject of  my  invention  is  to  provide  a  means 
by  which  a  recess  is  formed  in  the  lx>ttom 
rail,  preparatory  to  punching  said  rail ;  to  re- 
ceive the  bolt  or  other  attachment  which  se- 
cures the  dash-foot  to  the  bottom  rail,  the  op- 
eration of  forming  the  recess  being  performed 
■t  the  same  time  that  the  end-bar  is  welded 
to  the  bottom  rail."  The  entire  operation 
set  forth  in  the  speciflcation,  of  welding  the 
bars  to  the  rail,  of  strengthing  the  bottom 
rail  of  the  dash,  and  of  forming  a  recess  in 
the  bottom  rail  at  the  same  time  that  the 
welding  is  done,  is  described  in  the  specifica- 
tion as  effected  by  one  and  the  same  simul- 
taneous action  of  two  opposing  dies,  an  up- 
per die  and  a  lower  die.  placed  face  to  face. 
The  dies  are  provided  with  channels  or  de- 
pressions,— one.  a,  to  receive  the  end  bar  of 
the  frame,  and  the  other,  a*,  to  receive  the 
bottom  rail;  the  channels,  a,  a>,  of  one  die 
coinciding  with  like  channels  in  the  other  die, 
when  the  two  dies  are  placed  together.  From 
the  bottom  of  the  depressions,  a^  in  the  two 
dies  rise  tongues,  a\  which,  like  the  depres- 
sions, a,  coincide  with  each  other  when  the 
two  dies  are  placed  together;  the  tongues  pre- 
ferably not  rising  quite  to  the  face  of  the  dies, 
BO  that,  when  the  dies  are  placed  together,  a 
slight  space  is  left  between  the  two  tongues. 
The  specification  also  states  that,  preferably, 
the  tongues,  a^,  are  so  formed  that  when  tiie 
dies  are  placed  together  the  tongues  will  ap- 
proach closer  to  each  other  at  that  portion  of 
themselves  which  forms  ttiat  part  of  the  web 
in  the  lower  bar  which  is  to  be  punched 
through  to  receive  the  bolt  or  other  device  by 
which  the  dash-frame  is  connected  to  the  foot 
or  vehicle,  than  at  any  other  point;  in  other 

«  words,  the  face  of  the  tongues  is  inclined. 

8  Tbe  object  of  such  a  formation  of  the  tongues 

*  is  stated  in  the*Bpecification  to  be  to  make  the 
web  left  in  the  bottom  rail  thinner  in  that 
portion  of  such  rail  where  perforatioi.s  are 
to  be  made  to  receive  the  bolts  which  secure 


the  dash-foot  to  the  frame,  the  web  being  in 
other  portions  preferably  left  of  a  uniform 
thickness;  and  one  of  tbe  objects  of  thus 
making  the  web  thin  is  to  enable  it  to  b» 
more  reiidily  punched  or  otherwise  perforated. 
By  means  of  those  dies  a  recess  is  formed  in 
either  side  of  the  l)ottom  rail,  which  recess 
corresponds  with  the  tongues,  a^  of  the  dies« 
The  four  claims  of  the  patent  are  a»  follows: 
"(1)  Tlie  combination,  substantially  as  set 
forth,  of  the  two  dies  having  opposing  angu- 
larly-joined depressions,  a,  a, land  a  tongue, 
a*,  iu  the  depression,  a',  of  either  or  both  dies. 
(2)  The  combination,  substantially  as  set 
forth,  of  the  two  dies  having  opposing  angu- 
larly-joined depressions.  a,a>,  and  a  tongue, 
a?,  in  the  depression,  a^  of  either  or  lx>tb 
dies,  the  depressions,  a>,  deepening  towards 
their  junctions  with  the  depressions,  a.  (3) 
The  combination,  substantially  as  before  set 
forth,  of  the  dies  having  opposing  angularly- 
joined  depressions,  a,  a',  and  a  tongue,  a',  in 
either  or  both  of  the  raid  depressions;  the 
face  of  said  tongue  or  tongues  being  inclined. 
(4)  The  combination,  substantially  as  before 
set  forth,  of  the  dies  having  opposing  angu- 
larly-joined depressions,  a,  a',  and  a  tongue, 
a*,  in  either  or  both  of  the  said  depressions; 
the  depressions,  a>,  deepening  towards  their 
junctions  with  the  depressions,  a,  and  the 
face  of  the  tongue  or  tongues  being  inclined." 
The  whole  of  this  alleged  invention  is  based 
upon  the  idea,  old  and  well  known,  that  a 
metallic  die,  whether  of  a  cameo  or  intaglio 
form,  will,  when  impressed  upon  a  piece  of 
heated  or  yielding  metal,  leave  the  latter  of 
the  converse  form  of  the  die,  and  that,  when 
two  dies  are  brought  together  over  a  piece  of 
heated  or  yielding  metal,  the  latter  will  take 
tbe  shape  of  the  space  existing  between  the 
contours  of  the  two  dies.  It  is  an  inevitable 
consequence  of  the  use  of  two  dies  in  sucb  a 
way,  on  two  pieces  of  metal  of  proper  size, 
heated  to  a  welding  heat,  that  swaging  or 
welding  will  take  place  by  tlie  impact  of  the 
dies;  that,  when  the  dies  have  tongues  and^ 
depressions  in  them,  the  metal  acted  on  by» 
such  tongues  and  'depressions  will  take  the* 
shape,  in  form  and  thickness,  of  the  space 
left  between  the  tongues  or  the  depressions; 
and  that  a  greater  or  less  thickness  of  metid 
will  be  the  i-esult,  as  the  face  of  tlie  tongues 
is  more  or  less  inclined.  AU  this  was  old 
and  common  knowledge,  and  the  whole  of 
the  operation  resulting  from  such  feiitures  is 
nothing  but  the  well-known  action  of  two 
dies  so  shaped  as  to  give  the  desired  confor- 
mation to  the  article  acted  upon  by  them. 
If  it  was  desired  to  preserve  a  channel  in  the 
bottom  rail  of  the  dasb-frame,  when  tbe  bot- 
tom rail  was  made  of  channeled  iron,  it  was 
obvious,  and  not  a  matter  of  invention,  that 
tbe  die  must  be  provided  with  a  tongue  to  fit 
into  the  channel,  to  prevent  the  filling  up  of 
the  channel  by  the  forcing  into  it  of  metal  by 
tlie  action  of  the  dies  in  welding  the  two 
pieces  together.  So,  too,  if  it  was  desirable- 
to  make  the  welded  parts  thicker,  and  thus 
stronger,  at  the  angle  formed^bj*  the  end  bar 
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and  the  t)ottom  rail,  it  was  obvlouB  that  the 
bottoms  of  the  recesses  in  the  dies  must  be 
deepened  at  such  angle.  That  is  all  there  is 
of  the  alleged  invention  of  Peters.  It  ap- 
pears from  the  testimony  that  it  was  not  new 
at  the  time  of  such  alleged  invention,  to  use 
channeled  iron  in  making  dash-frames;  or 
new  to  weld  channeled  iron  to  flat  or  oval 
bars  of  iron;  or  new  to  use  dies  for  swaging 
or  welding  together  two  pieces  of  iron.  All 
that  remained  to  be  done  In  the  present  case, 
as  in  other  cases,  was  to  adapt  the  form  of 
the  dies  to  the  shape  desired  in  the  article  to 
be  acted  upon  by  them.  Dies  which  act  upon 
two  pieces  of  metal  which  are  capable  of  be- 
ing welded  to  each  other,  and  which  are 
brought  to  a  welding  heat,  necessarily  will 
weld  them  together  by  the  impact  and  action 
of  the  dies.  There  is  no  patentable  inven- 
tion in  securing  such  result  of  welding  or 
swaging,  if  there  be  no  patentable  invention 
in  the  construction  and  use  of  the  dies  to  pro- 
duce a  given  shape  in  the  article  acted  upon 
by  them.  The  decree  of  the  circuit  court  is 
affirmed. 


(UO  U.  8.  <43) 

AsBBUB  V.  St.  Louis  SiiEXiTUta  &  Befik- 
mo  Co. 

OSaj  18. 1889.) 

1»  Vbhdob  m>  Vknsbb— RioHTS  AKD  Rbhedtes 
<— Plbadins. 
A  complaint  alleged  that  defendant  induced 

Slaintlff  to  purchase  a  lot  by  repreoentinff  that 
efendant  had  obtained  a  release  of  all  claims, 
and  could  pnt  plaintiff  in  immediate  possession, 
and  that  when  plaintiff  attempted  to  enter  he 
fonnd  another  in  poasession,  who  refused  to  sur- 
render, and  plaintiff  was  kept  out  of  possession 
tor  several  years,  losing  the  rents.  Meld,  that 
plaintiff  should  liave  required  delivery  of  po»- 
•ession  on  payment  of  the  price,  and  should 
have  examined  the  premises  which  were  easily 
aoceesible,  when  he  could  have  determined  the 
truth  of  the  representations.  A  complaint  which 
does  not  allege  that  such  examination  was  made 
Is  insufficient,  though  it  alleges  that  plaintiff 
need  all  diligence  in  his  power  to  ascertain 
whether  or  not  the  representations  were  true. 
t:  Bamk. 

The  complaint  alleged  that  defendant  repre- 
sented that  It  had  a  patent  for  the  land,  but  not 
that  the  representation  was  untrue,  and  alleged 
that  the  occupant  claimed  by  prior  possession 
under  the  town-site  law,  but  did  not  allege  when 
the  occupant  entered.  It  also  showed  that  de- 
fendant brought  ejectment  against  the  occu- 
pant and  finally  recovered.  Held,  that  it  might 
be  presumed  that  defendant  evicted  the  occu- 
pant on  its  title  under  the  patent,  and  that  the 
possession  of  the  patent  justified  the  representa- 
tions as  to  title  and  right  of  possession.  If 
doubtful  of  defendant's  statements,  plaintiff 
should  have  asked  to  inspect  the  patent. 

t>  SaMB — DSED — COVENA.NTS. 

Where  defendant  held  in  good  faith  under  a 
patent,  all  representations  as  to  the  validity  of 
its  title  and  its  right  of  possession  were  merged 
In  the  deed  afterwards  given,  covenanting  for 
title  and  for  quiet  possession  against  all  persons 
lawf>illy  claiming  the  premises,  and  the  cove- 
nant was  not  broken  by  the  wrongful  occupation 
of  another 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Coloi-ado. 
On  the  27th  of  March,  1879.  the  plaintiff 


below,  a  citizen  of  Colorado,  purchased  for 
the  consideration  of  ^75  a  lot  or  parcel  of 
land  in  the  town  of  Leadville,  Colo.,  de- 
scribed in  the  complaint,  and  took  a  convey- 
ance of  it  from  tlie  defendant,  the  St.  Louis 
Smelting  &  BeGning  Company,  a  corporation 
created  under  the  laws  of  Missouri.  The 
deed  of  conveyance  contained  covenants  that 
the  plaintiff  was  seised  of  an  estate  in  fee- 
simple  of  the  premises ;  that  they  were  clear 
of  all  liens  and  incumbrances;  and  that  it 
would  warrant  and  defend  the  grantee  in 
their  peaceable  possession  against  all  persons 
lawfully  claiming  the  same  or  any  part  there- 
of. Ttie  complaint  alleges,  with  much  repe- 
tition and  unnecessary  verbiage,  that  prior  to 
the  purchase  of  the  land,  and  pending  nego* 
tiations  for  it,  the  officers,  agents,  and  attor- 
neys of  the  defendant  represented  to  him 
that  the  company  had  secured  the  actual  pos- 
session of  the  premises,  and  obtained  a  re- 
lease from  all  other  parties  claiming  or  pre- 
tending to  claim  the  right  of  possession; 
that  it  would  execute  to  him  a  good  and  suf- 
ficient warranty  deed  containing  all  the  usual 
covenants,  including  one  for  quiet  and  peace- 
able possession;  and  assured  him  that  if  he 
would  purchase  and  pay  for  the  premises  it 
could  and  would  deliver  to  him  immediate 
possession;  that  at  that  time  there  was  a^ 
great  rush  of  people  to  the  town  of  Leadville? 
on  account  of  the  report  of  rich  mineral'dis-* 
coveries  in  its  immediate  neighbortiood;  that 
there  was  a  great  struggle  to  secure  posses- 
sion of  lots  and  business  houses  in  the  town; 
that  there  were  many  conflicting  titles  and 
claims  to  their  possession;  that  amidst  the 
general  confusion  and  struggle  and  conflict- 
ing claims  the  plaintiff  was  unable,  after 
making  due  inquiry,  and  using  all  the  dili- 
gence in  his  power,  to  find  out  whether  the 
statements  of  the  officers,  agents,  and  attor- 
neys uf  the  defendant  were  true  or  false; 
that,  therefore,  relying  upon  their  truth, 
and  believing  that  they  were  made  in  good 
faitli,  he  paid  the  8875.  and  took  tlie  de^  of 
conveyance;  that  before  and  at  the  time  he 
purchased,  the  defendant  represented  that 
it  had  received  a  patent  from  the  govern- 
ment of  the  United  States  for  the  premises 
as  well  as  for  a  large  number  of  other  lots  in 
tlie  town;  that  no  opposition  would  be  made 
to  its  right  of  possession,  and  that  no  trouble 
would,  therefore,  occur,  either  in  regard  to 
the  title  or  the  poasession  of  the  premises; 
that  these  statements  and  assurances  as  to 
the  defendant  being  able  to  put  the  plaintiff 
into  immediate  possession,  and  to  having  ob- 
tained a  release  from  all  parties  who  claimed 
an  adverse  title  and  right  to  the  possession 
of  the  premises,  and  that  it  would  put  him 
into  immediate  possession,  were  false  and 
fraudulent,  and  were  made  by  tlie  agents, 
oliicers,  and  attorneys  of  the  defenJant  to 
deceive  and  defraud  the  plaintiff  out  of  the 
money  paid,  knowing  at  the  time  that  the 
defendant  could  not  put  him  in  possession 
of  the  premises;  that  when  he  attempted  to 
enter  upon  them  after  his  purchase  he  found 
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that  one  Sarah  Ray  was  in  actual  possession, 
claiming  the  same  by  virtue  of  prior  posses- 
sion and  occupation  on  the  public  domain  of 
the  United  Stutes  under  a  town-site  right, 
and  refused  to  surrender  them  to  him :  that 
soon  afterwards  the  company  commenced  an 
action  of  ejectment  against  her  to  recover 
the  possession  of  the  premises,  but  did  not 
succeed  in  ejecitng  her  and  her  tenants  be- 
fore the  22d  of  February,  1883.  until  which 
time  the  plaintiff  was  Icept  out  of  possession; 
and  that  during  this  period  the  rent  of  the 
premises  was  worth  8400  a  month,  amount- 
ing, during  the  period  mentioned,  to  $18.- 
733,  all  of  which  the  plaintiff  alleges  he  lost 
I  by  the  fraud  and  deceit  practiced  upon  him 
>  bythe  defendant,  besides  the  interest  there- 
on. He  therefore  prays  judgment  thereon  for 
S20,000  and  costs.  To  this  complaint  the  de- 
fendant demurred  on  the  following  grounds: 

(1)  That  the  complaint  did  not  set  forth 
facts  sufficient  to  constitute  a  cause  of  action. 

(2)  That  several  pretended  causes  of  action 
had.been  improperly  united  therein,  to-wit: 
(a)  A  pretended  cause  of  action  for  breach 
of  a  parol  contract  to  put  the  plaintiff  in  pos- 
session of  the  land  described;  (6)  for  breach 
of  the  covenant  of  quiet  enjoyment  contained 
in  the  plaintiff's  deed;  (c^  for  deceit;  and 
that  these  several  causes  of  action  had  been 
improperly  blended  in  one  statement.  (3) 
That  the  complaint  wiis  ambiguous,  unin- 
telligible, and  uncertain,  in  this:  that  it  did 
not  appear  how  the  plaintiff  was  misled  or 
deceived  by  the  pretended  representations 
stated  in  the  complaint.  The  record  also 
discloses  what  is  called  a  "substituted  de- 
murrer," specifying  various  particulars  in 
which  the  complaint  was  alleged  to  be  unin- 
telligible and  uncertain,  but  as  counsel  of 
both  parties  give  the  demurrer  above  as  the 
one  on  which  the  court  below  passed,  it  was 
so  considered  here.  The  court  below  sus- 
tained the  demurrer,  holding  "that  the  com- 
plaint and  the  matters  and  things  therein  al- 
leged were  not  sufficient  in  law  for  the  said 
defendant  to  answer  unto."  The  plaintiff 
thereupon  stating  that  he  would  abide  by  his 
complaint,  it  was  adjudged  that  the  cause  be 
dismissed  with  costs.  To  review  this  judg- 
ment the  case  is  brought  to  this  court. 

T.  A.  Oreen,  for  plaintiff  in  error.  Charles 
)  B.  Oast,  for  defendant  in  error. 

*  Mr.  Justice  Field,  after  stating  the  facts 
as  above,  delivered  the  opinion  of  the  court. 
As  appears  by  the  above  statement,  the 
gist  of  the  action  is  the  alleged  deceit  prac- 
ticed upon  the  plaintiff  by  tlie  agents,  attor- 
neys, and  officers  of  the  company  to  induce 
him  to  purchase  from  it  a  lot  in  Leadville, 
by  representing  that  it  had  obtained  a  release 
of  the  right  of  all  claimants  to  the  land,  and 
could  put  him  into  immediate  possession; 
whereas,  upon  attempting  to  enter  upon  the 
land  purchased  he  found  another  in  posses- 
sion, who  refused  to  surrender  it,  and  thus 
he  was  kept  out  of  possession  from  the  time 
of  his  purchase,  March  27, 1879,  to  February 


22,  1883.  during  wh  oh  period  he  lost  it* 
rental  value. 

To  this  ground  of  complaint  there  are  two 
obvious  answers.  In  the  first  place,  the 
plaintiff  could  have  required  the  delivery  of 
the  possession  of  the  land  to  accompany  the 
payment  of  the  money.  The  lot,  being  in 
the  town,  might  have  been  readily  reached, 
when  the  ability  of  the  company  to  give  pos- 
session could  have  been  at  once  determined. 
The  plaintiff  alleges  that  he  used  all  dili- 
gence in  his  power  to  find  out  whether  the 
representations  of  the  officers,  agents,  and 
attorneys  of  the  company  were  true  or  false, 
but  the  inspection  of  the  premises,  the  mosti. 
natural  and  obvious  mode  of  ascertaining^ 
•whether  they  were  occupied  by  another,  does* 
not  seem  to  have  been  resorted  to.  The  law 
does  not  afford  relief  to  one  who  suffers  by 
not  using  the  ordinary  means  of  information, 
whether  his  neglect  be  attributable  to  indif- 
ference or  credulity,  nor  will  industrious 
activity  in  other  directions,  to  the  neglect  of 
such  means,  be  of  any  avail.  Besides,  it  does 
not  appear  at  what  time  the  party  in  posses- 
sion entered  upon  the  land.  The  complaint 
only  alleges  that  when— the  time  not  being 
stated — the  plaintiff  attempted  to  take  pos- 
session, he  found  another  person  there,  who, 
for  aught  that  appears,  may  have  gone  on 
the  land  after  the  execution  and  delivery  of 
the  deed.  Tliere  was  at  the  time,  according 
to  the  allegations  of  the  complaint,  a  great 
struggle  to  obtain  possession  of  lots  among 
the  crowd  of  persons  pressing  to  the  town 
owing  to  the  report  of  rich  gold  discoveries 
within  its  Immediate  neighborhood.  The 
claim  of  right  to  the  land  iidvanced  by  the 
occupant  was  founded  only  upon  her  alleged 
prior  possession  of  it  as  a  part  of  the  public 
domain  of  the  United  States,  a  claim  which 
would  seera,  from  the  result  of  the  ejectment 
suit  against  her  brought  by  the  company,  to 
have  been  entirely  worthless.  The  com- 
plaint alleges  that  the  defendant  represented 
that  it  ht^  received  a  patent  from  the  gov- 
ernment of  the  United  States  for  the  prem- 
ises, as  well  as  for  a  large  number  of  other 
lots  in  the  town,  and  contains  no  averment 
that  this  representation  was  untrue.  It  may 
therefore  be  fairly  presumed  that,  npon  the 
title  thus  conferred,  the  company  subsequent- 
ly  evicted  the  intruder.  The  possession  of  ■ 
patent  of  the  United  States  would  have  jus- 
tified all  the  representations  alleged,  as  to 
title  and  right  of  possession,  and  the  pur- 
chaser might  have  called  for  an  inspection  of 
that  document,  if  doubtful  of  the  statements 
of  the  agents  and  officers  of  the  vendor. 

In  the  second  place,  the  covenant  in  the 
deed  for  quiet  possession  merged  all  previous 
representations  as  to  the  possession,  and  Um- 
ited  the  liability  growing  out  of  them.  Those 
representations  were  to  a  great  extent,  if  not 
entirely,  mere  expressions  of  confidence  in 
the  company's  title,  and  the  right  of  posses-a 
sion  which  followed  it,  against  all  intruden.S 
The 'covenant  was  an  affirmance  of  those* 
statements  in  a  form  admi^iag^  <^  no  mis- 
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nnderatandlng.  It  was  the  ultimate  assur- 
ance given  upon  which  the  plaintifC  could 
rely,  a  guaranty  against  disturbance  by  a  su- 
perior title.  That  covenant  has  not  l>een 
broken.  It  is  a  covenant  against  disturb- 
ance by  "persons  lawfully  claiming"  the 
premises  or  any  part  thereof.  If  the  occu- 
pant holds  by  a  paramount  title,  and  thus 
lawfully  excludes  the  purcliaser  from  posses- 
sion, the  covenant  is  brolten.  But  it  is  not 
broken  by  a  tortious  disturbance.  If  the  oc- 
cupation is  without  right,  tlie  remedy  of  the 
purcliaser  is  to  dispossess  the  intruder.  His 
occupation  does  not  constitute  a  breach  of 
the  covenant,  fieebe  v.  Swartwout,  3  Gil- 
man,  162,  179;  Kelly  v.  Dutch  Church  of 
Schenectady,  2  Hill,  105,  111.  False  and 
fraudulent  representations  upon  the  sale  of 
real  property  may  undoubtedly  be  ground 
for  an  action  for  damages,  when  the  repre- 
sentations relate  to  some  matter  collateral  to 
I  the  title  of  the  property,  and  the  right  of  pos- 
session which  follows  its  acquisition,  such 
as  the  location,  quantity,  quality,  and  condi- 
tion of  the  land,  the  privileges  connected 
with  it,  or  the  rents  and  profits  derived  there- 
from. Lysney  v.  Selby,  2  Ld.  Baym.  1118; 
Dobell  V.  Stevens,  S  £am.  &  C.  623;  Monell 
y.  Colden,  13  Johns.  S96;  Sandford  v.  Handy, 
23  Wend.  260;  Van  Epps  v.  Harrison,  5 
Hill,  68.  Such  representations  by  the  vendor 
as  to  his  having  title  to  the  premises  sold  may 
also  be  the  ground  of  action  where  he  is  not 
in  possession,  and  has  neither  color  nor  claim 
of  title  under  any  instrument  purporting  to 
convey  the  premises,  or  any  judgment  estab- 
lishing his  right  to  them.  Thus,  in  Wardell 
T.  Fosdick,  13  Johns.  325,  an  action  for  de- 
ceit was  sustained  against  the  vendor  of  land 
which  had  no  actual  existence,  the  court 
holding  that  in  such  case  the  purchaser 
might  treat  the  deed  as  a  nullity.  The  land 
not  being  in  existence,  there  could  be  no  pos- 
session, and  of  course  no  eviction,  and  con- 
sequently no  remedy  upon  the  covenants; 
and  the  purchaser  would  be  remediless  if  he 
oould  not  maintain  the  action.  But  where 
the  vendor,  holding  in  good  faith  under  an 
a  instrument  purporting  to  transfer  the  prem- 
Jises  to  him,  or  under  a  judicial  determination 

•  of  a  claim  to  them  in  his  favor,*executes  a 

*  conveyance  to  the  purchaser,  with  a  war- 
ranty of  title  and  a  covenant  for  peaceable 
possession,  his  previous  representations  as 
to  the  validity  of  his  title,  or  the  right  of  pos- 
session which  it  gives,  are  regarded,  how- 
ever highly  colored,  as  mere  expressions  of 
confidence  in  his  title,  .ind  are  merged  in  the 
warranty  and  covenant,  which  determine  the 
extent  of  his  liability.    Judgment  afiirmed. 


(130  u.  S.  649) 
DUNLAP  V.  NORTHEASTERN  R. 


CO. 


(May  18, 1389.) 
1.  Hastbr  Ain>  Sbbtakt— Nbgugbnce— QcKsnos 

TDK  JCBT. 

In  an  action  by  a  railroad  engineer  against  the 
oompany  for  personal  Injuries  reoeived  while  In 
Um  oisctuurge  of  his  duties,  defendant  contended 


that  plalntifl  was  guilty  of  oontribntory  negli- 
gence, because  he  was  running  at  a  greater  rata 
of  speed  than  he  had  been  Instmoted  to  run,  and 
because  defendant's  rules  limited  the  speed  to 
a  certain  rate  before  crossing  trestles,  while 
the  accident  happened  near  a  trestle,  when  plain- 
tiff was  exceeding  that  rate.  Plaintiff's  evidence 
showed  that  he  had  been  over  the  road  but  once 
before,  did  not  know  that  the  trestle  was  near,  and 
bad  never  seen  or  read  the  train  rules.  Defend- 
ant's superintendent  testified  that  he  knew  that 
plaintiff  bad  been  over  the  road  but  once  before, 
instructed  him  not  to  exceed  a  certain  rate  of 
speed,  and  that  he  did  not  know  that  plaintiff 
had  ever  seen  or  read  defendant's  rules.  Held, 
that  the  question  of  contributory  negligence 
should  have  been  submitted  to  the  jury,  and  it 
was  error  to  direct  a  verdict  for  defendant. 

S.  Bill  or  Exobfttonb— Wexi^  Taxjen. 

A  bill  of  exceptions  in  such  case  showed  that 
certain  instructions,  numbered  1  and  3,  were  re- 
quested by  the  plaintiff,  and  refased,  and  that 
certain  others,  numbered  8  and  4,  adverse  to  him, 
were  given;  and  the  court  stated  that  "plain- 
tiff's counsel  presented  bis  requests  la  writing 
before  the  charge  of  the  court  began.  The  court 
Instructed  the  jury  to  find  for  the  defendant, 
without  notice  to  plaintiff's  counsel  that  the  re- 
quests would  not  be  given,  and  there  was  no  op- 
portunity for  counsel  to  except  to  the  failure  of 
the  court  to  charge  as  requested  until  the  instmo- 
tions  were  given  to  the  jury.  The  exceptions, 
therefore,  contained  in  Nos.  1. 3, 8,  and  4,  were  not 
taken  or  noted  during  the  triaL ''  The  bill  also 
stated  that  "the  court  instructed  the  jury  to  re- 
turn a  verd  ict  for  defendant.  The  jury  returned 
a  verdict  in  accordance  with  said  Instructions, 
and  judgment  was  thereupon  entered,  *  *  * 
and  to  said  instructions,  verdict,  and  judgment 
the  plaintiff,  by  his  counsel,  excepted,  ana  now 
excepts,"  etc.  Held,  that  it  sufficiently  ap- 
pecued  that  the  general  instruction  to  find  for 
defendant  was  excepted  to  at  the  proper  time. 

Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Georgia. 

This  is  an  action  on  the  case  brought  by 
Dunlap  against  the  Northeastern  Railroad 
Company  to  recover  for  injuries  received  dur- 
ing the  month  of  August,  1882,  by  reason  of 
a  train  belonging  to  defendant  leaving  the 
track  while  Dunlap  was  acting  as  engineer. 
The  Code  of  Georgia  (1882,  pp.  509,  762)  pro- 
vides as  follows:  "Sec  2083.  Liability  of 
Railroad  Companies  at  Carriers.  Railroad 
companies  are  common  carriers,  and  liable  as 
such.  As  such  companies  necessarily  have 
many  employes  who  cannot  possibly  control 
those  who  should  exercise  care  and  diligence 
in  the  running  of  trains,  such  companies 
shall  be  liable  to  such  employes  as  to  passen- 
gers for  injuries  received  from  the  want  of 
such  care  and  diligence."  "Sec.  3036.  /n-^ 
jtiry  by  Co-Employ6.  If  the  person  injuredg 
is'himself  an  employ^  of  the  company,  and* 
the  damage  was  caused  by  anutlier  employ^, 
and  without  fault  or  negligence  on  the  part 
of  the  person  injured,  his  employment  by  the 
company  shall  be  no  bar  to  recovery."  It 
was  contended  on  behalf  of  the  plaintiff  that 
the  accident  happened  in  consequence  of  the 
road-bed  being  defective  to  such  an  extent 
and  under  such  circumstances  as  to  rendei 
defendant  liable;  while  defendant  claimed 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence, because  he  was  running  faster  than 
20  miles  an  hour,  the  superintendent  having 
instructed  him  not  to  exceed  that  spefdifaa^ 
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CRnse  he  made  nse  of  Intoxicating  drinks 
while  on  duty;  and  because  the  rules  of  tlie 
company  limited  speed  to  10  miles  an  hour 
before  crossing  trestles  and  bridges,  while 
the  place  of  the  accident  was  near  a  trestle, 
and  plaintiff  was  running  at  a  greater  rate 
than  10  miles  an  hour.  Evidence  was  ad- 
duced tending  to  sustain  plaintiff's  conten- 
tion, and  to  refute  that  of  defendant,  as  to 
s  rate  of  speed  exceeding  20  miles  an  hour, 
and  the  nse  of  intoxicating  liquors ;  and  also 
to  show  that  plaintiff  was  a  locomotive  engi- 
neer in  the  employment  of  the  Richmond  & 
Danville  Railroad,  and  during  the  month  of 
August,  1882,  was  sent  to  relieve  an  engi- 
neer on  the  Kortheastern  Railroad;  that  be 
relieved  him  on  Saturday,  on  which  day  he 
bauled  dirt,  and  that  on  Saturday  evening  he 
went  to  Tallulah  Falls,  and  got  his  train  con- 
ductor, and  from  there  to  Athens,  Sunday, 
and  started  out  on  Monday,  on  the  evening  of 
which  day  the  accident  occurred ;  that  he  had 
been  over  the  road  but  once  before,  and  had 
DO  experience  of  it  or  knowledge  of  the  track; 
that  he  had  never  seen  or  read  the  train  rules 
governing  the  running  of  trains  on  the  road; 
that  while  he  had  been  over  the  road  once, 
and  returned.  It  was  impossible  for  him,  upon 
so  slight  an  experience,  to  remember  at  night 
just  where  the  trestles  were;  and  that  he  did 
not  know  at  the  time  that  this  particular 
trestle  was  immediately  In  front  of  him.  De- 
fendant's superintendent  testified  that  he  un- 
derstood that  Dunlap  had  never  been  over 
^the  road  but  once;  that  he  explained  to  him 
M  Monday  morning  that  he  had  a  safe  conduct- 

•  or  and*good  set  of  brakemen,  and  that  he 
could  rely  upon  the  conductor;  that  he 
"talked  with  him  about  the  train  and  the 
track,  and  the  conductor,  and  the  equipment 
of  the  train,  and  about  the  pilot  and  the  pi- 
lot's duty,  and  about  the  character  of  the 
conductor  and  the  character  of  the  run  gen- 
erally, and  the  rate  of  speed,  which  was 
from  eighteen  to  twenty  miles  an  hour, — not 
to  exceed  twenty;"  and  that  he  did  not  know 
"that  Mr.  Dunlap  ever  saw  our  train  rules, 
or  read  them. "  There  was  some  controversy 
as  to  the  existence  of  the  rule  as  stated,  at 
the  time  of  the  accident,  but  there  was  no 
dispute  that  the  train  was  running  more 
than  10  miles  an  hour.  The  court  instructed 
the  jury  to  return  a  verdict  for  the  defend- 
ant, which  being  done,  and  judgment  ren- 
dered thereon,  the  cause  was  brought  here  on 
writ  of  error. 

Hoke  Smith,  for  plaintiff  in  error.    Pope 
n  Barrow,  for  defendant  in  error. 

S 

•  'Mr.  Chief  Justice  Fuller,  after  stating 

the  facts  as  above,  delivered  the  opinion  of 
the  court. 

The  circuit  court  erred  in  not  submitting 
the  question  of  contributory  negligence  to 
the  jury,  as  the  conclusion  did  not  follow,  as 
matter  of  Ian ,  tliat  no  recovery  could  be  had 
upon  any  view  which  could  be  properly  tak- 
en of  the  facts  the  <!vidence  tended  to  estab- 
lish.   Kane  v.  Railway  Co.,  123  U.  S.  91, 


ante,  16;  Jones  v. Railroad  Co.,  128 U.S. 
443,  ante.  118. 

It  Is  urged  that  the  exceptions  were  not 
pro|)erly  saved,  and  therefore  that  they  should 
be  disregarded.  There  is  some  obscurity  in 
the  record  upon  this  subject,  but  upon  the 
whole  we  tiiink  that  enough  appears  to  emi- 
ble  us  to  pass  upon  the  question  presented. 
The  bill  of  exceptions  shows  that  certain  in- 
structions, numbered  1  and  2.  were  request- 
ed by  plaintiff  and  refused,  and  certain  in- 
structions, numbered  8  and  4,  objectionable 
or  adverse  to  plaintiff,  were  given,  and  it  is 
stated  by  the  court  that  "the plaintiff's  coun- 
sel presented  his  requests  in  writing  before 
the  charge  of  the  court  began.  The  court^ 
instructed  the  jury  to  And  for  the  defendant.^ 
without  notice  to*plaintifl's  counsel  that  the* 
requests  would  not  bo  given,  and  there  was 
no  opportunity  for  counsel  to  except  to  the 
failure  of  the  court  to  charge  as  requested  un- 
til the  instructions  were  given  to  the  jury. 
The  exceptions,  therefore,  contained  in  Nos. 
1,  2,  8,  and  4  were  not  taken  or  noted  dur- 
ing the  trial."  But  the  bill  of  exceptions 
also  states:  "(5)  The  court  instructed  the 
jury  to  return  a  verdict  for  the  defendant 
(6)  The  jury  returned  a  verdict  In  accord- 
ance with  said  instructions,  and  judgment 
was  thereupon  entered  up  in  behalf  of  de- 
fendant in  pursuance  of  said  instructions; 
and  to  said  instructions,  verdict,  and  judg- 
ment the  plaintiff,  by  his  counsel,  excepted, 
and  now  excepts,  during  the  term  at  which 
said  case  was  tried,  and  while  said  term  is 
still  in  session,  and  assigns  the  same  as  er- 
ror, and  prays  the  court  to  sign  and  certify 
this  exception."  We  understand  from  this 
language,  taken  together,  that  the  general 
instruction  of  the  court  to  find  for  the  de> 
fendant  was  excepted  to  at  the  proper  time; 
and,  while  greater  accuracy  of  expression 
should  have  been  used,  we  are  not  inclined 
by  too  technical  a  construction  to  preclude 
ouraelves  from  correcting  the  error  we  hold 
was  committed.  The  judgment  is  reversed, 
and  the  cause  remanded,  with  directions  to 
grant  a  new  trial. 

""""  080  U.  S.  651) 

United  States  v.  Hatkes  et  at. 

(Uay  13, 1889.) 

APPEAIr— JcBIBDICnONiX.  AmOUST. 

An  action  by  the  United  States  on  the  offiotal 
bond  of  a  collector  of  customs  for  money  appro- 
priated by  him,  as  part  of  the  emolonienta  of  his 
office,  is  not  to  enforce  a  revenue  law,  or  against 
a  revenue  officer  for  an  "act  done  by  him  m  the 
performance  of  his  official  duty,  or  for  the  re- 
covery of  any  money  exacted  by  or  paid  to  him 
which  shall  have  been  paid  into  the  treasury, " 
in  which  cases,  under  Rev.  St.  XJ.  8.  S  699,  an  ap- 
peal may  be  taken  to  thesupreme  court,  tbou^ 
the  amount  in  controversy  is  less  than  (5,000. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texas. 

Action  by  the  United  States  against  John 
L.  Haynes,  Miffling  Kennedy,  Mra.  Richard 
King,  and  Francisco  Yturria,  on  an  official 
bond. 
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Sol.  Oen.  Jehks,  for   plaintiff  in  error. 
Chas.  W.  Ogden,  for  defendanto  in  error. 

Grat,  J.  Tliis  was  an  action  brought  by 
tlie  United  States  against  the  principal  and 
,  sureties  on  the  official  bond  of  a  collector  of 
g  customs,  to  recover  the  sum  of  $634.60,  which 
•  he  had  refused* to  paj  over,  and  claimed  the 
riglit  to  retain  as  part  of  the  emoluments  of 
his  office.  The  circuit  court  gave  judgment 
tai  the  defendants,  and  the  United  States 
sued  out  this  writ  of  error,  which  the  defend- 
ants in  error  now  move  to  dismiss  for  want 
of  jurisdiction.  The  motion  to  dismiss  must 
be  granted.  The  amount  in  dispute  is  less 
than  ^,000;  and  the  case  does  not  come 
within  any  of  the  classes  specified  in  section 
(>99  of  the  Revised  Statutes,  in  which  this 
court  has  appellate  jurisdiction  without  re- 
gard to  the  sum  or  value  in  dispute.  The 
only  subdivisions  which  could  possibly  be 
supposed  to  cover  this  case  are  the  second 
and  third.  The  second  subdivision  relates 
to  judgments  "in  any  civil  action  brought  by 
the  United  States  for  the  enforcement  of  any 
revenue  law  thereof;"  and,  as  was  directly 
adjadged  in  the  recent  case  of  U.  S.  v  Hill, 
m  U.  S.  681, 8  Sup.  a.  Hep.  308,  a  suit  up- 
on an  official  bond  is  not  an  action  for  the 
enforcement  of  a  revenue  law  of  the  United 
States.  The  third  subdivision  relates  to  judg- 
ments "in  any  civil  action  against  any  officer 
of  the  revenue,  for  any  act  done  by  him  in 
the  performance  of  his  official  duty,  or  for 
the  recovery  of  any  money  exacted  by  or  paid 
to  him  which  shall  have  been  paid  into  the 
treasury. "  This  applies  only  to  suits,  whether 
sounding  in  tort  or  in  contract,  brought  by 
individuals  or  corporations  against  officers  of 
the  revenue  acting  on  behalf  of  the  United 
States,  and  does  not  include  any  suit  brought 
by  the'United  States  against  one  of  those  of- 
flceis.  It  has  regard  to  actions  in  which  the 
interest  of  the  United  States  is  as  defendant, 
not  as  plaintiff.  Writ  of  error  dismissed  for 
.  want  of  jurisdiction. 


! 


031  V.  8.  6S)  

fiPALDme,  Collector  of  Customs,  o.  Manas- 

SE,  (two   cases.)    Samjj   v.  Vanacker, 

(two  cases.)    Samb  e.  Tanada.    Same 

e.  Fabwell  9t  al.    Same  v.  Cohn  et  al. 

(May  13, 1889.) 

▲fpkai>— BsvuEW — Erbob  not  Apfakbnt  on  Reo- 

OSD. 

Where  the  record  alleges  that  a  case  was  tried 
hj  the  court  without  a  juiy,  by  agreement  of 
t&e  parties,  but  does  not  allege  that  the  stipula- 
tion was  in  writing,  as  required  by  the  statute, 
no  error  in  the  mflogs  at  the  trial  can  be  exam- 
ined. Following  Bond  ▼.  Dostln,  5  Bup.  Ct.  Rep. 
880. 

In  Error  to  the  Circnit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Sol.  Gen.  Jeriks  and  Asst.  Atty.  Ben. 
Maury,  for  plaintiff  in  error.  Perey  L.  Shu- 
man,  for  defendants  in  error. 

Fvixer,  C.  J.  *A11  of  these  cases  were 
tarled  by  the  court  without  a  jury,  by  agree- 


ment of  the  parties,  as  alleged  In  the  record; 

but  there  is  no  allegation  that  the  stipulation 
was  in  writing,  as  required  by  the  statute; 
and,  under  the  ruling  in  Bond  v.  Dustin,  112 
U.  S.  604,  5  Sup.  Ct.  Kep.  296,  and  Mortgage 
Co.  V.  Hughes,  124  U.  S.  157,  8  Sup.  a.  Rep. 
377,  no  error  can  be  examined  in  the  rulings 
of  the  court  at  the  trial.  We  can  only  in- 
quire whether  the  declarations  were  respect- 
ively sufficient  to  sustain  the  judgments.  As 
there  appears  to  be  no  error  in  this  regard, 
the  judgments  are  all,  severally,  affirmed. 


(m  V.  s.  U) 
Talmer  0.  Abthttb. 

(May  18,  1889.) 

PLBASma — ^AlDBK  BT  Vbbdict. 

Objections  that  a  cause  of  action  Is  imperfect- 
ly and  inaccurately  stated  are  cured  by  verdict. 

In  Error  to  the  Circuit  Ck)urt  of  the  United 
States  for  the  District  of  Kentucky. 

Walter  Evans,  for  plaintiff  in  error.     Wm. 
Lindsay,  for  defendant  in  error.  ^ 

e 

Fuller,  C.  J.  *  This  is  an  action  at  law  to* 
recover  upon  an  alleged  breach  of  contract  to 
pay  for  certain  staves  made  or  procured  to  be 
made  by  defendant  in  error,  for  plaintiff  in  er- 
ror, to  be  culled,  branded,  and  received  by  the 
latteron  theCumberland  river  and  its  tributar- 
ies, in  the  counties  of  Knox  and  Bell,  in  the 
state  of  Kentucky.  The  action  was  com- 
menced in  the  circuit  court  of  Whitley  county, 
and  removed  into  the  circuit  court  of  the  Unit- 
ed States  for  the  district  of  Kentucky.  The  pe- 
tition of  Arthur,  the  plaintiff  below,  (omit- 
ting the  application  for  attacliment,)  was  as 
follows:  "Tlie  plaintiff,  E.  F.  Arthur,  states 
that  before  the  30th  of  May,  1884.  he  had  a 
contract  with  the  defendant,  L.  M.  Palmer, 
to  make  and  have  made  for  defendant  an  un- 
limited number  of  staves  on  tlie  Cumberland 
river  and  its  tributaries,  in  the  counties  of 
Knox  and  Bell,  state  of  Kentucky,  for  which 
defendant  was  to  pay  plaintiff  $14  for  each 
1,000  that  were  44  inches  in  length  on  the 
creeks  and  $15  per  1,000  on  the  river,  $9  per 
1,000  for  34-inch  staves  on  the  river  and  $8 
per  1,000  ou  the  creeks;  that  on  the  30th  of 
May,  1884,  plaintiff  had  made  under  the  con- 
tract 800,000  staves,  at  which  time  defend- 
ant did  not  wish  any  more  staves  made,  and 
plaintiff  and  defendant  agreed  that  no  more 
were  to  be  made  at  tlie  time,  and  defendant 
was  to  pay  plaintiff  for  the  staves  made,  and 

Said  plaintiff  at  the  time  $4,017.78  for  286,- 
00  of  the  staves,  and  was  to  pay  plaintiff 
for  the  remainder,  514,000  staves,  on  the  1st 
of  November,  1884.  Plaintiff  states  that  of  S 
'514,000  staves  not  paid  for,  and  that  bad* 
been  made,  489,000  were  44-inch  staves,  for 
which  defendant  was  to  pay  $14  per  thou« 
sand,  and  25,000  34-inch  staves,  for  which 
defendant  was  to  pay  $8  per  thousand;  that 
there  was  due  and  owing  the  plaintiff  by  the 
defendant  on  the  1st  of  November,  1884,  for 
489,000,  at  $14  per  thousand,  $6,846;  for 
25,000,  at  $8  per  thousand,  $200, — making 
due  and  owing  the  plaintiff  by  the  defendant 
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for  said  staves  67,046.  Plaintiff  states  tbat 
Wllliarasburg,  Ky.,  is  the  place  where  de- 
fendant  carries  on  the  business  of  manufact- 
uring staves,  etc.,  and  where  his  authorized 
agents  were  located;  that  at  the  time  the 
money  was  due  on  said  staves  he  called  on 
the  agent  at  his  place  of  doing  business  for 
the  money,  (the  defendant  being  a  non-resi- 
dent of  and  absent  from  the  state  of  Ken- 
tucky,) and  he  failed  and  refused  to  pay  the 
same,  or  any  part  thereof;  same  still  due  and 
owing  the  plaintiff  by  the  defendant,  with 
interest  from  the  1st  of  November,  1884. 
Plaintiff  states  tliat  all  of  said  staves  have 
been  culled  and  branded  by  the  defendant, 
except  about  50,000,  which  it  was  the  duty 
of  the  defendant  to  have  culled  and  branded. 
Wherefore  plaintiff  asks  judgment  for  said 
sum  of  seven  thousand  and  forty-six  dollars, 
his  cost,  interest,  and  all  proper  relief."  To 
this  petition  Palmer,  the  defendant  below, 
filed  an  answer,  which  conceded  the  existence 
of  the  contract,  but  averred  that  it  was  not 
fully  nor  accurately  set  forth  by  plaintiff, 
and  stated  various  alleged  differences  as  to 
the  size  and  character  of  the  staves,  and  the 
price  to  be  paid  therefor;  asserting,  also,  that 
"all  upon  inspection  were  to  come  up  to  con- 
tract requirement,"  and  that  "the  said  con- 
tract related  to  and  embraced  only  such  staves 
as  might  be  made  by  the  plaintiff  himself,  or 
which  might  be  made  by  others,  and  paid  for 
by  plaintiff."  It  admitted  that  over  295,- 
000  staves  were  received  and  paid  for,  but 
denied  that  defendant  had  agreed  to  pay  for 
514,000  other  staves,  or  that  he  had  culled  ur 
branded  any  other  staves  than  those  paid  for 
May  30, 1884,  since  which  date  he  had  "not 
accepted,  nor  has  he  had  an  opportunity  to 
gaccept,  any  more  staves  from  the  plaintiff, 
•  but  be  has  aIso*accepted  and  received  from 
persons  making  and  owning  the  staves  with- 
in the  territory  covered  by  the  agreement 
with  plaintiff  about  13,000  staves,  and  has, 
with  the  plaintiff's  consent,  paid  to  the  per- 
sons so  making  or  owning  such  staves  (and 
who  were  in  nowise  parties  to  the  contract 
between  plaintiff  and  defendant)  the  full  price 
thereof,"  giving  items  aggregating  8153.69. 
To  this  answer  plaintiff  replied,  averring, 
among  other  things,  "that  prior  to  the  30th 
of  May,  1884,  defendant's  agents  had  inspect- 
ed, culled,  and  branded  the  800,000  staves 
mentioned  in  the  petition,  except  about  50,- 
000." 

The  defendant  rejoined  to  the  reply,  saying 
that  some  time  before  May  30, 1884,  he  in- 
formed plaintiff  "the  contract  with  him 
would  then  be  terminated,  but  that  defend- 
ant would  at  once  proceed  to  take  up  and  in- 
spect and  pay  for  enough  of  the  staves  made 
to  amount  to  the  sum  plaintiff  then  needed, 
▼iz.,  about  $4,000,  and  the  remainder  of  the 
staves  already  made  could  be  inspected,  and, 
if  up  to  contract,  taken  later.  The  defend- 
ant authorized  such  an  arrangement,  and  it 
was  agreed  upon  l>etween  and  by  the  parties. " 
But  defendant  further  averred  that  plaintiff 
refused  to  permit  the  remaining  staves  to  be 


inspected.  Whereupon  plaintiff  surrejoined, 
denying  that  he  refused  to  allow  the  staves 
to  be  inspected,  and  also  that  "there  was  to 
be  any  other  or  further  inspection  of  the 
staves  by  defendant  or  his  agents  after  they 
had  been  once  culled  and  branded."  The 
cause  having  come  on  for  trial,  and  a  jury 
having  been  impaneled  to  try  the  issue 
joined,  the  defendant,  after  the  evidence  was 
all  in,  amended  his  answer  by  averring  that 
the  staves  in  controversy  were  owned  by  par- 
ties other  than  plaintiff,  which  amended  an- 
swer was  "traversed  of  record  by  the  plain- 
tiff." The  jury  found  for  tlie  plaintiff  the 
sum  of  $6,094,  with  interest  from  Novemlier 
1, 1884,  and  judgment  was  entered  upon  said 
verdict.  No  motion  for  a  new  trial  or  in  ar- 
rest was  made,  nor  was  any  bill  of  exceptions 
taken.  From  the  judgment  the  pending  writ 
of  error  was  prosecuted  to  this  court,  and  er- 
rors assigned  as  follows:  That  the  circuity 
court  erred*"(l)  in  rendering  judgment  for*: 
the  plaintiff  for  any  sum  whatever:  (2)  in 
not  rendering  judgment  on  the  trial  for  the 
said  Lowell  M.  Palmer  instead  of  for  said  £. 
F.  Arthur;  (3)  in  not  adjudging  tliat  the 
plaintiff  in  error  on  the  pleadings  was  en- 
titled to  a  dismissal  of  the  action,  and  a  judg- 
ment for  bis  costs." 

From  the  petition  it  appears  that  pl^ntiff 
sued  upon  a  contract  with  defendant  to  make 
or  cause  to  be  made  for  him  within  Knox  utd 
Bell  counties  an  unlimited  number  of  staves 
of  specified  dimensions,  to  be  paid  for  at  stip- 
ulated prices;  that  on  the  30th  of  May.  1884, 
plaintiff  bad  made  under  the  contract  800,000 
staves,  at  which  time  the  parties  agreed  the 
manufacture  should  cease,  and  defendant  paid 
at  once  for  286,000  of  the  staves,  and  agreed 
to  pay  for  the  remainder,  viz.,  514,000,  on 
the  1st  day  of  the  following  November,  bat 
did  not  do  so,  and  plaintiff  daimed  to  recov- 
er as  of  November  1, 1884,  $6,846  for  489,- 
000  staves  at  $14  per  thousand,  and  $200  for 
25,000  staves  at  $8  per  thousand,  and  that  of 
the  514,000  slaves  all  had  been  culled  and 
branded  by  defendant  except  50,000.  The 
defendant  disputed  the  terms  of  the  adjast- 
ment  of  May  30th,  and  various  other  of  the 
facts  alleged  by  plaintiff,  and  insisted  he  was 
not  bound  to  take  any  more  staves  than  ho 
had  paid  for  without  an  inspection,  which  he 
had  not  been  allowed  to  make.  The  verdict 
of  the  jury  excluded  the  contract  price  of  the 
50,000  unbranded  staves,  and  the  price  of 
the  13,000  staves,  which  defendant  claimed 
to  have  paid  others  for,  with  the  consent  ol 
plaintiff;  disposed  of  the  issue  as  toowner« 
ship;  and  necessarily  determined  the  num- 
ber of  staves  over  and  above  what  had  been 
paid  for  May  30, 1884,  and  the  number  which 
had  been  culled  and  branded  by  the  defend- 
ant ;  and  that  the  agreement  between  the  par* 
ties  was  such  that  the  culling  and  branding 
amounted  to  an  acceptance  of  the  staves  so 
culled  and  branded,  the  delivery  and  acc^t- 
ance  being  complete  without  any  further  in 
spection.  The  objections  to  the  petition 
amount  simply  to  assertins  that  the  ground 
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ot  action  iraa  Imperfectly  and  iDaccnratelj 
■tated;  and  whatever  defecta,  imperfections, 
N  or  omissions  there  may  have  been,  if  not  ob- 
•  Tiated*by  the  subsequent  pleadings,  were 
cured  by  the  verdict,  which  must  be  assumed 
to  have  proceeded  upon  proof  of  facts  which 
justified  it;  and,  as  it  is  apparent  that  the 
writ  of  error  could  only  have  been  sued  out 
for  purposes  of  delay,  the  judgment  is  af- 
firmed, with  10  per  cent  damages.  Interest, 
and  costs. 

aso  u.  s.  «e2)  ~~~~' 

LAKE  COUNTI  t>.  ROLLINS,  t 

(May  13,  1889.) 

Counties — Liuitaijon  of  Indebtedness. 
Under  Const.  Colo.  art.  11,  t  6,  limiting  the 
•mount  to  which  a  county  can  become  indebted 
by  loan,  and  providing  further  that  "the  aggre- 
gate amount  of  indebtedness  of  any  county,  for 
all  purposes,  •  •  •  shall  not  exceed,  at  any 
time,  "acertaln  limit  therein  fixed,  a  county  can- 
not exceed  such  limit  for  loans  or  for  any  other 
kind  of  Indebtedness,  even  on  warrants  issued 
for  fees  of  witnesses,  Jurors,  sberilts,  and  the 
Ifliie,  as  required  by  statute. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 

DanM  E.  Parks.  Co.  Atty.,  and  H.  3. 
Johnson,  for  plaintiB  in  error.  Willard  Tel- 
ler, for  defendant  in  error. 


Lamab,  J.  This  action  was  instituted  in 
tiie  circuit  court  of  the  United  States  for  the 
district  of  Colorado.  It  is  a  suit  against  the 
county  of  Lake,  in  that  state,  and  is  based 
on  a  large  number  of  county  warrants,  issued 
for  the  ordinary  county  expenses,  such  as 
witnesses'  and  jurors'  fees,  election  costs, 
charges  for  the  board  of  prisoners,  county 
treasurer's  commissions,  etc.  The  county 
has  offered  several  defenses;  but  the  view 
we  take  of  the  case  renders  it  unnecessary  to 
notice  any  save  one.  The  fifth  defense  of- 
fered is  that  of  want  of  authority  on  the  part 
of  the  county  commissioners  to  issue  the  war* 
rants  in  question,  or  any  of  them.  It  is 
claimed  that  section  6,  art.  11,  of  the  state 
constitution  of  1876,  fixes  a  maximum  limit, 
b^ond  which  no  county  can  contract  any  in- 
debtedness, and  that  the  warrants  sued  on 
were  all  issued  after  that  limit  had  been 
reached,  and  even  exceeded;  and  that  they 
are  all,  for  that  reason,  void.  *  The  constitu- 
tional provision  in  question  is  as  follows: 
"No  county  shall  contract  any  debt  by  loan 
in  any  form,  except  for  the  purpose  of  erect- 
ing necessary  public  buildings,  making  or  re- 
pairing public  roads  and  bridges ;  and  such 
indebtedness  contracted  in  any  one  year  shall 
not  exceed  the  rates  upon  the  taxable  prop- 
erty in  such  county  following,  to-wit:  coun- 
ties in  which  the  assessed  valuation  of  taxa- 
ble property  shall  exceed  five  millions  of  dol- 
lars, one  dollar  and  fifty  cents  on  each  tbou- 
aand  dollars  thereof;  counties  in  which  such 
valuation  shall  be  less  than  five  millions  of 
dollars,  three  dollars  on  each  thousand  dol- 
lars thereof;  and  the  aggregate  amount  of 
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Indebtedness  of  any  county,  for  all  purposes, 
exclusive  of  debts  contracted  before  the 
adoption  of  this  constitution,  sliall  not  at  any 
time  exceed  twice  the  amount  above  herein 
limited,  unless  when,  in  manner  provided  by 
law,  the  question  of  incurring  such  debt 
shall,  at  a  general  election,  be  submitted  to 
such  of  the  qualified  electors  of  such  county 
as  in  the  year  last  preceding  such  election 
shall  have  paid  a  tax  upon  property  assessed 
to  them  in  such  county,  and  a  majority  of 
those  voting  thereon  shall  vote  in  favor  of 
incurring  the  debt;  but  the  bonds,  if  any  be 
issued  therefor,  shall  not  run  less  than  ten 
years;  and  the  aggregate  amount  of  debt  so 
contracted  shall  not  at  any  time  exceed  twice 
the  rate  upon  the  valuation  last  herein  men- 
tioned: provided,  that  this  section  shall  not 
apply  to  counties  having  a  valuation  of  less 
than  one  million  of  dollars."  To  this  de- 
fense the  plaintiff  below  responded,  to  the 
effect  that  the  provision  quoted  was  not  ap- 
plicable to  the  warrants  in  question;  that  it 
is  properly  applicable  only  to  debts  created 
by  loan,  for  the  purpose  of  erecting  neces- 
sary public  buildings,  or  making  or  repairing 
public  roads  and  bridges;  and  that  as  to  debto 
so  created  by  loan  for  the  purposes  designat- 
ed, and  as  to  them  alone,  a  limitation  of 
amount  is  fixed — First,  as  to  the  sum  that 
may  be  incurred  in  anyone  year;  and,  seconds 
ly,  as  to  the  aggregate  sum  that  may  be  in- 
curred by  the  accumulating  debts  of  more 
than  one  year;  and  that  these  objects  and 
restrictions  exhaust  the  scope  of  the  provis- 
ion. ^ 
The  cause  was  tried  below  on  an  agreed! 
state  of  facts,  before'the  court,  on  the  writ-* 
ten  waiver  of  a  jury.  In  the  agreement  is 
found  the  following  stipulation:  "It  is  fur- 
ther stipulated  and  agreed  that  if  section  six, 
(6,)  of  article  eleven,  (11,)  of  the  constitu- 
tion of  the  state  of  Colorado,  be  construed  to 
be  a  limitation  upon  the  power  of  defendant 
county  to  contract  any  and  all  Indebtedness, 
including  all  such  as  that  sued  upon  in  this 
action,  then  it  is  admitted  that  the  claimed 
indebtedness  sued  on  herein  was  incurred 
after  the  limitation  prescribed  by  said  consti- 
tution bad  been  reached  and  exceeded  by  the 
said  defendant,  the  county  of  Lake,  and  in 
the  event  of  such  a  construction  by  this 
court,  or  the  supreme  court  of  the  United 
States,  then,  and  in  that  case,  and  for  the 
purposes  of  this  action,  it  is  hereby  also  ad- 
mitted that  all  the  aUegatlons  of  the  fifth 
separate  defense  to  this  action  of  the  answer 
of  the  defendant  are  true  and  correct,  and 
the  defendant  entitled  to  judgment  thereon." 
The  court  below  held  (34  Fed.  Rep.  845)— 
First,  that  the  said  section  6,  in  all  of  its 
sentences,  does  not  refer  exclusively  to  debts 
contracted  by  loan,  but  there  are  two  inde- 
pendent declarations  in  it,  the  second  decla- 
ration l>eginning  with  the  words,  "and  the 
aggregate  amount  of  indebtedness  of  any 
county,  for  all  purposes,  etc.;"  secondly, 
that,  in  determining  whether  the  limit  of 
county  indebtedness,  fixed   bj  tlie  second 
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declaration,  had  been  reached.  It  Is  Imma- 
terial how  any  particular  portion  ot  the  in- 
debtedness arose;  but  that,  thirdly,  when 
such  limit  had  been  reached,  while  the  pow- 
er of  the  county  to  incur  further  debt  by  con- 
tract waa  suspended,  the  liability  for  further 
amounts  in  the  shape  of  fees  and  salaries, 
and  the  other  "compulsory  obligations"  im- 
posed by  the  will  of  the  legislature,  remained 
and  was  enforceable.  Proceeding  on  this 
idea,  the  circuit  court  rendered  judgment  in 
favor  of  the  plaintiff  below;  whereupon  the 

A  county  brought  the  case  here  by  writ  of  er- 

§tor. 

•  •  We  are  unable  to  assent  either  to  the  con- 
clusions of  the  court  below,  or  to  the  posi- 
tions of  defendant  in  error.  The  language 
of  the  sixth  section  seems  to  t)e  neither  com- 
plicated nor  doubtful;  and  we  think  it  plain 
that  what  is  meant  is  exactly  what  is  said, — 
no  more  and  no  less.  It  deals  with  the  sub- 
ject of  county  debts,  and,  to  begin  with,  as- 
sumes a  unit  of* measurement  which  is  one  and 
one-half  dollars  in  the  thousand  of  assessed 
values, — that  is,  one  and  one-half  mills  on 
the  dollar.  This  is  about  equal  to  the  aver- 
age amount  of  taxes  levied  for  county  pur- 
poses per  annum,  under  normal  conditions. 
The  provision  then  proceeds  as  follows: 
Ftrtt,  it  provides  that  no  county  shall  bor- 
row money  in  any  way;  secondly,  exception 
is  then  made  in  favor  of  the  erection  of  nec- 
essary public  buildings,  and  the  making  or 
repairing  of  public  roads  and  bridges;  and, 
thirdly,  the  loans  allowed  by  the  foregoing 
exception  to  he  taken  in  any  one  year  are 
limited  to  the  amount  of  one  and  one-half 
mills  on  assessed  values  in  one  class  of  coun- 
ties, and  three  mills  in  another  class.  Here 
the  matter  of  indebtedness  by  loan  is  com- 
pleted, and  the  section  passes  to  a  broader 
subject.  Manifestly,  the  purpose  of  the  col- 
location of  the  two  passages  in  one  section  is 
not  that  by  a  wrested  reading  the  latter  may 
yet  further  limit  and  complicate  the  power 
of  borrowing:  but  that  the  meaning  of  the 
latter  passage  may  be  more  sharply  and  clear- 
ly defined  and  emphasized  by  an  antithesis. 
It  is  an  example,  not  of  inadvertence,  but  of 
good  rhetoric,  as  if  special  attention  bad  been 

eby  discussion  and  care  given  to  the  wording 
^of  the  section.    The  next  provisions  are: 

*  Fourthly,  that  the  aggregate  debt  of  any 
county  for  all  purposes  (exclusive  of  debts 
contracted  before  the  adoption  of  the  cousti- 
tion)  shall  not  at  any  time  exceed  the  sum  of 
three  mills  (or  six,  as  the  class  might  be)  on 
assessed  values,  unless  the  tax-payers  vote 
in  favor  of  such  excess,  at  some  general 
election;  and,  fifthly,  that,  even  when  an 
election  has  been  held,  the  aggregate  debt 
so  contracted  shall  not  exceed,  at  any  one 
time,  the  sum  of  six  mills  (or  twelve,  as  the 
case  might  be)  on  the  assessed  values. 

We  are  unable  to  adopt  the  constructive 
int^oiations  ingeniously  offered  by  counsel 
for  defendant  in  error.  Why  not  assume 
that  the  f  ramers  of  the  constitution,  and  the 
jpeople  who  voted  it  into  existence,  meant 


exactly  what  it  says?  At  the  first  glance, 
its  reading  produces  no  impression  of  doubt 
as  to  the  meaning.  It  seems  all  sufiBciently 
plain,  and  in  such  case  there  is  a  well-settled 
rule  which  we  must  observe.  The  object  of 
construction,  applied  to  a  constitution,  is  to 
give  effect  to  the  intent  of  its  f ramers.  and 
of  the  people  in  adopting  it.  This  intent  is 
to  be  found  in  the  instrument  itself;  and, 
when  the  text  of  a  constitutional  provision  is 
not  ambiguous,  the  courts,  in  giving  con- 
struction thereto,  are  not  at  liberty  to  search 
for  its  meaning  beyond  the  instrument.  To 
get  at  the  thought  or  meaning  expressed  in 
a  statute,  a  contract,  or  a  constitution,  the 
first  resort,  in  all  cases,  is  to  the  natural  sig- 
nification of  the  words,  in  the  order  of  gram- 
matical arrangement  in  which  the  fcamers 
of  the  instrument  have  placed  them.  If  the 
words  convey  a  definite  meaning,  which  in- 
volves no  al>surdity,  nor  any  contradiction  of 
other  parts  of  the  instrument,  then  that 
meaning,  apparent  on  the  face  of  the  instru- 
ment, must  \m  accepted,  and  neither  the 
courts  nor  the  legislature  have  the  right  to 
add  to  it  or  take  from  it.  NeweU  v.  People,  7 
N.  Y.  97;  HiUs  v.  Chicago,  60  111.  86;  Denn 
V.  Beid,  10  Pet.  524;  Leonard  v.  Wiseman, 
31  Md.  204;  People  v.  Potter,  47  N.  Y.  875; 
Cooley,  Const.  Lim.  57;  1  Story,  Const,  g  400; 
Beardstown  v.  Virginia,  76  III.  34.  So,  also, 
where  a  law  is  expressed  in  plain  and  nnam-,^ 
biguous  terms,  whether  those  terms  aregen-g 
oral  oi'limited,  the  legislature  should  be  in-* 
tended  to  mean  what  they  have  plainly  ex- 
pressed, and  consequently  no  room  is  left  for 
construction.  U.  S.  v.  Fisher,  2  Grancb,  858, 
399;  Doggett  v.Bailroad  Co.,  99  U.  S.  72. 
There  is  even  stronger  reason  for  adhering 
to  this  rule  in  the  case  of  a  constitution  than 
in  that  of  a  statute,  since  the  latter  is  passed 
by  a  deliberative  body  of  small  numbers,  a 
large  proportion  of  whose  members  are  more 
or  less  conversant  with  the  niceties  of  con- 
struction and  discrimination,  and  fuller  op- 
portunity exists  for  attention  and  revision 
of  such  a  character,  while  constitutions,  al- 
though framed  by  conventions,  are  yet  cre- 
ated by  the  votes  ot  the  entire  body  of  elect- 
ors in  a  state,  the  most  of  whom  are  little 
disposed,  even  if  they  were  able,  to  engage 
in  such  refinements.  The  simplest  and  most 
obvious  interpretation  of  a  constitution,  if  in 
itself  sensible,  is  the  most  likely  to  be  that 
meant  by  the  people  in  its  adoption.  Such 
considerations  give  weight  to  that  line  of  re- 
mark of  which  People  v.  Purdy,  2  Hill,  35, 
affords  an  example.  There,  Bbonsom.  J., 
commenting  upon  the  danger  of  departing 
from  the  import  and  meaning  of  the  lan- 
guage used  to  express  the  intent,  and  hunt- 
ing after  probable  meanings  not  clearly  em- 
braced in  that  language,  says:  "In  this  way 
the  constitution  is  made  to  mean  one  thing 
by  one  man,  and  something  else  by  another, 
until  in  the  end  it  is  in  danger  of  being  ren- 
dered a  mere  dead  letter;  and  that,  too,  where 
the  language  is  so  plain  and  explicit  that  it 
is  impossible  to  mean  more  than  one  thing. 
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anlesa  ve  lose  sight  of  the  instrument  Itself, 
and  roam  at  large  in  the  fields  of  specula- 
tion." Words  are  the  common  signs  that 
mankind  make  use  of  to  declare  their  inten- 
tion to  one  another;  and,  when  the  words  of 
a  man  express  his  meaning  plainly,  distinct- 
ly, and  perfectly,  we  have  no  occasion  to  have 
recourse  to  any  other  means  of  interpreta- 
tion. 

Defendant  in  error  insists  that  the  Inter- 
pretation contended  for  by  the  county  leads 
^  to  certain  absurd  consequences, — viz.,  that  it 
^  is  senseless  to  limit  the  power  of  a  county  to 

•  lncai*debt  generally,  since  its  exercise  of  such 
a  power  may,  by  sudden  exigencies,  become 
imperatively  necessary  to  the  discharge  of 
its  functions;  that  it  would  be  to  require  the 
county  to  provide  in  advance,  by  taxation  or 
otherwise,  for  the  payment  of  expenses, 
which,  from  their  nature,  can  only  be  guessed 
at;  that  it  would  be  to  enable  any  county  in 
two  years,  by  a  vote  and  a  loan,  to  exhaust 
the  whole  possible  indebtedness  in  the  way 
of  buildings,  roads,  and  bridges,  leaving  no 
margin  for  other  necessities;  that  it  would 
be  to  destroy  the  county  governments,  since 
the  county  ofScials  and  others  will  not  work 
for  nothing,  and  the  margin  of  possible  debt 
la,  in  nearly  all  the  counties,  already  reached; 
and  that  it  would  be  to  avoid  nearly  all  the 
tax  payments  heretofore  made  in  warrants. 
All  of  these  objections  could  well  be  answered 
from  the  facts,  as  disclosed  by  the  bill  of  ex- 
ceptions, but  it  is  not  necessary.  We  can- 
not say,  as  a  matter  of  law,  that  it  was  ab- 
snrd  for  the  f ramers  of  the  constitution  for 
this  new  state  to  plan  for  the  establishment 
of  its  financial  system  on  a  basis  that  should 
closely  approximate  the  basis  of  cash.  It  was 
a  scheme  favored  by  some  of  the  ablest  of 
the  earlier  American  statesmen.  Kor  can 
the  fact  disclosed  in  the  bill  of  exceptions 
that  after  the  adoption  of  the  state  constitu- 
tion the  county  officials,  and  many  of  the 
people,  designedly  or  undesignedly,  disre- 
garded the  constitutional  rule,  render  the 
plan  absurd.  If  it  was  a  mistaken  scheme, 
if  its  operation  has  proved,  or  shall  prove,  to 
be  more  inconvenient  than  beneficial,  the 
remedy  is  with  the  people,  not  with  the 
courts. 

In  Railroad  Co.  v.  Taylor  Co.,  52  Wis.  37, 8 
N.  W.  Rep.  833,  the  court  says :  "  We  have 
been  urged  with  great  ability  to  give  the  sec- 
tion such  construction  as  to  forever  prevent 
unjust  discrimination  by  the  legislature,  and 
grave  consequences  have  been  assumed  as 
the  result  of  a  different  construction.  On 
the  other  hand,  we  have  been  urged  with 
equal  ability  that  such  a  decision  would  un- 
seat many  titles,  stop  revenue,  necessitate 
an  immediate  revision  of  the  laws  of  taxa- 
tion, and  possibly  the  calling  of  a  constitu- 
tional convention.  The  answer  to  all  this  is 
n  obvious.  It  is  no  part  of  the  duty  of  the 
S  court  to  make  or  unmake,  but  simply  to  con- 

*  strue,  this  provision  of  the*  constitution. 
All  questions  of  policy;  all  questions  of  re- 
striction and  unjust  discrimination;  all  ques- 


tions of  flexibility  and  adjustability  to  meet 
the  varied  wants  and  necessities  of  the  pe»> 
pie, — must  be  regarded  as  having  been  fully 
considered  and  conclusively  determined  by 
the  adoption  of  the  constitution.  The  oath 
of  all  is  to  support  it  as  it  is,  and  not  as  it 
might  have  been.  To  do  so  may,  in  some 
cases,  lead  to  individual  hardships;  but  to 
do  otherwise  would  be  most  portentous  of 
evil."  In  Law  v.  People,  87  111.  895.  the 
court  said:  "But,  should  it  work  hardship 
to  individuals,  that  by  no  means  warranto 
the  violation  of  a  plain  and  emphatic  provis- 
ion of  the  constitution.  The  liberty  of  the 
citizen,  and  his  security  in  all  his  rights,  in 
a  large  degree  depend  upon  a  rigid  adher- 
ence to  the  provisions  of  the  constitution 
and  the  laws,  and  their  faithful  performance. 
If  courts,  to  avoid  hardships,  may  disre- 
gard and  refuse  to  enforce  their  provisions, 
tlien  the  security  of  the  citizen  is  imperiled. 
Then  the  will,  it  may  be  the  unbridled  will, 
of  the  judge,  would  usurp  the  place  of  the 
constitution  and  the  laws,  and  the  violation 
of  one  provision  is  liable  to  speedily  become 
a  prec«lent  for  another,  perhaps  more  fla- 
grant, until  all  constitutional  and  legal  bar- 
riers are  destroyed,  and  none  are  secure  in 
their  rights.  Nor  are  we  justified  in  resort- 
ing to  strained  construction  or  astute  inters 
pretation,  to  avoid  the  intention  of  the  fram- 
ers  of  the  constitution,  or  the  statutes  adopt- 
ed under  it,  even  to  relieve  against  individ- 
ual or  local  hardships.  If  unwise  or  hard  in 
their  operation,  the  power  that  adopted  can 
repeal  or  amend,  and  remove  the  inconven- 
ience. The  power  to  do  so  has  been  wisely 
withheld  from  the  courts,  their  functions 
only  being  to  enforce  the  laws  as  they  find 
them  enacted." 

In  the  light  of  these  principles,  expressed 
in  the  authorities  quoted,  and  in  many  oth- 
ers, we  must  decline  to  read  the  expression 
in  section  6,  "and  the  aggregate  amount  of 
indebtedness  of  any  county,  for  all  purposes," 
etc.,  as  if  it  were  written  "and  the  aggregate 
amount  of  such  indebtedness,"  etc.  This 
the  defendant  in  error  concedes  to  be  nec88-« 
sary  to  his  case.  We  see  no  admissible  rea-g 
son  for*  the  introduction  of  this  restrictive* 
word  "such,"  except  to  alter  radically  the 
plain  meaning  of  the  sentence.  Neither  can 
we  assent  to  the  position  of  the  court  below 
that  there  is,  as  to  this  case,  a  difference  1)6- 
tween  indebtedness  incurred  by  contracts  of 
the  county  and  that  form  of  debt  denomi- 
nated "compulsory  obligations."  The  com- 
pulsion was  imposed  by  the  legislature  of 
the  state,  even  if  it  can  be  said  correctly  that 
the  compulsion  was  to  incur  debt;  and  the 
legislature  could  no  more  impose  it  than  the 
county  could  voluntarily  assume  it,  as 
against  the  disability  of  a  constitutional  pro- 
hibition. Nor  does  the  fact  that  the  consti- 
tution provided  for  certain  county  ofBcers, 
and  authorized  the  legislature  to  fix  their 
compensation  and  that  of  other  officials,  af- 
fect the  question.  There  is  no  necessary  in- 
ability to  give  both  of  the  provisions  their 
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exact  and  literal  falflllment.  In  short,  we 
oonclnde  that  section  6  aforesaid  Is  "a  limi- 
tation upon  the  power  of  the  county  to  con- 
tract any  and  all  indebtedness,  including  all 
such  as  that  sued  upon  in  this  action;"  and 
therefore,  under  the  stipulation  already  set 
forth,  the  county  is  entitled  to  judgment. 
VTherefore  the  judgment  of  the  court  below 
is  reversed,  and  the  case  is  remanded  to  that 
court,  with  a  direction  to  enter  Judgment 
for  the  defendant. 


(130  U.  S.  (74) 


Lake  County  e.  Obahah. 

(May  18, 1880.) 

Couimas— linaTATioK  of  iNsxBTBDirsgs— Bbtop- 

FBU 

Where  the  amount  of  tndebtedness  which  a 
county  can  incnr  la  by  the  constitution  made  to 
depend  upon  the  amount  of  the  assessed  valua- 
tion of  the  ooant7,  astatate  authorizing  the  is- 
•ne  of  bonds,  and  requiring  only  that  they  "  shall 
not  exceed  the  sum  of  the  county  indebtedness  " 
at  the  date  of  notice  of  eleotion  held  to  decide 
the  qnestlon  of  such  issue,  such  sum  to  be  ascer- 
tained by  the  county  commissioners,  and  a  re- 
oltal  In  the  bonds  so  issued,  each  of  which 
shows  the  total  amount  of  Issue,  that  they  are 
"under,  and  by  virtue  of,  and  in  full  oompliance 
with,"  the  statute,  and  that  "all  the  provisions 
and  requirements  of  said  act  have  been  fully 
complied  with  by  the  proper  officers, "  etc.,  but 
containing  no  raference  to  the  constitutional 

Srovlslon,  do  not  estop  the  county  to  make  the 
efense  that  the  indebtedness  for  which  the 
bonds  were  Issued  was  incurred  after  the  oon- 
stitntional  limit  had  been  reached. 

In  Error  to  the  Circuit  Court  of  the  United 
States,  District  of  Colorado. 

Bee  Lake  Co.  v.  Bollins,  ante,  651. 

Dan'l  B.  Parka,  Co.  Atty.,  and  H.  B. 
Johnson,  for  plainUfT  in  error.  Robert  E. 
Foot  and  WUlard  Teller,  for  defendant  in 
g error. 

•  Lahab,  J.  •  This  action  was  instituted  in 
the  circuit  court  of  the  United  States  for  the 
district  of  Colorado.  It  is  a  suit  against  the 
county  of  Lake,  in  that  state,  and  la  based  on 
198  coupons,  aggregating  the  sum  of  97,280. 
and  being  for  interest  on  certain  bonds  is- 
sued by  the  county  on  the  2d  of  Januaiy, 
1882.  The  case  was  tried  in  the  court  be- 
low on  an  agreed  statement  of  facts,  which 
Is  in  the  bUl  of  exceptions.  From  that 
agreement  it  appears  that  the  bonds  from 
which  the  coupons  sued  on  were  detached 
were  executed  in  exchange  for  divers  war- 
rants of  the  county,  to  the  amount  of  9500,- 
000;  that  they  were  executed  in  compliance 
with  an  act  of  the  general  assembly  of  Colo- 
rado entitled  "An  act  to  enable  the  several 

^counties  of  the  state  to  fund  their  floating 

•  indebtedness;"  that  the  indebtedness  of  tbe 
county  on  the  6th  day  of  September,  1881, 
the  day  the  first  notice  was  published  under 
the  act,  as  evidenced  by  county  warrants,  was 
$500,000.  and  the  assessed  valuation  of  the 
property  of  said  county  on  said  day  was  $16,- 
423,403, afterwards  rebated, in  1882, to  $5,017,- 
000,  in  accordance  with  a  decision  of  the  su- 
preme court;  and  that  such  was  the  indebted- 
ness and  valuation  on  the  day  tbe  bonds  and 
conpons  were  issued.    There  is  also  in  the 


record  an  agreement  between  the  parties  that 
if  section  6  of  article  11  of  the  constitution 
of  the  state  of  Colorado  be  construed  to  be  a 
limitation  upon  the  power  of  the  defendant 
county  to  contract  any  and  all  Indebtedness, 
including  all  such  as  that  sued  upon  in  this 
action,  then  it  is  admitted  that  tbe  claimed 
indebtednesss  sued  on  herein  was  incurred 
after  the  limitation  prescribed  by  said  coa« 
stitution  had  been  reached  and  exceeded  by 
the  said  defendant,  the  county  of  Lake;  and 
In  the  event  of  such  a  construction  by  the 
circuit  court,  or  the  supreme  court  of  the 
United  Stat^,  then,  and  in  that  case,  and 
for  the  purposes  of  the  action,  it  is  also  ad- 
mitted that  the  defendant  is  entitled  to  judg- 
ment thereon.unless  thedefendant  is  estopped 
from  making  such  defense  by  the  recitals  con- 
tained on  the  face  of  the  t>onds  and  coupona 
sued  on  in  this  action.  In  the  case  of  Com- 
missioners V.  Bollins,  ante,  651,  we  have 
set  forth  said  section  6,  and  have  decided 
that  it  does  impose  "a  limitation  upon  the 
power  of  the  defendant  county  to  contract 
any  and  all  indebtedness."  That  decision 
disposes  of  the  first  condition  in  the  agree- 
ment recited  above.  It  only  remains  to  d^ 
cide  whether  the  county  is  estopped  from 
making  such  defense  by  the  recitals  con« 
tained  on  the  face  of  such  bonds  and  cou- 
pons. The  bonds  and  coupons  are  as  follows : 

"No .    $ United   States  of 

America,  County  of  Lake,  State  of  Colorado. 

Funding  Bond.    Series .    The  county 

of  Lake,  in  the  state  of  Colorado,  acknowl-^ 
edges  itself  indebted,  and  promises  to  pay  tog 
,*or  bearer, dollars,  lawful  mon» 


ey  of  the  United  States,  for  value  received, 
redeemable  at  the  pleasure  of  the  said  county, 
after  ten  years,  and  absolutely  due  and  pay- 
able twenty  years  from  the  date  hereof,  at 
the  ofilce  of  the  treasurer  of  the  said  county, 
in  the  city  of  Leadville,  or  at  the  banking- 
house  of  Jeaup,  Paton  &  Co.,  in  the  city  of 
New  York,  at  the  option  of  the  holder,  with 
interest  thereon  at  the  rate  of  eight  per  cent, 
per  annum,  payable  semi-annually,  on  the 
first  day  of  January  and  the  first  day  of  July 
in  each  year,  at  the  ofiQce  of  the  county  treas- 
urer aforesaid,  or  at  the  banking-house  of 
.Jesup,  Paton  &  Co.,  in  the  city  of  New  York, 
at  the  option  of  tbe  holder,  upon  the  presen- 
tation and  surrender  of  the  annexed  coupons 
as  they  severally  become  due.  This  bond  is 
one  of  710  funding  bonds,  each  of  like  date, 
comprised  in  three  series,  designated  *A,* 
«B,'  and  'C  respectively, — series  'A'  con- 
sisting of  450  bonds  for  the  sum  of  one  thou- 
sand dollars  each,  numbered  from  1  to  450, 
both  numbers  inclusive;  series  'B'  consist- 
ing of  60  bonds  for  the  sum  of  five  hundred 
dollars  each,  numbered  from  451  to  510,  both 
numbers  inclusive;  and  series  *G' consist- 
ing of  200  bonds  for  tiie  sum  of  one  hundred 
dollars  each,  numbered  from  511  to  710,  both 
numbers  Inclusive, — the  whole  amounting 
to  five  hundred  thousand  dollars,  which  the 
board  of  county  commissioners  of  said  Lake 
county  have  issued  under  and  by  virtue  of 
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•nd  in  fan  compliance  with  an  act  of  the 
general  assembly  of  the  state  of  Colorado  en 
titled  'An  act  to  enable  the  several  counties 
of  the  state  to  fund  tbelr  floating  indel  ted- 
ness,'  approved  February  21,  18B1;  and  it  is 
hereby  certified  that  all  the  provisions  and 
requirements  of  said  act  have  been  fully  com- 
plied with  by  the  proper  officers  in  the  issu- 
ing of  this  bond.  It  is  further  certified  that 
this  issue  of  bonds  has  been  authorized  by  a 
vote  of  a  majority  of  the  duly-qualified  elect- 
ors of  said  county  of  Lake,  voting  on  the 
question  at  a  general  election  duly  held  in 
said  county  on  the  8th  day  of  November,  A. 
D.  1881.  The  faith  and  credit  of  the  county 
gg  of  Lake  are  hereby  pledged  for  the  punctual 
g  payment  of  tbe  principal  and  interest  of  this 

•  bond.  *In  testimony  whereof  the  board  of 
county  cdmmissioners  of  the  said  county  of 
Lake  has  caused  this  bond  to  be  signed  by  its 
chairman,  countersigned  by  the  county  treas- 
nrer,  and  attested  by  the  county  clerk,  under 
tbe  seal  of  the  county,  this  second  day  of 

January,    A.    D.    1882.      Attest:    , 

County  Clerk.    ,  Chairman  Board  of 

County  Commissioneis.    [County  Seal.]" 

Section  1  of  the  act  under  which  the  bonds 
were  issued  is  as  follows:  "Section  1.  It 
■ball  be  the  duty  of  the  county  commission- 
ers of  any  county  having  a  floating  indebted- 
ness exceeding  ten  thousand  dollars,  upon 
the  petition  of  fifty  of  the  electors  of  said 
counties  [county]  who  shall  have  paid  taxes 
upon  property  assessed  to  them  in  said  coun- 
ty in  tbe  preceding  year,  to  publish  for  the 
period  of  thirty  days,  in  a  newspaper  within 
said  county,  a  notice  requesting  the  holders 
of  the  warrants  of  such  county  to  submit,  in 
writing,  to  the  board  of  county  commission- 
eiB,  within  thirty  days  from  the  date  of  the 
first  publication  of  such  notice,  a  statement 
of  the  amount  of  the  warrants  of  such  county 
which  they  will  exchange,  at  par  and  accrued 
Interest,  for  the  bonds  of  such  county,  to  be 
issued  under  the  provisions  of  this  act,  tak- 
ing such  l)onds  at  par.  It  shall  be  the  duty 
of  such  board  of  county  commissioners,  at 
the  next  general  election  occurring  after  the 
expiration  of  thirty  days  from  tbe  date  of  the 
first  publication  of  the  notice  aforementioned, 
upon  the  petition  of  fifty  of  tbe  electors  of 
such  county,  who  shall  have  paid  taxes  upon 
property  assessed  to  them  in  said  county  in 
the  preceding  year,  to  submit  to  the  vote  of 
the  qualified  electors  of  such  county,  who 
shall  have  paid  taxes  on  property  assessed  to 
them  in  said  county  in  the  preceding  year, 
the  question  whether  the  board  of  county 
commissioners  shall  issue  bonds  of  such 
county,  under  the  provisions  of  this  act,  in 
exchange,  at  par,  for  the  warrants  of  such 
county,  issued  prior  to  the  date  of  the  first 
"publication  of  tbe  aforesaid  notice;  or  they 

•  may  submit  such  question  at  a'special  elec- 
tion, which  they  are  hereby  empowered  to 
call  for  that  purpose,  at  any  time  after  the 
expiration  of  thirty  days  from  the  date  of  tbe 
first  publication  of  the  notice  aforementioned, 
on  the  petition  of  Miy  qualified  electors  as 


af6resaid;  and  th^  shall  publish,  for  tbe 
period  of  at  least  thirty  days  immediately 
preceding  such  general  or  special  election,  in 
some  newspaper  published  within  such  coun- 
ty, a  notice  that  such  question  will  be  sub- 
mitted to  the  duly-qualified  electors  as  afore- 
said at  such  election.  The  county  treasurer 
of  such  county  shall  make  out  and  cause  to 
be  delivered  to  tbe  judges  of  election,  in  each 
election  precinct  in  the  county,  prior  to  the 
said  election,  a  certified  list  of  the  tax-payers 
in  such  county  who  shall  have  paid  taxes 
upon  property  assessed  to  them  in  suchcoun- 
ty  in  the  preceding  year;  and  no  person  shall 
vote  upon  the  question  of  tbe  funding  of  tbe 
county  indebtedness  unless  his  name  shall  ap- 
pear upon  snob  list,  nor  unless  he  shall  have 
paid  all  county  taxes  assessed  against  him  in 
such  county  in  the  preceding  year.  If  a  ma- 
jority of  the  votes  lawfully  cast  upon  the 
question  of  such  funding  of  the  county  in- 
debtedness shall  be  for  tbe  funding  of  such 
indebtedness,  the  board  of  county  commis- 
sioners may  issue  to  any  person  or  coywra- 
tion  holding  any  county  warrant  or  warrants, 
issued  prior  to  the  date  of  the  first  publication 
of  the  aforementioned  notice,  coupon  bonds 
of  such  county  in  exchange  therefor  at  par. 
No  bonds  shall  be  issued  of  less  denomination 
than  one  hundred  dollars,  and  if  issued  for  a 
greater  amount,  then  for  some  multiple  of 
that  sum,  and  the  rate  of  interest  shidi  not 
exceed  eight  per  cent,  per  annum.  The  in- 
terest to  be  p«id  semi-annually,  at  the  office 
of  the  county  treasurer,  or  In  the  city  of  New 
York,  at  the  option  of  the  holders  thereof. 
Such  bonds  to  be  payable  at  the  pleasure  of 
the  oounty,  after  ten  years  fi'om  the  date  of 
their  issuance,  but  absolutely  due  and  pay- 
able twenty  years  after  date  of  issue.  The 
whole  amount  of  bonds  issued  under  this  act 
shall  not  exceed  the  sum  of  the  county  in- 
debtedness at  the  date  of  the  first  publication 
of  the  aforementioned  notice,  and  the  amount 
shall  be  determined  by  the  county  commis- 
sioners, and  a  certificate  made  of  the  same,^ 
and  made  a  part  of  the  records  of  tbe  county;? 
and  any  bond  issued  Jn*excess  of  said  sum* 
shall  be  null  and  voi^(ia<d  all  bonds  issued 
under  the  provisions  of  this  act  shall  be  reg- 
istered in  the  office  of  the  state  auditor,  to 
whom  a  fee  of  ten  cents  shall  be  paid  for  re- 
cording each  bond." 

Nothing  is  better  settled  than  this  rule: 
that  the  purchaser  of  bonds  such  as  these 
is  held  to  know  the  constitutional  provisions 
and  the  statutory  restrictions  bearing  on  the 
question  of  the  authority  to  issue  them;  also 
the  recitals  of  the  bonds  he  buys;  while,  on 
the  other  band,  if  he  act  in  good  faith  and 
pay  value,  he  is  entitled  to  tbe  protection  of 
such  recitals  of  facts  as  tbe  bonds  may  con- 
tain. In  this  case  the  constitution  charges 
each  purchaser  with  knowledge  of  the  fact 
that,  as  to  all  counties  whose  assessed  valua- 
tion equals  S1,000,000,  there  is  a  maximum 
limit,  beyond  which  those  counties  can  in- 
cur no  further  indebtedness  under  any  possi- 
ble conditions,  provided  that,  in  caloulatiqc 
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that  limit,  debts  contracted  befora  the  adop- 
tion of  the  constitution  are  not  to  be  count- 
ed. The  statute,  on  the  other  hand,  charges 
the  purchaser  with  knowledge  of  the  fact 
that  the  county  commissioners  were  to  issue 
bonds,  at  par,  in  exchange  for  sucli  warrants 
of  the  county  as  were  themselves  issued  prior 
to  the  date  of  the  first  publication  of  the  no- 
tice provided  for;  that  the  only  limitation  on 
the  iBsue  of  bonds  in  the  statute  was  that  the 
bonds  should  not  exceed  In  amount  the  sum 
of  the  county  indebtedness  on  the  day  of  no- 
tice aforesaid;  that,  while  the  commissioners 
were  empowered  to  determine  the  amount  of 
such  Indebtedness,  yet  the  statute  does  not 
refer  that  board,  for  the  elements  of  its  com- 
pntation,  to  the  constitution  or  to  the  stand- 
ards prescribed  by  the  constitution,  but  leaves 
It  open  to  them,  without  departing  from  any 
direction  of  the  statute,  to  adopt  solely  the 
basis  of  the  county  warrants.  The  recitals 
of  the  bonds  were  merely  to  the  effect  that 
the  issue  was  "under,  and  by  virtue  of,  and 
In  fyll  compliance  with,"  the  statute;  "that 
all  the  provisions  and  requirements  of  said 
act  have  been  fully  complied  with  by  the 
proper  officers  in  the  issuing  of  this  bond ;" 
and  that  the  issuing  was  "authorized  by  a 
H  vote  of  a  majority  of  the  duly-qualifled  elect- 
Igors,"  etc., — no  express  reference  being  made 
*  to  the  constitution,  nor  any  statement  made 
that  the  constitutional  requirements  bad  been 
observed. 

There  Is  therefore  no  estoppel  as  to  the 
constitutional  question,  because  there  is  no 
recital  in  regard  to  it  Carroll  Co.  v.  Smith, 
111  U.  S.  556,  4  Sup.  Ct.  Rep.  589.  It  is 
true,  it  might  be  said,  that  inasmuch  as  the 
bonds  recite  that  all  the  requirements  of  the 
statute  had  been  fully  complied  with  by  the 
proper  ofiBcers,  and  inasmuch  as  one  of  those 
requirements  was  that  the  officers  should  de- 
termine the  amount  of  the  county  debt,  the 
Inference  is  fair  and  reasonable  that  the  stat- 
ate  meant  only  that  they  should  count  what 
was  a  just  and  actual  debt,  not  claims  that 
were  void,  and  therefore  no  debt ;  and  that 
the  recital  made  wm ->»  eftect  a  statement 
that  the  whole  mat^^kd  been  examined  by 
the  board,  and  thai 'diey  had  issued  bonds  for 
only  such  warrants  as  were  found  to  be  issued 
in  conformity  to  the  law,  the  whole  law, — 
fundamental  as  well  as  statute.  Waiving  the 
question  as  to  whether  such  a  conclusion, 
persuasive  as  it  might  be  in  other  aspects  of 
a  cause,  is  not  too  remote  and  indirect  for  the 
basis  of  an  estoppel,  the  avowed  object  of 
which  is  to  exclude  from  consideration  the 
truth,  still  how  could  the  case  be  any  better 
for  the  defendant  in  error?  Had  the  bond 
expressly  stated  that  the  board  canvassed  the 
debt,  and  found  the  same  to  be  binding  and 
valid  under  the  law  and  the  constitution,  and 
that  the  same  was  $500,000,  the  recital  would 
not  be  an  estoppel.  It  must  be  remembered 
that  these  bonds  show  on  their  face  an  issue 
of  $500,000.  In  the  case  of  Dixon  Co.  v. 
Field,  111  n.  S.  83,  92,  4  Sup.  Ct.  Rep.  819, 
*tkls  court  said:  "BecurrinK.  then,  to  a  con- 


aideratlon  of  the  recitals  in  the  bonds,  we  as 
sume,  for  the  purposes  of  this  argument,  that 
they  are  in  legal  effect  equivalent  to  a  repre- 
sentation or  warranty  or  certiflcate  on  the 
part  of  the  county  officers  that  everything 
necessary  by  law  to  he  done  has  been  done, 
and  every  fact  necessary  by  law  to  have  ex- 
isted did  exist,  to  make  the  bonds  lawful  and 
binding.  Of  course,  this  does  not  extend  to 
or  cover  matters  of  \&\f  All  parties  are 
equally  bound  to  know  the  law ;  and  a  certif- 
icate reciting  the  actual  facts,  and  thatthere-^ 
by  the  bonds  were  conformable  to  the  law." 
when, 'judicially  speaking,  they  are  not,  will* 
not  make  them  so,  nor  can  it  work  an  estop- 
pel upon  the  county  to  claim  the  protection 
of  the  law.  Otherwise  it  would  always  be  in 
the  power  of  a  municipal  body,  to  which 
power  was  denied,  to  usurp  the  forbidden  au- 
thority, by  declaring  tliat  its  assumption  was 
within  the  law.  This  would  be  the  clear  ex- 
ercise of  legislative  power,  and  would  sup- 
pose such  corporate  bodies  to  ho  superior  to 
the  law  itself." 

Now,  while  it  Is  true  that  the  bonds  show 
on  their  face  an  Issue  of  $500,000,  yet  it  is 
also  true  tliat  neither  the  constitution  nor  the 
statute  nor  the  bond  shows  the  amount  of 
the  valuation  of  the  county;  and  it  therefore 
might  be  said  that  for  tliis  reason,  and  nob> 
withstanding  the  purchaser's  knowledge  of 
the  limit,  and  his  knowledge  that  $500,000 
of  debt  was  incurred,  yet  he  might  not  tutve 
known  that  the  limit  had  been  exceeded,  b^ 
ing  ignorant  of  the  other  term  in  the  calcula- 
tion, that  of  the  amount  of  the  assessed  val- 
ues, and  tliat  the  recital  of  conformity,  mis- 
leading him,  would  operate  as  an  estoppeL 
This  question  is  settled  in  the  case  of  Dixon 
Co. V. Field,  supra.  Thecoarttheresay,  (page 
93,  4  Sup.  Ct.  Hep.  320:)  "If  the  fact  neces- 
sary to  the  existence  of  the  authority  was  by 
law  to  be  ascertained,  not  officially  by  theof- 
flcers  charged  with  the  execution  of  the  pow- 
er, but  by  reference  to  some  express  and  def- 
inite record  of  a  public  character,  then  the 
true  meaning  of  the  law  would  be  that  the 
authority  to  act  at  all  depended  upon  the  act- 
ual objective  existence  of  the  requisite  fact, 
as  shown  by  the  record,  and  not  upon  its  as- 
certainment and  determination  by  any  one; 
and  the  consequence  would  necessarily  fol- 
low, that  all  persons  claiming  under  the  ex- 
ercise of  such  a  power  might  be  put  to  proof 
of  the  fact  made  a  condition  of  its  lawfaJ^ 
ness,  notwithstanding  any  recitals  in  the  in- 
strument." "The  amount  of  the  bonds  is- 
sued was  known.  It  is  stated  in  the  recital 
itself.  It  was  $87,000.  The  holder  of  each 
bond  was  apprised  of  that  fact.  The  amount 
of  the  assessed  value  of  tlie  taxable  property 
in  the  county  is  not  stated;  but.  ea  vi  ter- 
mini,  it  was  ascertainable  in  one  way  only,^ 
and  that  was  by  reference  to  the  assessment* 
itself,  a  public  record  equally*accessible  to  all* 
intending  purchasers  of  bonds,  as  well  as  to 
the  county  officers.  This  being  known,  the 
ratio  between  the  two  amounts  was  flxed  by 
an  aiithmetical  calculation.    No  recital  in- 
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Tolving  the  amount  of  the  assessed  taxable 
Taluation  of  the  propeity  to  be  taxed  for  the 
payment  of  the  bonds  can  take  the  place  of 
the  assessment  itself,  for  it  ia  the  amount  as 
fixed  by  reference  to  that  record  that  Is  made 
by  the  constitution  the  standard  for  measur- 
ing the  limit  of  the  municipal  power.  Noth- 
ing  in  the  way  of  inquiry,  ascertainment,  or 
determination  as  to  that  fact  is  submitted  to 
the  county  ofiScers.  They  are  bound,  it  is 
trae,  to  learn  from  the  assessment  what  the 
limit  upon  their  authority  is,  as  a  necessary 
preliminary  in  the  exercise  of  their  functions 
and  the  performance  of  their  duty;  but  the 
infoimation  is  for  themselves  alone.  All  the 
world  besides  must  have  it  from  the  same 
sonroe,  and  for  themselves.  The  fact,  as  it 
is  recorded  in  the  assessment  itself,  is  extrin- 
sic and  proves  itself  by  inspection,  and  con- 
cludes all  determinations  that  contradict  it." 
To  the  suggestion  that  the  purchaser  was 
not  chargeable  with  knowledge  of  the  fact 
that  the  maximum  of  12  mills  on  the  dollar 
bad  been  exceeded — for  the  $500,000  of  debt 
ascertained  to  be  due  on  the  day  of  notice, 
and  for  which  bonds  were  issued,  might  have 
been  partly  or  wholly  created  before  the  con- 
stitution was  adopted,  and  therefore  be  ex- 
cluded from  the  rule  by  the  very  terms  of  the 
constitution  itself — there  are  two  decisive 
answers :  First,  the  bill  of  exceptions  shows 
that  the  debt  was  not  so  created,  either  in 
whole  or  in  part;  second,  the  defendant  in 
error  is  not  entitled  to  an  estoppel,  even  if 
such  an  inference  might  have  been  drawn 
from  the  recital  of  conformity.  The  cases 
just  cited  show  that  the  records  are  the  only 
source  of  information.  The  question  here  is 
distinguishable  from  that  in  the  cases  relied 
on  by  counsel  for  defendant  in  error.  In  this 
case  the  standard  of  validity  is  created  by  the 
constitution.  In  that  standard  two  factors 
are  to  be  considered, — one  the  amount  of  as- 

Jsessed  value,  and  the  other  the  ratio  between 
that  assessed  value  and  the  debt  proposed. 
•  These  being 'exactions  of  the  constitution 
itself,  it  is  not  within  the  power  of  a  legisla- 
ture to  dispense  with  them,  either  directly  or 
indirectly,  by  the  creation  of  a  ministerial 
commission  whose  finding  shall  be  taken  in 
lieu  of  the  facts.  In  the  case  of  Sherman 
Co.  V.  Simonds,  109  U.  S.  735, 3  Sup.  Ct.  Rep. 
502,  and  others  like  it,  the  question  was  one 
of  estoppel,  as  against  an  exaction  imposed 
by  the  legislature;  and  the  holding  was  that 
the  legislature,  being  the  source  of  exaction, 
had  created  a  board  authorized  to  determine 
whether  its  exaction  had  been  complied  with, 
and  that  its  finding  was  conclusive  to  a  bona 
fide  purchaser.  So,  also,  in  Oregon  v.  Jen- 
nings, 119  U.  S.  74,  7  Sup.  Ct.  Itep.  124,  the 
condition  violated  was  not  one  imposed  by 
the  constitution,  but  one  fixed  by  the  sub- 
scription contract  of  the  people.  For  these 
reasons,  and  under  the  stipulation  above  re- 
cited, the  judgment  of  the  court  below  is  re- 
versed, and  the  case  is  remanded  to  that 
court,  with  a  direction  to  enter  Judgment  for 
the  defendant. 

T.9B.0.— 42 


(inu.  S.M) 
United  States  «.  Davis. 

Same  v.  Schofield. 

(May  18, 1889.) 
AppEAii — From  District  ConBT — Claiw  Cases. 
By  act  Cong.  March  8,  1SS7,  the  district  court 
is  given  concurrent  jurisdiction  with  the  court 
of  claims  "where  the  amount  of  the  claim  does 
not  exceed  $1,000, "  and  the  same  right  of  appeal 
is  given  to  the  plaintiff  or  the  United  States  as 
"now  reserved  in  the  statutes  of  the  United 
States  in  that  behalf  made. "  Rev.  St.  %  707,  pro- 
vides that  "an  appeal  to  the  supreme  court  shall 
be  allowed,  on  benalt  of  the  United  States,  from 
all  judgments  of  the  court  of  claims  adverse  to 
the  United  States. "  £eid,  that  an  appeal  lies 
on  behalf  of  the  United  States  from  a  judgment 
wainst  it  in  the  distriot  court  under  the  act  of 
Maroh  8, 1887,  though  the  amount  is  only  (25  and 
costs. 

Appeals  from  the  District  Court  of  the 
United  States  for  the  District  of  Maryland. 

On  motions  to  dismiss  appeals. 

Asst.  AUy.  Qen.  Howard,  for  appellants. 
C.  C.  Lancaster,  for  appellees. 

FtTLLEB,  G.  J.  On  the  3d  of  March,  1887, 
an  act  of  congress  was  approved,  entitled 
"An  act  to  provide  for  the  bringing  of  suits 
against  the  government  of  the  United  States," 
(24  St.  505,)  of  which  the  first,  second,  ninth, 
and  tenth  sections  are  as  follows: 

"That  the  court  of  claims  shall  have  juris- 
diction to  hear  and  determine  the  following 
matters:  First.  All  claims  founded  upon  the 
constitution  of  the  United  States  or  any  law 
of  congress,  except  for  pensions,  or  upon  any 
regulation  of  an  executive  department,  or  up- 
on any  contract,  expressed  or  implied,  with|j 
the  government  of'the  United  States,  or  for* 
damages,  liquidated  or  unliquidated,  in  cases 
not  so  unding  in  tort,  in  respect  of  which  claims 
the  party  would  be  entitled  to  redress  against 
the  United  States  either  in  a  court  of  law. 
equity,  or  admiralty  if  the  United  States  were 
suable:  provided,  however,  that  nothing  in 
this  section  shall  be  construed  as  giving  to 
either  of  the  courts  herein  mentioned  juris- 
diction to  hear  and  determine  claims  growing 
out  of  the  late  civil  war,  and  commonly 
known  as  *  war  claims,'  or  to  hear  and  deter, 
mine  other  claims,  which  have  heretofore 
been  rejected  or  reported  on  adversely  by  any 
court,  department,  or  commission  authorized 
to  hear  and  determine  the  same.  Second, 
All  set-offs,  counter-claims,  claims  for  dam- 
ages, whether  liquidated  ur  unliquidated,  or 
other  demands  whatsoever  on  the  part  of  the 
government  of  the  United  States  against  any 
claimant  against  the  government  in  said 
court:  provided,  that  no  suit  against  the  gov- 
ernment of  the  United  States  shall  be  al- 
lowed under  this  act  unless  the  same  shall 
have  been  brought  within  six  years  after  the 
right  accrued  for  which  the  claim  is  made. 

"Sec.  2.  That  the  district  courts  of  the 
United  States  shall  have  concurrent  jurisdic- 
tion with  the  court  of  claims  as  to  all  matters 
named  in  the  preceding  section  where  the 
amount  of  the  claim  does  not  exceed  one 
thousand  dollars,  and  the  circuit  courts  of 
the  United  States  shall  have  such  concurrent 
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Jarisdictton  In  all  eases  where  the  amoant  of 
such  claim  exceeds  one  thousand  dollars  and 
does  not  exceed  ten  thousand  dollars.  All 
causes  brought  and  tried  under  the  provis- 
ions of  this  act  shall  be  tried  bj  the  court 
without  a  jury." 

"Sec.  9.  That  the  plaintiff  or  the  United 
States,  in  any  suit  brought  under  the  provis- 
ions of  this  act,  shall  have  the  same  rights  of 
appeal  or  writ  of  error  as  are  now  reserved 
in  the  statutes  of  the  United  States  in  that 
behalf  made,  and  upon  the  conditions  and 
limitations  therein  contained.  The  modes  of 
procedure  in  claiming  and  perfecting  an  ap- 
peal or  writ  of  error  shall  conform  in  all  re- 
spects, and  as  near  as  may  be,  to  the  statutes 
and  rules  of  court  governing  appeals  and 

*  writs  of  error  in  lilce  causes. 

•  •  "Sec.  10.  That  when  the  findings  of  fact 
and  the  law  applicable  thereto  have  been  flied 
in  any  case,  as  provided  in  section  six  of  this 
act,  and  the  judgment  or  decree  is  adverse  to 
the  government,  it  shall  be  the  duty  of  the 
district  attorney  to  transmit  to  the  attorney 
general  of  the  United  States  certified  copies 
of  all  the  papers  filed  in  the  cause,  with  a 
transcript  of  the  testimony  taken,  the  writ- 
ten findings  of  the  court,  and  his  written 
opinion  as  to  the  same;  whereupon  the  attor- 
ney general  shall  determine  and  direct  wheth- 
er an  appeal  or  writ  of  error  shall  be  taken 
or  not;  and,  when  so  directed,  the  district  at- 
torney shall  cause  an  appeal  or  writ  of  error 
to  be  perfected  in  acooidance  with  the  terms 
of  the  statutes  and  rules  of  practice  govern* 
ing  the  same:  provided,  that  no  appeal  or 
writ  of  error  shall  be  allowed  after  six  months 
from  the  judgment  or  decree  in  snch  suit. 
From  the  date  of  such  final  judgment  or  de- 
cree interest  shall  be  computed  thereon  at  the 
rate  of  four  per  centum  per  annum,  until  the 
time  when  an  appropriation  is  made  for  the 
payment  of  the  judgment  or  decree." 

Under  that  act  Schofield  filed  bis  petition 
against  the  United  States  in  the  district  court 
of  the  United  States  for  the  district  of  Mary- 
land August  20,  1887,  and  judgment  was 
rendered  in  his  favor  on  the  6th  day  of  Oc- 
tober, 1887,  in  the  sum  of  925  and  coets.  On 
the  16th  day  of  January,  1888,  an  appeal  was 
prayed  by  the  United  States  to  this  court  and 
allowed,  and  the  transcript  filed  in  the  clerk's 
office  October  27, 1888.  Davis  filed  bis  peti- 
tion in  the  same  court  September  2,  1887( 
and  recovered  judgment  November  18, 1887. 
in  the  sum  of  825  and  costs,  from  which  an 
appeal  was  prayed  to  this  court  January  16, 
1888.  and  the  transcript  filed  in  the  clerk's 
office  October  27, 1888.  A  motion  to  dismiss 
is  filed  in  each  of  these  cases  on  behalf  of  the 
appellees,  respectively,  upon  the  ground  that 
an  appeal  will  not  lie  to  this  court  from  a 
district  court  performing  the  appropriate 
duty  of  a  district  court,  and  that  this  court 
has  not  jurisdiction  to  re-examine  judgments 
of  circuit  or  district  courts  since  the  act  of 
S  February  16, 1875,  (18  St.  816,)  in  snch  ac- 
■  tions,  unless  the  matter  in*dispute  shall  ex- 
ceed the  sum  or  value  of  fSiOOO.  exclusive  of 


costs,  and  "that  the  United  States  are  not  en- 
titled to  a  writ  of  error  or  appeal  if  the  same 
remedy  would  not  be  afforded  under  similar 
circumstances  to  a  private  party."  By  the 
act  under  which  these  suits  were  brought  the 
district  court  was  given  concurrent  juris- 
diction with  the  court  of  claims  as  to  mat- 
ters of  which  that  court  had  jurisdiction. 
"  where  the  amount  of  the  claim  does  not  ex- 
ceed one  thousand  dollars,"  and  the  same 
right  of  appeal  was  given  to  the  plaintiff  or 
the  United  States  as  "now  reserved  in  the 
statutes  of  the  United  Stales  in  that  behalf 
made. "  Section  707  of  the  Bevised  Statutes 
reads:  "Anappealtothesupremeoourtshall 
be  allowed,  on  l>ehalf  of  the  United  States, 
from  all  judgments  of  the  court  of  claims  ad- 
verse to  the  United  States,  and  on  behalf  of 
the  plaintiff  in  any  case  where  the  amoant  in 
controversy  exceeds  three  thousand  dollars, 
or  where  bis  claim  is  forfeited  to  the  United 
States  by  the  judgment  of  said  court,  as  pro- 
vided in  section  one  thousand  and  eigh^- 
nine."  By  section  708  such  appeals  must  be 
taken  within  90  days  after  the  judgment  ts 
rendered,  but  this  period  is  enlarged  to  6 
months  by  section  10  of  the  act  in  question. 
Inasmuch  as  the  object  of  the  latter  act  was 
to  enable  the  district  and  circuit  courts  to  ex- 
ercise concurrent  jurisdiction  with  the  oonit 
of  claims  in  respect  to  suits  against  the 
United  States,  as  therein  provided,  in  oar 
judgment  the  right  of  appeal  reserved  to  the 
government  "in  the  statutes  of  the  United 
States  in  that  behalf  made,"  before  the  en- 
actment of  this  act.  was  the  right  of  appeal 
reserved  in  the  statutes  relating  to  the  oontt 
of  claims,  and,  as  that  right  could  be  exer- 
cised by  the  United  States  in  the  instance  of 
any  judgment  of  the  court  of  claims  adverse 
to  the  United  States,  it  follows  that  the  same 
right  can  be  exercised  by  the  United  States 
in  any  case  of  the  prosecution  of  a  claim  in 
the  district  or  circuit  courts  of  the  United 
States  under  said  act.  The  result  is  that  the 
motions  to  dismiss  in  these  cases  must  be 
overruled. 


FowLB  et  al.  v. 


(m  u.  s. 
Fare  et  al. 


(May  18, 1889.) 

L  CoKTBAcrrs— RssTRAniT  or  Tsadb. 

An  assignment  for  a  valuable  oonstdetatloii, 
by  the  proprietor  of  a  secret  medicinal  compound, 
01  the  ezdusive  right  to  manufacture  ana  sell  It 
in  certain  states  and  territories,  with  a  covenant 
by  the  assignor  not  to  ma&nfactare  or  sell  tbe 
article  In  such  territory,  and  a  covenant  by  the 
assignees  not  to  manuncture  or  sell  it  in  other 
territory,  is  not  contrary  to  public  policy,  as  be- 
ing in  restraint  of  trade. 

2.  Same— AcnoHB— EviDBNCs. 

In  an  action  a^^ainst  the  assignees  tor  selling 
tbe  preparation  in  other  territory  in  which  the 
ezclasive  right  bad  been  assigned  to  complain- 
ants, and  for  selling  in  territory  in  which  de- 
fendants had  assigned  all  their  right  to  oom- 
Slainants,  with  covenants  not  to  sell  there,  one 
efendant,  as  a  witness  for  complainants,  ad- 
mitted several  shipments  to  places  in  oomi^ain- 
ants*  territory,  and  there  was  evidence  of  other 
shipments  by  defendants  to  plaoes  in  snoh  terri- 
tory for  the  general  purposes  of  sale  thara 
For  several  vears  defendainta  bad  shipped  the 


Digitized  by 


Google 


70WLE  e.  PABK. 


659 


•rtlala  to  »  plaM  In  eomplalnute'  torritory  on 
tti«  order  of  a  correspondent  ia  defendants' 
:eriftor7,  and  deducted  from  tba  price  the 
amount  of  the  freight  to  the  place  of  destina- 
tion. One  of  the  defendants  testified  that  they 
kept  the  article  in  stock  for  sale  on  account  of 
the  correspondent,  and  that  he  did  not  know 
whether,  when  charged  to  the  correspondent, 
the  article  was  shipped  to  him  or  to  others. 
Witness  identified  the  entxy  of  one  shipment; 
knew  the  average  amount  of  fireight  which, 
when  deducted  from  the  price,  left  substantially 
the  amount  received  by  the  correspondent  on  the 
ahipments,  and  lay  him  paid  to  defendants:  and 
witness  admitted  several  charges  against  the 
correspondent  in  defendants'  books,  agreeing  in 
dates  and  amounts  with  the  shipments.  Com- 
plainants made  objection  to  the  sales  in  their 
territory,  but  defendants  paid  no  attention  to  it 
No  testimony  was  given  for  defendants.  Held 
•nffiotent  evidence  of  sales,  or  the  promotion  of 
sales,  by  defendants  in  complainants'  territory, 
or  of  sales  to  those  by  whom  it  was  to  be  sold 
there  to  defendants'  knowledge. 

Appeal  from  the  Gircait  Court  of  the 
United  States  for  the  Southern  District  of 
Ohio. 

Setb  A.  Fowle  and  Horace  S.  Fowle,  citi- 
sens  of  Massachusetts,  filed  their  bill  of  com- 
plaint against  John  D.  Park,  Ambro  B.  Park, 
and  Godfrey  F.  Park,  citizens  of  Ohio,  in  the 
circuit  court  of  the  United  States  for  the 
Southern  district  of  Ohio,  on  the  28th  day  of 
Ifarcb,  A.  D.  1884,  alleging  that  in  1844  one 
Lewis  Williams,  of  Philadelphia,  "prepared, 
invented,  and  compounded  a  certain  medici- 
nal preparation  of  great  and  substantial 
yalue,  for  certain  complaints  and  diseases, 
and  assigned  and  adopted  the  name  therefor 
of  •  Wistar's  Balsam  of  Wild  Cherry,'  he  be- 
ing then  the  sole  proprieior,  and  alone  hav- 
ing knowledge  of  the  nature  and  ingredients 
f>f  said  preparation;"  that  in  May,  1844, 
Williams  "sold,  assigned,  and  transferred, 
for  valuable  compensation  to  him  paid,  to  one 
g  Isaac  Butts,  of  the  state  of  New  York,  said 
*  preparation,  and  a'full  and  true  copy  of  the 
receipt  for  preparing  the  same,  under  the 
name  of  *  Wistar's  Balsam  of  Wild  Cherry,' 
with  the  sole  and  exclusive  right  to  manu- 
facture and  sell  the  said  medicine  under  said 
name  or  otherwise,  in  certain  enumerated 
states,  counties,"  etc.;  that  in  March.  1845, 
said  Isaac  Butts,  "for  and  in  consideration 
of  a  large  sum  of  money  to  him  paid  by  Beth 
"W  Fowle,"  sold,  conveyed,  and  transferred 
to  Fowle,  his  heirs,  assigns,  and  personal 
zepreeentatives,  "all  his  right,  title,  and  in- 
terest In  and  to  said  preparation  or  medicine, 
and  said  receipt,  with  a  true  copy  thereof, 
irith  the  sole  and  exclusive  right  to  manu- 
facture, sell,  and  cause  to  be  sold,  the  said 
medicine  in  the  states,  provinces,  and  coun- 
ties above  named,  as  included  In  said  trans- 
fer by  Lewis  Wiiliams  to  the  said  Isaac 
Butts ;"  that  at  the  time  of  said  transfer,  and 
as  a  condition  thereof,  and  part  of  the  con- 
sideration therefor,  Fowle  agreed  "that 
neither  he  nor  his  personal  representatives 
or  assigns  would  sell,  cause  to  be  sold,  or 
establish  agencies  for,  or  be  concerned  in  the 
■ale  of,  said  balsam  in  any  part  of  the  United 
States,  except  those  named  in  said  transfer 
by  Lewis  Williams,  and  that  neither  he  nor 


they  would  sell,  or  cause  to  be  sold,  said  bal- 
sam anywhere  for  a  less  sum  than  seven  dol- 
lars and  20-100  of  a  dollar  (87.20)  net  for 
each  and  every  dozen  sold,  or  caused  to  be 
sold,  except  to  agents  for  a  whole  state  or 
territory,  in  which  case  such  agent  should 
not  sell  lielow  said  rate;"  that  all  the  rights 
thus  acquired  by  Fowle  passed  to  the  plain- 
tiffs by  purchase  and  inheritance;  that 
Fowle  and  plaintiffs,  as  successors,  "have 
continued  to  manufacture  from  said  recipe 
and  sell  said  balsam  under  said  name  from  the 
year  1845.  in  large  quantities,  up  to  the  pres- 
ent time,  throughout  said  territory,  and  not 
elsewhere,  except  west  of  the  ridge  of  the 
Bocky  mountains,  as  hereinafter  stated,"  but 
have  not  sold  below  the  stipulated  price,  and 
have  expended  great  sums  in  establishing 
and  increasing  the  business,  and  built  up  a 
a  large  trade  and  good-will  in  connection 
with  the  name  "Wistar's  Balsam  of  Wild 
Cherry,"  by  which  name  their  manufacture 
of  said  medicine  has  l>ecome  largely  known, 
— ^they  and  the  defendants  herein  being  the 
only  manufacturers  thereof  on  the  continent,a 
and  being  the  only  parties  except 'Lucy  A.? 
S.  Fowle,  widow  of  said  Seth  W.  Fowle, 
now  having  knowledge  of  the  secret  of  its 
preparation;  that  about  1845  Williams  dis- 
closed the  secret  and  mode  of  this  preparation 
to  Sanford  and  Park,  and  transferred  to  them 
a  similar  right  to  that  given  Butts  to  man- 
ufacture and  sell  said  preparation  "in  certain 
parts  of  the  then  United  States  lying  west 
of  the  territory  included  as  aforesaid  in  said 
transfer  to  Seth  W.  Fowle," — ^they  agreeing 
not  to  sell  on  the  territory  of  Butts,  and  the 
right  so  acquired  by  Sanford  and  Park  sub- 
sequently passed  to  the  defendant  John  D. 
Park,  and  the  other  defendants  liecame  in- 
terested therein  through  him;  "that  between 
the  years  1849  and  1864.  the  portion  of 
country  between  the  Bocky  mountains  and 
the  Paciflc  having  become  largely  a  part  of 
the  United  States,  the  said  Seth  W.  Fowle 
and  the  said  John  D.  Park  both  sold  small 
quantities  of  said  Wistar's  Balsam  of  Wild 
Cherry  for  some  time  in  said  territory  In 
competition;"  "that  in  1864  said  parties  en- 
tered into  a  contract  whereby  it  was  agreed 
that  the  said  Seth  W.  Fowle  should  have  en- 
tire control  of  such  sales  in  said  territory 
west  of  the  ridge  of  the  Bocky  mountains 
free  of  all  competition  on  the  part  of  said 
John  D.  Park,  the  latter  being  paid  a  valua- 
ble consideration  therefor  by  the  said  Fowle; 
that  this  arrangement  'lontinued  until  after 
the  death  of  the  said  Fowle,  in  A.  D.  1867, 
and  until  on  or  about  1869.  when  the  same 
terminated;"  that  in  1869  John  D.  Park  en- 
tered into  an  agreement  with  Seth  A.  Fowle, 
one  of  the  complainants,  and  Lucy  A.  S. 
Fowle,  whereby,  in  consideration  of  $5,000. 
he  sold  and  transferred  to  them,  their  legal 
representatives  and  assigns,  all  interest  in, 
or  right  to,  the  sale  of  said  medicine  west  of 
the  Rocky  mountains,  and  also  all  interest 
in  or  right  to  the  good-will  of  selling  said 
balsam  in  said  territory,  and  in  the  trade- 
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mark  on  the  labels,  bottles,  wrappers,  and 
packages  containing  aaid  medicine,  and  in 
carrying  on  the  business  tlierein, — said  Park 
covenanting  "for  himself,  his  assigns  and 
representatives,  in  said  agreement,  that  the 
flaid  Setii  A.  and  Lucy  A.  S.  Fowle  and  their 
assigns  should  have  and  enjoy  the  sole  and 
«xclu3ive  right  of  selling  said  medicine 
within  said  limits,"  "free  from  any  corape- 
gtition  or  interference  by  him  or  any  one 

*  nnder  him,  or  by  bis'anthority,  permission, 
or  aid,  either  directly  or  indirectly,"  etc.; 
that  in  1872  complainants  acquired  all  the 
rights  of  Lucy  A.  S.  Fowle  in  said  contract 
of  1869  with  said  John  D.  Park;  that  the  co- 
partners of  said  John  D.  Park,  defendants 
herein,  "derived  all  their  interest  in  and 
right  to  the  manufacture  and  sale  of  said 
b&am  since  the  execution  of  said  contract 
of  1869  from  said  John  D.  Park,  and  with 
full  knowledge  and  subject  thereto;"  that 
the  defendants,  and  each  of  them,  have  failed 
to  comply  with  tlie  contract  between  Will- 
iams and  Sanford  and  Park,  in  that  they 
have  for  10  years  last  past  sold,  and  caused 
to  be  sold,  and  sold  with  knowledge  or  rea- 
son to  know  that  the  same  was  to  be  resold, 
said  balsam  in  the  territory  comprised  in  the 
transfer  to  Butts,  in  large  quantities,  in  com- 
petition with  complainants'  trade,  and  have 
sold  there  and  elsewhere  at  a  less  price  than 
seven  dollars  per  dozen,  and  have  sold  and 
caused  to  be  sold  said  balsam  in  the  territory 
described  in  the  contract  of  1869  with  John 
D.  Park,  and  at  a  lower  price  than  seven  dol- 
lars; and  that  complainants  had  gone  to  large 
expense  on  the  faith  of  tliat  contract,  and 
built  up  a  large  and  valuable  trade  through- 
out the  entire  Pacific  coast,  with  which  de- 
fendants are  interfering,  and  injuring  and 
damaging  complainants,  as  well  as  interfer- 
ing with  their  business  east  of  the  Allegheny 
mountains.  The  bill,  waiving  an  oath,  prays 
for  answers,  an  injunction,  and  an  account- 
ing. 

The  defendants  admit  in  their  answer  the 
invention  of  the  medicinal  preparation,  and 
its  name,  and  the  sale  by  Williams  to  Butts, 
and  by  Butts  to  Seth  A.  Fowle,  and  the  sale 
by  Williams  to  Sanford  and  Park,  which  the 
defendants  say  was  made  the  year  before  the 
sale  to  Fowle;  and  that  John  D.  Park  pur- 
chased the  rights  of  Sanford  and  Park.  They 
call  for  a  production  of  the  agreement  in 
1864  between  Seth  W.  Fowle  and  John  D. 
JPark;  they  deny  that  they  have  sold  any  of 
the  balsam  in  the  territory  transferred  to 
Butts;  they  deny  the  sale  of  any  balsam  by 
them  within  the  territory  west  of  the  Rocky 
mountains  named  in  the  contract  with  John 
D.  Park;  and  deny  that  they  ever  sold  the 
balsam  anywhere  at  less  than  seven  dollars 
per  dozen.  They  add  to  their  answer  aver- 
M  ments,  by  way  of  cross-bili,  in  which  they 

•  state'their  exclusive  right  to  manufacture 
and  sell  the  balsam  in  those  parts  of  the 
United  States  lying  west  of  the  territory  in- 
cluded in  the  sale  from  Williams  to  Butts,  as 
well  as  those  states  and  counties  named  in 


the  transfer  of  Williams  to  Sanford  and  Park, 
and  assert  that  the  Fowles,  by  putting  up 
the  medicine  in  packages  containing  less 
than  eight  liquid  ounces,  are  selling  the  same 
for  less  than  one-half  of  $7.20,  and  therefore 
the  medicines  of  Fowle  &  Son  are  sought 
for  by  dealers  selling  medicine  in  defend- 
ants' territory,  who  buy  and  resell  the  same 
to  defendants'  injury.  They  pray  for  an- 
swers, an  oath  not  being  waived,  and  that 
complainants  may  be  enjoined  from  putting 
up  for  sale  said  medicine  in  packages  of  less 
size  than  those  in  use  on  the  1st  day  of  ^ 
March,  1845,  the  date  of  the  contract  be- 
tween Butts  and  Fowle,  and  from  selling 
packages  of  said  medicine  of  whatever  quan- 
tity at  a  less  price  than  07.20  per  dozen,  and 
for  damages. 

Complainants  filed  a  replication  to  defend- 
ants' answer,  and  an  answer  under  oath  to 
their  cross-bill,  denying  the  assertion  of  the 
defendants  that  they  had  the  exclusive  right 
to  manufacture  and  sell  in  all  the  territory  of 
the  United  States  lying  west  of  that  included 
in  the  sale  and  transfer  from  Williams  to 
Butts,  and  averring  that  defendants  had  no 
right  to  manufacture  or  sell  in  any  of  the  ter- 
ritory west  of  the  ridge  of  the  Rocky  moun- 
tains. They  say  that  no  size  of  package  was 
stipulated  for  in  the  contract  between  Fowle 
and  Butts,  and  that  the  object  of  the  stipula- 
tion was  that  the  medicine  should  not  he 
sold  at  a  lower  proportional  rate  than  $7.20 
for  ten  ounces,  and  that  they  have  never 
sold  at  any  less  rate;  that  they  have  used  a 
smaller  size  of  bottle,  holding  only  four 
liquid  ounces,  but  the  lowest  net  price  they 
ever  charged  for  them  has  been  at  the  rate  at 
nine  dollars  per  dozen  bottles  of  ten  ounces; 
and  that  no  sales  thereof  have  ever  been 
made  by  them  within  the  tei'ritory  embraced 
in  the  contract  between  Williams  and  San- 
ford and  Park,  and  such  sales  as  have  been 
made  were  made  with  full  notice  to  defend- 
ants, with  description  and  sample  of  bottle, 
and  without  objection;  and  they  deny  all  in- 
jury to  defendants.  To  this  answer  replio 
tion  was  duly  filed.  3 

•The  cause  having  been  brought  on  tonfi 
hearing,  the  agreement  between  Lewis  Will- 
iams and  Benjamin  F.  Sanford  and  John  D. 
Park,  dated  May  1,  1844;  the  agreement  bA> 
tween  Williams  and  Butts,  dated  May  20, 
1844;  the  agreement  between  Butts  and 
Fowle,  dated  March  1,  1845;  the  agreement 
between  Fowle  and  Park,  dated  December 
16,  1863;  the  agreement  between  John  D. 
Park  and  Seth  A.  Fowle  and  Lucy  Ann  S. 
Fowle,  dated  November  17,  1869;  the  re- 
lease of  Lucy  Ann  S.  Fowle  to  Seth  A. 
Fowle,  January  1,  1873;  as  well  as  various 
letters  of  Fowle  &  Son  in  1877  and  1878,  to 
Park  &  Sons,  and  a  letter  from  Park  &  Sons 
to  Fowle  &  Son,  in  1877;  sundry  invoices, 
bills,  etc., — were  put  in  evidence,  together 
with  the  testimony  of  several  witnesses  bear- 
ing upon  the  question  of  sales  by  or  with  the 
knowledge  of  Park  &  Sons  in  the  territory 
claimed  by  Fowle  &  Son.    The  court  found 
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"that  the  complainants  are  not  entitled  to 
the  relief  prayed  in  their  said  bill  of  cotn- 
plaint,"  and  thereupon  dismissed  complain- 
ants' bill  at  their  costs,  and  the  cross-bill  of 
respondents  at  their  costs,  from  which  de- 
cree complainants  prosecuted  this  appeal. 

A.  H.  MeOuffey  and  H.  A.  Morrill,  for 
appellants. 

Mr.  Chief  justice  rtJi,i-ER,  after  stating 
the  facts  as  above,  delivered  the  opinion  of 
the  court. 

No  question  arises  In  respect  to  the  sale 
and  transfer  by  Williams  to  Butts,  and  by 
Butts  to  Seth  W.  Fowle,  and  the  acquisition 
>by  complainants  of  all  the  right,  title,  and 
Interest  of  the  latter,  nor  as  to  the  sale  by 
Williams  to  Sanford  and  Park,  and  the  pas- 
fiage  of  the  title.  Interest,  and  rights  of  San- 
Xord  and  Pai-k  to  Park,  and  through  bim  to 
his  coklefendanta;  and  the  agreement  be- 
tween Park  and  Fowle  &  Son,  as  to  the  ter- 
ritory west  of  the  Rocky  mountains,  is  pro- 
duced, and  sustains  the  averments  of  the  bill 
Jin  that  regard.  By  the  contract  between 
•  Williams  and  Sanford  and  Park,*Williams, 
in  consideration  of  the  payment  of  92,500  by 
Sanford  and  Park,  and  the  covenants  entered 
Into  on  their  part,  sold  and  transferred  to 
Sanford  and  Park  a  trae  copy  of  the  recipe 
need  in  preparing  said  Balsam  of  Wild  Cher- 
ry, together  with  the  sole  right  to  manufact- 
ure and  sell  said  medicine  in  Ohio,  Indi- 
ana, Illinois,  Kentucky,  Tennessee.  Missouri, 
Midiigan,  Arkansas,  Mississippi.  Alabama. 
Louisiana,  and  all  the  territory  lying  west  of 
those  states,  together  with  certain  counties 
in  the  state  of  Virginia  and  certain  coantlea 
in  the  state  of  Pennsylvania,  and  Sanford 
and  Park  covenanted  and  agreed  to  pay 
$2,500  and  $4,764  for  medicine  consigned  to 
them  for  sale;  and  also  "that  they  will  not 
sell,  or  cause  to  be  sold,  or  establish  agencies 
for  the  sale  of.  said  balsam  in  any  part  of  the 
United  States,  except  in  the  states  and  terri- 
tories herein  granted  to  them;  and  also  that 
they  (the  said  Sanford  and  Park)  will  not 
sell,  or  cause  any  of  said  medicine  to  be  sold, 
at  less  price  than  seven  dollars  for  each  and 
every  dozen,  except  to  such  persons  as  shaU 
become  their  agents  for  a  whole  state  or  ter- 
ritory; and,  in  uU  cases  where  such  agencies 
are  granted,  they  also  promise  and  agree  to 
take  from  such  agents  an  agreement,  with  a 
sufficient  guaranty  or  penalty,  that  no  sales 
of  said  medicine  shall  be  made  at  a  less  price 
than  that  above  named;"  and  Williams  cov- 
enanted and  agreed  that  he  would  not  "man- 
ufacture, sell,  or  cause  to  be  sold,  any  of  said 
medicines  within  the  territory  herein  granted 
to  the  said  Sanford  and  Park,  or  any  medi- 
cines under  a  different  name,  prepared  from 
the  same  recipe  used  in  preparing  said  bal- 
sam, or  in  any  other  form  purporting  to  be 
an  improvement  on  the  said  medicine,"  it 
being  provided  "that  the  said  Sanford  and 
Park  shall  not  make  known  to  any  person 
the  ingredients  employed  or  manner  of  pre- 
paring said  medicines."    By  a  similar  agree- 


ment Williams  sold  and  transferred  to  Butts 
the  recipe  and  the  sole  right  to  manufacture 
and  sell  said  medicine  in  the  six  New  Eng- 
land states;  also  in  the  states  of  New  York, 
New  Jersey,  Delaware,  Maryland,  North  and 
South  Carolina,  District  of  Columbia,  and 
British  America,  and  certain  counties  in  the 
states  of  Pennsylvania  and  Virginia,  for§ 
$4,000,  and  $8,661*for  medicine  consigned  to* 
him,  the  parties  covenanting  as  in  the  agree- 
ment with  Sanford  and  Park.  The  contract 
between  Butts  and  Fowle  was  similar  in 
terms,  the  money  consideration  being  $29,- 
500,  and  some  accounts,  a  stock  of  drugs,  and 
some  apparatus  and  stereotype  plates  being 
included  in  the  purchasa 

By  the  agreement  between  John  D.  Park 
and  Seth  A.  Fowle  and  Lucy  Ann  S.  Fowle, 
Park,  in  consideration  of  $5,000,  sold,  as- 
signed, transferred,  and  conveyed  to  said  Seth 
A.  and  Lucy  Ann  S.  Fowle  all  his  "right,  title, 
interest,  and  claim  in  and  to  the  property  or 
proprietary  right  or  franchise  of  the  medicine 
or  medicinal  preparation  called  and  known 
as  'Wistar's  Balsam  of  Wild  Cheriy,' for 
and  so  far  aa  regards  all  the  territory  or  part 
of  North  America  lying  westerly  of  the  ridge 
of  the  Bocky  mounteins,  embracing  the 
whole  of  the  following  states  and  territories 
ot  the  United  States,  viz.,  the  states  of  Cali- 
fornia, Oregon,  and  Nevada,  and  the  terri- 
tories of  Washington,  Idaho,  Utah,  Arizona, 
and  Alaska,  and  so  much  and  such  parts  of 
the  territories  of  Montana,  Wyoming,  Colo- 
rado, and  New  Mexico  as  are  westerly  of  the 
ridge  of  said  Bocky  mountains,  meaning  and 
intending  all  territory  lying  westerly  of  said 
Bocky  mountains,  (induding  the  westerly 
slope  thereof.)  and  between  said  mountains 
and  the  Pacific  ocean,  and  also  all  my  right, 
claim,  and  interest  in  and  to  the  good-will  of 
the  business  of  making,  putting  up,  and  sell- 
ing said  Wistar's  Balsam  of  Wild  Cheny 
within  said  limits,  and  in  and  to  the  trade- 
marks, so  far  as  used  within  said  limits,  on 
the  labels,  bottles,  wrappers,  or  packages 
containing  said  medicine,  or  otherwise  used 
in  carrying  on  said  business  within  the  limits 
or  territory  aforesaid;"  also  in  all  of  British 
Columbia  and  Mexico, — "intending  hereby 
to  transfer  and  relinquish  to  said  Fowles  the 
whole  market  for  the  said  medicine  of  all 
said  territory  westerly  of  the  Rocky  moun- 
tains, and  also  (so  far  as  I  have  the  power  so 
to  do)  of  all  said  British  Columbia  and  Mexico, 
so  that  they,  and  their  legal  representatives 
and  assigns,  may  have  and  enjoy  the  sole 
and  exclusive  right  of  selling  said  medicines 
within  said  limits,  so  far  as  I  can  assure  such 
right  to  them,  and  free  from  any  competi-9 
tion'or  interference  by  me  or  any  one  claim-* 
ing  under  me,  or  acting  by  or  with  ray  au- 
thority, permission,  or  aid,  either  directly  or 
indirectly;"  and  be  further  covenanted  that 
he  "  will  not,  and  my  heirs,  executors,  ad- 
ministrators, and  assfgns  shall  not,  either 
within  said  territory  westerly  of  the  ridge  of 
the  Bocky  mountains,  or  within  said  British 
Columbia  or  Mexico,  hereafter  make,  put  uPr 
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sell,  or  offer  or  expose  for  sale,  any  of  said 
Wistar's  Balaam  of  "Wild  Cherry,  or  any 
other  medicine  whatever  bearing  the  name  of 
•  Wild  Cherry,'  in  whole  or  in  part,  nor  the 
said  medicine  under  a  different  name  pre- 
pared substantially  from  the  same  recipe  or 
formula,  or  use  the  same  trade-marlcs.  or 
any  of  them,  or  be  concerned,  directly  or 
indirectly,  in  the  business  of  selling  or  in 
promoting  the  sale  of  said  medicine  within 
said  limits  in  competition  with  said  Fowles, 
their  representatives  and  assigns,  or  in  any 
way  or  by  any  means  wbatooever  do  or 
knowingly  aid  or  abet  any  other  person  to  do 
anything  to  prejudice  or  interfere  with  the 
business  of  selling  said  medicine  within  the 
limits  aforesaid  solely  by  said  Fowles,  ttieir 
representatives  and  assigns;"  and  then  fol- 
lows  a  covenant  of  further  assurance. 

If  the  defendants  violated  the  provisions 
of  these  contracts  by  selling  this  article  with- 
in the  territory  which  it  was  covenanted 
complainants  should  occupy  exclusively,  or 
by  selling  to  others  for  sale  there,  or  by  pro- 
moting such  sales,  we  are  aware  of  no  reason 
for  the  refusal  of  relief,  unless  it  may  be,  as 
is  contended,  that  the  contracts  were  not  en- 
forceable on  the  ground  of  public  policy.  We 
have  not  been  favored  with  any  opinion  of 
the  learned  judge  who  decided  the  case  in  the 
circuit  court,  nor  with  any  brief  in  appellees' 
behalf;  and  while  we  may  naturally  assume 
that  the  finding  was  based  upon  the  supposed 
want  of  proof  of  violation  of  the  contracts, 
or  their  supposed  invalidity,  or  both,  we  are 
left  to  conjecture  as  to  the  precise  views 
which  were  entertained.  As  we  remarked 
in  Gibbs  v.  Gas  Co.,  180  XJ.  S.  — ,  ante,  557: 
"The  decision  in  Mitchel  v.  Reynolds,  1  F. 
Wms.  181, 1  Smith.  Lead.  Cas.  pt.  2.  p.  508. 
g  Is  the  foundation  of  the  rule  in  relation  to 
•  the  invalidity'of  contracts  in  restraint  of 
trade;  but  as  it  was  made  under  a  condition 
of  things,  and  a  state  of  society,  different 
from  those  which  now  prevail,  the  rule  laid 
down  is  not  regarded  as  inflexible,  and  has 
been  considerably  modified.  Public  welfare 
is  first  considered,  and  if  it  be  not  involved. 
and  the  restraint  upon  one  party  is  not  great- 
er than  protection  to  the  other  party  requires, 
the  contract  may  be  sustained.  The  question 
is  whether,  under  the  particular  circum- 
stances of  the  case,  and  the  nature  of  the 
particular  contract  involved  in  it,  the  con- 
tract is  or  is  not  unreasonable.  Ronsillon  t. 
Bousillon.  L.  B.  14  Ch.  Div.  b51;  Cloth  Co. 
V.  Lorsont,  L.  B.  9Eq.  845;  •  •  *  Nav- 
igation Co.  v.  Winsor.  20  WaU.  64,  68."  Be- 
lating,  as  these  contracts  did,  to  a  compound 
involving  a  secret  in  its  preparation;  based, 
as  they  were,  upon  a  valuable  consideration; 
and  limited  as  to  the  space  within  whicli, 
though  unlimited  as  to  the  time  for  which, 
the  restraint  was  to  operate, — we  are  unable 
to  perceive  bow  they  could  be  regarded  as  so 
unreasonable  as  to  justify  the  court  in  de- 
clining to  enforce  them.  The  vendors  were 
entitled  to  sell  to  the  best  advantage,  and  in 
BO  doing  to  exercise  the  right  to  preclude 


themselves  from  entering  into  competltloa 
with  those  who  purchased,  and  to  prevent 
competition  between  purchasers,  and  the 
purchasers  were  entitled  to  such  protection, 
as  was  reasonably  necessary  for  their  benefit. 
Williams  had  and  transferred  property  in 
the  secret  process  of  manufacturing  the 
article  be  had  discovered,  and  he  and  his^ 
grantees  could  claim  relief  as  against 
breaches  of  trust  in  respect  to  it.  The  policy 
of  the  law  is  to  encourage  useful  discoveries 
by  securing  their  fruits  to  those  who  make 
them.  If  the  public  found  the  balsam  efiica- 
cions.  they  were  interested  in  not  being  de- 
prived of  its  use,  but  by  whom  it  was  sold 
was  unimportant.  The  decree  below  wa» 
probably  not  rendered,  and  cannot  be  sus- 
tained, upon  the  theory  that  these  contract» 
were  in  themselves  invalid. 

It  remains  to  be  considered  whether  there 
Is  evidence  tending  to  show  that  the  defend- 
ants sold  the  balsam  within  the  prohibited 
territory,  or  to  those  by  whom  to  their^ 
knowledge  it  was  to  be  there  sold,  or  in* 
any  way  promoted  such  sale.  •  We  are  of 
opinion  that  the  record  discloses  violations  of 
the  contracts  in  these  particulars,  and  that 
the  cause  should  have  gone  to  a  master  to- 
state  an  account.  One  of  the  defendants 
was  called  by  complainants  as  a  witness, 
and,  though  apparently  an  unwilling  one,  h» 
admits  four  shipments  of  balsam  to  Atlanta, 
Ga.,  in  1879, 1880, 1888,  and  1884;  a  ship, 
ment  in  1879  to  New  York;  a  shipment  in 
April,  1880,  to  Philadelphia;  and  identifies 
an  entry  on  defendants'  sales-book  of  a  ship- 
ment to  Cofiln.  Beddington  &  Co.,  San  Fran* 
Cisco,  Cal.,  in  1878.  charged  to  Smith  &  Co.» 
of  Dayton,  Ohio. — although  Georgia,  New 
York,  Philadelphia,  and  California  were  all 
within  complainants'  territory.  Evidence 
was  also  adduced  of  shipments  by  defendants 
to  Henry,  Curran  &  Co.,  at  New  York,  in 
1874,  1875,  and  1876,  not  for  sale  in  defend- 
ants' territory,  but  for  the  general  purposes 
of  the  eastern  trade,  and  sold  within  the  ter- 
ritory embraced  in  the  original  transfer  to 
Butts,  and  of -sales  directly  by  Park  &  Sons 
to  Crittenden,  and  McKesson  &  Bobbins,  of 
New  York,  in  1878,  1880. 1881.  and  1882. 
Coffin,  of  Coffin,  Beddington  &  Co.,  of  New 
York  and  San  Francisco,  testifies  that  for 
seven  years  he  had  purchased  Parks'  Wis- 
tar's Balsam  from  S.  N.  Smith  &  Co.,  Day- 
ton, Ohio,  commencing  in  1877.  and  the  last 
purchase  being  in  1883.  and  that  purchases 
were  made  under  orders  to  ship  direct  to 
California,  and  that  Smith  &  Co.  furnished 
it  for  seven  dollars  a  dozen,  less  freight. 
Smith  testifies  to  the  shipment  of  nine  gross 
of  this  balsam  to  California  to  the  San  Fran- 
cisco branch  of  Coffin.  Beddington  &  Co., 
during  the  years  1879  to  1883,  inclusive, 
and  one  gross  to  John  Helm  &  Co.,  of  Cali- 
fornia; that  he  did  not  usually  keep  the  arti- 
cle in  stock,  but  ordered  it  from  Park  & 
Sons,  and  sometimes  had  the  goods  shipped 
directly  by  them;  that  while  they  rendered 
biUs  charging  $84  and  $87  per  gross  in  some 
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Instances,  or  seven  dollArs  or  more  per  dozen, 
be.  In  fact,  paid  them  only  what  he  received, 
— seven  dollars  per  dozen,  less  the  freight, — 
which,  of  course,  indicates  that  defendants 
knew  where  the  balsam  was  going,  since 
they  not  only  shipped  some  direct,  but  were 
paid  by  Smith  on  the  basis  of  deducting 
freight  equivalent  to  the  charges  to  Califor- 
Snia;  and,  as  well  put  by  appellants*  counsel, 
*  "if  the  sales *were  to  Smith  &  Co.  in  fact, 
then  they  were  for  much  less  than  seven 
dollars  a  dozen,  and  in  violation  of  contract." 
Smith  also  testifies  to  two  instances — one  in 
1877  and  one  in  1878— of  the  shipment  of  ten 
gross  and  five  gross  to  Coffin,  Beddlngton  & 
Co.,  Gal.,  for  so  much  less  than  seven  dollars 
per  dozen  as  the  amount  of  the  freight  to 
<3alifomia,  which  balsam  Smith  &  Co.  pro- 
cared  from  the  defendants,  paying  them  the 
net  snm  received.  The  witness  Park  did  not 
deny  that  balsam  had  been  shipped  directly  to 
California,  upon  the  order  of  Smith  &  Go. 
He  testified  that  they  kept  the  balsam  in 
stock  at  one  time  with  Smith  &  Co.,  to  be 
sold  on  their  account.  He  would  not  say 
that  the  entries  on  the  sales-books  in  the 
name  of  Smith  &  Go.  necessarily  showed  to 
whom  the  article  was  shipped,  and  said  that 
fae  did  not  know  whether,  when  charged  to 
Smith  &  Co.,  the  article  was  shipped  to  them 
or  to  other  parties.  He  identified  the  entry 
at  one  shipment  to  Ooffln,  Beddlngton  A  Go. 
He  knew  the  average  amonnt  of  freight  per 
gross  on  balsam  shipped  to  California,  which, 
deducted  from  $84,  the  contract  sales  price 
per  gross,  left  substantially  the  amount  in  all 
cases  received  by  Smith  &  Co.  on  the  Cali- 
fornia shipments,  and  by  them  paid  to  Park 
A  Sons;  and  he  admitted  several  charges  on 
Park  &  Sons'  books  against  Smith  &  Co.  for 
merchandise,  corresponding  in  dates  and 
amounts  with  shipments  to  California.  The 
inference  is  a  reasonable  one  that  the  defend- 
ants knew  that  the  balsam  claimed  to  have 
been  sold  to  Smith  &  Co.,  and  which  was 
Shipped  to  California,  was  going  there;  and 
in  addition  they  had  been  informed,  in  1878, 
by  the  complainants,  of  the  report  that  Wis- 
tar's  balsam  of  defendants'  make  had  made 
Its  appearance  in  the  San  Francisco  market, 
and  complainants  had  subsequently  objected 
to  sales  within  their  territory,  to  which  de- 
fendants paid  no  attention.  We  do  not 
think  the  latter  are  in  any  position  to  say 
that  they  did  not  know  what  was  going  on. 
Neither  of  them  was  called  for  the  defense, 
nor  any  testimony  taken  on  their  behalf. 
We  are  satisfied  complainants  sufficiently 
made  ont  their  case  to  Justify  according  to 
them  the  relief  prayed.  The  decree  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 


<U1  V.  8.  SO) 

(Tnited  States  e.  Hall. 

(May  18, 1889.} 

IMoTABns  FoBMO— AnTBoarrr. 

A  notary  public  has  no  authority  to  administer 
an  oath  such  as  is  required  by  the  aot  of  con- 


gress, to  a  depntr-snrveyor  of  the  United  Statea, 
and  to  take  and  oertifv  his  affldavitk  in  regard 
to  the  manner  in  which  he  had  tnlfilled  a  con- 
tract for  surveying,  to  be  used  In  procuring  pay 
for  suoh  services. 

On  a  Certificate  of  Division  of  Opinion  be- 
tween the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  California. 

Sol.  Qen.  Jenks,  for  the  United  States. 
Frank  H.  Hurd,  Walter  H.  Smith,  and 
Wm,  M.  Stewart,  for  defendant. 

IS 

Miller,  J.  *  This  case  comes  before  ns  on* 
a  certificate  of  division  of  opinion  between 
the  judges  of  the  circuit  court  of  the  United 
States  for  the  district  of  California.  The 
record  presents  an  indictment  against  John 
D.  Hall  for  making  a  false  oath  as  to  his 
services  as  deputy-surveyor  of  the  United 
States,  in  regard  to  the  manner  in  which  he 
had  fulfilled  a  contract  for  surveying  several 
townships  of  land  in  California.  The  indict- 
ment is  diffuse  and  obscure,  but  it  can  per- 
haps be  sufficiently  ascertained  from  it  that 
the  offense  charged  against  Hall  is  the  false 
oath,  intended  to  be  used  in  procuring  pay 
for  services  which  the  indictment  charges 
were  never  rendered.  It  is  alleged  that  the 
oath  set  forth  in  the  affidavit  was  made  be- 
fore T.  T.  Tidball,  a  notary  public,  duly  ap- 
pointed, commissioned,  and  qualified  assucb, 
in  and  for  the  county  of  Monterey,  Cal.;  and 
one  of  the  questions  certified  to  as,  on  which 
the  judges  were  divided  in  opinion,  is  wheth- 
er  a  notory  public  is  authorized  to  adminis- 
ter oaths  and  certify  affidavits  of  the  char- 
acter and  purpose  for  which  that  affidavit  is 
alleged  to  have  been  prepared.  There  was  a 
demurrer  to  the  indictment,  in  which  18  dis- 
tinct grounds  of  demurrer  are  set  out;  and 
upon  the  hearing  of  this  dem  uiTor  the  ]  udges 
certified  to  this  court  six  matters  on  which 
they  were  divided  in  opinion.  They  are  as 
follows:  (1)  Do  the  facts  set  forth  in  this 
indictment  constitute  an  offense  under  sec- 
tion 5118  of  the  Bevised  Statutes  of  the 
United  States?  (2)  Do  the  facts  alleged  in 
this  indictment  constitute  an  offense  under 
section  5438  of  the  Revised  Statutes  of  the 
United  States?  (8)  Are  the  words  '  falsely 
makes'  in  section  5418,  Revised  Statutes, 
limited  to  forged  instruments,  or  instrumentsg 
in  the  nature  of  forged  instruments?  *(4)* 
Does  the  making  of  a  genuine  writing  or  in- 
strument, signed  by  the  party  making  it  or 
purporting  to  make  it  with  his  own  name, 
which  instrument  is  false  only  in  its  state- 
ment of  facts,  for  the  purpose  of  defrauding 
the  United  States,  constitute  the  *  falsely 
making '  of  a  writing  or  instrument,  within 
the  meaning  of  section  5418  of  the  Revised 
Statutes  ?  (5)  Is  it  necessary  that  an  instra- 
ment  'falsely  made,'  purporting  to  be  an  af- 
fidavit, and  actually,  knowingly  used  for  the 
purpose  of  defraudingthe  United  States,  con- 
trary to  the  statute,  should  be  sworn  to  be- 
fore a  person  authorized  to  administer  oaths 
for  such  purposes,  in  order  to  constitute  an 
offense  under  section  5418,  Rev.  St.?  (6)  la 
a  notary  pablio  authorized  to>  administer 
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oaths  snd  take  and  certify  affidavits  of  the 
character  and  for  the  purposes  for  which  the 
affidavit  set  out  in  the  indictment  is  alleged 
to  have  been  prepared  or  used?" 

Most  of  these  are,  by  the  settled  doctrine 
of  this  court,  insufflcient  to  invoice  its  juris- 
diction. They  seem  eminently  liable  to  the 
objection  that  they  are  designed  to  split  up 
the  case  before  the  court  into  fragments,  up- 
on which,  before  a  trial  or  decision  by  tliat 
court,  it  is  intended  to  obtain  the  opinion  of 
this  court.  There  are  none  of  them,  except 
the  Inst  one  we  have  mentioned,  which  pre- 
sent, in  the  manner  that  we  have  frequently 
pointed  out,  clear  and  distinct  propositions 
of  law  to  which  this  court  can  respond.  As- 
Bociation  v.  Wickbam,  128  U.  S.  426,  ante, 
113;  Dublin  Tp.  v  Institution,  128  U.  8. 
510,  ante,  148.  But  they  require,  if  they 
should  be  answered  at  all,  an  examination  of 
the  very  voluminous  and  loose  statement  of 
facts  found  In  the  indictment,  before  an  an- 
swer could  be  made,  and  even  then  there  is 
no  certainty  that  the  answers  would  turn  up- 
on any  difficulty  existing  in  the  minds  of  the 
court  which  framed  them  for  our  considera- 
tion. It  is  apparent,  however,  that  the  ques- 
tion we  have  suggested — ^the  last  of  the 
series  of  six — is  a  distinct  and  clear  proposi- 
tion of  law,  which  may  be  necessary,  and 
probably  is  essential,  to  a  decision  of  the  de- 
murrer. It  can  hardly  be  supposed  that  a 
defendant  indicted  for  perjury  can  be  held  to 
She  guilty,  unless  the  oath  in  regard  to  wliich 
*  the  perjury  is  charged,  was  talcen'before  an 
officer  of  some  kind  having  due  authority  to 
administer  the  oath.  We  proceed,  therefore, 
to  inquire  whether  notaries  public  have  au- 
thority to  administer  an  oath,  such  as  is  re- 
quired by  the  act  of  congress,  in  the  matter 
In  regard  to  which  the  defendant  was  sworn. 
It  is  a  little  singular  that  there  is  no  gen- 
eral statute  designating  any  class  of  persons 
or  officers  who  may  in  all  cases  administer  the 
oaths  required  to  be  taken  by  the  laws  of  the 
United  States.  There  are  many  statutes 
regulating  the  administration  of  oaths  in 
particular  classes  of  cases,  and  specif ying  the 
person  before  whom  the  oath  shall  be  made, 
but  the  persons  are  not  always  the  same. 
These  oaths  can  be  taken  in  the  cases  pointed 
out  by  the  law  before  the  courts,  judges  of 
the  courts,  clerks  of  the  courts,  notaries  pub- 
lic, commissioners  of  the  circuit  coui't,  and 
various  other  officers,  but  in  all  these  in- 
stances the  class  of  cases  in  which  the  oath 
can  be  taken  before  such  officer,  or  any  of 
them,  is  defined.  We  have  been  unable  to 
find  any  statute  authorizing  the  oath  required 
to  be  taken  by  Hall,  in  reference  to  the  man- 
ner in  which  he  had  discharged  his  duties  as 
deputy-surveyor  under  the  contract  which  is 
made  part  of  the  indictment,  to  be  adminis- 
tered by  a  notary  public.  In  the  case  of  U. 
8.  V.  Curtis,  107  U.  S.  671,  2  Sup.  Ct.  Rep. 
607,  this  court,  after  very  careful  examina- 
tion of  the  statutes  on  the  subject  of  the 
powers  of  notaries  public  to  administer  oaths, 
declared  that  no  such  general  power  existed. 


and  that  up  to  the  act  of  February  26, 1881^ 
c.  82,  (21  St.  352,)  a  notary  public  had  no  au- 
thority under  any  law  of  the  United  States  to- 
administer  the  oath  to  an  officer  of  a  national 
bank  in  the  declaration  or  statement  in  a  re- 
port required  by  section  5211  of  the  Bevised 
Statutes.  This  examination,  as  found  in  the 
opinion  of  the  court  by  Mr.  Justice  Harlan, 
seems  to  have  been  very  thorough  at  the  time 
the  opinion  was  delivered  in  April,  1883.  We 
are  not  now  able  to  find  any  statute  giving 
suchauthority  to  a  notary  public,  in  regard  to 
the  matter  in  which  the  oath  Wiis  taken  in  the 
present  case,  nor  any  general  authority  to  ad- 
minister oaths  under  the  laws  of  the  United 
States.  A  fair  specimen  of  the  manner  in 
which  congress  has  dealt  with  the  subject  of  ^ 
oaths  and  affidavits,  under  its  laws,  may*be* 
seen  by  reference  to  chapter  82  of  the  Stat- 
utes of  1881,  before  mentioned.  That  act 
was  undoubtedly  passed  to  meet  tbedilScalty 
which  had  occurred  in  the  lowpr  courts  in  the 
case  of  U.  S.  v.  Curtis,  w here  the  question  was 
raised  whether  or  not  the  oath  required  to  be 
taken  by  bank  officers,  in  making  their  reports 
to  the  comptroller  of  the  currency,  could  be 
taken  before  a  notary  public.  This  new  stat- 
ute on  that  subject  reads  as  follows:  "That 
the  oath  or  affirmation  required  by  section 
flfty-two  hundred  aud  eleven  of  the  Revised 
Statutes,  verifying  the  returns  made  by  na- 
tional banks  to  the  comptroller  of  the  currency, 
when  taken  before  a  notary  public  properly 
authorized  and  commissioned  by  the  state  in 
which  such  notary  resides  and  the  bank  is 
located,  or  any  other  officer  having  an  official 
seal,  authorized  in  such  state  to  administer 
oaths,  shall  be  a  sufficient  verification  as  con- 
templated by  said  section  fifty-two  hundred 
and  eleven:  provided,  that  the  officer  admin- 
istering the  oath  is  not  an  officer  of  the  bank. " 
The  act  limits  itself  exclusively  to  the  cassr 
then  before  the  courts,  of  officers  of  national 
banks  in  regard  to  verifying  the  retu  rns  made 
by  those  banks  to  the  comptroller  of  the  cur- 
rency, and  it  simply  declares  that  it  shall  b» 
sufficient  if  they  are  made  before  a  notary 
publia  The  statutes  are  full  of  such  partisd 
and  special  enactments  about  notaries  public, 
commissioners  of  the  circuit  courts,  cleifes  of 
the  courts,  and  various  others  by  whom  oaUu 
may  be  administered,  but  there  is  no  general 
definition;  and  we  have  been  unable  to  find, 
after  a  most  careful  and  protracted  examina> 
tion,  any  statute  which  gives  a  general  au- 
thority to  any  officer,  or  any  person  whatever, 
to  administer  oaths  in  all  cases  where,  by  the 
laws  of  the  United  States,  they  are  required. 
It  is  therefore  certified  to  the  circuit  court 
that  this  question  is  answered  in  the  nega- 
tive. 


(Ul  V.  a.  68) 

Unitkd  States  v.  Beillt. 

(M^  18, 1889.) 

CiKcrnr  Coubt  Commibsionbbs— Acthokttt. 

A  commissioner  of  the  circuit  court  of  tha 

United  States  has  no  authority  to  administer  an 

oath,  such  as  is  required  bract  of  congress,  to  a 

deputy  surveyor  of  the  United  States,  and  to 
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take  and  certifr  Us  affldavlt  In  regard  to  the 
manner  in  which  he  has  fulfilled  a  contract  for 
surveying,  to  be  used  In  procuring  pay  for  such 
services. 

On  a  Certificate  of  Division  in  Opinion  be- 
-tween  the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  California. 

Sol.  Qen.  Jenks,  for  plaintiff.  Frank  H. 
■Hurd,  Walter  H.  Smith,  and  Wm.  M.  Steto- 
art,  for  defendant. 

-■  MiLLEB.  J.  *  This  case  comes  before  as 
from  the  circuit  court  of  the  United  States 
for  the  district  of  California,  upon  a  certifl* 
cate  of  division  in  opinion  between  the 
Judges  holding  that  court.  It  arises  out  of 
an  indictment  against  the  defendant,  M.  r 
Belllv,  in  which  he  is  chained  with  falselj 
cert^lng,  as  a  commissioner  of  the  circuit 
court  of  the  United  States  for  that  circuit,  to 
an  oath  or  affidavit  taken  before  him  by  one 
Charles  Holcomb.  The  indictment  sets  out 
that  Holcomb,  as  a  deputy  United  States  sur- 
veyor, had  a  contract  similar  to  that  recited 
in  the  previous  case  of  United  States  v.  Hall, 
ante,  663,  by  which  contract  it  was  necessary 
that  he  should  make  atHdavlt  that  he  had 
personally  rendered  the  service  required  by 
it'b^ore  he  could  obtain  the  certificate  of  the 
•orveyor  general,  William  H.  Brown,  or  his 
-successor  in  office,  upon  which  be  could  draw 
oompensation  for  that  service.  The  indict- 
ment alleges  that.  Instead  of  making  such 
affidavit,  he,  or  some  one  for  him,  procured 
the  defendant,  Reilly,  who  was  a  commis- 
sioner appointed  by  the  circuit  court  of  the 
United  States  under  the  act  of  congress  on 
that  subject,  to  make  out  the  form  of  an  affi- 
davit, and  certify  to  it  under  bis  seal  as  such 
eommissioner;  when  in  fact  no  such  oath 
was  taken  by  Holcomb,  nor  any  such  affida- 
Tit  made  by  him.  For  this  offense  Reilly  is 
Indicted.  A  demurrer  to  this  indictment 
was  Bled,  alleging  eight  different  objections 
to  it,  and  on  the  argument  of  that  demurrer 
-gthe  judges  holding  the  circuit  court  certified 
■•  to  us*ten  different  questions  on  which  they 
were  divided  in  opinion  on  that  hearing. 
The  remarks  already  made  in  the  previous 
case,  in  regard  to  splitting  up  the  case  into 
numerous  points  in  order  to  get  this  court  to 
decide  the  whole  matter  in  dispute  in  ad- 
vance, apply  with  increased  force  to  this 
case.  Without  further  comment  on  this,  it 
is  sufficient  to  say  that  in  the  present  case, 
as  in  that,  one  of  the  questions,  relating  to 
the  power  of  the  commissioner  to  administer 
the  oath  in  this  case,  if  he  had  attempted  to 
do  it,  is,  we  think,  pertinent,  and  should  be 
answered.  That  question,  the  fifth  one  of 
the  series  certified  to  us,  is  as  follows:  "Has 
a  commissioner  of  tlie  United  States  circuit 
court  authority  to  administer  oaths  and  make 
certificates  for  the  purposes  for  which  ttie 
-certificate  set  out  in  the  indictment  is  alleged 
to  have  been  made  and  used?"  Of  course, 
if  he  had  no  authority  to  administer  the 
■oath,  it  was  a  wholly  useless  paper  in  which 
iie  made  the  certificate  that  the  oath  had  been 


taken,  and  whether  there  is  any  law  punish* 
ing  him  for  that  offense  we  are  not  informedt 
nor  are  we  required  by  any  of  these  certifi- 
cates of  division  in  opinion  to  inquire.  With 
regard  to  the  question  here  asked  us,  it  is 
sufficient  to  say  that,  as  in  regard  to  the  pow- 
er of  notaries  public  to  administer  oaths, 
presented  by  the  preceding  case  referred  to, 
we  have  been  unable  to  find  any  authority 
for  a  circuit  court  commissioner  to  take  such 
affidavits  or  to  administer  such  oaths.  The 
question  is  therefore  answered  in  the  nega- 
tive. 


C130  V.  s.  Ml) 
Kev  Yore  &  Colobado  Mrs.  Syndioatji 
&  Co.  0.  Fraseb  et  tU, 
(April  15, 1889.) 

1.  DUUGBS— RbHOTB  AMD  SPBOnLATTVa. 

In  an  action  to  recover  the  price  of  machlnerr 
furnished  for  use  in  a  sUver-mill,  where  defend- 
ant claims  damages  on  acconnt  of  defects  in  the 
machinery,  evidence  of  the  value  of  ore  delivered 
to  the  mlU  or  of  the  amount  of  ore  milled  during 
a  certain  period,  offered  for  the  purpose  of  show^ 
ing  the  loss  of  profits  that  would  have  accrued 
but  for  the  delay  In  the  operation  of  the  mill  on 
account  of  defective  machinery,  Is  properly  ex- 
cluded; damages  shown  by  such  evidence  beinfr 
too  remote  and  speculative. 

2.  EviDBNOE — Expert  Tbstimont, 

One  is  incompetent  to  testify  as  to  the  fair 
rental  value  of  the  first  silver-mill  with  whidk 
he  was  ever  connected  where  it  appears  that  h« 
knows  of  no  other  mill  of  the  same  Kind  that  haa 
been  rented  In  the  state  in  which  the  mill  In 
question  is  located,  although  he  has  been  en- 
gaged in  mining  for  20  years,  and  ia  acquainted 
with  gold-mills. 
8.  Pbihoifai,  and  Aoen't. 

The  defendant  authorized  R.  to  direct  plalntUt 
as  to  the  relative  position  of  the  furnace  to  be 
placed  in  the  miU,  and  to  give  relative  positions 
and  distances.  Held,  that  R.  was  authorized  to 
give  directions  as  to  the  placing  of  the  machin- 
ery in  the  mill. 

4.   WiTNBgS — ESCAMINATION. 

A  witness  called  to  show  a  sale  and  delivery  of 
merchandise  may  be  permitted  to  look  at  an  un- 
proved copy  of  an  unproved  account,  for  the 
purpose  of  refreshing  ms  memory. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 

This  writ  of  error  is  brought  to  review  a 
judgment  entered  upon  a  verdict  for  810,500 
in  favor  of  the  defendants  in  error.  The  case 
originated  in  five  different  suits,  brought  by^, 
them  against  the  plaintiff  in  error  in  the  cir-g 
cuit  court  of 'the  United  States  for  the  Dls-» 
trict  of  Colorado, — the  first  on  a  promissory 
note  made  by  it  for  $1,000,  and  also  for 
$2,531.78  for  the  price  of  goods,  wares,  and 
merchandise  sold  and  delivered  by  them  to  it. 
The  other  four  were  suits  on  promissory 
notes  given  by  the  defendant  to  the  plaintiffs 
for  31,5U0,  $2,000,  $1,500,  and  $4,000,  re- 
spectively. Afterwards,  upon  motion  of  the 
defendant,  these  several  suits,  by  order  of 
the  court,  were  consolidated  into  one.  In 
obedience  to  this  order,  tlie  plaintiffs  filed  a 
consolidated  complaint  setting  forth  these 
causes  of  action,  the  first  five  being  the 
promissory  notes  just  mentioned,  and  the 
sixth  being  for  the  goods,  wares,  and  mer- 
chandise stated  as  the  second  caus^  of  action 

Digitized  by  VjOOQ  IC 


666 


6UPEEME  COUBT  BErOBTEB,YOL.9. 


In  tbe  first  of  the  afore-mentloned  suits.  The 
defendant.  In  Its  answers,  original  and 
amended,  denied  the  alleged  sale  and  deliv* 
eiyof  the  goods  as  set  forth  in  the  sixth 
cause  of  action,  admitted  that  it  had  made 
the  promissory  notes  sued  on,  and  that 
they  were  unpaid,  but  denied  its  liability 
thereon.  The  other  defense  consisted  in  the 
allegation  of  a  special  contract  between  the 
parties  plaintiffs  and  defendant  previous  to 
the  execution  of  the  notes,  and  as  considera- 
tion therefor,  whereby  the  former  agreed  to 
manufacture  and  to  sell  to  the  defendant  for 
and  at  tbe  price  agreed  a  roasting  cylinder 
and  the  necessary  apparatus  connected  there- 
with, described  in  the  plea,  and  also  to  man- 
ufacture for  and  deliver  to  tbe  defendant  a 
20-Btamp  dry-crushing  silver-mill  and  its  con- 
nected apparatus,  and  to  erect  and  put  the 
same  In  their  places  so  as  to  be  run  and  oper- 
ated at  the  mine  owned  by  the  defendant  in 

the  county  of .state  of  Colorado,  known 

as  the mine;  all  of  which  (cylinder, 

mill,  and  connections)  the  plaintiffs  warrant- 
ed, when  put  in  their  proper  places,  under 
tlie  directions  of  one  Angus  McKay,  would 
properly  and  satisfactorily  and  in  all  ways 
subserve  the  purposes  for  which  they  were 
purchased  by  the  defendant.  The  plea  fur- 
ther alleged  that  the  cylinder,  mill,  and  ap- 
paratus, when  erected  and  put  in  their  places, 
were  defective  in  many  particulars,  so  as  to 
be  unfit  for  the  uses  for  which  they  were  de- 
^  signed,  and  tliat  by  reason  of  these  defects 
Hthe  consideration  of  the  notes  failed;  and 
•  that  to  remedythe  same  and  make  the  mill 
operate  with  efficiency  the  company  was  put 
to  large  expense  for  material  and  new  ma- 
chinery, and  WHS  subjected  to  great  loss  and 
damage  by  the  long  period  of  delay  in  the 
operations  of  the  mill.  The  expenses  and  the 
special  damage  thus  sustained  were  pleaded 
as  a  failure  of  considerution,  set-off,  counter- 
claim, and  recoupment. 

On  the  trial  the  plaintiffs  introduced  as  8 
witness  William  J.  Chalmers,  who  testified 
as  to  the  execution  by  the  defendant  of  the 
promissory  notes  sued  on,  and  further  testi- 
hed  in  answer  to  questions  asked  as  follows: 
"Question.  Has  the  firm  [meaning  the  plain- 
tiffs] now  any  account,  not  including  these 
notes,  against  the  defendant?  Anstoer.  Yes. 
sir.  Q.  [Paper  shown  witness.]  Look  at 
that  account,  and  see  whether  this  is  a  copy 
of  the  account?  A.  Yes,  sir.  Q.  State 
whether  the  articles  mentioned  in  that  ac- 
count were  ordered  by  the  defendant,  and,  if 
so,  when."  To  which  question  counsel  for 
defendant  objected  on  tlie  ground  that  the 
items  could  not  be  proved  wholesale  by  the 
list;  but  the  objection  was  overruled  by  the 
court,  to  which  ruling  of  the  court  defendant 
then  and  there  excepted,  and  thereupon  the 
witness  proceeded:  "A.  They  were  ordered 
at  various  times,  by  letter  and  verbally,  be- 
tween the  25th  day  of  July  and  December  30, 
1882."  The  witness  then  proceeded  to  read 
the  paper  handed  him,  showing  an  itemized 
statement  of  account  aggregating  $2, 531.78. 


Said  witness  furthertestified  as  follows:  "Q. 
You  may  reckon  tbe  Interest  [on  said  ao> 
count]  from  January  1, 1883,  up  lo  this  time, 
ateperoent.  A.  9233.59."  To  which  ques- 
tion and  answer  the  defendant  objected  on 
the  ground  that  it  was  immaterial,  but  the 
objection  was  overruled  by  the  court,  to  which 
ruling  defendant  then  and  there  excepted. 

Tne  defendant  introduced  as  a  witness  one 
Qeorge  K.  Sabin,  who  testified  that  his  occu- 
pation for  the  past  20  years  had  been  mining. « 
and  that  he  was  in  the  employ  of  the  defend-e 
ant*as  superintendent  at  the  time  of  the  ereo-* 
tion  of  the  mill  in  controversy,  and  so  con- 
tinued until  the  mill  was  shut  down.  He 
further  testified,  inter  alia,  as  follows:  "I 
have  been  engaged  in  mining  twenty  years, 
and  am  acquainted  with  stamp-mills,  quartz- 
mills,  and  mining  machinery.  Question. 
What  was  the  fair  rental  value  of  this  mill 
and  its  attachments?  And  in  giving  your 
answer  you  can  give  it  at  so  much  per 
month,  year,  or  such  other  division  of  time 
as  may  be  most  convenient  and  intelligible." 
To  this  question  counsel  for  plaintiffs  ob- 
jected on  the  ground  that  it  was  not  the  prop- 
er measure  of  damages;  and  further,  because 
the  witness  had  not  shown  himself  competent 
to  speak  on  tlie  subject;  and  the  objection 
was  sustained  on  the  last-mentioned  ground 
by  the  court;  to  which  ruling  and  decision  of 
the  court  the  defendant  then  and  there  ex- 
cepted. "Q.  Have  you  been  engaged  about 
mills  enough  to  know  what  work  they  per- 
form, what  they  can  do,  what  they  can  earn? 
A.  I  have  of  gold-mills.  This  was  the  first 
silver-mill  I  was  connected  with.  Q,  Do 
you  know  their  cost  ?  A.  1  think  I  do  know 
something  of  their  cost;  have  been  engaged 
in  their  construction.  The  cost  of  this  mill 
was  about  $75,000,  inclusive  of  the  machin- 
ery and  everything  connected  with  it.  Q. 
What  was  the  fair  rental  value  per  month  of 
this  mill  and  its  attachments?"  To  this 
question  counsel  tor  plaintiffs  objected  on 
the  ground  that  the  witness  had  not  shown 
himself  competent,  and  the  objection  was 
sustained  by  the  court;  to  which  ruling  the 
defendant  then  and  there  excepted.  The 
said  witness  further  testified  that  the  defend- 
ant company  operated  a  mine  near  this  mill, 
from  which  the  ore  was  procured  to  run 
through  said  mill.  "Q.  Was  there  sufficient 
quantity  of  ore  in  this  mine  accessible  to  em- 
ploy the  mill  and  keep  it  running  to  its  full 
capicity?  A.  Yes,  sir.  Q.  How  long  have 
you  been  mining  and  been  acquainted  with 
ores?  A.  I  have  been  mining  since  1860. 
Q.  Have  you,  during  the  same  time,  been  ac- 
quainted with  the  milling  of  ores?  A.  Yes, 
sir.  This  mill  at  Columbus  was  the  first  sil-a 
ver-mill  I  had  been  with;  had  been  engaged^ 
in  gold  ores.  *  Q.  You  have  been  acquainted* 
to  some  extent  with  silver  ores  and  silver- 
mills.  A.  Yes,  sir.  Q,  What  was  the  value 
of  these  ores  delivered  at  the  Columbus  mill 
in  this  raw  state,  as  taken  from  the  mine 
ready  to  be  melted;  what  was  tlie  value  for 
milling  puri>oses?"    To  this  question  coun- 


Digitized  by 


Google 


ISTEW  YOBE  &  GOLOBADO  MIN.  SYNDICATE  &  CO.  e.  FBASEB. 


667 


id  for  plaintiffs  objected,  and  the  objection 
was  sustained  by  the  conrt,  to  which  ruling 
the  defendant  then  and  there  at  the  time  duly 
«xcepted.  "Q.  Do  you  know  of  any  silver- 
mills  of  the  same  kind  in  tliat  neighborhood? 
A.  No.  sir;  there  are  none  in  tbat  imme- 
diate neigliborliood.  Q.  At  what  distance 
away  do  you  know  of  any?  A.  Up  in  Lead- 
ville.  I  do  not  know  of  any  in  operation 
now.  There  was  one  in  operation  the  other 
side  of  Leadville  a  year  ago,  in  Soda  Creek. 
Q.  Do  you  know  of  any  silver-mills  being 
rented  at  Leadville?  A.  I  do  not  know  of 
any  being  rented  in  the  state  anywhere." 
The  defendant  also  introduced  as  a  witness 
A.  E.  Smith,  who,  being  duly  sworn,  testi- 
fied that  for  12  years  he  bad  been  running 
stamp-mill  works  and  quartz-raills,  and 
manufacturing  assayers'  supplies;  that  he 
had  been  in  the  employ  of  defendant  as  fore- 
man of  the  mill  at  Columbus,  Colo.,  from 
March,  1882,  to  December,  1883;  and  that  he 
had  aided  in  the  erection  of  the  mill  in  con- 
troversy. He  also  testified  in  answer  to 
questions  as  to  the  capacity  and  work  of  s;i1d 
mill,  as  follows  to-wit:  "Answer.  In  the 
«  month  of  September  (1882)  we  milled  721 
gears  of  ore,  which  averaged  1,200  pounds 
•  each,  which  makes  an»average  of  18  tons  a 
day.  In  October  we  run  977  cars,  which 
averaged  1,200  pounds  each,  averaging  19 
tons  a  day  and  a  fraction;  and  in  November 
117  cars,  22  tons  per  day;  in  December  902 
cars,  18  tons  a  day.  Q.  Can  you  state  the 
amount  of  ore  that  was  milled  daring  the 
months  of  March  and  April  following."  To 
this  question  counsel  for  plaintiffs  objected 
on  the  ground  that  it  was  immaterial,  irrele- 
vant, and  incompetent,  and  the  objection  was 
sustained  by  the  court,  to  which  ruling  and 
decision  defendant  excepted.  "Q.  Can  you 
give  tlie  amount  of  ore  that  was  milled  dur- 
ing the  month  of  January?"  To  this  ques- 
tion counsel  for  plaintiffs  objected  on  the 
ground  last  above  given,  and  the  court 
sustained  the  objection,  to  which  ruling  and 
decision  of  the  court  the  defendant  then  and 
there  excepted.  "Q.  What  was  the  capacity 
of  that  mill  per  day  upon  that  ore  from  Sep- 
tember 4  to  December  31,  1882,  but  for  the 
defects  in  the  cylinder  and  conveyors,  which 
have  been  described?    A.  We  run  80  tons  a 


turned  to  other  labor  while  the  mill  was  not 
running;  and  was  then  farther  interrogated 
by  counsel  for  defendant:  "Q.  What  wages  ^ 
would  you  have  been  compelled  to  pay  tog 
•other  men  had  you  employed  them  to  do  that* 
same  work  for  which  you  paid  these  men, 
during  the  time  the  mill  was  stopped?"    To 
this  question  counsel  for  plaintiffs  objected, 
and  the  objection  was  sustained  by  the  court, 
to  which  ruling  and  decision  of  the  court  de< 
fendant  then  and  there  excepted. 

The  defendant  also  introduced  as  a  witness 
one  H.  A.  Hurlbut,  who  testified  that  he 
was  a  managing  director  of  the  defendant 
company  in  1881  and  1882,  and  also  testified, 
among  other  things,  that  one  Blotti  was  a 
mining  expert,  and  a  metallurgist,  upon 
whom  the  defendant  relied  as  to  the  best 
method  of  extracting  silver  from  the  ore; 
that  upon  his  recommendation  the  white 
roasting  furnace  had  been  selected,  and  that 
defendant  had  employed  the  plaintiffs  as  ma- 
chinists  to  erect  it;  that  the  defendant  relied 
on  said  Kiotti  as  to  the  proper  process  for  the 
separation  of  the  ores,  but  relied  solely  on 
the  plaintiffs  for  the  mechanical  constrac- 
tion  and  erection  of  the  machinery;  and  fur- 
ther, in answerto questions, testified:  "QiuS' 
Hon.  What  was  Riotti  directed  or  authorized 
to  do  about  the  specifications?  Answer.  He 
was  authorized  to  give  the  draughtsman  the 
incline  of  the  hill,  the  room  there  was  into 
the  base  of  the  retaining  wall,  the  relative 
positions  of  where  the  stamps  and  the  roast- 
ing cylinder  were  to  be,  and  where  the  fur- 
nace should  be  placed  in  position,  and  to 
give  relative  positions  and  distances.  Q, 
Had  he  anything  to  with  the  mechanical  con- 
struction of  the  mill?    A.  No,  sir." 

The  plaintiffs  recalled,  in  rebuttal,  the 
witness  William  J.  Chalmers,  who  further 
testified:  "Hurlbut  said  that  Biotti  had  been 
engaged  by  the  New  York  parties  as  consult- 
ing engineer,  as  they  wanted  to  hold  some 
one  responsible  for  the  working  of  the  ores. 
We  were  notified  to  comply  with  Riotti's  di- 
rections. In  looking  over  the  original  plan 
of  the  furnace  the  conveyors  were  shown  in 
the  plan.  But  Riotti  said  he  preferred  *  •  • 
desired  us  to  follow  the  drawing  in  making 
the  furnace.  This  drawing  showed  the  con- 
veyors, as  afterwards  put  in  the  mill.    We? 


working  order,  what  would  have  been  its 
capacity?  4.  Thirty  tons  per  day.  ©.  What 
was  the  worth  of  milling  that  ore  per  ton?" 
Plaintiffs'  counsel  objected  to  this  question 
on  the  ground  that  it  was  immaterial,  and 
not  the  proper  measure  of  damages.  By  the 
court  (to  the  witness:)  "What  was  the  cost? 
A.  About  six  doIlai-3  per  ton,  and  a  few 
cents."  The  witness  further  testified  as  to 
the  expense  of  operating  the  mill,  the  num- 
ber and  wages  of  the  men,  and  cost  of  fuel, 
the  number  of  days  the  mill  was  idle,  wholly 
or  partially,  by  reason  of  the  defects  com- 
plained of,  the  saving  of  wages  by  diminu- 
tion of  the  working  force  when  the  mill  was 
idle,  and  the  extent  to  which  employ^  were 


day  afterwards.    Q.  With  the  mill  in  good  'changed  the  original  specifications.     They? 

were  never  accepted  by  the  company,  they 
refusing  to  accept  them.  We  had  tbeao- 
ceptante  of  Riotti  of  the  plans." 

At  the  conclusion  of  the  testimony  the  de- 
fendant requested  the  court,  in  writing,  to 
give  to  the  jury  the  following  instructions 
on  the  right  of  defendant  to  recoup  damages 
in  said  cause:  "If  the  plaintiffs  undertook 
to  supply  and  put  up,  so  it  sl)ould  be  com- 
plete and  in  good  running  order,  the  mill  or 
machinery  mentioned  in  defendant's  second 
defense,  and  entered  upon  the  performance 
of  such  agreement,  and  if  the  machinery  sup- 
plied proved  defective  and  mechanically  in- 
adequate for  the  purpose  intended,  or  was 
not  complete,  nor  executed  in  proper  mannert 
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or  if  the  work  was  unskillfully  performed, 
then,  in  this  action,  the  defendant  would  be 
entitled  to  recover  from  the  plaintifCs  the 
damages  actiiiilly  sustained  by  reason  of  such 
failure  of  the  plaintlfts  to  perform  their 
agreement;  and  in  meHSuring  the  damages, 
if  any,  sustained  by  defendant,  jou  may  con- 
sider the  loss  of  the  use  of  the  mill  and  ma- 
chinery, either  wholly  or  partially,  resulting 
from  such  defects  and  unskillful  perform- 
ance; and  any  sums  paid  out  by  defendant 
In  remedying  defects  and  making  repairs  in 
•uch  mill  and  machinery  in  consequence  of 
BQch  defects."  Which  instruction  the  court 
refused  to  give,  and  to  such  decision  and  re- 
fusal the  defendant  then  and  there  at  the 
time  duly  excepted.  "In  estimating  defend- 
ant's damages  in  consequence  of  plaintiffs' 
breach  of  their  undertaldng,  if  you  find  there 
was  such  a  breach,  you  may  also  consider  the 
necessary  and  immediate  loss  of  profits  in- 
curred by  the  defendant  during  the  period 
when  the  said  defendant  was,  by  reason  of 
the  alleged  defects,  deprived  of  the  use  of 
such  mill  and  machinery."  Which  instruc- 
tion the  court  refused  to  give,  and  the  de- 
fendant excepted.  After  the  conclusion  of 
the  evidence  and  the  argument  of  counsel  in 
said  cause  the  court  of  its  own  motion  in- 
^•tructed  the  jury  as  to  the  law  of  said  cause, 

?and  on  the  question  of  the  measure  of  de- 
fendant's damages,  the  court  gave  certain'in- 
stmctions,  to  the  giving  of  which,  and  to 
each  several  proposition  therein  contained, 
defendant  at  the  time  duly  excepted. 

H.  B.  Tremain  and  Magon  W.  TyUr,  tor 
plaintiff  in  error. 


Mr.  .Tostice  Lahar,  after  stating  the  facts 
as  above,  delivered  the  opinion  of  the  court. 

The  first  and  second  assignments  of  error 
rest  upon  the  same  ground,  and  may  be  con- 
sidered together.  They  are:  First,  tliat  it 
was  error  for  the  court,  upon  the  examina- 
tion of  the  witness  Chalmers,  (who  was  also 
one  of  the  plaintiffs,)  to  admit  in  evidence 
the  paper  handed  him  showing  an  itemized 
statement  of  account  aggregating  $2,531.78. 
It  is  contended  that  evidence  of  this  charac- 
ter, "an  unproved  copy  of  an  unproved  ac- 
count," was  inadmissible  to  show  the  alleged 
sale  and  delivery  of  merchandise.  And,  aeo- 
otui,  that  llie  court  erred  in  holding  such  in- 
admissible testimony  to  besufQcient  evidence 
of  an  indebtedness  to  permit  interest  on  it  to 
be  recovered,  as  testified  to.  The  assump- 
tion of  fact  involved  in  these  assignments, 
that  the  paper  was  admitted  in  evidence  is 
not  sulBciently  supported  by  the  statement 
7  in  the  bill  of  exceptions.  *  To  obtain  a  rever- 
sal of  a  judgment  it  is  necessary  that  the  fact 
upon  which  such  reversal  is  claimed  should 
appear  from  the  record  sufficiently  to  l>e 
passed  upon.  This  bill  of  exceptions  falls 
far  short  of  a  distinct  statement  that  the  pa- 
per was  admitted  in  evidence.  On  the  con- 
trary, we  think  the  import  of  the  language 
is  that  it  was  not  admitted,  but  that  it  was 
banded  to  witness,  and  read  and  used  by  him 


as  s  memorandum  with  which  to  refresh  his 
recollection  of  the  articles  mentioned  in  the 
account  of  plaintiffs.  We  do  not  think  the 
court  erred  in  allowing  this  to  be  done,  and 
permitting  his  testimony  to  go  to  the  jury 
for  what  it  was  worth. 

The  third  assignment  of  error  is  that  the 
court  erred  in  refusing  to  allow  the  witness 
Sabin,  introduced  in  behalf  of  the  defendant, 
to  answer  the  question:  "What  was  the  fair 
rental  value  per  month  of  tliis  mill  and  its 
attachments  ?"  This  ruling  of  the  court  was 
manifestly  proper.  It  appears  from  the  tes- 
timony of  the  witness  himself  that  he  knew 
of  no  other  silver-mill  in  the  neighlx>rhood  of 
Colurabut;  that  he  knew  of  none  whatever 
at  that  time  in  operation;  that  he  knew  of  no 
silver-mill  that  had  l>een  rented  in  Leadville 
or  in  the  state  anywhere;  and  that  this  was 
the  first  silver-mill  he  had  ever  been  connect- 
ed with,  though  he  had  been  engaged  in  min- 
ing for  20  years,  and  was  acquainted  with 
gold-mills  enough  to  know  what  work  they 
can  perform,  and  what  they  can  earn.  He 
evidently  had  no  such  knowledge  of  the  mar- 
ketable condition  or  rental  value  of  such 
property  as  would  render  his  opinion  of  any 
use  to  the  Jury  beyond  the  merest  guess  or 
conjecture.  His  luiowledge  and  experience 
of  mining-mills  was  such  as  to  render  him 
competent  to  testify  as  to  the  cost  of  con- 
struction, the  value  of  machinery,  and  the 
expense  of  putting  it  up;  and  upon  these 
points  his  testimony  was  admitted,  and  was 
to  the  effect,  among  other  tilings,  that  the 
mill  cost  875,000. 

The  fourth,  fifth,  sixth,  and  seventh  as- 
signments of  error  are  based  upon  the  rulings 
of  the  court  on  the  objections  of  the  piciintiffs 
to  the  other  questions  propounded  by  the  de- 
fendant to  the  witnesses  Sabin  and  Smith.^ 
It  does  not  appear  clearly  from  the  bill  of  ex^ 
ceptions  for* what  purpose  these  questions* 
were  propounded.  Evidence  to  show  that 
the  capacity  of  the  mill  was  30  tons  a  day  tiad 
tieen  offered  and  received  to  prove  the  rental 
value  of  the  mill,  and  perhaps  very  properly, 
as  that  might  be  a  necessary  preliminary  tact 
leading  up  to  the  determination  of  its  value 
for  the  rental.  But  after  the  defendant  ut> 
terly  failed  to  show  by  any  admissible  evi- 
dence that  there  was  any  rental  value  for  a 
mill  of  that  kind,  we  think  the  court  did  not 
err  in  holding  that  such  rental  value  could  be- 
shown  by  proving  the  value  or  the  amount  of 
ore  delivered  and  milled.  If,  however,  theob* 
ject  of  these  questions  (as  counsel  contends  in 
his  brief)  was  to  prove  the  actual  loss  of  use- 
of  the  machinery  during  the  period  of  stop- 
page, or  the  loss  of  the  profits  tliat  would 
liave  accrued  but  for  the  defective  machinery, 
the  answers  most  favorable  to  defendant 
could  only  have  tended  to  show  lo.tses  too  un- 
defined to  be  subject  to  computation,  and 
profits  too  remote  and  speculative  to  be  capa- 
ble of  ascertainment.  The  ingenious  argu- 
ment of  counsel  fails  to  convince  us  that  the 
court  erred  in  sustaining  the  plaintiffs'  objec- 
tions to  the  questions. 
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The  ninth  assignment  of  error  is  that  the 
court  admitted  we  evidence  of  the  declara- 
tions of  one  Biotti,  with  regard  to  the  placing 
of  the  machinery  of  the  mill,  to  go  to  the 
Jury.  The  introduction  of  this  evidence  was 
objected  to  upon  the  ground  that  Biotti  was 
not  an  agent  of  the  defendant  in  respect  to 
the  matters  covered  by  these  alleged  declara- 
tions. The  objection  does  not  seem  to  be 
valid.  The  witness  testified  that  Biotti  was 
authorized  by  defendant,  in  respect  of  the 
specifications  in  the  contract  between  the 
parties,  to  give  the  draughtsman  the  incline 
of  tiie  hill,  the  room  there  was  into  the  base 
of  the  retaining  wall,  the  relative  positions 
of  where  the  furnaces  should  be  placed  in  po- 
sition, and  to  give  relative  positions  and  dis- 
tances. The  witness  Chalmers,  being  re- 
called, testified  that  "we  were  notified  to 
comply  with  Riotti's  directions.  In  looking 
over  the  original  plan  of  the  furnace  thecon- 
T^ors  were  shown  in  the  plan.  But  Biotti 
said  be  preferred  *  •  •  desired  ns  to 
ifollow  the  drawing  in  making  the  furnace. 
This  drawing  showed  the  conveyora  as  after- 
wards put  in  the  mill."  *  We  think  this  di- 
rection or  declaration  of  Biotti  was  made  with 
reference  to  the  very  matters  which,  accord- 
ing to  the  testimony  of  Hurlbut  and  Chal- 
mers, were  directly  within  the  scope  of  his 
anthority  and  duty. 

We  do  not  deem  it  necessary  to  consider 
the  questions  whether  the  instructions  re- 
quested by  the  defendant,  as  above  set  forth, 
and  refused,  are  correct,  as  abstract  proposi- 
tdons  of  law,  with  regard  to  the  general  prin- 
ciples governing  the  right  of  recoupment  of 
damages.  The  bill  of  exceptions  does  not 
show  any  evidence  tending  to  prove  all  the 
faets  which  these  instructions  assume  to  ex- 
ist. The  counsel  for  plaintiff  in  error  presses 
ttie  argument  that  the  effect  of  the  exclusion 
of  the  questions  above  mentioned  shut  out 
all  evidence  of  the  necessary  and  immediate 
loss  of  profits  during  the  time  when,  by  rea- 
son of  the  alleged  breaches  of  the  agreement, 
the  use  of  the  mill  and  machinery  was  lost  to 
It.  It  would,  in  our  opinion,  have  been  er- 
ror to  give  instructions  applicable  to  evidence 
not  admitted.  The  legal  principles  in  those 
Instructions,  as  requested,  were,  so  far  as 
they  were  founded  on  the  evidence,  substan- 
tially put  before  the  jury  in  the  general 
charge  of  the  court.  The  bill  of  exceptions 
states  only  so  much  of  the  charge  as  relates 
to  the  question  of  damages  in  the  cause. 
The  learned  judge  having,  as  wo  are  author- 
ized to  assume,  fairly  left  to  the  jury  the 
facts  as  to  the  alleged  breaches  of  the  con- 
tract, instructed  them  that,  if  they  found  the 
defendant  entitled  to  deduct  from  the  plain- 
tiffs' claim  its  damages  resulting  from  the 
delay  in  the  operations  of  the  mill  caused  by 
the  defective  machinery,  It  was  undoubtedly 
entitled  to  deduct  therefrom  the  rental  value 
of  the  mill.  Becapitulating  the  evidence  on 
ibis  point,  be  then  instructed  the  jury  that, 
in  the  absence  of  all  evidence  as  to  the  rental 
value*  theiy  were  at  liberty  to  allow  interest 


on  the  investment;  and  that  it  was  shown  in 
evidence  that  the  mill  cost  $75,000;  so  that, 
if  they  found  that  the  defendant  was  entitled 
to  damages  for  delay  in  running  the  mill, 
they  would  properly  allow  interest  at  10  per 
cent  per  annum  (which  was  the  statutory 
rate  In  Colorado,  Gen.  St.  Col.  1883,  §  1706)  es 
for  the  time  of  the  delay  as*proven.  He  in-3 
structed  them  further  that  there  was  more  in* 
the  way  of  damages  shown  in  the  wages  of 
the  men  employed  in  the  mill  whose  time 
was  lost  while  the  mill  was  idle,  and  that  for 
this  loss  of  time,  during  which  they  were  re- 
ceiving wages  from  the  defendant,  the  amount 
so  paid  could  be  added  as  an  element  of  dam- 
ages to  be  deducted  from  the  plaintiffs'  de- 
mand. We  think  the  law  of  the  case  was 
fully  disclosed  to  the  jury,  and  that  fuller  or 
more  specific  instnictions  were  not  required. 
The  judgment  of  the  circuit  court  is  affirmed. 


(131  TJ.  8.  i> 
Unitbd  States  e.  Joxb8.i    Saub  e.  Tav- 

BBNHEIHBR.      SAHB  O.  MONTOOUEBT.* 

{Uaj  18, 1889.) 

FsDKBAL  Courts— JiTsisDioTioH—Cuiia  AOinrar 
VsmD  Statba— PuBLio  LASsa. 

Act  March  8, 1887,  gives  to  the  court  of  claims 
Jurladlction  of  "all  claims"  founded  on  the  con- 
stitution or  any  law  of  congress,  or  executive 
regulation,  or  contract  with  the  ^vemment,  or 
for  damages  in  cases  not  sounding  in  tort,  where 
such  claims  would  be  redressible  in  a  court  of 
law,  equity,  or  admiralty,  if  the  United  States 
were  suable.  The  district  and  circuit  courts  have 
"concurrent  Jurisdiction : "  the  former  "where 
the  amount  of  the  claim  does  not  exceed  $1,000, " 
and  the  latter  "where  the  amount  of  such  (daim 
exceeds  $1,000. "  The  petition  is  required  to  set 
forth  inter  aUa  "the  money  or  any  other  thing 
claimed,  or  the  damages  sought  to  be  recovered. " 
The  jurisdiction  of  the  respective  courts  pro- 
ceeding under  the  act,  including  the  right  of  ex- 
ception and  appeal,  is  governed  by  the  law  pre- 
viously in  force,  so  far  as  applicable,  and  not  in- 
consistent, and  the  parties  have  the  same  rights 
of  appeal  and  writ  of  error  as  were  previously 
reserved,  and  on  the  same  conditions  and  limita- 
tions. Interest  is  allowed  on  the  judgrment  until 
an  appropriation  is  made  for  its  payment.  All 
inconsistent  laws  are  repealed.  Held,  that  for- 
mer provisions  (Rev.  St.  H  707, 1089, 1090)  for  an 
appeal  "where  the  amount  in  controversy  ex- 
ceeds $3,000, "  and  for  payment  of  the  "sum"  due 
by  the  judgment  out  of  the  general  appropria- 
tion, are  sull  in  force  as  necessary  to  the  com- 
pletion of  the  system,  and  as  expressly  retained; 
that  money  judgments  alone  are  provided  for  now 
as  formerly,  and  the  general  expressions  of  the 
act  in  relation  to  jurisdiction  are  thereby  re- 
stricted to  money  demands;  and  that  neither 
court  lias  jurisdiction  of  suits  against  the  United 
States  to  establish  land  claims,  or  for  speciflo 
performance.  Millxb  and  Fikld,  JJ.,  dissent- 
ing. 

Appeals  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Oregon. 

Three  suits  by  Carrie  Jones,  Henry  Taa- 
benheimer,  and  James  B.  Montgomery,  re- 
spectively, against  the  United  istates,  for  spe- 
ciUc  performance.  Demurrers  to  the  peti- 
tions overruled,  and  the  Uuited  States  ap- 
peals. 


'Beversing  85  Fed.  Rep.  661, 

'Reversing  86  Fed.  Rep.  1.  ^^  • 
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Bet.  ffm.  JenTci  and  Asst.  Atty.  Sen.  Hoto- 
ard,  for  appellant.  Jas.  K.  Kelly  and  Jaa. 
O,  Carter,  for  appellees. 

Bbadlet,  J.  These  cases  are  suits  In 
equity  brought  against  the  United  States  un- 
der the  recent  act  of  March  3,  1887,  extend- 
ing the  jurisdiction  of  claims  against  the 
government  to  the  district  and  circuit  courts 
of  the  United  States.  Thej  are  suits  for 
specific  performance,  seeking  to  compel  the 
United  States  to  issue  and  deliver  to  the 
plaintiffs  respectively  patents  for  timber  land, 
alleged  to  have  been  taken  up  and  purchased 
by  them  under  the  act  for  the  sale  of  timber 
lands  in  the  states  of  California,  Oregon,  etc., 
ei  passed  June  3, 1878,  (20  St.  89.)    The  pe- 

•  titions  contain  averments* of  performance 
of  the  conditions  required  by  said  act,  the 
payment  of  the  price  of  the  lands  to  the  re- 
ceiver of  the  land-ofSce,  the  giving  of  his  cer- 
tificates and  receipts  therefor,  and  the  refusal 
of  the  government  to  issue  patents  to  the  pe- 
titioners as  entitled  thereto.  They  pray  in 
each  case  for  a  decree — First,  that  the  peti- 
tioner is  owner  of  the  land  by  virtue  of  the 
purchase;  and,  second,  that  the  United  States 
issue  and  deliver,  or  cause  to  be  issued  and 
delivered,  in  accordance  with  law,  a  patent 
granting  and  conveying  the  land  purchased. 
The  United  States,  by  its  attorney,  demurred 
to  the  several  petitions.  The  circuit  court 
overruled  the  demurrers,  and  rendered  de- 
crees for  the  plaintiffs.    From  these  decrees 

3  the  present  appeals  were  taken. 

•  *Tbe  question  involved  is  whether  the  act 
of  March  8,  1887,  which  is  entitled  "An  act 
to  provide  for  the  bringing  of  suits  ag^ainst 
the  government  of  the  United  States"  (24  St. 
5U5)  authorizes  suits  of  the  kind  like  the 
present,  which  are  brought,  not  for  the  re- 
covery of  money,  but  for  equitable  relief  by 
specific  performance,  to  compel  the  issue  and 
delivery  of  a  patent.  In  the  case  of  U.  S.  v. 
Alire,  6  Wall.  573,  we  distinctly  held  that 
the  acts  of  1855  and  1863,  which  established 
the  court  of  claims,  and  defined  its  jurisdic- 
tion, did  not  give  it  power  to  entertain  any 
such  suits  as  these;  and  that  case  was  fol- 

J*  lowed  by  Bonner  v.  U.  8.,  9  Wall.  166,  and  has 

•  been  approved  in  subsequent  cases.  U.  S.*V. 
Gillis,  95  U.  S.  407.  412;  U.  S.  v.  Schurz,  102 
r  S.  878,  404.  It  is  argued,  however,  that 
the  new  law  has  extended  the  jurisdiction  of 
the  court  of  claims  and  the  concurrent  juris- 
diction of  the  circuit  and  district  courts,  or 
at  least  the  latter,  so  as  to  embrace  every 
kind  of  claim,  equitable  as  well  as  legal,  and 
specific  relief,  or  a  recovery  of  property,  as 
well  as  a  recovery  of  money.  It  such  is  the 
legislative  will,  of  course  the  courts  must 
conform  to  it,  although  the  management  and 
disposMl  of  the  public  domain,  in  which  the 
newly-claimed  jurisdiction  would  probably 
be  most  frequently  called  into  exercise,  has 
always  been  regarded  as  more  appropriately 
belonging  to  the  political  department  of  the 
government  than  to  the  courts,  and  more  a 
matter  of  administration  than  ludicature. 


A  carefnl  examination  of  the  statute,  and  s 
comparison  of  its  terms  with  those  of  the 
acts  of  1855  and  1863,  can  alone  settle  the 
question. 

By  the  first  section  of  the  act  of  1855  (10 
St.  612)  it  was  enacted  that  a  court  should 
be  established,  to  be  called  the  "Court  of 
Claims,"  the  jurisdiction  of  which  was  de- 
fined as  follows:  "The  said  court  shall  hear 
and  determine  all  claims  founded  upon  any 
law  of  congress,  or  upon  any  regulation  of 
an  executive  department,  or  upon  any  oon^ 
tract,  express  or  implied,  with  the  govern- 
ment of  the  United  States,  which  may  be 
suggested  to  it  by  a  petition  filed  therein; 
and  also  all  claims  which  may  be  referred  to 
it  by  either  house  of  congress."  The  act  of 
March  3,  1863,  passed  to  amend  the  act  of 
1855,  (12  St  765.)  added:  "That  the  said 
court  *  *  *  shall  also  have  jurisdiction 
of  all  set-offs,  counter-claims,  claims  for 
damages,  whether  liquidated  or  unliquidated, 
or  other  demands  whatsoever,  on  the  part  of 
the  government  against  any  person  making 
claim  against  the  government  in  said  court." 
Jurisdiction  was  subsequently  given  of  claims 
for  the  proceeds  of  property  captured  ot 
abandoned  during  the  Rebellion,  and  of  claims 
of  paymasters  and  other  disbursing  officers 
for  relief  from  responsibility  on  account  of 
capture  of  government  funds  or  property  in 
their  hands.  These  latter  branches  of  juris- 
diction need  not  be  considered  here. 

Turning  now  to  the  act  of  March  8,  1887,  S 
which  re-enacted*or  revised  the  previous* 
laws  as  to  the  jurisdiction  of  the  court  of 
claims,  and  conferred  concurrent  jurisdiction 
for  limited  amounts  on  the  ordinary  courts, 
we  find  the  following  language  used:  "The 
court  of  claims  shall  have  jurisdiction  to 
hear  and  determine  the  following  matters: 
First.  All  claims  founded  upon  the  con- 
stitution of  the  United  States  or  any  law  of 
congress,  except  for  pensions,  or  upon  any 
regulation  of  an  executive  department,  or 
upon  any  contract,  expressed  or  implied, 
with  the  government  of  the  United  States, 
or  for  damages,  liquidated  or  unliquidated, 
in  cases  not  sounding  in  tort,  in  respect  of 
which  claims  the  party  would  be  entitled  to 
redress  against  the  United  States  either  in  a 
court  of  law,  equity,  or  admiralty,  if  the 
United  States  were  suable.  •  •  •  8eo- 
ond.  All  set-offs,  counter-claims,  claims  for 
damages,  whether  liquidated  or  unliquidated, 
or  other  demands  whatsoever  on  the  part  of 
the  government  or  the  United  States  against 
any  claimant  against  the  government  in  said 
court."  "Sec.  2.  That  the  district  courts  of 
the  United  States  shall  have  concurrent  ju- 
risdiction with  tlie  court  of  claims  as  to  aU 
matters  named  in  the  preceding  section 
where  the  amount  of  the  claim  does  not  ex- 
ceed one  thousand  dollars,  and  the  circuit 
courts  of  the  United  States  shall  have  such 
concurrent  jurisdiction  in  all  cases  where  the 
amount  of  such  claim  exceeds  one  thousand 
dollars,  and  does  not  exceed  ten  thoosand 
dollars."  The  iurisdiclion  here  eiven  to  the 
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«oart  of  claims  Is  precisely  the  same  as  that 
given  In  the  acts  of  1855  and  1868,  with  the 
addition  that  it  is  extended  to  "damages 
*  *  *  in  cases  not  sounding  in  tort"  and 
to  claims  for  which  redress  may  be  had  "  either 
in  a  court  of  law,  equity,  or  admiralty." 
"Damages  in  cases  not  sounding  in  tort" — 
that  is  to  say,  damages  for  breach  of  contract 
— had  already  been  held  to  be  recoverable 
against  the  government  under  the  former  acts. 
U.  &  V.  Behan,  110  U.  8. 838,  4  Sup.  Ct.  Bep. 
81;  n.  S.  V.  Manufacturing  Co.,  112  IT.  S. 
645,  5  Sup.  Gt.  Bep.  306;  Hollister  v.  Man- 
ufacturing Co.,  113  IT.  8.  69.  67,  5  Snp.  a. 
^Bep.  717.  "Claims"  redressible  "in  a  court 

•  of  law,  equity,  or*admiralty,"  may  be  claims 
for  money  only,  or  they  may  be  claims  for 
property  or  speciflo  relief,  according  as  the 
context  of  the  statute  may  require  or  allow. 
The  claims  referred  to  in  the  original  statute 
of  1855,  as  described  in  the  first  section 
thereof,  above  quoted,  might  have  included 
claims  for  other  things  besides  money;  but 
various  provisions  of  that  act  and  of  the  act 
of  March  3,  1863,  were  inconsistent  with 
the  enforcement  of  any  claims  under  the  law 
except  claims  for  money.  Thus,  in  the  fifth 
section  of  the  act  of  1863,  the  right  of  appeal 
was  limited  to  cases  in  which  the  amount  in 
controversy  exceeded  93,000,  and  in  the  sev- 
enth section  it  was  provided  that  if  judg- 
ment should  be  given  in  favor  of  the  claim- 
ant, the  sum  due  thereby  should  be  paid  out 
of  any  general  appropriution  made  bylaw  for 
the  payment  of  private  claims;  and,  if  a  judg- 
ment was  aOlr  med  on  appeal,  i  u  terest  was  to  be 
allowed  thereon,  etc.  In  the  case  of  U.  S.  v. 
Alire,  6  Wall.  573,  Mr.  Jnstice  Nklsom, 
speaking  for  the  court,  said:  "It  will  be 
seen  by  the  above  reference  which  we  have 
made  to  the  two  acts  of  congress  on  this  sub- 
ject that  the  only  judgments  which  the  court 
of  claims  are  authorized  to  render  against 
the  government,  or  over  which  the  supreme 
court  have  any  jurisdiction  on  appeal,  or  for 
the  payment  of  which  by  the  secretary  of  the 
treasury  any  provision  is  made,  are  judg- 
ments for  money  found  due  from  the  gov- 
ernment to  the  petitioner.  And  although  it 
is  true  that  the  subject-mstter  over  which 
Jurisdiction  is  conferred,  both  in  the  act  of 
1855  and  of  1863,  would  admit  of  a  much 
more  extended  cognizance  of  cases,  yet  it  is 
quite  clear  that  the  limited  power  given  to 
render  a  judgment  necessarily  retains  tlie 
general  terms,  and  confines  the  subject-mat- 
ter to  cases  in  which  the  petitioner  sets  up  a 
moneyed  demand  as  due  from  the  govern- 
ment." Tlie  decree  of  the  court  of  claims  in 
that  case  was  tliat  the  claimant  recover  of 
the  government  a  military  land  warrant  for 
160  acres  of  land,  and  that  it  be  made  out 
and  delivered  to  him  by  the  proper  officer. 
This  court  said:  "We  find  no  provision  in 
any  of  the  statutes  requiring  a  judgment  of 
tUa  character,  whether  in  this  couil;  or  in 
the  court  of  claims,  to  be  obeyed  or  satisfied." 

«      The  sections  of  the  act  of  1863  referred  to 

*  in  this  opinion  are*still  in  force,  not  being 


repealed  by  the  act  of  1887,  which  only  r»> 
peals  "all  laws  and  parts  of  laws  inconsist- 
ent" therewith.  Section  5,  relating  to  ap- 
peals. Is  transferred  to  section  707  of  tiie  Re- 
vised Statutes,  giving  an  appeal  to  this  court 
"where  the  amount  in  controversy  exceeds 
93,000;"  and  section  7,  relating  to  the  mode 
of  paying  judgments  out  of  a  general  ap- 
propriation, and  allowing  interest  where  a 
judgment  is  affirmed,  is  contained  in  sections 
1089. 1090  of  the  Revised  Statutes.  These 
sections  are  still  the  law  on  the  subjects  to 
which  they  relate,  being  necessary  to  the 
completion  of  the  system,  and  not  being 
supplied  by  any  other  enactments.  Indeed, 
they  are  expressly  retained.  The  fourth  sec* 
tion  of  the  act  of  1887  declares  that  "the  Ju- 
risdiction of  the  respective  courts  of  the 
United  States  proceeding  under  this  act,  in- 
cluding the  right  of  exception  and  appeal, 
shall  bk  governed  by  the  law  now  in  force,  in 
so  far  as  the  same  is  applicable,  and  not  in- 
consistent with  the  provisions  of  this  act;" 
and  the  ninth  section  declares  "that  the 
plaintiff  or  the  United  States,  in  any  suit 
brought  under  the  provisions  of  this  act,  shall 
have  the  same  rights  of  appeal  or  writ  of 
error  as  are  now  reserved  in  the  statutes  of 
the  United  States  in  that  behalf  made,  and 
upon  the  conditions  and  limitations  therein 
contained."  These  provisions  undoubtedly 
include  the  court  of  claims  as  well  as  the 
district  and  circuit  courts.  So.  in  relation  to 
interest,  section  10  declares  that  "from  the 
date  of  such  final  Judgment  or  decree  inter- 
est shall  be  computed  thereon  at  the  rate  of 
four  per  cent,  per  annum,  until  the  time 
when  an  appropriation  is  made  for  the  pay- 
ment of  the  judgment  or  decree. "  It  seems, 
therefore,  that  in  the  point  of  providing  only 
for  money  decrees  and  money  judgments,  the 
law  is  unchanged,  merely  being  so  extended 
as  to  Include  claims  for  money  arising  out 
of  equitable  and  maritime  as  well  as  legal 
demands.  We  do  not  think  that  it  was  the 
intention  of  congress  to  go  further  than  this. 
Had  It  been,  some  provision  would  have  been 
made  for  carrying  into  execution  decrees  for 
specific  performance,  or  for  delivering  the 
possession  of  property  recovered  in  kind. 
The  general  scope  and  purport  of  the  act  ai« 
against  any  further  extension  than  that  here 
indicated.  The  expression  in  the  fifth  sec- 3 
tion,*referring  to  "money  or  any  other  thing* 
claimed,  or  the  damages  sought  to  be  recov- 
ered," on  which  so  much  reliance  is  placed 
by  the  appellees,  cannot  outweigh  the  consid* 
orations  referred  to,  and  operate  to  introduce 
entirely  new  fields  of  jurisdiction.  It  is  one 
of  those  general  expressions  which  must  be 
restrained  by  the  more  special  and  definite 
indications  of  intention  furnished  by  the  con- 
text. We  cannot  yield  to  the  suggestion 
that  any  broader  jurisdiction  as  to  subject- 
matter  is  given  to  the  circuit  and  district 
courts  than  that  which  is  given  to  the  court 
of  claims.  It  is  clearly  the  same  jurisdiction 
—  "concurrent  jurisdiction"  only  —  within 
certain  limits  as  to  amount;  and  the  lao- 
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gnage  In  which  those  limits  are  expressed 
furnishes  an  additional  argument  in  favor  of 
the  conclusion  wliich  we  have  reached.  It 
is  declared  "tliat  the  district  courts  of  the 
United  States  shall  have  concurrent  jurisdic- 
tion with  the  court  of  claims  «  *  *  where 
the  amount  of  the  claim  does  not  exceed 
•1,000,"  etc  This  language  is  properly  ap- 
plicable onljto  a  money  claim.  Hud  any- 
thing but  money  been  in  the  legislative  mind 
the  language  would  have  been,  "where  the 
amount  or  value  of  the  thing  claimed  does 
not  exceed  $1,000,"  eto. 

Of  course,  our  province  is  construction 
only;  the  policy  of  the  law  is  the  prerogative 
of  the  legislative  department.  But,  notwitli- 
standing  the  glowing  terms  in  wliich  able 
Jurists  biftTe  spoken  of  the  progress  of  civil- 
ization and  enlightened  government  as  ex- 
hibited in  subjecting  government  itself, 
equally  with  individuals,  to  the  jurisdiction 
of  its  own  courts,  we  shoald  have  been  some- 
what surprised  to  find  that  the  administra- 
tion of  vast  public  interests,  like  that  of  the 
public  lands,  which  belong  so  appropriately 
to  the  political  department,  had  been  cast 
upon  the  courts, — which  it  surely  would 
have  been,  if  such  a  wide  door  had  been 
opened  for  suing  the  government  to  obtain 
patents  and  establish  land  claims,  as  the 
counsel  for  the  appellees  in  these  cases  seems 
to  imagine.  We  are  satisfied  that  the  door 
has  not  yet  been  thrown  open  thus  wide. 
The  decrees  of  the  court  are  reversed  in  all 
the  cases,  and  the  causes  are  respectively  re- 
manded, with  instructions  to  dismiss  the 
original  petitions  or  bills. 


•  'MIIJ.ER,  J.,  {dissenttng.)  I  find  myself 
unable  to  concur  with  the  majority  of  the 
court  in  the  construction  given  by  it  in  the 
opinion  just  read  to  the  provisions  of  the  act 
of  March  8, 1887.  This  act  was  evidently 
intended  to  confer  a  new  and  important  ju- 
risdiction upon  the  court  of  claims,  and  a 
concurrent  jurisdiction,  to  a  limited  extent. 
In  the  same  class  of  cases,  upon  the  circuit 
and  district  courts  of  the  United  States.  I 
can  see  no  other  possible  object  in  that  part 
of  the  statute  which  confers  this  new  juris- 
diction by  the  use  of  language  which  for  the 
first  time  in  the  history  of  that  court  author- 
izes it  to  take  cognizance  of  claims  where  the 
party  would  be  entitled  to  redress  against  the 
United  States,  eitlier  in  a  court  of  law,  eq- 
uity, or  admiralty,  if  the  United  States  were 
suable,  than  to  make  them  suable  in  such 
cases.  To  hold  that  the  distinct  grant  of 
power  here  provided  for  is  controlled  by  the 
fact  that  this  court  has  under  former  statutes 
decided  that  it  did  not  then  exist,  is  simply 
to  nullify  this  new  grant  of  power.  The 
manifest  purpose  of  this  new  act  was  to  con- 
fer power  which  the  court  of  claims  did  not 
ftrevionsly  have,  and  to  authorize  it  to  take 
urisdiction  of  a  class  of  cases  of  which  it  had 
not  cognizance  before.  To  say  that  under 
■uch  circumstances  the  new  statute  is  to  be 
crippled  and  rendered  ineffectual  in  the  only 


new  feature  which  it  has,  in  regard  to  the 
jurisdiction  of  that  court,  is,  in  my  mind,  a 
refusal  to  obey  the  law  as  made  by  congress 
in  tlie  matter  in  which  its  power  is  undis- 
puted. It  is  clear  to  me  tliat  congress  in- 
tended by  this  act  to  enlarge  very  materially 
the  right  of  suit  against  the  United  States, 
to  facilitate  this  right  by  allowing  suits  to 
be  brought  in  the  circuit  and  district  courts 
where  the  parties  resided,  and  that  it  also 
designed  to  enlarge  the  remedy  in  the  court 
of  claims  to  meet  all  such  cases  in  law,  eq- 
uity, and  admiralty  against  the  United 
States,  as  would  be  cognizable  in  such  courts 
against  individuals. 

I  am  authorized  to  say  that  Mr.  Justice 
FiKLo  agrees  witti  me  in  this  dissent. 


(in  u.  s.  n) 
XJsmD  Stxrta  v.  Dbbw. 
(May  18, 1889.) 

Id  Error  to  the  Circuit  (}ourt  of  the  United  States 
for  the  Western  District  of  Louisiana. 

Suit  by  Harrison  C.  Drew  against  the  United 
States. 

SoU  Oen.  Jenki  and  Astt.  Atty.  (Ten.  Howar^ 
for  plaintiff  in  error.  J.  L.  BraSjvrA  and  A.  H. 
Letma/rd,  for  defendant  in  error. 

Bbislbt,  jr.  This  is  a  suit  In  eqai^,  bronj^t 
against  ttia  United  States  to  establish  the  daim  fA 
the  plaintiff  to  have  land-warrants  or  cerUfloates 
of  location  for  1.016  acres  of  land  made  out  and  de- 
livered to  him  by  way  of  indemnity  and  satlstao- 
tlon  for  a  certain  oonoesslon  or  grant  of  landmadA 
by  the  Spanish  mvemor  to  one  Frandsco  Adtmte, 
in  1788:  the  land  itself  having  been  surveyed  as 
publio  land  by  the  United  States,  and  disposed  of 
to  purchasers.  The  claim  Is  made  under  the  pro- 
visions of  the  act  of  June  2, 1858,  entitled  "  An  aot 
to  provide  for  the  location  of  certain  confirmed 
private  land  claims  of  the  state  of  Missouri,  and 
for  other  purposes, "  (11  St.  2M :)  the  claim  in  ques- 
tion having  been  confirmed  by  act  of  congress 
passed  February  8S,  1823,  (8  St.  737.)  The  suit  is 
subject  to  the  same  objections  whioh  exist  in  rela- 
tion to  the  suits  of  (Carrie  Jones  and  others,  ante, 
069,  (just  disposed  of,)  and  the  same  decree  must 
be  made  as  in  those  oases.  The  decree  of  the  oii^ 
cult  court  is  reversed,  and  the  cause  remanded, 
with  Instructions  to  dismiss  the  orl^nal  petition 
orbilL 

(in  U.  3.  Uf) 
B»  parte  ITiblsen. 

(May  13,  1839.) 

1.  PoLTOAirr— AOTBBFOIS  COHVIOT. 

A  conviction  under  aot  Maroh  23, 1898^  |  9, 
making  It  unlawful  for  a  man  to  coh^it  wiOk 
more  than  one  woman  in  any  territory  of  ^s 
United  States,  bars  a  prosecution  under  aot 
Maroh  S,  1887,  prescribing  the  punishment  for 
adultery,  when  tlie  latter  offense  is  in  taot  a  part 
of  a  continuous  cohabitation  with  the  woman 
named  In  the  first  Indictment,  though  the  time 
of  its  commission  is  laid  after  the  period  during^ 
whioh  ttie  cohabitation  was  alleged  to  have  con- 
tinued. _  .  ,, 
a,  S1.KB— HiBEis  Corpus. 

If  the  district  court  improperly  snstaln  a  de- 
murrer to  a  plea  of  such  former  conviction,  the 
defendant  may  be  released  from  imprisonment 
under  sentence  for  such  adultery  by  habeas  cor- 
pus, as  the  court  has  no  authority  to  render  Uio 
judgment. 

F.  8.  Richards,  8,  Shdlabarger,  and  /. 
M.  Wilson,  for  appellant.  Bol.  Qen.  Jenka, 
for  respondent. 
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Bbadlet,  J.  This  is  an  appeal  from  a 
final  order  of  the  district  court  for  the  First 
judicial  district  of  the  territory  of  Utah,  re- 
fusing to  issue  a  habeas  corpus  applied  for 
by  the  petitioner,  who  prayed  to  be  discharged 
from  custody  and  imprisonment  on  a  judg- 
ment rendered  by  said  court  on  the  12th  of 
March,  1889.  The  judgment  was  that  the 
petitioner,  Hans  Nielsen,  having  been  con- 
victed of  the  crime  of  adultery,  be  impris- 
oned in  the  penitentiary  of  the  territory  for 
the  term  of  125  days.  The  appeal  to  this 
court  is  given  by  section  1909  of  the  Revised 
Statutes.  The  case  arose  upon  the  statutes 
enacted  by  congress  for  the  suppression  of 
polygamy  in  Utoh.  The  third  section  of  the 
act  approved  March  22,  1882,  entitled  "An 
act  to  amend  section  fifty-three  hundred  and 
fifty-two  of  the  Revised  Statutes  of  the  Unit- 
ed States,  in  reference  to  bigamy,  and  for  oth- 
er purposes,"  reads  as  follows:  "Sec.  3. 
That  if  any  male  person,  in  a  territory  or  oth. 
or  place  over  which  the  United  States  have 
exclusive  jurisdiction,  hereafter  cohabits  with 
more  than  one  woman,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  a  fine  of  not 
more  than  three  hundred  dollai-s,  or  by  im- 
prisonment for  not  more  than  six  months,  or 
by  both  said  punishments,  in  the  discretion 
of  the  court. "  22  St.  31.  The  third  section 
^of  the  act  of  March  S,  1887,  entitled  "An  act 
*;  to  amend  an  act  entitled  'An  act  to  amend  sec- 
•  tiOD*fifty-three  hundred  and  fifty-two  of  the 
Revised  Statutes  of  the  United  States,  in  ref- 
erence to  bigamy,  and  for  other  purposes,'" 
reads  as  follows:  "Sec.  3.  That  whoever 
commits  adultery  shall  be  punished  by  im- 
prisonment in  the  penitentiary  not  exceed- 
ing three  years;  and,  when  the  act  is  com- 
mitted between  a  married  woman  and  a  man 
who  is  unmarried,  both  parties  to  such  act 
shall  be  deemedguilty  of  adultery;  and  when 
such  act  is  committed  between  a  married 
man  and  a  woman  who  is  unmarried,  the 
man  shall  be  deemed  guilty  of  adultery."  24 
St.  635. 

On  the  27th  of  September,  1888,  two  in- 
dictments were  found  against  the  petitioner, 
Nielsen,  in  the  district  court,  one  under  each 
of  these  statutes.  The  first  charged  that  on 
the  15th  of  October,  1885,  and  continuously 
from  that  time  tiU  the  13th  of  May,  1888,  in 
the  district  aforesaid,  he,  the  said  Nielsen,  did 
unlawfully  claim,  live,  and  cohabit  with  more 
than  one  woman  as  his  wives,  to-wit,  with 
Anna  Lavinia  Nielsen  and  Caroline  Nielsen. 
To  this  indictment,  on  being  arraigned,  Niel- 
sen on  the  29th  of  September,  1888,  pleaded 
guilty;  and  on  the  19th  of  November  follow- 
ing he  was  sentenced  to  be  imprisoned  in  the 
penitentiary  for  the  term  of  three  months, 
and  to  pay  a  fine  of  $100  and  the  costs.  The 
second  indictment  cliarged  that  said  Nielsen, 
on  the  14th  of  May,  1888,  in  the  same  dis- 
trict, did  unlawfully  and  feloniously  commit 
adultery  with  one  Caroline  Nielsen,  he  being 
a  married  man,  and  having  a  lawful  wife, 
and  not  being  married  to  said  Caroline.  Be- 
T.98.C.— 43 


ing  arraigned  on  this  Indictment  on  the  29th 
of  September,  1888,  after  having  pleaded 
guilty  to  the  other,  Nielsen  pleaded  not 
guilty,  and  that  he  had  already  been  convict- 
ed of  the  offense  charged  in  this  indictment 
by  his  plea  of  guilty  to  the  other.  After  he 
had  suffered  the  penalty  imposed  by  the  sen- 
tence for  unlawful  cohabitation,  the  indict- 
ment for  adultery  came  on  for  trial,  and  the 
petitioner,  by  leave  of  the  court,  entered  oral- 
ly a  more  formal  plea  of  former  conviction, 
in  which  he  set  up  the  said  indictment  for 
unlawful  cohabitation,  his  plea  of  guiltyoD 
thereto,  and  his  sentence  upon  said  plea,  an4H 
ciaimed*tbat  the  charge  of  unlawful  cohabitar* 
tlon,  though  formally  made  only  for  the  pe» 
riod  from  15th  October,  1885,  to  13th  May, 
1888,  yet,  in  law,  covered  the  entire  period 
from  October,  1885,  to  the  time  of  finding 
the  indictment,  September  27,  1888,  and 
thus  embraced  the  time  within  which  the 
crime  of  adultery  was  charged  to  have  been 
committed;  and  he  averred  that  the  Caro- 
line Nielsen  with  whom  he  was  charged  to 
have  unlawfully  cohabited  as  a  wife  was 
the  same  person  with  whom  he  was  now 
charged  to  have  committed  adultery;  that 
the  unlawful  cohabitation  charged  in  the 
first  indictment  continued  without  intermis- 
sion to  the  date  of  finding  that  indict- 
ment;  and  that  the  offense  charged  in  both 
indictments  was  one  and  the  same  offense 
and  not  divisible,  and  that  he  had  suffered 
the  full  penalty  prescribed  therefor.  To  this 
plea  the  district  attorney  demurred.  The 
court  sustained  the  demurrer,  and  the  peti- 
tioner,  being  convicted  on  the  plea  of  not 
guilty,  was  sentenced  to  be  imprisoned  in 
the  penitentiary  for  the  term  of  125  days. 
The  sentence  was  as  follows,  to-wit:  "The 
defendant,  with  his  counsel,  came  into  court. 
Defendant  was  then  asked  if  he  had  any  le- 
gal cause  to  show  why  judgment  should  not 
now  be  pronounced  against  him,  to  which  he 
replied  that  ho  had  none;  and,  no  sufiiclent 
cause  being  shown  or  appearing  to  the  court, 
thereupon  the  court  rendered  its  judgment 
that  whereas,  said  defendant,  Hans  Nielsen, 
having  been  duly  convicted  in  this  court  of 
the  crime  of  adultery,  it  is  therefore  ordered, 
adjudged,  and  decreed  that  the  said  Hans 
Nielsen  be  imprisoned  in  the  penitentiary  of 
the  territory  of  Utah,  at  tbe.county  of  Salt 
Lake,  for  the  term  of  one  hundred  and  twen- 
ty-five days.  You,  said  defendant,  Hans 
Nielsen,  are  rendered  into  the  custody  of  the 
United  States  marshal  for  the  territory  of 
Utah,  to  be  by  him  delivered  into  the  custody 
of  the  warden  or  other  proper  oflScer  of  said 
penitentiary.  You,  said  warden  or  other 
proper  oGBcer  of  said  penitentiary,  are  liere-« 
by  commanded  to  receive  of  and  from  saidn 
•United  States  marshal  him,  the  said  Hans* 
Nielsen,  convicted  and  sentenced  as  afore* 
said,  and  him,  the  said  Hans  Nielsen,  to  safe- 
ly keep  and  imprison  in  said  penitentiary  for 
the  term  as  in  this  judgment  ordered  and 
specified."  Thereupon,  being  delivered  into 
the  custody  of  the  marshal,  the  defendant  be. 
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low,  on  the  next  day,  or  day  following,  dur- 
ing the  same  term  ot  the  court,  presented  to 
tbe  court  bis  petition  for  a  habeas  corpus, 
setting  forth  the  indictments,  proceedings, 
and  judgments  in  both  cases,  and  his  suffer- 
ing of  the  sentence  on  the  first  indictment, 
and  claiming  that  the  court  had  no  jurisdic* 
tion  to  pass  judgment  against  him  upon 
more  than  one  of  the  indictments,  and  that 
be  was  being  punished  twice  for  one  and  the 
same  offense.  As  before  stated,  the  court, 
being  of  opinion  that  if  the  writ  were  grant- 
ed he  could  not  be  discharged  from  custody, 

„  refused  bis  application.    That  order  is  ap- 

J°  pealed  from. 

•  *  Tbe  first  question  to  be  considered,  there- 
fore, is  whether,  if  the  petitioner's  position 
was  true,  that  lie  had  been  convicted  twice 
for  the  same  offense,  and  that  the  court  erred 
in  its  decision,  he  could  have  relief  by  habeas 
«OTpua.  The  objection  to  tlie  remedy  of 
habeas  corpus  of  course  would  be  that  there 
was  in  force  a  regular  judgment  of  convic- 
tion, which  could  not  be  questioned  collater- 
ally, as  it  would  have  to  be  on  habeas  corpus. 
But  there  are  exceptions  to  this  rule  which 
have  more  than  once  been  acted  upon  by  this 
court.  It  is  firmly  established  that  if  the 
court  which  renders  a  judgment  has  not  ju- 
risdiction to  render  it,  either  because  the  pro- 
ceedings or  the  law  under  which  they  are 
taken  are  unconslitutional,  or  for  any  other 
reason,  the  judgment  is  void,  and  may  be 
questioned  collaterally,  and  a  defendant  who 
is  imprisoned  under  and  by  virtue  of  it  may 
be  discharged  from  custody  on  habeas  corpus. 
This  was  so  decided  in  the  cases  of  Ex  parte 
Lange,  18  Wall.  163,  and  Ex  parte  Siebold,  100 
U.  S.  371,  and  in  several  other  cases  referred 
to  therein.  In  the  case  of  In  re  Snow,  120 
U.  S.  274,  7  Sup.  Ct.  Bep.  556,  we  held  that 
only  one  indictment  and  conviction  of  the 
crime  ot  unlawful  cohabitation,  under  tlie  act 

„of  1882,  could  be  had  for  tbe  time  preceding 

•  the  finding  of  the  indictment,  because  the 
■  crime  was  a  continuous  one,  and*was  but  a 

single  crime  until  prosecuted;  that  a  second 
conviction  and  punishment  of  the  same  crime 
for  any  part  of  said  period  was  an  excess  of 
authority  on  the  part  of  the  district  court  of 
Utah;  and  that  a  habeas  corpus  would  lie  for 
the  discharge  of  the  defendant  imprisoned  on 
such  conviction.  In  that  case  the  habeas 
corpus  was  applied  for  at  a  term  subsequent 
to  that  at  which  the  judgment  was  rendered; 
but  we  did  not  regard  this  circumstance  as 
sufficient  to  prevent  the  prisoner  from  having 
his  remedy  by  that  writ.  It  is  true  that  in 
the  Case  of  Snow  we  laid  emphasis  on  the 
fact  that  the  double  conviction  for  the  same 
offense  appeared  on  the  face  of  the  judgment; 
but  if  it  appears  in  the  indictment,  or  any- 
where else  in  tlie  record,  (of  which  tbe  judg- 
ment is  only  a  part,)  it  is  sufficient.  In  the 
present  case  it  appeared  on  the  record  in  the 
plea  of  autrefois  convict,  which  was  admit- 
ted to  be  true  by  the  demurrer  of  the  govern- 
ment. We  think  that  this  was  sufficient.  It 
was  laid  down  by  this  court  in  Be  Qoj,  127 


U.  S.  731,  758,  8  Sup.  Ct.  Bep.  1263.  that  the 
power  of  congress  to  pass  a  statute  nnder 
which  a  prisoner  is  held  in  custody  may  be 
inquired  into  under  a  writ  of  habeas  carpus 
as  affecting  the  jurisdiction  of  tbe  court 
which  ordered  his  imprisonment;  and  the 
court,  speaking  by  Mr.  Justice  Miller,  adds: 
"And  if  their  want  of  power  appears  on  the 
face  of  the  record  of  his  condemnation, 
whether  in  the  indictment  or  elsewhere,  the 
court  which  has  authority  to  issue  the  writ 
is  bound  to  release  him;"  referring  to  Ex 
parte  Siebold,  100  U.  S.  371.  In  the  present 
case,  it  is  true,  the  ground  for  the  Jiabeas 
corpus  was,  not  the  invalidity  of  an  act  of 
congress  under  which  the  defendant  was  in- 
dicted, but  a  second  prosecution  and  trial  for 
the  same  offense,  contrary  to  an  express  pro- 
vision of  tbe  conslitution;  in  other  words,  a 
constitutional  immunity  of  the  defendant 
was  violated  by  the  second  trial  and  judg- 
ment. It  is  difficult  to  see  why  a  conviction 
and  punishment  under  an  unconstitutional 
law  is  more  violative  of  a  person's  constitu- 
tional  rights  than  an  unconstitutional  con- 
viction and  punishment  under  a  valid  law. 
In  tbe  first  case,  it  is  true,  the  court  has  no 
authority  to  take  cognizance  of  the  case;  but^a 
in  the  other  it  has  no  authority  to  render^ 
*judgment  against  the  defendant.  This  was* 
the  case  in  Ex  parte  Lange,  where  the  court 
had  authority  to  hear  and  determine  the  case, 
but  we  held  that  it  bad  no  authority  to  give 
the  judgment  it  did.  It  was  the  same  in  the 
Case  of  Snow;  the  court  had  authority  over 
the  case,  but  we  held  thut  it  had  no  authority 
to  give  judgment  against  the  prisoner.  He 
was  protected  by  a  constitutional  provision, 
securing  to  him  a  fundamental  right.  It  was 
not  a  case  of  mere  error  in  law,  but  a  case  of 
denying  to  a  person  a  constitutional  right. 
And  where  such  a  case  appears  on  the  record 
the  party  is  entitled  to  be  discharged  from 
imprisonment.  The  distinction  between  the 
case  of  a  mere  error  in  law,  and  of  one  in 
which  the  judgment  is  void,  is  pointed  out 
in  Ex  parte  Siebold,  100  U.  S.  371.  375,  and 
is  illustrated  by  the  case  of  Ex  parte  Parks 
as  compared  with  the  Cases  of  Lange  and 
Snow.  In  the  Case  of  Parks  there  was  an 
alleged  misconstruction  of  a  statute.  We 
held  that  to  be  a  mere  error  in  law,  the  court 
having  jurisdiction  of  thecase.  In  theCiises 
of  Lange  and  Snow  there  was  a  denial  or  in- 
vasion of  a  constitutional  right.  A  party  is 
entitled  to  a  habeas  corpus,  not  merely  where 
the  Courtis  without  jurisdiction  of  the  cause, 
but  where  it  has  no  constitutional  authority 
or  power  to  condemn  the  prisoner.  As  said 
by  Chief  Baron  Gilbert,  in  a  passage  quoted 
in  Ex  parte  Parks,  93  U.  S.  18,  22,  "if  the 
commitment  be  against  law,  as  being  made 
by  one  who  had  no  jurisdiction  of  the  cause, 
or  for  a  matter  for  which  by  law  no  man 
ought  to  be  punislied,  the  court  are  to  dis- 
charge. "  Tills  was  said  in  reference  to  cases 
wliich  had  gone  to  conviction  and  sentence. 
Lord  Hale  laid  down  the  same  doctrine  in  al> 
most  tbe  same  words.    2  Hale,  P.  C.  144. 
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And  why  shonld  not  snch  a  rnle  prevail  tn 
favorem  libertatUf  If  we  have  seemed  to 
hold  the  contrarj  in  any  case,  it  has  been 
from  inadvertence.  The  law  could  hardly  be 
Stated  with  more  categorical  accuracy  than  it 
is  in  the  opening  sentence  of  Ex  parte  Wil- 
son, 114  U.  S.  417,  420,  5  Sup.  a.  Kep.  935, 
where  Mr.  Justice  Grat,  speaicing  for  the 
court,  said:  "It  is  well  settled  by  a  series  of 
decisions  that  this  court,  having  no  jurisdio- 
etion  of  criminal  cases  by  writ  of  error  or  ap- 
Speal,  cannot  discharge  on  habeas  corpus  a 
*  person  imprisoned 'under  the  sentence  of  a 
circuit  or  district  court  in  a  criminal  case, 
unless  the  sentence  exceeds  the  jurisdiction 
of  that  court,  or  tliere  is  no  authority  to  hold 
him  under  the  sentence."  This  proposition, 
it  is  true,  relates  to  the  power  of  this  court 
to  discharge  on  habeas  corpus  persons  sen- 
tenced by  the  circuit  and  district  courts;  but, 
with  regard  to  the  power  of  discharging  on 
habeas  coipus  it  is  generally  true  tliat  after 
conviction  and  sentence  the  writ  only  lies 
when  the  sentence  exceeds  the  jurisdiction  of 
the  court,  or  there  is  no  autliority  to  bold  the 
defendant  under  it.  In  the  present  case  the 
sentence  given  was  beyond  the  jurisdiction 
of  the  court,  because  it  was  against  an  ex- 
press provision  of  the  constitution  whicli 
bounds  and  limits  all  jurisdiction.  Being  of 
opinion,  therefore,  that  habeas  corpus  was  a 
proper  remedy  for  the  petitioner,  if  the  crime 
of  adultery  with  which  he  was  charged  was 
included  in  the  crime  of  unlawful  cohabita- 
tion for  which  he  was  convicted  and  pun- 
ished, that  question  is  now  to  be  considered. 
We  will  revert  for  a  moment  to  the  case  of 
In  re  Snow.  Three  crimes  of  unlawful  co- 
habitation were  charged  against  Snow  in 
three  indictments,  the  crimes  being  laid  con- 
tinuous with  each  other, — one  during  the 
year  1883,  one  during  1884,  and  one  during 
1885.  We  held  that  they  constituted  but  a 
single  crime.  In  the  present  case  there  were 
two  indictments;  one  for  unlawful  cohabita- 
tion with  two  women  down  to  May  13, 1888, 
and  the  other  for  adultery  with  one  of  the 
women  the  following  day.  May  14,  1888. 
If  the  unlawful  cohabitation  continued  after 
the  18th  of  May,  and  if  the  adultery  was  only 
a  part  of  and  incident  to  it,  then  an  indict- 
ment for  the  adultery  was  no  more  admissi- 
ble, after  conviction  of  the  unlawful  cohab- 
itation, than  a  second  indictment  for  anlaw- 
ful  cohabitation  would  have  been;  and  for 
the  very  good  reason  that  the  first  indictment 
covered  all  continuous  unlawful  cohabitation 
down  to  the  time  it  was  found.  The  case 
would  then  be  exactly  the  same  as  that  of  In 
re  Snow.  By  way  of  illustrating  the  argu- 
ment we  quote  from  the  opinion  in  that  case. 
eMr.  Justice  Blatobford,  delivering  the 
Sopinion  of  the  court,  said:  "The  offense  of 
■cohabitation,  in  the  sense  ofthis  statute,  is 
committed  if  there  is  a  living  or  dwelling  to- 
gether as  husband  and  wife.  It  is  i  nherently 
a  continuous  offense,  having  duration,  and 
not  an  otiense  consisting  of  an  isolated  act. 
That  it  was  intended  in  that  sense  in  these 


Indictments  Is  shown  by  the  fact  that  in  each 
the  charge  laid  is  that  the  defendant  did  on 
the  day  named  and  '  thereafter  and  continu- 
ously,' for  the  time  specified,  'live  and  co- 
habit with  more  than  one  woman,  to-wit, 
with '  the  seven  women  named,  and  'during 
all  the  period  aforesaid'  'did  unlawfully 
claim,  live,  and  cohabit  with  all  of  said  wo- 
men as  his  wives.'  Thus,  in  each  indict- 
ment, the  offense  is  laid  as  a  continuing  one, 
and  a  single  one,  for  all  the  time  covered  by 
the  indictment;  and,  taking  the  three  indict- 
ments together,  there  is  cliarged  a  continu- 
ing offense  for  tlie  entire  time  covered  by  all 
three  of  the  indictments.  There  was  but  a 
single  offense  committed  prior  to  the  time 
the  indictments  were  found.  •  •  *  On 
the  same  principle  there  might  have  been  an 
indictment  covering  each  of  the  thirty-flye 
months,  with  imprisonment  for  seventeen 
years  and  a  half,  and  fines  amounting  to 
$10,500,  or  even  an  indictment  covering 
every  week.  *  •  •  It  is  to  prevent  such 
an  application  of  penal  laws  that  the  rule 
has  obtained  that  a  continuing  offense  of  the 
character  of  the  one  in  this  case  can  be  com- 
mitted but  once,  for  the  purposes  of  indict- 
ment or  prosecution,  prior  to  the  time  the 
prosecution  is  instituted."  These  views 
were  established  by  an  examination  of  many 
authorities.  Now,  the  petitioner,  in  his 
plea,  averred  in  terms  that  the  unlawful  co- 
habitation with  which  he  was  charged  in  the 
first  indictment  continued  without  inter- 
mission up  to  the  time  of  finding  that  in- 
dictment, covering  the  time  within  which 
the  adultery  was  laid  in  the  second  indict 
ment.  He  also  averred  that  the  two  indict- 
ments were  found  against  him  upon  the  tes- 
timony of  the  same  witnesses,  on  one  oath 
and  one  examination  as  to  the  alleged  of- 
fense, covering  the  entire  time  specified  In 
both  indictments.  This  plea  was  demurred 
to  by  the  prosecution,  and  the  demurrer  was 
sustained.  The  averments  of  the  plea,  there- 
fore, must  be  taken  as  true.  And  assuming^ 
them  to  be  true,  can  it  be  donbted  that  the* 
adultery  charged* in  the  second  indictment* 
was  an  incident  and  part  of  the  unlawful  co- 
habitation? We  have  no  doubt  of  it.  True, 
in  the  Case  of  Snow  we  held  that  it  was  not 
necessary  to  prove  sexual  intercourse  in 
order  to  make  out  a  case  of  unlawful  cohab- 
itation; that  living  together  as  man  and  wife 
was  sufficient;  but  this  was  only  because 
proof  of  sexual  intercourse  would  have  been 
merely  cumulative  evidence  of  the  fact.  Liv- 
ing together  as  man  and  wife  is  what  we  de- 
cided was  meant  by  unlawful  cohabitation 
under  the  statute.  Of  course,  that  includes 
sexual  intercourse.  And  this  was  the  in- 
tegral pai-t  of  the  adultery  charged  in  the 
second  indictment,  and  was  covered  by  and 
included  in  the  first  indictment  and  convic- 
tion. The  case  was  the  same  as  if  the  first 
indictment  had  in  terms  laid  the  unlawful 
cohabitation  for  the  whole  period  preceding 
the  finding, of  the  indictment.  The  convic- 
tion on  that  indictment  was  in  hiw  a  convlo- 
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tion  of  a  crime  \rhfcb  was  continuous,  ex- 
tending over  the  whole  period,  including  the 
time  when  the  adultery  was  alleged  to  Iiave 
been  committed.  The  petitioner's  sentence, 
and  the  punishment  lie  underwent  on  the 
first  indictment,  was  for  that  entire,  contin- 
uous crime.  It  included  the  adultery 
charged.  To  convict  and  punish  him  for 
that  also  was  a  second  conviction  and  pun- 
ishment for  the  same  offense.  Whether  an 
acquittal  would  have  had  the  same  effect  to 
bar  the  second  indictment  is  a  different  ques 
tion,  on  which  we  express  no  opinion.  We 
are  satisfied  that  a  conviction  was  a  good 
bar,  and  that  the  court  was  wrong  in  over- 
ruling it.  We  think  so  because  the  material 
I>art  of  the  adultery  ciiarged  was  comprised 
within  the  unlawful  cohabitation  of  which 
the  petitioner  was  already  convicted,  and  for 
which  he  had  suffered  punishment. 

The  conclusion  we  have  reached  is  in  ac- 
cord with  a  proposition  laid  down  by  the  su- 
preme judicial  court  of  Massachusetts  in  the 
case  of  Morey  v.  Com.,  108  Mass.  433,  485. 
The  court  there  says,  by  Mr.  Justice  Gray: 
"A  conviction  of  being  a  common  seller  of 
intoxicating  liquors  has  been  held  to  bar  a 
prosecution  for  a  single  sale  of  such  liquors 
_  within  the  same  time,  upon  the  ground  that 
tothe  lesser  offense,  which  is  fully  proved  by 
S* evidence  of  the  mere  fact  of  unlawfully*[nak- 
ing  8  sale,  is  merged  in  the  greater  offense; 
but  an  acquittal  of  the  offense  of  being  a 
common  s^er  does  not  have  the  like  effect. 
Com.  T.  Jeuks,  1  Gray,  490,  492;  Com.  v. 
Hudson,  14  Gray,  11;  Com.  t.  Mead,  10  Al- 
len, 896."  While  this  proposition  accords  so 
nearly  with  our  own  views,  it  is  but  fair  to 
say  that  the  decision  in  Morey  v.  Com.  is  the 
principal  one  relied  on  by  the  government  to 
sustain  the  action  of  the  district  court  of 
Utah  in  this  case.  Morey  was  charged  under 
a  statute  in  one  indictment  with  lewdly  and 
lasciviously  associating  and  cohabiting  with 
a  certain  female  to  whom  he  was  not  married ; 
and  in  another  indictment  he  was  charged 
with  committing  adultery  with  the  same  per- 
son on  certain  days  within  the  period  of  the 
alleged  cohabitation.  The  court  held  that  a 
conviction  on  the  first  indictment  was  no  bar 
to  the  second,  although  proof  of  the  same 
acts  of  unlawful  intercourse  was  introduced 
on  both  trials.  The  ground  of  the  decision 
was  that  the  evidence  required  to  support  the 
two  indictments  was  not  the  same.  The 
court  said:  "A  conviction  or  acquittal  upon 
one  indictment  is  no  bar  to  a  subsequent  con- 
viction and  sentence  upon  another,  unless 
the  evidence  required  to  support  a  conviction 
apon  one  of  them  would  have  been  sufficient 
to  warrant  a  conviction  upon  the  other.  The 
test  is  not  whether  the  defendant  has  already 
been  tried  for  the  same  act,  but  whether  he 
has  been  put  in  jeopardy  for  the  same  offense. 
A  single  act  may  be  an  offense  against  two 
Statutes;  and,  if  each  statute  requires  proof 
of  an  additional  fact  which  the  other  does  not, 
an  acquittal  or  conviction  under  either  statute 
does  not  exempt  the  defendant  from  prosecu- 


tion and  punishment  under  the  other."  Page 
434.  We  think,  however,  that  that  case  is  dis- 
tinguishable from  the  present.  The  crime  of 
loose  and  lascivious  association  and  cohabita- 
tion did  not  necessarily  imply  sexual  inter- 
course, like  that  of  living  together  as  man 
and  wife,  though  strongly  presumptive  of  it. 
But  be  that  as  it  may,  it  seems  to  us  very 
clear  that  where,  as  in  this  case,  a  peison 
has  been  tried  and  convicted  for  a  crime 
which  has  various  incidents  included  in  it, 
he  cannot  be  a  second  time  tried  for  one  of  j, 
those  incidents  without  being  twice  put  in* 
Jeopardy  for  the  same  offense.  •  It  may  be* 
contended  tliat  adultery  is  not  an  incident  of 
unlawful  cohabitation,  because  marriage  of 
one  of  the  parties  must  be  strictly  proved. 
To  this  it  may  be  answered  that  while  thisis 
true,  the  other  ingredient  (which  is  an  inci- 
dent of  unlawful  cohabitation)  is  an  essen- 
tial and  principal  ingredient  of  adultery; 
and,  though  marriage  need  not  be  stricUy 
proved  on  a  charge  of  unlawful  cohabitation, 
yet  it  is  well  known  that  the  statute  of  1882 
was  aimed  against  polygamy,  or  the  having 
of  two  or  more  wives;  and  it  is  construed  by 
this  court  as  requiring,  in  order  to  obtain  a 
conviction  under  it,  that  the  parties  should 
live  together  as  husband  and  wives. 

It  is  familiar  learning  that  there  are  many 
cases  in  which  a  conviction  or  an  acquittal  of 
a  greater  crime  is  a  bar  toa  subsequent  pros- 
ecution for  a  lesser  one.    In  Mr.  Wharton's 
Treatise  on  Criminal  Law,  (volume  1,  g  560,) 
the  rule  is  stated  as  follows,  to-wit:  "Anao- 
quittal  or  conviction  for  a  greater  offense  is 
a  bar  to  a  subsequent  indictment  for  a  minor 
offense  included  in  the  former,  wherever,  un- 
der the  indictment  for  the  greater  offense, 
the  defendant  could  have  been  convicted  of 
the  less;"  and  he  instances  several  cases  in 
which  the   rule  applies;  for  example,  "an 
acquittal  on  an  indictment  for  robbery,  burg- 
lary, and  larceny,  may  be  pleaded  to  an  in- 
dictment for  larceny  of  the  same  goods,  be- 
cause upon  the  former  indictment  the  de- 
fendant might  have  been  convicted  of  lar- 
ceny."   "If  one  be  indicted  for  murder,  and 
acquitted,  he  cannot  be  again  indicted  for 
manslaughter."    "If  a  party  charged  with 
the  crime  of  murder,  committed  in  the  per- 
petration of  a  burglary,  be  generally  acquit- 
ted on  that  indictment,  he  cannot  afterwards 
be  convicted  of  a  burglary  with  violence,  un- 
der 7  Wm.  IV.,  and  1  Vict.  c.  86,  §  2,  as  the 
general  acquittal  on  the  charge  of  murder 
would  be  an  answer  to  that  part  of  the  indict- 
ment containing  the  allegation  of  violence." 
"An  acquittal  for  seduction  is  a  bar  to  an  in- 
dictment for  fornication  with  the  same  pros- 
ecutrix."    "On  the  same  principle,  in  those 
states  where,  on  an  indictment  for  adultery, 
there  could  be  a  conviction  for  fornication, 
an  acquittal  of  adultery  is  a  bar  to  a  prose- 
cution for  fornication."    It  will  be  observed 
that  all  these  instances  are  supposed  cases  of  ^ 
acquittal;  and,  in  order  that  an  acquittal  may^ 
be  a  bai'to  a  subsequent  indictment  for  the* 
lesser  crime,  it  would  seem  to  be  essential 
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tbst  a  eonvletlon  of  Buch  crime  might  bare 
been  had  under  the  indictment  for  the  great- 
er. If  a  conviction  might  have  been  had,  and 
was  not,  there  was  an  implied  acquittal.  But 
where  a  conviction  for  a  less  crime  can- 
not be  had  under  an  indictment  for  a  greater 
which  includes  it,  there  it  is  plain  that  while 
an  acquittal  would  not  or  might  not  be  a  bar, 
a  conviction  of  the  greater  crime  would  in- 
volve the  lesser  also,  and  would  be  a  bar; 
and  tlien  the  proposition  first  above  quoted 
from  the  opinion  In  Morej  v.  Com.  would 
apply.  Thus,  in  the  case  of  State  v.  Cooper, 
IS  N.  J.  Law,  861.  where  the  defendant  was 
first  indicted  and  convicted  of  arson,  and 
was  afterwards  indicted  for  the  murder  of  a 
man  bnmt  and  killed  in  the  fire  produced  bj 
the  arson,  the  supreme  court  of  Kew  Jeraev 
held  that  the  conviction  of  the  arson  was  a 
bar  to  the  indictment  for  murder,  which  was 
I  the  result  of  tiie  arson.  So,  in  State  v.  Kutt, 
28  yt.  598,  where  a  person  was  convicted  of 
being  a  common  seller  of  liquor,  it  was  held 
that  he  could  not  afterwards  l)e  prosecuted 
for  a  single  act  of  selling  within  the  same 
period.  "If,"  said  the  court,  "the  govern- 
ment see  fit  to  go  for  the  offense  of  being  •  a 
common  seller,'  and  the  respondent  is  ad- 
judged guilty,  it  must,  in  a  certain  sense,  be 
considered  as  a  merger  of  all  the  distinct  acts 
of  sale  up  to  the  filing  of  the  complaint,  and 
the  respondent  can  be  punished  but  for  one 
offense. "  Whereas,  in  Com.  v.  Hudson,  14 
Gray,  11,  after  an  acquittal  as  a  common 
seller,  it  was  lield  that  the  defendant  might 
be  indicted  for  a  single  act  of  selling  during 
the  same  period.  See  1  Bish.  Crim.  Law, 
(5th  Ed.)  §  1054,  etc.  The  books  are  full  of 
cases  that  bear  more  or  less  upon  the  subject 
we  are  discussing.  As  our  object  is  simply 
to  decide  the  case  before  us,  and  not  to  write 
a  general  treatise,  we  content  ourselves,  in 
addition  to  what  has  already  been  said,  with 
■imply  announcing  our  conclusion,  which  is, 
that  the  conviction  of  the  petitioner  of  the 
crime  of  unlawful  coliabitation  was  a  bar  to 
his  subsequent  prosecution  for  the  crime  of 
^adultery;  tliat  the  court  was  without  author- 
JJity  to  give  judgment  and  sentence  in  the  lat- 
•  ter  case,  and  should  have  vacated  •and  set 
aside  the  same  when  the  petitioner  applied 
for  a  habeas  corpus;  and  that  the  writ  should 
have  been  granted,  and  the  petitioner  dis- 
charged. The  judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded  with  di- 
rections to  issue  a  habeas  corpus  as  prayed 
for  by  the  petitioner,  and  proceed  thereonac- 
cording  to  law. 


(131  U.  S.  Z27) 

Stiokney  et  al.  v.  Sticknet. 

(May  13, 1889.) 

1.  Wmrass — HusBAxn  and  Wifb. 

Rev.  St.  U.  S.  i  876,  relating  to  the  District  of 
Columbia,  provides  that,  on  the  trial  of  any  cause 
within  the  District,  the  parties  thereto,  and  all 
persons  interested  In  the  same,  shall,  except  as 
provided  In  the  following  section,  **  be  competent 
and  compellable  to  give  evidence. "  Section  877 
provides  that  "nothing  in  the  preceding  seotiou 


shall  render  *  •  *  a  wife  competent  or  com- 
pellable  to  give  evidence  for  or  against  her  hna- 
band  in  any  criminal  proceeding,  •  •  •  nor 
shall  a  wife  be  oompeliable  to  disclose  any  com- 
munication made  to  bar  by  her  husband  during 
the  marriage. "  In  an  aoUon  in  a  court  of  the 
District  by  a  wife  against  the  heirs  of  her  de- 
ceased husband,  to  establish  her  claim  as  cred- 
itor of  his  estate  on  account  of  the  alleged  in- 
vestment by  him  of  her  property  in  his  own  name, 
held,  that  the  wife  was  competent,  though  not 
compellable,  to  testify  as  to  directions  given  by 
her  to  her  husband,  concerning  the  investment; 
especially  as  Act  Cong.  AprlTlO,  1869,  (16  St. 
p.  45,  c.  23,)  provides  that  the  right  of  any  mar- 
ried woman  In  the  District  to  her  own  separate 
property,  and  to  contract  and  sue  and  be  sued  In 
relation  thereto,  shall  be  absolute  as  if  she  were 
sole,  and  that  the  property  shall  not  be  subject 
to  tiie  disposal  of  her  husband,  or  liable  for  his 
debts. 
8.  HcsBAini  AiTD  Wm— Wm's  SaPAiiATa  Psop- 

EKTT. 

Since  the  act  of  1809,  whenever  a  husband  ob- 
tains possession  of  his  wife's  separate  property, 
whether  with  or  without  her  consent,  he  Is 
deemed  to  hold  It  In  tmst  for  his  wife,  in  the  ab- 
sence of  evidence  that  she  intended  to  make  him 
a  gift  of  it. 
S.  Samb. 

Even  if  there  were  a  presumption,  from  the 
wife's  allowing  the  husband  to  use  her  separate 
property,  that  a  gift  was  intended,  such  pre- 
sumption would  be  rebutted  by  evidence  that 
she  had  repeatedly  directed  him  to  invest  it  in 
her  name,  for  her  benefit. 

Appeal  from  the  Supreme  Court  of  the 
District  of  Columbia. 

S.  S.  Henkle,  for  appellants.  John  Bel- 
den,  for  appellee. 

Field,  J.  This  suit  was  brought  by  the 
complainant  below,  appellee  here,  Jeannie 
K.  Stickney,  widow  of  William  Stickney, 
who  died  in  October,  1881,  against  certain 
of  his  heirs,  to  establish  her  claim  as  creditor 
for  the  sum  of  about  879,000  against  the  es- 
tate, real  and  personal,  held  in  the  name  of 
her  husband  at  the  time  of  liis  death,  and  to 
obtain  a  decree  that  said  estate  be  applied  to^ 
its  payment,  except  so  far  as  may  be  neces-^ 
sary  to  discharge  his  just  debts.  Her'con-* 
tention  is  that  all  that  estate  was  acquired  by 
her  husband  with  her  moneys  received  by 
her  as  legatee  under  the  will  of  her  deceased 
father,  Amos  Kendall,  and  which  were  de- 
livered to  him  to  invest  for  her  benefit  and 
in  her  name,  but  whicli  without  her  knowl- 
edge, and  contrary  to  her  directions,  he  used 
and  invested  in  his  own  name.  Complainant 
intermarried  with  William  Stickney  in  Jan- 
uary, m52,  and  continued  his  wife  until  his 
death  in  October,  1881.  They  resided  in  the 
District  of  Columbia,  and  their  married  life 
was  one  of  mutual  confidence  and  affection, 
nothing  ever  occurring  to  mar  its  happiness. 
From  bis  marriage  to  1857  he  was,  tli'e  great- 
er part  of  the  time,  a  clerk  in  tlie  govern- 
ment service.  In  that  year  he  became  secre- 
tary of  Mr.  Kendall,  and  continued  so  until 
the  latter's  death,  in  November,  1869,  re- 
ceiving a  monthly  salary  of  $100,  or,  as  sup- 
posed by  one  of  his  brotliers,  a  yearly  salary 
of  $1,500;  himself  and  wife  living  with  and 
receiving  their  board  from  Mr.  Kendall. 
While  secretary  of  Mr.  Kendall  be  received 

Digitized  by  VjOOQ  IC 


678 


8UPBEME  COURT  BEPOBTEB.  YOL.  9. 


no  salary  from  any  other  sonrce.    He  had, 
however,  accumulated  a   small  amount  of 

Eroperty,  chiefly  in  lands,  but  it  appears  to 
ave  been  acquired  from  moneys  or  proceeds 
of  property  given  to  his  wife  by  her  father, 
or  from  moneys  furnished  by  him.  It  is  not, 
however,  important  for  the  disposition  of  the 
present  case  to  determine  whether  he  had, 
previous  to  the  death  of  Mr.  Kendall,  prop- 
erty in  his  own  right,  and,  if  so,  the  extent 
of  it.  The  question  is,  did  he  receive  mon- 
eys of  his  wife  to  invest  for  her  benefit, 
which  he  used  and  invested  in  his  own  name, 
and,  if  so,  whether  the  estate  which  he  left 
standing  in  his  name  can  be  subjected  to  the 
payment  of  the  amount  thus  received  ? 

Mr.  Kendall  left  at  his  death  an  estate 
worth  nearly  half  a  million  of  dollars.  By 
his  will  he  made  his  four  daughters  residu- 
ary legatees,  and  provided  that  payment  of 
any  debts  which  might  be  due  to  him  from 
any  of  them  should  not  be  required  in  money, 
but  should  be  adjusted  in  the  distribution  to 
them  of  certain  specified  bonds.  He  appoint- 
ed as  executors  Mr.  Stickney  and  Mr.  Rot>ert 
G.  Fox,  his  sons-in-law.  His  will  was  ad- 
kinitted  to  probate,  and  letters  testamentary 
I  were  issued  to  them.  The  distributive  share 
'  which  came  to  Mrs.'Stickney  from  her  fath- 
er's estate  amounted  to  nearly  eighty  thou- 
sand dollars  in  money  or  its  equivalent.  Mr. 
and  Mrs.  Stickney  had  one  son,  and  to  him 
Mrs.  Stickney  desired,  in  1879,  to  make  a 
Christmas  present  of  81,000.  At  her  re- 
quest Mr.  Stickney  sent  her  the  money  for 
that  purpose.  It  appears  also  that  Mrs. 
Stickney  received  from  him  at  different  times 
checks  amounting  to  $600.  No  other  sum 
except  these  is  siiown  to  have  been  paid  by 
him  to  her  of  the  means  she  received  from 
her  father.  The  whole  went  into  his  hands 
under  directions,  and  with  the  understand- 
ing, as  she  asserts,  that  it  was  to  be  invested 
by  him  for  her  benefit  and  in  her  name. 
When  she  wanted  the  81,000  mentioned,  she 
wrote  to  him  the  following  letter;  "  Decem- 
ber 23.  1879.  Dear  WUl :  I  wish  •  Will '  to 
have  81,000  of  the  Chicago  payment  for  his 
Christmas  gift.  Please  bring  check  for  the 
amount,  and  the  balance  invest  in  my  name, 
as  I  have  asked  you  to  do  with  all  other  mon- 
eys accruing  from  my  inheritance.  Jean- 
MiB."  The  evidence  that  Mrs.  Stickney  ex- 
pected that  her  husband  would  invest  her 
money  for  her  benefit,  in  her  name,  and  that 
he  understood  that  to  make  such  investment 
was  his  duty,  consists  not  merely  in  her  dec- 
larations, but  in  the  statements  of  Stickney 
himself,  made  at  different  times,  to  parties 
with  whom  he  was  dealing.  The  instances 
of  this  kind  are  numerous,  and,  in  their 
combined  force,  considered  with  the  pre- 
sumption attendant  on  the  receipt  of  money 
where  there  is  no  relation  of  debtor  and  cred- 
itor between  the  parties,  that  the  receiver  b 
to  bold  it  subject  to  the  otiier's  order  or  to 
invest  it  for  his  use,  remove  all  reasonable 
doubt  on  the  subject  How  far  the  pre- 
■nmptions  thus  raised  are  to  be  deemed  re- 


butted by  the  fact  that  there  Is  no  proof  of 
any  express  promise  on  Stickney's  part  to 
comply  with  her  request,  and  by  her  failure 
to  call  for  any  account  from  him  or  state- 
ment as  to  the  investments  made,  will  be 
hereafter  considered.    It  would  seem  tbat^ 
the  confidence  in  her  husband  prevented  anyj} 
suspicion  that'her  wishes  as  to  the  invest-* 
ment  of  her  moneys  had  not  been  respected. 

The  illness  of  which  Mr.  Stickney  died 
created  no  apprehension  until  within  a  few 
liours  before  bis  death.  He  then  handed  to 
his  wife  the  keys  to  his  box  in  the  safe-de- 
posit company,  with  instractions  to  retain 
them,  and  examine  >iis  papers.  Upon  their 
examination,  after  his  funeral,  none  were 
found  showing  any  property  in  her  name;  all 
the  property  which  he  held  stood  in  Ids  own 
name.  He  died  Intestate,  leaving  as  his  sole 
heirs  and  next  of  kin  three  brotliers  and  four 
children  of  a  deceased  brother,  two  of  whom  . 
were  minors.  She  was  appointed  adminis- 
tratrix of  his  estate.  The  three  brothers,  up- 
on being  acquainted  with  the  situation  of  i^- 
falrs,  and  the  fact  that  the  moneys  received 
by  her  from  her  father  had  been  used  and  in- 
vested by  the  deceased  in  his  own  name,  im- 
mediately relinquished  to  her  all  their  claims 
to  his  estate,  by  a  conveyance  reciting  that 
he  had  left  in  his  individual  name  real  and 
personal  property  acquired  from  the  proceeds 
of  her  sole  and  separate  estate,  and  formally 
recognizing  her  beneficial  interest  therein. 
By  this  conveyance  Mrs.  Stickney  became 
the  owner  In  her  own  right  of  three-fourths 
of  her  husband's  estate  absolutely,  with  a 
right  of  dower  in  the  remaining  fourth  of  the 
real  estate,  and  her  distributive  share  in  the 
personalty.  She  thereupon,  toavoid  any  liti- 
gation over  the  property  with  the  relatives 
of  her  husband,  offered  to  recognize  the 
claims  of  the  infant  children  of  the  deceased 
brother,  and  to  make  reasonable  compensa- 
tion to  the  adult  children,  provided  they 
would  execute  a  release  to  her  of  their  claims 
The  adults  declined  to  execute  such  a  release 
upon  those  terms,  and  the  infants  were  in- 
competent to  do  so.  Mrs.  Stick  ney  accordingly 
filed  the  present  bill  against  the  four  chil- 
dren to  determine  the  controversy,  and  the 
justice  of  her  claim  to  be  paid  out  of  the  es- 
tate of  her  husband  as  its  creditor,  the 
amount  received  by  him  from  her  separate 
property,  after  deducting  the  81,600  men- 
tioned, which  she  had  received  from  him. 
The  adult  children  answered  the  bill,  denying^ 
the  equities  claimed,  and  pleading  the  sta^ 
ute  of  limitations  against  their 'assertion.* 
The  minor  children,  by  their  guardians  ad 
litem,  also  answered  the  bill,  claiming  such 
interest  in  the  premises  as  they  might  be  en- 
titled to,  and  submitting  themselves  to  the 
protection  of  the  court. 

In  OctotMr,  1882,  on  motion  of  the  com- 
plainant, and  with  the  consent  of  the  solicit- 
ors of  the  adult  defendants,  and  of  the 
guardians  ad  litem  of  the  infant  defendants, 
the  case  was  referred  to  the  auditor  of  the 
court  to  ascertain  and  report,  i\pon  the  evi- 
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deuce  to  be  produced  before  bim,  among  oth- 
er  things,  whether  the  complainant  was  a 
creditor  of,  or  entitled  to  repayment  out  of, 
the  estate  of  her  deceased  husband ;  and,  If  so, 
to  what  amount,  liberty  being  given  to  state 
any  special  circumstances.  Much  testimony 
was  tal<en  by  the  auditor,  and  the  books  of 
account  of  the  executors  of  the  estate  of 
Amos  Kendall  and  also  of  William  Stickney 
were  produced  before  him.  He  reported  that 
the  proceeds  of  the  estate  of  Amos  Kendall 
which  came  into  the  hands  of  his  executors 
were  from  time  to  time  divided  among  the 
legatees,  and  upon  the  receipts  of  the  com- 
plainant to  the  executors  her  share  was  de- 
livered to  her  husband,  who  used  and  invest- 
ed the  same  in  bis  own  name  without  the 
knowledge  of  the  complainant,  and  in  con- 
travention of  her  express  directions ;  that  the 
books  of  William  Stickney,  deceased,  showed 
in  most  instances  the  specific  use  made  by 
him  of  the  moneys  which  were  the  share  of 
the  complainant,  derived  from  her  father's 
estate;  that  the  complainant  never  assented 
to  or  acquiesced  In  the  use  or  investment  of 
the  property  by  her  husband  in  his  own 
name;  that  she  intended  to  retain  the  appar- 
ent as  well  as  the  real  ownership, — the  nom- 
inal as  well  as  the  equitable  right;  and  that 
he  considered  himself  as  her  trustee,  and  pro- 
claimed himself  as  such.  The  auditor,  in 
applying  the  act  of  congress  passed  on  the 
lUth  of  April,  1869,  commonly  known  as  the 
"Married  Woman's  Act,"  to  the  facts  of  the 
case,  held  that  Mr.  Stickney  received  the 
moneys  as  her  agent  and  trustee,  and  was 
liable  to  account  to  her  as  such,  and  that  no 
appropriation  or  investment  by  him  without 
^  authority  from  her  relieved  him  from  such 
g  accoantability.  He  reported,  also,  that  the 
•  amount  which  Mr.  Stidcney*had  received  of 
the  moneys  belonging  to  her  from  her  father's 
estate  was  $79,971.13,  from  which  he  de- 
ducted the  81,600  mentioned,  and  found  a 
balance  duo  to  her  of  $78,371.13. 

To  the  plea  of  the  statute  of  limitations, 
which  was  urged  by  the  defendants  in  bar  of 
the  complainant's  claim,  the  auditor  replied 
that  there  were  several  answers:  First,  the 
complainant's  disability  by  reason  of  her  cov- 
erture; second,  the  character  of  the  indebted- 
ness, which  had  its  origin  in  a  relation  of 
trust;  and,  third,  that  not  until  the  death  of 
her  husband  did  she  discover  that  her  prop- 
erty was  not  invested  or  held  in  her  own 
name.  He  therefore  reported  that  the  com- 
plainant was  a  creditor,  and  entitled  to  repay, 
ment,  out  of  the  estate  of  her  deceased  hus- 
band, of  the  amount  found  to  be  due  to  her 
for  moneys  received  by  him  which  came  to 
her  from  the  estate  of  her  fatlier.  Excep- 
tions were  taken  to  this  report,  which  were 
beard  at  a  special  term  of  the  court,  and  over- 
ruled, and  a  decree  was  entered  tliereon  for 
the  complainant  that  William  Stickney,  her 
husband,  was  justly  indebted  to  her  at  the 
time  of  his  death  in  the  sum  of  $78,371.13: 
that  no  portion  of  it  had  been  paid  or  satis- 
fled;  that,  as  administratrix  of  the  personal 


estate  of  her  deceased  husband,  sbe  was  en- 
titled, in  the  regular  course  of  her  adminis- 
tration, to  devote  to  the  reduction  of  the  said 
indebtedness,  as  against  the  defendants,  and 
each  of  them,  the  undistributed  balance  of  the 
personal  estate  in  her  hands,  ascertained  by 
the  report  of  the  auditor  to  be  $32,202.08: 
that  she  be  permitted  to  withdraw  from  the 
register  of  the  court  $2,650.26,  previously 
paid  into  it  by  her,  after  deducting  the  clerk's 
lees;  and  thatthe  real  estate  of  the  said  Will- 
iam Stickney  at  the  time  of  his  death,  or  so 
much  thereof  as  might  be  necessary,  be  sold 
for  the  payment  of  the  commutation  of  her 
dower  therein,  and  the  balance  of  said  in- 
debtedness. On  appeal  to  the  court  in  gen- 
eral term  this  decree  was  affirmed.  To  re-^ 
view  that  decree  the  case  is  brought  by  ap-g 
peal  here.*  The  exceptions  to  the  auditor's* 
report,  calling  for  consideration,  are  found- 
ed upon  two  grounds, — one,  the  supposed  in- 
competency of  the  complainant  to  testify  as 
to  directions  given  to  her  husband  to  invest 
moneys  of  her  separate  estate  for  her  benefit 
and  in  her  name;  and  tlie  other,  the  supposed 
conclusiveness  of  the  presumption  that  mon- 
eys belonging  to  the  separate  estate  of  the 
wife,  when  she  allows  her  husband  to  use^ 
them,  become  gifts  to  him.  g 

*  The  general  rule  of  the  common  law  is* 
that  neither  husband  nor  wife  is  admissible 
as  a  witness  for  or  against  each  other  in  any 
case,  civil  or  criminal.  This  exclusion,  as 
Greenleaf  says,  is  founded  paitly  upon  the 
identity  of  their  legal  rights  and  interests, 
and  partly  on  principles  of  public  policy,  that 
the  confidence  existing  between  them  shall 
be  sacredly  protected  and  cherished  to  the 
utmost  extent,  as  being  essential  to  the  hap- 
piness of  social  life.  But  this  doctrine  has 
been  modified  in  several  states,  in  many  par- 
ticulars, by  direct  legislation  upon  the  sub- 
ject, such  as  that  neither  husband  nor  wife 
shall  be  compellable  to  disclose  any  commu- 
nication made  to  him  or  her  during  the  mar- 
riage, as  in  New  York.  A  voluntary  state- 
ment is  receivable  under  such  a  statute. 
Southwick  V.  Southwick,  2  Sweeny,  234.  In 
some  states  the  statutes  include  only  private 
conversations  in  the  privilege,  but  not  such 
as  take  place  in  the  presence  of  others.  Fay 
V.  Guynon.  131  Mass.  31.  The  Revised 
Statutes  of  the  United  States  relating  to  the 
District  of  Columbia,  on  the  subject  of  wit* 
nesses,  provide  as  follows:  "Sec.  876.  On 
the  trial  of  any  issue  joined,  or  of  any  mat- 
ter or  question,  or  on  any  inquiry  arising  in 
any  suit,  action,  or  other  proceeding  in  any 
court  of  justice  in  the  District,  or  before  any 
person  having  by  law,  or  by  consent  of  par- 
ties, authority  to  hear,  receive,  and  examine 
evidence  within  the  District,  the  parties 
thereto,  and  the  persons  in  whose  behalf  any 
such  action  or  proceeding  may  be  brought  or 
defended,  and  all  persons  interested  in  the 
same,  shall,  except  as  provided  in  the  follow- 
ing section,  be  competent  and  compellable  to 
give  evidence,  either  viva  voce  or  by  deposi- 
tion, according  to  the  practice  of  the  court, 
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OB  bebaU  of  anj  of  the  parties  to  the  action 
or  other  proceeding.  Sec.  877.  Nothing  in 
the  preceding  section  shall  render  any  per- 
son who  is  charged  with  an  offense  in  any 
criminal  proceeding  competent  or  compella- 
ble to  give  evidence  for  or  against  himself; 
or  render  any  person  compellable  to  answer 
any  question  tending  to  criminate  himself; 
or  render  a  husband  competent  or  compella- 
i.ble  to  give  evidence  for  or  against  his  wife, 
ijora  wife  competent  or  compellable  to  give 
*  evidence  for  or  against  her  husband,  in  any 
eriminal  proceeding,  or  In  any  proceeding 
Instituted  in  consequence  of  adultery;  nor 
•ball  a  husband  be  compellable  to  disclose 
any  communication  made  to  him  by  his  wife 
during  the  marriage;  nor  shall  a  wife  be 
compellable  to  disclose  any  communication 
made  to  her  by  her  husband  during  the  mar- 
riwe." 

These  provisions  dispose  of  the  objection 
of  counsel.  Mrs.  Stickney  was  at  liberty, 
though  not  compellable,  to  state  the  direc- 
tions given  by  her  to  her  husband  respecting 
the  investment  of  her  money;  and  without 
this  qufUification  of  the  rule  of  the  common 
law  we  are  inclined  to  think  that  the  changed 
law  respecting  her  separate  property,  created 
by  the  married  woman's  act  of  April  10, 
1869,  (chapter  23,  16  St.  p.  45.)  would  re- 
quire for  its  successful  enforcement  some 
modiflcation  of  the  common-law  rule  as  to  a 
husband  or  wife  being  a  witness  where  a 
controversy  arises  between  them  relating  to 
the  disposition  of  her  separate  personal  prop- 
erty. That  property  no  longer,  as  at  com- 
mon law,  vests  in  her  husband  by  the  mar- 
riage. That  act  provides  as  follows:  "Section 
1.  That  in  the  District  of  Columbia  the  right 
of  any  married  woman  to  any  property,  per- 
sonal or  real,  belonging  to  her  at  the  time  of 
marriage,  or  acquired  during  marriage  in 
any  other  way  than  by  gift  or  conveyance 
from  her  husband,  shall  be  as  absolute  as  if 
she  were  feme  sole,  and  shall  not  be  subject 
to  the  disposal  of  her  husband,  nor  be  liable 
for  his  debts;  but  such  married  woman  may 
convey,  devise,  and  bequeath  the  same,  or 
any  interest  therein,  in  the  same  manner, 
and  with  like  effect,  as  if  she  were  unmar- 
ried. Sec.  2.  That  any  married  woman  may 
contract,  and  sue  and  be  sued,  in  her  own 
name,  in  all  matters  having  relation  to  her 
sole  and  separate  property,  in  the  same  man- 
ner as  if  she  were  unmarried;  but  neither 
her  husband  nor  his  property  shall  be  bound 
by  any  such  contract,  nor  liable  for  any  re- 
covery against  her  in  any  such  suit,  but 
Judgment  may  be  enforced  by  execution 
against  her  sole  and  separate  estate  in  the 
same  manner  as  if  she  were  sole."  So  far  as 
igher  separate  property  is  concerned,  a  mar- 
Bried  woman  thus  becomes  as  absolute  owner 
■  as  though  she  were*onmarried,  and  it  would 
seem  should  also  have  the  same  protection, 
through  her  own  evidence,  as  a  feme  sole. 
We  do  not  think,  therefore,  that  the  excep- 
tion of  the  defendants  is  well  taken.  With 
the  testimony  of  Mrs.  Stickney,  corroborated 


as  it  la  In  many  particulars  by  statements  of 
others  and  by  the  books  of  her  husband  and 
those  of  the  executors  of  the  estate  of  Amos 
Kendall,  there  can  be  no  serious  contention 
as  to  the  correctness  of  the  conclusions 
reached  by  the  auditor  as  to  matters  of  fact 
involved,  upon  the  evidence  presented  to  bim. 
This  view  of  the  admissibility  of  Mrs. 
Stickney's  testimony  disposes  also  of  the  sup- 
posed presumption,  arising  from  her  allow- 
ing her  husband  to  use  the  moneys  of  her 
separate  estate,  that  she  Intended  them  as  a 
gift  to  him.  Any  presumption  of  that  kind, 
if  It  would  otherwise  arise  in  the  case,  was 
entirely  rebutted  by  her  repeated  and  express 
directions  to  invest  the  moneys  for  her  bene- 
lit  in  her  own  name.  But  we  are  of  opinion 
that,  in  the  absence  of  her  testimony,  there 
would  be  no  presumption,  since  the  passage 
of  the  married  woman's  act,  that  she  intend- 
ed to  give  to  her  husband  the  moneys  she 
placed  in  bis  hands,  any  more  than  a  gift 
would  be  inferred  from  a  third  person  who  in 
like  manner  deposited  money  with  him.  If 
there  be  no  proof  of  indebtedness  to  the  party 
receiving  the  moneys,  the  presumption  would 
naturally  be  that  they  were  placed  with  him 
to  be  held  subject  to  the  order  of  the  other 
party,  or  to  be  invested  for  the  latter's  bene- 
fit. We  think  that  whenever  a  husband  ac- 
quires possession  of  the  separate  property  of 
his  wife,  whether  with  or  without  her  con- 
sent, he  must  be  deemed  to  bold  it  in  trust 
for  her  benefit,  in  the  absence  of  any  direct 
evidence  that  she  intended  to  make  a  gift  of 
it  to  him.  In  Grabili  v.  Moyer,  45  Fa.  St. 
583,  the  supreme  court  of  Fennsylvaniat  in 
speaking  of  the  effect  of  an  act  of  that  stete, 
passed  on  the  11th  of  April,  1848.  containing 
provisions  similar  to  the  married  woman's 
act  of  the  District  of  Columbia,  said :  "  When 
the  act  of  assembly  declares,  as  It  does,  that 
all  property,  real,  personal,  and  mixed,  which 
shall  accrue  to  any  married  moman  duringa 
coverture,  by  will,  descent,  deed  of  convey-S 
ance,  or*otherwise,  shall  be  owned,  used,  and* 
enjoyed  by  such  married  woman,  as  her  own 
separate  property,  when  the  leading  purpose 
of  the  act  is  to  protect  the  wife's  estate  by 
excluding  the  husband,  it  is  impossible  for 
us  to  declare  that  the  mere  possession  of  it 
by  the  husband  is  proof  that  the  title  has 
passed  from  the  wife  to  him.  After  it  has 
been  shown,  as  it  was  in  this  case,  that  the 
property  accrued  to  the  wife  by  descent  from 
her  father's  and  brother's  estates,  the  pre- 
sumption necessarily  is  that  it  continued  hers. 
In  such  a  case  it  lies  upon  one  who  asserts  it 
to  be  the  property  of  the  husband  to  prove  a 
transmission  of  the  title,  either  by  gift  or 
contract  for  value,  for  the  law  does  not  trans- 
mit it  without  the  act  of  the  parties.  If 
mere  possession  were  sufficient  evidence  of  a 
gift,  the  act  of  1848  would  be  useless  to  the 
wife.  Nothing  is  more  easy  thiin  for  the 
husband  to  obtain  possession,  even  against 
the  consent  of  the  wife;  and  where  he  ob- 
tains it  with  her  consent,  it  can  be  at  most 
but  slight  evidence  of  a  gift."  ^ 
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The  case  of  Bergey's  Appeal,  60  Pa.  St 
408,  cited  by  the  auditor  in  his  report,  is  in 
point  liere.  Bergey  received  money  belong- 
ing to  his  wife,  being  her  patrimonial  por- 
tion, in  her  presence,  and  both  united  in  a 
receipt  for  it.  Not  a  word  was  spoken  by 
the  wife  when  her  husband  tool^  up  the 
money  to  count  it,  and  put  it  in  bis  pocket; 
nor  was  a  word  ever  beard  afterwards  to  the 
effect  tliat  the  wife  had  made  a  gift  of  it. 
Tlie  husband  appropriated  it  to  the  purchase 
of  a  farm,  and  the  supreme  court  of  the  state 
held  that  no  inference  could  arise  of  a  gift 
from  the  transaction  as  detailed;  observing 
that  "she  was  not  bound  to  attempt  a  rescue 
of  it  from  him,  or  proclaim  that  it  was  not  a 
gift.  She  might  rest  on  the  idea  that  his  re- 
ceipt in  her  presence  was  with  tlie  Intent  to 
take  care  of  it  for  her.  In  Jolmston  v.  John- 
ston's Adm'r,  81  Pa.  St.  450,  this  court  said, 
in  a  case  of  the  nature  of  this:  <  As  the  law 
made  it  [the  money]  hers,  it  presumes  it  to 
have  been  received  for  her  by  her  husband.' 
That  case  contrasts  the  presumptions  arising 
from  the  receipt  of  money  by  husbands,  prior 
and  subsequent  to  the  act  of  11th  of  April, 
^1848.  In  the  first  period  the  presumption  is 
Jthat  he  has  received  it  under  and  by  virtue 
•  of  his  marital'power  as  his  own;  in  the  sec- 
ond, the  presumption  is  the  opposite, — that 
he  received  it  for  his  wife,  the  act  of  assem- 
bly having  declared  it  hers,  and  for  her  ■  sole 
and  separate  use.' "  And  again:  "If  it  was 
not  a  gift,  the  husband  was  a  trustee  for  his 
wife;  and  whether  he  kept  the  money  in  liis 
pocket,  or  put  it  into  real  estate  which  he  had 
purchased,  honesty  required  that  he  sliould 
account  to  her  for  it.  He  could  be  compelled 
to  do  so  in  equity." 

There  are  decisions  of  courts  of  some  of 
the  other  states,  holding  that  a  presumption 
arises  of  a  gift  from  the  wife  to  the  husband 
of  moneys  placed  by  her  in  his  hands,  unless 
an  express  promise  is  made  by  him  at  the 
time  that  he  will  account  to  her  for  them  or 
invest  them  for  her  benefit.  But  the  de- 
daions  we  have  cited  are  more  in  accordance, 
we  think,  with  the  spirit  and  purpose  of  the 
married  woman's  act,  and  only  by  conform- 
ity with  them  can  it  be  fully  carried  out. 
Here  there  are  no  creditors  alleging  that  they 
gave  credit  to  tlie  deceased  upon  his  supposed 
ownership  of  the  property  standing  in  his 
name,  or  any  other  circumstance  calling  for 
any  qualitication  of  the  widow's  right  to 
claim  an  application  of  that  property  to  the 
payment  of  the  moneys  by  wliich  it  was  ac- 
quired, received  from  her  to  be  invested  for 
her  benefit,  and  in  her  name.  Decree  af- 
firmed. 


(m  U.  S.  55) 

Umited  States  t>. 


Perrim  et  di. 


(Uay  13, 1889.) 

▲FFBAI/— CCBTIPICATB  Of  DlVISIOS. 

Defendants  were  indicted  in  three  counts  for 
coDsplraoy  to  defraud  the  United  States.  To 
each  count  a  demurrer  setting  up  thirty  Krounds 
for  its  support  was  filed.  After  argument  the 
Judges  oertifled  seven  questions  as  to  each  count 


on  which  they  differed  In  opinion  which  could 
not  be  decided  without  determining  whether 
under  the  facts  defendants  were  liable  to  indict- 
ment. Held  not  to  present  such  a  difficult  ques- 
tion of  law  as  to  admit  its  certification  to  the  su- 
preme court. 

Certificate  of  Division  of  the  Circuit  Court 
for  the  District  of  California. 

Atty.  Gen,  Garland  and  John  T.  Carey, 
Dist.  Atty.,  for  plaintiff.  Frank  H.  Hard, 
Walter  H.  Smith,  and  Wm.  M.  Stewart,  for 
defendant. 

MiLLEB,  J.  This  case  also  comes  before 
us  by  virtue  of  a  certificate  of  division  la 
opinion  between  the  judges  holding  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  California,  upon  an  indictment 
against  George  H.  Perrin,  John  McNee,  and 
John  H.  Benson  for  conspiracy.  The  indict- 
ment consists  of  three  counts.  They  set  out, 
so  far  as  we  can  gather  from  the  confused 
statement,  that  the  three  defendants  entered 
into  a  conspiracy  with  some  one  else,  to  the 
jurors  unknown,  to  defraud  the  United 
States  of  a  large  sum  of  money,  to- wit,  $492; 
that  in  pursuance  of  said  conspiracy  they 
procured  a  contract  to  he  made  between 
George  H.  Perrin,  then  a  deputy  United 
States  surveyor,  and  William  H.  Brown,  sur- 
veyor general  for  the  state  of  California,  for 
the  survey  of  certain  township  lines;  that 
said  Perrin  produced  a  fraudulent,  fictitious, 
and  pretended  survey  of  the  lands  described 
in  that  contract,  and  caused  fictitious  and 
fraudulent  field-notes  of  said  pretended  snr-* 
vey  to'be  made  and  returned  to  the  United* 
States  surveyor  general;  whereas,  in  point  of 
fact,  no  such  surveys  had  been  made,  and 
said  field-notes  were  utterly  false  and  ficti- 
tious. Wherefore  it  is  alleged  that  in  this 
manner  the  said  Perrin,  McNee,  and  Benson 
fraudulently  and  corruptly  conspired  and 
agreed  together  to  defraud  the  United  States 
of  the  sum  of  money  aforesaid.  Tlie  second 
count  attempts  to  recite  the  same  contract 
and  the  same  pretended  survey  and  field- 
notes,  and  that  by  these  false  documents  and 
pretenses  William  H.  Brown,  the  United 
States  surveyor  general,  was  deceived,  and 
induced  to  certify  the  sum  accrued  to  and 
earned  by  said  Perrin.  The  third  count,  in 
addition  to  these  cliarges,  adds  that  the  false 
and  corrupt  field-notes  were  accompanied  by  a 
willful  and  corrupt  oath  and  aOidavit  that 
they  were  all  true,  and  that  Perrin  had 
marked  said  corners  and  established  said 
lines  in  the  specific  manner  described  in  said 
field-notes,  when  in  truth  and  in  fact  he  had 
not  in  his  own  proper  person  made  any  actu- 
al survey  of  these  lines  at  all.  To  each  of 
these  counts  there  was  filed  a  demoiTcr  s^ 
ting  up  thirty  grounds  for  its  support.  Up- 
on the  argument  of  this  demurrer  the  judges 
certified  seven  questions  as  regards  each  of 
these  counts,  upon  which  they  differed  in 
opinion.  As  these  are  the  same  in  regard  to 
each  count,  those  relating  to  the  first  count 
will  be  stated,  as  follows:  "(1)  Do  the  facts 
stated  in  the  first  count  of  the^iudictment 
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constitute  an  offense  under  section  5440  of 
the  Revised  Statutes,  as  amended  in  1879,  (1 
Supp.  Rev.  St.  484,)  and  section  5438  of  the 
Revised  Statutes?  (2)  Are  sufficient  facts 
stated  in  the  first  count  of  the  indictment  to 
make  a  good  count  under  sections  5440  and 
5438,  Revised  Statutes,  or  under  section  5440 
alone,  or  under  section  5440  in  connection 
with  any  other  provision  of  the  statutes? 
(3)  Does  the  first  count  of  the  indictment 
sufficiently  describe  an  offense  under  sec* 
tions  5440  and  5438,  or  any  other  provision 
of  the  Revised  Statutes,  or  under  section 
g  5440  alone?    (4)  Are  the  means  by  which 

*  the  parties  conspired*and  agreed  to  defraud 
the  United  States  set  forth  with  sufficient 
fullness  and  particularity  in  the  first  count 
of  the  indictment  to  constitute  a  good  count 
in  that  particular?  (5)  Is  any  overt  act  per- 
formed by  any  one  of  the  alleged  conspira- 
tors to  effect  the  object  of  the  conspiracy  suf- 
ficiently stated  in  the  first  count  of  the  in- 
dictment to  constitute  a  good  count  in  that 
particular?  (6t  If  there  is  any  defect  or  im- 
perfection in  the  first  count  of  the  indict- 
ment is  it  in  the  matter  of  form  only,  not 
tending  to  the  prejudice  of  the  defendant, 
within  the  meaning  of  section  1025,  Revised 
Statutes?  (7)  Does  the  surveying  contract 
set  out  in  the  first  count  of  the  indictment 
appear,  upon  all  the  allegations  of  the  count, 
to  be  the  individual  private  contract  of  W, 
H.  Brown,  or  a  contract  made  in  his  otflcial 
character  as  surveyor  general,  on  behalf  of 
and  binding  upon  the  United  States?" 

We  are  not  able  to  discover  in  any  one  of 
these  points  that  clear  and  distinct  presenta- 
tion of  a  question  of  law  which  we  have  so 
repeatedly  held  to  be  necessary  to  invoke  the 
action  of  this  court.  Indeed,  they  are  but  a 
repetition  in  various  forms  of  the  question 
whether  the  Indictment  presents  facts  suffi- 
cient to  constitute  an  offense  under  the  stat- 
ute against  conspiracy.  The  Indictment  Is 
60  diffuse  and  obscure,  presenting  in  no  point 
a  distinct  issne  of  law  on  which  the  guUt  of 
the  defendants  must  rest,  that  it  is  impossi- 
ble to  decide  any  of  the  points  without  the 
most  laborious  wandering  through  the  whole 
of  the  three  counts  of  the  indictment,  and 
passing  upon  the  whole  question  whether, 
under  all  the  circumstances  set  out,  the  par^ 
ties  are  liable  to  the  indictment.  The  au- 
thorities on  that  subject  have  been  reviewed 
su  often,  and  we  have  so  recently  considered 
the  question,  that  it  is  a  waste  of  time  to  con- 
sider it  further.  It  is  sufficient  to  say  that 
the  system  of  criminal  law  of  the  United 
States  does  not  contemplate  a  general  right 
of  appeal  from  the  courts  trying  criminals  to 
this  court.  It  does  not  intend  that  in  all 
cases  before  the  trial  is  had  the  instructions 
of  this  court,  concerning  matters  which  may 
come  in  issue,  shall  be  delivered  as  a  guide 
gto  the  court  that  is  to  try  the  cause.    The 

•  parpose*of  the  provision  is  that,  where  a  real 
question  of  a  difficult  point  of  law,  clearly 
presenting  itself  and  arising  in  the  progress 
0t  the  case,  is  such  that  the  two  judges  sit- 


ting on  the  hearing  differ  in  opinion  In  t» 
gard  to  that  question,  they  are  at  liberty  to 
certify  it  to  this  court  for  an  answer.  But 
it  never  was  designed  that,  because  a  case  is 
a  troublesome  one,  or  is  a  new  one,  and  be- 
cause the  judges  trying  the  case  may  not  be 
perfectly  satisfied  as  regards  all  the  points 
raised  in  the  course  of  the  trial,  the  whole 
matter  shall  be  referred  to  this  court  for  its 
decision  in  advance  of  a  regular  trial,  or  that, 
in  any  event,  the  whole  case  shall  be  thus 
brought  before  this  court.  Such  a  system 
converts  the  supreme  court  into  a  nisi  pritu 
trial  court;  whereas,  even  in  cases  which 
come  here  for  review  in  the  ordinary  course 
of  judicial  proceeding,  we  are  always  and 
only  an  appellate  court,  except  in  the  limited 
class  of  cases  where  the  court  has  origrinal 
jurisdiction.  See  U.  S.  v.  Briggs,  5  How. 
208;  U.  8.  v.  North  way,  120  U.  S.  327,  7 
Sup.  Ct.  Rep.  580;  Dublin  Tp.  t.  Institution, 
128  U.  S.  510,  ante,  148;  and  specially,  Jew- 
ell r.  Knight,  123  U.  S.  426,  432,  8  Sup.  Ct. 
Rep.  193,  where  all  the  cases  are  cited.  For 
these  reasons  we  cannot  take  jurisdiction  of 
the  present  case,  and  it  is  ordered  that  it  be 
remanded  to  the  circuit  court  for  such  for* 
ther  proceedings  as  it  may  be  advised  to  be 
proper. 

cm  U.  8.  151) 

Stbwabt  0.  Maotsbsok. 

(liay  18, 1889.) 

1.  EgniTT— QunTiNo  Titlx. 

An  amended  bill,  alleging  that  defendant  T. 
was  in  posBeasion  of  oomplainant's  land  as  his 
agent;  tnat  bis  co-defendant,  M.,  knowing  oom- 
plainant  to  have  perfect  title  to  the  land,  falsely 
represented  it  to  be  unappropriated,  and  thoa 
procured  a  patent  therefor  from  the  state;  and 
that  T.  oolluaively  surrendered  possesoion  to 
Jl;  and  praying  alternatively  that  oomplain- 
ant's title  and  possession  might  be  quieted,  or 
that  he  might  be  reimbursed  for  his  improve- 
ments, if  the  title  shoold  be  adjudged  to  be  in  IL, 
—presents  a  case  for  whUsh  there  is  no  adequate 
legal  remedy,  and  a  demurrer  to  the  whole  biU 
should  be  overruled. 

2.  SaUX— FLEAStNO— AlCENSmHT— BaS  AlMUIM. 
OATA. 

A  decree  sustaining  a  demurrer  to  the  orig^ 
Inal  bill,  which  alleged  the  same  facts,  for  mnlO- 
farlousneas  in  the  prayer,  whloh,  in  additioa  to 
the  relief  asked  against  M.,  also  sought  an  a»- 
count  of  T.  as  complainant's  agent  and  tmstea, 
and  to  have  the  amount  found  due  on  suoh  ao- 
oounting  declared  a  lien  on  land  claimed  by  T. 
as  a  homestead,  purchased  with  the  trust  fund, 
does  not  adjudicate  the  merits  of  the  controversy 
with  M.  so  as  to  require  a  demurrer  to  the 
amended  bill  to  be  sustained. 

3.  KvioEKcs— Judicial  Notiob. 

On  such  demurrer  the  court  will  not  judicially 
notice  actions  between  the  remote  vendor  m 
complainant  and  others,  in  which  the  supreme 
court  of  the  state  held  the  land  claimed  by  oom- 
plainant  to  be  unappropriated. 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Tezaa. 

0.  O.  Lancaster,  for  appellant.  8.  8. 
Henkle,  for  appellee.  m 

Blatchfobd,  J.  •  This  is  a  suit  in  eqaity,* 
brought  in  the  circuit  court  of  the  United 
States  for  the  Western  district  of  Texas,  by 
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James  Beld  Stewart  The  original  bill  was 
filed  against  James  L.  Tait  and  his  wife  and 
Branch  T.  Masterson.  Tait  and  wife  de- 
murred to  the  bill,  among  other  things,  for 
multifariousness,  as  did  also  Masterson.  On 
a  hearing,  the  demurrers  were  sustained, 
with  leave  to  amend  the  bill.  The  plaintiff 
then  filed  an  amended  bill  against  Masterson 
and  Tait.  It  was  taken  as  confessed  as  to 
Tait,  and  an  order  made  that  the  cause  be 
proceeded  in  ex  parte  as  to  him.  Masterson 
demurred  to  the  amended  bill,  and  the  demur- 
rer was  sustained,  and  the  bill  as  against  him 
was  dismissed.  The  plaintiff  has  appealed 
to  this  court. 

The  allegations  of  the  amended  bill  are 
sabstantlally  as  follows:  On  the  10th  of 
May,  187y,  at  Glasgow,  Scotland,  Stewart  and 
Tait  entered  into  a  written  agreement.  By 
that  agreement,  Stewart's  son  and  Tait  were 
to  proceed  together  to  Texas,  and  Tait  was  to 
purchase  2,560  acres  of  land,  in  such  place 
as  might  seem  to  him  most  advantageous, 
at  a  price  not  to  exceed  12  shillings  per  acre, 
title-deeds  to  ba  made  out  and  recorded  in 
the  name  of  Stewart,  and  he  to  authorize 
payment  of  the  purchase  mbney  on  delivery 
of  the  title-deeds  to  the  order  of  such  party 
«e  as  might  be  named  therein,  money  for  im- 
£  provementB  to  be  furnished  by  Stewart  as 
*  required  by  Tait,«he  to  give  receipts  as  act- 
ing for  Stewart,  and  the  farm  to  be  worked 
on  equal  shares,  and  profits  to  be  equally  di- 
vided between  Stewart's  son  and  Tait,  the 
agreement  to  renaain  in  force  for  five  years 
from  the  date  of  purchase  of  the  land ;  a  fur- 
ther tract  of  2,560  acres  to  be  purchased  in 
the  names  of  Tait  aud  Stewart's  son,  on  a 
credit  of  four  years,  payment  to  be  made  out 
of  realized  profits;  and  until  such  additional 
land  should  be  paid  for,  but  not  exceeding 
five  years,  Stewart  should  not  require  the  re- 
payment of  moneys  advanced;  interest  to  be 
paid  for  such  moneys  at  the  rate  of  6  per 
cent,  per  annum;  Tait  to  do  his  beet  as  to 
supervision  and  guidance  of  Stewart's  son, 
and  to  have  the  management  and  be  respon- 
sible to  Stewart;  the  amount  to  be  advanced 
by  Stewart  not  to  exceed  in  all  £3,250  sterling. 
The  amended  bill  then  makes  the  follow- 
ing allegations:  In  pursuance  of  such  agree- 
ment, Tait,  in  June,  1878,  purchased  for 
Stewart  and  in  his  name,  and  went  Into  the 
occupancy  of,  and  held  for  him  as  his  agent, 
for  five  years,  4,605  acres  of  land  in  Bexar 
county,  Tex.,  known  as  the  "Gasper  Flores 
Survey  No.  13, "  and  situated  within  the  terri- 
tory of  the  McMullen  grant,  tliereinafter  de- 
scribed and  bounded  as  set  forth;  Stewart 
paid  for  the  land  $9,000,  and  expended  in 
improvements,  as  owner,  $6,147.51,  and 
thereby  increased  the  value  of  the  land  at 
least  $3  per  acre,  making  the  whole  value  of 
the  improvements,  as  made  by  him,  $19,- 
962.51.  He  paid  about  $1,000  taxes  on  the 
land.  The  title  was  from  the  government  of 
Spain,  which  conveyed  in  fee,  to  the  Indians 
of  San  Job6  mission,  land  known  as  the  "Mc- 
Mullen Qrant,"  in  the  counties  of  Medina 


and  Bexar.  It  was  conveyed  by  the  Indians 
to  one  Garza,  and  by  him  and  the  Indians  to 
one  John  McMullen,  in  fee.  While  McMul- 
len owned  and  occupied  it,  and  in  February, 
1840,  one  Maverick,  being  the  owner  of  Tex- 
as land  certificate  Ko.  276,  as  the  assignee  of 
Gasper  Flores,  the  grantee  of  the  state  of 
Texas,  located  such  certificate  on  a  portion  of 
the  land  within  the  McMullen  grant  known 
as  the  "Gasper  Flores  Survey  No.  13, "  being 
the  identical  land  owned  by  Stewart,  and 
tliereinbefore  described,  and  afterwards  pro-.), 
cured  a  patent  for  the  land,  and  becameJJ 
vested  with  all  the  title  of  the  republic  or* 
state  of  Texas  thereto,  and  claimed  survey 
No.  13,  adversely  to  the  title  and  possession 
of  McMullen.  Afterwards,  McMullen  con- 
veyed the  McMullen  grant  to  one  Howard, 
and  he,  in  February,  1851,  commenced  a  suit 
in  equity,  styled  "Chancery  Suit  No.  10,"  in 
the  circuit  court  of  the  United  States  for  the 
Western  district  of  Texas,  to  remove  the 
cloud  upon  his  title.  .Maverick  was  made  a 
party  to  that  suit,  and  appeared,  and  on  the 
final  hearing  it  was  decreed  that  the  heirs  of 
Howard  (he  having  died,  and  they  having 
been  substituted  as  plaintiffs,)  should  recov- 
er the  McMullen  grant  from  Maverick  and 
the  other  defendants,  and  that  the  title  of 
said  heirs  was  free  from  all  clouds,  and  that 
all  patents,  locations,  and  surveys,  owned 
by  the  defendants  in  the  suit,  were  void,  and 
they  were  ordered  to  cancel  the  same,  and 
the  title  of  said  heirs  to  the  McMullen  grant 
was  adjudged  to  be  a  good  title.  On  a  refer- 
ence made  by  said  decree,  a  master  reported 
that  Maverick  appeared  to  have  claimed  to 
be  the  owner  of  the  Gasper  Flores  survey 
No.  13,  being  the  land  of  Stewart,  and  that 
the  same  was  situated  within  the  limits  of  the 
McMullen  grant.  The  master  made  a  deed  in 
triplicate,  conveying  all  the  interest  of  the 
heirs  of  McMullen  to  the  McMullen  grant, 
and  the  heirs  of  Howard  acquired  legal  title 
to  and  possession  of  that  grant,  and  one  Cas- 
tro purchased  from  the  heirs  of  Howard,  and 
became  the  owner  of  said  survey  No.  13,  and 
went  into  possession  thereof,  and  afterwards 
sold  the  same  in  fee  to  Stewart  for  $9,000, 
and  delivered  possession  thereof  to  him  in 
June,  1878;  the  deed  expressing  the  consid- 
eration of  $10,500,  and  being  duly  recorded 
in  Bexar  county,  aa  was  also  the  said  deed  to 
Castro.  Thus,  Stewart's  land  became  and 
was  land  titled  from  the  state,  evidence  of 
the  appropriation  of  which  was  on  the  coun- 
ty records  of  the  county  of  Bexar,  and  in  the 
general  land-office  of  the  state,  according  to 
the  provisions  of  section  2,  art.  14,  of  the 
constitution  of  the  state.  The  heirs  of  How- 
ard were,  by  virtue  of  said  decree,  put  in  pos- 
session of  all  the  land  in  the  McMullen  grant 
claimed  by  the  defendants  in  suit  No.  10,  and 
the  state  of  Texas  acquiesced  in  the  decree,ia 
and  caused  the  McMullen  grant  to  be  marked^ 
on  the  maps  of  the  general  land-offlce*by  its* 
boundaries  within  the  counties  of  Bexar  and 
Medina,  and  the  grant  was  marked  on  the 
county  maps  of  each  of  those  counties  by  aa- 
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thority  of  the  state,  and  the  heirs  of  Howard 
and  those  holding  under  them  have  been  re- 
quired to  pay  state  and  county  taxes  on  the 
land,  and  the  state  and  the  county  of  Bexar 
Iiave  levied  taxes  on  Stewart's  land,  and  col- 
lected the  same  from  him  as  owner  thereof, 
ever  since  he  purchased  it,  and  he  has  ever 
since  been  in  the  actual  possession  and  occu- 
pancy of  the  same,  and  the  improvements 
thereon,  and  thus  his  appropriation  of  the 
land  was  evidenced  by  the  occupation  of  the 
owner  or  some  person  holding  for  him,  un- 
der the  provisions  of  section  2,  art.  14,  of  the 
state  constitution.  Masterson  became  and 
was  a  party  defendant  to  said  suit  No.  10, 
before  the  final  determination  of  the  same, 
as  the  assignee  in  bankruptcy  of  one  Hern- 
don,  a  defendant  therein,  (who  had  located  a 
certificate  on  and  taken  out  a  patent  to  lands 
within  the  McMuUen  grant,  and  whose  claim 
was  a  cloud  on  the  McMullen  title,)  and  bad 
full  knowledge  of  the  decree  and  of  the  pro- 
ceedings in  suit  J^o.  10,  before  and  after  the 
decree,  and  knowledge  of  the  possession  and 
title  of  the  heirs  of  Howard  and  of  Castro, 
and  of  Stewart's  title,  possession,  and  Im- 
provemeots,  and  that  Tait  was,  during  five 
years  from  June  22,  1878.  holding  Stewart's 
land,  and  the  improvements  thereon,  as  the 
agent  of  Stewart.  The  foregoing  decree  and 
conveyances  vested  in  Stewart  the  absolute 
property  in  said  4,605  acres  of  land,  butMas- 
tersbn  and  Tait  fraudulently  colluded  with 
each  other  that  Tait  should  abandon  Stew- 
art's land,  and  all  the  improvements  there- 
on, and  deliver  the  same  over  to  Masterson 
for  the  consideralion  of  9750,  to  be  paid  by 
him  to  Tait,  with  intent  to  cheat  Stewart  out 
of  the  value  of  said  improvements,  and  de- 
prive him  of  his  title  to  the  land.  Master- 
son,  with  such  intent,  and  in  contempt  of 
said  decree,  and  in  violation  of  said  provis- 
ion of  the  constitution  of  Texas,  fraudulent- 
ly located  and  caused  to  be  surveyed  the 
whole  of  Stewart's  land,  as  vacant  and  un- 
appropriated domain  of  the  state  of  Texas, 
by  virtue  of  several  land  certificates  Issued 
^  by  the  state,  and  owned  by  Masterson,  and 
le  caused  the  surveys  thereof  and  the  field-notes 
•  of  the  surveys  to  be  recorded  in  the^>fflce  of 
the  county  surveyor  of  Bexar  county,  with 
particulars  set  forth  in  the  amended  bill,  and 
procured  patents  to  issue  to  himself  thereon 
to  the  lands  described  in  such  surveys  and 
field-notes,  covering  Stewart's  said  land.  In 
August,  1882,  Masterson  commenced  an  ac- 
tion of  ejectment  or  trespass  to  try  title,  in 
the  district  court  of  Bexar  county,  against 
Tait,  to  acquire  possession  of  Stewart's  said 
land.  The  suit  was  brought  for  the  purpose, 
among  other  things,  of  furnishing  a  pretext 
for  Tait  to  abandon  Stewart's  property,  and, 
having  served  its  purpose,  it  was  dismissed 
by  Masterson,  who  paid  all  the  costs  thereof; 
and  Tait,  in  pursuance  of  such  collusive 
agreement  and  the  payment  to  him  of  $750 
by  Masterson,  surrendered,  and  Masterson 
received  occupancy  of,  1,280  acres  of  the 
land,  and  a  dwelling-house  and  improve- 


ments thereon,  and  pretends  to  hold  the  same 
as  owner,  and  also  to  claim  titleand  the  right 
of  possession  to  the  remainder  of  Stewart's 
land,  unoccupied  by  him,  under  and  by  vir- 
tue of  Masterson's  said  locations  and  patents 
thereon.  The  amended  bill  tenders  to  Mas- 
terson the  amount  of  the  actual  expenses  in- 
curred by  him  in  paying  for  the  certificates, 
surveys,  and  patents.  Tait  is  insolvent,  and 
if,  upon  a  final  hearing,  the  title  of  Master- 
son  should  be  decreed  to  be  paramount  to 
that  of  Stewart,  the  value  of  Stewart's  im- 
provements on  the  land,  namely,  $19,962.51, 
would  be  lost  to  him,  unless  adjudged  to  him 
against  Masterson  by  a  decree,  and  made  a 
lien  upon  the  land. 

The  amended  bill  waives  an  answer  on 
oath  as  to  all  matters  except  those  specified 
in  six  interrogatories,  as  to  which  an  answer 
on  oath  is  required.  It  prays  for  an  account- 
ing by  Masterson  as  to  the  cost  incurred  by 
him  in  the  purchase  of  his  certificates,  the 
location  and  running  of  the  surveys,  and  the 
procurements  of  patents  on  the  4,605  acres 
of  land ;  that  the  title  acquired  by  him,  if  any, 
be  by  a  decree  vested  in  Stewart,  on  the  pay- 
ment of  the  amounts  so  expended  by  Mast^- 
son ;  that  the  cloud  upon  Stewart's  title  be 
removed,  and  Masterson  forever  barred  of  all 
interest  in  the  land;  and  that  Stewart  be 
quieted  in  his  title  and  possession,  and  bet. 
decreed  to  be  the  owner.  ^  There  is  an  alter-S 
uati  ve  prayer  that,  in  case^he  title  to  the  4,605* 
acres  be  found  to  be  in  Masterson,  then  the 
amount  of  the  value  of  the  improvements 
made  on  the  land  be  adjudged  to  Stewart 
against  Masterson,  and  made  a  lien  on  the 
land;  that  the  land  be  sold  to  satisfy  the  lien; 
and  that  Masterson  be  foreclosed  and  barred 
of  all  interest  in  the  land,  except  the  equity 
of  redemption  before  sale  by  the  payment  of 
the  amount  of  the  lien;  and  for  general  re- 
lief. The  demurrer  of  Masterson  purports 
to  be  a  demurrer  to  the  amended  bill,  and  to 
the  original  bill  as  amended  by  the  amended 
bill.  It  demurs  thereto,  and  to  the  jurisdic- 
tion of  the  court  sitting  in  equity,  and  as- 
signs several  grounds  of  demurrer:  (1)  That 
the  amended  bill  sets  up  substantially  mat- 
ters against  which  the  court  sustained  the 
demurrer  to  the  original  bill,  in  that  it  ap- 
peared by  the  original  bill,  and  cause  No.  10 
in  equity  therein  referred  to  and  stated  aa  a 
part  of  Stewart's  title,  and  the  exhibits,  order, 
and  decree  in  cause  No.  10,  that  Stewart's 
pretended  title  to  the  lands  sued  for  is  based 
on  the  so-called  "McMuUen  Grant,"  which 
the  supreme  court  of  Texas  in  the  case  of  Mc- 
MuUen V.  Hodge,  5  Tex.  34,  and  in  Howard 
V.  McKenzie,  54  Tex.  171,  declared  to  be 
vacant  public  domain;  and  tlie  decision  in 
McMullen  v.  Hodge  was  rendered  long  be- 
fore Stewart  purchased,  and  McMullen, 
against  whom  it  was  rendei'^,  is  a  remote 
vendor  of  Stewart,  and  Stewart's  claim  is 
under  him;  and  Stewart  has  not.  by  the 
amended  bill,  set  up  any  other  claim  than 
the  void  one  defectively  set  up  in  the  original 
biU;  and  the  amended  bill  does  not  contain 
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proper  allegations  to  entitle  him  to  assert  a 
elaim  for  the  value  of  improvements.  (2) 
That  there  is  a  want  of  equity  in  the  bills. 
(S)  That  Tait  has  no  interest  in  the  matters 
concerning  which  the  decree  is  sought  against 
Masterson,  and  no  relief  is  asked  against 
Tait,  and  no  facts  are  alleged  which  would 
entitle  Stewart  to  maintain  this  suit  against 
Masterson  and  Tait,  and  there  is  a  misjoinder 
of  parties  defendant.  (4)  That  Stewart  has 
a  full,  complete,  and  adequate  remedy  at  law. 
We  think  the  demurrer  to  the  amended 
bill  ought  to  have  been  overruled,  and  Mas- 
terson put  to  his  answer  thereto.  It  appears 
g^by  the  opinion  of  the  court  below,  filed  in 
■^ deciding  on  the  demurrer  to  the  original  billt 

•  that  the  case  made  by*that  bill  against  Mas- 
terson and  Tait  was  substantially  the  same 
as  the  case  made  against  them  by  the  amended 
bill,  and  that  the  demurrer  to  the  original 
bill  was  sustained  on  the  ground  of  multifa- 
riousness, because,  in  addition,  it  sought  an 
account  from  Tait  personally,  as  agent  or 
trustee  of  Stewart,  in  respect  to  funds  in- 
tmsted  by  Stewart  to  Tait,  and  also  prayed 
to  have  established  a  lien  in  respect  thereto, 
in  favor  of  Stewart,  upon  a  homestead  which 
it  was  alleged  Tait  had  purchased  for  him- 
self and  his  wife  with  s  uch  funds.  The  court 
was  of  opinion  that  Tait  was  a  proper  party 
to  the  bill  with  Masterson,  in  respect  to  the 
matters  other  than  the  accounting  by  Tait, 
and  that  Stewart  might  reform  his  original 
bill,  and  so  frame  it  as  to  embrace  solely  the 
misters  against  Masterson  and  Tait  relating 
to  Stewart's  title  to  the  land  in  question,  and 
the  alternative  claim  to  a  right  to  be  paid  for 
the  value  of  permanent  improvements  made 
npon  the  land  as  against  Masterson. 

It  is  assigned  as  error  by  Stewart  that 
nowhere  in  the  original  bill  or  in  the  amended 
bill  is  it  admitted  that  the  McMulIen  title, 
which  Stewart  ia  litigating  in  this  case,  is  the 
identical  McMuIlen  title  which  has  been  at 
various  times  litigated  in  the  courts  of  Texas; 
that  the  court  below  had  no  authority  to  take 

Judicial  notice  of  the  identity  of  the  grant  in 
Itigation  with  another  grant  referred  to  it  in 
the  state  reports,  when  this  identity  was  not 
admitted  in  the  bill  demurred  to;  and  that 
that  court  could  derive  knowledge  of  such 
identity  only  from  evidence  properly  offered 
and  admitted,  after  due  allegalions  in  a  plea 
or  answer.  It  is  very  clear  that  the  present 
demurrer  introduces  as  its  support  new  facts 
which  do  not  appear  on  the  face  of  the  bill, 
and  which  must  be  set  up  by  plea  or  answer. 
Story,  Eq.  PI.  (9th  Ed.)  §§  447. 448. 503. 647.' 
In  addition  to  this,  as  there  is  matter  prop- 
erly pleaded  in  the  amended  bill,  and  properly 
ground  for  equitable  relief,  which  requires 
an  answer  or  a  plea,  and  as  the  demurrer  is 
to  the  whole  bill,  it  ought  to  have  been  over- 
o  ruled.  The  case,  as  stated,  shows  there  is  no 
IS  plain,  adequate,  and  complete  remedy  at  law. 

*  As  the  order  taking  the  bill  as  confessed  by 
Tait,  and  directing  that  the  cause  be  pro- 
ceeded in  thenceforth  ea;  parte  as  to  him,  was 
entered  before  tlie  decree  was  made  sustain* 


ing  the  demurrer  of  Masterson,  and  dismiss- 
ing the  bill  as  against  him,  that  decree  is 
final  as  to  him,  and  one  from  which  he  could 
appeal.  There  was  no  decree  from  which 
Tait  could  appeal,  and  when  the  case  returns 
to  the  circuit  court  a  final  disposition  of  it 
can  be  made  as  against  Tait.  He  was  prop- 
erly made  a  defendant  with  Masterson,  al- 
though no  relief  was  prayed  against  him  in 
respect  of  the  matters  In  which  he  is  alleged 
to  have  been  concerned  with  Masterson. 
The  decree  of  the  circuit  court  is  reversed, 
and  the  case  is  remanded  to  that  court,  with 
a  direction  to  overrule  the  second  demurrer 
of  Masterson,  and  to  take  such  further  pro- 
ceedings as  shall  not  be  inconsistent  with  this 
opinion. 

(UO  u.  S.  (84) 

Jones  v.  Van  Dober  «t  al. 

(May  18, 1889.) 

1.  EquiTT— FiAisiMG — Bill. 

A  bill  by  a  widow  against  an  heir,  charging 
him  ^vith  fraudulently  procuring  from  her  a 
quitclaim  deed  to  the  land  of  her  aeoeased  hus- 
band, and  alleging  that  said  heir  had  mortgaged 
the  property  to  his  oo-def  endant,  who  had  loll 
knowledge  of  the  fraud,  and  that  the  latter  had 
purchasM  part  of  the  property  at  foreclosure 
sale,  and  that  the  residue  was  sold  to  an  Inno- 
cent pnrohaaer,  is  not  demarrable  because,  be- 
sides asking  general  relief,  it  prays  spe<dflcall7 
to  be  allowed  to  redeem  the  whole  property  from 
the  mortgage,  as  under  the  facts  and  prayer  for 
general  relief  complainant  could  have  relief  as 
to  her  dower  interest. 

9.  Bajcb— Amindso  Bni. 

In  such  case,  though  the  original  biU  charges 
the  fraud  to  hare  been  committed  by  inducing 
the  complainant  to  convey  Uie  land  to  defendant 
merely  to  facilitate  litigation  in  which  the  es- 
tate was  involved,  an  amended  bill,  filed  after 
a  demnrrer  to  the  original  bill  is  austained, 
charging  defendant  vritn  liaving  misrepresented 
the  nature  of  the  instnunent  executed  by  com- 
plainant, does  not  set  up  such  different  ground 
for  relief  ttiat  it  ia  an  abuse  of  discretion  to  re- 
fuse to  strike  it  from  the  files. 

8.  Limitation  of  Acmows. 

The  statute  of  limitation  begins  to  mn  against 
such  a  bill  only  from  tlie  discovery  of  the  £rand. 

Appeal  from  the  Circuit  Court  of  the4 
United  States  for  the  District  of  Minuesota.S 
*  This  was  a  bill  in  equity,  filed  May  18,* 
1883,  by  Sarah  M.  Jones,  a  citizen  of  Penn- 
sylvania, against  Matilda  A.  Van  Doren,  a 
citizen  of  Indiana,  and  Samuel  J.  Jones  and 
Samuel  J^  Glover,  citizens  of  Illinois.  The 
original  Ull  alleged  that  Bobert  H.  Jones 
died  intestate  in  April,  1863,  leaving  the 
plaintiff,  his  widow,  and  the  defendant 
Jones,  his  son  and  only  heir  at  law,  and 
seised  in  fee  of  one-fourth  undivided  part  of 
certain  land  described,  in  Minnesota;  that 
the  plaintiff  became  entitled  to  a  dower  in- 
terest therein,  which  by  the  laws  of  Minne- 
sota was  a  life-estate  in  one-third  part,  and 
the  son  became  vested  with  the  title  in  fee, 
subject  to  her  dower  interest;  that  she,  be- 
ing informed  that  the  estate  was  involved  in 
litigation,  and  having  little  or  no  knowledge 
of  business,  and  at  his  request,  for  no  con- 
sideration, and  merely  for  the  purpose  of  fa- 
cilitating the  conduct  of  the  litigation,  made 
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•  qaltelalm  deed  of  her  interest  to  him;  and 
that  he  accepted  the  deed  upon  the  express 
anderstandiog  and  agreement  to  receive  it 
for  that  purpose  only.  The  bill  further  set 
forth,  as  the  result  of  the  litigation,  that 
certain  described  parcels  of  the  land  were  set 
off  to  him  in  severalty,  and  alleged  that  he, 
conspiring  and  confederating  with  the  de- 
fendant Matilda  A.  Van  Doren  (who  was 
fully  advised  of  all  the  facts  above  alleged) 
to  defraud  the  plaintiff  of  her  dower  estate, 
made  a  mortgage  by  a  conveyance  in  trust  to 
the  defendant  Glover,  on  Jbly  25,  1871,  of 
all  the  land  so  set  off,  including  the  plain- 
tiff's interest  therein,  to  secure  a  sum  of 
•10,000  lent  to  him  by  Mrs.  Van  Doren;  that, 
as  part  of  the  conspiracy,  a  suit  for  fore- 
closure was  began  in  the  name  of  Glover  on 
Avigust  26, 1876,  and  a  decree  obtained  there- 
in, under  which  all  the  land  was  sold,  and 
§  (except  a  small  portion  purchased  by  one 
Galusba)  bought  by  Mrs.  Van  Doren  for  the 
•urn  of  98.745.14,  and  a  final  decree,  vesting 
*  title  in  tbeipurchasers,  was  entered  on  May  22, 
1880;  that  the  plaintiff  was  ignorant  of  the 
mortgage  and  of  the  foredosuresuituntillong 
afterthe  final  decree  therein;  that  on  Decem- 
ber 16,  1876,  in  order  to  protect  her  dower 
right,  she  paid  91,808.48  in  discharge  of  taxes 
on  the  land,  of  which  payment  the  defendants 
arailed  themselves ;  and  that  Mrs.  Van  Doren, 
In  1881,  sold  a  portion  of  the  land  to  one 
Maishall,  a  bonaflde  purchaser,  for  the  sum 
of  910,000,  which  she  received  and  applied  to 
her  own  use,  and  still  held  the  rest  of  the  land. 
The  plaintiff  further  alleged  that  before  filing 
her  bill  she  demanded  an  account  of  Mrs. 
Yan  Doren,  and  offered  to  pay  her  all  moneys 
paid  or  expended  by  heron  or  about  the  land, 
with  interest,  in  redemption  of  the  mortgage, 
and  demanded  a  reconveyance,  but  she  re- 
fused; and  that  the  plaintiff  was  ready  and 
willing  to  pay  to  her  all  sums  of  money,  and 
to  do  all  other  acts  that  might  be  adjudged 
by  the  court  necessary  to  redeem  the  land 
from  the  mortgage  and  foreclosure.  The  bill 
prayed  for  an  account,  and  that  the  plaintiff, 
on  paying  to  Mrs.  Yan  Doren  such  sums  as 
the  court  might  direct  to  enable  her  to  redeem 
the  mortgage,  should  be  adjudged  to  be  en- 
titled to  redemption,  and  Mrs  Yan  Doren 
might  be  ordered  to  reconvey  the  land  still 
held  by  her,  and  for  such  other  or  different 
relief  as  the  nature  of  the  case  might  require 
and  as  might  be  agreeable  to  equity.  A  de- 
murrer to  that  bill  was  sustained,  and  the 
bill  dismissed,  on  the  ground  that  the  plain- 
tiff, having  conveyed  her  interest  by  a  deed 
absolute  on  its  face,  the  statute  of  frauds 
would  not  permit  her  to  set  up  an  oral  trust, 
and,  as  no  fraud,  accident,  or  mistake  in  mak- 
ing that  deed  was  alleged,  no  trust  arose  by 
implication  of  law.  18  Fed.  Kep.  619.  The 
bill  was  then  amended  by  substituting,  for 
the  allegations  concerning  the  plaintiff's  con- 
veyance to  the  defendant  Jones,  allegations 
that  be,  with  intent  to  defraud  her,  prepared 
an  instrument  which  he  representeid  to  be  a 
power  of  attoney  to  enable  him  to  act  for  the 


plaintiff  in  regard  to  certain  anticipated  liti- 
gation and  other  business,  and  thereby  In- 
duced her  to  sign  it;  that  the  Instrument  was 
in  fact,  as  he  knew,  a  quitclaim  deed  of  all« 
her  right  of  dower;  that  she did*not read  the. 
instrument,  or  know  its  true  character  or  ef- 
fect, but  relied  on  his  representations,  and, 
had  she  read  it,  was  then  so  ignorant  of  busi- 
ness that  she  would  not  have  understood  its 
legal. purport,  and  that  she  always,  until 
within  six  months  before  the  filing  of  this 
bill,  believed  that  the  Instrument  was  a  mere 
power  of  attorney. 

The  defendant  Yan  Doren  demurred  to 
the  amended  bill,  and  afterwards  moved  to 
have  it  stricken  from  the  files  for  the  reason 
that  it  stated  a  new  and  different  cause  of 
action,  the  original  bill  being  based  npon  an 
express  trust,  and  the  amended  bill  upon  a 
resulting  trust  arising  by  implication  of  law. 
The  court  overruled  the  motion,  but  sustained 
the  demurrer,  on  the  ground  that  the  plain- 
tiff was  not  entitled  to  the  specific  relief 
prayed  for,  as  shown  by  its  opinion  sent  up, 
with  the  record  and  printed  in  the  margin.*  JJ 
A  final  decree  was 'entered,  dismissing  the* 
bill,  and  the  plaintiff  appealed  to  this  court. 

O.  E.  Flandrau  and  Jeremiah  Leamtng, 
for  appellant.  C.  K.  Davis  and  /.  Jf.  &(lman, 
for  appellees.  « 

• 
•  Mr.  Justice  Gbat,  after  stating  the  facts* 
as  above,  delivered  the  opinion  of  the  court. 
The  only  difference  between  the  original 
and  amended  bills  is  that  the  first  alleges 


'  NusoH,  J.  The  demurrer  Is  sustained,  for  the 
reasons:  (1)  If  the  allegations  of  the  bill  of  oom- 
plalnt  are  trne,  the  right  of  the  oomplalna&t  to 
bring  her  action  to  recover  dower  exists,  unless  the 
statute  of  limitaUonsof  the  state  of  Minnesota  has 
barred  such  reooveiy.  Of  course,  if  she  has  lost 
all  right  of  action  by  laches,  the  bUl  must  fail,  for 
^e  relief  claimed  is  based  npon  an  Interest  in  the 
property  asdowress.  (2)If  not  boned  by  the  stat- 
ute of  her  action  to  recover  dower,  the  fraud  ak 
leged,  whloh  creates  an  Impediment  to  a  recovery 
at  law,  can  be  removed  by  a  suit  In  eoni^  and  her 
dower  obtained.    Equity  furnishes  the  moat  ado- 

?uate  and  oomplete  remedy,  and  dower  ia  Uglily 
avored  in  that  forum.  (8)  The  compli^ant  is  not 
entitled  by  the  fraud  alleged,  if  true,  to  anything 
more  than  dower.  She  is  not  entitled  to  the  whole 
property.  If,  by  a  fraud  perpetrated  upon  her, 
which  the  defendants  were  cognizant  of  and  partio- 
ipated  in,  as  alleged,  she  has  been  prevented  from 
asserting  her  right  to  dower  by  a  suit  at  law,  she  is 
not  thereby  deprived  of  all  remedy  to  reooTSr  it. 
The  relief  prayed  for  in  tliis  bill,  as  amended,  doe* 
not  necessarily  follow  from  the  facts  alleged  there- 
in and  admitted  by  the  demurrer.  The  demurrer 
goes  to  the  relief  prayed,  and,  not  being  entitled  to 
the  relief,  the  bill  must  fall.  In  the  original  biU, 
the  relief  claimed  was  based  upon  the  admitted  al- 
legation that  the  quitclaim  deed  was  voluntarily 
given,  and  accompanying  it  was  a  parol  trust  for 
the  benefit  of  the  grantor,  known  to  the  defendants 
at  the  time  the  property  was  mortgaged.  This  bill 
was  held  bad  on  demurrer,  for  the  reason  tliat  such 
a  trust  as  alleged  could  not  t>e  created  and  recog- 
nized, it  being  In  violation  of  the  laws  governing 
uses  and  trusts,  which  were  specially  defined  by 
the  statutes  of  Minnesota.  The  amendments  have 
changed  the  features  of  the  bill,  and  it  is  doubtful 
whether  they  are  proper ;  but  I  have  overruled  a 
motion  to  strike  them  from  the  files,  and  decided 
the  demurrer  upon  the  bill  as  amended.  Demur- 
rer sustained. 
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that  the  defendant  Jones  took  the  convevance 
of  the  plaintiff's  right  of  dower  upon  an  ex- 
press trust  for  her,  whereas  the  second  alleges 
that  he  procured  the  conveyance  from  her  by 
H  fraudulent  misrepresentations  as  to  the  nat- 
gure  of  the  instrument,  creating  a  trust  by 
•operation  of  law  in* her  favor.  The  other 
facts  alleged  in  the  two  bills  are  substan- 
tially Identical.  Each  bill  proceeds  upon  the 
ground  tliat  the  defendant  Jones  was  a  trus- 
tee for  the  plaintiff,  and  that  the  defendant 
Van  Doren,  taking  the  land  from  him  with 
notice  of  all  the  facts,  was  affected  by  the 
trust;  and  the  object  of  both  bills  is  the 
same,  to  obtain  the  right  of  dower  of  which 
the  plaintiff  has  been  deprived  by  the  acts  of 
the  defendants,  and  to  which  she  was  enti- 
tled under  the  laws  of  Minnesota  in  force  at 
the  time  of  her  husband's  death.  Pub.  St. 
1849-58.  c.  86,  8  1.  The  amendment  was 
therefore  one  which  the  court  in  the  exercise 
of  its  discretion  might  properly  allow,  and 
the  motion  to  strike  the  amended  bill  from 
the  files  was  rightly  denied.  Hardin  v.  Boyd, 
113  U.  8.  756,  6  Sup.  Ct.  Rep.  771.  But  we 
are  of  opinion  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  amended  bill. 
One  who  by  fraudulent  misrepresentations 
obtains  a  conveyance  from  the  owner  of  any 
interest  in  property,  real  or  personal,  is  in 
equity  a  trustee  ex  malefloio  for  the  person 
defrauded,  and  any  one  taking  the  property 
from  such  trustee  with  notice  of  the  fraud 
and  of  the  consequent  trust  is  affected  by  the 
trust.  Tyler  t.  Black.  13  How.  230;  Bank 
T.  Insurance  Co..  104  U.  S.  54;  Moore  v. 
Crawford.  130  U.  S.  122,  ante,  447.  "When 
a  trustee,  dealing  with  the  trust  property, 
together  with  property  of  bis  own.  as  one 
mass,  conveys  part  of  the  whole  to  a  pur- 
chaser who  takes  it  for  value,  in  good  fidth, 
without  notice  of  the  fraud  or  of  the  trust, 
and  who  therefore  acquires  a  good  title,  the 
question  bow  far  the  rest  of  the  property 
shall  be  charged  with  the  trust  so  as  fully  to 
indemnify  the  person  defrauded  can  only  be 
determined  in  a  court  of  equity.  In  the 
present  case,  upon  the  facts  alleged  in  the 
amended  bill,  and  admitted  by  the  demurrer, 
the  defendant  Jones  obtained  a  conveyance 
of  the  plaintiff's  dower  interest  by  fraud, 
and  held  that  interest  in  trust  for  her.  The 
defendant  Yan  Doren,  taking  the  property 
with  full  notice,  was  equally  affected  by  the 
^fraud.  and  bound  by  the  trust.  Farts  of  the 
g  property,  having  been  conveyed  to  bona  fide 
•  purchasers,  were*  beyond  the  reach  of  the 
plaintiff.  Full,  adequate,  and  complete  re- 
lief, either  by  awarding  to  the  plaintiff  her 
dower  in  the  whole  out  of  the  part  not  so 
conveyed,  or  by  awarding  her  dower  in  that 
part  only,  with  damages  for  having  been 
fraudulently  deprived  of  her  interest  in  tlie 
rest,  could  not  be  had  in  an  action  at  law. 
The  case  made  in  the  bill,  therefore,  by  rea- 
■on  of  the  fraud,  the  trust,  and  the  peculiar 
relief  which  the  conduct  of  the  defendants 
has  made  necessary  to  be  given  in  order  fully 
to  indemnify  the  plaintiff,  is  clearly  within 


the  Jurisdiction  of  a  court  of  equity.  Her* 
bert  T.  Wren.  7  Crunch,  370.  The  learned 
judge  of  the  circuit  court,  in  his  opinion 
sustaining  the  demurrer  to  the  amended  bill, 
recognized  that  "the  fraud  alleged,  which 
creates  an  impediment  to  a  recovery  at  law, 
can  be  removed  by  a  suit  in  equity,  and  her 
dower  obtained,"  and  that  "equity  furnishes 
the  most  adequate  and  complete  remedy,  and 
dower  is  highly  favored  in  that  forum."  The 
ground  on  which  he  declined  to  support  the 
amended  bill  was  that  the  plaintiff  was  not 
entitled  to  the  specific  relief  prayed  for.  It. 
is  true  that  the  prayer  of  the  bill,  being  ap- 
parently drawn  upon  the  supposition  that 
the  plaintiff  might  be  held  bound  by  the 
mortgage,  is  chiefly  directed  towards  secur- 
ing a  right  to  redeem.  In  that  aspect  of 
the  case  she  properly  offered  to  redeem  the 
whole  property  by  paying  off  the  whole  mort- 
gage, because  she  could  not,  unless  at  the 
election  of  the  mortgagee,  redeem  by  paying 
less.  Collins  T.  Biggs.  14  Wall.  491;  Mo- 
Cabe  V.  Bellows.  7  Gray.  118.  Bat  the  gen- 
eral object  of  the  bill  is  to  secure  to  the  plain* 
tiff  the  dower  interest  of  which  she  has  been 
defrauded,  and  the  bill  contains  a  prayer  for 
general  relief.  This  is  sufiScient  to  enable  a 
court  of  equity  to  decree  such  relief  as  the 
facts  stated  in  the  bill  justify.  English  t. 
Foxall,  2  Pet.  595;  Tayloe  v.  Insurance  Co., 
9HOW.390;  TexasT.Hardenberg,10  Wall.  68. 
What  has  been  said  furnishes  an  answer, 
also,  to  the  argument  that  the  plaintiff's 
right,  if  any,  is  barred  by  the  statute  of  lim- 
itations. The  plaintiff  is  not  suing  for  heret 
dower  as  such,  the  right  to  which  accrued  InS 
1863,  but  for  property*of  which  she  has  been* 
defrauded,  and  in  such  a  case  the  statute  of 
limitations  begins  to  run  only  from  the  dis- 
covery of  the  fraud.  Moore  v.  Greene,  19 
How.  69;  Header  v.  Norton,  11  Wall.  442; 
Cock  V.  VanEtten,  12  Minn.  522,  (Gil.  431;) 
Gen.  St.  Minn.  1878,  c.  66,  g  6,  cl.  6.  De- 
cree reversed,  and  case  remanded,  with  di< 
rections  to  overrule  the  demurrer  to  the 
amended  bill,  and  to  take  such  further  pro- 
ceedings as  may  be  consistent  with  this  opin* 
ion. 


cm  IT.  8.  287) 

SEOBiST  et  al.  V.  Crabtbee.* 
(May  13,  1889.) 

1.   SiLB — CiOSSITIONAI. — ^NOTBS  X3  PxTMIHT. 

In  an  action  by  the  vendee  of  certain  oatUe 
against  the  vendor  and  others  for  convortlng 
them,  the  defense  being  that  the  sale  was  ooa- 
ditional  and  that  the  vendor  had  the  right  to  re- 
take possession,  the  court  charged  that  if  the 
bill  of  sale  in  evidence  was  not  given  to  pass  the 
absolute  title,  bnt  simply  to  enable  plalntUT  to 
get  possession  of  the  cattle,  and  if  it  was  agreed 
that  they  were  to  remain  the  property  of  the 
vendor  until  certain  notes  given  for  the  pur- 
chase were  paid,  the  vendor  still  retained  the 
title  and  had  the  right  on  default,  to  retalie  the 
cattle  and  sell  them,  but  that  if  there  was  no 
such  agreement,  and  the  notes  were  given  and 
accepted  as  absolute  payment,  without  reserva- 
tion of  lien,  the  vendor  oonld  have  no  right  to 
retain  the  cattle;  also,  In  Bubstanoe,  tiiat  an 


1  Affirming  6  Faa  Uegp.  aoa.  ^  ^  . 
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txpxeaa  or  special  agreement  was  necessary  be- 
fore the  notes  cMildDe  deemed  to  have  been  re- 
oetved  in  satisfaction  of  the  original  debt.  Held 
no  error  ol  which  defendants  could  complain. 
t.  Bahb— RiOHT  ov  Vkndob  to  Rbt^kb  Possxs- 
aioN. 

The  court  also  proi>erl7  charged,  In  effect,  that 
the  vendor  conla  not  retake  the  cattle,  even  if 
the  sale  were  conditional,  so  long  as  he  retained 
the  notes. 

In  Error  to  the  Supreme  Court  of  the  Ter- 
ritory of  Xew  Mexico. 

0.  D.  Barrett,  for  plaintifFs  in  error.  iSf. 
F.  PhUUps,  W.  H.  Lamar,  and  J.  G.  Zaohry, 
tot  defendant  In  error. 

Hart.ak,  J.  This  is  an  action  of  trover. 
It  was  brought  in  the  district  court  of  the 
First  judicial  district  of  New  Mexico,  to  re- 
cover damages  for  the  conversion  by  the 
plaintifCs  in  error  to  their  own  use  of  certain 
cattle  and  horses  of  which  the  defendant  in 
error,  who  was  the  plaintiff  below,  claimed 
to  be  the  owner.  The  alleged  unlawful  con- 
version occured  in  that  territory.  The  de- 
fendant Segrist,  separately,  and  the  defend- 
ants Stapp,  Stoops,  and  Hobtine,  Jointly, 
pleaded  not  guilty.  The  record  does  not 
to  show  service  of  process  upon  Bell,  nor  any 
S  appearance  by  him.  There  was  a  trial  before 
*^  a  Jury,  resulting  in  a*verdict  for  96,033.04  in 
fovor  of  the  plaintiff  against  the  defendants, 
followed — a  motion  for  a  new  trial  having 
been  made  and  overruled — by  a  Judgment  for 
the  above  amount  against  Segriat,  Stapp. 
and  Stoops.  Upon  appeal  to  the  supreme 
court  of  the  territory  the  judgment  was  af- 
firmed. The  bill  of  exceptions  taken  at  the 
trial  contains,  though  in  very  confused 
form,  the  entire  evidence  in  the  case.  It  is 
SO  stated  as  to  render  it  difficult  to  understand 
the  precise  facts.  But,  upon  a  careful  scru- 
tiny of  all  the  testimony,  we  think  that  the 
general  nature  of  the  case  is  fairly  indicated 
in  the  following  extract  from  the  opinion  of 
the  supreme  court  of  the  territory,  made  part 
of  the  transcript: 

"In  1880  the  plaintiff  bought  of  one  Babb 
the  remnant,  as  it  is  termed  in  the  the  rec- 
ord, of  the  latter' B  herd  of  cattle,  then  to  be 
found  on  certain  ranges  in  Texas.  The 
plaintiff  came  after  said  cattle,  and  secured 
them.  At  the  time  of  making  this  agree- 
ment plaintiff  gave  Babb  notes  for  the  amount 
•greed  upon  as  the  purchase  money,  and  re- 
ceived from  Babb  a  bill  of  sale  for  the  cattle. 
Thereafter  plaintiff  secured  and  took  posses- 
sion of  the  cattle,  but  how  many  head  there 
were  does  not  appear  from  the  evidence  in 
the  record  before  us.  The  only  serious  con- 
tention in  the  evidence  is  as  to  whether  this 
transaclion  was  an  absolute  or  merely  a  con- 
ditional sale,  the  plaintiff  insisting  and  giv- 
ing evidence  tending  to  show  that  the  sale 
was  absolute,  accompanied  by  a  bill  of  sale 
absolute  on  its  face,  and  by  delivery  of  pos- 
session of  the  cattle  as  fast  as  they  could  be 
secured  by  him,  and  that  his  notes  were  given 
in  full  satisfaction.  These  notes  consist  of 
two  promissory  notes,  each  for  the  sum  of 


eight  hundred  dollars,  one  payable  In  Sep- 
tember, 1881,  and  the  other  in  September. 
1882.  The  defendant,  however,  insists,  and 
introduced  evidence  tending  to  show,  that 
the  sale  was  conditional  upon  the  payment 
of  the  notes  at  maturity,  it  being  agreed  be- 
tween the  plaintiff  and  Babb  that  tlie  title  to 
the  cattle  should  remain  in  the  latter  until 
the  notes  were  paid,  and  that  if  not  paid  when 
due  he  might  assert  bis  title  and  resume  pos-  > 
session  of  the  cattle.  After  the  cattle  werejj 
secured  by  the  plaintiff  he  drove  them*  from* 
the  range  in  Texas,  upon  which  they  had 
been  found  by  him,  into  Lincoln  county.  New 
Mexico.  The  notes  were  not  paid  at  matu- 
rity, and  thereafter,  in  January  or  February, 
1882,  Babb  undertook  to  sell  the  cattle  to  the 
defendants.  He  sent  his  son,  armed  with  a 
power  of  attorney,  to  take  possession  of  the 
cattle.  This  son.  accompanied  by  the  defend" 
ants,  or  some  of  them,  went  on  the  range  in 
New  Mexico,  where  the  cattle  were  bising 
herded  in  connection  with  other  cattle  be- 
longing to  the  plaintiff,  in  charge  of  an  em- 
ploy^ of  the  plaintiff,  and  took  possession  of 
them  and  sold  them  to  the  defendants.  It 
does  not  appear  that  this  employ^  of  the  plain- 
tiff had  any  authority  to  give  np  the  posses- 
sion of  the  cattle." 

The  supreme  court  of  the  territory  deemed 
it  proper  to  consider  only  such  questions  as 
were  brought  to  the  attention  of  the  trial 
court.  This  general  rule,  it  said,  was 
strengthened  by  this  statutory  provision,  in 
force  in  that  territory,  that  "no  exception 
shall  be  taken  in  an  appeal  to  any  proceeding 
in  the  district  court,  except  such  as  shall 
have  been  expressly  decided  in  that  court." 
Prince's  Laws,  pp.  68,  69,  §  5.  One  of  the 
principal  questions  arising  upon  the  evidence 
was  whether  the  two  notes,  payable  respect- 
ively in  September,  1881,  and  September, 
1882,  were  received  in  actual  payment,  (in 
which  event  the  remedy  is  upon  the  notes,) 
or  only  as  evidence  of  the  amount  to  be  paid 
by  Crabtree.  In  Sheehy  v.  Mandeville,  6 
Cranch,  253,  264,  Chief  Justice  Marsbaix 
said:  "That  a  note,  without  a  special  con- 
tract, would  not,  of  itself,  discharge  the  orig- 
inal cause  of  action,  is  not  denied.  But  it  is 
insisted  that  if,  by  express  agreement,  the 
note  is  received  as  payment,  it  satisQes  the 
original  contract,  and  the  party  receiving  It 
must  take  his  remedy  on  it.  This  principle 
appears  to  be  well  settled.  •  •  *  Since, 
then,  the  plaintiff  has  not  taken  issue  on  the 
averment  that  the  note  was  given  and  re- 
ceived in  discliarge  of  the  account,  but  has 
demurred  to  the  plea,  that  fact  is  admitted; 
and,  being  admitted,  it  bars  the  action  for 
the  goods."  In  Peter  v.  Beverly,  10  Pet. 
532,  568,  it  was  said  that  the  acceptance  ofo 
a  negotiable  note  for  an  antecedent  debt  willfj 
not  extinguish  such  debt,  unless  the*evidence* 
is  at  least  so  clear  and  satisfactory  as  to  leave 
no  reasonable  doubt  that  such  was  the  inten- 
tion of  the  parties.  In  Lyman  v.  Bank,  12 
How.  225,  243,  it  was  held  that  the  mere  ac- 
ceptance of  the  note  by  the  creditor  does  not 
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necessarily  operate  as  satisfaction  of  the  orig- 
inal debt,  and  wliether  or  not  there  was  an 
agreement  at  the  time  to  receive  them  in 
satisfaction,  or  whether  the  circumstances 
attending  the  transaction  warranted  such  an 
inference,  were  properly  questions  for  tlie 
jury.  In  The  Kimball,  8  Wall.  37.  45,  the 
court  said  that  "by  the  general  commercial 
law,  as  well  of  England  as  of  the  United 
States,  a  promissory  note  does  not  discharge 
the  debt  for  which  it  is  given,  unless  such  be 
the  express  agreement  of  the  parties:  it  only 
operates  to  extend  until  its  maturity  the 
period  for  the  payment  of  the  debt.  The  cred- 
itor may  return  the  note  when  dishonored, 
and  proceed  upon  the  original  debt.  The 
acceptance  of  the  note  is  considered  as  ac- 
companied with  the  condition  of  its  pay- 
ment. "  These  cases  show  the  course  of  decis- 
ion in  this  court.  In  some  of  the  states  the 
mere  acceptance  of  a  note  for  the  amount  of 
a  debt  raises  a  presumption  of  payment. 

The  contention  of  the  appellants  is  that 
the  instructions  given  at  the  request  of  the 
plaintiff,  and  the  charge  of  the  court,  were 
in  conflict  with,  or  did  not  conform  to,  the 
principles  settled  in  the  above  cases.  There 
is  some  slight  ground  for  this  contention, 
arising  out  of  the  multiplicity  of  the  instruc- 
tions given.  All  the  instructions  asked,  ex- 
cept one  on  each  side,  were  given,  and  they 
were  supplemented  by  a  charge  covering  sub- 
stantially the  same  ground.  But,  taking  as 
a  whole  all  the  instructions  given,  and  inter- 
preting them  in  the  light  of  the  charge  de- 
livered by  the  court,  they  are  not  subject  to 
the  criticism  of  being  so  inharmonious  or 
misleading  as  to  justify  a  reversal.  The  ques- 
tion whether  the  notes  were  given  and  ao- 
cepted  in  payment  for  the  cattle  was  fairly 
left  to  the  jury.  And,  although  they  were 
not  tOid.  in  words,  that  an  express  or  special 
agreement  was  necessary  before  the  notes 
could  be  deemed  to  have  been  received  in  sat- 
isfaction of  the  original  debt,  they  were  sub- 
nitantially  so  instructed.  At  the  instance  of 
^he  defendants,  and  in  language  of  which, 
•  perhap8,*tbe  plaintiff  might  complain,  they 
were  instructed  that  "a  promissory  note  is 
never  considered  as  payment,  unless  it  is 
taken  absolutely  as  payment;  if  there  beany 
agreement  that  a  note  is  not  to  be  considered 
payment  if  unpaid  at  maturity,  then  it  is  no 
payment;  but  the  payment  of  the  note  only 
will  be  the  payment  of  the  original  claim, 
and  in  such  case  the  original  contract  will 
remain,  independent  of  the  notes."  The 
court,  upon  its  motion,  said  to  the  jury  that 
if  they  "found  from  the  evidence  that  Babb 
■old  and  delivered  the  stock  on  the  range, 
and  took  promissory  notes  in  payment,  this 
would  be  an  absolute,  unconditional  sale, 
and  Babb  could  not  retake  the  stock.  Babb's 
remedy  in  such  case  would  be  by  suit  to  col- 
lect what  might  be  due  him  upon  said  notes." 
The  principal  instruction,  given  at  the  in- 
stance of  the  plaintiff,  left  it  to  the  jury  to 
determine  whether  the  notes  were  actually 
given  and  accepted  in  absolute  payment  for 
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the  cattle.  That  ia  one  form  of  saying  that 
they  were  so  given  and  so  accepted  pursuant 
to  an  understanding;  that  is,  by  special 
agreement  between  the  parties  that  the  orig- 
inal debt  should,  in  that  mode,  be  extin- 
guished. The  instructions  and  the  charge 
mean  that  if  the  sale  was  an  unconditional 
one,  and  if  the  notes  were  given  and  accepted 
as  absolute  payment,  the  original  debt  waa 
extinguished,  and  the  remedy  of  the  defend- 
ant was  on  the  notes.  There  was  in  this  no 
error  to  the  prejudice  of  the  defendants;  for 
the  facts  thus  hypothetically  stated  to  the 
Jury  imported  a  special  agreement  between 
the  parties  that  the  notes  were  to  be  taken  in 
payment. 

Among  the  instructions  given  to  the  jury 
at  the  instance  of  the  plaintiff  was  the  fol- 
lowing: "If  you  find  from  the  evidence  that 
the  plaintiff,  or  the  plaintiff  and  his  brother^ 
purchased  the  cattle  from  W.  M.  Babb  or  W. 
T.  Babb,  and  that  ha  or  they  gave  their 
promissory  notes  in  payment  therefor,  and 
the  same  were  accepted  by  the  Babto,  ak 
though  the  notes  were  taken  only  as  condi- 
tional payments,  yet  they  would  be  prima 
fade  evidence  of  payment,  and  the  said 
Babbs,  whilst  holding  said  notes,  could  not 
proceed  to  take  possession  of  the  said  cattle^ 
and  horses  as  their  own.  Their  remedy  wouldg 
be  upon  the  notes,  or  to  cancel  the  trade  ;*and,< ' 
if  you  find  from  the  evidence  that  said  Babba 
did,  under  the  circumstances  just  mentioned,, 
take  possession  of  said  cattle,  without  au- 
thority of  the  plaintiff,  and  dispose  of  them 
to  the  defendants,  you  will  find  for  the  plain- 
tiff the  value  of  the  cattle  and  horses  at  the 
time  of  taking  the  same,  with  interest." 
Taken  in  connection  with  other  instructions, 
tills  was  intended  only  to  express  the  idea 
that,  if  the  notes  were  taken  as  conditional 
payment  only,  they  would  be  regarded  aa 
prima  faoie  evidence  of  payment,  su  long  as 
the  Babbs  held  them,  and  until  by  non-pay- 
ment they  ceased  to  have  any  force,  if  the 
Babbs  elected  to  so  treat  them.  The  court 
below  properly  held  that  they  could  not 
rightfully  retake  the  cattle,  while  they  re- 
tained the  notea. 

Nor,  in  our  judgment,  was  any  error  com- 
mitted by  the  instructions  relating  to  the 
question  of  the  title  to  the  property,  as  affect- 
ed by  the  contract  of  sale.  In  Harkness  t. 
Russell,  118  IT.  S.  663,  668,  7  Sup.  a.  Bep. 
51,  this  court,  after  a  full  examination  of  the 
adjudged  cases,  recognized  the  general  rule 
— at  least,  as  between  the  original  parties  to 
a  conditional  sale,  and  where  the  subject  is 
not  controlled  by  local  statutes — to  be  as  stated 
by  Mr.  Benjamin  in  his  Treatise  on  Sales  of 
Personal  Property,  namely :  "  Where  the  buy- 
er is  by  the  contract  bound  to  do  anything  as 
a  condition,  either  precedent  or  concurrent, 
on  which  the  passing  of  the  property  de> 
pends,  the  property  will  not  pass  until  the 
condition  be  fulfilled,  even  though  the  gooda 
may  have  been  actually  delivered  into  the- 
possession  of  tlie  buyer."  Nothing  was  said 
in  the  instructions  or  charge  in  conflict  with. 
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this  doctrine.  The  Jaiy  were  told  that  a  bar- 
gain and  sale  of  personal  property,  accom- 
panied by  delivery,  divests  the  vendor  of  any 
lien  for  payment,  unless  such  lien  is  secured 
by  chattel  mortgage  or  by  agreement  be- 
tween the  parties;  that  if  the  bill  of  sale  in 
evidence  was  not  given  to  pass  the  absolute 
title,  but  simply  to  enable  plaintiff  to  use  it 
in  gathering  the  cattle,  and  that  it  was 
agreed  that  the  cattle  were  to  remain  the  prop- 
erty of  Babb  until  paid  for  according  to  the 
terms  of  the  notes,  it  must  not  be  considered 
^aa  transferring  the  title;  and  that,  in  such 
gease,  Babb  had  the  right,  upon  the  failure  to 
•  payttbe  notes  when  due,  (if  he  did  not  elect 
to  keep  the  notes,)  to  retake  the  cattle  and 
sell  them;  but,  if  there  was  no  such  agree- 
ment, and  if  the  notes  were  given  and  ac- 
cepted as  absolute  payment,  without  any  res- 
ervation of  a  lien,  that  Babb,  in  order  to  en- 
force payment,  would  have  no  right  toretalce 
the  cattle  from  the  possession  of  the  plainliCC 
or  of  bis  agent.  And,  that  there  might  be 
no  confusion  in  the  mind  of  the  jury  as  to 
the  right  of  Babb  to  resume  possession  of  the 
cattle,  they  were  instructed  to  find  for  the 
defendants,  if  they  believed  from  the  evi- 
dence that  Carter,  in  whose  possession  they 
were  when  retaken,  had  authority  from 
Crabtree  to  settle  his  debts  and  to  sell  and 
dispose  of  his  cattle,  and  that  he  delivered 
them,  under  authority  from  Crabtree,  in 
payment  of  the  notes.  In  all  this  we  do  not 
perceive  any  error  to  the  prejudice  of  the 
substantial  rights  of  the  defendants. 

There  are  no  other  questions  presented 
that  we  deem  it  necessary  to  notice,  aud  the 
judgment  must  be  athrmed.  It  is  ao  or- 
dered. 

(130  U.  S.  6»3) 

Michigan  Ins.  Bane  v.  Eldred. 
(May  13, 1889.) 

'   LiMiTATioH  or  Aonoxs  —  RuNimia  of   thx 

Statute. 

Rev.  Bt  Wis.  1858,  o.  188,  i  27,  provides  that 
"an  attempt  to  commenoe  an  action  shall  be 
deemed  equivalent  to  the  oommenoement  there- 
of, within  the  meaning  of  this  chapter"  (the  stat- 
ute of  limitations)  "where  the  summons  is  deliv- 
ered with  intent  ttiat  it  shall  be  actually  served 
to  the  sheriff,  or  other  proper  officer. "  On  May 
nth  the  attorney  filed  with  the  clerk  the  prcB- 
oipe  in  an  action  which  would  be  barred  after 
May  IS,  and  immediately  went  to  the  marshgd's 
ofBce,  In  the  same  building,  and  told  him  that 
there  was  a  summons  in  the  ease  in  the  clerk's 
oCBce  for  service.  The  summons  was  dated  Mav 
nth,  and  tlie  clerk  testified  that  he  presume'd 
that  it  was  made  on  the  day  of  its  date,  and 
Imew  nothing  to  the  oontrary;  that  his  custom 
was  to  issue  the  summons  the  same  day  the  prcB- 
Hpe  was  filed,  and  had  no  recolleotuin  of  ever 
laving  neglected  to  do  so ;  that  there  was  a  box 
m  his  office  in  which  he  usually  placed  writs 
waiting  for  the  marshal,  and  the  latter  usually 
got  them  therefrom  on  bis  way  to  and  from  his 
office;  that  the  practice  was  to  put  writs  in  the 
box  on  the  day  of  issuance,  but  witness  some- 
times delivered  them  to  the  attorney  to  take 
them  to  the  marshal,  and  sometimes,  if  the  mar- 
shal did  not  coma  in  immediately,  took  them  to 
him.  Held,  that  the  questions  whether  the  box 
was  duly  designated  by  the  marshal  for  the  de- 
posit of  process  to  be  served  b7  lilm,  and  wheth- 


er the  summons  was  either  deposited  tn  the  box 
or  was  delivered  to  the  marshal  within  the  stat- 
utory period,  were  for  the  jury. 

2.  Sams— Fbderai.   Coubts  —  Followikq  Statb 
Practice. 

Statutes  of  limitation,  even  in  personal  ac- 
tions, including  actions  on  judgments,  were 
"laws  of  the  several  states, "  which,  under  the 
judiciary  act  of  September  H,  1789,  and  before 
the  act  of  June  1,  1872.  c.  255,  {  6,  must  "  be  re- 
garded as  rules  of  decision  in  trials  at  common 
law  in  the  courts  of  the  United  States,  in  cases 
where  they  apply,  "except  where  otherwise  pro- 
vided by  the  constitution,  treaties,  or  statutes. 

This  was  an  action  by  a  Michigan  corpora- 
tion against  a  citizen  of  'Wisconsin,  upon  a 
judgment  recovered  by  the  plaintiff  against 
the  defendant  on  May  13, 1862,  in  the  circalt 
court  for  the  county  of  Wayne  and  state  of 
Michigan,  for  the  sum  of  84,211.56,  which 
the  plaintiff  now  sued  for,  with  interest. 
The  defendant  answered  that  the  cause  of  ac- 
tion did  not  accrue  within  10  years.  At  the 
trial  the  plaintiff  offered  in  evidence  the  prce-.^ 
cipe,  dated  May  11, 1872,  signed  by  its  attor-§ 
ney,  and  directing'the  clerk  to  issue  a  sum-* 
mons  in  this  case,  returnable  according  to 
law,  and  the  summons  Issued  by  the  clerk, 
bearing  the  same  date,  and  returnable  on 
the  first  Monday  (which  was  the  3d  day)  of 
June,  1872,  with  the  return  of  the  marshal 
thereon,  stating  that  he  had  served  it  on 
June  3,  1872.  The  plaintiffs  attorney  testi- 
fied that  he  prepared  the  prwotpe  on  the  day 
it  bore  date,  and,  when  he  had  filled  it  up, 
filed  it  with  the  clerk,  and  then  went  Imme- 
diately to  the  marshal's  office,  which  was  one 
story  above  the  clerk's  office,  in  the  same 
building,  and  told  the  marshal  that  there  was 
in  the  clerk's  office  a  summons  in  this  case 
for  service.  The  clerk,  who  had  been  in  of- 
fice for  more  than  five  years  before  that  day, 
being  called  as  a  witness,  and  asked  as  to  the 
practice  or  habit  of  the  marshal  in  respect  to 
calling  at  the  clerk's  office  for  process,  and  as 
to  the  usual  practice  in  the  clerk's  office  as  to 
making  ont  and  delivering  a  summons,  testi- 
fied as  follows :  "  The  marshal  usually  stopped 
at  our  office,  on  his  way  up  and  down  staits, 
and  got  such  writs  as  were  waiting  for  him. 
We  had  a  box  in  which  we  usually  placed 
them,  so  that  he  could  stop  in,  open  the  door, 
and  get  them  and  take  them  up.  The  bor 
stood  on  a  book-case  near  the  door.  That 
had  been  the  custom  for  years, — ever  since  I 
had  been  in  the  otBce."  "Sometimes  attor- 
neys would  wait  until  the  process  was  issued, 
and  take  it  and  deliver  it  to  the  marshal. 
Sometimes  we  would  put  it  in  his  box,  and 
the  marshal  would  get  it  there."  "I  pre- 
sume the  summons  must  have  been  made  out 
by  me  on  May  11,  1872.  I  know  of  nothing 
to  the  contrary.  The  mark  of  filing  on  the 
prcecipe  for  a  summons  Is  in  my  handwriting. 
It  was  filed  May  11, 1872.  I  have  no  special 
recollection  about  that  particular  summons." 
"Our  practice  was  to  put  writs  in  that  box 
for  the  marshal.  It  was  our  practice  to  pat 
them  there  the  day  when  the  writ  was  is- 
sued." On  cross-examination  he  testified 
that  he  sometimes  delivered  processes  to  the 
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attorney  In  the  case  to  take  to  the  marshal, 

and  sometimes,  it  the  marshal  did  not  come 

udown  immediately,  would  take  them  up  to 

Shim.    On  re-examination,  he  testified  that 

•  the  custom  was  tc*is3ue  tbe  summons  on  the 
same  day  the  prcsaipe  was  filed,  and  that  he 
had  no  recollection  of  ever  having  neglected 
to  do  so.  The  plaintiff  requested  the  court 
to  instruct  the  jury  that  "the  delivery  of  tbe 
process  to  the  mai-shal  for  serving  maybe  In- 
ferred from  the  practice  and  course  of  busi- 
ness as  to  delivery  of  the  summons  by  the 
clerk,  or  the  practice  of  the  marshal  to  re- 
ceive thesamein  the  office  of  tbe  clerk."  The 
court  declined  to  give  this  instruction,  and 
directed  a  verdict  for  the  defendant,  which 
was  returned.  Tiie  plaintiff  duly  tendered 
a  bill  of  exceptions,  and  sued  out  this  writ  of 
error. 

George  P.  Miller,  for  plaintlfF  in  error. 
A(fTed  Gary  and  F.  0.  Winkler,  for  defend- 
ant in  error. 

Mr.  Justice  Obat,  after  stating  the  facts 
as  above,  delivered  the  opinion  of  the  court. 

The  cause  of  action  accrued  May  13,  1862, 
when  the  judgment  sued  on  was  recovered; 
and  the  case  turns  upon  the  question  whether 
the  action  was  commenced  within  10  years 
afterwards.  As  the  facts  relied  on  by  the 
plaintiff  to  prevent  the  bar  of  the  statute  of 
limitations  occurred  in  May,  1872.  the  ques- 
tion is  not  affected  by  act  Cong.  June  1, 1872, 
(chapter  255,  §  5,)  requiring  the  practice, 
pleadings,  and  forms  and  modes  of  proceed- 
ing, in  actions  at  law  in  the  circuit  and  dis- 
trict courts  of  the  United  States,  to  conform, 
as  near  as  may  be,  to  those  of  the  coui-ts  of 
record  of  the  state.  17  St.  197;  Rev.  St. 
§  914.  Before  the  act  of  1872.  tbe  form  of 
mesne  process  and  the  forms  and  modes  of 
proceeding  in  actions  at  law  in  the  courts  of 
the  United  States  in  Wisconsin  were  such  as 
were  used  in  the  highest  court  of  original 
jurisdiction  of  the  state  at  the  time  of  its  ad- 

•  mission  into  the  Union,  in  1848.    Acts  May 
1 19,  1828.  c.  68,  (4  St.  278;)  Aug.  6, 1846, 

•  C.  89,  §  4.  and  May  29.  1848.  c  60,  (9  St.  67, 
283;)  U.  S.  V.  CouncU,  6  Wall.  614.  But  it 
had  been  settled  by  a  series  of  decisions  of 
this  court  that  statutes  of  limitations,  even 
in  personal  actions,  including  actions  on 
Judgments,  were  "laws  of  the  several  states" 
which,  except  where  the  constitution,  trea- 
ties, or  statutes  of  the  United  States  other- 
wise required  or  provided,  must,  under  the 
Judiciary  act  of  September  24,  1789.  c.  20, 
S  34,  "be  regarded  as  rules  of  decision  in 
urials  at  common  law  in  the  courts  of  the 
United  States,  in  cases  where  they  applv." 
1  St.  92;  Rev.  St.  §  721;  Beatty  v.  Burnes, 
8  Cranch,  98;  McCluny  v.  Silliraan,  3  Pet. 
270;  Bank  v.  Dalton,  9  How.  522;  Bacon  v. 
Howard,  20  How.  22;  Amy  v.  Dubuque,  98 
U.  S.  470.  Statutes  of  limitation  of  per- 
sonal actions  are  laws  affecting  remedies 
only,  and  not  rights,  as  is  clearly  shown 
by  the  decisions  that  the  only  statutes  of 
limitations  applicable  to  such  an  action  are 


the  statutes  of  the  state  where  the  action 
is  brought,  and  not  those  of  the  state  where 
the  cause  of  action  arose.  McElmoyle  t. 
Cohen,  13  Fet.  312;  Townsend  v.  Jemison, 
9  How.  407;  Walsh  v.  Mayer,  111  U.  S.  31, 
4  Sup.  Ct.  Sep.  260.  It  was  thus  established 
that  statutes  of  limitations  of  the  state  gov- 
erned personal  actions  in  the  courts  of  the 
United  States.  Otherwise,  in  the  absence  of 
congressional  legislation,  there  would  be  no 
limitation  of  the  time  of  bringing  any  per- 
sonal action  in  a  court  of  the  United  States. 
The  statute  of  Wisconsin  upon  this  subject 
in  force  in  May,  1872,  was  chapter  138  of  the 
Revised  Statutes  of  1868,  entitled  "Of  the 
Limitation  of  Actions,"  the  material  provis- 
ions of  which  are  as  follows:  "Section  1. 
Civil  actions  can  only  be  commenced  within 
the  periods  prescribed  in  this  chapter,  except 
when,  in  special  cases,  a  different  limitation 
is  prescribed  by  statute."  "Sec.  14.  The 
periods  prescribed  in  section  one  of  this  chap- 
ter for  tbe  commencement  of  actions,  other 
than  for  the  recovery  of  real  property,  shall 
be  as  follows:"  "Sec.  16.  Within  ten  years: 
(1)  An  action  upon  a  judgment  or  decree  of 
any  court  of  record  of  any  state  or  territory^ 
within  the  United  States,  or  of  any  court  off 
the  United  States."  *"Sec.  27.  An  action* 
siiall  be  deemed  commenced  as  to  each  de- 
fendant when  the  summons  is  served  on  him. 
or  on  a  co-defendant,  who  is  a  joint  con- 
tractor or  otherwise  united  in  interest  with 
him.  An  attempt  to  commence  an  action 
shall  be  deemed  equivalent  to  the  commence- 
ment thereof,  within  the  meaning  of  this 
chapter,  where'  tbe  summons  is  delivered, 
with  the  intent  that  it  shall  be  actually 
served,  to  the  sheriff  or  other  proper  officer 
of  tbe  county  in  which  the  d<£fendants,  or 
one  of  them,  usually  or  last  resided."  "But 
such  an  attempt  must  be  followed  by  the 
first  publication  of  thesummons,  ortheserv* 
ice  thereof,  within  sixty  days." 

The  first  sentence  of  the  last  section,  de- 
claring tliat  the  service  of  the  summons  shall 
be  deemed  the  commencement  of  the  action, 
is  embodied  in  tbe  statute  of  limitations,  and 
is  as  clearly  a  part  of  it  as  the  second  sen- 
tence of  the  section,  declaring  that  an  at- 
tempt to  commence  an  action  by  delivery  of 
the  summons  to  an  officer  with  intent  that  it 
shall  be  actually  served  shall  be  deemed 
equivalent  to  a  commencement  thereof.  The 
words  "within  the  meaning  of  this  chapter" 
were  fitly  inserted  in  the  second  sentence,  in 
order  to  make  clear  the  intent  of  the  leg* 
islature  that  this  sentence  laid  down  a 
rule  applicable  only  to  the  limitatiun  of  ac- 
tions, and  were  naturally  omitted  in  the  first 
sentence,  because  the  rule  therein  laid  down 
accorded  with  similar  provisions  in  a  previ« 
ous  chiipter,  entitled  "Of  the  Manner  of 
Commencing  Civil  Actions,"  chapter  124, 
§§  1,  11.  The  legal  construction  and  effect 
of  section  27  of  chapter  138,  taken  in  con« 
nection  with  the  preceding  sections  of  the 
same  chapter,  is  that  the  service  of  the  sum- 
mons, or  its  delivery  to  an  officer  with  intent 

Digitized  by  VjOOQ  IC 


SUPEEME  OOUBT  BEPOETEB,  Vol.  9. 


that  It  shikll  be  served,  is  the  act  by  which 
the  period  of  limitation  must  be  computed; 
and  the  deflnition  of  that  act  is  an  Integral 
part  of  the  statute  of  limitations,  and  as 
such  applicable,  as  the  rest  of  the  statute 
undoubtedly  is,  to  actions  in  the  courts  of 
the  United  States.  But,  In  order  to  come 
within  ttie  second  sentence  of  that  section, 
requiring  the  summons  to  be  "delivered, 
with  the  intent  that  it  shall  be  actually 
gg  served,  to  the  sheriff  or  other  proper  officer," 
§  it  does  not  appear  to  us  to  be  necessary  that 

*  there  should  be  a  manual  delivery  of  the 
summons  to  the  officer  in  person.  It  would 
be  sufficient,  for  instance,  if  the  attorney 
left  it  on  the  marshal's  desk  or  other  place  in 
the  marshal's  office,  so  that  the  marshal 
would  understand  that  it  was  left  with  him 
for  service.  It  would  be  equally  sufficient 
if  the  attorney,  or  the  clerk  acting  by  his  di- 
rection, placed  the  summons  in  a  box  in  the 
clerk's  office,  designated  by  the  marshal, 
with  the  clerk's  assent,  as  a  place  where  pro- 
cesses to  be  served  by  him  should  be  deposit- 
ed, and  from  which  he  usually  took  them 
daily.  The  defendant  much  relies  on  an 
opinion  of  the  supreme  court  of  Wisconsin, 
in  which  it  was  said  that  "the  fact  that  the 
summons  was  not  placed  in  the  hands  of  an 
officer  of  the  county  in  which  the  action  was 
intended  to  be  commenced,  would  be  fatal  to 
the  claim  that  tiiere  was  an  attempt  to 
commence  the  action  within  the  meaning  of 
section  424U"  of  the  Revised  Statutes  of  1878, 
corresponding  to  section  27,  c.  138,  of  the 
Bevised  Statutes  of  1858.  Sherry  v.  Gil- 
more,  58  Wis.  324,  334,  17  N.  W.  Eep.  252. 
But  in  that  case  there  was  no  service,  or  at- 
tempt to  serve,  except  through  the  mall;  and 
the  court  had  not  before  it  the  question 
whether  depositing  a  process  in  a  place  pro- 
vided or  designated  by  the  officer  was  equiv- 
alent to  putting  it  in  his  own  hands.  In  the 
case  at  bar,  the  testimony  introduced  by  the 
plaintiff  tended  to  sliow  that  the  attorney 
filled  out  the  prcetipe  to  the  clerk  to  issue  the 
summons,  and  filed  the  prcasips  with  the 
clerk  on  May  11, 1872,  and  immediately  went 
to  the  marshal's  office,  one  story  above,  in 
the  same  building,  and  told  him  there  was  in 
the  clerk's  office  a  summons  in  this  case  for 
service.  The  summons  issued  by  the  clerk 
bore  date  of  the  same  day.  The  clerk  testi- 
fied that  he  presumed  that  the  summons 
must  have  been  made  out  on  the  day  of  its 
date,  and  knew  nothing  to  the  contrary; 
that  his  custom  Wits  to  issue  the  summons  on 
the  same  day  the  pracipe  was  filed,  and  be 
bad  no  recollection  of  ever  having  neglected 
to  do  so;  but  had  no  personal  recollection 
about  this  particular  summons.     He  also  tes- 

^tified  that  there  was  a  box  on  a  book-case 
g  near  the  door  in  his  office,  where  he  usually 

•  placed  such  writs  as*  were  waiting  for  the 
marshal,  so  that  he  could  stop  In,  open  the 
door,  and  get  them  and  take  them  up,  and  he 
usually  stepped  on  his  way  up  and  down 
stairs  and  got  such  writs;  and  that  the  prac- 
tice of  the  clerk's  office  was  to  put  writs  in 


that  box  for  the  marshal  on  the  day  on  which 
they  were  issued,  but  the  clerk  sometimes 
delivered  processes  to  the  attorney  to  take  to 
the  marshal,  and  sometimes,  if  the  marshal 
did  not  come  down  immediately,  took  them 
up  to  him.  Upon  this  testimony,  the  ques- 
tions whether  the  box  in  the  clerk's  oflSoe 
had  been  duly  designated  by  the  marshal  as 
a  place  where  processes  to  be  served  by  him 
should  be  deposited,  and  whether  the  sum- 
mons in  this  case  was  either  deposited  by  the 
clerk  in  that  box,  or  delivered  by  him  to  the 
marshal,  within  10  years  after  May  13, 1862, 
when  the  cause  of  action  accrued,  were  not 
questions  of  law  for  the  court,  but  questions 
of  fact,  which  should  have  been  submitted  to 
the  jury.  The  coui-t,  therefore,  erred  in  not 
giving  the  instruction  requested,  and  in  di- 
recting the  jury  to  return  a  verdict  for  the 
defendant.  Judgment  reversed,  and  case  re- 
manded, with  directions  to  set  aside  the  Ter- 
dict  and  to  order  a  new  trial. 


an  V.  s.  Z40) 


Cbehobe  v.  Ohio  &  M.  Br.  Go 

(Hay  IS,  1889.) 

Reuoyai.  or  Cattses — Remand  BTFBDEBAi,ConBT. 
The  removal  act  of  congreiu,  of  March  8, 1878^ 
(18  St.  470,)  provides  that,  on  the  filing  by  a pur^ 
** entitled  to  remove  any  suit "  of  the  reqnlreapetl- 
tlon  aad  bond,  "it  ahdl  then  be  the  duty  ox  tba 
state  court"  to  proceed  no  further  in  such  salt, 
and  expressly  requires  that  the  cdrcult  court  shall 
remand,  to  the  court  from  which  it  was  removed, 
any  cause  of  which  it  appears  that  the  federal 
court  cannot  properly  taike  cognizance.  Held, 
that  where  the  judgmentof  the  drouit  court,  in  a 
cause  removed  from  a  state  court  on  the  groond  of 
the  diverse  citixenship  of  the  parties,  is  reversed 
by  the  supreme  court  because  the  record  does  not 
show  the  citizenship  of  the  parties  at  the  oom- 
mencement  of  the  action  as  well  as  at  the  time  of 
the  application  for  removal,  the  judgment  of  i»- 
yersal  will  direct  the  oiroait  oourtto  remand  the 
cause  to  the  state  court,  without  allowing  thepe- 
tition  for  removal  and  the  record  to  be  amended  In 
the  circuit  court,  as  a  cause  is  not  removed  unless, 
at  the  time  of  the  application  for  removal,  tlM 
record  shows  on  its  face  that  It  is  removable. 

Ei-ror  to  the  Circuit  Court  of  the  Unitedn 
States  for  the  District  of  Kentucky.  J( 

'This  action  was  brought  by  the  plaintiff* 
in  error,  who  was  the  plaintiff  below,  in 
the  Louisville  (Ky.)  law  and  equity  court, 
against  the  Ohio  &  Mississippi  Ball  way  Com- 
pany,  to  recover  damages  for  personal  inju- 
ries alleged  to  have  been  sustained  by  bim 
while  a  passenger  upon  the  road  of  that  com- 
pany, by  reason  of  the  willful  neglect  of  those 
by  whom  it  was  operated.  The  company,  on 
the  24th  of  November,  1884,  filed  its  petition, 
accompanied  by  bond  in  proper  form,  for  the 
removal  of  the  case,  upon  the  ground  of  the 
diverse  citizenship  of  the  parties,  into  the 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Kentucky.  Thereupon  an  order  was 
made  by  the  state  court  that  it  would  pro- 
ceed no  further.  The  case  was  docketed  and 
tried  in  the  circuit  court  of  the  United  States, 
and  resulted  in  a  verdict  for  the  defendant, 
followed  by  a  judgment  dismissing  the  plain- 
tiff's petition.  From  that  judgment  the 
plaintiff  prosecuted  a  writ  of  error.    At  the 
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^  irgument  in  this  court  at  the  present  term 
«  attention *was  called  to  the  fact  that  the  rec- 
ord did  not  sufficiently  show  the  dtlzensbip 
at  the  parties  at  the  commencement  of  the 
action,  as  well  as  at  the  time  of  the  applica* 
tion  for  removal.  Stevens  v.  Nichols,  ISO 
U.  S.  230,  ante,  518.  Upon  this  ground  an 
order  was  entered  reversing  the  Judgment  of 
the  circuit  court,  and  remanding  tne  canse, 
with  directions  that  it  be  sent  back  to  the 
staXe  court  The  case  is  again  before  ns  up- 
on a  motion  in  behalf  of  the  railway  com- 
pany, that  the  judgment  of  reversal  be  so 
framed  as  to  omit  therefrom  an  absolute  di- 
rection to  the  circuit  court  to  remand  the 
cause  to  the  state  court,  to  the  end  that  the 
defendant  may  take  steps  for  the  correction 
and  amendment  of  the  petition  for  removal, 
and  of  the  record  and  proceedings  in  that  be- 
half. It  is  conceded  that  the  record  does  not 
show  affirmatively  the  citizenship  of  the  par- 
ties at  the  commencement  of  the  action  in 
the  state  court,  and  that  the  judgment,  for 
that  reason,  must  be  reversed. 

Latprenoe  Maxwell,  Jr.,  for  the  motion. 
■John  Mason  Brown,  contra. 

Mr.  Justice  Harlan,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

Upon  the  filing  by  either  party,  or  by  any 
one  or  more  of  the  plaintiffs  or  defendants, 
"entitled  to  remove  any  suit"  mentioned  in 
the  first  or  second  sections  of  the  act  of 
March  S,  1875,  (18  St.  470,)  of  the  petition 
and  bond  required  by  its  third  section,  "it 
shall  then  be  the  duty  of  the  state  court 
to  accept  said  petition  and  bond,  and  pro- 
oeed  no  further  in  such  suit."  The  effect 
of  filing  the  required  petition  and  bond  in  a 
removable  case  is,  as  said  in  Bailroad  Co. 
T.  Mississippi,  102  U.  S.  135,  141,  that  the 
state  court  is  thereafter  "without  jurisdic- 
tion" to  proceed  further  in  the  suit;  or  in 
Bailroad  Co.  v.  Eoontz,  104  U.  S.  5,  14,  its 
rightful  jurisdiction  comes  to  "an  end;"  or 
In  Steam-Ship  Co.  v.  Tugman,  106  U.S.  118, 
122,1  Sup.  Ct.  Rep.  58,  "upon  the  filing, 
therefore,  of  the  petition  and  bond — the  suit 
being  removable  under  the  statute — the  ju- 
risdiction of  the  state  court  absolutely  ceased, 
and  that  of  the  circuit  court  of  the  United 
States  immediately  attached."  It  has  also 
been  repeatedly  held,  particularly  in  Stone  v. 
South  Carolina.  117  U.  S.  430,  432,  6  Sup. 
Ct.  Bep.  799.  following  substantially  Bailroad 
Co.  V.  Koontz,  that  "a  state  court  is  not 
bound  to  surrender  its  jurisdiction  of  the 
^8uit  on  a  petition  for  removal  until  a  case  has 
,^been  made  which  on  its  face  shows  that  the 
■petitioner  has'a right  to  the  transfer;"  and 
that  "the  mere  filing  of  a  petition  for  the  re- 
moval of  a  suit,  which  is  not  removable,  does 
not  work  a  transfer.  To  accomplish  this  the 
snit  must  be  one  that  may  be  removed,  and 
the  petition  must  show  a  right  in  the  peti- 
tioner to  demand  the  removal.  This  being 
made  to  appear  on  the  record,  and  the  neces- 
■  sary  security  having  been  given,  the  power 


of  the  state  court  in  the  case  ends,  and  that 
of  the  circuit  court  begins."  These  decis- 
ions were  in  line  with  Insurance  Co.  t.  Fech* 
ner,  95  U.  S.  183,  185,  arising  under  the  ju- 
diciary act  of  1789,  in  which  it  was  held  that 
a  "petition  for  removal,  when  filed,  becomes 
a  pHrt  of  the  record  in  the  cause;"  that  the 
party  seeking  the  removal  should  state  "facts 
which,  taken  in  connection  with  such  as  al- 
ready appear,  entitle  him  to  transfer;"  and 
that,  "if  be  Mis  in  this,  he  has  not,  in  law, 
shown  to  the  court  that  it  cannot '  proceed 
further  with  the  cause.'  "  It  thus  appears 
that  a  case  is  not,  in  law,  removed  from  the 
state  court,  upon  the  ground  that  it  involves 
a  controversy  between  citizens  of  different 
states,  unless,  at  the  time  the  application  for 
removal  is  made,  the  record,  upon  its  face, 
shows  it  to  be  one  that  is  removable.  We 
say,  upon  its  face,  because  "the  state  court 
is  only  at  liberty  to  inquire  whether,  on  the 
face  of  the  record,  a  case  has  been  made 
which  requires  it  to  proceed  no  further;"  and 
"all  issues  of  fact  made  upon  the  petition  for 
removal  must  be  tried  in  the  circuit  court." 
Stone  T.  South  Carolina,  117  U.  S.  430,  432, 
6  Sup.  Ct.  Rep.  799;  Carson  v.  Hyatt,  118 
U.  S.  279,  287,  6  Sup.  a.  Bep.  1050.  If  the 
case  be  not  removed,  the  jurisdiction  of  the 
state  court  remains  unaffected,  and,  under 
the  act  of  congress,  the  Jurisdiction  of  the 
federal  court  could  not  attach  until  it  be- 
comes the  duty  of  the  state  court  to  proceed 
no  further.  No  such  duty  arises  unless  a 
case  is  made  by  the  record  that  entitles  the 
party  to  a  removaL 

All  this  is  made  entirely  clear  by  the  ex- 
press requirement  of  the  act  of  1875,  that 
the  circuit  court  shall  remand  "to  the  court 
from  which  it  was  removed"  any  cause 
brought  from  that  court,  whenever  it  appears 
that  it  is  not  one  of  which  the  federal  court 
can  properly  take  cognizance.  Cameron  r. 
Hodges,  127  U.  S.  322,  326,  8  Sup.  Gt.  Bep.^ 
1154.  If  a  suit  entered  upon  the  docket  of  ^ 
a'circuit  court  as  removed  upon  the  ground* 
of  the  diverse  citizenship  of  the  parties  was 
never,  in  law.  removed  from  the  state  court, 
no  amendment  of  the  record  made  in  the  for* 
mer  could  affect  the  jurisdiction  of  the  latter, 
or  put  the  case  rightfully  on  the  docket  of 
the  circuit  court  as  of  the  date  when  it  was 
there  docketed;  for  the  only  mode  provided 
in  the  act  of  congress  by  which  the  jurisdic- 
tion of  the  state  court  of  a  controversy  be- 
tween citizens  of  different  states  can  be  di- 
vested is  by  presenting  a  petition  and  bond 
in  that  court  showing,  in  connection  with 
the  record,  a  case  that  is  removable.  The 
present  motion,  in  effect,  is  that  such  amend- 
ment of  the  record  may  be  made  in  the  cir- 
cuit court,  as  will  show  that  this  case  might 
have  been  removed  from  the  state  court,  not 
that,  in  law,  it  has  ever  been  so  removed. 
This  question  was  before  us  at  the  present 
term  in  Stevens  v.  Nichols,  above  cited, 
which  was  brought  in  a  state  court,  and  tried 
in  a  circuit  court  of  the  United  States,  as  one 
involving  a  controversy  between  citizens  of 
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different  states,  and  therefore  removable  tram 
the  state  court.  But,  as  the  record  did  not 
show  that  it  was  a  removable  case,  the  Jndg* 
ment  was  reversed,  with  directions  to  send 
the  case  back  to  the  state  court  It  is  proper 
to  say  that  the  question  was  there  fully  con* 
sidered,  idtbougb  it  was  not  deemed  neces- 
sary to  state  the  reasons  for  the  conclasion 
then  reached.  The  present  moUon,  bringing 
that  question  distinctly  before  us,  seemed  to 
require  that  the  reasons  for  our  conclusion 
be  stated  with  fullness,  especially  because  in- 
advertent language  in  some  previous  cases  is 
interpreted  as  announcing  different  views 
from  those  now  expressed.  The  motion  to 
modify  the  order  of  reversal,  heretofore  made, 
is  denied. 


(UO  XT.  8.  S6E) 

DiSTBior  OF  CoLtmBiA  «.  Cornell. 

(Hay  18, 1889.) 

MoinoiFAL  BoxDS — CAxaELLiiTioH— Bona  Fnn 
PntCBAasBS. 

Certiflcstes  lamed  by  tlie  tward  of  pablio 
works  of  the  District  of  Columbia,  payable  to 
bearer,  were  redeemed  before  maturity,  and 
oanoelled  by  stamping  across  the  face  In  inlc, 


<■  Cancelled  by  the  Board  of  Audit"  Thefaotof 
redemption  was  entered  In  a  registry  book,  and 
the  certificates  were  placed  in  a  room  in  the  treas- 
ury department  ooonpied  by  several  clerks  of  the 
board  of  audit.  Before  the  date  of  matorl^  of 
the  certificates  they  were  stolen  by  one  of  the 
merks  of  the  board  of  andlt  who  oconpied  a 
desk  In  the  room  where  they  were  placed,  but 
whose  duties  were  not  connected  mth  the  re- 
dempUon  or  care  of  the  oertifloates,  and  the 
marks  of  cancellation  were  removed.  Held, 
that  bona  Ad«  purchasers  oonid  not  reoover  from 
the  District  of  Columbia,  act  Cong.  March  8, 
1876,  a  168,  lie,  requiring  oertaln  officers  of  the 
district  to  destroy  all  redeemed  certificates  by 
burning,  being  merely  directory. 

This  was  an  appeal  from  a  Judgment  of 
the  court  of  claims  against  the  District  of 
Columbia  for  $7,750,  and  interest  on  certifi- 
cates of  indebtedness,  commonly  called  "sew- 
er certificates, "  issued  by  the  board  of  pnblio 
works  of  the  district,  in  the  following  form, 
with  coupons  attached: 

i 

C  DuTBior  or  CoLuiaii.  8 

J  Na  1880.  S 

?  W^SHiNOTON,  July  Ist,  1873.  "C 

.3       This  certifies  that  for  work  done  under  S 

'^    direction  of  the  board  of  public  works,  and  ^ 

Jolkargeable  to  the  private  property  adjoin-  ? 

Ing  and  t)eneflted  thereby,  there  is  due  to  ^ 

tf    the  bearer,  five  hundred  dollars,  payable  J 

9    July  Ist  1878,  with  eight  per  centum  In-  eg 

■^    terest  payable  semi-annually,  as  per  ecu-  ^ 

n    pons  attached.    Issued  in  accordance  with  a 

f^    act  of  legislative  assembly.    Secured  by  « 

.    P^Bdge  to  the  commissioners  of  the  sinlclng  £ 

S    fund  of  assessments  made  in  accordance  S 

O    with  act  approved  June  86, 1873,  against  S 

..    private  property  l>eneflted  by  improve-  • 

"S    ments,  and  receivable  in  payment  of  such  S 

a    assessments.  g 

'S  BoABD  or  Pdblio  Works.  g 

tBy  James  A.  Maobudkb,  Treasurer.  h 

Countersigned :  Hobaob  J.  Fbobt,  b 

For  Commissioners  of  Sinking  Fund.  tj 


>  *The  material  facts,  as  found  by  the  court 
of  claims,  were  as  follows:  On  July  1,  1873, 
such  certificates,  to  the  amount   of   about 


$2,000,000,  were  Issued  by  the  board  of  pub- 
lic works  under  an  act  of  the  legislative  as- 
sembly of  the  District  of  Columbia  approved 
June  26, 1873,  and  were  paid  out  to  contract- 
on.  jobbers,  and  laborers,  and  soon  became 
greatly  depreciated  in  value,  and  were  bought 
and  sold  by  brokers  and  speculators.  After 
the  creation  of  the  board  of  audit  by  the  act 
of  congress  of  June  20,  1874,  c.  337,  §  6. 
most  of  these  certiflcata,  including  those  in 
question,  were  presented  to  tliat  board,  and 
redeemed  as  provided  in  that  act.  18  St. 
119.  The  certificates  so  redeemed  were  can- 
celed by  stamping  across  tlie  face  in  i  nk,  with 
a  ribbon  stamp,  the  words,  "Canceled  by  the 
Board  of  Audit."  They  were  then  inclosed 
in  jackets,  tied  up  in  bundles  of  50,  in  nu- 
merical order,  and  placed  on  a  shelf  under  the 
counter  in  a  room  in  the  treasury  department, 
oocupied  by  several  clerks  employed  by  the 
board.  The  fact  of  redemption  was  entered 
inareglstrybook.  After  the  redemption  and 
cancellation  of  the  certificates,  and  while  they 
were  in  the  custody  of  the  board  of  audit,  as 
above  stated,  they  were  stolen,  in  February 
or  March,  1876,  by  one  George  H.  Farnham, 
who  was  then  a  clerk  in  the  employ  of  the 
board,  and  occupying  a  desk  behind  tlie  coun- 
ter under  which  the  certificates  were  depos- 
ited, but  whose  duties  were  not  connected 
with  the  redemption  or  care  of  the  certifi- 
cates. By  the  use  of  detersive  soap  Farn- 
ham entirely  removed  from  a  large  portion  of 
the  certtficstes  the  marks  of  cancellation. 
From  other  certificates,  on  which  some  ink- 
marks  still  appeared,  ha  cut  off  the  coupons, 
and  pasted  them  over  the  partially  effaced 
marks.  In  this  condition  no  signs  or  marks 
of  cancellation  or  redemption  were  visible  on 
the  certificates,  but  some  of  them  still  had  s 
soiled  or  stained  appearance.  The  stolen  cer- 
tificates were  sold  by  Farnham  to  brokers  in 
Washington,  and  by  them  to  one  Bitchie,|. 
and  by  him  to  the  claimant,  and  all  the  pur-g 
chasers  bought  them  for  value,  in*good  faith,* 
and  without  notice  that  they  had  been  re- 
deemed or  cancelled;  and  the  certificates  were 
then  in  the  same  condition,  in  respect  of 
their  appearance  as  to  indicating  signs  or 
evidences  of  cancellation  or  redemption,  as 
tbey  were  at  the  time  they  were  first  nego- 
tiated by  Farnham,  and  as  they  are  now. 
The  judgment  of  the  court  of  claims  in  favor 
of  the  claimant  was  for  the  amount  of  such 
certificates  as  were  shown  to  have  been  so 
purchased  by  him  before  their  maturity.  20 
Ct  CI.  229. 

Atty.  &en.  Howard,  for  the  District  of 
Columbia.  S.  Bhellaharger  and  /.  M.  WU- 
ton,  for  appellee.  ^ 

•  Mr.  Justice  Gray,  after  stating  the  facts  ^ 
as  above,  delivered  the  opinion  of  the  court. 
When  the  maker  of  a  negotiable  instru- 
ment lawfully  cancels  it  before  maturity,  his 
liability  upon  it  is  extinguished,  and  cannot 
be  revived  without  his  consent.  It  is  imma- 
terial whether  the  cancellation  is  by  destroy- 
ing the  instrument,  or  by  writing  or  stamp- 
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ing  words  or  lines  in  ink  npon  its  face,  pro- 
vided tbe  instrument,  in  the  condition  in 
wliicb  lie  puts  it,  unequivocally  sliows  that 
eit  has  been  canceled.  Scholey  v.  Bamsbot- 
gtom,  2  Camp.  485;  Burbridge  v.  Manners,  3 
*  Camp.*193:  Ingham  v.  Primrose,?  C.B. (X. 
S.)  82, 86:  Tglesias  v.  Bank,  8  G.  P.  Div.  60. 
In  Burbridge  v.  Manners,  Lord  Ellenbob- 
OUGH  said:  "It  is  the  duty  of  bankera  to 
make  some  memorandum  on  bill  and  notes 
which  have  been  paid;"  clearly  indicating 
his  opinion  that  the  making  of  such  a  mem- 
orandum upon  tbe  secui'ities  would  be  sulll- 
cient  to  protect  the  bankers  from  being  after- 
wards bald  liable  to  any  holder  thereof.  The 
decision  in  Ingham  v.  Primrose,  holding  the 
acceptor  of  a  bill  of  exchange,  who  had  torn 
it  in  halves  and  thrown  the  pieces  into  the 
street,  liable  to  one  who  afterwards  took  it, 
in  good  faith  and  for  value,  from  one  who 
bad  picked  it  up  and  pasted  tiie  pieces  to- 
gether, proceeded  upon  the  ground  that  the 
tearing  of  the  bill  into  two  pieces,  as  mani- 
fest on  its  face,  "was  at  least  as  consistent 
with  its  having  been  divided  into  two  for  the 
purpose  of  safer  transmission  by  the  post  as 
with  its  having  been  torn  for  the  purpose  of 
annulling  it. "  And  the  decision  can  be  main- 
tained, if  at  all,  on  that  ground  only.  Bax- 
endale  v.  Bennett,  L.  B.  8  Q.  B.  Div.  525. 532. 
In  Baxendale  v.  Bennett,  one  who  had  given 
bis  blank  acceptance  on  stamped  paper  to 
another,  and  authorized  him  to  fill  in  his 
own  name  as  drawer,  and  received  it  back 
from  him  unfilled,  and  put  it  in  the  unlocked 
drawer  of  his  desk,  from  which  it  was  after- 
wards stolen,  and  filled  up,  without  his  au- 
thority, by  inserting  the  name  of  another 
person  as  drawer,  was  held  not  liable  to  an 
indorsee  for  value.  In  State  v.  Wells,  15 
Oal.  836,  cited  by  the  claimant,  treasury  war- 
rants of  the  state  of  California  had  been  once 
lawfully  issued,  presented,  and  paid,  but 
never  canceled  in  any  way  before  they  were 
stolen  and  again  put  in  circulation;  and  the 
suit  was  not  upon  the  warrants,  but  was 
brought  by  the  state  against  bona  fide  hold- 
ers who  had  presented  them  a  second  time. 
and  to  recover  back  the  value  of  bonds  which 
the  state  had  delivered  to  them  in  exchange 
for  the  warrants,  and  which  they,  in  good 
faith,  had  since  parted  with.  Much  reliance 
ewas  placed  by  the  claimant  upon  the  case 
tof  Cooke  V.  U.  S.,  91  U.  S.  389,  in  which  the 
"United  States  were  held  by  a  majority  of  this 
court  to  be  liable  to  a  bona  fide  holder  of  in- 
terest-bearing treasury  notes,  printed  by  the 
treasury  department  from  genuine  plates, 
and  perfect  in  form,  complete  and  ready  for 
issue,  and  never  issued  by  any  authorized 
oflScer,  but  fraudulently  or  surreptitiously 
put  in  circulation.  In  the  opinion,  much 
stress  was  laid  upon  the  considerations  that 
the  notes  were  perfect  and  complete  as  soon 
as  printed,  and  did  not  require  the  signature 
of  any  officer,  but,  as  soon  as  they  had  re- 
xwived  the  impression  of  all  the  plates  and 
-dies  necessary  to  perfect  their  form,  were 
Teady  for  circulation  and  use;  that  in  this  re- 


spect they  did  not  differ  from  coins  of  the 
mint  when  fully  stamped  and  prepared  for 
issue;  and  that  these  notes  were  intended  to 
circulate  and  take  the  place  of  money,  to 
some  extent,  for  commercial  purposes;  were 
made  a  legal  tender  for  their  face  value,  ex- 
clusive of  interest,  as  between  the  govern- 
ment and  its  creditors,  and  passed  readily 
from  hand  to  hand  as  or  in  lieu  of  money.  91 
U.  S.  404.  We  are  not  prepared  to  extend 
the  scope  of  that  decision,  and  the  facts  of 
this  case,  as  found  by  the  court  of  claims,  are 
quite  different. 

The  certificates  in  suit,  after  they  had 
been  redeemed  according  to  law,  were  can- 
celed by  the  proper  oflScers,  by  distinctly 
stamping  in  ink  across  the  face  words  stat- 
ing that  fact,  and  in  that  condition  were 
made  up  in  bundles,  and  put  away  on  a  shelf, 
whence  they  were  afterwards  stolen  by  a 
clerk,  who  had  no  duty  or  authority  connect- 
ed with  their  redemption  or  care,  and  who 
afterwards  fraudulently  effaced  the  marks  of 
cancellation  by  the  use  of  detersive  soap,  and 
by  pasting  coupons  over  them,  and  then  put 
the  certificates  in  circulation .  The  provision 
of  tbe  act  of  congress  of  March  8,  1875, 
c.  162,  §  16,  by  which  officers  of  the  District 
of  Columbia  are  required  to  destroy  by  burn- 
ing all  redeemed  certificates,  is  in  terms  and 
effect  merely  directory,  and  does  not  make 
the  District  liable  on  such  certificates  fraud- 
ulently put  in  circulation,  after  they  have 
been  otherwise  unmistakably  canceled.  18^ 
St.  505.  These  certificates  having  been  law- J 
fully  extinguished  by*stamping  across  their* 
face  marks  of  cancellation  as  clear  and  per- 
manent  as  the  original  signatures,  the  liabiU 
ity  of  the  district  upon  them  as  negotiable 
paper  could  not  be  revived  by  its  omission  to 
take  additional  precautions  against  their  be- 
ing stolen  and  fraudulently  restored  to  their 
original  condition  by  such  means  as  ingenious 
wickedness  might  devise.  Moreover,  these 
certificates  were  in  no  sense  money,  or  the 
equivalent  of  money.  Though  negotiable  in- 
struments, they  belonged  to  a  peculiar  class 
of  such  instruments,  being  made  by  a  mu- 
nicipal corporation,  and  having  no  validity 
unless  issued  for  a  purpose  authorized  by  law, 
and  as  to  which  this  court  has  repeatedly 
laid  down  and  acted  on  tbe  following  rule: 
"Vouchers  for  money  due,  certificates  of  in- 
debtedness for  services  rendered,  or  for  prop- 
erty furnished,  for  the  uses  of  the  city,  orders 
or  drafts  drawn  by  one  city  officer  upon 
another,  or  any  other  device  of  the  kind,  used 
for  liquidating  the  amounts  legitimately  due 
to  public  creditors,  are  of  course  necessary 
instruments  for  carrying  on  the  machinery 
of  municipal  administration,  and  for  antici- 
pating the  collection  of  taxes.  But  to  invest 
such  documents  with  the  character  and  inci- 
dents of  commercial  paper,  so  as  to  render 
them  in  the  bands  of  bona  fide  holders  abso- 
lute obligations  to  pay,  however  irregularly 
or  fraudulently  issued,  is  an  abuse  of  their 
true  character  and  p  u  rpose. "  Mayor  v.  Ray, 
19  WaU.  468,  477;  Wall  r.  Monroe  Co..  103 
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TT.  S.  74,  78;  Claiborne  Co.  ▼.  Brooks,  111 
V.  S.  400,  408,  4  Sup.  CL  Rep.  489.  Consid- 
ering the  nature  of  these  certificates,  the 
method  in  which  they  had  been  canceled,  and 
the  means  by  which  they  were  afterwards 
put  in  circulation,  we  are  of  opinion  that 
there  is  no  ground  for  holding  the  District  of 
Columbia  liable  to  this  claimant.  Judgment 
revei-sed. 


031  u.  S.  2S) 

Eennon  0.  GiLHEB  et  ai,* 

GiLMEB  et  al.  V.  Kennon. 

(May  18, 1889.) 

1.  AmofALS— Vicious  AimiAj.B— NnoLionrcB— Et- 

XDBNCE. 

In  an  action  for  damages  growing  out  of  an  ao- 
<ddent  by  which  a  passenger  In  a  stage-ooach 
was  injured,  whioh  aooidentwaa  alleged  to  have 
been  caused  by  a  vicious  horse  attached  to  the 
coach,  it  is  not  improper  to  admit  evidence  of 
the  horse's  misbehavior  20  months  afterthe  acci- 
dent, in  connection  with  evidence  of  his  mlsbe- 
bavior  before  and  at  the  time  of  the  accident,  it 
tending  to  show  a  vidous  disposition  and  fixed 
habit,  and  to  support  the  allegation  that  the 
horse  was  not  safe  and  well  broken.  The  length 
of  time  to  which  such  evidence  may  extend  is 
largely  within  the  discretion  of  the  trial  court. 

S,  Dahaobs— Fob  Pbbsokal  IiMuaias — Mkntjli. 
BxmKHiva. 

An  instruction,  in  an  action  for  negligent  per- 
sonal injuries,  that  in  assessing  the  damages, 
the  jury  might  take  into  consideration  plalntlll's 
"bodily  and  mental  suffering,  both  taken  to- 
gether, but  not  his  mental  pain  alone,"  and 
"auch  as  inevitably  and  necessarily  resulted  from 
the  original  injury,"  is  proper.  When  the  in- 
jury, whether  caused  by  wUUulness  or  by  neg\i- 
gence,  produces  mental  as  well  as  bodily  suffer- 
ig  independently  of  the  cause,  it  is  impossible 
to  exclude  the  mental  suffering  in  estimating 
the  extent  of  the  personal  injury  for  whioh  com- 
pensation is  to  be  awarded. 

a.  ArpEAii— Bbduotiok  ov  Vbbsioi — Rioht  to 

JtTBT  TBIAU 

Code  Civil  Proc.  Hont.  {{  285, 408.  authorize  the 
trial  conrt,  or  the  supreme  court  of  the  territory, 
to  set  aside  a  verdict  and  grant  a  new  trial  for 
excessive  damages  given  under  the  influence  of 

grejndice,  or  for  insufficiency  of  the  evidence 
>  sustain  the  verdict.  By  section  428  the  ap- 
pellate court  may  reverse,  af&rm,  or  modify  the 
judgment  or  order  appealed  from  in  the  respect 
mentioned  in  the  notice  of  appeal,  and  may,  if 
necessary  or  proper,  order  a  new  triaL  Held, 
that  the  appellate  court  is  not  authorized,  upon 
determining  that  the  verdict  is  not  supported  by 
evidence  and  is  excessive,  to  reduce  it,  and  affirm 
the  judgment  for  the  reduced  amount,  as  that 
would  be  a  denial  of  the  right  to  jury  trial  guar- 
antied by  Const.  U.  B.  7th  amend. 

i.  SvPBBHB  Court — Affbiiatx  Juribdiotior — 
Chanoe  or  Vbncb. 

The  denial  of  a  change  of  venue  is  a  matter 
within  the  discretion  of  the  court,  not  ordinarily 
reviewable  by  the  supreme  court  on  writ  of  er- 
ror. It  is  immaterial  that  the  writ  of  error  is  to 
the  supreme  court  of  a  territory  to  which  an  ap- 
peal will  lie  from  an  order  of  the  trial  court  re- 
lusing  to  grant  the  change. 

S,  Same. 

The  refusal  to  grant  a  change  of  venue  on  the 
mere  affidavit  of  the  applicant's  agent  to  the  state 
of  public  opinion  in  the  county  involves  matters 
of  fact  and  discretion,  and  is  not  a  ruling  upon  a 
mere  question  of  law. 

In  Error  to  the  Supreme  Court  of  the  Ter- 
ritory of  Montana. 


'Reversing  5  Fao.  Bep.  847. 


Jf.  F.  Jforrif,  for  Kennon.  ITathanUi 
Wilson  and  /.  Huhley  Ashton,  for  Gilmer 
and  others. 

Gkat,  J.  This  action  was  brought  April 
4,  1882,  in  a  district  court  in  the  county  of 
Deer  Lodge  and  territory  of  Monbina.  against 
Gilmer  and  otliers,  common  carriers  of  pas- 
sengers for  hire  by  stage-coaches  between^ 
the  towns  of  Deer  Lodge  and  Helena,»by» 
Kennon,  a  passenger  in  one  of  those  coaclies, 
to  recover  damages  for  personal  injuries  sus- 
tained by  him  on  June  80, 1879.  The  com- 
plaint alleged  that  the  defendants  were  guilty 
of  negligence  in  failing  to  provide  a  safe  and 
competent  driver  and  safe  and  well-brukeu 
horses,  by  reason  of  which,  and  of  the  negli- 
gence and  mismanagement  of  their  servants, 
the  horses  became  unmanageable,  broke  the 
pole  of  the  coach,  and  took  fright,  so  that  it 
was  apparently  unsafe  for  the  plaintiff  to  re- 
main in  the  coach,  and  he  jumped  to  the 
ground,  and  in  so  doing  broke  his  leg,  and  it 
became  necessary  to  amputate  it,  wliereby  he 
sustained  damages  in  the  sum  of  $25,000. 
and  was  obliged  to  pay  $750  for  necessary 
medical  and  surgical  expenses.  The  answer 
denied  these  allegations.  Before  a  jury  had 
been  called,  the  defendants  moved  for  a 
change  of  venue,  on  the  ground  that  an  im- 
partial trial  could  not  be  had  in  the  county 
of  Deer  Lodge;  and  in  support  of  the  motion 
filed  an  afiBdavit  of  one  Kiddle,  deposing 
"that  he  is  agent  of  defendants  in  the  above- 
entitled  cause;  that  he  resides  in  the  county 
of  Deer  Lodge,  where  said  action  is  depend- 
ing; that  he  is  acquainted  with  and  knows 
tlie  general  sentiments  and  opinions  of  the 
public  in  reference  to  said  action  and  the  par- 
ties thereto,  and  from  his  knowledge  of  such 
public  opinion  has  reason  to  believe,  and  does 
believe,  that  the  defendants  cannot  have  a 
fair  and  impartial  trial  of  said  cause  in  the 
county  of  Deer  Lodge;  that  the  general  sen- 
timent of  the  public  in  said  county  is  preju- 
dicial to  the  defendants,  as  far  as  concerns 
said  action;  that  one  triad  has  already  been 
had  of  said  cause  in  this  county,  in  which 
heavy  damages  were  awarded  to  the  plaintiff 
by  the  jury  which  tried  said  cause;  that  said 
verdict  and  the  judgment  rendered  thereon 
have  been  generally  canvassed  and  com- 
mented upon  by  the  public  in  a  manner  fa- 
vorable to  the  plaintiff  and  unfavurabie  to 
the  defendants,  and  thereby  has  produced  a 
general  prejudice  against  the  defendants 
which  cannot  fail  to  have  an  influence  on 
the  second  trial  of  said  cause."  The  court 
withheld  its  decision  on  the  motion  until  a 
jury  had  been  called  and  examined  on  their 
voir  dire,  and  then  denied  it,  and  the  defeud-J( 
ants  excepted  to  the  denial.  •  At  the  trial  the^ 
defendant  took  exceptions  to  evidence  intro- 
duced by  the  plaintiff,  and  to  instructions 
given  to  the  jury  at  his  request.  The  jury 
returned  a  verdict  for  the  plaintiff,  assessing 
his  damages  at  "the  sum  of  820,000  for  gen- 
eral damages,  and  also  for  the  sum  of  8750 
for  medical  expenses  and    surgical  opera- 
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lions."  The  defendants  moved  for  a  new 
trial,  for  excessive  damages  appearing  to 
bave  been  given  under  the  influence  of  pas- 
sion  or  prejudice, lor  insnfiflciency  of  the  evi- 
dence to  justify  the  verdict,  and  lor  errors  of 
law  in  the  rulings  excepted  to.  The  motion 
was  denied,  and  judgment  entered  on  the 
verdict,  and  the  defendants  appealed  to  the 
supreme  court  of  the  territory,  wliich  or- 
■dered  the  judgment  to  be  reduced  to  the  sum 
-of  910,750,  and  a£Srmed  it  for  this  amount. 
Its  opinion  is  reported  in  5  Mont.  257,  £  Fac. 
Bep.  847.  Writs  of  error  were  sued  out  by 
both  parlies,  by  the  defendants  on  January 
1,  1885,  and  by  the  plaintiff  on  May  1,  1885, 
both  returnable  at  October  term,  1885;  and 
the  plaintiff's  writ  of  error  was  docketed 
first  in  this  court. 

The  questions  arising  out  of  the  exceptions 
taken  by  the  defendanto  to  the  rulings  of  the 
inferior  court  present  no  diflSculty.  By  the 
statutes  of  the  territory,  "the  court  may,  on 
good  cause  shown,  change  the  place  of  trial, 
when  there  is  reason  to  Iselieve  that  an  im- 
partial trial  cannot  be  had  therein;"  and  an 
Appeal  lies  to  the  supreme  court  of  the  terri- 
tory from  an  order  granting  or  refusing  a 
new  trial,  or  from  an  order  granting  or  re- 
fusing to  grant  a  change  of  venue.  Code 
CivU  Froc.  Mont.  1879,  S§  62,  408;  act  of 
amendment  Peb.  28,  1881.  §  7.  But  the 
statutes  of  the  territory  cannot  enlarge  the 
appellate  jurisdiction  of  this  court.  The  grant- 
ing or  denial  of  a  change  of  venue,  like  the 
granting  or  refusal  of  a  new  trial,  is  a  mat- 
ter within  the  discretion  of  the  court,  not 
ordinarily  reviewable  by  this  court  on  writ 
of  error.  McFaul  v.  Hamsey,  20  How.  523; 
Kerr  v.  Clampitt,  95  U.  S.  188;  Railway 
Go.  v.  Heck,  102  U.  S.  120.  And  the  refusal 
$  to  grant  a  change  of  venue  on  the  mere  affl- 
"  davit  of  the  defendants'  agent  ta*the  state  of 
public  opinion  in  the  county  clearly  involves 
matter  of  fact  and  discretion,  and  is  not  a 
ruling  upon  a  mere  question  of  law. 

Tho  only  objection  to  the  admission  of  evi- 
dence, relied  on  in  argument,  is  that  the 
plaintiff,  who  introduced  evidence  tending  to 
support  the  allegations  of  his  complaint,  as 
well  as  evidence  that  one  of  the  leading 
horses  in  the  defendants'  coach  had  been 
fractious  and  vicious  on  former  occasions, 
was  permitted  to  introduce  evidence  that  in 
March,  1831,  twenty  months  after  the  acci- 
dent, this  horse,  when  being  driven  in  a 
huggy,  kicked  and  broke  the  pole,  and  tried 
to  run  away.  But  evidence  of  subsequent 
misbehavior  of  the  horse  might  properly  be 
admitted,  in  connection  with  evidence  of  bis 
misbehavior  at  and  before  the  time  of  the  ac- 
•cident,  as  tending  to  prove  a  vicious  disposi- 
tion and  fixed  habit,  and  to  support  the  plain- 
tiff's allegation  that  the  horse  was  not  safe 
and  well  broken.  The  length  of  time  after- 
wards to  which  such  evidence  may  extend  is 
largely  within  the  discretion  of  the  judge  pre- 
siding at  the  trial.  As  observed  by  Chief 
Justice  BiGELOW,  delivering  the  judgment 
•of  the  supreme  judicial  court  of   Massa- 


chusetts, overruling  exceptions  to  the  admls* 
sion  of  evidence  of  the  conduct  of  a  horse  aa 
long  after  the  accident  as  in  tlie  case  at  bar: 
"The  objection  to  the  evidence  relating  to 
the  habits  of  the  horse  subsequent  to  the  time 
of  the  accident  goes  to  its  weight,  rather  tiian 
to  its  competency.  The  habit  of  an  animal 
is  in  its  nature  a  contin  uous  fact,  to  be  shown 
by  proof  of  successive  acts  of  a  similar  kind. 
Evidence  having  been  first  offered  to  show 
that  tlie  horse  had  been  restive  and  unman- 
ageable previous  to  the  occasion  in  question, 
testimony  that  he  subsequently  manifested  a 
similar  disposition  was  competent  to  prove 
that  his  previous  conduct  was  not  accidental 
or  unusual,  but  frequent,  and  the  result  of  a 
fixed  habit  at  the  time  of  the  accident. "  Todd 
V.  Rowley,  8  Allen,  51,  58.  To  the  same 
effect  are  Maggi  v.  Gutts,  128  Mass.  535;  and 
Chamberlain  v.  Enfield,  43  N.  H.  856. 

The  defendants'  exceptions  to  the  instruo- 
tions  on  the  question  of  their  liability  to  the^ 
plaintiff  are  based  upon*some  expressions  in* 
the  fifth  and  sixth  instructions  given  at  the 
plaintiff's  request,  considered  separately,  and 
disregarding  subsequent  and  perfectly  definite 
instructions,  which  put  it  beyond  doubt  that 
the  jury  could  not  have  been  misled.  The 
qualification  supposed  to  be  omitted  in  the 
sixth  instruction  is  distinctly  stated  in  the 
seventh,  and  the  supposed  implication  in  the 
fifth  instruction  Is  absolutely  refuted  by  the 
twelfth  instruction  given  at  the  request  of 
the  defendants  themselves.  It  would  there- 
fore be  a  waste  of  time  and  space  to  state  or 
to  comment  upon  those  instructions  at  greater 
length. 

The  remaining  exception  taken  at  the  trial 
is  to  the  instruction  on  the  measure  of  dam- 
ages, by  which  the  jury  were  directed  that 
they  should  assess  the  general  damages 
claimed  "in  such  sum  as  will  compensate  the 
plaintiff  for  the  injury  received,  and  in  so 
doing  may  take  into  consideration  his  bodily 
and  mental  pain  and  suffering,  both  taken 
together,  but  not  his  mental  pain  alone,  the 
inconvenience  to  him  of  being  deprived  of 
his  leg,  and  loss  of  time  and  inconvenience 
in  attending  to  his  business  generally,  from 
the  time  of  the  injury  to  the  present  time, 
such  as  the  plaintiff  may  have  proved,  and 
the  Jury  are  satisfled,  to  a  reasonable  cer- 
tainty, inevitably  and  necessarily  resulted 
from  the  original  injury."  The  defendants 
object  to  this  instruction  that  the  jury  were 
permitted  to  assess  damages  for  mental  suf- 
fering. But  the  instruction  given  only  au- 
thorized them,  in  assessing  damages  for  the 
injury  caused  by  the  defendants  to  the  plain- 
tiff, to  take  Into  consideration  "his  bodily 
and  mental  pain  and  suffering,  both  taken 
together,"  ("but  not  his  mental  pain  alone,") 
and  such  aa  "inevitably  and  necessarily  re- 
sulted from  the  original  injury."  The  action 
is  for  an  injury  to  the  person  of  an  intelli- 
gent being;  and  when  the  injury,  whether 
caused  by  willfulness  or  by  negligence,  pro- 
duces mental  as  well  as  bodily  anguish  and  suf- 
fering, independently  of  any  extraneous  cpn- 
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■ideration  or  cause,  it  Is  impossible  to  exdode 
tbe  mental  suffering  in  estimating  the  ex 
tent  of  the  personal  injury  for  which  com- 
pensation is  to  be  awarded.  The  instruction 
was  in  accord  with  the  opinions  of  this  court 
{;  in  similar  cases.  In  Railroad  Co.  t.  Barron, 
•  (decided  at  December  term,*1866,)  Mr.  Jus 
tice  Nelson,  delivering  judgment,  in  giving 
the  reasons  why  the  damages  in  an  action 
brought  against  a  railroad  corporation  by  a 
person  injured  by  its  negligence  must  de- 
pend very  much  on  the  good  sense  and  sound 
judgment  of  the  jury  upon  all  tbe  facts  and 
eiroumstances  of  the  particular  case,  said: 
"There  can  be  no  fixed  measure  of  compen- 
sation for  tbe  pain  and  anguish  of  body  and 
mind,  nor  for  the  loss  of  time  and  care  in 
business,  or  the  permanent  injury  to  health 
and  body."  6  Wall.  90,  105.  The  case  of 
Mclntyre  v.  Giblin,  (decided  at  October  term, 
1879,')  is  directly  in  point.  That  was  an  ac- 
tion to  recover  damages  for  the  careless  and 
negligent  shooting  and  wounding  of  Giblin 
by  Mclntyre,  and  tbe  jury  were  instructed 
that  in  computing  damages  they  might  take 
into  consideration  "a  fair  compensation  for 
the  physical  and  mental  suffering  caused  by 
the  injury,"  It  was  argued  in  belialf  of  Mc- 
lntyre that  the  action  being  for  a  negligent 
injury,  and  not  for  a  willful  and  malicious 
one,  the  instruction  whs  erroneous,  because 
the  words  "and  mental"  were  included.  But 
the  supreme  court  of  the  Territory  of  Utah 
held  otherwise.  2  Utah,  384.  And  this 
court  alBrroed  its  judgment.  Chief  Justice 
Waite  saying:  "We  think,  with  the  court 
below,  that  the  effect  of  this  instruction  whs 
no  more  than  to  allow  the  jury  to  give  com- 
pensation for  the  personal  suffering  of  the 
plaintiff  caused  by  the  injury,  and  that  in 
this  there  was  no  error." 

The  most  serious  question  arises  upon  the 
judgment  of  tlie  supreme  court  of  Montana, 
reducing  the  judgment  of  the  inferior  court 
from  j|(^,750  to  j(10,750,  and  affirming  it  for 
this  amount.  Both  parties  contend  that  this 
judgment  was  erroneous,  and  should  be  re- 
versed, but  they  are  not  agreed  as  to  the  re- 
sult of  a  reversal.  The  plaintiff  contends 
that  it  must  be  to  affirm  tbe  judgment  of  the 
Inferior  court,  in  accordance  witli  tlie  verdict, 


'UcImttrb  v.  Oiblin. 

(December  1, 1879.) 

In  Error  to  Supreme  Court  of  the  Territory  of 
Utah. 

WArrs,  C.  J.  This  was  a  suit  to  recover  dam- 
ages for  the  careless  and  negligent  shooting  and 
wounding  of  Oiblin,  the  jplaintUT  below,  by  Mc- 
lntyre, the  defendant.  On  the  trial  the  court 
charged  the  jury  that  in  computing  the  damages, 
they  might  take  into  consideration  "a  fair  com- 
pensation for  the  physical  and  mental  suffering 
caused  by  the  injury,"  and  the  only  question  sul^ 
mitted  to  us  now  is,  whether  this  charge  was  er 
roneous  because  the  words  "and  mental"  were  in- 
cluded. 

We  think,  with  the  court  below,  that  the  effect 
of  this  instruction  was  no  more  than  to  allow  the 
jury  to  give  compensation  for  the  personal  suffer- 
ing of  the  plaintiff  caused  by  the  injury,  and  that 
In  (his  there  was  no  error.    Judgment  affirmed. 


for  the  larger  sum,  white  tbe  defendants  eon> 
tend  that  a  new  trial  of  the  whole  case  must 
be  ordered.  The  judgment  of  the  supreme 
court  of  the  territory,  reducing  the  amount 
of  the  verdict  and  the  judgment  of  tbe  in- 
ferior court  thereon,  without  submitting  the|^ 
case  to  another*jury,  or  putting  the  plaintiff* 
to  the  election  of  remitting  part  of  the  ver« 
diet  before  rendering  judgment  for  the  rest, 
was  irregular,  and,  so  far  as  we  are  informed, 
unprecedented;  and  the  grounds  assigned  for 
that  judgment  in  the  opinion  sent  up  witb 
the  record,  as  required  by  the  rules  of  this 
court,  are  far  from  satisfactory.  Tbos» 
grounds  were,  in  substance,  that  the  court, 
applying  tbe  rule  that  the  verdict  of  a  jury 
will  not  be  disturbed  if  there  is  evidence  to- 
support  it,  unless  It  seems  to  have  been  the 
result  of  passion  or  prejudice,  was  satisSed 
that  tLe  clear  weight  of  the  testimony  strong- 
ly favored  the  defendants'  position  that  there 
was  no  negligence  on  their  part,  and  the 
plaintiff's  injury  was  the  result  of  unavoida- 
ble accident,  and  that  "this  large  verdict 
comes  from  something  outside  of  the  testi- 
mony;" as  well  as  that  "if  the  case  had  been 
between  two  strangers  unknown  to  tbe  jury, 
and  tried  on  this  evidence,  if  tliere  had  beea 
a  verdict  at  all  for  the  plaintiff,  it  would  have 
been  for  a  very  much  less  sum,"  and  "the 
evidence  does  not  support  this  verdict," — ^the 
legitimate  inference  from  all  which  would 
seem  to  be  that  the  whole  verdict  was  taint- 
ed by  passion  or  prejudice, — ^yet  the  court,  be- 
cause it  could  not  "say  that  there  is  no  evi- 
dence to  support  a  verdict  for  such  an  amount 
as  the  plaintiff  ought  to  recover,"  forthwith 
proceeded  to  adjudge  that  the  verdict  and 
the  judgment  thereon  be  reduced  to  what  in 
its  opinion  was  such  an  amount,  without  ap- 
parently considering  tlie  question  of  its  pow- 
er to  do  this.  Mantle  v.  Noyes,  5  Mont.  274r 
5  Pac.  Rep.  856. 

The  seventh  article  of  amendment  of  the 
constitution  declares  that,  "in  suits  at  com- 
mon law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trii^ 
by  jury  shall  be  preserved,  and  no  fact  tried 
by  a  jury  shall  be  otherwise  re-examined  in 
any  court  of  the  United  States  than  accord- 
ing to  the  rules  of  the  common  law."  This 
article  of  the  constitution  is  in  full  force  in 
Montana,  as  in  all  other  organized  territories 
of  the  United  States.  Act  May  26, 1864.  e. 
95,  §  13,  (13  St.  91;)  Rev.  St  §  1891;  Web- 
ster  V.  lieid,  11  How.  437.  In  accordance 
therewith,  the  Code  of  Civil  Procedure  of g 
Montana  provides  that  "an  issue  of  facftaiast* 
be  tried  by  a  jury,  unless  a  jury  trial  is 
waived,  or  a  reference  is  order«l  by  consent 
of  the  parties."  Section  241.  That  Code 
autliorizes  the  court  in  whicli  a  trial  is  bad, 
or  the  supreme  court  of  the  territory  on  ap- 
peal, to  set  aside  a  verdict  and  grant  a  new 
trial  "for  excessive  damages  appearing  to 
have  been  given  under  the  influence  of  pas- 
sion or  prejudice,"  or  "for  insufficiency  of 
the  evidence  to  justify  the  verdict."  Sec- 
tions 285,  408;  act  of  amendment  1881,  S  7. 
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And  by  section  428  of  tbat  Code:  "TTpon  an 
appeal  from  a  judgment  or  order,  the  appel- 
late ooart  may  reverse,  afflnn,  or  modify  the 
Judgment  or  onler  appealed  from,  in  the  re- 
spect mentioned  in  tlie  notice  of  appeal,  and 
as  to  any  or  all  of  the  parties;  •  *  •  and 
may,  if  necessary  or  proper,  order  a  new 
trial."  But  this  section  does  not  authorize 
the  appellate  court  to  render  a  judgment 
which  the  lower  court  could  not  have  ren- 
dered. Under  these  statutes,  as  at  common 
law,  the  court,  upon  the  hearing  of  a  mo- 
tion for  a  new  trial,  may,  in  the  exercise  of 
its  judicial  discretion,  either  absolutely  deny 
the  motion,  or  grant  a  new  trial  generally, 
or  it  may  order  tiiat  a  new  trial  be  had  un- 
less the  plaintiff  elects  to  remit  a  certain  part 
of  the  verdict,  and  that,  if  he  does  so  remit, 
judgment  l>e  entered  for  the  rest.  Hopkins 
V.  Orr,  124  U.  S.  510,  8  Sup.  a.  Rep.  590; 
Cattle  Co.  V.  Mann,  ISO  U.  S.  69,  ante  458. 
And  if  the  pleadings  and  the  verdict  afford- 
ed the  means  of  distinguishing  part  of  the 
plaintiff's  claim  from  the  rest,  this  court 
might  afllrra  the  judgment  upon  the  plain- 
tiff's now  remitting  that  part.  Bank  T. 
Ashley,  2  Pet.  327. 

But  this  court  has  no  authority  to  pass  up- 
on any  question  of  fact  Involved  in  the  con- 
sideration of  the  motion  for  a  new  trial;  and, 
in  a  case  in  which  damages  for  a  tort  have 
been  assessed  by  a  jury  at  an  entire  sum,  no 
court  of  law,  upon  a  motion  for  a  new  trial 
for  excessive  damages  and  for  Insufficiency 
of  the  evidence  to  support  the  verdict,  is  au- 
thorized, according  to  Its  own  estimate  of 
the  amount  of  damages  which  the  plaintiff 
ought  to  have  recovered,  to  enter  an  absolute 
Judgment  for  any  other  sum  than  that  as- 
gsessed  by  the  jury.  By  the  action  of  the 
•  court  in  entering  an  absolute  judgment'for 
the  lesser  sum,  instead  of  ordering  tbat  a 
judgment  for  that  sum  should  be  entered  if 
the  plaintiff  elected  to  remit  the  rest  of  the 
damages,  and  that  if  be  did  not  so  remit 
there  should  be  a  new  trial  of  the  whole  case, 
each  party  was  prejudiced,  and  eitlier,  there- 
fore, is  entitled  to  have  the  judgment  re- 
versed by  writ  of  error.  The  plaintiff  was 
prejudiced,  because  he  was  deprived  of  the 
election  to  take  a  new  trial  upon  the  whole 
case.  The  defendants  were  prejudiced,  h&- 
cause,  if  the  judgment  for  the  lesser  sum 
bud  been  cunditional  upon  a  remittitur  by 
the  plaintiff,  the  detendants,  if  the  plaintiff 
bad  not  remitted,  would  have  had  a  new 
trial  generally ;  and  if  the  plnintiff  had  filed 
a  remittitur,  and  thereby  consented  to  the 
judgment,  he  could  not  have  sued  out  a  writ 
of  error,  and  the  defendants  would  have  been 
protected  from  the  possibility  of  being 
obliged  in  any  event  to  pay  the  larger  sum: 
whereas,  upon  the  absolute  judgment  en- 
tered by  the  court,  without  any  election  or 
consent  of  the  plaintifT,  the  plaintiff  had  the 
right  to  sue  out  a  writ  of  error;  and  he 
availed  himself  of  that  right,  and  docketed 
bis  writ  of  error  in  this  court  before  the  de- 
fendants docketed  their  writ  of  error.    The 


defendants  were  thus  pat  In  the  position  of 
being  obliged  to  contest  the  plalntUTs  writ  of 
error,  in  order  to  defend  themselves  against 
being  held  liable  for  the  larger  sum,  as  the 
plaintiffcontendedthattbeymustbe  upon  this 
record.  The  erroneous  judgment  of  the  su- 
preme court  of  the  territory  being  reversed, 
the  case  will  stand  as  if  no  such  judgment 
had  been  entered;  and  that  court  will  be  at 
liberty,  in  disposing  of  the  motion  for  a  new 
trial  according  to  its  view  of  the  evidence, 
either  to  deny  or  to  grant  a  new  trial  gener- 
ally, or  to  order  judgment  for  a  less  sum  than 
the  amount  of  the  verdict,  conditional  upon 
a  remittitur  by  the  plaintiff.  Judgment  re- 
versed, and  case  remanded  to  the  supreme 
court  of  Montana  for  further  proceedings  in 
conformity  with  this  opinion;  each  party  to 
pay  one-half  the  expense  of  printing  tbe  reo> 
ord  and  other  costs  in  this  court. 


(in  V.  B.  M7) 

Sx  parte  Sayik. 
(May  13, 1888.) 

1.  CoiimtPT— FowBR  TO  Punish  Bdi«akii.t. 
Rev.  St.  U.  S.  I  725,  gives  the  federal  courts 
power  to  punish  contempts  of  their  authority, 
inter  aHa,m  cases  of  "misbehavior  of  any  person 
In  their  presence,  or  bo  near  thereto  as  to  ob- 
Btmot  the  administration  of  justice."  Held, 
that  while  the  same  offense  la  embraced  in  Rev. 
Bt.  i  5399,  and  punishable  by  indictment,  that 
method  of  procedure  is  not  exclusive,  and  the 
court  may  proceed  summarily,  under  section  72S. 

3.  Same— What  CoTtsTiruras. 

Attempts  by  persuasion  and  offer  of  money  to 
deter  a  witness  duly  subpoenaed  from  testif;^ng 
in  behalf  of  the  government,  such  attempts  be- 
ing made  in  tlie  witness-room,  immediately  ad- 
jacent to,  and  in  the  haUway  of,  the  court-room, 
and  while  the  court  was  in  session,  constitute 
misbehavior  in  the  presence  of  the  court,  puaisb- 
able  under  section  736. 

8.  Sauk— Pbocbdubb. 

The  court  may  adopt  such  mode  of  trying  the 
question  of  contempt  as  it  deems  proper,  only  so 
that  the  person  charged  be  given  an  opportunity 
for  explanation  ana  defense;  end,  when  suoh 
opportunity  la  given,  it  Is  not  error  to  refuse  to 
dlreot  servioe  of  interrogatories  upon  him. 

Appeal    from  the   Circuit   Court  of  the 
United  States  for  tbe  Southern  District  of« 
California.  § 

•  The  appellant,  claiming  to  be  illegally  im-* 
prisoned  under  color  of  ti)e  authority  of  the 
United  States,  presented  to  the  circuit  court 
of  the  United  States  for  the  Southern  district 
of  California  his  petition  for  a  wilt  of  habeat 
corpus.  The  prayer  for  the  writ  was  denied, 
and  the  petition  was  dismissed.  This  appeal 
brings  up  the  judgment  of  the  court  for  re- 
view. It  appears  that  on  the  27th  day  of 
February,  1889,  the  district  attorney  stated 
to  the  district  court  of  the  United  States  for 
the  Southern  district  of  California  that  he  had 
been  Informed  that  one  of  the  witnesses  for 
the  government  in  the  case  of  U.  S.  v.  Hep- 
polyte  Goujon,  then  pending  in  that  court, 
had  been  corruptly  approached,  and  an  effort 
made  to  Intimidate  him  from  testifying.  Tbe 
witness  alleged  to  have  been  thus  approached 
was  on  the  same  day  examined  under  oath  in 
open  court,  in  tbe  presence  of  Ibe^respondent. 
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who  was  In  the  custody  of  the  marshal.  The 
OTldenoe  was  taken  down  by  a  stenographer, 
designated  by  the  court  and  acting  under  oath. 
As  tlie  result  of  that  examination  an  order 
was  made  that  the  appellant  be  cited  to  show 
cause  before  the  district  court,  at  a  specifled 
hour,  on  the  next  day,  why  he  should  not  be 
adjudged  guilty  of  oontempt.  On  the  sno- 
oeeding  day,  the  dtation  haying  been  duly 
■erved,  the  matter  came  on  for  hearing,  the 
respondent  being  present  in  court,  and  repre- 
■ented  by  counseL  He  demanded  of  the 
raoseoutlon  "serrloe  of  interrogatories. * 
That  demand  was  denied  by  the  ooort,  and  to 
that  ruling  he  excited.  Witnesses  having 
been  examined  on  behalf  of  the  goTemment, 
and  the  respondent  having  teatifled  In  his  own 
behalf,  (but  to  what  effect  does  not  appear 
&om  the  record,)  and  the  matter  having  been 
submitted,  the  district  court,  upon  the  testi- 
mony taken  down  by  the  stenographer,  en- 
tered the  following  order  and  Judgment: 

"Whereas,  during  the  progress  of  the  trial 
of  the  action  of  the  United  States  of  America 
v.  H.  Goujon,  in  this  court,  on  the  27th  day 
^  of  Februai-y,  1889,  one  Bartolo  Flores,  a  wit- 
«  ness  on  the  part  of  the  government  duly  sub- 
•  pcenaed  and  in'attendance  upon  the  court, 
testified,  in  substance,  that  while  In  said  at- 
tendance, on  said  27th  day  of  February,  one 
Alejandro  Savin,  on  two  several  occasions, 
once  m  the  jury-room  of  said  court,  tempor- 
arily used  for  witnesses,  and  within  a  few 
feet  of  the  court-room,  and  once  in  the  hall- 
way of  said  court  building,  immediately  ad- 
joining said  court-room,  did  approach  said 
witness,  and  insaid  jury-room  did  improperly 
endeavor  to  deter  the  said  witness  from  testi- 
fying in  behalf  of  tlie  government  in  said 
cause,  and  in  the  said  hallway  he  offered  the 
said  witness  money  not  to  testify  against  the 
defendant  in  said  action  of  the  United  States 
V.  Goujon;  and  vrhereas,  upon  such  testi- 
mony of  said  Flores,  this  court  then  and  there 
made  an  order  directing  the  said  Savin  to 
show  cause  before  this  court,  at  9:80  o'clock 
A.  u.,  on  the  28th  day  of  February,  1889,  at  the 
oourt-room  tiiereof,  why  he  should  not  be  ad- 
Judged  guilty  of  a  contempt  of  this  court; 
and  wliereas,  on  said  28th  day  of  February, 
the  said  Savin  appeared  with  counsel  in  re- 
sponse to  said  order,  whereupon  the  said  mat- 
ter was  heard  in  open  court,  and  witnesses 
for  and  against  him  were  sworn,  and  their 
testimony  given,  and  the  same  liaving  been 
duly  considered  by  the  court,  the  court  now 
finds  the  facts  to  l)e:  That  during  the  progress 
of  the  trial  of  the  action  of  the  United  States 
of  America  v.  H.  Goujon,  in  this  court,  on 
the  27th  day  of  February,  1889.  one  Bartolo 
Flores,  a  witness  on  behalf  of  the  govern- 
ment, duly  subpcenaed  and  In  attendance  up- 
on the  court,  while  in  such  attendance,  on 
the  said  27th  day  of  February,  was  on  two 
several  occasions,  once  in  the  jury-room  of 
said  court,  which  was  temporarily  used  for  a 
witness-room,  and  wliicli  is  located  within 
less  than  seven  feet  of  the  court-room,  and 
•nee  in  the  hallway  of  said  court  building. 


Immediately  adjoining  the  o(rart>room,  ap- 
proached by  the  respondent,  Alejandro  &ivin, 
and  said  Savin  did  then  and  Uiere,  in  said 
Juiy-room,  unlawfully  attempt  and  endeavor 
to  deter  said  witness,  Flores,  from  testify- 
ing for  the  government  in  the  sdCoresaid  ac- 
tion, and  in  said  hallw&y  the  said  &tvin  did 
at  the  time  stated  unlawfully  offer  the  said 
witness,  Flores,  money  not  to  testify  against 
the  defendant  therein,  the  aforesaid  Goujon; 
from  wbieh  faeta  it  is  considered  and  ad-g 
Judged  by  the  eonittbat  the  said  respondent,* 
Alejandro  Savin,  did  thereby  commit  a  oon- 
tempt of  this  oonrt,  for  which  oontempt  it  is 
by  the  court  now  ordered  and  adjudged  that 
the  said  Alejandro  Savin  be  imprisoned  in  IM 
oounty  Jail  of  Los  Angeles  oonnty,  Ctilfomia. 
for  the  period  of  one  year.  The  nuurshal  will 
execute  this  Judgment  forthwith. 

"Boss,  District  Judge. 

"February  28, 1889." 

Pursuant  to  that  order,  and  in  conform!^ 
with  a  warrant,  reciting  that  he  had  beea  con- 
victed of  a  contempt  of  said  court,  the  re- 
spondent was  committed  to  jail.  In  his  pe- 
tition he  claimed  that  the  district  court  had 
no  jurisdiction  or  legal  authority  to  try  and 
sentence  him  in  the  manner  and  form  above- 
stated,  for  these  reasons:  (1)  The  matters 
set  out  in  the  judgment  do  not  constitute  a 
contempt  of  court  provided  for  by  section  72S 
of  the  Uevised  Statutes  of  the  United  States. 
(2)  The  proceedings  were  iusufiScient  to  give 
tlie  court  jurisdiction  to  render  judgment. 
(8)  The  judgment  is  not  based  or  founded 
upon  any  proceedings  in  due  course  of  law, 
and  is,  therefore,  void. 

/.  A.  Anderson,  for  appellant.  Sol.  Oen. 
JcT^s  and  Geo.  J.  Lenin,  Dist.  Atty.,  for  re- 
spondent. » 

ST 

Mr.  Justice  Harlak,  after  stating  the* 
facts  in  the  foregoing  language,  delivered  the«. 
opinion  of  the  court.  ^ 

•  The  power  of  the  courts  of  the  United* 
States  to  punish  contempts  of  their  authority 
is  not  merely  incidental  to  their  greneral 
power  to  exercise  judicial  functions,  but,  as 
was  said  In  Ex  parte  Terry,  128  U.  S.  289. 
304,  ante.  77.  where  this  subject  was  con- 
sidered, is  expressly  recognized  and  the 
cases  in  which  it  may  be  exercised  are  defined,, 
by  acts  of  congress.  The  judiciary  act  of 
September  24,  1789,  (chapter  20,  S  17,)  in- 
vests them  with  "power  to  punish  by  fine  or 
imprisonment,  at  the  discretion  of  said 
courts,  all  contempts  of  authority  in  any 
cause  or  hearing  before  the  same."  1  St. 83. 
By  an  act  of  congress  of  March  2, 1831,  c.  99,. 
"declaratory  of  the  law  concerning  con- 
tempts of  court,"  (4  St. 487,)  it  was  enacted: 
"That  the  power  of  the  several  courts  of  the 
United  States  to  issue  attachments  and  in- 
flict summary  punishments  for  contempts  of 
court  shall  not  be  construed  to  extend  to  any 
cases  except  the  misbehavior  of  any  persoa 
or  persons  in  the  presence  of  the  said  courts,  or 
so  near  thereto  as  to  obstruct  the  adminis- 
tration of  justice,  the  misl>ehavior  of  any  of 
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the  officers  of  the  said  courts  In  their  official 
transactions,  and  the  disobedience  or  resist- 
ance by  any  officer  of  the  said  courts,  party, 
juror,  witness,  or  any  other  person  or  per* 
sons,  to  any  lawful  writ,  process,  order,  rule, 
decree,  or  command  of  ttie  said  courts.  Sec.  2. 
That  if  any  person  or  persons  shall  corruptly, 
or  by  threats  or  force,  endeavor  to  influence. 
Intimidate,  or  impede  any  juror,  witness,  or 
officer,  in  any  court  of  the  United  States,  in 
the  discliarge  of  his  duty,  or  shall,  corruptly, 
or  by  threate  or  force,  otetruct  or  Impede,  or 
endeavor  to  obstruct  or  impede,  the  due  ad- 
ministration of  justice  therein,  every  person 
or  persons  so  ofTending,  shall  be  liable  to 
prosecution  therefor,  by  indictment,  and 
shall,  on  conviction  thereof,  be  punished  by 
fine  not  exceeding  Ave  hundred  dollars,  or  by 
imprisonment  not  exceeding  three  months, 
or  both,  according  to  the  nature  and  aggra- 
vation of  the  offense."  Section  725,  Bev. 
St.  tit.  "The  Judiciary,"  is  in  these  words: 
"The  said  courts  shall  have  power  to  impose 
^and  administer  all  necessary  oaths,  and  to 
Epunish,  by  fine  or  imprisonment,  at  the  dis- 
■  cretion  of  the  court,  contempts  of*their  au- 
thority: provided,  that  such  power  to  punish 
contempto  shall  not  be  construed  to  extend 
to  any  cases  except  the  misbehavior  of  any 
person  in  their  presence,  or  so  near  thereto 
as  to  obstruct  the  administration  of  justice, 
the  misbehavior  of  any  of  the  officers  of  said 
courts  in  their  official  transactions,  and  the 
disobedience  or  resistance  by  any  such  offi- 
cer, or  by  any  party,  juror,  witness,  or  other 
person,  to  any  lawful  writ,  process,  order, 
rule,  decree,  or  command  of  the  said  courts." 
The  second  section  of  the  act  of  1831  is  In 
part  reproduced  in  section  5S99,  Bev.  St.  tit. 
"Grimes."  That  section  is  as  follows: 
•Every  person  who  corruptly,  or  by  threats 
or  force,  endeavors  to  influence,  intimidate, 
or  impede  any  witness,  or  officer  in  any  court 
of  the  Unitpd  States,  in  the  discharge  of  his 
'duty,  or  corruptly,  or  by  threats  or  force,  ob- 
■tructs  or  impedes,  or  endeavors  to  obstruct 
or  impede,  the  due  administration  of  justice 
therein,  shall  be  punished  by  a  fine  of  not 
more  than  five  hundred  dollars,  or  by  im- 
prisonment not  more  than  three  montlis,  or 
both." 

It  la  contended  tliat  the  substance  of  the 
charge  against  the  appellant  is  that  he  en- 
deavored, by  forbidden  means,  to  influence 
|or  "impede"  a  witness  in  the  district  court 
from  testifying  in  a  cause  pending  therein, 
and  to  obstruct  or  impede  the  due  adminis- 
tration of  justice,  which  offense  is  embraced 
by  section  5399,  and  it  is  argued,  is  punish- 
able only  by  indictment.  Undoubtedly,  the 
offense  charged  is  embraced  by  that  sec- 
tion, and  is  punishable  by  indictment.  But 
the  statute  does  not  make  that  mode  exclu- 
sive, if  the  offense  Is  committed  under  such 
circumstances  as  to  bring  it  within  the  power 
of  the  court  under  section  725;  when,  for  in- 
stance, the  offender  is  guilty  of  misbehavior 
hi  its  presence,  or  misbehavior  so  near  there- 
to as  to  obstruct  the  administration  of  jus- 


tice. The  act  of  1789  did  not  define  what 
were  contempts  of  the  authority  of  the  courts 
of  the  United  States  in  any  cause  or  bearing 
before  them,  nor  did  it  prescrilie  any  speciid 
procedure  for  determining  a  matter  of  con- 
tempt. Under  that  stiitute  the  question 
whether  particular  acts  constituted  a  con-^ 
tempt,  as  well  as  the  mode  of  proceeding^ 
against  the  offender,  was  lef  tto  be  determined* 
according  to  such  established  rules  and  prin- 
ciples of  the  common  law  as  were  applicable 
to  our  situation.  The  act  of  1831,  however, 
materially  modified  that  of  1789,  in  that  it 
restricted  the  power  of  the  courts  to  inflict 
summary  punishments  for  contempt  to  certain 
specified  cases,  among  which  was  misbehav- 
ior in  the  presence  of  the  court,  or  mis- 
behavior so  near  thereto  as  to  obstruct  the 
administration  of  justice.  Ex  parte  Robin- 
son, 19  Wall.  505,  511.  And  although  the 
word  "summary"  was,  for  some  reason,  not 
repeated  in  the  present  revision,  which  in- 
vests the  courts  of  the  United  States  with 
power  "to  punish,  by  fine  or  imprisonment, 
at  the  discretion  of  the  court,  contempts  of 
their  authority"  in  certain  cases  defined  in 
section  725,  we  do  not  doubt  that  the  power 
to  proceed  summarily  for  contempt  in  those 
cases  remains,  as  under  the  act  of  1831,  with 
those  conrts.  It  was,  in  effect,  so  adjudged 
in  Ex  parte  Terry,  above  cited. 

The  question  then  arises  whether  the  facts 
recited  in  the  final  order  in  the  district  court 
as  constituting  the  contempt — which  facts 
must  be  taken  In  this  collateral  proceeding  to 
be  true — make  a  case  of  misbehavior  in  the 
presence  of  that  court,  or  misbehavior  so 
near  thereto  as  to  obstruct  the  administration 
of  justice  therein.  There  may  be  misbe- 
havior in  the  presence  of  a  court  amounting 
to  contempt  that  would  not,  ordinarily,  be 
said  to  obstruct  the  administration  of  justice. 
So  there  may  be  misbehavior,  not  in  the  im- 
mediate presence  of  the  court,  but  outside  of 
and  In  the  vicinity  of  the  building  in  which 
the  court  is  held,  which,  on  accoimt  of  its 
disorderly  character,  would  actually  interrupt 
the  court,  being  in  session,  in  the  conduct  of 
its  business,  and  consequently  obstruct  the 
administration  of  justice.  Flores,  we  have 
seen,  was  in  attendance  upon  the  court.  Id 
obedience  to  a  subpoena  commanding  him  to 
appear  as  a  witness  In  behalf  of  one  of  the 
parties  to  a  case  then  being  tried.  While  be 
was  so  in  attendance,  and  when  in  the  juiy- 
roora,  temporarily  used  as  a  witness-room, 
the  appellant  endeavored  to  deter  him  from 
testifying  in  favor  of  the  government,  in 
whose  behalf  he  had  been  summoned;  and,^ 
on  the  same  occasion,  and  while  the  witness^: 
was  in  the  hallway  of  the«court-room,  the  ap-* 
pellant  offered  him  money  not  to  testify 
against  Goujon,  the  defendant  in  that  case. 
Was  not  this  such  misbehavior  upon  the  part 
of  the  appellant  as  miide  him  liable,  under 
section  725,  to  fine  or  imprisonment,  at  the 
discretion  of  the  court?  This  question  can- 
not reasonably  receive  any  other  than  an  af- 
firmative answer.    The  jury-room  and  hall- 
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way  where  the  mfsbehavlor  oeenrred,  were 
parts  of  the  place  in  which  the  court  was  re- 
quired by  law  to  hold  its  sessions.  It  was 
held  in  Heard  v.  Pierce.  8  Cash.  338.  841, 
that  "the  grand  jury,  like  the  petit  jury,  is 
iin  appenda;;e  of  the  court,  acting  under  the 
authority  of  the  court,  and  the  witnesses 
aummoned  before  them  are  amenable  to  the 
court,  precisely  as  the  witnesses  testifying 
before  the  petit  jury  are  amenable  to  the 
court."  Bacon,  in  his  Essay  on  Judicature, 
aays:  "The  place  of  justice  is  an  hallowed 
place;  and  therefore  not  only  the  bench,  but 
the  foot-pace  and  precincts  and  purprise  there- 
of, ought  to  be  preserved  without  scandal  and 
corruption."  We  are  of  opinion  that,  within 
the  meaning  of  the  statute,  the  court,  at  least 
when  in  session,  is  present  in  every  part  of 
the  place  set  apart  for  its  own  use.  and  for 
the  use  of  its  officers,  jurors,  and  witnesses; 
and  misbehavior  anywhere  in  such  place  is 
misbehavior  in  the  presence  of  the  court 
It  is  true  that  the  mode  of  proceeding  for 
contempt  is  not  the  same  in  every  case  of 
such  misbehavior.  Where  the  contempt  is 
committed  directly  under  the  eye  or  within 
the  view  of  the  court,  it  may  proceed  "upon 
its  own  knowledge  of  the  facts,  and  punish 
the  offender,  without  further  proof  and  with- 
out issue  or  trial  in  any  form,"  (Ex  parte 
Terry.  128  U.  S.  289.  309,  ante,  77;)  where- 
as,  in  cases  of  misbehavior  of  which  the  judge 
cannot  liave  such  personal  knowledge,  and  is 
informed  thereof  only  by  the  confession  of 
the  party,  or  by  the  testimony  under  oath  of 
others,  the  proper  practice  is.  by  rule  or 
Other  process,  to  require  the  offender  to  ap- 
pear and  show  cause  why  he  should  not  be 
punished.  4  Bl.  Comm.  286.  But  this  dif- 
ference in  procedure  does  not  affect  the  ques- 
tion as  to  whether  particular  acts  do  not, 
within  the  meaning  of  the  statute,  constitute 
misbehavior  in  the  presence  of  the  court. 
^  If.  while  Flores  was  in  the  court-room,  wait- 
t-ingtobe  called  as  a  witness,  the  appellant 
•  had*  attempted  to  deter  him  from  testifying 
on  behalf  of  the  government,  or  had  there 
offered  him  money  not  to  testify  against 
Goujon,  it  could  not  be  doubted  tliat  he  would 
have  been  guilty  of  misbehavior  in  the  pres- 
ence of  the  court,  although  the  judge  might 
not  have  been  personally  cognizant  at  the 
time  of  what  occurred.  But  if  such  attempt 
and  offer  occurred  in  the  hallway  just  outside 
of  the  court-room,  or  in  the  witness-room, 
where  Flores  was  waiting,  in  obedience  to 
the  subpcena  served  upon  him,  or  pursuant 
to  the  order  of  tlie  court,  to  be  called  into  tiie 
court-room  as  a  witness,  must  it  be  said  that 
such  misbehavior  was  not  in  tlie  presence  of 
the  court?  Cleaily  not.  We  are  of  opinion 
that  the  conduct  of  the  appellant,  as  described 
in  the  Unal  order  of  the  district  court,  was 
misbehavior  in  its  presence,  for  which  he 
was  subject  to  be  punished  without  indict- 
ment, by  fine  or  imprisonment,  at  its  discre- 
tion, as  provided  in  section  725,  Rev.  St.  And 
this  view  renders  it  unnecessary  to  consider 
whether,  as  argued,  the  words  "so  near  there- 
to as  to  obstruct  the  administration  of  jus* 


tioe"  tafer  only  to  cases  of  mIsbehaTlor.  oat- 
side  (rf  the  court-room,  or  in  the  Ticinity  of 
the  court  building,  causing  such  open  or  vio* 
lent  disturbance  of  the  quiet  and  order  of  the 
court,  while  in  session,  as  to  actually  inter- 
rupt the  transaction  of  its  business. 

It  is.  however,  contended  that  the  proceed- 
ings in  the  district  court  were  insufficient  to 
give  that  court  jurisdiction  to  render  judg- 
ment. This  contention  is  based  mainly  upon 
the  refusal  of  the  court  to  require  service  of 
interrogatories  upon  the  appellant,  so  that,  in 
answering  them,  be  could  purge  himself  of 
the  contempt  charged.  The  court  could  have 
adopted  that  mode  of  trying  tlie  question  of 
contempt,  but  it  was  not  t>ound  to  do  so.  It 
could,  in  its  discretion,  adopt  such  mode  of 
determining  that  question  as  it  deemed  proper, 
provided  due  regard  was  had  to  the  essential 
rules  thatobtain  in  the  trial  of  matters  of  con- 
tempt. This  principle  is  illustrated  in  Ran- 
dall V.  Brigham,  7  Wall.  523.  540.  which  was 
an  action  for  damage  against  the  judge  of  a 
court  of  general  jurisdiction,  who  remoTedg 
the  plaintiff  from  his  office  as  an  attorney  atg 
law  on  account  ofmalpractice  and  gross  mis-* 
conduct  in  his  office.  One  of  his  contentions 
was  that  the  court  never  acquired  jurisdic- 
tion to  act  in  his  case,  because  no  formal  ao- 
cusation  was  madeagainst  him.  nor  any  state- 
ment of  the  grounds  of  complaint,  nor  a  for- 
mal citation  against  him  to  answer  them. 
The  court,  after  observing  that  the  informali- 
ties of  the  notice  did  not  tonch  the  question 
of  jurisdiction,  and  that  the  plaintiff  nndero 
stood  from  the  notice  received  the  nature  of 
the  charge  against  him,  said:  "He  was  af- 
forded ample  opportunity  to  explain  the 
transaction  and  vindicate  his  conduct.  He 
introduced  testimony  upon  the  matter,  and 
was  sworn  himself.  It  is  not  necessary  that 
proceedings  against  attorneys  for  malpnuv 
tice.  or  any  unprofessional  conduct,  should 
he  founded  upon  formal  allegations  against 
them.  Such  proceedings  are  often  instituted  * 
upon  information  developed  in  the  progress 
of  a  cause,  or  from  what  the  court  learns  of 
the  conduct  of  the  attorney  from  its  own  ob- 
servation. Sometimes  they  are  moved  by 
third  parties  upon  affidavit,  and  sometimes 
they  are  taken  by  the  court  upon  its  own  mo- 
tion. All  that  is  requisite  to  their  validity 
is  that,  when  not  taken  for  matters  occurring 
in  open  court,  in  the  presence  of  the  judges, 
notice  should  be  given  to  the  attorney  of  the 
charges  made,  and  opportunity  afforded  him 
for  expliination  and  defense.  The  manner  in 
which  the  proceedings  shall  be  conducted,  so 
that  it  be  without  oppression  or  unfairness, 
is  a  matter  of  judicial  regulation. "  So,  In  the 
present  case,  if  the  ap^iellant  was  entitled  of 
right  to  purge  himself,  under  oath,  of  thecon- 
tempt,  that  right  was  not  denied  to  him ;  for 
it  appears  from  the  proceedings  in  the  district 
court,  made  part  of  the  petition  for  Tiabeat 
corpus,  not  only  that  he  was  informed  of  the 
nature  of  tlie  charges  against  him  by  the  tes- 
timony of  Flores,  taken  clown  by  a  sworn 
stenographer  at  the  preliminary  examination, 
but  that  lie  was  present  at  the  bearing  of  the 
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soatempt,  vm  representea  bj  counsel,  testl- 
fled  under  oath  in  his  own  behalf,  and  bad 
fnli  opportunity  to  make  his  defense. 

Our  oonclaslon  is  that  the  district  court 
had  Jurisdiction  of  the  subject-matter,  and  of 
a  the  person,  and  that  irregularitips,  if  any, 
B  occurring  in  the  mere  conduct  of  the  case,  do 
•  not  affect*the  validity  of  its  final  order.    Its 
Jadgment,  so  far  as  it  involved  mere  errors, 
cannot  be  reviewed  in  this  collateral  proceed- 
ing, and  must  be  affirmed.    It  is  so  ordered. 


(i»i  tJ.  B.  sto)  _  ^    „ 

Bx  partt  CUDDT. 

(May  18, 1880.) 

1.  CoimMFT  —  JuBiSDionoir  —  FBBsimpnoic   nr 
Fayob  or. 

Bev.  St,  TT.  S.  I  73S,  gives  the  federal  courts 
power  to  pnnlah  as  contempts,  inter  alia,  "mls- 
Dehavlor  of  any  person  in  their  presence,  or  so 
near  thereto  as  to  obstruct  the  administration  of 
jnstloe."  On  ?Md)ea«  corpus,  the  record  of  peti- 
tioner's conviction  of  contempt  in  the  district 
oonrt  showed  that  on  dae  heanng  he  was  found 
guilty  of  attempting  to  corruptly  influenoe  a  ju- 
ror sworn  in  a  case  therein  pending;  but  both 
the  petition  and  the  record  were  silent  as  to  the 
parUcular  locality  where  such  attempt  was  com- 
mitted. Held,  toat  it  would  be  presumed,  in 
support  of  the  Judgment  thus  coUsterally  at- 
tacked, that  the  necessary  jnrlsdiotional  facts 
existed. 

%  Sakb. 

The  general  averment  in  the  petition  that  pe- 
titioner is  detained  in  violation  of  the  constitu- 
tion and  laws  of  the  United  States,  and  that  the 
district  court  had  no  jurisdiction  or  authority  to 
try  and  sentence  him,  is  merely  an  averment  of 
a  conclusion  of  law,  and  not  of  facts  which,  if 
proved,  would  rebut  the  presumption  in  support 
of  the  judgment. 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
California. 

This  is  an  appeal  from  a  final  judgment  In 
the  circuit  court  of  the  United  States  for  the 
Southern  district  of  California,  denying  an 
application  for  a  writ  of  habeas  corpus.  The 
appellant,  in  his  petition  for  the  writ,  repre- 
*•  aented  that  he  was  detained  and  imprisoned, 
S  contrary  to  the  constitution  and  laws  of  the 
*  ITnited  States,  under  and  by  virtue  of  a'war- 
lant  of  commitment  based  upon  a  pretended 
judgment  of  the  district  court  of  the  United 
States  for  the  Southern  district  of  California, 
adjudging  him  guilty  of  contempt  of  court, 
and  sentencing  him  to  six  months'  imprison- 
ment in  Jail.  The  petition  purports  to  set 
out  all  the  minutes,  records,  and  files  of  the 
oonrt  in  the  proceedings  for  contempt,  from 
which  it  appears  that  on  the  12th  day  of  Feb- 
mary,  1889,  the  case  of  U.  S.  v,  W.  More 
Young  coming  on  regularly  for  trial,  a  jury 
was  ordered  to  be  drawn  and  impaneled; 
that  the  names  of  12  jurors  were  regularly 
drawn  from  the  box,  and  they  were  sworn 
on  their  voir  dire;  that  among  the  names  so 
drawn  was  that  of  Robert  McGarvin,  who. 
being  ssked  upon  his  examination  if  he  had 
been  approached  or  spoken  to  by  any  one 
about  the  above  case,  replied  that  he  had 
been  approached  and  spoken  to  about  it  by 
the  appellant,  Cuddy;  that,  upon  the  testi- 
mony thus  adduced,  the  court  made  an  order 
directing  a  citation  to  be  issued  forthwith. 


tequiring  appellant  to  appear  before  tbe  court 
on  the  next  day,  to  show  cause  why  he  should 
not  be  punished  for  contempt;  and  that  such 
citation  was  accordingly  at  once  issued.  It 
further  appears  from  the  minutes  and  orders 
that  the  matter  of  contempt  came  on  for 
hearing  the  next  day,  the  appellant  appear- 
ing in  person  and  by  counsel;  that  an  excep- 
tion to  the  proceedings  was  taken  by  him, 
"a  general  denial  entered,  and  the  hearing 
was  proceeded  with;"  that  after  the  wit- 
nesses on  behalf  of  the  government  were  ex- 
amined the  appellant  moved  to  dismiss  the 
matter  of  contempt,  and  tbe  motion  was  de- 
nied; that  he  testified,  under  oath,  in  his 
own  behalf;  and  that  upon  the  conclusion  of 
all  tbe  testimony  the  matter  was  submitted. 
The  court  made  the  following  order:  "  Where- 
as, in  tbe  progress  of  the  trial  of  the  action 
of  tbe  United  States  of  America  v.  W.  More 
Young,  on  the  12th  day  of  February,  1889, 
npon  the  examination  of  the  term  trial  juror 
Robert  McGarvin  as  to  bis  qualification  to 
sit  as  a  trial  Juror  in  the  said  action,  the  said 
McGarvin  testified,  among  other  things,  in 
effect,  that  on  the  day  previous  he  was  ap- 
proached by  one  Thomas  J.  Cuddy,  with  thee* 
object  on  Cuddy's  part  to  infiuence  his  (Mo-|J 
Garvin's)  actions  as  a  juror  ia*the  said  case,  in* 
the  event  that  he  should  be  sworn  to  try  the 
said  action;  and  whereas,  from  the  testimony, 
this  court,  on  the  said  12th  day  of  February, 
1889,  entered  an  order  directing  the  said 
Thomas  3.  Cuddy  to  sliow  cause  before  tliis 
court,  at  the  court-room  thereof,  at  10  o'clock, 
on  the  13th  day  of  February,  1889,  why  he 
should  not  be  adjudged  guilty  of  a  contempt 
of  this  court;  and  whereas,  in  response  to 
the  said  citation,  said  Thomas  J.  Cuddy  did, 
on  the  said  13th  day  of  February,  1889,  ap- 
pear before  the  said  court;  and  whereas,  tes- 
timony was  then  and  there  introduced  in  re- 
spect to  the  matter,  both  for  and  against 
him, — ^the  court,  having  duly  considered  the 
testimony,  does  now  find  the  fact  to  be  that 
the  said  Thomas  J.  Cuddy  did,  upon  the  11th 
day  of  February,  1S89,  approach  the  said 
Bot>ert  McGarvin,  at  the  time  being  a  term 
trial  Juror  duly  impaneled  in  this  court,  with 
the  view  to  improperly  influence  the  said  Mo- 
Gar  vin's  action  in  the  case  of  the  United 
States  of  America  against  the  said  Young, 
in  the  event  the  said  McGarvin  should  be 
sworn  as  a  juror  in  said  action.  Now,  it  is 
here  adjudged  by  the  court  titat  the  said 
Thomas  J.  Cuddy  did  thereby  commit  a  con- 
tempt of  this  court,  fur  which  contempt  it  is 
now  here  ordered  and  adjudged  that  the  said 
Thomas  J.  Cuddy  be  imprisoned  in  the 
county  jail  of  the  county  of  Los  Angeles  for 
the  period  of  six  montlis  from  this  date,  and 
the  marshal  of  this  district  will  execute  this 
judgment  forthwith."  The  petition  for  the 
writ  sets  out  also  the  warrant  of  commit- 
ment, which  recites  that  the  appellant  "  was 
convicted  of  a  contempt  of  the  said  court, 
committed  on  the  11th  day  of  Fel)ruary,  1889, 
at  the  city  of  Los  Angeles,  county  of  Los 
Angeles,  state  of  California,  and  within  the 

jurisdictiou  of  said  court."    The  appelUnt, 
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In  hla  application  claims  "that  said  United 

States  district  court  had  no  Jurisdiction  or 

Ruthorlty  legally  to  try  and  sentence  bim  in 

^the  manner  and  form  above  stated:   (1)  For 

f  the  reason  that  the  matters  set  out  in  said 

•  judgment  do  not  constitute  any  contempt  of 
court  provided  for  by  section  725  of  the  Re- 
vised Statutes  of  the  United  States;  (2)  for 
the  reason  that  the  proceedings  in  said  court 
were  insufficient  to  give  the  court  jurisdic- 
tion to  proceed  to  judgment  in  said  matter; 
(8)  for  the  reason  that  said  judgment  is  void, 
because  not  based  or  founded  upon  any  pro- 
ceedings in  due  course  of  law."  This  is  the 
whole  case,  as  made  by  the  petition  for  the 
writ  of  habeas  corpus.  Although  the  testi- 
mony given  on  the  hearing  of  the  question 
of  contempt  was  taken  down  by  a  stenogra- 
pher, under  oath,  no  part  of  it,  except  the 
evidence  of  licGarvin ,  the  substance  of  which 
is  recited  in  the  above  order,  appears  in  the 
transcript. 

J.  A.  Anderson,  for  appellant.  8oh  Gen. 
Jeriki  and  Qeo.  J,  DenU,  Dist.  Atty.,  for  re- 
spondent. 

Mr.  Justice  Hablan,  after  stating  the 
facts  in  the  foregoing  language,  delivered 
the  opinion  of  the  court. 

We  are  unable  from  the  record  before  us 
to  say  that  the  circuit  court  erred  in  denying 
the  application  for  the  writ  of  habeasoorpus. 
The  statute  requires  the  application  for  a 
writ  of  habeas  corpus  to  set  forth  "the  facts 
concerning  the  detention  of  the  party  re- 
strained, in  whose  custody  he  is  detained, 
and  by  virtue  of  what  daim  or  authority,  if 
known."  Bev.St.  §754.  The  return  must 
specify  the  true  cause  of  detention,  and  the 
petitioner,  or  the  party  imprisoned,  "may 
deny  any  of  the  facts  set  forth  in  the  return, 
or  may  allege  any  other  facts  that  may  be 
material  in  the  case."  Such  denials  or  alle- 
gations must  be  under  oath,  and  amendments 
may  be  made,  with  leave  of  the  court,  "so 
that  thereby  the  material  facts  may  be  ascer- 
tained," and  the  matter  disposed  of  "as  law 
and  justice  require."  Id.  §§  757,  760,  761. 
The  present  application  does  show  in  whose 
custody,  and  by  virtue  of  what  authority,  the 
appellant  is  detained;  but  it  sets  forth  the 
facts  concerning  his  detention  so  far  only  as 
they  are  disclosed,  as  above,  by  the  minutes, 
flies,  and  records  of  the  district  court.  It  is 
stated  in  the  brief  of  appellant's  counsel,  and 
the  statement  was  repeated  at  the  bar,  that 
the  difference  between  the  Savin  Case,  ante, 
699,  (just  determined,)  and  the  present  case 
« Is  that  the  misbehavior  constituting  the  con- 
S  tempt  with  which  Savin  is  charged  occurred 

•  in  the'court  building  and  while  the  court  was 
in  session;  whereas,  the  misbehavior  with 
which  Cuddy  is  charged  did  not  occur  in  the 
court  building,  nor,  so  far  as  the  record  of 
the  district  court  shows,  while  the  court  was 
In  session.  It  was  assumed  in  argument 
that  under  no  view  of  the  facts  could  the 
misbehavior  of  Cuddy  be  deemed  to  have  oc- 
curred in  the  presence  of  the  court,  or  so 


near  thereto  as  to  obstruct  the  admfnlstn- 
tion  of  justice,  and  therefore  his  offense,  if 
punishable  at  all,  was  punishable  only  by 
Indictment.  But  both  the  petition  for  ?iabeas 
corpus  and  the  record  of  the  district  court 
are  silent  as  to  the  particular  locality  where 
the  appellant  approached  McGarvln,  with  a 
view  of  improperly  influencing  his  actions  in 
the  event  of  his  being  sworn  as  a  juror  in 
the  case  of  U.  S.  v.  Young.  That  which,  ac- 
cording to  the  finding  and  judgment,  the  ap- 
pellant did,  if  done  in  the  presence  of  the 
court, — that  is,  in  the  place  set  apart  for  the 
use  of  the  court,  its  officers,  jurors,  and  wit- 
nesses,— was  clearly  a  contempt,  punishable, 
as  provided  in  section  725  of  the  Bevised 
Statutes,  by  fine  or  imprisonment,  at  the  dis- 
cretion of  the  court,  and  without  indictment. 
Ex  parte  Savin,  ante,  699.  The  district  court 
possesses  superior  jurisdiction,  within  the 
meaning  of  the  familiar  rule  that  the  judg- 
ments of  courts  of  that  character  cannot  be 
assailed  collaterally,  except  upon  grounds 
that  impeach  their  jurisdiction.  In  Kempe's 
Lessee  v.  Kennedy,  5  Cranch,  173, 185,  Chief 
Justice  Marshall,  after  observing  that  the 
words  "inferior  court"  apply  to  courts  of 
special  and  limited  authority,  erected  on  such 
principles  that  their  proceedings  must  show 
jurisdiction,  said:  "The  courts  of  the  United 
States  are  all  of  limited  jurisdiction,  and 
their  proceedings  are  erroneous  if  the  juris- 
diction be  not  shown  upon  them .  Judgments 
rendered  in  such  cases  may  certainly  be  re- 
versed, but  this  court  is  not  prepared  to  say 
that  they  are  absolute  nullities,  which  may 
be  totally  disregarded."  In  McCormick  v. 
Sullivant,  10  Wheat.  192,  199,  where  the 
question  was  whether  a  decree  in  a  suit  in 
the  federal  district  court  of  Ohio,  which  did 
not  show  that  the  parties  were  citizens  of 
different  states,  was  coram  non  judice  and^ 
void,  the  court  said  that  the  reason  assigned* 
for  holding  that  decree  void  •"proceeds  upon* 
an  incorrect  view  of  the  character  and  juris- 
diction of  the  inferior  courts  of  the  United 
States.  They  are  all  of  limited  jurisdiction; 
but  they  are  not,  on  that  account,  inferior 
courts,  in  the  technical  sense  of  those  words, 
whose  judgments,  taken  alone,  are  to  be  dis- 
regarded. If  the  jurisdiction  be  not  alleged 
in  the  proceedings,  their  judgments  and  de- 
crees are  erroneous,  and  may,  upon  a  writ  of 
error  or  appeal,  be  reversed  for  that  cause. 
But  they  are  not  absolute  nullities."  And 
in  Galpin  v.  Page,  18  Wall.  350,  365,  the 
court  said:  "It  is  undoubtedly  true  that  a 
superior  court  of  general  jurisdiction,  pro- 
ceeding within  the  general  scope  of  its  pow- 
ers, is  presumed  to  act  rightly.  All  intend- 
ments of  law  in  such  cases  are  in  favor  of  its 
acts.  It  is  presumed  to  have  jurisdiction  to 
give  the  judgments  it  renders,  until  the  con- 
trary appears.  And  this  presumption  em- 
braces jurisdiction,  not  only  of  the  cause  or 
subject-matter  of  the  action  in  which  the 
judgment  is  given,  but  of  the  parties  also." 
The  general  rule  that,  unless  the  contrary 
appears  from  the  record,  a  cause  is  deemed 
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to  be  wltbont  the  Jnrlsdictlon  of  a  circuit  or 
district  court  of  the  United  States— their  ju- 
risdiction being  limited  by  the  constitution 
and  acts  of  congress — has  no  application 
where  the  judgments  of  such  courts  are  at- 
tacked collaterally.  Unless,  therefore,  the 
want  of  jurisdiction,  as  to  subject-matter  or 
parties,  appears  in  some  proper  form,  every 
intendment  must  be  made  in  support  of  the 
judgment  of  a  court  of  that  character.  The 
district  courts  of  the  United  States,  invested 
Trith  power  to  punish  without  indictment, 
and  by  fine  or  imprisonment,  at  their  discre- 
tion, contempts  of  their  authority,  are  none 
the  less  superior  courts  of  general  jurisdic- 
tion, because  the  statute  declares  that  such 
power  to  punish  contempts  "shall  not  be  con- 
strued" to  extend  to  any  cases  except  misbe- 
havior in  the  presence  of  the  court,  misbe- 
havior so  near  thereto  as  to  obstruct  the  ad- 
ministration of  justice,  and  disobedience  or 
resistance  to  its  lawful  writ,  process,  order, 
rule,  decree,  or  command.  Bisv.  St.  §  725. 
The  only  effect  of  this  limitation  is  to  narrow 
the  field  for  the  exercise  of  their  general 
■«  power,  as  courts  of  superior  jurisdiction,  to 
:JJ  punish  contempts  of  their  authority. 
-•  •  The  record  in  the  present  case  shows  that 
the  appellant  was  before  the  court;  that  tes- 
timony was  heard  in  respect  to  the  matter  of 
contempt;  and  that  the  appellant  testified  in 
his  own  behalf.  The  judgment  being  at- 
tacked collaterally,  and  the  record  disclosing 
a  case  of  contempt,  and  not  showing  one  be- 
yond the  jurisdiction  of  the  court,  it  must  he 
presumed,  in  this  proceeding,  that  the  evi- 
dence made  a  case  within  its  jurisdiction  to 
punish  in  the  mode  pursued  here.  We  do 
not  mean  to  say  that  this  presumption  as  to 
Jnrisdictlonal  facts,  about  which  the  record  is 
silent,  may  not  be  overcome  by  evidence. 
On  the  contrary,  if  the  appellant  had  alleged 
such  facts  as  indicated  that  the  misbehavior 
with  which  he  was  charged  was  not  such  as, 
under  section  725  of  the  Be  vised  Statutes, 
made  him  liable  to  fine  or  imprisonment,  at 
the  discretion  of  the  court,  he  would  have 
been  entitled  to  the  writ,  and,  upon  proving 
such  facts,  to  have  been  discharged.  Such 
evidence  would  not  have  contradicted  the  rec- 
ord. But  he  made  no  such  allegation  in  his 
application,  and,  so  far  as  the  record  shows, 
no  such  proof.  The  general  averment  in  the 
petition,  that  he  was  detained  in  violation 
of  the  constitution  and  laws  of  the  United 
States,  and  that  the  district  court  had  no  ju- 
risdiction or  authority  to  try  and  sentence 
bim,  in  the  manner  and  form  above  stated, 
is  an  averment  of  a  conclusion  of  law,  and 
not  of  facts,  that  would,  if  found  to  exist, 
displace  the  presumption  the  law  makes  in 
support  of  the  judgment.  As  it  was  neitlier 
alleged  nor  proved  that  the  contempt  which 
the  appellant  was  adjudged,  upon  notice  and 
bearing,  to  have  committed,  was  not  com- 
mitted in  the  presence  of  the  court,  and  as  his 
misbehavior,  if  it  occurred  in  its  presence, 
made  him  liable  to  fine  or  imprisonment,  at 
the  discretion  of  the  court,  it  must  be  held 
V.9S.0. — 45 


that  the  want  of  jtirlsdiction  Is  not  affirm- 
atively shown ;  consequently,  that  it  does  not 
appear  that  error  was  committed  in  refusing 
the  writ.    Whether  the  attempt  to  influence 
the  conduct  of  the  term  trial  juror  McGarvin 
was  or  was  not,  within  the  meaning  of  the 
statute,  misbehavior  so  near  to  the  court  "as 
to  obstruct  the  administration  of  jnsticet" 
however  distant  from  the  court  building  mayi. 
have  been  the  place  where  the  appellant  met§ 
'him,  is  a  question  upon  which  it  is  not  neo-* 
essary  to  express  an  opinion.    For  the  reap 
sons  stated,  the  judgment  below  is  affirmed. 


~^^  (lU  U.  8.  40) 

Tebbt  et  uaf.  9.  Shabon.* 
(May  18, 1889.) 

1.  AFFlEiLl.ABI.B  ORDBBS — ObSBB  O*  REVIVOB. 

An  order  reviving  a  suit  in  the  name  of  one 
as  executor  of  the  deceased  plaintiff  for  whom 
a  decree  was  rendered,  and  Investing  the  snbi 
Btituted  plaintiff  with  ail  the  rights  of  the  orig- 
inal plaintiff  to  enforce  the  decree,  is  appealable. 

2.  Bbyiyai.  07  AoTio:;s— Dbath  or  P.ibtt. 

But  where  the  validity  of  the  appointment  of 
the  substituted  plaintiff,  as  executor  of  the  de- 
ceased plaintiff,  is  notquestioned,  no  objection  is 
raised  that  some  one  else  is  the  proper  person  la 
whose  name  the  suit  should  be  revived,  and  de 
fendant  has  not  complied  with  the  original  de- 
cree, the  order  of  renvor  will  be  affirmed. 
8.  Apfkai>— Rsynw. 

The  Jurisdiction  of  the  court  In  the  original 
suit,  to  reader  the  original  decree,  is  not  re- 
viewable on  appeal  from  the  order  of  revivor. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Korthern  district  of  C^liforo 
nia. 

8.  Shellabarger,  and  /.  Jf.  Wilson,  for 
appellants.  H.  B.  Davit  and  8.H£.  Wilson, 
for  appellee. 

MiLiiEB,  J.  This  an  appeal  from  the  cir- 
cuit court  of  the  United  States  for  the  North- 
era  district  of  California,  and  is  now  be- 
fore us  upon  a  motion  on  the  part  of  the  ap- 
pellee to  dismiss  the  appeal  or  to  afiSrm  the 
decree  below.  The  appeal,  which  was  the 
subject  of  this  dual  motion,  is  from  an  order 
of  the  circuit  couit  reviving  a  suit  in  equity 
after  a  final  decree  in  the  case  had  l>een 
made,  and  after  the  death  of  William  Sharon,  j 
the  plaintiff  in  that  suit.  Sharon'died  after* 
the  case  bad  been  submitted  to  the  court, 
but  before  its  decision,  and  the  court,  finding 
in  his  favor,  ordered  the  decree  to  be  entered 
nunc  pro  tunc,  as  of  the  date  of  submission. 
The  object  of  the  original  suit  was  to  have  a 
decree,  declaring  the  nullity  and  invalidity 
of  a  certain  instrument  in  writing  purport- 
ing to  be  a  declaration  of  marriage  between 
the  complainant,  William  Sharon,  and  Sarah 
Althea  Hill,  the  defendant.  The  decree 
which  Was  rendered  in  that  case  declared 
that  said  instrument  was  false,  fabricated, 
forged,  fraudulent,  and  utterly  null  and 
void,  and  directed  that  it  be  canceled  and 
set  aside.  It  further  decreed  that,  upon  20 
days'  notice  of  the  decree  to  the  respondent, 
or  to  her  solicitors,  the  instrument  be  deliv* 
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ered  by  the  respondent  to.  and  deposited  with, 
the  clerk  of  court  to  be  indorsed  "Cancelled;" 
and  the  defendant  was  perpetually  enjoined 
from  alleging  its  genuineness  or  validity,  or 
making  any  use  of  the  same  in  evidence  or 
otherwise  to  support  any  right  or  claim  un- 
der it.  The  decree  itself  was  rendered  on 
November  23,  1885,  and  was  entered  as  of 
September  29tb  of  that  year,  the  dale  of  sub- 
mission. On  March  12,  1888,  Frederick  W. 
Sharon,  as  executor  of  William  Sharon,  de- 
ceased, filed  his  bill  of  revivor  in  the  cause, 
setting  forth  the  fact  of  the  death  of  William 
Sharon,  and  that  he  left  a  will,  which  was 
duly  probated,  and  on  which  letters  testa- 
mentary had  issued  to  him  as  executor;  that 
the  so-called  declaration  of  marriage  htid  not 
been  delivered  for  cancellation,  as  ordered 
by  the  decree;  and  that  the  plaintiS  feared 
the  defendant  would  cliilm  and  seek  to  en- 
force property  rights  as  the  wife  of  William 
Sharon,  by  virtue  of  said  written  declara- 
tion of  marriage.  The  bill  of  revivor  fur- 
ther stated  that  on  January  7,  1885.  the  de- 
fendant Sarah  Althea  Hill  had  intermarried 
with  David  S.  Terry,  and  he  was  according- 
ly made  a  defendant  with  her  to  the  bill  uf 
revivor.  It  prayed,  therefore,  that  the  suit 
might  be  revived  in  his  name  as  executor, 
and  that  the  defendants  be  required  to  show 
cause  why  the  original  suit  and  proceedings 
should  not  stand  revived  against  them.  To 
this  bill  of  revivor,  the  defendants  interposed 
^  a  demurrer,  which  stated,  among  other 
*  things,  that  the  court  had  no  jurisdiction  of 
the  subject-matter  of  the  suit,  and  no  juris- 
diction  to  grant  the  relief  prayed  for  in  the 
bill,  or  any  part  thereof,  and  that  the  bill  did 
not  contain  any  matter  of  equity  wliereon 
the  court  could  ground  any  decree  or  give  to 
the  plaintiff  any  relief  against  the  defendants, 
or  either  of  them.  The  circuit  court  entered 
an  order  overruling  the  demurrer,  and  reviv- 
ing the  suit  in  the  name  of  Frederick  W. 
Sharon,  as  executor  of  William  Sharon,  and 
against  Sarah  Althea  Terry  and  David  S. 
Terry,  her  husband,  and  ordering  that  the 
executor  have  the  full  benefit,  rights,  and 
protection  of  the  decree,  and  full  power  to 
enforce  the  same  against  the  defendants,  and 
each  of  tbem,  in  all  particulars.  36  Fed. 
Rep.  337.    It  is   from    this  order  that  the 


S  present  appeal  is  taken. 
*   •  The  motion  to  di 


dismiss  the  appeal  is  based 
upon  the  proposition  that  the  order  reviv- 
ing the  suit  is  not  such  a  final  order  or  de- 
cree as  can  be  brought  to  this  court  for  re- 
view. The  principal  argument  on  that  sub- 
ject is  that,  like  the  proceedings  subsequent 
to  a  judgment  at  law  for  its  enforcement  by 
execution  or  otherwise,  it  is  merely  ancillary 
to  the  original  decree,  and  a  mode  of  carry- 
ing it  into  eilect.  But  we  are  not  satisfied 
that  this  is  a  sound  argument,  and  if  the  case 
before  us  rested  alone  upon  the  question  of 
dismissing  the  appeal,  or  overruling  the  mo- 
tion to  do  so,  we  should  feel  compelled  to 
overrule  the  motion.  'The  idea  cannot  be 
sustained  that  when  a  judgment  or  decree  is 


rendered  against  a  defendant,  and  It  rema!n» 
wholly  unexecuted,  anybody,  without  any 
right,  authority,  or  interest  in  the  matter, 
can  come  in.  and,  by  filing  a  bill  of  revivor, 
or  by  making  a  motion,  have  himself  substi- 
tuted for  the  plaintifT,  who  has  deceased, 
with  all  the  rights  which  that  plaintiS 
would  have  had  to  enforce  the  judgment  or 
decree.  Two  questions  must  always  present 
themselves  in  such  a  case,  or,  at  least,  may 
be  presented, — the  one  is  whether  the  decree- 
is  in  condition  that  any  further  action  can 
be  had.  or  any  right  asserted  under  it  by 
those  who  succeed  the  plaintiH  as  heirs,  dev- 
isees, executore,  or  otherwise;  and  the  other 
is  whether  the  party  who  thus  asserts  the- 
right  to  the  benefit  of  the  decree  is  entitled 
to  such  right,  and  is  by  law  the  person  who 
can  claim  its  enforcement,  or  should,  in  any 
action  or  matter  arising  out  of  the  decree, 
represent  the  rights  of  the  original  plaintiff. 
Both  of  these  questions  are  matters  wbidi 
interest  the  defendant  in  the  original  decreet 
and  in  regard  to  which  he  must  have  a  right 
to  a  hearing  before  the  circuitcourt;  and  the- 
order  of  the  circuit  court  on  that  subject  is 
80  far  final,  and  may  so  far  affect  the  riglits 
of  the  defendant,  that  we  think  he  is  entitled 
to  an  appeal  from  such  an  order,  if.  in  other- 
respects,  it  is  one  within  the  jurisdiction  of 
the  supreme  court.  If  the  defendant  had  not 
this  right  of  resistance,  he  might  be  harassed 
by  suite  to  revive  the  judgment  by  any  num- 
ber of  parties  claiming  in  different  or  oppos- 
ing rights,  and  he  surely  must  have  some 
power  to  protect  himself  from  this;  and  tbe- 
order  which  the  court  makes  in  such  a  case 
is  so  essentially  decisive  and  important  that 
we  do  not  doubt  that  it  is  appealable.  The- 
motion,  therefore,  to  dismiss  the  appeal  mast 
be  overruled. 

Turning  to  the  alternative  branch  of  tliis- 
motion,  which  claims  that  the  order  of  the 
court,  reviving  the  suit  in  the  name  of  Fred- 
erick W.  Sharon,  executor,  should  be  af- 
firmed because  the  appe<il  is  frivolous  and 
unwarranted  by  the  facts  of  the  case,  we 
think  it  should  be  granted.  This  order  does 
no  more  than  place  before  the  court  in  con- 
nection with  the  case  a  person  occupying  the»^ 
position  of  plaintiff  in  that  suit  in'the  place* 
of  the  deceased  complainant,  with  such  au- 
Ihority  to  avail  himself  of  all  the  rights  de- 
termined in  favor  of  Sharon  by  the  original 
decree  as  may  be  essential  to  the  protection 
of  the  estate  of  Sharon,  or  the  interests  of  bis 
heirs  or  devisees,  as  they  may  be  affected  by 
that  decree.  That  some  one  should  be  suly> 
stituted  in  the  place  of  Sharon,  the  complain- 
ant in  that  suit,  who  should  be  able  to  ob- 
tain the  fruits  of  that  litigation  for  the  bene- 
fit of  those  who  may  be  entitled  to  them,  is- 
so  much  a  matter  of  course  that  it  is  difiicult 
to  conceive  of  a  reason  why  such  a  substi- 
tution, through  a  bill  of  revivor,  the  usual 
proceeding  in  chancery  cases,  should  not  be- 
had.  If  any  objection  had  been  made  to  the- 
character  in  which  Frederick  W.  Sharon- 
asked  to  be  made  the  representative  of  his- 
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fktber,  to  his  fltneas  for  the  place,  or  that 
some  one  else  was  the  proper  person  in  whose 
name  the  suit  should  be  revived,  there  might 
be  some  ground  for  a  full  bearing  on  the 
merits  of  the  order.  But  no  uttempt  is  made 
to  dispute  the  will  of  'William  Sharon,  the 
disposition  which  it  makes  of  his  property  or 
rights,  or  the  validity  of  the  appointment  of 
Frederick  W.  Sharon,  as  executor  of  that 
will.  There  is  no  pretense,  and  there  was  no 
effort  to  show  in  the  court  below,  that  if  the 
suit  should  be  revived  at  all  in  the  name  of 
any  person  whatever,  Frederick  W.  Sharon 
was  not  that  person. 

The  broad  ground  taken,  the  only  one  wor- 
thy of  consideration,  and  the  one  argued  with 
great  earnestness  in  the  brief  of  counsel  for 
appellants,  is  that  the  court  which  rendered 
the  original  decree  was  without  jurisdiction; 
and  that  on  the  motion  to  revive  that  ques- 
tion should  be  considered;  and,  if  the  court 
was  without  jurisdiction  in  the  original  case. 
It  can  have  no  jurisdiction  to  appoint  an  ex- 
ecutor. This  matter  is  very  fully  argued  in 
the  briefs  of  counsel,  and  it  is  the  only  point 
made  in  opposition  to  the  motion  to  af&rm 
the  judgment  below.  We  have  given  it  full 
consideration,  and  because  it  is  the  only  point, 
and  because  it  has  been  fully  and  ably  ar- 
gued, we  have  the  less  reluctance  in  passing 
in  this  mode  upon  the  merits  of  the  order  re- 
viving tlie  suit.  We  are  satisfied  that  a  later, 
and  even  more  full,  oral  argument  would 
throw  no  additional  light  upon  the  subject 
we  are  called  upon  to  consider.  *  It  would  be 
-a  very  anomolous  proceeding  for  this  court 
now,  on  the  mere  review  of  the  order  reviv- 
ing the  suit  and  appointing  a  new  party  to 
conduct  it  on  the  part  of  the  plaintiff,  to  go 
back  and  decide  upon  the  whole  question 
which  was  passed  upon  by  the  circuit  court 
in  the  original  decree.  That  decree  was  open 
'to  appeal  when  it  wiis  rendered.  If  tlie  de- 
fendant. Hill,  was  dissatisfied  with  it,  or  be- 
lieved It  was  erroneous,  or  made  without  ju- 
risdiction, she  had  the  right  to  appeal  to  this 
court.  It  was  not  only  open  to  her,  but  it 
was  the  proper  remedy  if  she  desired  to  test 
it  further.  The  order  substituting  the  ex- 
ecutor as  plaintiff  in  that  suit  grants  no  new 
rights,  does  not  enlarge  that  decree,  and  does 
not  change  its  status,  its  construction,  or  its 
validity.  All  the  rights  which  she  would 
have  had  against  William  Sharon,  the  plain- 
tiff in  that  suit,  she  has  against  Frederick 
W.  Sharon,  who  is  substituted  for  him  in  the 
-case.  It  would  be  productive  of  innumera- 
ble evils  and  delays  if,  on  this  proceeding  to 
supply  the  defect  in  the  original  suit  arising 
out  of  the  death  of  the  plaintiff,  everything 
that  had  been  done  in  that  suit,  although 
there  was  a  final  decree  in  the  case,  should 
be  reconsidered  and  become  the  subject  of  re- 
newed litigation. 

If  the  jurisdiction  of  the  circuit  court  in 
-the  original  suit  were  in  any  respect  open  to 
question  on  this  appeal  or  on  tliis  motion,  we 
think  that  the  record  below  presents  so  much 
•of  the  elements  of  jurisdiction  as  to  need  no 


farther  inquiry  In  that  dh%ctIon  In  this  pro- 
ceeding. It  appears  by  the  record  tliatSnar* 
on,  the  plaintiff  in  that  suit,  describes  him> 
self  as  a  citizen  of  the  state  of  Nevada,  and 
the  defendant  Hill  as  a  citizen  of  the  state  of 
California.  This  is  sufficient  to  have  given 
jurisdiction  of  the  parties,  and  the  object  of 
the  suit,  the  cancellation  of  a  forged  instru- 
ment, is  one  of  the  common  heads  of  equity 
jurisdiction.  A  general  demurrer  was  filed 
to  the  bill,  which  the  circuit  court  overruled. 
The  defendant  then  pleaded  in  abatement 
that  she  had  brought  an  action  against  the 
plaintiff  in  the  state  court  of  California, 
which  she  alleged  involved  the  same  matter 
as  that  on  which  Sharon's  bill  against  her 
was  founded.  She  also,  as  a  further  prop- 
osition in  that  plea,  alleged  that  Sharon,  theaj 
plaintiff,  was  not  a*citizen  of  the  state  of* 
Nevada,  but  was  a  citizen  of  the  state  of  Cal- 
ifornia. This  plea,  in  both  its  branches,  was 
denied  by  Sharon,  and,  on  a  hearing,  it  was 
held  to  be  bad  and  overruled,  as  the  court 
said  in  its  decision,  because  no  testimony  was 
taken  to  support  it.  Thus  it  appears  that 
this  matter  of  the  jurisdiction  of  the  circuit 
court  was  pleaded  and  relied  on  in  that  suit, 
and  the  court  overruled  it. 

We  have  not  made  this  reference  to  the 
proceedings  in  the  court  below  with  a  view 
of  reconsidering  the  soundness  of  those  de- 
cisions. It  is  sulficlent  to  say  that,  as  pre- 
sented to  us,  it  is  at  least  &  prima  fade  case 
of  jurisdiction  as  between  the  parties,  and 
that  the  question  of  the  soundness  and  cor- 
rectness of  the  decision  of  that  court  on  the 
merits  cannot  be  inquired  into  in  the  present 
proceeding.  Let  us  suppose  for  a  moment 
that  the  circuit  court  was  at  liberty  to  make 
an  order  reviving  this  decree  in  the  name  of 
a  proper  person,  and  it  had  refused  to  do  so. 
Whatever  injury  had  been  committed  by  the 
circuit  court  against  Mr.  Sharon  could  not, 
on  the  theory  of  the  appellants,  be  reviewed 
In  this  court,  because  there  would  be  no  par- 
ty to  take  an  appeal,  and  even  the  error  of 
the  court,  in  holding  that  it  had  no  jurisdic- 
tion, could  not  be  reviewed  for  want  of  some- 
body to  do  80.  Especially  would  this  be  so 
if  the  doctrine  insisted  on  by  the  appellee  be 
sound,  that  the  order  is  not  an  appealable 
order.  On  the  other  hand,  let  it  be  supposed 
that  the  defendant.  Hill,  in  that  suit  desired 
to  take  an  appeal,  as  she  bad  a  right  to  do, 
from  the  decree  against  her;  she  could  only 
take  such  an  appeal  and  prosecute  it  by  re- 
viving the  suit  against  some  party  who  must 
represent  the  Sharon  i  nterest.  The  objection 
that  the  original  suit  and  decree  were  with- 
out jurisdiction  would  be  as  valid  against  an 
application  by  Miss  Hill  to  have  some  one 
substituted  as  plaintiff,  in  order  that  she 
might  take  an  appeal,  as  it  can  be  in  the  case 
of  the  present  application  by  the  plaintiff  be- 
low. It  is,  we  think,  too  clear  for  any  se- 
rious argument  that  the  representatives  of 
Sharon  had  a  right  to  supply  the  defect  in 
the  suit,  created  by  the  death  of  the  plaintiff, 
by  a  bill  of  revivor,  substituting  a  party  la  - 
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*  the  place  of  Sharon.  *  It  la  averred  In  this 
bin  of  revivor  that  the  decree  has  not  been 
complied  with-  by  the  defendant  Hill;  that 
she  has  not  delivered  up  the  instrument  to 
be  canceled;  and  that  she  is  using  it  in  other 
ways  to  the  prejudice  of  Sharon's  estate,  and 
that  of  his  devisees.  Somebody  capable  of 
patting  the  decree  into  effect  in  those  par- 
ticulars is  essential  to  its  utility  and  to  its 
execution. 

We  have  not  been  able  to  find  any  prece- 
dent exactly  representing  the  case  before  us. 
The  ingenuity  of  counsel  has  been  unable  to 
supply  us  with  any;  but  we  think  the  decree 
of  the  court  below,  reviving  the  suit  In  the 
name  of  Frederick  W.  Sharon,  is  so  clearly 
right  that  we  feel  bound  to  affirm  that  decree 
on  this  motion;  and  it  is  so  ordered. 

Mr.  Justice  Field  took  no  part  in  the  de- 
dsion  of  this  case. 


(m  U.  8.  221) 


Sx  parte  Pabeeb. 
(Hay  18, 1889.) 


t.  AppaAi/— KonoB. 

Act  Wash.  T.  Nov.  98, 1883,  provides  «hat  any 
one  desiring  to  remove  a  oaose  from  the  dis- 
trict court  "may  give  notice  in  open  court,  or  at 
chambers,  that  ne  appeals  such  cause  to  tue  sn- 
prem«  court, "and  that  "such  notice  shall,  by 
order  of  the  court  or  judg^e  having  jurisdiction 
of  the  cause,  be  entered  in  the  journal  of  said 
court,  and  no  other  service  or  notice  shall  be  re- 
quired. "  Held,  that  Code  Wash.  T.  i  2140.  pro- 
viding that  when  a  party  to  an  action  has  ap- 
peared in  the  same  ne  shall  be  entitled  to  at 
least  three  days'  written  notice  of  any  applica- 
tion to  be  made  therein,  does  not  apply  to  a  no- 
tice of  appeal  grlven  in  accordance  wita  the  act 
of  1888,  within  the  time  allowed  by  law,  as  the 
allowance  of  such  appeal  Is  of  course. 
8.  Bau. 

It  is  no  objection  to  the  notice  of  appeal  that 
it  was  given  at  the  chambers  of  the  teial  judge 
while  he  was  without  the  territorial  limits  of 
his  district,  at  the  place  where  the  supreme 
court,  of  which  he  was  a  member,  and  which  he 
was  attending,  was  in  session. 
8.  Mandamus— To  Coubt. 

When  the  supreme  court  of  the  territory  has 
dismissed  the  appeal  because  of  failure  to  give 
notioe  to  the  adverse  party  as  required  by  sec- 
tion 2140  of  the  Code,  mandamut  will  lie  to 
compel  Its  reinstatement. 
4.  Sams. 

It  is  no  objection  to  the  Issuance  of  mandamus 
tor  such  cause  that  the  personnel  of  the  su- 

Sreme  court  has  changed  since  the  appeal  was 
Ismissed,  though   the  writ  in  such  cases  is 
usually  directed  to  the  judges  by  name. 

On  application  for  mandamus. 
John  H.  Mitchell,  for  petitioner.     W.  W. 
Upton,  C.  B.  Upton,  John  B.  Alien,  and  B. 
g£.  Bharpstein,  for  respondents. 

*  Field,  J.  'This  is  an  application  for  a 
writ  of  mandamus,  to  the  supreme  court  of 
Washington  Territory  to  reinstate  an  appeal 
to  that  court  from  a  Judgment  of  the  district 
oottrt  of  the  First  judicial  district  of  the  ter- 
ritory, dismissed  for  alleged  irregularity  in 
taking  it.  The  case  is  before  us  on  a  return 
of  the  supreme  court  to  our  rule.    The  mate- 


rial facts  upon  which  the  application  Is 
made,  condensed  from  the  statement  con- 
tained in  the  record  and  briefs  of  counsel, 
are  as  follows:  In  May,  1884,  the  petitioner, 
noUon  Parker,  commenced  an  action  in  the 
district  court  of  the  First  judicial  district 
of  Washington  Territory  against  George 
D' Acres,  to  recover  possession  of  certain  t&hX 
property  situated  in  the  county  of  Walla 
Walla,  in  the  territory,  and  demanding  also 
in  his  complaint  $22,500  as  the  value  of  the 
rents  and  profits  of  the  property  while  un- 
lawfully detained  from  him.  The  defendant 
appeared  and  answered  the  complaint,  deny- 
ing generally  its  allegations,  and  setting  up 
that  he  had  purchased  the  premises  at  a  ju- 
dicial sale  had  on  a  judgment  rendered  in  an 
action  between  other  parties  in  that  court, 
and  had  made  permanent  improvements 
thereon  to  the  value  of  $6,000.  The  plaintiff 
replied  to  the  answer  denying  its  allegations. 
On  the  trial  which  followed,  the  defendant, 
under  the  instructions  of  the  court,  obtained 
a  verdict  of  the  jury,  upon  which  judgment 
was  entered  in  his  favor  on  the  14th  of  Feb- 
ruary. 1885.  Soon  afterwards,  and  during 
the  same  month,  an  appeal  from  the  judg- 
ment was  taken  by  the  plaintiff  to  the  su- 
preme court  of  the  territory,  which,  on  the 
14th  of  July  following,  was  dismissed  be- 
cause no  assignment  of  errors  had  been  filed 
with  the  clerk  of  the  district  court  and  served 
on  the  adverse  party  or  his  attorney  within 
20  days  after  entry  of  notice  of  appeal  in  the 
journal  of  the  district  court,  as  required  by 
its  rules.  7  Pac.  Rep.  862.  By  the  law  of 
the  territory  a  party  against  whom  a  judg- 
ment is  rendered  is  allowed  six  months  to 
appeal  from  it  In  this  case  the  time  to  ap- 
peal extended  to  August  14,  1885.  Accord-^ 
ingly,  on  the  27th  of  July,  1885,  the  plain-^. 
tiff  gave  another>notice  of  appeal,  by  writ  of* 
error,  to  the  supreme  court  of  the  territory, 
from  the  judgment,  at  the  chambers  of  the 
judge  of  the  district  court,  and  requested 
that  the  notice  be  entered  upon  the  journal 
of  the  court,  and  it  was  thereupon  ordered 
that  the  notice  of  appeal  be  thus  entered,  and 
that  the  appeal  be  allowed.  This  proceeding 
was  had  at  the  chambers  of  the  district 
judge  while  he  was  at  Olympia,  attending . 
the  supreme  court  of  the  territory,  he  Iieing 
one  of  its  members.  Olympia  is  without  the 
territorial  limits  of  the  district  of  which  be 
was  judge.  The  important  sections  of  the 
act  of  the  territory  of  November  23, 1883, 
under  which  the  appeal  was  taken,  are  as 
follows:  "An  act  in  relation  to  the  removal 
of  causes  to  the  supreme  court.  Section  1. 
Be  it  enacted  by  the  legislative  assembly  of 
Washington  Territory,  that  any  person  de- 
siring to  remove  a  cause  from  any  district 
court  of  Washington  Territory  may  do  so, 
either  in  person  or  by  his  attorney  of  record, 
and  in  the  following  manner:  Such  person 
or  attorney  may  give  notice  in  open  court  or 
at  chambers  that  he  appeals  such  cause  to  the 
supreme  court  of  the  territory.  Such  notice 
shall,  by  order  of  the  court,  or  judge  having 
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jurisdiction  of  the  cause,  be  entered  in  the 
Journal  of  such  court,  and  no  other  service  or 
notice  of  process  shall  be  required ;  and  there- 
upon the  clerk  of  such  court  shall  make  and 
certifj  a  full  and  complete  transcript  of  said 
cause,  including  the  journal  entries  there- 
unto appertaining,  and  cause  such  transcript 
to  be  filed  with  the  clerk  of  the  supreme 
court  within  the  time  allowed  by  law ;  and 
thereupon  the  supreme  court  shall  have  com- 
plete and  perfect  jurisdiction  of  such  cause. 
Sec.  2.  That  the  supreme  court  shall  hear 
and  determine  all  causes  removed  thereto,  in 
the  manner  hereinbefore  provided,  upon  the 
merits  thereof,  disregarding    all  tecbnlcal- 

*  Ities."    "Sec.  5.  The  notice  of  appeal  here- 
S  inbefore  provided  for  maj  be  given  at  any 

*  time  within  six  months  after  the*rendition 
of  the  judgment,  order,  or  decision  intended 
to  be  removed  to  the  supreme  court  Sec.  6. 
All  acts  and  parts  of  acts,  so  far  as  they  con- 
flict herewith,  are  hereby  repealed.     Ap- 

Sroved  November  23,  1888."  SubsequenUy 
lie  defendant  moved  to  dismiss  this  second 
appeal,  and  at  the  January  term  of  the  su- 
preme court  of  1887  it  was  dismissed  on  the 
ground  that  the  notice  of  appeal,  not  be- 
ing given  in  open  court,  and  being  in  its 
nature  an  application  for  an  order  allowing 
the  appeal,  was  entertained  by  the  judge 
without  the  preliminary  notice  to  the  adverse 

rirty,  prescribed  by  section  2140  of  the  Code. 
Wash.  T.  12,  IS  Fac.  Bep.  903.  That  section, 
so  far  as  it  relates  to  this  matter,  is  as  follows: 
"  Sec.  2140.  When  a  party  to  an  action  has  ap- 
peared in  the  same  he  shall  be  entitled  to  at 
least  three  days'  notice  of  any  trial,  hearing, 
motion,  or  application  to  be  had  or  made  there- 
in, before  any  judge  at  chambers ;  which  shall 
be  in  writing,  setting  forth  the  nature  of  the 
motion  or  application,  and  the  grounds 
thereof,  and  specifying  the  time  and  place 
where  the  same  will  be  made,  and  which 
may  be  served  on  the  adverse  party  or  his  at- 
torney." It  would  appear  from  the  state- 
ments of  counsel  that  on  the  argument  of 
the  motion  to  dismiss  the  appeal  it  was  also 
contended  that  the  district  judge  of  the  First 
Judicial  district  had  no  jurisdiction  to  heiir 
the  application  for  an  appeal  at  chambers 
without  the  territorial  limits  of  his  district; 
and  that  position  is  also  taken  here.  We 
are  of  opinion  that  neither  the  objection  that 
no  notice  of  application  for  the  appeal  was 
given,  nor  that  the  judge,  in  acting  witliout 
the  territorial  limits  of  iiis  district,  was  with- 
out jurisdiction  in  the  matter,  is  tenable. 

1.  The  act  of  the  territory  of  November  23, 
1883,  in  providing  for  a  new  mode,  different 
from  wliat  previously  existed,  by  which  cases 
can  be  removed  from  the  district  court  to  the 
supreme  court  of  the  territory,  declares  that 
notice  of  appeal  may  be  given  in  open  court 

§or  at  cliambers;  that  such  notice  shall,  by  or- 
der of  the  court  or  judge  having  jurisdiction, 

*  be*entered  on  the  journal  of  the  court;  and 
that  no  other  service  or  notice  shall  be  re- 
quired. This  language  is  inconsistent  with 
any  requirement  ttiat  notice  to  the  opposite 


party  shall  be  given  that  the  party  desirous 
of  appealing  intends  to  give  notice  of  an  ap- 
peal. The  nature  of  the  proceeding  is  such 
that  no  notice  of  it  is  required  before  appli- 
cation is  made  to  the  judge.  When  an  ap- 
peal is  taken,  notice  of  the  fact  is  usually 
given  to  the  opposite  party,  or  a  citation  is 
served  on  him.  The  act  of  the  territory, 
however,  renders  the  entry  upon  the  journal 
sufficient  notice  to  all  parties.  Section  2140  of 
the  Code  can  have  no  proper  application  to  or- 
ders which  are  granted  of  course,  as  being 
matters  of  right,  but  only  to  those  matters 
which  may  lie  contested  and  refused.  An  ap- 
peal from  a  district  court  to  the  supreme  court 
of  the  territory  within  the  six  montlis  al- 
lowed by  law  was  not  a  matter  which  could 
be  refused  at  the  discretion  of  the  district 
judge  or  court.  Bights  under  our  system  of 
law  and  procedure  do  not  rest  in  the  discre- 
tionary authority  of  any  officer,  judicial  or 
otherwise.  There  was  therefore  no  occasion 
to  give  notice  of  the  intention  of  the  party  to 
take  the  proceeding. 

The  second  objection  is  equally  untenable. 
When  the  law  allowed  the  proceeding  to  be 
taken  at  the  chambers  of  the  judge  of  the 
court,  it  meant  at  the  chambers  where  he  can 
conveniently  attend  to  business  relating  to 
cases  in  his  district;  not  that  they  must  nec- 
essarily be  within  the  territorial  limits  of  his 
district.  As  one  of  the  judges  of  the  terri- 
tory, it  is  a  part  of  liis  duty  to  sit  in  the  su- 
preme court.  He  is  one  of  its  members,  and 
his  chambers,  while  the  supreme  court  is  in 
session,  and  be  is  in  attendance  upon  it,  may 
be  at  the  place  where  that  court  is  sitting; 
otherwise  the  right  of  appeal  within  the  six 
months  allowed  by  law  would  be  abridged  for 
the  period  for  which  notice  is  to  be  given. 

It  is  also  objected  that  mandamus  is  not 
the  proper  remedy  fur  the  petitioner,  under 
the  decision  in  Ex  parte  Brown,  116  U.  S. 
401, 6  Sup.  Ct.  Bep.  387.  There  the  supreme 
court  of  the  territory  entertained  jurisdiction 
of  the  cause,  which  was  brought  before  it  by 
appeal,  butdisuussed  it  for  want  of  due  pros-^ 
ecution;  that  is  to  say,  because  errors  bad^ 
not  been  assigned  in  accordance*  with  rules  of* 
practice  applicable  to  the  form  of  the  action; 
and  we  held  that  the  judgment  could  only  be 
reviewed  here  on  writ  of  error  or  appeal,  as 
the  case  might  be.  In  the  case  before  us  the 
supreme  court  of  the  territory  dismissed  the 
appeal  because  not  properly  taken;  that  is, 
because  the  cause  had  not  been  brought  be- 
fore it  from  the  lower  court.  The  distinc- 
tion in  tlie  two  cases  is  obvious;  in  the  one, 
the  court  below  had  taken  jurisdiction  and 
acted;  but  in  tlie  present  Citse  it  refused  to 
take  jurisdiction.  The  riglit  of  mandamut 
lies,  as  held  in  £x  parte  Parker,  120  U.  S. 
737,  7  Sup,  Ct.  Bep.  767,  where  au  inferior 
court  refuses  to  take  jurisdiction  when  by 
law  it  ought  to  do  so,  or  wliere,  having  ob- 
tained jurisdiction,  it  refuses  to  proceed  in 
its  exercise.  It  does  not  lie  to  correct  alleged 
errors  in  the  exercise  of  its  judicial  discro> 
tion.  Ex  parte  Morgan,  114  U.^.  174«  ,6 
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8np.  Ct.  Rep.  825;  In  re  Iron  Co..  128  U.  S. 
544.  557,  ante.  150. 

It  Is  also  objected  that  when  the  order  dis- 
missing tlie  appeal  was  made  tbe  supreme 
court  of  the  territory  consisted  of  other  judges 
than  its  present  members.  The  tlien  cliief 
justice  lias  died,  and  a  new  chief  justice  oc- 
cupies his  place.  Tbe  only  associate  justice 
then  in  office  who  now  remains  on  the 
bench.  Mr.  Justice  Lamofobd,  took  no  part 
in  tbe  decision.  The  question,  therefore,  is 
raised  whether  under  such  circumstances  the 
mandamus  can  issue  to  the  court,  constituted 
as  it  now  is,  to  reinstate  a  case  dismissed  by 
their  predecessors.  We  do  not  think  the  ob- 
jection is  tenable.  The  mandamua  is  to  cor- 
rect a  mistake  as  to  its  jurisdiction,  commit- 
ted by  the  court,  and  althougli  it  is  the  cus- 
tom in  such  cases  to  direct  the  writ  not 
merely  to  the  court,  but  to  its  judges  by 
name,  yet  including  tlieir  names  within  the 
writ,  except  in  special  cases  where  disobedi- 
ence may  be  apprehended,  is  at  the  present 
day  little  more  than  a  mere  matter  of  form. 
Disobedience  to  the  writ  would  be  as  nn usual 
on  the  part  of  the  court  to  which  it  is  directed 
as  would  be  a  refusal  to  carry  into  efiFect  the 
reversal  of  its  judgment  in  an  ordinary  ac- 
tion. The  object  of  the  writ  in  the  present 
case  is  to  require  the  court  to  proceed  in  a 
k  matter  properly  cognizable  by  it.  but  upon 
^  which,  from  a  mistaken  view  of  the  law  as 
*  to  its  jurisdiction,  it  has  refused  *to  act. 
Thompson  v.  U.  8.,  103  U.  S.  480,  483;  Peo- 
ple V.  Collins,  19  "Wend.  56;  State  v.  Warner, 
55  Wis.  271,  9  N.  W.  Rep.  795,  and  18  N.W. 
Rep.  255.  It  follows  that  the  writ  of  man- 
damus must  issue  as  prayed,  directing  the 
supreme  court  of  the  territory  to  reinstate 
tbe  appeal  taken  to  it  in  the  case  mentioned, 
and  to  proceed  to  the  hearing  thereof  in  the 
usual  course  of  its  business;  and  it  Is  so  or- 
dered. 


(tu  tr.  8.  US) 

THOUFSON  e.  HUBBAED.^ 

Htjbbabd  v.  Thompsok. 

(Hay  18, 1889.) 

I.  Bal»— Whbs  Titlh  FiJSEs— Rbscission. 

The  two  drafts  of  a  contract,  one  of  which  was 
■Irned  by  one  of  the  parties  and  deUrered  to  the 
other  respectively,  provided  for  a  sale  by  de- 
fendant to  plaintiff  of  the  plates  of  a  book,  In- 
dading  copyright  and  certain  other  incidents, 
for  a  certain  prioe,  and  contained  the  particulars 
of  snch  sale  and  varioDS  other  proviaions,  and 
agreed  with  each  other,  except  only  as  to  the 
territory  in  which  defendant  should  have  an  ex- 
olusive  right  to  sell  certain  of  plain  tiff's  publi- 
cations. Correspondence  ensued  as  to  certain 
matters  in  relation  to  the  contract,  and  as  to  a 
dispute  about  the  territory  to  be  allowed  defend- 
ant for  the  sale  of  the  book.  This  dispute  was 
settled,  and  the  plates  were  shipped,  and  a  bill 
of  sale  made,  and  the  prloe  was  paid  according 
to  the  contract,  and  was  stated  by  plaintiff  to  be 
in  full  settlement,  and  was  so  receipted  by  de- 
fendant. Defendant  alleged  that  the  drafts 
were  merely  preliminary  statements,  and  were 
not  Intended  as  a  definite  contract,  field,  that 
tbe  sale  of  the  book  and  plates  was  complete, 
and  that  plaintiff,  having  afterwards  furnished 


•Reversing  25  Fed.  Rap.  188. 


defendant  with  the  book  and  other  pnblfeatloB^ 
according  to  the  contract,  and  defendant  having 
prepared  and  published  another  book,  there 
could  be  no  revesting  of  title  because  of  dispatas 
as  to  other  provisions  of  the  contract  in  whidi 
the  copyright  and  plates  were  not  referred  to, 
though,  In  relation  to  such  provisions,  plainUft 
conceded  there  was  no  contract  between  them. 

2.    COPTRIOHT— InPRINOEMKXT — NOTICB. 

Under  act  June  18. 1874,  o.  SOI,  providing  that 
"no  person  shall  maintain  an  action  foi  the  In- 
fringement of  his  copyright,  unless  he  shall 
give"  the  notice  thereof  therein  provided  for, 
which  notice  contains  the  year  of  copyright, 
and  the  name  of  the  person  talcing  it  out,  plain- 
tiff could  not  maintain  an  action  for  the  infringe- 
ment of  the  copyright  where  his  notice  omitted 
the  year  of  the  copyright  and  the  name  of  the 
person  taking  it  out,  or  stp.ced  only  the  former, 
though  defendant  himself  took  out  the  copyright 
and  tbe  edition  published  by  him  before  the  sale 
contained  a  proper  notice  thereoL 

For  opinion  on  motion  for  provisional  in- 
junction, see  14  Fed.  Hep.  689. 

John  B.  Henderson,  for  Thompson.  J.  R, 
Sypher,  S.  M.  Breckenridge,  and  John  Q, 
Johnson,  for  Hubbard.  ^ 

Blatchford,  J.  *  These  are  cross-appeals*, 
from  a  decree  of  tbe  circuit  court  of  the 
United  States  for  the  Eastern  district  of 
Missouri.  On  the  28tb  of  November,  1882. 
Alfred  H.  Hubbard,  a  citizen  of  Pennsyl- 
vania, carrying  on  business  at  Philadelphia 
under  the  name  of  Hubbard  Bros.,  filed  hto 
bill  of  complaint  in  that  court  against  Nathan 
D.  Thompson,  a  citizen  of  Missouri,  carry- 
ing on  business  at  St.  Louis  under  the  name 
of  N.  D.  Thompson  &  Co.  This  bill  alleges 
that  in  1880  Thompson  was  the  proprietor  of 
a  certain  lx>ok  entitled  "Illustrated  Stock 
Doctor  and  Live  Stock  Encyclopedia,  includ- 
ing Horses,  Cattle,  Swine,  and  Poultry,  witii 
all  the  facts  concerning  tbe  various  breeds 
and  their  characteristics.  Breaking,  Train- 
ing, Sheltering,  Buying,  Selling,  proHtabla 
use,  and  general  care;  embracing  all  the  dis- 
eases to  which  they  are  subject,  the  causes, 
how  to  know,  and  what  to  do;  given  in 
plain,  simple  language,  free  from  technical- 
ities, but  scienliflcally  correct,  and  with  di- 
rections that  are  easily  understood,  easily  ap- 
plied, and  remedies  that  are  within  tbe  reach 
of  the  people;  giving  the  most  recent,  ap- 
proved, and  humane  methods  for  tbe  prefser- 
vation  and  care  of  stock,  tbe  prevention  of 
disease  and  restoration  of  health.  Designed 
for  the  farmer  and  stock-owner,  by  J.  Boa- 
sell  Manning.  M.  D.,  Y.  S.,  with  400  illus- 
trations. Saint  Louis,  Mo.,  K.  D.  Thomp- 
son &  Co.,  Publishers,  520.  522,  and  524a 
Pine  Street,  1880."  That  tbe  book  was  M 
compilation,  the  manuscript  of  which  was* 
owned  by  Thompson.  That  Thompson  en- 
tered it  for  copyright,  in  accordance  with 
the  provisions  of  the  statute.  That  tie  de- 
positerl  a  title-page  of  it  in  the  office  of  the 
librarian  of  congress,  on  tbe  27th  of  March, 
1880,  and  before  its  publication.  That 
thereafter,  having  published  tbe  book,  he, 
on  the  7th  of  June,  1880,  deposited  two 
copies  of  it  in  the  office  of  the  librarian  of 
congress,  and  printed  in  every  copy  of  it,  on 
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the  page  next  after  the  title-page,  a  notice  of 
oopyrigbt,  as  prescribed  by  statute,  and 
thereby  became  the  owner  of  the  copyright, 
That,  on  the  SOtb  of  March,  1880.  Thompson 
entered  into  an  agreement  in  writing  with 
Hubbard  Bros.,  a  firm  composed  of  Hubbard 
and  one  Ayer.  carrying  on  business  in  Phila- 

•  delphia,  a  copy  of  which  instrument,  marlied 
S  "Exhibit  A,"  was  annexed  to  the  biil,  and 

•  Is  set  forth  in  the  margin,*  and  wliich*wa3 
duly  recorded  In  the  office  of  the  librarian  of 
congress.  That  thereafter,  and  on  May  28, 
1880,  Thompson  rendered  to  Hubbard  Bros, 
a  further  instrument  in  writing,  in  the  form 
of  a  bill  of  sale  for  the  book,  a  copy  of  which 
was  annexed  to  the  biil  and  marked  "B," 
and  was  duly  recorded  in  the  office  of  the 
librariitn  of  congress,  and  was  as  follows: 

St.  Louis,  Ifav  8d,  1880. 
Messrs.  Hubbard  Bros.,  Philadelphia,  Ps.,  bought 

of  N.  D.  Thompson  &  Co. 
To  complete  set  electrot.  plates,  stock 

book,  copyright,  originals  of  illustra- 

ticms,  and  stamps  for  binding  same. .  $4,000  00 
Credit  by  amount  deducted  from  bills 

in  AprU 800  00 

I  18,900  00 

•  —That  Hubbard  Bros,  paid  Thompson  In  full 
for  said  book,  plates,  copyright,  illustrations, 
and  stamps,  the  consideration  mentioned  in 
■aid  bill  of  sale,  and  thereby  became  the  sole 
owners  of  said  book  and  of  the  copyright 
therein;  and  thereupon  employed  many  per- 
sons in  the  United  States  and  Canada  to  sell 
the  book  by  subscription,  giving  to  them  the 
exclusive  right  to  sell  the  book  within  the 
geographical  limits  assigned  to  them  respect- 


1  lOtMORAXnUX  OV  XOHEEMENT. 

N.  D.  Thompson  agrees  to  sell,  and  does  hereby 
sell,  to  H.  Bros,  the  entire  plates  (not  less  than 
one  thousand  pages)  of  a  new  book  entitled  Man- 
ning's Illustrated  Stock  Doctor  and  Live  Stock 
BMcyclopedla,  for  the  sum  of  $4,000,  including 
copyright,  the  originals  of  the  illustrations,  all  the 
stamps  for  binding  the  book,  and  droular  plates, 
and  deliver  same  as  soon  as  first  edition  now  print- 
ing Is  oft  press,  shipping  same  to  Philadelphia,  and 
deuvering  same  well  boxed  to  the  depot  in  St. 
I/ouls,  free  of  charge  for  boxing  or  drayage.  He 
agrees  further  to  pay  for  all  books  manufactured 
from  said  plates,  upon  his  order,  with  his  exclusive 
imprint  and  copyright,  cash  within  sixty  days,  and 
to  order  not  less  than  five  hundred  at  a  time,  and 
to  order  in  time  to  admit  of  their  being  bound 
iU!ter  receipt  by  Hubbard  Bros,  of  the  order.  He 
agrees  to  pay  for  all  books  he  orders  made  from 
Mid  plates,  a  net  price  which  shall  be  ten  per 
oent.  in  advance  of  cost  to  H.  Bros.,  of  their  man- 
nfactore,  and  also  the  further  cost  of  boxing  and 
drayage.  He  further  agrees  to  confine  his  sales  to 
the  following  territory :  The  states  of  Mc,  Ark., 
Indian  Territory,  La.,  Texas,  Miss.,  So.  111.,  Ken- 
tucky and  Tenn.,  west  of  Tenn.  river.  He  further 
agrees,  for  the  period  of  two  years,  to  publish  no 
books  except  those  he  now  has  in  course  of  publi- 
cation, viz. :  Texas  History,  Almanac,  and  the  Tice 
Almanac,  and  to  devote  his  energies  largely  for 
the  above  period  to  the  vigorous  prosecution  of  the 
sale  of  the  publications  (books  and  Bibles)  of  Hub- 
bard Bros.,  and  theirs  exclusively,  including  Bi- 
blM,  aside  from  his  own  as  named,  paying  for  the 
same  within  sixty  days  of  date  of  bills  at  the  rate 
of  65  per  oent.  off  from  retail  prices,  and  for  au 
cirs.,  pi*os.  books,  posters,  etc.,  at  cost.  In  consid- 
eration of  the  fulnllmeat  foregoing  covenants  and 
agreements,  Hubbard  Bros,  agree  to  purchase  and 
do  hereby  purchase,  the  plates  of  Manning's  Stock 


ively,  and  employed  Thompson,  among  oth- 
ers, as  one  of  their  agents  to  sell  the  b«>k  in 
a  large  and  valuable  territory,  within  which 
he  had  the  exclusive  privilege  of  selling  the 
book  by  subscription,  and  for  that  purpose  of 
employing  others  to  assist  him.  That  Hub- 
bard Bros,  added  to  the  book,  and  enlarged  and 
improved  it,  and  caused  to  be  printed  and 
bound  a  large  number  of  copies,  each  copy  hav- 
ing printed  therein  a  notice  of  copyright,  and 
expended  large  sums  of  money  in  doing  so 
and  in  advertising  the  book  in  newspapers 
and  by  means  of  circulars  and  prospectuses. 
That,  in  June,  1881,  Hubbard  became,  by 
purchase  from  Ayer,  the  sole  proprietor  of 
the  book  and  the  copyright  of  it.  That 
Thompson,  in  1881  and  1882,  with  full 
knowledge  of  the  premises,  compiled,  print- 
ed, published,  and  sold,  and  was  continuing 
to  sell  and  offer  for  sale,  a  book  entitled 
"The  American  Farmers'  Pictorial  Cyclope- 
dia of  Live  Stock,  embracing  Horses,  Cattle, 
Swine,  Sheep  and  Poultry,  including  depart- 
ments on  Dogs  and  Bees ;  being  also  a  com- 
plete stock  doctor;  combining  the  effective 
method  of  object-teaching  with  written  in- 
struction ;  giving  all  the  facts  concerning  the 
various  breeds ;  characteristics  and  excellen- 
cies of  each;  best  methods  of  breeding,  train- 
ing, sheltering,  stable  management,  and  gen- 
eral  care;  with  specidc  directions  how  to  buy 
and  how  to  sell,  including  careful  and  illus-go 
trated  analysis  of  the  points  of  domestic  an-tj 
imal3,*with  all  the  diseases  to  which  tliey  are* 
subject,  how  to  know  them,  the  causes,  pre- 
vention, and  cure,  given  in  plain,  simple  lan- 
guage, free  from  technicalities,  but  scientif- 


Doctor,  etc.,  as  before  described,  paying  for  same 
$500  ofFset  present  ac. ;  $1,000  by  note  at  8  mos. ; 
$1,000  note  at  12  mos. ;  $1,000  by  note  at  18  mos. ; 
$500  by  note  at  24  mos. ;  notes  bearing  interest  at 
6  per  cent,  per  annum.  They  further  agree  to  sup- 
ply N.  D.  Thompson  all  he  may  order  of  books 
from  said  plates  in  500  lots,  with  his  ezoloslve  im- 
print and  copyright  mark,  at  10  per  cent,  advance 
on  actual  cost  of  manufacture,  also  cost  of  boxing 
and  drayage,  on  flO  days  by  N.  D.  Thompson.  Th^ 
further  agree  to  supply  N.  D.  Thompson  their  otiker 
books  and  Bibles  made  for  sale  through  and  sajv 

?lied  to  their  branches,  at  a  discount  0166  per  cent, 
rom  the  retail  prices  of  the  same,  granting  him 
the  exclusive  right  of  sale  of  close  oooks  In  Mo., 
(excepting  six  counties  adjacent  to  Kansas  City,) 
Ark.,  Texas,  La.,  that  part  of  Ey.  and  Tenn.  lying 
west  of  the  Tennessee  river,  and  So.  III.  It  is 
mutually  agreed  that  each  party  to  this  contract 
shall  be  responsible  to  the  other  In  the  amt.  of 
$1.00  per  copy  for  each  copy  of  exclusive  or  close 
books  sold  in  the  other's  territory  by  the  general 
agents  or  canvassing  agents  of  the  opposite  party; 
and  further,  that  ail  applications  for  agency  of 
close  or  exclusive  books  outside  the  field  of  either 
shall  be  referred  to  the  party  having  exclusive 
right  of  sale,  and  a  charee  01 50o.  made  for  each 
application  so  referred.  It  is  further  agreed  that, 
should  N.  D.  Thompson  go  out  of  business,  or  tor 
any  reason  cease  to  prosecute  the  sale  of  Man- 
ning's Stock  Doctor,  eta,  then  the  right  of  sale  in 
his  exclusive  field  shall  revert  to  Hubbard  Bros., 
unless  his  successor  shall  prosecute  the  sale  in 
like  manner  as  he  would  have  done;  the  field  on 
stock  book  to  be  the  same  as  on  H.  Bros.' books,  ex- 
cept the  six  counties  in  Missouri  adjacent  to  Kan- 

ks  City.  Hubbard  Bros. 

N.  D.  Thompsos. 

Plates  to  be  made  collateral  securitv  for  pay- 
ment of  notes.  ^  0.  Baos. 
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ieally  correct,  and  prescribing  remedies  read- 
ily obtained  and  easily  applied.  Designed 
for  the  successful  and  proQtable  use  of  the 
American  Farmer  and  Stool?  Owner.  By 
Hon.  Jonathan  Periara,  editor  'Araerican  En- 
cyclopedia of  Agriculture;'  editor  'Prairie 
Farmer;'  former  editor  •  Western  Rural;' 
Member  nUnois  Department  of  Agriculture; 
first  Superintendent  of  Agricultural  Illinois 
Industrial  University;  Life  Member  Ameri- 
can Pomological  Society;  autlior  'History 
Farmers'  Movement;'  'Lessons  for  Life,' 
etc.,  etc,,;  and  A.  H.  Baker,  V.  8.,  Veteri- 
nary Editor  'American  Field;'  Veterinary 
Surgeon  Illinois  Humane  Society;  Medalist 
of  the  Montreal  Veterinary  College;  Member 
of  the  Montreal  Veterinary  Medical  Associa- 
tion, etc.,  etc.  With  over  700  appropriate 
engravings.  Saint  Louis, Mo.:  N.D.Thomp- 
son &  Co.,  Publishers,  520, 522,  and  524  Pine 
street.  1882;" — and  that  such  book  was  an 
infringement  on  the  Manning  book;  its  ma- 
terials being  copied  in  great  part  therefrom; 
the  combination  and  arrangement  of  them 
in  tlie  two  books  being  similar  in  all  mate- 
rial respects. 

The  bill  prays  for  an  injunction,  both  pre- 
liminary and  perpetual,  to  restrain  Thomp- 
son from  printing,  publishing,  and  selling, 
or  offering  for  sale,  any  copies  of  the  Perlam 
and  Baker  book,  and  for  an  account  of  those 
published  and  sold,  and  for  the  payment  of 
the  damages  suffered  by  Hubbard,  and  for 
general  relief.  An  application  for  a  prelimi- 
faary  injunction  was  denied  by  the  court,  but 
it  required  Thompson  to  give  a  bond  in 
#5,000,  to  answer  any  damages  that  might  be 
adjudged  against  him,  and  to  keep  an  ac- 
count of  the  books  in  question  which  he  had 
sold  or  should  sell.  On  the  5th  of  February, 
1883,  Thompson  filed  an  answer  to  the  bill, 
in  which  he  admits  that  he  was  the  owner  of 
the  manuscript  of  the  Manning  book,  and 
obtained  the  copyright  therefor.  It  alleges 
that  said  Exhibit  A  was  not  recorded  in  the 
0OflBce  of  the  librarian  of  congress  until  Au- 
Mgust  23,  1882;  that  before  March  30, 1880. 
•Hubbard  Bros.,  composed  of* Hubbard  and 
Ayer,  entered  into  negotiations  with  Thomp- 
son to  purchase  from  him  the  Manning  book, 
including  the  copyright  thereof  which  was 
thereafter  to  be  obtained,  the  originals  of 
cuts,  stamps  for  binding,  and  plates  for  cir- 
culars; that  on  the  SOth  of  March.  1880. 
Thompson  met  Hubbard  at  the  Union  depot 
in  St.  Louis,  and  there,  and  on  the  railroad 
train  while  passing,  on  that  day,  from  St. 
Louis  to  East  St.  Louis,  Thompson  verbally 
agreed  with  Hubbard,  for  Hubbard  Bros.,  on 
the  basis  for  the  future  sale  of  said  book, 
copyright,  originals  of  cuts,  plates,  and 
stamps;  that  such  agreement  for  the  sale, 
thereafter  to  be  made,  was  on  the  terms  that 
Thompson  would  sell  to  Hubbard  Bros,  the 
plates  necessary  for  printing  the  books,  in- 
cluding the  copyright,  originals  of  cuts,  and 
stamps  fur  binding,  Thompson  to  have  the 
right  first  to  publish  an  edition  of  2,000 
copies  of  the  book,  and  then  to  deliver  the 


plates,  cuts,  and  stamps,  properly  packed  for 
shipping,  at  the  Union  depot  in  St.  Louis, 
and  in  consideration  thereof  Hubbard  Bros, 
were  to  pay  to  Thompson  S4,000,  and  also  to 
manufacture  said  book  for  him,  and  deliver 
the  same  to  him  in  St.  Louis  at  a  less  cost 
than  that  for  which  he  w.is  then  manufact- 
uring the  book,  agreeing  to  manufacture  and 
deliver  it  to  him  in  St.  Louis  for  a  less  price 
than  $1.10  per  copy,  and  that  the  book  so  to 
be  manufactured  for  and  delivered  to  Thomp- 
son should  in  each  copy  contain  the  name  of 
"N.  D.  Thompson  &  Co.,  publishers,  St.  Louis, 
Missouri, "  exclusive  of  the  name  of  any  other 
publisher,  and  should  contain,  on  the  proper 
page,  the  exclusive  copyright  notice  of  N.  D. 
Thompson  &  Co.,  in  accordance  with  the  act 
of  congress;  that  Thompson  would  order  de- 
livery of  the  books  in  lots  of  500  copies,  Hub- 
bard Bros,  to  have  a  reasonable  time  after 
the  receipt  of  the  order  in  which  to  have  the 
books  bound;  that  the  books  should  be  fur- 
nished to  Thompson  at  a  net  price  of  10  per 
cent,  in  advance  of  the  actual  cost  of  mana- 
facture,  including  boxing  and  drayage,  and 
that  Thompson  should  have  the  exclusive 
right  to  sell  the  book  within  the  bounds  of 
the  following  territory,  namely,  the  states  of 
Missouri,  Arkansas,  Indian  Territory,  Lonis- 
lana,  Texas,  Mississippi,  and  that  portions 
of  Iowa  bounded  on  the  north  by  the  thirdS 
tier  of  counties  from'the  Missouri  line,  and* 
that  part  of  Illinois,  not  including,  but  south 
of.  Bock  Island  and  Will  counties,  constitut* 
ing  about  three-fourths  of  the  state  of  Illinois, 
and  also  in  that  portion  of  Kentucky  and 
Tennessee  bounded  on  the  east  by  the  Loais* 
ville  &  Nashville  and  the  Nashville  &  Chat- 
tanooga Railroads,  and  also  a  portion  of  the 
state  of  Indiana;  that  Thompson,  having 
agents  and  canvassers  engaged  in  selling  the 
book  on  subscription  for  future  delivery,  in 
Iowa,  Wisconsin,  Michigan,  Illinois,  and 
Ohio,  at  places  and  covering  territory  not  in- 
cluded in  that  before  mentioned,  shoald  con- 
tinue to  sell  the  book  by  such  agents  and 
canvassers  then  in  his  employ,  in  such  terri- 
tory then  occupied  by  them;  that  Hubbard 
Bros,  also  agreed  with  Thompson  that  they 
would  sell  and  furnish  to  him  all  other  books 
and  publications  manufactured  or  issued  for 
sale  by  them,  through  their  house  or  branch 
oRices,  at  a  discount  of  65  per  cent,  off  from 
the  retail  price  of  the  same,  and  that  he  should 
have  the  exclusive  right  to  sell  said  books 
and  publications  of  Hubbard  Bros,  in  Mis- 
souri, (excepting  the  six  counties  adjacent  to 
Kansas  City,)  and  also  in  Arkansas,  Texas, 
Louisiana,  that  part  of  Kentucky  and  Ten- 
nessee lying  west  of  the  Tennessee  river,  and 
the  southern  half  of  Illinois;  that  Hubbard 
Bros,  would  supply  to  him  all  circulars,  pros- 
pectus books,  and  posters  necessary  and  usual 
in  prosecuting  the  sale  of  stiid  books,  at  the 
cost  price  thereof,  payment  to  be  made  for 
the  same,  and  for  said  publications  of  Hub- 
bard Bros.,  by  Thompson,  within  60  days 
from  the  date  of  sale;  that  a  contract  and 
agreement  should  be  written  in  proper  form. 
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and  executed  by  Thompson  and  Hubbard 
Bros.,  in  accordance  with  and  on  the  consid- 
erations aforesaid,  and  that  in  sucli  contract 
Thompson  would  a^ree,  for  two  years  from 
its  execution,  to  publish  no  books  other  than 
such  as  be  then  had  in  course  of  publication, 
and  devote  his  attention  largely  to  the  sale  of 
such  publications  of  Hubbard  Bros.,  to  be  so 
purchased  from  them,  and  to  push  the  sale 
thereof  exclusively,  except  as  to  publications 
of  Thompson ;  that  each  party  to  the  contract 
so  to  be  entered  into  would  pay  to  the  other 
91  per  copy  for  each  copy  of  the  Manning 
T^book  sold  by  either  in  any  of  the  territory  to 
Sbe  so  reserved  and  exclusively  set  apart  for 
*  the  otber;*thut  all  applications  for  agencies 
for  the  sale  of  any  of  the  said  books,  coming 
to  one  of  the  parties  from  territory  reserved 
exclusively  for  the  other,  should  be  by  such 
party  referred  to  the  other;  that  the  party  to 
whom  such  application  should  be  referred 
would  pay  to  the  other  60  cents  for  every 
such  application;  that,  if  Thompson  should 
go  out  of  business,  or  cease  to  prosecute  the 
sale  of  the  Manning  book,  then,  unless  the 
successor  of  Thompson  would  continue  tlie 
same,  Hubbard  Bros,  should  have  the  exclu- 
sive right  to  sell  said  book;  and  that,  on  the 
execution  of  such  contract,  Thompson  would 
assign  the  copyright  to  Hubbard  Bros.,  and 
they  would  execute  a  mortgage  to  him  on 
such  plates,  cuts,  and  stamps,  to  secure  to 
bim  the  performance  of  the  contract. 

The  answer  further  alleges  that  the $4,000 
■o  to  be  paid  by  Hubbard  constituted  only  a 
small  portion  of  the  consideration  of  the  con- 
tract to  be  made ;  that  the  plates,  cuts,  and 
stamps  were  of  greater  value  than  $1U,000; 
that  Hubbard,  falsely  pretending  to  have 
made  a  memorandum  in  writing,  with  pen- 
cil, on  paper,  containing  an  outline  of  the 
terms  and  considerations  of  the  contract 
thereafter  to  be  entered  into,  a  copy  of  which 
memorandum  written  by  Hubbard  is  Ex- 
hibit A  to  the  bill,  represented  to  Thompson 
that  such  memorandum  was  incomplete,  but 
contained  the  outlines  of  the  contract  there- 
after to  be  made  in  accordance  with  such  full 
understanding  of  the  parties,  and  promised 
that  he  would  prepare  a  contract  in  proper 
form.  In  writing,  and  elaborate  the  same  in 
accordance  with  such  considerations,  and 
that  Hubbard  Bros,  would  execute  it;  that 
thus,  by  fraud  and  deceit,  Hubbard  persuad- 
ed Thompson  to  sign,  with  a  pencil,  such 
memorandum,  Thompson  at  the  time  believ- 
ing and  relying  on  such  false  promises  and 
representations  of  Hubbard;  and  that  such 
memorandum  was  not  agreed  upon  as,  or  un- 
derstood or  intended  to  be,  the  contract  to  be  i 
entered  into  by  Thompson  and  Hubbard 
Bros.,  nor  was  it  understood  as,  or  intended 
"  to  be,  an  assignment  of  the  copyright  of  the 
book. 

The  answer  further  avers  that  Thompson, 

believing  that  Hubbard  Bros,  would  in  good 

_  faith  execute  the  contract  as  agreed  to  be 

•9  made,  and  carry  out  the  same  ia  accordance 

•  with*the  terms  so  agreed  upon,  shipped  and 


delivered  to  Hubbard  Bros,  the  plates,  cnts, 
and  stamps  necessary  for  the  manufacture  of 
the  book,  and,  at  the  request  of  Hubbard  or 
of  Hubbard  i3ros.,  forwarded  to  them  the 
paper  marked  "Exhibit  B"  to  the  bill,  which 
was  intended  to  be  only  a  statement  of  the 
account  of  a  part  of  the  consideration  to  be 
rendered  by  Hubbard  Bros.,  namely,  $4,000, 
which  was  to  be  paid  in  money;  that  Hub- 
bard Bros,  thereafter  refused  to  carry  out  any 
part  of  the  contract  as  agreed  upon,  and  had 
refused  to  furnish  Thompson  with  copies  of 
the  Manning  book  at  the  price  agreed  upon, 
or  at  any  price  less  than  the  usual  and  reg- 
ular wholesale  price  thereof,  and  had  refused 
to  manufacture  for  or  deliver  to  Thompson 
any  copy  of  said  book  containing  the  copy- 
right notice  of  him  or  of  N.  D.  Thompson  Sk 
Co.,  in  accordance  with  the  statute,  and, 
having  published  editions  of  the  book,  had 
sold  it  in  the  territory  exclusively  to  be  re- 
served  and  set  apart  to  Thompson ;  that  Hub- 
bard thereupon  declared  that  there  was  no 
agreement  or  contract  in  existence  between 
Hubbard  Bros,  and  Thompson,  and  Thomp- 
son assented  thereto;  that  thereby  said  agree- 
ment for  said  contract  and  the  terms  of  said 
contract  were  by  mutual  consent  rescinded; 
und  that  Hubbard  Bros,  did  not  in  each  or  any 
copy  of  the  book  have  printed  any  legal  notice 
of  copyright.  The  answer  denies  that  the  de- 
fendant, by  publisliing  and  selling  the  Per- 
iam  and  Baker  book,  has  infringed  any  copy- 
right belonging  to  Hubbard  in  the  Manning 
b^k.  A  replication  was  filed  to  this  an- 
swer on  the  28d  of  February,  1883. 

On  the  10th  of  May,  1883,  Thompson  filed 
in  the  same  court  his  cross-bill  against  Hub- 
bard, setting  forth  that,  having  procured  to 
be  compiled  the  Manning  book,  and  being  Its 
owner,  he,  on  the  27th  of  March,  1880,  b^ 
fore  the  manuscript  of  it  was  completed,  and 
before  the  book  was  published,  deposited  in 
the  mail,  addressed  to  the  librarian  of  con- 
gress at  Washington,  a  printed  copy  of  the 
title  of  the  book,  which  was  received  bysuclt 
librarian;  and  that,  having  thereafter  pub- 
lished the  book,  he  did,  within  ten  days  fromw 
its  publication,  deposit  In  the  mail,  addressed^ 
to  such  librarian  at  Washingtonr  two  com-'* 
plete  printed  copies  thereof,  of  the  best  edi- 
tion issued,  and  did  print  in  each  copy  of 
said  book  published  by  him,  on  the  page  next 
after  tlie  title-page,  a  notice  of  copyright, 
in  accordance  with  the  statute,  and  so  be- 
came  the  owner  of  the  copyright  of  the  book, 
anil  received  from  said  librarian  a  certificate 
of  the  copyright  thereof. 

The  cross-bill  contains,  in  substance,  the 
same  allegations  as  are  found  In  Thompson's 
answer  to  the  original  bill,  in  regard  to  the 
negotiations  between  the  parties  and  the 
terms  of  the  verbal  agreement  alleged  by 
Thompson  to  have  been  made  between  tliem. 
It  alleges  that  during  the  conversation  at  St. 
Louis,  and  while  crossing  to  East  St.  Louis, 
each  of  the  parties  bad  in  his  hands  a  written 
paper,  both  of  which  were  produced  by  Hub- 
bard at  the  time;  that  during  the  consideia- 
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tion  of  sach  writings  Hubbard  made  or  pre- 
tended to  make  some  alterations  in  the  one 
held  by  him,  which  instrument  and  altera- 
tions Thompson  did  not  at  the  time  examine 
or  read;  that  neither  of  the  writings  whs  at 
the  time  altered  to  correspond  with  the  ver- 
bal agreement,  and  the  two  writings  were 
not  at  the  time  compared,  and  the  alterations 
so  made  in  the  one  held  by  Hubbard  were 
not  made  in  the  one  held  by  Thompson;  that 
afterwards  Hubbard  proposed  to  insert,  and 
did  insert,  in  said  writings  theclause:  "Plates 
to  be  made  collateral  security  for  payment  of 
notes;"  that  that  clause  was  not  in  accord- 
ance with  the  agreement  then  and  there 
made,  it  having  been  agreed  that  the  plates 
should  be  collateral  security  for  the  perform- 
ance of  the  verbal  agreement;tbat  afterwards, 
and  when  the  train  was  about  to  leave  East 
St.  Louis,  where  Thompson  waa  to  leave  it 
and  return  to  St.  Louis,  Hnbbard,  represent- 
ing to  Thompson  that  the  writings  were  in- 
complete,  but  that  they  contain«l  the  out- 
lines of  the  contract  thereafter  to  be  made, 
and  promising  that  he  would  prepare  in  prop- 
er form,  in  writing,  a  contract,  and  elaborate 
it  in  accordance  with  the  verbal  agreement 
and  the  considerations  before  set  forth,  and 
that  Hubbard  Bros,  would  execute  it,  and 
representing  and  promising  that  the  said 
writings  would  be  used  only  as  a  guide  and 
outline,  from  which  the  real  agreement  would 
be  drawn  and  framed  in  accordance  with  the 
full  understanding  of  the  parties  as  so  set 
forth,  persuaded  Thompson  to  sign,  with  a 
pencil,  the  writing  attached  to  the  original 
bill  as  Exhibit  A;  that.  Immediately  on  the 
return  of  Hubbard  to  Philadelphia,  Hubbard 
Bros,  caused  their  agents  to  be  instructed  to 
observe  the  boundary  lines  of  the  territory 
reserved  to  Thompson  in  said  verbal  agree- 
ment as  territory  which  had  l>een  reserved 
exdasively  to  Thompson  thereby;  that 
Thompson  did  not  at  the  time  see  or  know 
ihat  the  following  clause  in  the  writings  was 
contained  therein,  namely,  "The  field  on 
Stock  book  to  be  the  same  as  on  H.  Bros, 
books,  except  the  six  Co's  in  Mo.  adjacent  to 
Kansas  City, "  and  did  not  discover  the  same 
until  a  day  or  two  after  he  had  signed  the 
memorandum ;  that  that  clause  was  inserted 
by  Hubbard  without  the  knowledge  and  con- 
sent of  Thompson,  and  Thompson  never 
agreed  or  intended  to  agree  to  the  same; 
that  immediately  after  he  discovered  that 
clause  in  the  writing  retained  by  him,  (a 
Ncopy  of  which  writing  is  contained  in  the 
•  margin, ')*be  and  Hubbard  Bros,  had  a  cor- 
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N.  D.  T.  agrees  to  sell  H.  Bros,  the  plates  C1>M0 
p.)  of  UanninK's  Stock  Dr.,  etc,  incfuding  copy- 
right, the  ori^nals  of  cuts,  stamps  for  biDding, 
and  circular  plates,  for  94,000,  and  deliver  same 
soon  as  first  edition,  now  printing,  is  off  press, 
well  boxed,  at  depot  In  St.  Loais,  free  of  charge 
for  boxing  and  drsyage.  He  agrees  farther  to  pay 
for  aU  books  manuf aotared  from  said  plates  upon 
his  order,  (with  his  exolusive  imprint  and  copy- 
right mark;)  to  order  not  less  than  600  at  a  time, 
and  aiztr  days,  and  in  tine  to  admit  of  tlieir  be- 


respondence  in  relation  to  the  territory  to  %« 
reserved  to  him,  in  which  he  insisted  upon 
the  territory  described  in  such  verbal  agree- 
ment as  that  agreed  upon  l)etween  Hubbard 
Bros,  and  himself  to  be  reserved  to  him.  ex- 
cept as  afterwards  mentioned  in  the  cross- 
bill; that  on  the  13tb  of  April,  1880,  he  pro- 
posed, by  way  of  concession  to  HubtMid 
Bros.,  that  instead  of  the  territory  agreed  to 
be  reserved  by  the  verbal  agreement,  the  ter- 
ritory to  be  reserved  by  the  contract  to  be 
made  should  be  as  follows:  The  two  south- 
ern tiers  of  counties  in  Iowa,  instead  of 
three,  as  in  said  verbal  agreement  provided 
as  aforesaid;  Ulinois,  south  of  and  including 
the  counties  of  Henry,  Bnreau,  Lol  Salle, 
Grundy,  and  Kankakee;  none  in  Indiana,  in- 
stead of  a  third  of  it;  the  boundary  line  in, 
Kentucky  to  be  the  Louisville  &  Nasbvill^ 
'Railroad,  and  in  Tennessee  the  Nashville  &• 
Montgomery  Bailroad;  none  of  Alabama,  in- 


ing  bound,  after  receipt  by  Hubbard  Bros,  of  his 
oraer.  He  agrees  to  pay  for  all  books  he  orders 
made  from  said  plates  a  net  prioe  of  ten  per  cent, 
in  advance  of  cost  of  manofaotare,  including  box- 
ing and  dray  age.  He  farther  agrees  to  confine  his 
sales  to  the  foUowing  territory,  viz. :  the  states  of 
Missouri,  Arkansas,  Indian  Territory,  Louisiana. 
Texas,  Mississippi,  Southern  Ulinois,  one-third  of 
each  Indiana,  Kentucky,  Tennessee.  He  further 
agrees,  for  the  period  of  two  years,  to  publish  no 
books,  except  those  he  now  has  in  course  of  pnblica- 
tion,  viz. :  Texas  EQstory,  Almanac,  and  the  Tice 
Almanac,  and  to  devote  his  energies  largely  for  the 
above  period  to  the  vigorous  proseouuon  of  the 
sale  of  the  publications  (books  and  Bibles)  of  Hub. 
bard  Bros.,  and  to  theirs  ezcloslvely,  nndadlng 
Bibles.)  (aside  from  his  own,  as  named,)  paying 
for  the  same  within  sixty  days  of  date  oi  bills,  at 
the  rate  of  sixty-five  per  cent,  off  from  the  retail 
prioes,  and  for  all  drculars,  prospectus  books, 
posters,  etc.,  at  cost.  In  oonsideratlon  of  the  fol- 
lUlment  of  the  foregoing  oovenanta  and  agree- 
ments, H.  Bros,  agree  to  purchase,  and  do  hereby 
purchase,  the  plates  of  Mg's  Stock  Dr.,  eto.,  as  be- 
fore described,  paying  for  the  same  as  follows, 
viz. :  (SOU  in  present  stock  accounts  unsettled,  and 
$500,  21  months;  tl,000  by  note  at  8  months; 
tl.OOO  by  note  at  13  months;  91,000  by  note  at  IB 
months;  notes  bearing  interest  at  0  per  cent,  per 
annum.  They  farther  agree  to  sapp^  N.  D.  T.  all 
ha  may  order  of  books  from  said  plates  in  600  lots, 
with  his  exclusive  imprint  and  copyright  marie, 
at  10  per  cent,  advance  on  actual  oost  of  manuf  aot- 
ure,  (said  cost  to  Include  boxing  and  drayiwe,)  and 
for  cash  on  receipt  of  goods  oy  N.  D.  T.  Tbej 
further  agree  to  supply  N.  D.  T.  such  of  th^r 
other  publications,  (boolra  and  Bibles,  as  are  Issued 
for  sale  through  their  home  and  branch  offices,)  at 
a  discount  of  &  per  cent,  off  the  retail  price  of  th« 
same,  granting  blm  the  exolusive  right  of  sala  of 
close  books  in  Mo.,  (excepting  six  counties  adja- 
cent to  Kansas  City.)  Ark.,  Texas,  La.,  that  part 
of  Ky.  and  Teun.  lying  west  of  the  Tenn.  riTOr, 
and  So.  lU.  It  is  mutually  agreed  that  each  party 
to  this  contract  shall  be  responsible  to  the  other 
in  the  amount  of  91  per  copy  for  any  olosa  or  eoc- 
elusive  books  sold  upon  the  territory  of  the  other, 
and  that  all  applications  tor  agenqr  coming  from 
without  the  field  of  either  shall  be  referred  to  the 
party  having  right  of  sale,  and  a  charge  of  SO 
cents  made  for  each  application  so  referred.  It  is 
farther  agreed  that,  should  N.  D.  T.  go  out  of  busi- 
ness, or  for  any  reason  cease  to  prosecute  the  sale 
of  Manning's  Stock  Dr.,  then  the  right  of  sale  in 
his  exclusive  field  shall  belong  to  H.  Bros.,  unless 
bis  successor  shall  prosecute  the  sale  in  like  man- 
ner. The  field  on  Stock  Book  to  be  same  as  on  H. 
Bros,  book,  except  as  to  six  C!o.'s  adjacent  to  Kjui. 
sas  City.  Plates  to  be  made  collateral  seonrity  for 
payment  of  notes.  Hobbaxd  Bi 
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stead  of  half  of  It,  as  In  said  verbal  agree- 
ment provided;  and  the  whole  of  Missouri, 

Arkansas,  Texxs,  Louisiana,  and  Miaslasippi, 
and  of  the  Indian  Territory;  and  that  Thomp- 
son should  have  the  right  to  work  out  agen- 
cies made  outside  the  Beld  thus  reserved  prior 
to  the  acceptance  by  Hubbard  Bros,  of  the 
proposal  last  aforesaid;  that  Hubbard  Bros., 
on  the  16th  of  April,  1880,  declined  such  pro- 
position, and  made  a  counter-proposition  to 
Thompson,  which  he,  on  the  20tb  of  April, 
1880,  declined  to  accept;  that  Thompson  tlien 
proposed  that  if  the  Iowa  and  Illinois  terri- 
tory which  he  reserved  in  such  proposition 
should  be  conceded  to  htm,  he  would  agree 
to  the  proposition  of  Hubbard  Bros,  to  make 
the  territory  to  be  reserved  to  him  In  Ken- 
tucky and  Tennessee  all  that  lying  west  of 
the  Tennessee  river,  the  other  territory  to  be 
the  same  as  In  his  said  proposition;  that 
Hubbard  Bros.,  on  the  20th  of  April,  1880, 
proposed  to  accept  the  proposition  last  afore- 
said of  Thompson  if  Thompson  would  relin- 
quish the  outside  agencies,  meaning  those 
agencies  not  within  the  territory  reserved 
and  to  be  reserved  to  Thompson  under  his 
two  propositions  last  aforesaid;  that  Thomp- 
son refused  to  relinquish  said  outside  agen- 
cies at  once,  but,  on  the  20th  of  April,  1880, 
proposed  so  to  do  by  the  1 5th  of  July  follow- 
ing, provided  Hubbard  Bros,  would  accept 
his  proposition  of  the  13th  of  April,  1880,  as 
modified  by  bis  subsequent  propositions 
aforesaid;  that  afterwards,  and  on  the  20tb 
of  April,  1880,  and  on  the  24th  of  April, 
1880,  Hubbard  Bros,  accepted  the  last  afore- 
said proposition  of  Thompson,  and  any  agree- 
ment then  existing  between  Hubbard  Bros, 
and  Thompson,  2  not  oi-iginally  such  as 
Thompson  had  averred,  was  modified  In  ac- 
cordance with  said  propositions  and  the  ac- 
ceptance thereof;  that  between  the  4th  and 
28tb  of  May,  1880,  Thompson  shipped  and 
caused  to  be  delivered  to  Hubbard  Bros,  the 
plates,  cuts,  and  stamps  necessary  for  the 
manufacture  of  the  Manning  book;  that  on 
the  26th  of  May,  1880,  Hubbard  Bros,  re- 
quested Thompson  to  send  them  a  bill  speci- 
j,fylng  the  electrotype  plates,  copyright,  orig- 
•Jlnal  wood  engravings,  electrotypes  of  illustra- 
•  tiona,  and  stamps  for  binding;  that,*on  the 
28th  of  May,  1880,  he  forwarded  to  them  the 
written  paper  marked  "Exhibit  B"  to  the 
original  bill;  that  on  Juue  1, 1880,  Hubbard 
Bros,  sent  to  him  notes  for  the  $3,500  of  the 
money  part  of  the  consideration,  having 
theretofore  allowed  him  8500  on  current  ac- 
count; that  on  the  22d  of  July,  1880,  Hub- 
bard Bros,  sent  to  him  a  draft  in  writing  of 
a  contract  prepared  in  more  regular  form,  a 
copy  of  which  was  annexed  to  the  cross-bill, 
and  which,  it  Is  alleged,  was  materially  dif- 
ferent from  either  of  the  said  purported 
memoranda  of  agreement,  and  from  the  said 
verbal  agreement;  that  Thompson  did  not 
execute  that  draft;  that  on  the  2d  of  August, 
1880,  he  prepared  a  draft  of  a  contract,  the 
provisions  of  which  were  substantially  the 
same  as  those  of  the  verbal  agreement  as  so 


modified,  except  that  he  made  In  It  certain 
alterations  by  way  of  concessions  In  favor  of 
Hubbard  Bros.;  that  he  sent  it  to  Hubbard 
Bros.,  but  they  refused  to  execute  it;  and 
that  afterwards  there  was  further  dispute 
over  the  territory  to  be  reserved,  and  on 
other  points. 

The  cross-bill  further  alleges  the  bringing 
and  pendency  of  the  original  bill,  and  states 
its  contents  and  the  proceedings  which  had 
taken  place  In  the  court  in  the  original  suit, 
and  alleges  that  Thompson  is  still  the  owner 
of  the  Manning  book  and  the  copyright  there- 
of; and  that  Hubbard, ever  since  heobtained 
possession  of  said  property,  had  been  and 
then  was  publishing  and  selling  the  book 
without  any  legal  copyright  notice  therein. 
In  the  field  which  was  to  have  been  reserved 
exclusively  to  Thompson,  and  thus  had  been, 
and  was  then.  Infringing  the  copyright  of 
Thompson  in  the  Manning  book,  and  threat- 
ened to  continue  to  do  so.  The  cross-bill 
tenders  to  Hubbard  the  sum  of  $4,000  so  paid 
by  Hubbard  Bros,  to  Thompson,  with  Inter- 
est at  the  rate  of  6  per  cent,  per  annum  from 
the  time  it  was  paid,  upon  the  condition  that 
Hubbard  Bros,  shall  surrender  to  Thompson 
the  plates,  cuts,  and  stamps  for  the  Manning 
book,  and  such  other  and  further  or  different 
conditions  as  the  court  may  order;  and  prays 
for  a  perpetual  injunction  to  restrain  Hub- 
bard from  publishing,  selling,  or  offering  for 
sale  any  copies  of  the  Manning  book,  and  for^ 
an  account  of  all  copies  of  it  published  orM 
sold,  or  to  be'published  or  sold,  by  Hubbard,* 
and  for  the  payment  to  Thompson  by  Hub- 
bard of  all  damage  for  an  unlawful  publica- 
tion by  Hubbard  of  the  Manning  book,  and 
for  a  decree  that  Hubbard  deliver  back  the 
plates,  cuts,  and  stamps,  on  such  conditions 
as  the  court  may  order. 

On  the  19th  of  October,  1883,  Hubbard 
filed  an  answer  to  tlie  cross-bill,  reaffirming 
the  matter  set  forth  in  his  original  bill,  and 
averring  that  all  communications  In  refer- 
ence to  the  delivery  of  things  purchased  and 
payment  therefor  between  Thompson  and 
Hubbard  were  in  writing;  that  the  efforts 
made  between  the  parties  to  agree  upon  a 
more  perfect  draft  of  the  agreement  of 
March  30,  1880,  failed,  and  therefore  both 
parties  to  it  fell  back  upon  its  provisions; 
that  the  covenants  of  that  agreement,  in  ref- 
erence to  the  sale  of  the  Manning  book  and 
its  purchase  by  Hubbard,  were  fully  complied 
with,  and  the  terms  and  conditions  of  the 
sale  were  never  called  In  question,  or  made  a 
matter  of  dispute,  until  after  Thompson  had 
completed  and  published  his  infringing  book; 
that  the  covenants  in  that  agreement  with 
reference  to  the  mode  of  doing  business  be- 
tween Hubbard  and  Thompson  were  subse- 
quently modified  by  correspondence,  so  that 
Thompson  was  enabled  to  order  books  in  less 
quantities  than  500  copies  at  a  time,  and  on 
shorter  notice  tlian  had  been  provided  in  the 
agreement  of  March  30, 1880 ;  that  in  consider- 
ation of  such  variance  Thompson  agreed  that 
the  books  furnished  to  him  in  smaller  quantl- 
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ties  and  on  shorter  notice  shonld  be  charged 
at  the  rate  of  65  percent,  off  the  retail  price; 
timt  there  was  some  correspondence  on  the 
question  of  territory,  and  also  in  reference 
to  the  covenants  In  the  agreement  of  March 
80, 1880,  by  which  Thompson  agreed,  for  the 
period  of  two  years  from  that  date,  to  publish 
no  other  book  or  books  than  those  mentioned 
in  the  agreement,  and  to  devote  his  energies 
largely,  for  the  period  of  two  years,  to  the  vig- 
orouB  prosecution  of  the  sale  of  Hubbard 
Bros.'  publications,  and  to  them  exclusively; 
that  it  was  agreed  by  both  parties,  in  that  cor- 
respondence, that  the  adjustment  of  such  mat- 
ters in  dispute  should  be  made  the  subject  of 
ga  personal  conference  between  the  parties  at 
Hthe  time  of  a  proposed  visit  of  Thompson  to 
Philadelphia,  and  it  was  also*agreed  that  at 
such  conference  the  matter  of  the  price  at 
which  Hubbard  would  agree  to  furnish  the 
Manning  books  to  Thompson  in  smaller  quan- 
tities and  at  shorter  notice  than  was  provided 
in  the  agreement,  should  be  settled  finally; 
that  it  was  agreed  between  Thompson  and 
Hubbard  that  the  contract  between  them  was 
that  the  price  to  bo  paid  by  Hubbard  for 
"complete  electrotype  plates,  Stock  Book, 
copyright,  originals  of  illustrations,  and 
stamps  for  binding"  was  S4,0UO;  that  the 
considerations  for  the  covenant  on  the  part 
of  Thompson  that  he  would  for  two  years 
publish  no  books  except  "Texas  History,  Al- 
manac, and  the  Tice  Almanac,"  and  would 
devoto  his  energies  largely  for  two  years  to 
the  vigorous  prosecution  of  the  sale  of  Hub- 
bard's books  exclusively,  paying  for  the  same 
within  60  days  from  date,  all  bills  at  the  rato 
of  65  per  cent,  off  from  retail  prices,  and  for 
all  circulars,  prospectuses,  posters,  etc.,  at 
cost,  where  the  granting  of  the  exclusive 
right  of  sale  of  Hubbard's  "close"  books 
within  the  territory  mentioned,  and  the  agree- 
ment to  furnish  the  Manning  books  in  lots 
of  500  at  an  advance  of  10  per  cent,  on  actual 
cost  of  manufacture,  upon  the  further  terras 
and  conditions  contained  In  the  agreement  of 
March  30,  1880;  that,  after  Thompson  had 
completed  the  delivery  of  the  electrotype 
plates,  illustrations,  stamps,  ete.,  and  Hub- 
bard had  given  to  Thompson  his  promissory 
notes,  the  sale  of  the  Manning  book  to  Hub- 
bard was  complete,  and  the  agreement  pro- 
viding for  the  sale  and  mode  of  payment  was 
of  no  further  legal  effect  than  as  an  instru- 
ment in  writing  conveying  the  copyright, 
and  the  covenants  providing  for  the  regula- 
tion of  the  business  of  the  publication  and 
sale  of  books  between  the  parties,  which 
were  executory,  and  were  to  continue  for  the 
period  of  two  years,  remained  in  force,  sub- 
ject to  modiSc.itions  from  time  to  time  made 
and  agreed  to  by  the  parties;  that,  notwith- 
standing the  failure  of  Thompson  to  order 
books  in  accordance  with  the  terms  of  the 
contract,  Hubbard  filled  all  orders  for  books 
made  on  him  by  Thompson,  imposing  the 
condition,  nevertheless,  that,  nntil  Thomp- 
son would  bring  himself  under  the  terms  of 
the  contract  of  March  30,  1880,  Hubbard 


would  charge  the  Manning  boo'ks  to  Thomp-« 
son  at  65  per  cent  ofl*from  the  retail  price,* 
upon  condition,  however,  that  if  Thompson 
would  subsequently,  upon  his  promised  visit 
to  Philadelphia,  put  himself  upon  the  cove- 
nants of  said  contract,  and  show  a  willingness 
to  perform  them,  Hubbard  would  abate  the 
price  at  which  the  books  were  charged;  that 
Thompson  assented  to  such  a  course  of  deal- 
ing ;  that  it  is  not  true  that  the  correspond- 
ence between  the  parties  had  reference  to  the 
contract  of  sale  of  the  Manning  book,  plates, 
cuts,  stamps,  and  copyright;  that  such  con- 
tract of  sale  was  not  at  any  time  spoken  of 
as  annulled,  withdrawn,  or  rescinded,  and  | 
no  words  were  used  in  reference  thereto 
which  could  be  considered  by  Thompson  to 
be  a  rescission,  or  an  implied  rescission,  or 
an  intended  rescission,  of  the  contract;  that 
Thompson  and  Hubbard  at  all  times  consid- 
ered the  sale  of  the  Manning  book,  including 
plates,  cuts,  copyright,  eto.,  and  the  payment 
therefor,  as  complete,  when  the  promissory 
notes  were  forwarded  to  Thompson  by  Hub- 
bard; and  that  such  sale  was  treated  as  con- 
clusive, complete,  and  absolute,  by  Thomp- 
son and  Hubbard,  nntil  after  Thompson  had 
published  the  Periam  and  Baker  book,  and 
it  was  only  then  that  Thompson  began  to 
dispute  the  title  of  Hubbard  in  the  Manning 
book  and  the  copyright  thereof. 

A  replication  was  filed  to  the  answer  to  the 
cross-bill,  proofs  were  taken  on  both  sides, 
and  it  was  stipulated  between  the  parties  that 
all  proof  taken  in  either  suit  might  be  used 
in  both.  The  case  was  brought  to  a  hearing 
before  Judge  Tkeat,  the  district  judge,  and 
on  the  8th  of  July,  1885,  he  made  a  decision, 
holding  that,  if  the  copyright  of  the  Manning 
book  had  been  transferrnl  to  Hubbard,  the 
Periam  and  Baker  book  was  an  infringement 
of  it,  bat  ordering  a  reargnment  before  the 
circuit  Judge  (Judge  Bbeweb)  and  himself, 
on  three  questions:  (1)  Whether  Thompson 
assigned  the  copyright  of  the  Manning  book 
to  Hubbard,  so  that  Hubbard  could  pursue 
him  for  an  infringement;  (2)  whether,  it  snch 
assignment  was  made,  it  was  rescinded;  (8) 
whether,  inasmuch  as  the  imprint  of  Hub- 
bard's publication  did  not  conform  to  the^ 
terms  of  the  statute,  he  could  maintain  an^ 
action  against  Thompson  for  an*  infringe-*) 
ment,  although  Thompson  knew  that  the 
copyright  had  been  granted.  The  case  was 
heard  before  tlie  two  judges,  and  was  decided 
in  an  opinion  given  by  Judge  Brewer,  and 
reported  in  25  Fed.  Rep.  188.  The  view  of 
the  court  was  that  the  testimony  left  the  mat- 
ter much  in  doubt  whether  the  paper  signed 
on  March  30,  1880,  was  understood  by  the 
parties  to  be  a  definite  and  closed  contract 
"or  a  mere  preliminary  statement — a  memo- 
randum of  matters  upon  which  they  had 
agreed,  and  which,  with  all  unsettled  details, 
were  thereafter  to  be  put  into  the  form  of  a 
complete  contract  in  writing,  and  then  signed 
and  executed. "  The  conclusion  of  both  judges 
was  stated  to  be  that  there  was  not  in  the 
testimony  that  which  enabled  the  court  to 
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saytbat  the  parties,  In  respect  to  all  the 
items  of  the  proposed  agreement  between 
them,  ever  came  to  a  definite  understanding; 
that  there  were  still  some  matters  unsettled 
and  undetermined,  so  that  a  contract,  as  it 
was  a  single  contract,  and  understood  to  be 
«  single  contract,  could  not  be  said  to  have 
been  flnallyanddeflnitelyconsummated;  that 
the  cross-bill  ought  to  be  sustained  so  far  as 
concerned  the  tender, — ^that  is,  the  plates 
ought  to  be  returned  to  Thompson  upon  the 
payment  by  him  to  Hubbard  of  the  $4,000 
«nd  interest,  but  that,  so  far  as  any  claim  by 
Thompson  for  an  accounling  and  damages 
was  concerned,  the  course  of  dealing  between 
the  parties  had  been  snch  that  equitably 
Thompson  was  not  entitled  to  any  such  ac- 
counting. On  the  27th  of  October,  1885,  a 
decree  was  made,  entitled  in  both  suits,  ad- 
Judging  that  no  assignment  or  sale  of  the 
copyright  of  the  Manning  book,  or  of  the 
electrotype  plates,  originals  of  illustrations, 
and  stamps  for  binding,  was  ever  made  by 
Thompson  to  Hubbard  by  virtue  of  the  in- 
struments of  writing  and  acts  mentioned  and 
described  in  the  original  bill,  and  that  Hub- 
bard neither  acquired  nor  had  any  title  to 
or  ownership  in  the  copyright  of  said  boolc 
onder  said  instruments  and  acts,  or  any  of 
them,  and  dismissing  the  original  bill;  and  it 
was  decreed  under  the  cross-bill  that  Thomp- 
m  son  was  and  always  had  been  the  owner  of 
S  the  copyright,  electrotype  plates,  originals  of 

*  illustrations,  and  stamps  for  binding,*of  the 
Manning  book,  and  that  Hubbard,  on  the 
tender  to  him  of  $4,000  with  interest  from 
May  15,  1880,  to  the  date  of  the  tender, 
should,  on  demand,  surrender  and  deliver 
back  to  Thompson  the  electrotype  plates, 
originals  of  illustrations,  and  stamps  for 
binding  pertaining  to  said  book,  and  received 
by  him  from  Thompson;  that  if  such  tender 
should  not  be  accepted,  then  said  sum  and 
interest  should  be  paid  into  the  registry  of 
the  court,  to  abide  its  further  order;  that 
Thompson  was  not  equitably  entitled  to  an 
accoo  nting  and  damages ;  and  that  each  party 

«;shonld  pay  its  own  costs.    From  this  decree 
2  each  party  has  appealed  to  this  court. 

•  *  We  are  unable  to  concur  in  the  conclusion 
of  the  circuit  court  on  the  question  of  the 
sale  by  Thompson  to  Hubbard  of  the  copy- 
right of  the  Manning  book.  The  price  of 
the  book  and  its  copyright,  including  origi- 
nals of  cuts,  circulars,  plates,  and  book 
stamps,  having  been  fixed  by  agreement  at 
$4,000,  the  disputed  point  in  the  negotia- 
tions of  March  30,  1880,  was  as  to  the  extent 
of  territory  to  be  allowed  to  Thompson  for 
the  sale  of  the  Manning  book,  he  insisting 
upon  being  allowed  more  territory  than  was 
specified  in  the  draft  agreements  produced  by 
Hubbard.  The  two  drafts,  one  of  which 
was  retained  by  each  party,  differ  practically 
only  as  to  the  amount  of  territory  in  which 
Thompson  was  to  be  allowed  to  sell  the  Man- 
ning book.  The  two  instruments  agree  as 
to  the  territory  in  which  Thompson  was  to 
have  an  exclusive  right  to  sell  the  other  pub- 


lications of  Hubbard.  The  two  parties  dlf-J 
fer  in  their  testimony  as  to  what  was'agreed* 
upon  in  regard  to  the  clause  which  is  sub- 
stantially the  same  in  both  of  the  instru- 
ments, namely,  "the  field  on  stock  book  to 
be  the  same  as  on  H.  Bros,  books,  except  the 
six  counties  in  Missouri  adjacent  to  Kansas 
City;"  Hubbard  testifying  that  his  copy  rep- 
resented exactly  what  had  been  settled  upon, 
and  that  the  concluding  paragraph  was  added 
to  make  everything  certain,  while  Thompson 
testifies  that  he  supposed  the  concluding  sen- 
tence was  added  to  express  the  understand- 
ing about  the  plates  being  collateral  security 
for  the  notes  which  were  to  be  given,  al- 
though the  special  provision  about  the  col- 
lateral security  was  inserted  in  the  paper  re- 
tained by  him,  as  well  as  in  that  which  he 
signed.  The  two  papers  agree  in  providing 
for  the  sale  to  Hubbard  of  the  plates  of  the 
Manning  book,  including  copyright,  the 
originals  of  cuts,  the  stamps  for  binding, 
and  the  plates  for  circulars,  for  $4,000,  the 
same  to  be  delivered,  well  boxed, at  thedepot 
in  St.  Louis,  free  of  charge  for  boxing  or 
drayage,  as  soon  as  the  first  edition,  then 
printing,  should  be  off  the  press.  They  also 
agree  in  stating  that  Thompson  should  pay 
for  all  books  which  should  be  manufactured 
from  the  plates  upon  bis  order,  with  his  ex- 
clusive imprint  and  copyright  mark,  if  or- 
dered in  lots  of  not  less  than  500  at  a  time, 
payable  in  cash  in  60  days,  the  price  to  be  10 
per  cent,  in  advance  of  the  cost  to  Hubbard 
Bros,  of  their  manufacture,  and  also  the  fur^ 
ther  cost  of  boxing  and  drayage.  The  two 
papers  also  agree  in  providing  that  for  the 
period  of  two  years  Thompson  would  publish 
no  books  except  those  he  then  had  in  course 
of  publication,  namely,  Texas  History,  Al- 
manac, and  the  Tice  Almanac,  and  would 
devote  his  energies  largely  for  that  period  to 
the  vigorous  prosecution  of  the  sale  of  the 
publications  (books  and  Bibles)  of  Hubbard 
Bros.,  and  theirs  exclusively,  (including 
Bibles,)  aside  from  his  own,  as  named,  pay- 
ing for  the  same  within  60  days  of  date  of 
bills,  at  the  rate  of  65  per  cent,  off  from  the 
retail  prices,  and  for  all  circulars,  prospectus 
books,  posters,  etc.,  at  cost.  The  two  papers 
also  agree  in  the  time  and  manner  of  pay- 
ment, in  cash  and  in  notes,  for  the  plates  and^ 
copyright.  The  two  papers  also  agree  inj 
providing  that  Hubbard  Bros.«should  8up>* 
ply  Thompson  with  all  books  he  might  order 
from  such  plates  in  500  lots,  with  his  ex- 
clusive imprint  and  copyright  mark,  at  10 
per  cent,  advance  on  the  actual  cost  of  man- 
ufacture, also  the  cost  of  boxing  and  dray- 
age, to  be  paid  in  cash  on  the  receipt  of  the 
goods  by  Thompson;  and  in  the  statement 
that  Hubbard  Bros,  would  supply  Thompson 
with  their  other  books  and  Bibles  at  a  dis- 
count of  65  per  cent,  from  the  retail  prices 
of  the  same;  and  that  they  granted  him  the 
exclusive  right  of  the  sale  of  their  "close" 
books  in  certein  specified  territory;  and  in 
stating  that  each  party  should  be  respon- 
sible to  the  other  in  the  amount  of  $1  pei 
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topy  for  any  "close"  or  exclasive  books  sold 
In  the  territory  of  the  other,  and  that  all  ap- 
plications for  agency  coming  from  without 
the  field  of  either  should  be  referred  to  the 
party  having  the  exclusive  right  of  sale,  and 
a  charge  of  50  cents  be  made  for  each  appli- 
cation so  referred,  and  that,  if  Thompson 
should  go  out  of  business,  or  for  any  reason 
cease  to  prosecute  the  sale  of  the  Manning 
book,  the  right  of  sale  in  his  exclusive  field 
should  revert  to  Hubbard  Bros.,  unless  his 
successor  should  prosecute  the  sale  in  like 
manner  as  he  would  have  done. 

Afterwards,  in  correspondence  with  Hub- 
bard, Thompson  insisted  upon  being  allowed 
a  larger  territory  for  the  sale  of  the  Manning 
book  than  that  specified  in  the  paper  he  had 
signed.  Hubbard  insisted  that  the  provis- 
ion wliich  appears  in  both  of  the  papers, 
"The  field  on  stock  book  to  be  the  same  as  on 
H.  Bros,  books,  except  the  six  counties  in 
Missouri  adjacent  to  Kansas  City,"  specified 
the  territory  which  bad  been  settled  upon. 
Thompson  also,  in  a  letter  to  Hubbard,  de- 
sired a  date  to  be  fixed  for  the  notes  and  for 
the  commencement  of  the  two  years  of  his 
exclusive  right  in  the  Hubbard  books.  As 
to  those  matters,  Hubbard  replied  that  the 
date  of  the  notes  and  the  commencement  of 
the  two  years  would  properly  be  fixed  as  of 
the  date  of  the  delivery  of  the  plates.  The 
dispute  about  the  territory  to  be  allowed  to 
Thompson  in  respect  to  the  Manning  book 
continued,  but  was  finally  settled  in  a  corre- 
spondence which  occurred  in  April,  1880. 
and  such  settlement  resulted  in  the  shipment 
eof  the  plates  by  Thompson  to  Hubbard,  and 
H  In  the  payment  of  the  consideration  therefor, 
*  by  $500  Of  cash  and  $3,500  in  notes,  the 
longest  of  which  ran  for  two  years  from  the 
15th  of  May,  1880,  and  all  of  which  were 
duly  paid.  Thompson  testifies  that  he  shipped 
the  plates  because  he  and  Hubbard  had  come 
to  an  agreement  as  to  territory;  and  he  also 
sent  to  Hubbard  the  bill  of  sale  before  set 
forth  as  a  part  of  the  original  bill.  In  inclos- 
ing to  Thompson,  on  the  1st  of  June,  1880, 
the  notes  amounting  to  $3,500,  Hubbard 
wrote  to  him  as  follows:  "We  inclose  here- 
with notes  to  the  amount  of  $3,500,  which, 
with  $500  allowed  you  on  book-account,  is  in 
fall  settlement  of  your  bill  of  May  3d  for 
plates,  copyright,  original  cuts,  and  stamps 
for  binding,  of  Manning's  Illustrated  Stock 
Doctor  and  Live  Stock  Encyclopedia.  The 
first  lot  of  plates  did  not  reach  us  till  about 
the  12tb,  second  lot  about  the  I8th,  and  third 
lot  is  not  in  yet;  so  we  date  notes  the  15th, 
which  is  sooner  than  is  really  due  you. 
Please  acknowledge  receipt  in  full,  and 
oblige."  The  notes  were  all  of  them  dated 
May  15, 1880,  and  each  of  them  bore  interest 
at  6  per  cent,  per  annum;  the  three  $1,000 
not«s  being  payable  respectively  at  8, 12,  and 
18  months  after  date,  and  the  $500  note  at 
two  years  after  date.  Thompson,  in  a  letter 
to  Hubbard  Bros.,  dated  June  4,  1880,  ac- 
knowledged the  receipt  of  the  four  notes, 
and  said:   "With  $500  previously  allowed. 


they  are  payment  in  full  of  plates,  eagnr" 
ings,  copyright,  and  all  the  material  that 
enter  Into  the  manufacture  of  the  Stock 
Book.  The  reservation  being  that  we  con- 
trol certain  field,  and  are  to  get  books  at  a 
certain  rate  above  actual  cost  of  manufact- 
ure." The  draft  of  an  agreement  which 
Hubbard  sent  to  Thompson  in  July,  1880, 
related  only  to  future  deliveries  of  the  Man- 
ning book,  to  the  territory  in  which  it  was  to 
be  sold  by  Thompson,  and  to  the  exclusive 
agency  by  Thompson  for  the  publications  of 
Hubbard.  It  did  not  mention  the  sale  of  the 
plates  or  the  copyright,  or  the  consideration 
therefor,  because  that  had  been  settled  by 
the  bill  of  sale  and  the  delivery  of  the  notes; 
and  it  fixed  the  territory  in  which  the  Man- 
ning l)ook  was  to  be  sold  by  Thompson,  ac-n 
cording  to  the  limits  which  had  been  settled^ 
upon  by  the  compromise  of  ApriV1880.  Up* 
to  July,  1880,  after  the  compromise  of  April, 
1880,  no  controversy  had  arisen  in  regard  to 
any  copies  of  the  Manning  book  ordered  by 
Thompson,  because  he  had  ordered  none, 
having  on  hand  the  edition  which  he  had 
printed  before  he  delivered  the  plates  to 
Hubbard.  The  draft  agreement  prepared 
by  Thompson  and  sent  by  him  to  Hubl>ard 
in  August,  1880,  differed  in  matters  which 
Hubbard  considered  material  from  the  draft 
agreement  sent  by  Hubbard  to  Thompson  in 
July,  1880.  We  are  of  opinion  that  the 
transaction  between  the  parties  in  regard  to 
the  sale  of  the  copyright  of  the  Manning 
book  and  the  plates  therefor  was  a  completed 
transaction,  independently  of  all  contracts 
or  agreements  in  regard  to  other  matters; 
that  the  consideration  therefor  was  paid; 
and  that  that  contract  was  never  rescinded. 
The  remark  made  by  Hubbard  in  bis  letter 
to  Thompson  of  August,  12,  1880,  "I  am 
quite  agreeable  to  your  view  that  there  is 
virtually  no  agreement  between  us,"  had 
reference  to  matters  other  than  the  sale  of 
the-  copyright  and  the  plates,  which  had 
passed  to  Hubbard,  and  which  he  bad  In  his 
possession,  and  for  which  he  had  paid  partly 
in  cash  and  partly  in  the  negotiable  promis- 
sory notes  of  Hubbard  Bros.  There  was  no 
idea  on  the  part  of  either  party  that  the  copy- 
right and  the  plates  were  to  be  reconveyed 
to  Thompson,  or  that  he  was  to  repay  the 
consideration  to  Hubbard.  N^either  party 
suggested  anything  of  the  kind.  Hubbaid 
was  publishing  the  book,  and  pushing  its 
sale;  and  Tlioinpson,  in  and  after  the  fall  of 
1880,  was  buying  from  Hubbard,  and  paying 
for  such  copies  of  the  Manning  book  as  he 
desired  to  sell.  The  real  dispute  between 
the  parties  was  as  to  the  extent  to  which 
Thompson  should  be  bound  to  exert  himself 
in  selling  Hubbard's  other  publications,  and 
should  be  restricted  in  selling  any  other  pub- 
lications than  the  three  specified  in  the  paper 
of  March  30,  1880.  and  the  point  which  con- 
cerned the  matter  of  the  sale  of  Hubbard's 
publications  for  two  years  had  become  unim- 
portant when  the  original  bill  was  filed,  be- 
cause that  time  had  then  expired.    The  pre- 
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■ing  and  publishing  hj  Thompson  of  the 
iam  and  Baker  book  was  entirely  Incon- 
*  Bistent  with  the  idea  tbat*he  still  owned  the 
copyright  of  the  Manning  book.  At  the  time 
the  original  bill  was  filed,  Hubbard  had  fully 
performed  his  agreement  to  furnish  the  Man- 
ning book  to  Thompson  as  Thompson  or- 
dered it,  had  respected  the  territory  allotted 
to  Thompson,  and  had  shipped  his  other  pub- 
lications to  Thompson  aa  demanded.  On  these 
facts,  there  could  be  no  revesting  in  Thomp- 
son of  the  title  to  the  copyright  and  the 
plates,  and  all  that  be  could  ever  have  a 
right  to,  growing  out  of  the  failure  by  Hub- 
oard  to  perform  any  agreements  which  he 
had  entered  into,  was  a  remedy  by  damages 
in  an  action  at  common  law,  or  a  remedy  by 
a  bill  in  equity  for  speciQc  performance,  on 
the  basis  of  the  existence  of  the  actual  agree- 
ment made. 

The  remaining  question  Is  as  to  whether 
Hubbard,  aa  the  owner  of  the  copyright  of 
the  Manning  book,  can  maintain  his  suit 
against  Thompson  for  its  infringement.  The 
following  statement  is  made  in  the  brief  for 
Hubbard:  "It  is  conceded  that  plaintiff's 
book  was  duly  entered  for  copyright;  that 
before  publication  a  printed  copy  of  the  title 
of  the  book  was  delivered  at  the  office  of  the 
librarian  of  congress  at  Washington;  that 
within  ten  days  after  publication  two  com- 
plete copies  of  the  best  edition  of  the  book 
were  delivered  at  the  office  of  the  librarian  of 
congress,  at  Washington;  and  that  on  the 
page  next  after  the  title-page  there  was 
printed  in  every  copy  of  the  flrst  edition  of 
tbe  book  notice  of  copyright  in  the  follow- 
ing words,  viz.:  'Entered  according  to  Act 
of  Congress,  in  the  year,  1880,  by  N.  D. 
Thompson  A  Co.,  in  the  office  of  the  Libra- 
rian at  Congress,  at  Washington.'  It  is  also 
conceded  tbat  after  Mr.  Thompson  had  de- 
livered tbe  electrotype  plates  of  the  book  to 
Hubbard  Brothers,  they  changed  the  form  of 
the  copyright  notice,  so  as  to  read  as  follows, 
viz.:  'Entered  according  to  Act  of  Con- 
gress,' in  which  form  tbe  notice  was  printed 
in  tbe  copies  of  the  several  editions,  and  that 
afterwards  plaintiff  again  changed  the  no- 
tice of  copyright,  so  as  to  read  as  follows: 
♦Copyright,  1880,'  In  which  last-mentioned 
form  the  notice  was  printed  in  the  copies  of 
several  editions."  One  of  the  forms  used  by 
AHubbard  did  not  state  eitlier  the  year  in 
Swhich  tbe  copyright  was  entered,  or  by  whom 
•It  was'entereU;  while  the  other  form  men- 
tioned the  year,  but  not  tbe  name.  Section 
4962  of  the  Revised  Statutes  provides  as  fol- 
lows: "No  person  shall  maintain  an  action 
for  the  infringement  of  his  copyright  unless 
he  shall  give  notice  thereof  by  inserting  in 
the  several  copies  of  every  edition  published, 
on  the  title-page  or  the  page  immediately  fol- 
lowing, if  It  be  a  book ;  or  if  a  map,  chart,  ra  u- 
sical  composition,  print,  cut,  engraving,  pho- 
tograph, painting,  drawing,  chromo,  statue. 
Statuary,  or  model  or  design  intended  to  be 
perfected  and  completed  as  a  work  of  the  fine 
arts,  by  insoribing  upon  some  portion  of  tbe 


face  or  front  thereof,  or  on  the  face  of  tlie 
substance  on  which  the  same  shall  be 
mounted,  the  following  words:  •  Entered  ac- 
cording to  act  of  Congress,  in  the  year 
,  by  A.  B.,  in  the  office  of  the  Libra- 
rian of  Congress,  at  Washington.'"  Section 
1  of  the  act  of  June  18, 1874,  c.  801,  (18  St. 
78,)  which  act  took  effect  on  and  after  Au- 
gust 1, 1874,  provides  as  follows:  "That  no 
person  shall  maintain  an  action  for  the  in- 
fringement of  his  copyright  unless  he  shall 
give  notice  thereof  by  inserting  in  the  sev- 
eral copies  of  every  edition  published,  on  the 
title-page  or  the  page  Immediately  following, 
if  it  be  a  book;  or  if  a  map,  chart,  musical 
composition,  print,  cut,  engraving,  photo- 
graph, painting,  drawing,  chromo,  statue, 
statuary,  or  model  or  design  intended  to  be 
perfected  and  completed  as  a  work  of  fine 
arts,  by  inscribing  upon  some  visible  portion 
thereof,  or  of  the  substance  on  which  the 
same  shall  be  mounted,  the  following  words, 
viz. :  '  Entered  according  to  Act  of  Congress, 

in  the  year ,  by  A.  B.,  in  the  office  of 

the  Librarian  of  Congress,  at  Washington;' 
or,  at  his  option,  the  word  <  Copyright,'  to- 
gether with  the  year  the  copyright  was  en- 
tered, and  the  name  of  the  party  by  whom 
it  was  taken  out,  thus:  'Copyright,  18 — , 
by  A.  B.'"  Tbe  fourth  section  of  the  same 
act  repealed  all  laws  and  parts  of  laws  incon- 
sistent with  the  provisions  contained  in  tbe 
flrst  three  sections  of  the  act. 

It  Is  veiy  clear  that  Hubbard,  as  the  pro- 
prietor of  the  copyright,  was  bound  to  give e 
the  statutory  notice  in  the  several  copies  of  S 
every  edition  published  by  him,  and  that'he* 
did  not  do  so.  The  plain  declaration  of  the 
statute  is  that  no  person  shall  maintain  an 
action  for  tbe  infringement  of  bis  copyright, 
unless  he  shall  give  notice  thereof  by  insert- 
ing the  prescribed  words  in  the  several  copies 
of  every  edition  published.  That  means, 
every  edition  which  he,  as  controlling  the 
publication,  publishes.  His  failure  to  give 
such  notice  debars  him  from  maintaining  an 
action  for  the  infringement  of  his  copyright. 
The  word  "action"  means  an  action  either 
at  law  or  in  equity.  Section  3  of  the  act  of 
May  31,  1790,  c.  15,  (1  St.  125,)  declared 
that  no  person  should  be  entitled  to  ttie  benefit 
of  that  act,  unless  he  should  flrst  deposit  a 
printed  copy  of  the  title  of  a  book  in  the  pre- 
scribed office,  and  further  provided  that  the 
author  or  proprietor  should,  within  a  pre- 
scribed time,  cause  a  copy  of  the  record  of  the 
title  to  be  published  in  one  or  more  news- 
papers, as  prescribed.  Section  1  of  the  act 
of  April  29,  1802,  c.  86,  (2  St.  171.)  provided 
that  every  person  who  should  seek  to  obtain 
a  copyright  of  a  book  should,  in  addition  to 
the  requisites  enjoined  in  the  act  of  1790, 
give  information,  by  causing  the  copy  of  the 
record  to  be  inserted  at  full  length  in  the 
title-page,  or  in  the  page  immediately  follow- 
ing the  title  of  the  book.  Section  5  of  the  act 
of  February  8.  1831,  c.  16,  (4  St.  437,)  de- 
clared that  no  person  should  be  entitled  to  tbe 
benefit  of  that  act,  unless  he  should  Insert 
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the  prescribed  words  In  the  poblished  copies 
of  the  book.  In  section  97  of  the  act  of  July 
».  1870,  c.  230,  (16  St.  214,)  now  section 
4962  of  the  Revised  Statutes,  the  language 
of  section  5  of  the  act  of  1831  was  changed 
so  as  to  declare  that  no  person  should  main- 
tain an  action  for  the  infringement  of  his 
copyright,  unless  he  should  insert  in  the  sev- 
eral published  copies  the  notice  prescribed. 
This  requirement  of  giving  the  prescribed 
notice  has  always  been  held,  under  all  of  the 
atatates,  to  be  one  of  the  conditions  prece- 
dent to  the  pei-f  ection  of  the  copyright,  the 
other  two  being  the  deposit,  before  publica- 
tion, of  the  printed  copy  of  the  title,  and  the 
depositing  in  the  public  office,  within  the 
prescribed  time  after  publication,  of  a  copy 
or  copies  of  the  book.  Wheaton  y.  Peters,  8 
wPet  691;  Merrell  v.  Tice,  104  U.  S.  557;  Cal- 
Slaghan  v.  Myers.  128  IT.  S.  617,  652,  ante, 
*  177.*  It  is  not  enough  that  Thompson,  while 
he  owned  the  copyright,  gave  the  required  no- 
tice in  the  copies  of  every  edition  be  pub- 
lished while  it  was  bis  copyright.  The  in- 
hibition of  the  statute  extended  to  and  ope- 
rated upon  Hubbard  while  be  owned  the 
copyright,  in  respect  to  the  copies  of  every 
edition  which  he  published,  and  for  bis  fail- 
ure he  is  debarred  from  maintaining  his  ac- 
tion. 

The  view  Is  urged  that  the  only  object  of 
the  notice  required  by  the  statute  is  to  give 
notice  of  the  copyright  to  the  public;  and 
that,  as  Thompson  himself  took  the  copy- 
right, and  had  vested  the  title  to  it  in  Hub- 
bard, he  lias  no  right  to  infringe  the  copy- 
right, although  it  may  be  invalid  as  to  the 
rest  of  the  world.  But  we  are  of  opinion  that 
the  failure  of  Hubbard  to  comply  with  the 
statute  operated  to  prevent  his  right  of  ac- 
tion against  Thompson  from  coming  into  ex- 
istence. This  right  of  action,  as  well  as  the 
copyright  itself,  is  wholly  statutory,  and  the 
means  of  securing  any  right  of  action  in 
Hubbard  are  only  those  prescribed  by  con- 
gress. Wheaton  t.  Peters,  8  Pet.  591.  662, 
663;  Banks  t.  Manchester,  128  U.  S.  244, 
252,  ante,  86.  The  decreeof  the  circuit  court 
Is  reversed,  and  the  case  is  remanded  to  that 
court,  with  directions  to  dismiss  the  original 
bill  and  the  cross-bill,  with  costs  in  the  cir- 
cuit court  to  neither  party.  Each  party  is  to 
pay  one-half  of  all  the  costs  in  this  court 


oa  V.  s.  1C2) 

COLBR  V.  CiTT  OF  CleBURMB. 
(May  18,  1889.) 

I.  MmnoiPAi,  Corporations— BosDg—ExEotmoN'. 
Eev.  St.  Tex.  1879,  tit.  17,  o.  4,  p.  73,  authoriz- 
ins  munioipal  corporatioas  to  issue  bonds,  pro- 
vides, by  article  42i,  that  the  bonds  shall  be 
signed  by  the  mayor  of  such  city.  Held,  that 
the  olty  connoil  has  no  power,  after  the  term 
of  a  mayor  has  expired,  to  authorize  him  to  siga 
bonds  as  of  a  date  during  his  term  ol  office. 

I  Same. 

By  article  423  It  is  made  the  duty  of  the  mayor, 
when  the  bonds  are  issued,  to  forward  them  to 
the  oomptroUer  of  the  state  tor  registry.  Held, 
that  as  they  could  not  be  issued  until  they  were 
properly  signed  by  a  person  who  was  the  mayor 


at  the  time  when  they  were  signed,  the  comp- 
troller could  receive  them  lawfully  for  registry 
only  from  such  mayor. 

S.  Samb. 

It  being  made  the  duty  by  article  434  of  the 
mayor  to  forward  with  the  bonds  for  registry  a 
statement  of  the  amount  of  taxable  property, 
together  with  the  statement  of  the  amount  oi 
the  tax  levied,  such  statement  oould  be  fur- 
nished by  no  other  person  than  such  mayor. 

4.  Same— Plea  of  Now  est  Factum. 

In  an  action  on  the  bonds,  the  city  alleged  in 
Its  plea  of  non  est  factum  that  the  person  who 
was  mayor  at  the  time  the  bonds  were  signed 
never  signed  the  same,  or  authorized  any  one  to 
do  so  for  him,  and  that  they  had  never  been  for- 
warded to  the  oomptroUer  by  the  mayor,  or  by 
any  one  authorized  by  him  to  do  so,  and  that  lia 
had  never  forwarded,  or  authorized  to  be  for- 
warded, the  statement  of  taxable  property. 
Held,  that  the  plea  was  not  defective  for  f ailur* 
to  negative  the  idea  that  the  bonds  may  have 
been  signed  by  some  one  authorized  by  defend- 
ant or  by  law,  as  the  defendant  had  no  power  to 
authorize  any  one  other  than  the  mayor  to  sign 
them,  and  it  was  for  the  plaintiff  to  show  that 
the  person  who  signed  tbtaa  was  antliorized  by 
law  to  do  so. 

fi.  Bams— BoxA  Fina  PimoHASBBa. 

Where  an  examination  of  the  records  wonld 
have  shown  that  the  bonds  were  not  Issued  on 
the  day  recited  as  their  date,  and  that  the  per- 
son who  signed  them  was  not  mayor  at  the  urn* 
they  were  signed,  the  facts  that  the  records 
would  show  that  the  person  signing  them  was 
mayor  on  the  day  of  their  date,  and  that  tha 
statutes  and  ordinances  referred  to  in  the  bonds 
authorized  their  issue,  and  that  the  indorse- 
ments showed  that  they  had  been  registered, 
will  not  aid  the  purchaser,  as  even  bona  fid» 
purchasers  of  municipal  bonds  must  t^e  the 
risk  of  the  official  character  of  those  who  ax*- 
outethem. 

In  Error  to  the  Circnit  Court  of  the  United 
States  for  the  Northern  District  of  Texas. 

W.  8.  Hemdon,  for  plaintiff  in  error. 
Jamea  W.  Broton.  for  defendant  in  error. 

Blatchford,  J.  This  is  an  action  at  law 
brought  in  the  circnit  court  of  the  United 
States  for  the  Northern  district  of  Texas,  by 
W.  N.  Coler,  Jr.,  against  the  city  of  Cleburne, 
a  municipal  corporation  of  Texas,  to  recover 
on  234  coupons,  of  $35  each,  amounting  to 
$8,190,  cut  from  a  series  of  51  bonds,  of 
81,000  each,  purporting  to  have  been  exe- 
cuted and  issued  by  that  corporation.  The^ 
case  was  tried  by  the  court,  on  the  wrltteu^ 
■waiver  of  a  jury,  and,  having  bpard  the  eri-* 
dence,  it  adjudged  tliat  the  plaintiff  take 
nothing  by  his  suit,  and  that  the  defendant 
go  without  day,  and  recover  its  costs.  The 
plaintiff  has  brought  a  writ  of  error.  There 
is  no  special  finding  of  facts,  but  there  Is  a 
bill  of  exceptions,  which,  after  setting  forth 
what  was  proved,  states  that  the  court,  on 
the  pleadings  and  proof,  found  the  \w  for 
the  defendant,  and  rendered  final  judgment 
for  it  and  against  the  plaintiff  for  cost»  of 
suit.  Tills  is  a  sufficient  special  finding  ot 
facts  to  authorize  us,  under  section  700  of  the 
Revised  Statutes,  to  determine  whether  the 
facts  found  are  sufficient  to  support  the 
judgment.  The  plaintiff,  in  his  petition  and 
four  supplemental  petitions,  alleged  that  he 
wao  the  &ona ^8  owner,  holder,  and  bearer. 
I  oetore  masunty,  of  the  coupons,  for  a  valu- 
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able  consideration  paid;  that  the  bonds  were 
Issued  by  the  city  for  the  purpose  of  erecting 
8  system  of  water-works;  and  that  the  bonds 
and  coupons  were  made  and  issued  in  pursu- 
ance of  article  420  of  the  Revised  Statutes  of 
the  state  of  Texas,  and  of  an  ordinance 
adopted  by  the  city  council  of  the  defendant, 
September  13,  1883.  The  defendant,  with 
other  pleas,  interposed  one,  called  in  the 
record  a  plea  of  non  est  factum,  which  says 
that  the  bonds  and  coupons  in  question  are 
not  the  obligations  of  the  defendant,  and 
were  never  executed  and  delivered  by  it,  be- 
cause they  never  bad  any  existence  prior  to 
July  S,  1884;  that  they  were  never  signed  by 
J.  M.  Odell,  (who  had,  on  the  the  first  Tues- 
day in  April,  1884,  been  duly  elected  to  the 
office  of  mayor  of  said  city  for  a  term  of  two 
years,  and  was  on  the  Sd  ef  July,  1884,  the 
legallyqualifled  and  acting  mayor  of  the  city,) 
or  by  his  authority,  or  by  any  person  author- 
ized by  law  to  act  as  mayor  of  the  city;  that 
said  mayor  at  all  times  refused  to  sign  the 
same;  that,  although  said  bonds  and  coupons 
purport,  on  their  face  to  have  been  executed 
on  January  1,  1884,  and  to  be  signed  by  the 
mayor  of  the  city,  they  were  in  fact  made  on 
the  Sd  of  July,  1884,  and  antedated,  and 
signed  by  one  W.  N.  Hodge,  a  private  citi- 
2  zen,  but  formerly  mayor  of  the  city,  whose 
S  term  of  office  had  expired  in  April,  1884; 
*  tbafany  registration  of  the  bonds  in  the  office 
of  the  comptroller  of  public  accounts  of  the 
state  of  Texas  was  illegal  and  without  au- 
thority, because  they  were  never  forwarded 
to  the  comptroller  by  the  mayor,  Odell,  or  by 
any  person  authorized  by  him  to  do  so,  and 
he  never  forwarded  to  the  comptroller  his 
certificate  showing  the  values  of  taxable 
property,  real  and  personal,  in  said  city  for 
the  year  1884,  and  never  authorized  any  per- 
son so  to  do;  and  that  said  bonds  and  cou- 
pons were  never  delivered  by  said  mayor,  or 
by  his  authority,  or  by  any  person  author^ 
ized  to  act  as  mayor  of  the  city,  to  the  Texas 
Water  &  Gas  Company,  or  to  any  other  per- 
son or  persons.  The  plaintiff  filed  a  demur- 
rer to  the  above  plea,  as  insufficient  in  law. 
The  bill  of  exceptions  states  that  this  demur- 
rer was  considered  by  the  court  in  its  gen- 
eral finding. 

The  bonds  and  coupons,  which  were  put 
in  evidence,  were  in  the  following  form : 
"1,000.  1,000. 

"United  States  of  America. 
"No.  51.  «1,000. 
"The  city  of  Cleburne,  in  Johnson  county, 
state  of  Texas,  hereby  acknowledges  that, 
for  value  received,  it  is  indebted  and  bound, 
and  hereby  promises  to  pay,  unto  the  Texas 
Water  and  Gas  Company,  or  bearer,  at  the 
,  in  the  city  of  New  York,  at  the  ex- 
piration of  twenty  years  from  the  date  hereof, 
the  sum  of  one  thousand  dollars  in  lawful 
money  of  the  United  States  of  America,  and 
also  that  it  is  bound  and  will  pay  interest  on 
said  sum  of  one  thousand  dollars,  at  the  rate 
of  seven  per  centum  per  annum,  on  the  first 
days  of  January  and  July  of  each  year  there- 
y.9s.o.— 46 


after,  to  and  inelnding  the  first  day  of  Jan- 
uary, A.  D.  1904,  to  the  beiirer,  according  to 
the  respective  coupons  therefor  hereto  at- 
tached, for  thlrty-flve  dollars  each,  signed  by 
the  mayor  of  the  city  of  Cleburne  and  at- 
tested by  the  secretary  of  the  city  of  Cleburne, 
upon  presentation  at  the  fiscal  agency  in  New 
York.  This  bond  is  authorized  by  article 
420  of  the  Revised  Statutes  of  the  state  of 
Texas,  and  by  an  ordinance  adopted  by  the 
board  of  aldermen  of  the  city  of  Cleburne,  on^ 
the  13th  day  of  Sept.,  1883,  in  conformity  to* 
said  article  420.  *  This  bond  is  one  of  a  series  * 
of  fifty-one  of  like  tenor  and  effect,  issued 
for  the  erection  of  a  complete  system  of  water- 
works, and  is  secured  by  an  ordinance  of  the 
city  of  Cleburne  under  the  general  laws  of 
the  state,  and  setting  apart  all  the  net  rev- 
enues of  said  water- works  to  pay  the  interest 
and  sinking  fund  upon  the  same,  and  requir- 
ing the  council  to  annually  levy  and  collect  a 
tax  of  thirty-five  cents  on  the  one  hundred 
dollars'  worth  of  property,  if  so  much  shall 
be  required,  to  pay  the  interest  and  two  per 
cent,  sinking  fund.  It  is  understood  that 
the  city  of  Cleburne  shall  have  the  right  to 
call  in  any  or  all  the  bonds  of  this  series, 
numbered  from  one  to  fifty -one,  respectively, 
at  any  time  after  ten  years  from  the  date  of 
said  bonds,  upon  first  giving  public  notice 
thereof  in  the  city  organ  of  the  city  of  Cle- 
burne, for  three  months  before  the  first  days 
of  January  or  July  in  any  year,  and  interest 
Shall  cease  from  the  time  they  are  so  called 
in,  respectively.  In  witness  whereof  the 
mayor  of  the  city  of  Cleburne  hereto  signs 
his  name,  and  the  city  secretary  of  the  city 
of  Cleburne  attests  with  the  seal  of  the  said 
city  of  Cleburne,  hereto  affixed,  this  the  first 
day  of  January,  A.  D.  1884. 

[l.  s.]  "W.  N.  Hodqe,  Mayor. 

'■'Attest:  W.H.Gbaveb,  Secretary. 

"1,000." 

The  bond  is  indorsed  as  follows: 

"51.  81,000  city  of  Cleburne  water-works 
bond.  Interest  seven  per  cent.,  payable  July 
1st  and  January  1st  of  each  year.  Twenty 
years'  bond.  Registered  July  12th,  1884. 
Wm.  J.  Swain,  Comptroller. 
"635.00.  «S5.00. 

"On  the  first  day  of  July,  1886,  the  city  of 
Cleburne,  state  of  Texas,  will  pay  to  bearer, 
in  the  city  of  New  York,  thirty-five  dollars, 
being  six  months'  interest  on  water-works 
bond  No.  51. 

"W.  N.  Hodqe,  Mayor. 
^  "  W.  H.  Graves,  Secretary, 

The  plaintiff  proved  that  the  Texas  Water 
&  Gas  Company,  a  corporation,  through  its 
proper  ofiicers,  made  a  written  contract  with 
the  city,  through  its  proper  officers,  on  Sep- 
tember 13,  1883,  to  erect  for  it  a  complete 
system  of  water-works,  the  material  used  and 
the  manner  of  building  being  fully  shown  in 
specifications  and  plans,  on  or  before  June  1, 
1884,  in  consideration  for  which  the  city 
agreed  to  pay  the  builder  S51,000,  in  bonds 
of  $1,000  each,  payable  to  bearer  20  years 
after  January  1,  1884,  bearing  interest  at  7 
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per  cent.,  ^presented  hj  seml-annnal  coa- 
pons  for  835  each  attached  thereto,  the  same 
to  be  engraved,  signed  by  its  mayor  and  secre- 
tary, and  delivered  to  the  Texas  Water  & 
6aa  Company  upon  the  completion  of  said 
system  of  water-works  according  to  plans 
and  specifications,  and  the  ncceptance  thereof 
by  the  city  after  the  same  had  been  duly 
tested.  It  was  further  proved  that  said  con- 
tract provided  that,  upon  the  works  having 
been  tested  and  the  same  reported  and  re- 
ceived by  the  city,  the  builder  should  be  dis- 
charged from  all  further  obligations  on  ac- 
count of  the  works.  It  was  further  proved 
tliat  the  system  of  water-works  was  built 
within  the  time  agreed  upon,  and  accepted 
by  the  city;  and  that,  on  the  13th  of  Septem- 
ber, 1883,  the  city  council  adopted  an  ordi- 
^  nance  fully  authorizing  the  contract  above 
«  mentioned,  acopy  of  which  ordinance  is  given 

•  In  the  margin.'.  It  was  also  proved  that, 
after  the  defendant  accepted  the  water- works, 

«and  on  July  8, 1884,  the  51  bonds  for  851,000 
f  were  delivered  to  the  Texas  Water  &  Gas 

*  Company,  snd*registered  by  the  comptroller 
of  the  state;  that  the  defendant,  before  the 
delivery  of  said  bonds,  cut  off  and  canceled 
the  first  coupon  thereon,  maturing  July  1, 
1884 ;  that  it  took  charge  of  the  works  and  con- 
tracted a  sale  of  them  to  another  corporation, 
which  corporation  operated  them  for  a  time; 
that  afterwards  the  defendant  resumed  the 


>  An  ordinance  to  provide  for  the  construction  of 
water- works  in  the  olty  of  Cleburne,  to  provide  for 
issuing  bonds,  and  to  levy  a  tax  to  pay  interest  and 
create  a  sinking  fund. 

Whereas,  the  city  conndl  of  the  dty  of  Cleburne 
deem  it  absolutely  neoessa^  that  some  steps  should 
be  taken  by  the  dty  of  Cleburne  to  protect  the 
property  of  the  city  and  dtiians  against  fire :  and 
whereas,  it  is  further  manifest  that  the  establish- 
ment of  an  efficient  system  of  water-works  Is  the 
most  economical  protection  against  fires;  and 
whereas,  the  Texas  Water  and  Oas  Company,  a  oor^ 
poration  having  Its  chief  domidle  in  the  dty  of 
Tyler,  Smith  county,  Texas,  has  made  a  proposi- 
tion, with  plans  and  specifications,  to  oonstniot  a 
complete  mtem  of  water^works  In  the  dty  of  Cle- 
bame,  and  for  the  city  of  Cleburne,  (as  per  plans 
and  specifications  now  on  file  in  the  office  of  the 
city  secretary,)  for  fifty-one  bonds  of  the  city  of 
Cleburne  for  one  thousand  dollars  each,  with  inter- 
est at  seven  per  cent,  per  annum,  with  coupons  at- 
tached for  interest,  payable  semi-annually;  and 
whereas,  the  city  council  of  the  dty  of  Cleburne 
has  accepted  said  proposition  of  the  said  Texas 
Water  and  Qas  Company ,  now,  therefore,  be  it  or- 
dained, by  the  city  council  of  the  dty  of  Clebnme, 
that  the  mayor  and  city  secretary  are  hereby  au- 
thorized and  fully  empowered  to  execute,  sign,  and 
deliver,  for  and  in  behalf  of  the  city  of  Cleburne, 
a  contract  with  the  Texas  Water  and  Oas  Company, 
a  corporation  under  the  laws  of  Texas,  for  the  con- 
struction of  a  complete  system  of  water- works 
within  the  corporate  limits  of  the  city  of  Cleburne, 
according  to  the  plans  and  specifications  submitted 
by  the  Texas  Water  and  Oas  Company,  through  M. 
T.  Brown,  vice-president  and  general  manager  of 
said  corporation :  and  it  Is  further  ordained  that  the 
mayor  Is  forthwith  required  to  have  lithographed 
fifty-one  bonds,  for  one  thousand  dollars  each,  due 
twenty  years  after  date,  and  redeemable  at  the  op- 
tion of  the  dty  at  any  time  after  ten  years,  with 
forty  coupons  attached  to  each,  for  thlrty-flve  dol- 
lars each,  payable  in  the  city  of  New  York  or  in  the 
dty  of  Anstizi,  Texas,  the  said  coupons  to  fail  due 
the  first  day  of  July,  1884,  and  the  first  day  of  Jan- 
nary,  1885,  and  on  each  subsequent  first  day  of 


control  of  them,  and  still  has  possession  of 
them  and  uses  them  for  fire  protection  and 
other  uses ;  that  the  Texas  Water  &  Gas  Com- 
pany sold  all  of  the  bonds  and  coupons,  and  de> 
livered  them  to  third  parties  soon  after  they 
were  received;  that  the  defendant,  byits  city 
council,  on  July  3, 1884,  adopted  a  resolution 
authorizing  and  requesting  £x-Mayor  W.  K. 
Hodge,  whose  name  had  been  engraved  on 
the  coupons  attached  to  the  51  bonds,  to  sign 
the  bonds  as  and  upon  the  date  January  1, 
1884,  when  he  was  actually  the  mayor  of  the 
city,  and  that  said  bonds  be  signed  by  W.  H. 
Graves,  who  was  the  secretary  of  the  defend- 
ant on  January  1,  1884,  as  well  as  on  Jaly 
3,  1884.  The  defendant  proved  that  W.  N. 
Hodge,  who  signed  the  bonds,  ceased  to  be 
mayor  in  April,  1884;  that  Odell  became  then 
the  mayor;  that  the  bonds  were  signed  July 
3,  1884;  and  that  the  city  council  authorized 
Hodge,  who  was  then  a  private  citizen,  to 
sign  the  bonds  on  that  day.  It  was  also 
proved  that  Mayor  Odell  did  not  furnish  a 
statement  of  the  valuation  of  property  to  the 
comptroller,  nor  forward  to  him  the  51  bonds 
for  registration,  and  refused  to  sign  more 
than  40  of  said  bonds;  and  that  the  defendant 
was  using  and  operating  the  water-works, 
and  had  been  for  over  20  months.  ^ 

Articles  420  to  424  of  the  Revised  Statutes^ 
of  Texas,  in*force  at  the  time  of  the  issue  of* 
these  bonds,  (Rev.  St.  1879.  tit.  17.  c.  4,  p. 


July  and  first  day  of  January  for  each  and  every 
year,  np  to  and  including  the  first  day  of  July,  1905, 
and,  after  said  bonds  are  lithographed,  the  same  to 
be  executed,  signed,  and  delivered  to  the  said  Texas 
Water  and  Qas  Company,  upon  the  said  company's 
oomplyingwith  their  contract,  as  therein  provided. 
And  it  is  further  ordained  by  the  dty  oouncQ 
aforesaid  that  all  the  revenues  realized  from  opera- 
tion of  water-works  aforesaid,  over  and  above  Um 
expenditures  in  operating  the  same,  be,  and  the 
same  Is  hereby,  appropriated  and  constitute  a  fund 
to  pay  the  interest  and  create  a  sinking  fond  for 
the  final  redemption  of  said  bonds  as  afore  pro- 
vided. And  It  is  further  ordained  by  the  dty  ooun- 
dl  aforesaid  that  the  following  tax  shall  be  annu- 
ally levied,  and  collected,  and  the  same  is  hereby 
appropriated,  to  pay  the  Interest  on  water-worlcs 
bonds  hereinbefore  authorized  to  be  issued,  one- 
fourth  of  one  per  cent,  on  each  one  hundred  dol- 
lars' worth  of  property,  and  that  this  provision 
shall  remain  and  be  in  force  until  the  said  water- 
works bonds  are  fully  paid  and  satisfied,  provided 
nothing  herdn  shall  prevent  the  dty  from  remit- 
ting the  tax,  or  any  part  thereof  herein  provided 
for,  in  the  event  the  net  revenue  shall  realize  a 
fund  sufficient  to  pay  interest  and  create  ten  per 
cent,  sinking  fund  on  said  waler-worlcs  bonds. 
And  it  is  further  ordidned  that  this  ordinance  talra 
effect  from  and  after  its  passage.  And  it  is  further 
ordained  by  the  city  council  aforesaid  that  to  the 
above  there  shall  be  levied  and  collected  one-tenth 
of  one  per  cent.,  under  and  by  virtue  of  the  power 
of  the  city  to  levy  and  collect  an  annual  tax  to  de- 
fray the  current  expenses  of  its  local  government^ 
and  the  same  is  hereby  set  apart  and  appropriated 
to  the  payment  of  the  interest  and  the  smkingfund 
of  the  bonds  herein  provided  for :  provided,  that 
this  sectioD  of  this  ordinance  shall  be  inoperative 
for  such  year  or  years  as  it  may  be  found  that  the 
tax  and  revenue  heretofore  provided  for  and  set 
apart  shall  be  sufficient  to  pay  the  interest  and 
sinking  fund  as  provided. 

Passed  Beptemoer  isth,  188S.  Aiiproved  Septem- 
ber 18, 1888. 

[Signed]  W.  N.  Hodob,  Hayor. 

Attest:  W.  H.  Oa^vas,  Beoretaij. 
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72.)  were  as  follows:  "Art.  420."  The  city 
council  shall  have  power  "to  appropriate  so 
mnch  of  the  revenues  of  the  city,  emanating 
from  whatever  source,  for  the  purpose  of  re- 
tiring and  discharging  the  accrued  indebted- 
ness of  the  city,  and  for  the  purpose  of  im- 
proving Ihe  public  markets  and  streets,  erect- 
ing and  conducting  city  hospitals,  city  hall, 
water- works,  and  so  forth,  as  they  may  from 
time  to  time  deem  expedient;  and  in  fur- 
therance of  these  objects  they  shall  have  pow- 
er to  borrow  money  upon  the  credit  of  the 
city,  and  issue  coupon  bonds  of  the  city 
therefor,  in  such  sum  or  sums  as  they  may 
deem  expedient,  to  bear  interest  not  exceed- 
ing ten  per  cent,  per  annum,  payable  semi- 
annually at  such  place  as  may  be  fixed  by 
city  ordinance:  provided,  that  the  aggregate 
amount  of  bonds  issued  by  the  city  council 
ahall  at  no  time  exceed  six  per  cent,  of  the 
value  of  the  property  within  said  city,  sub- 
ject to  ad  valorem  tax.  Art.  421.  All  bonds 
shall  specify  for  what  purpose  they  were  is- 
sued, and  shall  not  be  invalid  if  sold  for  less 
than  their  par  value;  and  when  any  bonds 
are  issued  by  the  city  a  fund  shall  be  pro- 
vided to  pay  the  interest  and  create  a  sink- 
ing fund  to  redeem  the  bonds,  which  fund 
shall  not  be  diverted  nor  drawn  upon  for  any 
other  purpose,  and  the  city  treasurer  shall 
honor  no  drafts  on  said  fund,  except  to  pay 
interest  upon,  or  redeem  the  bonds  for  which 
it  was  provided.  Art.  422.  Said  bonds  shall 
be  signed  by  the  mayor  and  countersigned 
by  the  secretary,  and  payable  at  such  places 
and  at  such  times  as  may  be  fixed  by  ordi- 
nance of  the  city  council,  not  less  than  ten 
nor  more  than  fifty  years.  Art.  423.  It 
sliali  be  the  duty  of  the  mayor,  whenever  any 
bond  or  bonds  are  issued,  to  forward  the  same 
to  the  comptroller  of  public  accounts  of  the 
state,  whose  duty  it  shall  be  to  register  said 
bond  or  bonds  in  a  book  kept  for  that  pur- 
pose, and  to  indorse  on  each  bond  so  regis- 
tered his  certificate  of  registration,  and  to 
e  give,  at  the  request  of  the  mayor,  hi?  certifl- 
^cate  certifying  to  the  amount  of  bonds  so 
^registered  in  his  o£3ce  up  to  date.  *  Art. 424. 
That  it  shall  be  the  duty  of  the  mayor,  at  the 
time  of  forwarding  any  of  said  bonds  for  reg- 
istration, to  furnish  the  comptroller  with  a 
statement  of  the  value  of  all  taxable  proper- 
t>y,  real  and  personal,  in  the  city;  also  with 
a  statement  of  the  amount  of  tax  levied  for 
the  payment  of  interest,  and  to  create  a  sink- 
ing fund.  It  is  hereby  made  the  duty  of  the 
comptroller  to  see  that  a  tax  is  levied  and 
collected  by  the  city  sufficient  to  pay  the  in- 
terest semi-annually  on  all  bonds  issued,  and 
to  create  a  sinking  fund  sufiicient  to  pay  the 
said  bonds  at  maturity,  and  that  said  sinking 
fund  is  invested  in  good  interest-bearing  se- 
curities." 

It  is  assigned  for  error  that  the  circuit 
court  erred  in  overruling  the  plaintiff's  de- 
murrer to  the  plea  of  non  eat  factum,  be- 
cause that  plea  failed  to  exclude  the  idea 
that  the  defendant  or  the  law  had  authorized 
the  person  who  actually  signed  the  bonds 


i> 

and  coapons  to  do  bo.*  Article  422  of  the* 
statute  provides  that  the  bonds  shall  be 
signed  by  the  mayor.  This  clearly  means 
that  they  shall  be  signed  by  the  person  who 
is  mayor  of  the  city  when  they  are  signed, 
and  not  by  any  other  person.  The  legisla> 
ture  having  declared  who  shall  sign  them,  it 
was  not  open  to  the  city  council  to  provide 
that  they  should  be  signed  by  some  other  per- 
son. Article  423  of  the  statute  provides 
that  it  shall  be  the  duty  of  the  mayor,  when- 
ever  any  bonds  are  issued,  to  forward  them 
to  the  comptroller  of  public  accounts  of  the 
state,  for  registry.  They  could  not  be  is- 
sued until  they  were  properly  signed  by  a 
person  who  was  the  mayor  at  the  time  they 
were  signed,  and  the  comptroller  could  re- 
ceive them  lawfully  for  registry  only  from 
such  mayor.  So,  also,  by  article  424,  it  isei 
made  the  duty  of  the  same  mayor,  and  not^ 
that  of>any  other  person,  at  the  time  of  for-* 
warding  the  bonds  to  the  comptroller  for  reg- 
istration, to  furnish  him  with  the  statement 
specitied  in  that  article.  No  other  person 
than  such  mayor  could  furnish  the  comptrol- 
ler with  such  statement. 

The  complete  answer  to  the  suggestion 
that  the  plea  does  not  negtitive  the  idea  that 
the  bonds  may  have  been  signed  by  a  person 
authorized  by  the  defendant  to  sign  them  is 
that,  in  view  of  the  statute,  the  defendant 
had  no  power  to  authorize  any  other  person 
to  sign  them  than  the  person  who  was  mayor 
at  the  time  they  were  signed.  The  answer 
to  the  suggestion  that  the  plea  does  not  neg- 
ative the  idea  that  they  may  have  been 
signed  by  a  person  authorized  bylaw  to  sign 
them  is  that,  in  view  of  the  provisions  of  the 
statutes  of  Texas  referred  to,  and  of  the  al- 
legations of  the  plea,  it  was  for  the  plaintiff 
!  to  aver  or  show,  in  reply  to  the  plea,  that  the 
person  who  signed  them,  or  some  other  per- 
son than  the  person  who  was  mayor  at  the 
time  they  were  signed,  was  authorized  by 
law  to  sign  them.  It  is  contended  for  the 
plaintiff  that,  as  Hodge,  who  signed  the 
bonds  as  mayor,  was  the  mayor  on  January 
1. 1884,  the  date  of  the  bonds,  and  the  plain- 
tiff was  an  innocent  purchaser  of  them  for 
value,  he  was  not  bound  to  look  beyond  the 
bonds  themselves,  and  the  enabling  acts  au- 
thorizing their  issue,  and  that,  if  there  was 
lawful  authority  to  issue  them,  and  the  city 
appeared  to  have  acted  upon  that  authority, 
he  was  not  obliged  to  inquire  further,  no 
matter  what  irregularity  characterized  the 
acts  of  the  officers  who  issued  them  on  be- 
half of  the  city ;  that  the  face  of  the  bonds 
referred  him  to  article  420  of  the  Statutes, 
and  to  the  ordinance  of  September  13, 1883; 
that  an  examination  of  the  statute  and  the 
ordinance  would  show  authority  to  issue  the 
bonds;  that  the  records  of  the  city  would 
show  that  the  persons  who  signed  the  bonds 
were  the  mayor  and  the  secretary  of  the  city 
on  the  1st  of  January,  1884,  the  date  of  the 
bonds;  that  the  indorsement  on  each  bond 
would  show  that  it  had  been  registered  by 
the  comptroller;  and  that  he  had  a  right  to 
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presame  that  the  bonds  had  been  forwarded 
to  the  comptroller  by  the  mayor,  as  provided 

N  by  the  statute,  or  otherwise  the  comptroller 

^  would  not  have  registered  them. 

*  *  But  we  have  always  held  that  even  bona 
fide  purchnsi'rs  of  municipal  bonds  must  take 
the  risk  of  the  official  character  of  those  who 
execute  them.  An  examination  of  the  rec- 
ords of  the  city  In  regard  to  the  issuing  of 
the  bonds  would  have  disclosed  the  fact  that 
the  l)onds  had  not  been  signed  and  issued  un- 
der the  ordinance  of  September  13,  1883,  un- 
til July  3,  1884;  that  W.  N.  Hodge  was  not 
mayor  on  that  day;  and  that  the  person  who 
then  signed  the  bonds  as  mayor  was  a  private 
citizen.  In  Anthony  v.  County  of  Jasper, 
101  U.  S.  693,  municipal  bonds  were  signed 
and  issued  in  October,  1872,  on  a  subscrip- 
tion made  in  March,  1872,  to  the  stock  of  a 
railroad  company,  and  bore  date  the  day  of 
the  subscription.  The  presiding  justice  who 
signed  the  bonds  did  not  become  such  until 
October,  1872.  Thus,  the  person  who  was 
in  ofiSce  when  the  bonds  were  actually  signed, 
signed  them,  but  they  were  antedated  to  a 
day  when  he  was  not  in  office.  In  the  pres- 
ent case,  the  bonds  were  not  signed  by  an 
officer  who  was  in  office  when  they  were 
signed,  but  by  a  person  who  was  in  office  on 
the  antedated  day  on  which  they  bore  date. 
In  the  Jasper  County  Case  there  was  a  false 
date  inserted  in  the  bonds  in  order  to  avoid 
the  effect  of  a  registration  act  which  took  ef- 
fect between  the  antedated  date  and  the  act- 
ual date  of  signing.  In  the  present  case 
there  was  a  false  signature.  But  the  prin- 
ciple declared  in  the  Jasper  County  Case  is 
equally  applicable  to  the  present  case.  It 
was  there  said  by  Chief  Justice  Waits,  de- 
livering the  judgment  of  the  court,  (page 
698:)  "The  public  can  act  only  through  its 
authorized  agents,  and  it  is  not  bound  until 
all  who  are  to  participate  in  what  is  to  be 
done  have  performed  their  respective  duties. 
The  authority  of  a  public  agent  depends  on 
the  law  as  it  is  when  he  acU.  He  has  only 
such  powers  as  are  specifically  granted,  and 
he  cannot  bind  his  principal  under  powers 
that  have  been  taken  away,  by  simply  ante- 
dating his  contracts.  Under  such  circum- 
stances, a  false  date  is  equivalent  to  a  false 
signature ;  and  the  public,  in  the  absence  of 
any  rutiQcation  of  its  own,  is  no  more  es- 

'« topped  by  the  one  than  it  would  be  by  the 
toother.    After  the  power  of  an  agent  of  a  pri- 

•  vate  person  has  been'revoked,  he  cannot  bind 
his  principal  by  simply  dating  back  what  he 
does.  A  retiring  partner,  after  due  notice 
of  dissolutiou,  cannot  charge  his  firm  for  the 
payment  of  a  negotiable  promissory  note, 
even  in  the  hands  of  an  innocent  holder,  by 
giving  it  a  date  within  the  period  of  the  ex- 
istence of  the  partnership.  Antedating,  un- 
der such  circumstances,  partakes  of  the  char- 
acter of  a  forgery,  and  is  always  open  to  in- 
quiry, no  matter  who  relies  on  it.  The  ques- 
tion \&  one  of  the  authority  of  him  who  at- 
tempts to  bind  another.  Every  person  who 
4eals  with  or  through  an  agent  assumes  all 


the  risks  of  a  lack  of  authority  in  the  agent 
to  do  what  he  does.  Negotiable  paper  is  no 
more  protected  against  this  inquiry  than  any 
other.  In  Bayley  t.  Taber,  5  Mass.  286,  it 
was  held  that  when  a  statute  provided  that 
promissory  notes  of  a  certain  kind,  made  or 
issued  after  a  certain  day,  should  be  utterly 
void,  evidence  was  admissible  on  behalf  of 
the  makers  to  prove  that  the  notes  were  is- 
sued after  that  day,  although  they  bore  a  pre- 
vious date.  *  •  •  Purchasers  of  munic- 
ipal securities  must  always  take  the  risk  of 
the  genuineness  of  the  official  signatures  of 
those  who  execute  the  paper  they  buy.  This 
includes,  not  only  the  genuineness  of  the  sig- 
nature itself,  but  the  official  character  of  him 
who  makes  it."  This  ruling  has  been  since 
followed.  In  Bissell  v.  Spring  Valley  Tp., 
110  U.  S.  162,  3  Sup.  Ct.  Rep.  655,  where 
bonds  were  issued  by  a  township  in  payment 
of  a  subscription  to  railway  stock,  under  a 
statute  which  made  the  signature  of  8  par- 
ticular officer  essential,  it  was  held  that 
without  the  signature  of  that  officer  they 
were  not  the  bonds  of  the  township,  and  that 
the  municipality  was  not  estopped  from  dis- 
puting their  validity  by  reason  of  recitals  in 
the  bond,  setting  forth  the  provisions  of  the 
statute,  and  a  compliance  with  them.  The 
same  principle  is  recognized  in  Bank  v.  Por- 
ter Tp.,  110  U.  S.  608.  618,  619.  4  Sup.  Ct. 
Rep.  254,  and  Bank  v.  Bergen  Co.,  115  U.  S. 
384,  390,  6  Sup.  Ct.  Rep.  88.  The  case  of 
Weyauwega  v.  Ayling,  99  U.  S.  112.  is  cited 
for  the  plaintiff.  In  that  case  the  bonds  of 
a  town  bore  date  June  1st,  and  were  signed 
by  A.  as  chairman  of  the  board  of  superris-^ 
ors,  and  by  B.  as  town-clerk,  and  were  de-^ 
livered  by* A.  to  a  railroad  company.  When* 
sued  on  the  coupons  by  a  Inma  fide  pui^ 
chaser  of  the  bonds  for  value  before  matu- 
rity, the  town  pleaded  that  the  l>onds  were 
not  in  fact  signed  by  B.  until  July  13th,  at 
which  date  he  had  ceased  to  be  town-clerk, 
and  his  successor  was  in  office.  It  was  held. 
Chief  Justice  Waits  delivering  the  opinion 
of  the  court,  that  the  town  was  estopped 
from  denying  the  date  of  the  bonds,  because, 
in  the  absence  of  evidence  to  the  contrary,  it 
must  be  assumed  that  the  bonds  were  de- 
livered to  the  company  by  A.  with  the  assent 
of  the  then  town-clerk.  In  Anthony  v. 
County  of  Jasper  the  court  distinguished 
that  case  from  Weyauwega  v.  Ayling,  and 
said  that  in  the  latter  case  it  held  that  "the 
town  was  estopped  from  proving  that  the 
bonds  were  actually  signed  by  a  former  clerk 
after  he  went  out  of  office,  because  the  clerk 
in  office  adopted  the  signature  as  his  own 
when  he  united  with  the  chairman  in  deliver- 
ing the  bonds  to  the  railroad  company," 
while  in  the  former  case  the  bonds  were  not 
complete  in  form  when  they  were  issued,  and 
it  was  only  by  a  false  date  that  they  were  ap- 
parently so.  In  the  present  case  it  appears 
affirmatively  by  the  bill  of  exceptions  that 
the  person  who  was  mayor  of  the  city  at  the 
time  the  bonds  were  signed  took  no  part  in 
signing,  delivering,  or  issuing  them;  that 
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they  were  not  complete  In  form  when  tbey 
were  issued,  because  they  were  not  signed 
Iqr  the  then  mayor;  and  that  it  was  only  by 
•  fidse  date  that  they  were  then  apparently 
«omplete  in  form.  Hence,  the  present  case 
is  not  like  Weyauwega  t.  Ayiing,  but  is  lilce 
Anthony  v.  County  of  Jasper.  This  case  is 
analogous  to  that  of  Amy  v.  City  of  Water- 
town,  No.  1,  180  U.  S.  301,  ante,  630,  wliere 
the  statute  required  process  to  be  served  on 
thecity  by  serving  it  on  the  mayor,  and  it 
was  not  BO  served,  and  It  was  held  that  there 
-could  be  no  substituted  service,  and  no  legal 
service  without  service  on  the  mayor.  Re- 
garding these  views  as  decisive  of  this  case, 
we  forbear  discussing  other  questions  on 
which  it  is  maintained  that  the  ruling  of  the 
-circuit  court  was  correct.  Judgment  af- 
firmed. 


<M0  u.  8. 


«t9) 
HtT.T.  ft. 


Hardino  «t  aZ.< 


(May  18, 1889.) 

1.  BaHKBUFTOT — FBOTECTIOir  AND  DlROHABeB  OV 
BaKKBCPT— ATTACHMXNT— SUBBTIXB. 

Where  an  attachment  is  dissolved  by  defend- 
ant's giviog  a  reoognizanoe,  with  sureties,  condi- 
tioned to  pay  any  judgment  against  him,  and 
after  verdict,  and  before  Jndgment,  defendant  is 
discharged  In  bankmptoy  proctiedings  com- 
menced more  than  four  months  after  the  attach- 
toent,  suoh  attachments  being  recognized  as 
ralid  by  the  bankrapt  act  (Rev.  St.  U.  B.  S  eOU,) 
<here  is  nothing  in  tne  act  to  prevent  the  render- 
ing of  a  formal  jndgment  against  defendant, 
with  perpetual  stay  of  execution,  to  enable  plain- 
tiff to  proceed  against  the  sureties  on  the  recog- 
ibanoe.  Such  judgment  is  within  the  spirit  of 
lection  6118,  providing  that  no  discharge  shall 
affect  any  person  liable  for  the  same  debt,  either 
as  partner,  surety,  etc.,  or  otherwise. 

t.  AfPBAI/— RXVIBW— H.1BMLSB8  ErBOR. 

Where  the  judgment  assumes  the  validity  of 
defendant's  discharge,  he  is  not  preludiced  by  a 
denial  of  leave  to  file  after  a  verdict  a  formal 

Slea  of  the  discharge,  or  by  the  admission  In  evi- 
enoe  of  an  unverified  copy  oX  it,  or  by  the  refus- 
al of  a  jury  trial  of  that  issue. 

e     In  Error  to  the  Supreme  Court  of  the  State 

^  of  Illinois. 

*  •  This  was  an  action  of  assumpsit,  com- 
menced by  Harding  and  others  against  Hill  in 
an  inferior  court  of  the  state  of  Illinois,  in 
accordance  with  the  statutes  of  the  state,  by 
attachment  of  the  defendant's  real  estate. 
The  attachment  was  dissolved,  in  accordance 
with  those  statutes,  by  the  defendant  giving 
bond,  or,  more  strictly  speaking,  entering 
into  a  recognizance,  with  sureties,  condi- 
tioned to  pay  to  the  plaintiffs  "the  amount  of 
the  judgment  and  costs  which  may  be  ren- 
dered against  him  in  this  suit  on  a  final  trial 
hereof,  within  ninety  days  after  such  judg- 
ment shall  be  rendered."  After  verdict  for  the 
plaintiffs,  and  before  judgment  thereon,  and 
-on  proceedings  in  bankruptcy  commenced 
more  than  four  months  after  the  attachment, 
the  defendant  was  adjudged  a  bankrupt  un- 
der the  bankrupt  act  of  the  United  States, 
and  applied  to  the  state  court,  under  section 
6106,  Rev.  St.,  for  a  stay  of  proceedings  to 
await  the  determination  of  the  court  in  bank- 
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ruptcy  upon  the  qneetlon  of  his  discharge. 
The  application  was  denied,  and  jndgment 
rendend  against  the  defendant  on  the  ver- 
dict, and  npon  a  bill  of  exceptions,  stating 
these  facts,  that  judgment  was  affirmed  by 
the  supreme  court  of  the  state.  93  III.  77. 
Upon  a  former  writ  of  error,  this  court  ro» 
versed  the  judgment  of  that  court  and  re- 
manded the  case  to  it  for  further  proceedings, 
upon  the  ground  that  the  defendant  was  en- 
titled to  the  stay  applied  for,  without  consid- 
ering the  question  whether  the  court  in  which 
the  suit  was  pending  might,  after  the  de- 
fendant bad  obtained  his  discharge  in  bank- 
ruptcy, render  a  special  judgment  in  favor  of 
the  plaintiffs  for  the  purpose  of  charging  the 
sureties  on  the  recognizance  given  to  dissolve 
the  attachment.  107  U.  S.  681, 635, 2  Sup.  Ct. 
Rep.  404.  The  case  was  then  remanded  by 
the  supreme  court  of  Illinois  to  the  inferior 
court,  with  a  direction  that,  upon  it  satis- 
factorily appearing  that  the  defendant  since 
the  verdict  had  obtained  his  discliarge  in 
t>ankniptcy,  ajudgmentshould  be  entered  for 
the  plaintiff  and  against  the  defendant  upon 
the  verdict,  with  a  perpetual  stay  of  execo- 
tion.  The  inferiorconrt  ttiereupon  denied  • 
motion  of  the  defendant  for  leave  to  file  • 
formal  plea  setting  up  his  discharge  in  bank->i4 
rupt(7;  admitted  in  evidence  a  copy  of  that* 
discharge  offered  by  the  plaintlff,*and  objected  * 
to  by  the  defendant  as  not  dnly  verified;  re- 
fused the  defendant's  request  for  a  trial  by 
jury  on  the  question  of  bis  discharge  in  tiank- 
ruptcy;  denied  a  motion  to  enter  a  judgment 
in  his  favor,  releasing  him  from  all  liability 
subsequent  to  the  commencement  of  the  pro- 
ceedings In  bankruptcy,  on  account  of  all 
causes  of  action  involved  in  this  suit;  and 
ordered  judgment  on  the  verdict,  pursuant 
to  the  mandate  of  the  supreme  court  of  the 
state,  with  a  perpetual  stay  of  execution. 
Upon  a  bill  of  exceptions  the  judgment  and 
order  were  affirmed  by  the  supreme  court  of 
Illinois.  116  111.  92,  4  N.  E.  Sep.  861.  The 
defendant  sued  out  this  writ  of  error. 

George  W.  Brandt,  for  plaintiff  in  error. 
John  M.  Glover,  for  defendants  in  error.        «« 

*  Mr.  Justice  Gray,  after  stating  the  facts* 
as  above,  delivered  the  opinion  of  the  court. 
The  question  presented  by  this  writ  of  er- 
ror Is  quite  distinct  from  that  which  arose 
when  the  case  was  before  this  court  at  a 
former  term,  as  reported  in  107  U.  S.  631,  2 
Sup.  Ct.  Rep.  404.  The  only  point  then  de- 
cided was  tiiat  the  defendant,  on  his  appllca* 
tion  made  after  verdict  and  before  judgment, 
was  entitled  to  a  stay  of  proceedings  to  await 
the  determination  of  the  court  in  bankruptcy 
upon  the  question  of  his  discharge.  The 
question  not  then  passed  npon,  and  now  pre- 
sented, is  whether,  since  he  has  obtained  his 
discharge  in  bankruptcy,  there  is  anything 
in  the  provisions  of  the  bankrupt  act  to  pre- 
vent the  state  court  from  rendering  judg- 
ment on  the  verdict  against  him,  with  a  per- 
petual stay  of  execution,  so  as  to  prevent 
the  plaintiffs  from  enforcing  thfr  iudgmept 
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«.  against  him,  and  leave  them  at  liberty  to 
g  proceed  against  the  sureties  in  the  bond  or 

•  recognizance  given  to  dissolve  an  attachment 
made  more  than  four  months  before  the 
commencement  of  the  proceedings  in  bank- 
ruptcy. Such  attachments  being  recognized 
aa  valid  by  the  banlsrupt  act,  (liev.  Bt. 
§  5044,)  a  discharge  in  bankruptcy  does  not 
prevent  the  attaching  creditors  from  tak- 
ing judgment  against  the  debtor  in  such 
limited  form  as  may  enable  them  to  reap  the 
l>enefit  of  their  attachment.  When  the  at- 
tachment remains  in  force,  the  creditors,  not- 
withstanding the  discharge,  may  have  judg- 
ment against  the  bankrupt,  to  be  levied  only 
upon  the  property  attached.  Peck  v.  Jen- 
ness,  7  How.  612.  623;  Doe  v.  Childress,  21 
Wall.  642.  When  the  attachment  baa  been 
dissolved,  in  accordance  with  the  statutes  of 
the  state,  by  the  defendant's  entering  into  a 
bond  or  recognizance,  with  sureties,  condi- 
tioned to  pay  to  the  plaintiffs,  within  a  cer- 
tain number  of  days  after  any  judgment  ren- 
dered against  him  on  a  final  trial,  the  amount 
of  that  judgment,  the  question  whether  the 
state  court  is  powerless  to  render  even  a 
formal  judgment  against  him  for  the  single 
purpose  of  charging  such  sureties,  or,  in  the 
phrase  of  Chief  Justice  Waite  in  Wolf  v. 
Stix,  99  U.  S.  1.  9,  whether  "the  judgment 
la  defeated  by  the  bankruptcy  of  the  person 
for  whom  the  obligation  is  assumed,"  de- 
pends, not  upon  any  provision  of  the  bankrupt 
act,  but  upon  the  extent  of  the  authority  of 
the  state  court  under  the  local  law.  Whether 
that  authority  is  exercised  under  the  settled 
practice  of  the  court,  as  in  Illinois,  or  only 
by  virtue  of  an  express  statute,  as  in  Massa- 
chusetts, there  is  nothing  in  the  bankrupt  act 
to  prevent  the  rendering  of  such  a  judgment. 
Ihe  bond  or  recognizance  takes  the  place  of 
the  attachment  as  a  security  for  the  debt  of 
the  attaching  creditors;  they  cannot  dispute 
the  election  given  to  the  debtor  by  statute,  of 
substituting  the  new  security  for  the  old  one; 
and  the  giving  of  the  l>ond  or  recognizance, 
by  dissolving  the  attachment,  increases  the 
estate  to  be  distributed  in  bankruptcy.  The 
judgment  is  not  against  the  person  or  prop- 
erty of  the  bankrupt,  and  has  no  other  effect 
than  to  enable  the  plaintiff  to  charge  the  sure- 
ties, in  accordance  with  the  express  terms  of 

S  their  con  tract,  and  witbin  the  apiritof  that  pro- 
^  vision  of  the  bankrupt  act  which  declares  that 

*  "  no  discharge  shall*release,  discharge,  or  affect 
any  person  liable  for  the  same  debt  for  or  with 
the  bankrupt,  either  as  partner,  joint  con- 
tractor, indorser,  suretv,  or  otherwise." 
Rev.  St  §  5118;  In  re  Albrecht,  17  N.  B.  R. 
287;  Hill  v.  Harding,  116  111.  92,  4  N.  E. 
Rep.  361;  Bank  v.  Higgins.  124  Mass.  115. 

If  the  bond  was  executed  before  the  com- 
mencement of  proceedings  in  bankruptcy,  the 
discbarge  of  the  bankrupt  protects  him  from 
liability  to  the  obligees,  so  that,  in  an  action 
on  the  bond  against  him  and  his  sureties, 
any  judgment  recovered  by  the  plaintiffs 
must  be  accompanied  with  a  perpetual  stay 
of  execution  against  talm ;  but  his  discharge 


does  not  prevent  that  judgment  from  being 
rendered  generally  against  them.  Wolf  v. 
Stix,  above  cited.  If  the  sureties  should  ul- 
timately pay  the  amount  of  any  such  judg- 
ment, and  thereby  acquire  a  claim  to  be  re- 
imbursed by  their  principal  the  amount  so 
paid,  which  is  a  point  not  now  in  issue,  it 
would  be  because  his  liability  to  them  upon 
such  a  claim  did  not  exist  at  the  time  of  the 
commencement  of  the  proceedings  in  bank- 
ruptcy, and  therefore  could  not  be  proved  in 
bankruptcy  nor  barred  by  the  discharge,  and 
consequently  would  not  be  affected  by  any 
provision  of  the  bankrupt  act. 

The  courts  of  Illinois,  in  the  judgment 
rendered  in  this  case,  having  assumed  the 
validity  of  the  defendant's  discharge  in  bank- 
ruptcy, be  lias  not  been  prejudiced  by  the 
rulings  denying  leave  to  file  after  verdict  a 
formal  plea  of  the  discbarge  in  bankruptcy, 
and  admitting  in  evidence  an  unverified  copy 
of  the  discharge,  and  refusing  his  request  for 
a  trial  by  jury  upon  that  iasae.  Judgment 
affirmed. 


(121  U.  S.  146) 
MOBOAN  «.  STBTTTHEBS. 
(Uajr  IS,  1889.) 

COBPOBATIOICS— STOCX— SuBBCEIPTIOir. 

An  agreement  by  tba  Inoorporators  of  a  oem- 
pany  to  take  the  shares  of  one  of  the  subscribers, 
and  refund  Ills  money  U  he  should  demand  it 
within  a  flzed  time,  is  valid,  though  none  of  the 
■nbscrlptions  were  to  be  paid  in  until  all  the 
stock  was  all  reliably  subscribed,  and  the  other 
subscribers  neither  made  snoh  an  agreement  •■ 
to  their  stock,  nor  were  aware  that  the  one  in 
question  was  made,  there  being  no  design  to  de. 
oeive  or  defraud  any  one. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsyl- 
vania. 

/o/in2)a22«{2,  for  plaintiff  in  error.  Oaorgt 
Shirat,  Jr.,  and  J2.  Broton,  for  defendant  in 
error. 

Lahar,  J .  This  Is  an  action  of  assumpitt, 
brought  in  the  court  below  by  J.  Pierpont 
Morgan,  a  citizen  of  the  state  of  Kew  York, 
against  Thomas  Struthers  and  one  Thomas 
S.  Blair,  citizens  of  Pennsylvania,  to  recover 
the  sum  of  $26,282.19,  with  interest,  on  a 
certain  contract  in  writing,  more  particularly 
described  hereafter.  The  defendant  Blair 
not  having  been  served  with  process,  the  case 
proceeded  against  Struthers  alone.  The  ma- 
terial facts  in  the  case  are  substantially  as  fol- 
lows: In  the  year  1873,  Thomas  Struthers, 
Thomas  S.  Blair,  and  Morrison  Foster  were 
the  owners  of  certain  patents  for  the  manu- 
facture of  iron  and  steel,  and  also  of  certain 
real  estate  and  works  erected  thereon,  to  be 
used  for  such  manufacture,  situate  in  Pitts- 
burgh, Pa.  They  then  procured  an  incorpo- 
ration under  the  laws  of  the  state  of  New 
York,  in  the  name  of  the  "Blair  Iron  &  Steel 
Company,"  with  a  capital  of  $2,500,000,  di- 
vided into  25,000  shares  of  $100  each,  the  stock 
being  paid  up  in  full  by  a  transfer  to  the  com- 
pany of  the  patents  and  the  works  at  Pitts- 
j  burgh.    The  entire  amount  of  the  cej)ltal  stock 
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was  Issued  to  the  Incorporators  on  or  about 
April  12, 1873.  With  a  view  of  raising  a  work- 
ing capital,  Blair,  Strnthers,  and  Foster  had 
issued  the  foUowingprospectus:  "New  Yoric, 
January  20, 1873.  The  capital  stock  of  the 
•2  Blair  Iron  and  Steel  Company  is  25,000  shares, 
SI  of  «100  each,— 02,500,000.  This  capital  has 
*  been'paid  up  by  the  transfer  of  the  patents 
lor  the  Blair  process  and  the  works  at  Glen- 
wood,  Twenty-Third  ward  of  Pittsburgh,  Pa., 
to  the  company,  (the  deed  for  the  Glen  wood 
property  to  be  made  as  soon  as  an  empower- 
ing act  can  be  obtained  from  the  Pennsylva- 
nia legislature,  which  we  have  bound  our- 
selves to  procure,)  and  the  whole  stock  of 
said  company  issued  to  us  in  payment  there- 
for. We  have  agreed  to  place  in  the  bands 
of  Greneral  A.  S.  Diven,  as  trustee,  9,000 
shares  of  this  stock,  to  be  used  as  working 
capital  for  the  company,  subject  to  the  order 
of  the  board  of  trustees  of  said  company,  ex- 
cept $50,000  of  the  proceeds  thereof  first  to 
be  paid  to  us  by  said  trustee.  The  trustees 
of  the  company  have,  with  our  consent,  or- 
dered a  sale  of  6,000  of  said  shares,  for  the 
purpose  of  raising  a  present  working  capital, 
and  paying  said  ^0,000.  the  minimum  price 
to  be  $50  per  share;  and  said  trustee,  with 
the  approbation  of  the  board  of  trustees,  now 
offers  aaid  6,000  shares  at  said  minimum 
price  of  $50  per  share,  to  be  paid  for  as  fol- 
lows, viz.:  One-third  part  thereof  as  soon 
as  the  whole  6,000  shares  shall  be  subscribed 
for,  and  the  remainder  in  such  installments 
as  the  board  of  trustees  may  call  for  the  same 
for  the  purposes  of  the  business,  the  certifi- 
cates to  he  delivered  when  the  whole  shall  be 
paid.  Thomas  S.  Blaib.  T.  Strutbers. 
MoBRisoN  Foster,  By  his  attorney,  T. 
Strtjthers.  We,  the  undersigned,  hereby 
subscribe  to  the  number  of  shares  of  the 
above  six  thousand  shares  set  opposite  to  our 
names,  respectively,  to  be  paid  for  according 
to  the  terms  above  set  forth;  but  this  sub- 
scription not  to  be  binding  until  the  whole  six 
thousand  shares  shall  have  been  reliably  sub- 
scribed. "  A  number  of  persons  sul>scribed  to 
this  paper  without  any  otiier  condition,  but 
Morgan,  the  plaintiff,  demanded  and  obtained 
from  the  promoters  of  the  enterprise  a  further 
stipulation  or  agreement,  the  existence  of 
which  was  not  made  known  to  others  who 
m  signed  the  original  paper,  some  before  and 
^some  after  Morgan,  and  which  additional 
'stipulation  was  as  follows:*  "Whereas,  J. 
Fierpont  Morgan  has  purchased  four  hundred 
shares  of  the  stock  of  the  Blair  Iron  and 
Steel  Company,  at  the  price  of  fifty  dollars 
per  share,  and  sold  by  A.  S.  Diven,  trustee  of 
said  company:  now  we,  the  undersigned,  in 
consideration  of  one  dollar  to  us  in  liand  paid, 
the  receipt  whereof  is  hereby  acknowledged, 
do  hereby  agree  that  if,  at  the  end  of  one 
year  from  this  date,  said  J.  Fierpont  Morgan 
shall  desire  to  sell  the  said  shares  at  the  price 
paid  for  the  same  by  him,  we  will  purchase 
the  same  at  that  price,  and  pay  to  him  the 
amount  paid  by  him  on  the  same,  with  inter- 
est at  the  rate  of  seven  per  cent,  per  annum. 


[  Thob.  8.  BiAiH.  T.  STRTJTHERfl.  NcwYorlt, 
April  4,  1873."  At  the  end  of  the  year  the 
agreement  of  purchase  was  renewed  for  an> 
other  year,  and  at  the  expiration  of  that  year  it 
was  again  renewed,  the  following  agreement 
being  entered  into:  "New  York,  March 22, 
1875.  In  consideration  of  the  waiver  by  J. 
Fierpont  Morgan  of  the  right  of  election  to 
sell  to  us  the  four  hundred  shares  of  stoi-kin 
the  Blair  Iron  and  Steel  Company,  (subscribed 
and  paid  for  by  him,)  as  he  was  entitled  to 
do  by  agreement  with  us  in  1873,  renewed 
and  extended,  by  agreement  of  1874,  to  April 
4,  1875,  we  do  hereby  agree  that  his  right  to 
do  so  shall  be  extended  for  another  year,  viz., 
to  April  4. 1876.  If  he  shall  at  that  time 
elect  to  sell  to  us  the  four  hundred  shares  so 
subscribed  and  held  by  him,  we  will  receive 
and  pay  for  the  same  the  amount  paid  by  him 
therefor,  with  interest  at  the  rate  of  seven 
per  cent,  per  year  from  the  date  of  the  pay- 
ment by  him  of  the  respective  installments 
thereon;  and,  as  collateral  security  for  tlm 
performance  by  us  of  this,  our  agreement,  we 
have  placed  in  the  hands  of  Joseph  W.  Drex- 
el,  Esq.,  four  hundred  shares  of  the  stock  of 
the  said  Blair  Iron  and  Steel  Company,  to  be 
held  by  him  in  trust  for  that  purpose.  T. « 
Strxjthehs.    T.  S.  Blair."  5 

•  On  the  20th  of  March,  1876,  Morgan  noti-* 
fled  Blair  and  Struthers  that  he  desired  to 
avail  himself  of  the  terms  of  the  agreement 
entered  into  between  them,  and  on  the  4th  of 
April  of  that  year  tendered  them  the  stock 
referred  to  in  the  agreement.  The  defend- 
ants having  failed  and  refused  to  comply 
with  the  terms  of  the  contract  of  repurchase, 
Morgan,  on  the  1st  of  March,  1882,  broagbt 
this  action,  averring  in  his  declaration  the 
foregoing  facts.  The  defendant  in  his  an- 
swer admitted  the  making  of  the  contract  de- 
clared upon,  and  all  the  facts  alleged  by  the 
plaintiff  in  support  of  his  claim ;  but  set  up, 
by  way  of  defense,  two  propositions,  either 
of  which  he  claimed  was  sufficient  to  defeat 
the  plalntifiTs  case,  viz.:  First,  the  con- 
tract sued  on  was  invalid,  and  against  pnb* 
lie  policy,  because  made  secretly  with  one  of 
a  number  of  persons  who  had  sul)8cribed  to- 
gether, upon  the  same  express  terms  and 
conditions,  for  stock  in  a  manufacturing  cor- 
poration, whereby  the  plaintiff  had  sought 
to  procure  to  himself  an  advantage  withheld 
from  the  other  subscriliers;  and,  second,  the 
defendant  is  not  precluded  from  setting  np 
the  invalidity  of  such  contract  because  he 
was  a  party  to  it.  The  case  was  tried  by  a  jury, 
which,  under  instructions  from  the  court, 
found  in  favor  of  the  defendant,  and  judg- 
ment was  rendered  accordingly.  To  reverse^ 
that  judgment  this  writ  of  error  is  prosecuted.^ 

'Several  exceptions  were  taken  during  the* 
progress  of  the  trial  to  the  rulings  of  the 
court  in  excluding  evidence  offered  by  the 
plaintiff,  to  its  refusal  to  give  instructions 
requested  by  the  plaintiff,  and  to  its  geueral 
charge  to  the  jury,  which  are  embodied  in  12 
assignments  of  error.  It  is  not  necessary  to 
discuss  them  seriatim,  as  the  main  con- 
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tention  relates  to  the  correctness  of  the  in> 
stractions  given  by  the  circuit  court  to  the 
Jury.  In  order  to  determine  the  principle  on 
which  the  instructions  reat,  it  will  be  useful 
to  ascertain  the  points  incidentally  connected 
with  the  case  about  which  there  is  no  dis- 
pute. 

First.  It  is  conceded,  and  the  court  so 
charged  the  jury,  correctly,  as  we  think,  that 
the  cuntract  made  by  Morgan  with  titruthers, 
touching  the  repurchase  of  the  stock,  stand- 
ing by  itself,  was  a  perfectly  fair  and  honest 
one,  in  which  there  was  no  vice  inherent  that 
would  relieve  the  person  making  it  from  its 
obligation.  If.  therefore,  its  validity  or  bind- 
ing force  is  impaired,  it  must  be  because  of 
its  extrinsic  effect  by  reason  of  the  relations 
HOf  the  parties  to  the  other  stockholders  in  the 
S  corporation.  It  is  also  conceded  that,  as  to 
*  these  stockholders,  no  actual*fraud  or  deceit 
was  practiced  in  the  making  of  the  contracts 
aued  upon.  This  is  virtually  the  ground  up- 
on which  the  court  refused  to  admit  evi- 
dence offered  by  the  plaintiff  for  the  avowed 
purpose  of  showing  the  good  faith  of  the 
transaction  as  to  the  other  subscribers.  It 
said :  "It  is  not  necessary  for  the  defendants, 
to  sustain  their  defense,  to  show  actual 
fraud.  If  the  tendency  of  such  things  is  to 
operate  as  a  fraud  upon  others,  that  is  the 
basis  of  the  rule. "  It  is  also  a  fact,  undenied 
and  undeniable,  that  the  plaintiff  strictly 
complied  with  all  the  terms  and  stipulations 
expressed  in  the  prospectus,  and  in  the  con- 
tract of  subscription,  by  paying  into  the 
treasury  of  the  corporation  the  entire  amount 
of  his  subscription.  It  should  also  be  con- 
sidered as  conceded — for  there  is  nothing  in 
the  pleadings,  nor  in  the  evidence,  nor  in 
any  of  the  rulings  of  the  court,  nor  in  the 
argument  of  counsel,  to  the  contrary — 
that  be  did  not  enter  into  any  secret  agree- 
ment with  the  corporation  or  any  other  per- 
son that  he  should  not  be  required  to  pay  the 
amount  he  had  subscribed;  and,  finally,  the 
court  more  than  once  gives  strong  intima- 
tion that  there  is  no  reason  in  equity,  justice, 
or  fair  dealing  why  the  defendant  should  not 
be  made  to  comply  with  his  obligation.  On 
the  other  hand,  it  is  conceded  that  the  con- 
tract sued  on  was  a  collateral,  optional  con- 
tract, made  at  the  lime  of  plaintiff's  subscrip- 
tion, which  constituted  the  inducement  to 
it,  and  was  not  made  known  to  all  the  other 
subscribers  to  stock. 

The  only  question,  then,  presented  for  our 
consideration  is,  whether  the  collateral  con- 
tract, perfectly  fair  and  honest  in  itself,  and 
untainted  with  any  actual  fraud  upon  any 
person,  entered  into  by  a  subscriber  of  stock 
with  other  subscribers,  to  the  effect  that  they 
will  purchase  the  same,  and  pay  to  him  the 
amount  paid  by  him,  if  at  a  time  specified 
he  chooses  to  sell  the  same,  is  contrary  to 
public  policy,  and  cannot  be  enforced  against 
the  party  to  it.  Upon  this  question  the  view 
of  the  court  below  is  stated  very  explicitly. 
It  says:  "If  others  of  the  subscribers  to  the 
Rtock  were  sot  informed  of  the  fact  that 


plaintiff  had  obtained  said  agreement  as  tJJt 
*zondition  or  part  of  his  agreement  to  sub-** 
scribe  for  the  said  stock,  and  that  the  exist- 
ence of  such  accompanying  agreement  was 
not  made  known  to  others  of  said  common 
8  ul)scribers,  this  said  agreement  was  i  n  the  eye 
of  the  law  a  fraud  upon  the  other  sulMcribers 
who  did  not  receive  and  were  not  informed 
of  the  existence  of  such  agreement,  and  was 
contrary  to  tlie  policy  of  the  law,  and  the 
plaintiff  cannot  recover."  Again,  in  his 
general  charge  he  repeats:  "Whatever  may 
be  our  own  views  as  to  the  honesty  of  sucli 
an  attempt  to  defeat  the  enforcement  of  an 
honest  contract,  that  is  a  consideration  which 
you  or  I  have  nothing  to  do  with.  If  you 
find  that  the  beneficial  arrangement  set  up 
and  sought  to  be  enforced  in  this  suit  was 
not  made  known  to  all  the  subscribers  to  that 
stock,  and  they  were  not  afforded  an  oppor- 
tunity to  avail  themselves  of  like  security, 
that  arrangement  was  void,  and  cannot  be 
enforced. " 

Wecannot  concur  in  this  conclusion.  We 
are  not  prepared  to  affirm  that  there  is  a 
public  policy  which  operates  such  a  restraint 
upon  the  transfer  of  stock  in  a  corporation  as 
to  render  the  contract  in  question,  conceded 
to  be  valid  and  fair  in  itself,  fraudulent  as  to 
the  co-subscribers  with  the  plaintiff  for  the 
6,000  shares  sold  by  the  company,  and  to  ren- 
der it  invalid  against  the  party  to  it,  who.  it 
is  admitted,  has  no  equity  or  justice  in  his 
favor.  Kor  do  we  assent  to  the  proposition 
upon  which  this  conclusion  rests.  That  prop- 
osition is  that,  when  a  man  purchases  or 
subscribes  to  shares  of  stock  in  an  incorpo 
rated  joint-stock  company,  there  is  upon  him, 
in  addition  to  the  express  terms  of  the  sub- 
scription contract,  an  implied  obligation,  in- 
cident to  the  common  enterprise,  which  re- 
strains him  from  making  any  engagement 
with  other  individuals  to  secure  bis  own 
stock  against  risk,  unless  the  other  sub- 
scribers are  informed  of  it,  and  put  upon  an 
equal  footing  as  to  such  security.  One  essen- 
tial feature  of  an  incorporated  joint-stock 
company  is  the  right  of  each  stockholder, 
without  restraint,  to  sell  or  transfer  his 
shares  at  pleasure.  Thomp.  Liab.  Stockh. 
§  210,  and  cases  there  cited.  So  well  estab-^ 
lished  is  this  right  that  a  by-law  of  a  bank^ 
putting  restrictions  upon*the  transferability* 
of  stock  in  the  hands  of  its  members  lias 
been  held  void  as  beingin  restraint  of  trade. 
Moore  v.  Bank,  52  Mo.  87'  Even  where 
the  charter  gives  the  corporation  the  power 
to  regulate  transfer  of  stocks,  it  has  been 
held  that  this  power  does  not  include  the 
authority  to  restrain  transfers.  Chouteaa 
Spring  Co.  v.  Harris,  20  Mo.  382,  citing 
Quiner  v.  Insurance  Co.,  10  Mass.  476,  and 
numerous  other  authorities. 

Counsel  for  defendant  urges  that,  notwith- 
standing this  right  to  make  an  absolute  sale 
of  his  stock  belongs  to  each  subscriber,  the 
policy  of  the  law  forbids  one  of  them,  whose 
act  of  subscription  may  be  held  out  as  an  in- 
ducement for  others  to  subscribe,  from  mak- 
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-teg  a  contract  of  future  sale  with  a  view  to 
-secure  his  investment,  and  renders  such  a 
•contract  void,  because  many  co-stockholders 
"maj  have  been  chiefly  Induced  to  subscribe 
-by  a  knowledge  tliat  so  prominent  and  suc- 
cessful an  operator  was  willing  to  risk  his 
money  in  such  an  adventure,  and  who,  bad 
tliey  been  told  that  he  had  exacted  a  private 
security  or  guaranty  which  availed  to  give 
him  the  benefit  of  both  the  experiment  in 
business  and  of  getting  back  his  money  with 
interest,  if  he  did  not  succeed,  would  as- 
suredly either  have  refused  to  subscribe,  or 
have  demanded  a  similar  guaranty.  More- 
over, they  had  a  right  to  suppose  that  the 
new  firm  was  to  have  the  countenance  of 
Mr.  Morgan,  and  probably  his  assistance  in 
the  future."  This  is  a  palpable  misconcep- 
tion of  the  nature  of  the  transaction.  There 
was  nothing  in  the  prospectus,  or  in  the  sub- 
scription contract,  or  in  the  nature  of  the 
anterprise,  to  Justify  such  a  presumption  or 
expectation  on  the  part  of  the  other  stock 
subscribers.  It  is  just  in  this  respect,  espe- 
cially, that  an  incorporated  joint-stock  com- 
pany differs  from  an  ordinary  co-partnership. 
In  the  latter,  the  individual  members  of  the 
firm  are  presumed  to,  and  in  general  actually 
do,  contribute  to  the  common  enterprise,  not 
only  their  several  shares  of  partnership  capi- 
tal, but  also  their  individual  experience, 
skill,  or  credit,  no  member  having  the  right 
to  sell  out  his  interest  or  to  retire  from  the 
firm  without  the  consent  of  the  copartners, 
-«  and,  if  he  does  either,  the  act  amounts  to  a 
IS  dissolution  of  the  partnership.  Pars.  Fartn. 
"*  S  171.  The  very  reverse,  as  we  have*said,  is 
the  case  of  a  joint-stock  corporation,  in 
which  each  stockholder,  whether  by  purchase 
or  original  subscription,  has  the  right,  unless 
restrained  by  the  charter  or  articles  of  asso- 
ciation, to  sell  and  transfer  his  shares,  and, 
by  transferring  them,  introduce  others  in 
their  stead. 

It  is  also  urged  that  "the  other  subscribers 
bad  a  right  to  presume  that  Mr.  Morgan 
went  into  the  common  enterprise  upion  the 
tame  terms  with  themselves. "  This  propo- 
sition is  true,  so  far  as  those  terms  are  pre- 
scribed in  tlie  charter,  the  prospectus,  aud 
the  contract  of  subscription;  but  it  is  also 
true  that  each  of  those  stockholders  had  the 
-equal  right  to  sell,  or  agree  to  sell,  that 
stock  whenever  aud  to  whomsoever  he  chose, 
-such  stock  being  personal  property,  and  sub- 
ject to  any  disposal  he  might  choose  to  make 
of  it,  and  that  this  right  belonged  none  the 
less  to  Morgan  on  account  of  his  prominence 
and  known  skill  as  an  operator,  than  it  did 
-to  any  other  member  of  the  corporation.  We 
have  read  with  care  all  the  authorities  cited 
by  counsel  for  defendant  in  error  to  support 
the  claim  that  the  contract  in  question  is.  in 
the  eye  of  the  law,  fraudulent  and  void. 
Those  which  relate  to  contracts  connected 
with  subscriptions  of  stock  are  simply  illus- 
trative, in  different  forms,  of  a  doctrine  set- 
lied  in  a  great  number  and  variety  of  decis- 
4on8,  that  a  corporation  has  no  legal  capacity 


to  release  an  original  subscriber  to  Its  capital 
stock  from  payment  of  it.  In  whole  or  in  any 
part;  and  that  any  arrangement  with  him  by 
which  the  company,  its  creditors  or  stock- 
holders,  shall  lose  any  part  of  that  subscrip- 
tion, is  ultra  vires,  and  a  fraud  upon  credit- 
ors and  the  co-subscribers.  Burke  v.  Smith, 
16  Wall.  390, 395;  Railroad  Ck>.  v. Bowser,  48 
Pa.  St.  29;  Green's  Brice,  Ultra  Vires.  This 
doctrine  rests  upon  the  principle  that  the 
stock  subscribed,  both  paid  and  nnpaid,  is 
the  capital  of  the  company,  and  its  means  of 
Ciirrying  out  the  object  for  which  it  was 
chartered  and  organized.  All  these  cases 
fall  within  this  principle.  In  each  of  them 
the  agreement  declared  void,  had  it  been  car- 
ried out,  would  have  diminished  the  common 
fund,  which  is  a  trust  fund  for  the  benefit  of 
the  general  creditors  of  the  corporation,  theS 
stockholders,  and  all  others  having  an*inter-* 
est  therein,  and  would  have  been  violative 
of  the  terms  upon  which  the  subscriptions 
had  been  expressly  made,  and  under  which 
the  trust  originated.  Tlie  corporation  would 
have  been  damaged  in  its  capital  by  the  loss 
of  the  subscriptions,  and  the  co-subscribers 
would  have  been  damaged  by  the  lessening 
of  their  common  trust  fund.  As  we  have 
seen,  no  feature  of  damage  to  the  corporation, 
actual  fraud,  or  violation  of  contract,  exists 
in  this  case.  The  contract  sued  on,  if  specifi- 
cally carried  out,  would  have  simply  re- 
sulted in  what  all  agree  lay  within  the  power 
of  each  subscriber  at  the  time  of  making  his 
subscription, — a  transfer  of  his  stock,  and 
the  introduction  of  other  stockholders  in  his 
stead. 

Counsel  for  defendant  has  cited  cases  of 
composition  between  an  insolvent  debtor 
and  his  creditors,  where  one  creditor  has  se- 
cured, by  a  secret  arrangement,  either  with 
the  insolvent  or  some  other  person,  terms 
more  favorable  to  himself  than  the  composi- 
tion agreement  provided  for  all  of  the  other 
creditors  joining  therein.  In  the  English 
cases  the  doctrine  is  carried  to  the  fullest  ex- 
tent, that  such  secret  arrangements  are  ut- 
terly void,  even  as  against  the  party  with 
whom  the  arrangement  was  made.  The 
American  decisions,  while  perhaps  not  going 
to  the  extent  of  the  English  decisions,  clear- 
ly assert  the  illegality  of  such  arrangement. 
1  Story,  Eq.  Jur.  §§  378,  379;  White  v. 
Kuntz,  107  N.  T.  518,  14  N.  E.  Kep.  423. 
But  we  think  that  the  analogy  between  the 
cases  of  composition  agreements  and  those  of 
stock  subscriptions  is  remote,  and  that  the 
decisions  as  to  the  former  are  not  applicable 
to  this  case. 

The  relations  of  composition  creditors,  ei- 
ther to  the  insolvent's  estate  or  to  each  oth- 
er, are  widely  different  from  those  which 
stock  subscribers  bear  to  the  corporation  and 
their  co-subscribers.  Upon  the  failure  or  in- 
solvency of  a  debtor,  his  creditors  stand  to- 
gether in  a  common  relation  of  claims,  pro- 
portionate to  their  amount  and  grade,  upon 
an  interest  in  his  (the  insolvent's)  estate. 
"The  purport,"  says  Mr.  Justice^Story,  "o£ 
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»  oompoeltlon  or  trost  deed.  In  eases  of  In- 
■olveiu^,  usually  is  that  the  property  of  the 
debtor  shall  be   assigned  to  trustees,  and 

•  shall  be  collected  and  distributed  by  them 
S  among  the  creditors,  according  to  the  order 

*  and  terms  prescribed  in  the  deed  itself;  and. 
In  consideration  of  the  assignment,  the  cred- 
itors, who  become  parties,  generally  agree  to 
release  all  their  debts  beyond  what  the  funds 
will  satisfy."  1  Story,  Eq.  Jur.  §  878.  It 
is  clear  that  any  secret  bargain  by  which  one 
of  these  creditors  obtains  more  than  the 
imposition  deed  gives,  and  more  than  he 
agrees  under  it  to  take,  violates  the  equality 
which  Is  the  basis  of  the  deed  of  settlement, 
and  operates  a  gross  fraud  upon  the  creditors, 
— a  fraud  which  the  law,  in  its  policy  of  pre- 
caution rather  than  by  mere  remedial  justice, 
suppresses  by  depriving  the  parties  of  the 
fruit  of  their  clandestine  arrangements.  It 
is  not  necessary  to  restate  the  widely  differ- 
ent basis  of  the  relation  of  stock  subscribers 
to  a  joint-stock  corporation  and  to  each  oth- 
er, where  each  subscriber  acts  for  himself, 
in  the  act  of  subscription,  with  the  unre- 
stricted right,  in  the  exercise  of  vigilance 
and  foresight,  to  make  any  arrangement  for 
the  security  of  his  shares,  provided  he  does 
not  lessen  the  amount  of  his  subscription, 
which  constitutes  part  of  the  trust  fund  in 
which  all  the  subscribers  have  an  equal  in- 
terest. 

We  think  this  case  perfectly  clear  on  prin- 
ciple. We  cite,  however,  as  persuasive  au- 
thority In  support  of  our  conclusion,  tiie  de- 
cision In  Meyer  v.  Blair,  109  N.  Y.  600,  17 
N.  E.  Bep.  228,  in  which  a  contract  iden- 
tical in  every  material  particular  with  the 
one  we  are  considering,  made  between  Blair 
and  Strnthei-s  and  Meyer,  a  subscriber  to  tlie 
6,000  shares  of  stock,  was  considered  by  the 
court  of  appeals  of  the  state  of  !N'ew  York, 
and  held  valid  and  binding  upon  the  parties 
to  it.  In  that  case  the  court  says:  "The 
present  case  is  not,  we  think,  within  the 
principle  of  the  stock-sut>scription  cases,  or 
the  cases  of  composition,  to  which  reference 
has  been  made.  The  main  object  of  the  com- 
pany in  offering  the  stock  for  sale  was  to  se- 
cure *  working  capital,'  as  is  shown  by  the 
prospectus.  This  object  was  known  to  the 
subscribers.  If  the  subscription  of  the  plain- 
tiff was  a  pretense  merely,  or  if  the  subscrip- 
tion had  been  accompanieii  by  asecret  agree- 
ment between  the  plaintiff  and  the  company 
that  he  should  be  relieved  from  the  subscrip- 
ktion,  or  by  which  the  terms  of  the  purchase 
M  were  materially  changed  to  the  disadvantage 
*  of  the  company,  and  for  the  advantage  of  the 
plaintiff,  there  might  be  ground  for  applying 
the  rule  declared  in  the  subscription  cases, 
and  declaring  the  transaction  to  be  a  fraud 
on  the  other  subscribers.  •  *  •  Bud 
there  was  no  agreement  between  the  compa- 
ny and  the  plaintiff,  secret  or  otherwise,  di- 
rect or  indirect,  except  the  agreement  con- 
tained on  the  face  of  his  subscription.  The 
plaintiff,  by  his  subscription,  became  bound 
to  the  company  to  lake  the  shares  subscribed 


for,  and  this  agreement  has  never  been  dis- 
charged, or  in  any  way  impaired.  The 
plaintiff  remained  bound  by  his  subscription, 
notwithstanding  the  agreement  with  the  de- 
fendants, as  fully  and  completely  as  though 
the  agreement  with  the  defendants  had  never 
been  made.  Nothing  has  occurred  to  change, 
qualify,  or  limit  his  obligation  to  the  compa- 
ny. The  company  sold  the  shares  to  secure 
•working  capital.'  •  *  «  The  defend- 
ants were  interested  in  setting  the  company 
afoot.  They  were  the  principal  holders  of 
its  stock.  *  *  *  They  sought  out  the 
plaintiff.  On  his  declining  at  first  to  sub- 
scribe to  the  stock  of  the  company,  they  of- 
fered him  the  inducement  that  they  would 
take  the  stock  off  his  hands  within  a  year,  at 
cost  price,  if  he  desired  it.  It  appears  that 
the  same  inducement  was  offered  to  other 
subscribers,  but  not  to  all.  We  think  there 
was  nothing  illegal  In  tlie  arrangement." 

The  conclusions  to  which  we  have  come 
on  the  questions  discussed  dispense  with 
any  consideration  of  the  other  point  present- 
ed by  the  plaintiff  in  error,  viz.,  that  the  de- 
fendant should  be  estopped  from  setting  up 
the  invalidity  of  the  contract  sued  on  be- 
cause he  is  a  party  to  it;  for,  as  we  have 
found  the  contract  valid  and  legal,  the  ques- 
tion of  estoppel  does  not  arise.  For  the 
foregoing  reasons  the  judgment  of  the  court 
below  is  reversed,  and  the  cause  remanded, 
with  instructions  to  grant  a  new  trial,  and 
to  take  such  further  proceedings  as  shall  be 
consistent  with  this  opinion.    So  ordered. 


(UlU.  s. 
Ykacb  et  eU.  t.  BiOB  et  aZ. 
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(May  18, 1889.) 

1.  Courts— Of  Oe:7ekal  Juribdictio!? — Cocm  o» 
Ordixart. 

The  ooarts  of  ordinary  in  Qeorgla  are  ooarts 
of  original,  ezoluBive,  and  general  juriBdicUon 
over  decedents'  estates,  the  appointment,  re- 
moval, and  discharge  of  administrators,  etc.,  and 
their  judgments  in  relation  to  such  matters  are 
no  more  open  to  collateral  attack  than  are  the 
judgments  of  any  other  court  of  general  juris- 
diction. 

8.  Executors   and   AuMimsTRATOBS  —  Asunns- 

TBATOR  DB  BONIS  NOK. 

Code  Oa.  {{  8512, 2514,  provide  that  upon  the 
revooation  of  the  letters  of  one  administrator, 
where  there  are  more  than  one,  the  trust  re- 
mains in  the  hands  of  the  other,  "and  with  Mm, 
as  to  an  administrator  de  bonit  non,  the  re> 
moved  oo-administrator  must  acoonnt, "  and  his 
sureties  are  "liable  for  his  acts  in  connection 
with  his  trust,  np  to  the  time  of  his  settlement 
with  an  administrator  d«  bonis  mm  or  tiie  dis- 
tributees. "  By  section  2610,  when  an  administra- 
tor is  allowed  to  resign,  he  "shall  be  disobarged 
from  his  trust  whenever  he  has  fairly  settled  nis 

■  accounts  with  his  successor,  and  filed  with  the 
ordinary  the  receipt  in  full  of  such  successor. " 
Held  that,  where  one  of  two  administrators  re- 
signs, the  court  may  make  an  order  appointing 
the  survivor  sole  administratorj  and  requiring 
him  to  execute  a  new  bond,  conditioned  as  in  the 
case  of  an  administrator  de  bonit  non. 

8.  8ahb— Resionation— DisoHAROB  OF  SuBsnsa. 
The  effect  of  the  resignation  and  discharge  of 
such  administrator  is  to  release  the  sureties 
from  further  liability  on  the  joint  bond  of  the 
two  administrators,  though  no  application  to 
that  end  was  made  on  behalf  of  such  sureties. 
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Appeal  from  the  CIrcalt  Courtof  theUnit- 
«  «d  States  for  the  Northern  District  of  Geor- 

*  •  James  L.  Rice  and  his  wife.  Ada  S.  Bice, 
citizens  of  the  state  of  Tennessee,  filed  their 
bill  of  complaint,  July  12,  1881.  in  the  cir- 
cait  court  of  the  United  States  for  the  North- 
ern district  of  CTeorgia,  against  Frank  F. 
Gray  and  his  wife,  Cora  M.,  and  also  against 
said  Gray,  as  administrator  of  the  estate  of 
Lewis  Tumlin,  deceased,  and  also  as  guardian 
of  the  said  Cora  M.,  Napoleon  B.  Tumlin, 
George  H.  Tumlin,  Luia  T.  Lyon,  John  S. 
Leake,  John  W.  Gray,  William  T.  Woflord, 

A.  P.  Woftord,  Edwin  M.  Price,  John  G.  B. 
Erwin,  Henry  C.  Erwin,  James  M.  Veach, 
Bobert  L.  Bugers,  W.  I.  Benham,  John  J. 
Howard,  A.  W.  Mitchell,  Mary  L.  Spenter, 
Francis  M.  Ford,  Noah  King,  Thomas  W. 
Leake,  Henry  C.  Bamsauer,  administrator, 
and  others,  all  citizens  of  the  state  of  Geor- 
gia, .  alleging  tliat  on  the  2d  day  of  June, 
1875,  one  Lewis  Tumlin.  of  the  county  of 
Bartow.  Ga.,  died  intestate,  leaving  as  his 
heirs  at  law  his  wife,  Mary  L.  Tumlin,  now 
Mary  L.  Spencer;  his  sons.  Napoleon  B. 
Tumlin  and  George  H.  Tumlin ;  bis  daugh- 
ters, the  said  Ada  S.  Bice,  formerly  Ada  S. 
Tumlin,  Lula  T.  Lyon,  formerly  Lula  T. 
Tumlin,  Cora  M.  Gray,  formerly  Cora  M. 
Tumlin;  and  one  Lewis  T.  Erwin,  the  son  of 
a  deceased  daugliter,  wiio  has  sold  and  con- 
veyed his  interest  in  said  estate  to  John  S. 
Leake, — each  of  whom  upon  his  death  was 
entitled  to  one-seventh  part  of  his  estate,  his 
wife  having  elected  to  take  a  child's  part  in 
lieu  of  dower;  that  the  estate  was  of  the  ag- 
gregate value  of  about  8300,000;  that  Frank 
P.  Gray  and  Napoleon  B.  Tumlin  obtained 
temporary  letters  of  administration  on  said 
estate  on  the  11th  day  of  June,  1875,  giving 
bond  in  the  sum  of  8200.000,  with  Abda 
Johnson,  William  T.  Wofford,  John  W.  Gray, 
James  M.  Yeach,  and  Edwin  M.  Price  as 
sureties;  that  on  the  2d  day  of  August,  1875, 
said  Frank  P.  Gray  and  one  John  A.  Erwin 
obtained  permanent  letters  of  administration 

^on  said  estate,  and  gave  bond  as  such  in  the 
Ssum  of  8600,000,  with  Abda  Johnson,  Will- 

•  iam'T.  Wofiford,  John  W.  Gray,  James  M. 
Veach,  Edwin  M.  Price,  Noah  King,  A.  C. 
Trimble,  Joel  H.  Dyer,  William  W.  Bich, 
James  0.  Woiford,  Nelson  Gilreath,  J.  J. 
Howard,  Robert  L.  Bogers,  William  I.  Ben- 
ham,  John  S.  Leake,  A.  W.  Mitchell,  J.  G. 

B.  Erwin,  Henry  C.  Erwin,  and  Lewis  B. 
Bamsauer,  intestate  of  Henry  C.  Ramsauer, 
and  one  Thomas  Staltley  and  one  Thomas 
Tumlin,  as  sureties;  that  John  A.  Erwin  had 
since  that  time  removed  from  the  state  of 
Georgia  to  the  state  of  Tennessee,  and  the  said 
Thomas  Tumlin  had  removed  to  Alabama; 
that  Stakley  had  died  intestate,  and  no  letters 
of  adniinistriition  had  been  granted  on  his  es- 
tate until  within  less  than  12  months  before 
the  filing  of  tliis  bill;  tbatsaid  Abda  Johnson 
died  July  10,  1881,  and  his  estate  is  now  un- 
represented, and  for  these  reasons  said  Erwin, 
Tumlin,  Stakley,  and  Johnson  are  not  made 


parties;  that  said  Lewis  B.  Bamsauer  died 
intestate,  and  Henry  C.  Bamsauer  has  qual- 
ified as  his  administrator,  and  as  such  is  made 
a  party,  and  "that  the  Joint  administration 
of  said  Frank  P.  Gray  and  John  A.  Erwin 
continued  from  the  2d  day  of  August,  1875. 
nntil  the  2d  day  of  May,  1876,  when  the  said 
John  A.  Erwin  resigned,  and  his  resignation 
was  accepted  by  the  court  of  ordinary  of  the 
county  of  Bartow."  Complainants  are  in- 
formed and  believe  that  Erwin  resigned  to 
avoid  "the  consequences  of  said  Gray's  waste 
and  mismanagement,"  and  thereupon  "said 
Gray  became  sole  administrator,  against  the 
consent  and  at  the  protest  of  all  the  heirs  ex- 
cept Cora  M.  Gray  and  Mary  L.  Spencer,  and 
gave  bond  as  sole  administrator  in  the  sum 
of  $140,000,  with  tlie  said  Abda  Johnson, 
William  T.  Wofford,  Edwin  M.  Price,  Noah 
King,  William  W.  Bich,  John  W.  Gray,  Nel- 
son Gilreath,  James  C.  Wofford,  John  8. 
Leake,  and  Thomas  W.  Leake,  as  sureties;" 
that  on  the  18th  day  of  October,  1877,  said 
William  T.  Woiford,  James  C.  Woftord,  and 
William  W.  Bich  applied  to  be  relieved  from 
their  suretyship  on  the  bond  aforesaid  on  ac- 
count of  their  want  of  confidence  in  the  said 
Gray,  and  were  so  relieved,  and  said  Gray 
gave  a  new  bond  as  such  administrator  for 
the  same  sum.  "with  the  said  Abda  John-^ 
son.  Nelson  Gilreath,  Noah  King,  John  S.g 
Leake,  Thomas  W.  Leake, "Thomas  Tumlin,* 
John  W.  Gray,  Absalom  P.  Wofford,  and 
Francis  M.  Ford  as  sureties;"  "tbat  on  the 
6th  day  of  May,  1878,  said  Noah  King  ap- 
plied to  be  relieved  on  his  bond  last  afore- 
said, and  was  so  relieved,  and  the  said  Frank 
P.  Gray  gave  another  bond  as  administrator 
in  the  sum  of  8140,000,  with  the  said  Abda 
Johnson,  Nelson  Gilreath,  John  W.  Gray. 
Absalom  P.  Wofford,  John  8.  Leake,  Thom- 
as W.  Leake,  and  Francis  M.  Ford,  as  sure- 
ties;" and  "that  since  that  time  said  Gray 
has  continued  to  act  as  administrator  under 
the  bond  last  aforesaid,  and  is  still  in  posses- 
sion  of  the  effects  of  said  estate  not  hereto- 
fore disposed  of." 

Complainants  show  that  Lewis  Tumlin  bad 
made  some  advancements  to  some  of  liis  chil- 
dren, and  on  the  2d  day  of  October,  1875,  a 
distribution  of  property  in  kind  was  made, 
each  of  the  heirs  receiving  824,000.  includ- 
ing the  advancements;  that  since  that  time 
there  has  been  no  distribution,  but  some 
amounts  have  been  received  by  some  of  the 
heirs;  that  Tumlin's  estate  was  abundantly 
solvent,  and  his  liabilities  should  have  been 
long  since  discharged,  and  the  estate  wound 
up,  and  tlie  balance  distributed,  "which  said 
Gray  undertook  and  promised  to  do  by  his 
several  bonds  aforesaid,"  but  he  has  not  done 
it,  and  has  refused  to  account  or  to  pay  over 
to  complainants  their  distributive  sliare;  that 
Gray  has  been  guilty  of  negligence,  waste, 
and  fraud,  which  complainants  proceed  to 
charge  in  detail;  and  tliat  said  Lula  T.  L}'on 
heretofore  filed  her  bill  against  said  Gray  as 
administrator,  in  the  superior  court  of  Bar- 
tow county.  Ga.,  seeking  an  apcpunt  of  hei 

Digitized  by  VjOOQ  IC 


732 


6X7FBEME  GOUBT  BEFOBTEB,yoL.9. 


distributive  share  in  said  estate,  and  praying 
for  an  injunction  to  restrain  said  Gray  from 
selling  tlie  real  estate  of  said  Tumlin,  which 
be  was,  on  or  about  the  1st  day  of  January 
last,  seel?ing  to  do,  which  injunction  "had 
been  granted  by  the  Judge  of  said  court,  and 
had  duly  issued."  After  charging  further 
acts  of  fraud  and  waste,  the  bill  proceeds: 
"Complainants  are  unable  to  state  in  many 
instances  the  dale  at  which  the  waste  of  said 
estate  was  committed  by  said  Gray,  but  they 
are  informed  and  believe  that  most  of  it  oo- 
enrred  after  the  resignation  of  said  Erwin, 
i*and  after  his  present  bond  was  given,  to-wit, 
Sthe  one  bearing  date  the  6th  of  May,  1878;" 

•  that  Gray  is*  insolvent;  that  A.  P.  Woftord, 
John  W  Gray,  and  Nelson  Gilreath  are  in- 
solvent; that  Abda  Johnson  left  considerable 
property,  but  his  affairs  are  embarrassed; 
that  John  S.  and  Thomas  W  Leake  and 
Francis  M.  Ford  are  not  worth  exceeding 
920.300 ;  that  large  sums  are  due  Tumlin's 
estate,  which  also  owns  several  thousand  dol- 
lars' worth  of  real  estate;  that  many  suits 
are  pending  in  favor  of  the  estate  for  the  re- 
covery of  money  and  property,  and  also 
many  suits  against  the  estate,  all  of  which 
should  have  been  tried  and  disposed  of  long 
aince;  that  the  estate  is  solvent,  and  Gray 
has  ample  means  in  bis  hands  to  pay  off  any 
recovery  against  it,  but  Gray  has  purposely 
delayed  bringing  the  suits  to  trial  in  order  to 
postpone  the  final  settlement  of  the  estate; 
that  Gray  has  for  several  years  been  absent 
from  Georgia,  much  of  his  time  in  Mississippi, 
and  has  declared  his  purpose  to  remove  to  that 
State;  that  on  the  18tb  day  of  June,  1881,  he 
filed  in  the  office  of  the  ordinary  of  said  county 
bis  resignation  as  administrator;  that  the 
heirs  will  be  forced  to  suggest  some  other 
person  as  his  successor,  and  whoever  may  be 
appointed  the  decision  may  be  appealed  from, 
and  pending  that,  "a  temporary  administra- 
tor with  limited  powers  would  be  the  only 
representative  of  said  estate;"  and  "that  un- 
less they  can  have  the  immediate  aid  of  a 
court  of  equity  by  such  suitable  injunction 
and  restraining  order,  and  the  early  appoint- 
ment of  a  receiver,  the  interests  of  said  estate 
will  suffer  great  and  immediate  loss,  and 
complainants  and  the  other  heirs  at  law  of 
Lewis  Tumlin  will  be  injured  beyond  reme- 
dy." They  pray  for  answer,  but  not  upon 
oath,  and  for  an  injunction  and  an  account, 
"and  that  complainants  may  have  a  decree 
for  their  distributive  sliare  in  said  estate 
against  tlie  said  Frank  P.  Gray  and  his  sure- 
ties on  his  administration  bonds  aforesaid, 
and  that  the  respective  liabilities  of  said  sev- 
eral securities  may  be  ascertained  and  fixed 
by  said  decree, "  and  for  general  relief. 

Copies  of  the  various  bonds  were  filed  as 
exhibits  with  tlie  bill,  and  also  a  copy  of  Gray's 
petition  to  resign  as  administrator,  with  cita- 
tion to  the  heirs  of  Tumlin  to  appear  before 
m  the  ordinary  on  the  first  Monday  in  July,  1881, 
S  to  show  cause  why  the  resignation  should  not 

*  be  allowed,  and  James  C.'Wofford  appointed 
administrator  in  Gray's  stead,  with  return 


of  service  on  several  of  the  heirs  and  on 
Wofford.  September  5,  1881,  defendants 
Napoleon  B.  Tumlin,  George  H.  Tumlin, 
Mary  L.  Spencer,  and  Lula  T.  Lyon  filed  their 
answer,  admitting  the  allegations  of  com- 
plainants' bill,  and  saying  that  they  have  a 
common  interest  with  complainants  in  Tum- 
lin's estate,  and  join  in  the  charges  and  alle- 
gations of  the  bill  against  their  co-defend- 
ants, and  unite  in  the  prayers  in  said  bill 
contained,  and  pray  an  account  and  for  a  de- 
cree against  Gray  and  his  securities.  Octo- 
ber 3,  1881,  Gray  and  "bis  securities"  an- 
swered, denying  waste  or  maladministration 
by  Gray;  and  on  the  same  day  "the  securitiea 
upon  the  alleged  administration  bond  of  John 
A.  Erwin  and  Frank  F.  Gray"  answered, 
denying  any  maladministration  by  Erwin  and 
Gray,  or  either  of  them,  during  the  period  of 
their  joint  administration,  and  setung  up- 
Erwin's  discharge,  the  giving  of  a  new  bond 
by  Gray,  and  the  settlement  and  accounting- 
by  Erwin.  A  demurrer  for  want  of  jurisdic- 
tion was  also  filed,  and,  having  been  argued, 
the  circuit  judge  delivered  an  opinion  assign- 
ing grounds  for  retaining  the  cause,  the  de- 
murrer was  overruled,  a  receiver  appointed, 
and  an  injunction  Issued.  On  the  2Uth  of 
March,  1882,  the  case  was  referred  to  a  spe- 
cial master  to  report  upon  the  questions  of 
law  and  fact  raised  by,  or  included  in.  the 
pleadings,  and  to  state  an  account. 

May  19, 1883,  complainants  filed  a  petition, 
stating  that  when  the  original  bill  was  fiied^ 
they  were  informed  and  believed  "the  follow- 
ing state  of  facts  to  exist,  to-wit:  That  John 
A.  Erwin  bad,  in  April,  1876,  applied  to  th& 
ordinary  of  Bartow  county,  Ga.,  for  leave 
to  resign  bis  office  as  a  co-administrator  on 
the  estate  of  Lewis  Tumlin,  deceased;  that 
orators,  in  connection  with  N.  B.  Tumlin,  G. 
H.  Tumlin,  Mary  L.  Spencer,  and  Lula  T. 
Lyon  had  objected  to  said  resignation,  and 
upon  the  trial  of  their  caveat  to  said  applica- 
tion for  leave  to  resign  the  ordinary  bad  al- 
lowed said  resignation,  and  ali  the  other 
caveators  heard  bad  appealed  from  that  de-^ 
cision,  except  orators,  who  gave  the  matter^ 
no  further  attention,  and'were  informed  and*, 
believed  that  said  resignation  had  been  al- 
lowed, and  they  have  all  the  time,  until  the 
filing  of  their  bill,  thought  and  believed  tliat 
said  Erwin  had  resigned  his  trust,  and  bis 
resignation  had  been  allowed  and  accepted  by 
the  court;"  that  they  believed  said  resigna- 
tion could  not  release  the  sureties  on  the  bond 
of  Gray  and  Erwin,  and  since  the  reference 
of  thecase,  and  during  the  hearing  before  the 
master,  defendants  have  put  in  evidence  the 
record  of  said  Erwin's  resignation,  and  the 
proceedings  on  appeal,  from  which  it  appears 
that  Erwin's  resignation  has  never  been  in 
fact  or  in  law  allowed;  that  "not  being  parties 
to  Siud  appeal,  they  had  not  given  any  atten- 
tion to  it,  and  did  not  know  what  had  been 
done  in  it,  except  that  the  jury  had  found 
against  the  appeal,  and  they  believed  that  all 
other  legal  steps  had  been  taken  to  give  effect 
to  the  verdict,"  which  they  now  learn  was 
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not  the  ease;  and  tbey  uk  to  amend  "by  an 
averment  that  John  A.  Erwin,  though  not  a 
party  to  said  bill  by  reason  of  the  fact  that  he 
resided  without  the  jurisdiction  of  the  court, 
ia  not  only  bound  as  the  security  of  said 
Frank  P.  Gray  in  common  with  all  the  other 
sureties  of  said  Gray  and  Erwin  on  the  first 
administration  bond,  as  claimed  in  the  orig- 
inal bill,  but  is  still  in  law  one  of  the  adminis- 
trators of  said  estate,  and  has  never  legally 
resigned  his  trust  as  a  co-administrator  with 
Frank  P.  Gray  on  said  estate,  and  that  com- 
plainants are  entitled  to  relief  accordingly 
against  them,  and  all  the  sureties  on  all  the 
administration  bonds  on  said  estate,  and  they 
pray  relief  accordingly."  Leave  to  amend 
was  granted  on  the  same  day,  and  the  bill  as 
amended  referred  to  the  special  master. 

On  the  13th  of  September,  1883,  the  joint 
and  several  answer  of  H.  C.  Erwin  and  J.  G. 
B.  Erwin,  two  of  the  defendants,  was  filed, 
by  leave  of  court,  averring  that  they  never 
had  become  sureties  on  the  bond  of  Erwin 
and  Gray,  because  they  had  only  authorized 
their  names  to  be  signed  to  the  bond  of  Erwin. 
On  the  4lh  of  October,  1883,  Kamsauer,  ad- 
ministrator, answered,  stating  that  he  is  the 
fadminislxator  of  L.  B.  Ramsauer,  who  signed 
^  a  power  of  attorney  authorizing  respondent 
*  to  sign  his  name  as  one  of  the  sureties  to 
Erwin's  bond,  and  he  was  also  authorized  by 
H.  C.  Erwin  and  J  G.  B.  Erwin  to  sign  such 
bond  for  them  as  attorney  in  fact,  and  that 
the  power  of  attorney  was  changed  by  inter- 
lineation so  as  to  authorize  the  signing  of  the 
bond  of  Erwiu  and  Gray.  October  9, 1883, 
the  answer  of  James  M.  Yeach,  Robert  L. 
Bogers,  A.  C.  Trimble,  W.  I.  Benham,  John 
J.  Howard,  and  A.  W.  Mitchell  was  filed,  by 
leave,  stating  that  they  had  signed  the  bond 
made  jointly  by  John  A.  Erwin  and  F.  P. 
Gray  as  the  administrators  of  the  estate  of 
Lewis  Tumlin ;  that  John  A.  Erwin  resigned 
Mb  administratorship  in  May,  1876,  and  he, 
as  well  as  his  bondsmen,  were  discharged  "by 
order  of  the  ordinary  of  Bartow  county, "  and 
these  respondents  supposed  that  was  the  end 
of  their  connection  with  the  administration 
of  said  estate.  They  insist  that  John  A. 
Erwin  is  a  necessary  party  to  this  bill  as  pro- 
posed to  be  amended;  that  they  are  informed 
that  three  of  their  co-sureties,  nameiy,  H.  G. 
and  J.  G.  B.  Erwin  and  L.  R.  Ramsauer,  are 
/seeking  release  on  the  ground  that  they  only 
(authorized  their  names  to  be  signed  to  the 
bond  of  Erwin,  and  not  of  Erwin  and  Gray, 
and  respondents  say  "that  they  were  particu- 
lar to  make  inquiry  as  to  whether  the  Erwins 
and  Ramsauer  would  go  on  said  bond,  and 
they  agreed  to  sign  said  bond  only  upon  con- 
dition that  the  others  did."  They  set  up 
Erwin's  resignation  upon  notice  to  the  heirs 
and  distributees,  and  his  discharge,  wliich 
they  insist  discli.irged  them  from  further 
liability,  and  say  they  know  nothing  of  the 
alleged  maladministration  of  Gray.  Replica- 
tion was  filed  November  24, 1883. 

September  22,  1883,  the  special  master 
filed  his  report,  stating  the  death  of  Tumlin; 


the  names  of  h!s  hein-at-law;  the  election 
of  the  widow  to  take  a  child's  part;  the  re- 
moval of  Erwin  to  Tennessee,  and  of  Thom- 
as Tumlin  to  Alabama;  the  death  of  Stakley, 
of  L.  R.  Ramsauer,  and  of  Abda  Johnson; 
the  appointment  of  Gray  and  Tumlin  as 
temporary  administrators,  and  of  Gray  and 
Erwin  as  permanent  administrators,  on  the 
2d  day  of  August,  1875;  and  the  giving  of^ 
bond  by  them,  in  the  usual  form,  in  the  penale 
sum  of  $600,000,  which*"bond  was  joint  and'> 
several,  and  payable  to  the  ordinary  of  Bar- 
tow county,  Ga.,  for  the  time  being,  and  his 
successors  in  otllce."  The  report  sets  forth 
the  return  of  the  inventory,  which  alleged 
that  "there  were  some  wild  lands  and  evi- 
dences of  debt  left  out  to  be  appraised  as  soon 
as  they  could  be  definitely  ascertained ;"  the 
sale  of  personal  property;  the  award  of  sup- 
port for  widow  and  minor;  the  appointment 
of  commissioners  to  divide  land,  and  their 
return;  the  application  by  the  administrators 
for  a  commission  of  3  per  cent,  on  $114,456, 
as  compensation  for  services  in  and  about  the 
division  of  the  real  estate;  the  allowance  of  the 
3  per  cent. ;  the  first  annual  return  of  Gray 
and  Erwin,  and  its  approval;  the  application 
of  Erwin  for  discharge;  the  order  requiring 
the  distributees  to  show  cause;  the  order  of 
discharge;  the  giving  by  Gray  of  a  new  bond; 
the  final  receipt  of  Gray  to  Erwin,  and  the 
final  discharge;  and  the  appeal  from  the  de- 
cision of  the  ordinary  permitting  Erwin  to 
resign  and  Gray  to  become  sole  administra- 
tor, to  the  superior  court  of  Bartow  county, 
where  it  was  afllrmed  by  verdict.  August  4, 
1876.  The  report  says  there  is  no  rec- 
ord evidence  that  a  judgment  was  entered 
upon  said  verdict.  It  further  states  that  on 
June  16,  1876,  Gray  gave  bond  to  Erwin,  re- 
citing that  Erwin  transfers  to  Gray  all  com- 
mission and  compensation  which  might  be 
allowed  Erwin  for  his  services  as  administra- 
tor, and  in  consideration  thereof  Gray  bound 
himself  to  pay  any  judgment  against  Erwin 
for  any  waste  or  loss  occasioned  by  any  act 
or  failure  of  duty  in  any  way  by  Erwin  as 
administrator;  sundry  sales  by  Gray  returned 
to  the  ordinary;  the  discharge  of  W.  T.  Wof- 
ford.  Rich,  and  James  C.  WofFord,  sureties 
on  Gray's  administration  bond;  the  new 
bond  given  by  Gray,  October  13,  1877;  the 
new  bond  given  by  Gray,  May  6,  1878,  the 
second  return  by  Gray,  administrator,  Au- 
gust 6, 1877,  further  time  having  been  grant- 
ed to  him  to  make  it;  the  return  of  1878,  in 
accordance  with  time  given  to  make  it;  the 
return  for  1879,  1880,  and  1881;  and  the  ap- 
pointment of  the  receiver  in  this  case,  No- 
vember 14, 1881.  Various  charges  for  com- 
missions on  interest  are  considered,  and  the 
subject  of  the  inventory  of  wild  lands,  then 
failure  to  make  and  perfect  return  thereof  be-§ 
ing  held  to  be*excusable,  and  nut  to  have  dam-* 
aged  the  estate.  The  master  holds  there  was 
a  valid  resignation  and  discharge  of  Erwin 
from  the  office  of  administrator,  dating  from 
June  12,  1876,  but  that  the  sureties  on  the 
bond  of  Gray  and  Erwin  were  not  discharged. 
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He  disallows  tbe  3  per  cent.  oommlasionB  on 
division  of  land,  amonnting  to  $3,433.68,  as 
excessive,  and  reduces  it  to  6500,  which  was 
subsequently  disallowed  by  the  court.  He 
considers  the  state  of  the  accounts  elaborate- 
ly, and  holds  the  sureties  on  Gray  and  Er- 
wln's  bond  liable  "for  the  waste  or  default 
of  the  joint  administration  of  Gray  and  Er- 
win,  and  since  of  the  sole  administration  of 
Gray;"  and  be  refers  to  tbe  claim,  Septem- 
ber 20,  1883,  of  two  of  tbe  sureties  on  the 
bond  of  Gray  and  Erwin,  to-wlt,  Henry  C. 
and  J.  G.  B.  Erwln,  that  they  never  signed 
nor  authorized  any  one  to  sign  their  names 
to  a  Joint  bond  of  Gray  and  Erwin,  but  he 
refused  to  hear  evidence,  because  the  Issue 
was  not  involved  in  the  pleadings  as  they 
then  stood.  To  this  report  defendants  Yeach, 
Sogers,  Trimble,  Beuham,  Howard,  Mitcliell, 
H.  G.  and  J.  6.  B.  Erwin,  and  Bamsauer 
filed  their  exceptions,  and  they  subsequently 
petitioned  the*  court  to  be  allowed  to  file 
amended  answers,  which  was  allowed,  and 
which  amendments  have  heretofore  been 
given. 

November  26,  1883,  the  report  was  recom- 
mitted, with  directions,  and  sundry  other  re- 
ports made,  and  among  them  one,  October 
4,  1884,  that  H.  0.  Erwin.  J.  G.  B.  Erwin, 
and  H.  0.  Ramsauer  were  not  bound  as  sure- 
ties on  the  Gray  and  Erwin  bond,  because 
they  bad  not  autliorized  their  names  to  be 
signed  to  it,  and  holding  that  Benham,  Rog- 
ers, Trimble.  Mitchell,  Veach,  and  Howard 
were  not  thereby  discharged.  The  master 
also  reported  that  a  judgment  in  the  Bartow 
superior  court  had  been  entered  February 
16,  1884,  nunc  pro  tuna,aa  of  the  July  term, 
1876,  upon  the  verdict  upon  appeal  from  the 
discbarge  of  Erwin  by  the  ordinary,  but  that 
his  opinion  remained  unchanged  that  the  re- 
lease or  discharge  of  Erwin  as  co-admin- 
istrator with  Gray  did  not  discbarge  the  sure- 
ties on  said  joint  bond.  The  complainants 
excepted  to  the  report  of  the  master  in  favor 
nof  H.  C.  and  J.  G.  B.  Erwin,  and  Ramsauer. 
n  Defendants  Veach,  Howard,  Trimble,  Rog- 
*  ers,  Benham, *and  Mitchell  excepted  to  the 
master's  report  in  discharging  the  two  Er- 
wins  and  Ramsauer,  and  not  discharging 
them,  as  well  as  to  the  forfeiture  of  certain 
commissions  reported  by  him.  December  13, 
1884,  the  defendant  Cora  M.  Gray  filed  a  sup- 
plemental answer,  praying  for  a  decree  as  a 
distril)utee,  as  did  defendant  John  S.  Leake, 
January  21,  1885. 

Among  the  proofs  in  the  case  accompany- 
ing the  muster's  reports  were  the  petition  of 
John  A.  Erwin  for  permission  to  resign  his 
office  of  administrator,  and  the  proceedings 
thereon.  This  petition  was  dated  April  11. 
1876,  and  set  forth  the  issuing  of  letters  of 
administriition  to  Gray  and  Erwin;  that 
Tumlin  left  as  his  heirs  at  law  and  distribu- 
tees of  ills  estate  his  widow,  Mrs.  Mary  L. 
Tumlin,  Napoleon  Tumlin,  Mrs.  Lulu  T. 
Lyon,  Mrs.  Cora  Gray,  George  Henry  Tum- 
lin, a  minor,  and  Lewis  T.  Erwin;  that  Mrs. 
Gray  is  a  minor,  and  Frank  P.  Gray  her 


guardian;  that  Erwin  is  guardian  of  George 
Henry  Tumlin  and  Lewis  T.  Erwin;  that 
Mrs.  Ada  8.  Bice,  of  Tennessee,  is  also  one 
of  the  heirs  at  law  of  said  Lewis  Tumlin, 
and  a  distributee  of  bis  estate;  that  "your 
petitioner  is  in  bad  health,  and  from  his  phy- 
sical infirmity  is  unable  to  give  tliat  atten- 
tion to  the  management  of  said  estate  that  he 
otherwise  would  and  that  he  ought  to  give 
as  administrator;  that  most  of  the  real  estate 
belonging  to  said  estate  and  a  great  portion 
of  tlie  personalty  has  been  divided  and  deliv- 
ered to  the  distributees  of  said  estate;  that 
Frank  P.  Gray,  the  co-administrator  of  yonr 
petitioner,  is  willing  to  give  new  bond  and 
carry  on  said  administration  of  said  estate 
alone.  Your  petitioner,  therefore,  prays  that 
he  be  permitted  to  resign  his  ofiSce  as  admin- 
istrator on  the  estate  of  said  Lewis  Tumlin, 
upon  a  full  and  complete  compliance  with 
the  law  in  such  case  made  and  provided,  and 
your  petitioner  prays  that  each  of  said  heirs 
at  law  of  said  Lewis  Tumlin  hereinbefore 
named  may  be  cited  by  your  honor  to  be  and 
appear  before  your  honor  on  the  first  Monday 
in  May  next,  then  and  there  to  show  cause, 
if  any  they  have,  why  your  petitioner  should 
not  resign  his  office  of  administrator  as  aforeS) 
said,  on  his  complying  with  the  law  in  sndig 
case  made  and  provided."  *0n  the  12tb  of* 
April,  1876,  citation  in  due  form  was  issued 
upon  said  petition  by  tbe  ordinary  to  the 
heirs  at  law  and  distributees  of  the  estate  of 
Lewis  Tumlin,  deceased,  and  to  the  guard- 
ians  of  tbe  minor  heirs  named  in  said  peti- 
tion ;  and  it  was  "further  ordered  that  each 
of  said  heirs  at  law  who  are  of  full  age,  and 
the  guardians  of  the  minor  heirs,  be  served 
with  a  copy  of  the  foregoing  petition,  and 
this  citation  (unless  they  should  acknowledge 
service)  ten  days  before  the  time  appointed 
for  hearing  said  petition  and  passing  on 
same."  Service  was  acknowledged  of  the 
petition  and  citation,  and  further  service 
waived,  April  13.  1876,  by  John  A.  Erwin. 
as  guardian  for  G.  H.  Tumlin,  and  as  guard- 
ian for  L.  T.  Erwin,  and  by  Frank  P.  Gray, 
as  administrator  and  as  guardian  for  Cora 
Gray.  Service  of  petition  and  citation  waa 
also  acknowledged  by  Mary  L.  Tumlin  and 
N.  Tumlin.  April  17,  1876;  and  the  petition 
and  citation  was  served  on  Mrs.  Lula  T. 
Lyon,  April  20,  1876.  Affidavit  was  also 
made  that  on  the  7th  (17th)  day  of  April, 
1876,  a  copy  of  the  petition  of  Erwin  and  a 
copy  of  the  citation,  signed  by  the  ordinary, 
were  banded  to  Mrs.  Ada  S.  Ilice  in  person, 
and  that  at  the  same  time  Mrs.  Ada  S.  Bice 
wrote  the  following  on  the  original,  to-wit: 
"I  aiknowledge  service  of  the  within  petition 
this  April  17th,  1876."  On  the  1st  of  May. 
1876,  Gray  filed  before  the  ordinary  a  written 
expression  of  his  willingness  for  Erwin  to  re- 
sign. Gray  retaining  the  sole  administration 
in  his  own  name,  and  proposing  to  file  "such 
l)ond  in  furtherance  of  the  same  as  the  ordi- 
nary may  deem  proper  in  the  premises. " 

May  1,  1876,  the  ordinary  entered  the  fol- 
lowing order  In  open  court:  "Court  of  Ordi- 
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naty,  Bartow  County.  Begnlar  term,  May 
1, 1876.  John  A.  Brwin.  one  of  the  adm'rs 
of  LewlB  Tumlln,  deceased,  vs.  Frank  P. 
Oiay,  adm'r,  Frank  P.  Gray,  guardian,  Mary 
L.  Tumlin,  Napoleon  Tumlin,  et  al.,  heirs  at 
nlaw,  etc.  Upon  considering  the  above  and 
M  foregoing  application  of  John  A.  Erwin,  one 
*  of  the  administrators  on  the  estiite  ofLewia 
Tumlin,  late  of  Bartow  county,  deceased,  for 
leave  to  resign  his  said  office  of  administra- 
tor, and  all  the  heirs  at  law  of  Lewis  Tumlin 
liaving  been  duly  served  with  citation  to 
show  cause  why  John  A.  Erwin  should  not 
be  allowed  to  resign  the  office  of  administra- 
tor on  the  estate  of  Lewis  Tumlin,  deceased, 
and  all  of  said  heirs  being  represented  now  be- 
fore the  court,  and  no  sufficient  cause  being 
shown  wbysaid  Erwin  should  not  be  allowed 
to  resign  Iiis  trust,  as  administrator  as  afore- 
said; and  it  appearing  to  the  court  that  the 
bodily  health,  physical  infirmities,  and  the 
health  of  his  wife  are  such  that  he  is  unable 
to  give  his  attention  to  the  management  of 
the  business  of  said  estate,  and  Frank  P. 
Gray  being  cited  to  appear  before  the  court, 
and  having  been  served  with  said  citation, 
and  now  coming  before  the  court  and  express- 
ing a  willingness  to  accept  the  office  of  ad- 
ministrator of  the  estate  of  Lewis  Tumlin, 
deceased,  and  it  appearing  to  the  court  that 
the  allowing  of  said  Erwin  to  resign  his  of- 
fice of  administrator  will  notinjurethe  inter- 
est of  said  estate  in  any  way:  therefore,  or- 
dered and  adjudged  by  the  court  that  the  res- 
ignation of  the  said  John  A.  Erwin  of  the 
office  of  administrator  on  the  estate  of  Lewis 
Tumlin,  deceased,  be,  and  the  same  is  hereby, 
allowed ;  and  it  is  hereby  further  ordered  and 
adjudged  by  the  court  that  Frank  F.  Gray, 
the  co-administrator  of  the  said  John  A. 
Erwin  upon  the  estate  of  the  said  Lewis 
Tumlin,  deceased,  be,  and  he  is  hereby,  de- 
clared and  appointed  the  sole  administrator 
of  the  estate  of  the  said  Lewis  Tumlin,  de- 
ceased, and  the  said  Frank  P.  Gray  is  hereby 
required  to  give  a  new  bond  and  security  for 
the  faithful  administration  of  said  estate,  in 
the  sum  of  one  hundred  and  forty  thousand 
dollars;  and  upon  said  bond  and  security  be- 
ing given,  and  tlie  said  John  A.  Erwin,  upon 
bis  settling  and  accounting  with  said  Frank 
P.  Gray,  the  sole  and  remaining  administra- 
tor of  the  estate  of  Lewis  Tumlin,  deceased, 
his  successor,  of  his  accounts  as  administra- 
tor, and  the  filing  of  the  receipt  of  his  suc- 
cessor in  the  ordinary's  office,  as  provided  by 
law,  and  upon  so  doing  that  the  said  John  A. 
Erwin,  as  administrator,  and  his  securities, 
0  be,  and  they  are  hereby,  discharged  from  any 

fand  all  liability  for  any  mismanagement  of 
said  estate  in  the  future,*but  not  from  any 
past  liability  of  the  said  John  A.  Erwin,  as 
administrator  as  aforesaid.  Granted  in  open 
court.  May  term,  lb76.  J.  A.  Howard,  Or- 
dinary." On  the  same  day  the  petition  of 
Gray  and  Erwin  was  filed,  showing  that  they 
bad  distributed  in  kind  real  estate  among  the 
beirs  at  law  of  the  deceased  amounting  to 
4114,456,  specifying  the  parcels  and  amounts. 


and  Betting  up  that  "the  responsibility  and 
the  trouble  in  effecting  the  transfer  has  been 
considerable.  Your  petitioners  allege  that 
they  have  received  no  compensation  at  all  for 
this  service  thus  rendered  said  estate,  and 
pray  your  honor  to  pass  an  order  allowing 
them  8  per  cent,  on  said  sum  of  9114.456  as 
commission  on  the  same."  Whereupon  the 
court  entered  an  order  allowing  the  adminis- 
trators, "for  extra  compensation  for  deliver- 
ing and  dividing  to  the  beirs  at  law  the  real 
estate  in  kind  belonging  to  said  deceased," 
3  per  cent,  on  the  above  sum. 

On  the  6th  of  May  a  list  and  schedule  of 
all  the  property  which  had  come  to  the  pos- 
session of  Gray  and  Erwin  as  administrators, 
and  which  remained  unadministered  and  in 
their  possession  May  6,  1876,  not  embracing 
the  wild  lands,  which  "have  not  yet  been 
fully  located,"  was  filed,  and  a  receipt  from 
Gray  to  Erwin  for  all  of  said  property,  which 
was  acknowledged  before  the  ordinary,  and 
filed  in  his  office,  May  22,  1876.  On  the  2d 
of  May,  Gray  gave  a  new  bond,  as  required 
by  the  order  of  May  Ist,  reciting  the  resigna- 
tion of  Erwin  and  its  allowance,  and  the  or- 
der for  the  new  bond,  the  condition  being: 
"Now,  if  the  above  bound  Frank  P.  Gray 
shall  well  and  truly  administer  the  goods  and 
chattels,  rights  and  credits,  lands  and  tene- 
ments, of  the  said  Lewis  Tumlin,  deceased, 
which  remain  to  be  administered,  and  which 
have  come  to  the  hands,  possession,  or 
knowledge  of  the  said  Frank  P.  Gray,  or  in 
the  hands  or  possession  of  ary  other  person 
or  persons  for  him,"  etc.,  in  the  usual  form; 
which  bond  was  duly  attested  and  approved 
by  the  ordinary,  and  "filed  in  office  May  2, 
1876."  On  the  12th  of  June,  1876,  the  fol-,. 
lowing  order  was  entered  in  open  court  by^ 
the  o^inaiy:  *  "CJourt  of  Ordinary,  Bartow  i 
County,  Adjourned  Term.  John  A.  Erwin, 
Adm'r  est.  Lewis  Tumlin,  dec'd.  June  12, 
1876.  Upon  considering  the  above  applica- 
tion of  John  A.  Erwin,  one  of  the  joint  ad- 
ministrators of  the  estate  of  Lewis  Tumlin, 
late  of  Bartow  county,  deceased,  for  a  dis- 
charge, and  the  said  John  A.  Erwin,  as  ad- 
ministrator, having  by  order  of  this  court 
been  permitted  to  resign  said  trust,  and  which 
resignation  has  been  accepted  by  the  court, 
and  Frank  P.  Gray,  his  co-administrator, 
having  consented  to  accept  the  entire  admin- 
istration of  said  estate,  and  having  given 
new  bond  and  security,  as  ordered  by  tlie 
court,  and  the  said  John  A.  Erwin  having 
filed  a  return  showing  the  property  that  has 
been  administered,  belonging  to  said  estate, 
and  having  filed  the  said  Frank  P.  Gray's 
receipt  for  all  the  unadministered  property 
belonging  to  said  estate,  and  being  satisfied 
that  said  return  and  receipt  contain  all  the 
property  administered  and  not  administered 
belonging  to  said  estate  which  has  come  into 
the  hands  of  John  A.  Erwin,  as  administra- 
tor, it  is  therefore  ordered  that  said  John  A. 
Erwin  be,  and  he  is  hereby,  fully  discharged 
from  the  office  of  administiator  on  the  estate 
of  Lewis  Tumlin,  deceased,  and  that  letters 
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of  dismission  do  issue  to  him.  Granted  in 
open  court,  June  adj'd  term,  1876.  J.  A. 
Howard,  Ordinary."  From  this  order  Mrs. 
Mary  L.  Tumlin,  Mrs.  Lulu  T.  Lyon,  and 
Napoleon  Tumlin  appealed  to  the  superior 
court  of  Bartow  county,  where  the  appeal 
was  dismissed  as  to  Mrs.  Mary  L.  Tumlin  at 
her  request,  and  upon  trial  the  jury  returned 
the  following  verdict,  August  4, 1876:  "That 
the  jury  find  in  favor  of  John  A.  Erwin,  and 
that  his  resignation  be  allowed." 

An  order  appears  of  record  in  the  superior 
court,  headed  as  follows:  "Appeal  to  the  su- 
perior court  of  Bartow  Co.,  Ga.,  from  the  or- 
der in  the  ordinary's  court  of  said  county 
permitting  John  A.  Erwin  to  resign  and  F. 
P.  Gray  to  become  sole  adm'r  of  said  estate, 
«  and  required  to  give  new  bond,  and  Gray  to 
g become  sole  adm'r  of  said  estate,  and  refuS' 
*  ing  to  allow  Theodore>Smith  to  be  co-adm'r 
of  said  estate.  Appeal  from  the  above  de- 
cisioD  of  the  ordinary  made  May  Ist,  1876, 
and  carried  to  the  superior  court  of  said  Co., 
by  whom  the  decision  of  said  ordinary  was 
affirmed  at  the  July  term,  1876."  This  or- 
der granted  SO  days  to  the  appellants  to  per- 
fect their  motion  for  a  new  trial  and  agree 
upon  the  evidence,  the  motion  to  be  heard  in 
vacation,  so  that  if  the  motion  for  a  new 
trial  be  refused  the  appeliants  can  take  the 
case  to  the  supreme  court  of  Georgia  at  the 
next  Jan  uary  term.  Notliing  further  appears 
to  have  been  done  in  the  premises,  but  at  the 
January  term,  1884,  of  the  Bartow  superior 
court,  due  notice  having  been  given  to  the 
heirs  and  distributees  and  to  the  receiver  in 
this  case,  the  superior  court  entered  judg- 
ment nunc  pro  tuna  upon  the  verdict  ren- 
dered in  1876,  affirming  the  allowance  of  £r- 
wln's  resignation. 

On  the  22d  day  of  January,  1885,  a  final 
decree  was  rendered,  by  which,  after  over- 
ruling the  various  exceptions  to  the  reports 
of  the  special  master,  it  was  among  other 
things  adjudged  and  decreed  that  Gray  was 
liable  on  his  several  administration  bonds 
for  the  sum  of  $47,122.44,  thesureties  on  the 
bond  of  Erwin  and  Gray  being  held  liable 
for  the  whole  amount,  and  the  sureties  on 
the  other  bonds  for  different  parts  of  said 
gross  sum,  and  from  that  decree  appeal  was 
prosecuted  to  this  court  by  James  M.  Yeach, 
J.  J.  Howard,  W.  L  Benhnm,  R.  L.  Rogers, 
A.  C.  Trimble,  and  A.  W.  Mitchell;  a  special 
order  being  entered  allowing  the  appeal  to 
the  above  named,  as  being  those  only  of  the 
sureties  on  the  joint  bond  of  Gray  and  Er- 
win who  excepted  to  the  reports  of  the  special 
master  upon  the  grounds  taken  by  them,  and 
they  alone  of  the  defendants  being  interested 
in  the  questions  made  by  their  exceptions, 
and  it  being  made  to  appear  to  the  court  that 
they  bad  notltied  all  the  other  defendants  of 
their  purpose  to  appeal. 

The  following  sections  from  Code  Ga.  (3d 
Ed.)  1882  were  in  force  at  the  time  of  the 
transactions  in  question:  "Sec.  831.  Courts 
of  ordinary  have  authority  to  exercise  origi- 
nal, exclusive,  and  general  jurisdiction  of 


• 
e 

the  following  subjects-matter:  •  (1)  Probata* 
of  wills.  (2)  The  granting  of  letters  testa- 
mentary, of  administration,  and  the  repeal 
or  revocation  of  the  same.  (3)  Of  all  con- 
troversies in  relation  to  tlie  right  of  execu- 
torship or  administration.  (4)  The  sale  and 
disposition  of  the  real  property  belonging  to 
and  the  distribution  of  deceased  persons'  es- 
tates. (5)  The  appointment  and  removal  of 
guardians  and  minors  and  persons  of  unsound 
mind.  (6)  All  controversies  as  to  the  right 
of  guardianship.  (7)  the  auditing  and  pass- 
ing returns  of  all  executors,  administrators, 
and  guardians.  (8)  The  discharge  of  for- 
mer and  the  requiring  of  new  surety  from 
administrators  and  guardians.  (9)  The  is- 
suing commissions  of  lunacy  in  conformity 
to  law.  (10)  Of  all  such  other  matters  and  i 
things  as  appertain  or  relate  to  estates  of  de- ' 
ceased  persons,  and  to  idiots,  lunatics,  and 
insane  persons.  (11)  Of  all  such  matters  as 
may  be  conferred  on  them  by  the  constitu- 
tion and  laws.  (12)  [And  concurrent  juris- 
diction with  the  county  judge  in  the  binding 
out  of  orphans  and  apprentices,  and  all  con- 
troversies between  master  and  apprentice.]" 
"Sec.  2150.  The  contract  of  suretyship  is  one 
of  strict  law,  and  his  liability  will  not  be  ex- 
tended by  implication  or  interpretation." 
"Sec.  2490.  Administration  de  bonis  non  Is 
granted  upon  an  estate  already  partially  ad- 
ministered, and  from  any  cause  unrepresent- 
ed." "Sec.  2499.  If  administration  has 
been  granted  to  more  than  one,  upon  the 
death  of  either  the  riglit  of  administration 
survives  to  the  other.  Sec.  2500.  Adminis- 
tration may  be  granted  to  other  persons  than 
him  in  whose  name  the  citation  issues,  and 
without  a  new  citation  being  published." 
"Sec.  2505.  Every  administrator,  upon  his 
qualification,  shall  give  bond,  witb  good  and 
sulflcient  security,  to  be  judged  of  by  the  or- 
dinary, in  a  sum  equal  to  double  the  amount 
of  the  estate  to  be  administered.  Such  bond 
shall  be  payable  to  the  ordinary  for  the  bene- 
fit of  all  concerned,  and  shall  be  attested  by 
him  or  his  deputy,  and  shall  be  conditioned 
for  the  faithful  discharge  of  his  duty  as  such 
administrator,  as  required  by  law.  A  sub-^ 
stantial  compliance  with  these  requisitions^ 
for  the  bond'sliall  be  deemed  sufficient,  and* 
no  administrator's  bond  shall  be  declared  in- 
valid by  reason  of  any  variation  therefrom, 
as  to  payee,  amount,  or  condition,  where  the 
manifest  intention  waste  give  bond  as  ad- 
ministrator, and  a  breach  of  his  duty  as  such 
has  been  proved."  "Sec.  2510.  If  two  or 
more  administrators  unite  in  a. common 
bond,  all  the  sureties  are  bound  for  the  acts 
of  each  administrator,  and  the  administrators 
themselves  are  mutual  sureties  for  each  oth- 
er's conduct."  "Sec.  2512.  In  all  cases  of 
removal  of  an  administrator  for  any  cause, 
the  sureties  on  his  bond  are  liable  for  his  acts 
in  connection  with  his  trust,  up  to  the  time 
of  bis  settlement  with  an  administrator  de 
bonis  non,  or  the  distributees  of  the  estate." 
"Sec.  2514.  If  there  are  more  administrators 
than  one,  and  complaint  is  made  against  ooe 


Digitized  by  VjOOQ  IC 


VEACH  e.  BICE. 


737 


ooly,  and  his  letters  are  revoked,  the  entire 
"tnist  remains  in  the  bands  of  the  other;  and 
with  him  as  to  an  administrator  de  bonis non 
the  removed  co-administrator  must  account." 
"Sec  2610.  Any  administrator  who,  from 
age  or  infirmity,  removal  from  the  county, 
or  for  any  other  cause,  desires  to  resign  his 
trust,  may  petition  the  ordinary,  stating  the 
reasons,  and  the  name  of  a  suitable  person 
qualified  and  entitled  to  and  willing  to  ac- 
cept the  trust;  whereupon  the  ordinary  shall 
cite  such  person,  and  the  next  of  kin  of  the 
intestate,  to  appear  and  show  cause  why  the 
order  should  not  be  granted.  If  no  good 
cause  be  shown,  and  the  ordinary  is  satisfied 
that  the  interest  of  the  estate  will  not  suffer, 
the  resignation  shall  be  allowed,  and  the  ad- 
ministrator shall  be  discharged  from  bis 
trust  whenever  be  has  fairly  settled  his  ac- 
counts with  his  successor  and  filed  with  the 
ordinary  the  receipt  in  full  of  such  successor. 
Minors  in  interest  shall  be  allowed  five  years 
from  the  time  of  their  arrival  at  majority  to 
examine  into  and  open  such  settlement." 
A.  J.  Hammond  and  P.  L.  Mynatt,  for 
.«  appellants.    TF.  K.  Moore,  for  appellees. 

^  *  Mr.  Chief  Justice  Fuixeb,  after  stating 
the  facts  as  above,  delivered  the  opinion  of 
the  court. 

By  the  order  of  the  ordinary  of  May  1, 
1876,  the  resignation  of  John  A.  Erwln,  as 
administrator  of  the  estate  of  Lewis  Tumlin, 
deceased,  was  allowed,  and  Frank  F.  Gray 
was  appointed  sole  administrator,  and  re- 
qoired  to  give  a  new  bond  and  security, 
which  being  given,  and  Erwin  having  set- 
tled and  accounted  with  Gray,  his  successor 
in  administration,  and  filed  his  receipt  as 
provided  by  law,  it  was  ordered  that  John 
A.  Erwin,  as  administrator,  and  his  securi- 
ties, l>e  discharged  from  "any  and  all  liabili- 
ty for  any  mismanagement  of  said  estate  in 
the  future,  but  not  from  any  past  liability;" 
and  this  settlement  having  been  made  and 
receipt  filed  and  new  bond  given  by  Gray, 
and  these  successive  acts  approved,  by  order 
of  June  12,  1876,  the  discharge  of  Erwin  as 
administrator  was  made  absolute.  From 
the  judgment  of  the  ordinary  an  appeal  was 
prosecuted  to  the  superior  court  of  Bartow 
county  by  three  of  the  heirs,  one  of  wiiom 

« dismissed  her  appeal,  and,  upon  trial  had, 
:Mthe  decision  of  the  court  of  ordinary  was  af- 

•  firmed  by*the  verdict  of  a  jury,  and  time 
taken  to  perfect  a  bill  of  exceptions,  with  the 
view  of  carrying  the  case  to  the  supreme 
court,  which  was  not  done.  Judgment  ap- 
pears not  to  have  been  entered  upon  the  ver- 
dict until  pending  this  cause,  when  it  was  so 
entered  nu7ie  pro  tunc  as  of  July  term,  1876. 
The  superior  court  thus  determined  the  or- 
der of  the  ordinary  to  have  been  a  proper 
one,  and  passed  upon  the  qnestion  of  juris- 
diction. Mrs.  Ada  S.  Bice  was  duly  served 
with  Erwin's  petition  to  be  discharged,  and 
citation  to  appear,  but  acquiesced  in  said  or- 
ders, and  did  not  participate  in  the  appeal 
therefrom,  and  paid  no  further  attention 
v.9s.c. — 47 


thereto,  as  she  says  In  her  petition  to  amend 
of  May  19,  1883.  Something  over  five  years 
afterwards  she  filed  the  bill  in  this  case,  and 
by  amendment,  some  two  yetirs  after  that, 
sought  to  hold  the  sureties  on  the  t)ond  of 
Erwin  and  Gray  for  alleged  maladministra- 
tion of  the  latter  after  the  discharge  of  the 
former. 

The  courts  of  ordinary  in  Georgia  are 
courts  of  original,  exclusive,  and  general  ju- 
risdiction over  decedents'  estates  and  the 
subject-matter  of  these  orders,  and  their  judg- 
ments are  no  more  open  to  collateral  attack 
than  the  judgments,  decrees,  or  orders  of  any 
other  court.  Davie  v  McDaniel.  47  Ga.  195; 
Barnes  v.  Underwood,  54  Ga.  87;  Patterson 
V  Lemon,  60  Ga.  231,  236;  Caujolle  ▼. 
Ferris,  13  Wall.  465.  In  Jacobs  v.  Pou,  18 
Ga.  346,  it  was  held  that  "the  judgment  of 
dismissal,  by  the  court  of  ordinary,  in  such 
cases,  must  operate  as  a  discharge  from  all 
liability  on  the  part  of  the  administrator,  un- 
less the  same  be  impeached  in  that  court,  for 
irregularity,  or  in  the  superior  court,  for 
fraud:"  and  in  Bryan  v.  Walton,  14  Ga., 
186,  that  the  order  appointing  an  adminis- 
trator, and  in  Davie  v.  McDaniel,  47  Ga.  195, 
and  McDade  v.  Burch,  7  Ga.  559,  that  an  or- 
der for  sale  of  lands  could  not  be  coliateraliy 
attacked. 

It  is  argued,  however,  that  upon  Erwin'a 
resignation  the  whole  trust  remained  in  Gray 
as  survivor,  and  that  the  ordinary  could  not 
make  a  new  appointment  while  the  office  waa 
not  vacant;  and  section  2514  of  the  Code  ia 
referred  to,  providing  that,  upon  the  revo> 
cation  of  the  letters  of  one  aidministrator,  thta 
trust  remains  in  the  hands  of  the  other.  TImJJ 
well-known 'case  of  Griffith  v.  Frazier,  8* 
Cranch,  9,  is  also  cited  as  in  point,  where  let- 
ters of  administration  were  held  invalid, 
there  being  a  qualified  executor  capable  of 
exercising  the  authority  with  which  he  had 
been  invested  by  the  testator.  But  we  think 
the  position  taken  is  untenable.  Under  the 
Code,  upon  the  death  of  an  administrator, 
where  there  are  more  than  one,  the  right  of 
administration  survives,  (section  2499,)  but 
the  ordinary  may  apparently  grant  letters  to 
others,  (section  2500;)  and  upon  the  revoca- 
tion of  the  letters  of  one  administrator,  where 
there  are  more  than  one,  the  trust  remains 
in  the  hands  of  the  other,  "and  with  him,  as 
to  an  administrator  de  bonis  turn,  the  re- 
moved co-administrator  must  account,"  (sec- 
tion 2514,)  and  his  sureties  are  "liable  for  his 
acts  in  connection  with  his  trust,  up  to  the 
time  of  his  settlement  with  an  administrator 
de  bonis  non  or  the  distributees  of  tlie  es- 
tate," (section  2512.^  When  an  adminis- 
trator resigns,  and  the  resignation  is  al- 
lowed, he  "shall  be  discluirged  from  his  trust 
whenever  he  has  fairly  settled  his  accounts 
with  his  successor,  and  filed  with  the  ordi- 
nary the  receipt  in  full  of  such  successor." 
Section  2610.  This  section  uses  the  singular 
number,  but  undoubtedly  covers  the  case  of 
mord  than  one  administrator.  Paragraph  4 
of  section  4  of  the  Code  reads:  ^TfaQslnn 
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tar  or  plural  number  shall  each  include  the 
other,  unless  expressly  ezduded."  Code 
1882,  p.  8. 

Every  administrator  after  the  first  is  an 
administrator  de  bonis  non  in  fact,  and  it  is 
not  important  it  sliould  so  appear  of  record. 
Steen  v.  Bennett,  24  Vt.  303;  Grande  v. 
Herrerra,  15  Tex.  534;  Moseley's  Adm'r  v. 
Mastin,  87  Ala.  219;  Ex  parte  Maxwell,  Id. 
862.  The  ordinary,  in  accepting  the  resig- 
nation of  Erwin.  treated  the  case  as  he 
would  have  done  if  Erwin's  letters  bad  been 
revoked  by  removal,  and  entered  the  orders 
In  respect  to  Gra^',  as  successor  of  Erwin  and 
Gray,  and  so  administrator  de  bonU  non,  and 
the  new  Iwnd  was  accordingly  conditioned  to 
secure  the  administration  of  the  property 
which  remained  to  be  administered.  It  is 
said  by  counsel  that  prior  to  1854  there  was 
no  provision  in  the  laws  of  Georgia  for  the 
resignation  of  an  administrator,  but  it  would 
^seem  that  if  an  administrator  had  resigned, 
JJand  his  resignation  had  been  accepted,  such 
•  action*on  the  pai't  of  the  ordinary  would 
have  been  held  equivalent  to  a  revocation  of 
his  letters  in  the  exercise  of  tbe  power  of  re- 
moval. Marsh  v.  People,  15  111.  284.  As 
already  stated,  under  the  provisions  of  the 
Georgia  Code,  where  there  are  more  than  one 
administrator,  and  the  letters  of  one  are  re- 
voked, he  must  account  to  his  co-adminis- 
trator "as  to  an  administrator  de  bonis 
non, "  and  as,  in  the  instance  of  tbe  resigna- 
tion of  a  sole  administrator,  he  mustaccount 
to  his  successor,  so  where  there  are  more 
than  one,  he  who  resigns  must  account  to 
his  co-administrator,  as  such  successor,  who 
would  in  effect  in  such  case  be  an  adminis- 
trator de  bonis  non.  Irrespectively  of  stat- 
utory regulation,  an  administrator  de  bonis 
non  could  only  administer  upon  the  assets 
remaining  unadministered,  in  specie;  but 
under  these  provisions  the  retiring  adminis- 
trator must  accuunt  to  his  successor,  and 
such  accounting  is  required  before  discliavge. 
It  is  urged  that,  as  Erwin  applied  only  for 
bis  own  discharge  as  administrator,  and  not 
as  surety  for  Gray,  and  as  the  sureties  made 
no  application  in  their  own  behalf,  the  effect 
of  Erwin's  discharge  was  not  to  release  the 
sureties.  By  section  2509  of  the  Code,  the 
provisions  where  a  surety  on  a  guardian's 
bond  desires  to  be  relieved  as  surety  are  made 
applicable  to  sureties  on  administrators' 
bonds ;  and  by  section  1817  a  mode  is  pro- 
vided for  obtaining  such  relief  on  complaint 
made  by  the  surety  to  the  ordinary,  citation 
to  the  guardian,  hearing,  and  order  of  dis- 
charge. And  in  Dupont  v  Mayo,  56  Ga, 
806,  it  was  held  that,  where  there  was  no 
petition,  citation,  or  hearing,  an  order  ac- 
cepting a  new  bond  already  executed  by  the 
guardian,  and  declaring  a  former  surety  dis- 
charged, could  not  be  sustained.  But  tliose 
sections  apply  to  a  different  state  of  case, 
namely,  where  the  sureties  are  asking  to  be 
relieved  from  liability,  and  not  where  the  ad- 
ministrator himself  is  requesting  leave  to  re- 
tire.   Erwin  proceeded  in  conformity  with 


the  statute  In  such  case  made  and  provided^ 
and,  under  the  orders  of  May  1  and  June  12, 
1876,  ceased  to  be  administrator,  and  was 
discharged  from  further  liability  as  such,  as 
were  the  sureties  who  had  signed  the  bond^ 
of  Erwin  and  Gray.  g 

•  In  Justices,  etc.,  v.  Selman,  6  Ga.  432,  the* 
second  section  of  an  act  of  1812  caine  under 
consideration,  which  read  as  follows:  "Any 
executor,  executrix,  administrator,  adminis- 
tratrix, or  guardian,  whose  residence  maybe 
changed  from  one  county  to  another,  either 
by  the  creation  of  a  new  county,  removal,  or 
otherwise,  shall  have  the  privilege  of  making 
the  annual  returns  required  of  them  by  this 
act,  to  the  court  of  ordinary  of  the  county  itt 
which  they  reside,  by  having  previously  ob- 
tained a  copy  of  all  the  records  concerning^ 
the  estates  for  which  they  are  bound  as  ex- 
ecutors, executrix,  administrators,  adminis- 
tratrix, or  guardians,  and  having  had  the  same 
recorded  in  the  proper  office  in  the  county  in 
which  they  then  reside,  and  having  given 
new  bond  and  security,  as  the  law  directs, 
for  the  performance  of  their  duty."  The 
court  held,  Lumfcin,  J.,  delivering  the 
opinion,  "that  the  mere  taking  of  a  new 
bond  does  not,  necessarily,  release  the  old 
sureties,  and  especially  where  the  new  t)ond 
is  taken  by  authority  of  law,  for  the  purpose- 
of  strengthening  the  existing  securify,"  but 
that,  when  the  second  or  subsequent  bond 
is  given  for  a  new  and  different  undertaking, 
it  operates,  ipso  facto,  as  a  discharge  of  the 
prior  parties,  and  hence  that  when  the  pro- 
visions of  the  act  are  fully  complied  with  the 
sureties  on  the  flrst  bond  are  discharged  front 
all  further  liability  on  account  of  their  prin- 
cipal. 

We  are  of  opinion  that  the  court  erred  in 
rendering  a  decree  against  the  sureties  on 
the  joint  bond  of  Erwin  and  Gray  for  a  dm- 
astavit  committed  after  June  12,  1876. 
Counsel  for  appellees  contend  that  the  sure- 
ties on  this  bond  were  not  discharged  because 
the  service  of  the  petition  and  citation  on 
the  three  minor  heirs,  on  Erwin's  petition  to 
resign,  was  insufficient,  and  guardians  act 
litem  should  have  been  appointed;  that  the 
resignation  was  not  effectual  as  to  them,  and 
therefore  not  as  to  any  of  the  others.  This 
point  was  not  passed  upon  by  the  special 
master  or  the  circuit  court,  nor  was  a  cross- 
bill filed  on  behalf  of  either  of  these  defend- 
ants. They  asked  no  relief  as  against  com- 
plainants, but  afflrmative  relief  against  their  go 
co-defendants,  these  sureties,  and  under  suchg 
circimistances  cross-bills  are  necessary.*  K,» 
however,  cross-bills  were  filed,  as  all  the  de- 
fendants are  citizens  of  Georgia,  and  the  com- 
plainants are  citizens  of  Tennessee,  it  is 
questionable  whether  the  relief  which  com- 
plainants could  not  obtain  on  their  own  case 
could  be  properly  awarded  by  the  circuit 
court,  even  though  it  could  be  successfully 
contended  that  these  particular  defendants 
were  entitled  to  relief  upon  the  ground  sug- 
gested, and  that  their  co-distributees  could 
avail  themselves  of  such  conclusion,  in  re- 
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meet  to  wfalch  we  express  no  opinion,  as 
uese  questions  are  not  before  us  for  decision 
in  the  present  condition  of  tlie  record. 

It  is  assigned  as  error  ttiiit  tiie  court  de- 
creed in  accordance  with  the  special  master's 
report  that  the  discbarge  of  J.  G.  B.  Erwin, 
H.  C.  Erwin,  and  L.  K.  Bamsauer,  because 
their  names  bad  been  improperly  signed  to 
the  joint  bond  of  Erwin  and  Gray,  did  not 
discharge  their  co-sureties;  bat  this  was  not 
urged  on  the  argument.  The  master  pro- 
ceeded upon  the  ground  that  it  was  appel- 
lants' duty  to  see  for  themselves  that  the  sig- 
natures of  their  co-sureties  were  binding  up- 
on them,  if  they  intended  to  rely  upon  their 
being  bound;  and  that  it  was  the  ordinary's 
duty  to  see  that  valid  signatures  were  made 
to  the  bond,  but  not  to  protect  any  one  as 
surety,  and  that  no  fraud,  concealment,  or 
want  of  good  faith  could  be  charged  on  the 
ordinary.  We  do  not  regard  the  overruling 
of  the  exception,  based  as  it  is  on  the  assump- 
tion of  knowledge  on  the  part  of  the  ordinary, 
and  concealment  misleading  the  other  sure- 
ties, as  erroneous.  Dair  v  U.  S.,  16  WaU.  1; 
Lewis  V.  Board,  70  Ga.  486;  Mathls  v.  Mor- 
gan, 72  Ga.  517;  Trustees  v.  Sheik,  119  111. 
579,  8  N.  E.  Bep.  189. 

It  is  further  objected  by  appellants  that 
the  court  erred  in  disallowing  any  commis- 
sions to  Erwin  and  Gray,  and  particularly 
the  commissions  of  $3,433.68  for  distribution 
in  kind.  Upon  a  careful  consideration  of 
the  proofs  in  the  printed  record,  and  the  va- 
rious reports  of  the  special  master  bearing 
upon  this  subject,  we  do  not  find  such  evi- 
dence of  mismanagement  on  the  part  of  Er- 
win and  Gray  as  requires  the  forfeiture  of 
^all  commissions,  and,  without  entering  up- 
•jon  any  discussion  of  the  details,  we  approve 
•  of  the  conclusions  reached  bjrthe  master  in 
bis  first  report,  and  direct  a  modification  of 
the  decree  accordingly,  if,  upon  the  return  of 
the  case  to  the  circuit  court,  it  is  found,  in 
view  of  our  decision  in  respect  to  the  dis- 
cbarge of  Erwin  and  the  sureties  on  the  bond 
of  Erwin  and  Gray,  tliat  Mrs.  liice  is  not  con- 
cluded by  the  accounting  at  the  time  of  such 
-discharge.  Decree  reversed,  and  cause  re- 
manded, with  directions  to  proceed  In  con- 
formity with  this  opinion. 


(131  u.  S.  MS) 

Hawkins  o.  Gi.Eini 
(Uay  18, 1880.) 

1.  COTlFORATtONS  —  StOCE  ASSESSMENTS  —  FOWEB 

or  ConRT  TO  Obdeb. 

A  conrt  of  equity,  at  the  Rult  of  creditors  of  an 
insolventcoriporation  which  has  made  an  assign- 
ment, but  which  by  statute  (Code  Va.  1860,  c.  56, 
I  SO)  Still  exists  asacorporation  for  the  purposes 
of  collecting  debts  and  enf  orcin  g  its  liabilities,  in 
which  suit  the  corporation  and  the  trustees  are 
made  parties  defendant,  may  by  its  decree  direct 
s  stock  assessment  for  the  benefit  of  creditors, 
which  will  bind  stockholders  who  are  not  indi- 
vidually parties  to  the  suit. 

S.  Same— Statute  or  LiMrrATroira. 

In  snob  case,  no  previous  call  having  been  made 
by  the  corporation,  the  statute  of  limitations 


does  not  begin  to  mn  against  the  stockholder's 
liability  on  his  subscription  until  tbe  date  of  the 
decree  ordering  the  assessment. 
8.  Same — Absionment  of  Stock. 

Code  Va.  1S60,  o.  67,  Ut.  18,  i  24,  provldea  that  on 
any  assignment  of  corporate  stook  "the  assignee 
ana  assignor  shall  each  be  liable  for  anr  Install- 
ments which  may  have  accrued,  or  which  may 
thereafter  accrue."  Id.  i  25,  provides  that  "a 
person  in  whose  name  shares  of  stock  stand  on 
the  books  of  a  company  shall  be  deemed  the  own- 
er thereof,  as  regards  the  company. "  A  compa- 
ny's stock  ledger  showed  that  five  oertifloates  of 
SO  shares  each  were  issued  in  Ittfendant's  name. 
He  testified  tliat  he  transferreA  three  of  these 
certificates  to  third  persons,  but  they  failed  to 
have  them  transferred  to  tlieir  own  names  on 
the  books.  Of  the  remaining  100  shares,  he 
transferred  50  to  other  persons,  the  transfer  be- 
ing made  on  the  books.  Held  that,  as  to  cred- 
itors, he  still  remained  the  owner  of  200  shares, 
and  was  properly  assessed  on  260. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  North  Cax- 
olina. 

John  Glenn,  trustee  of  the  National  Ex- 
press &  Transportation  Company,  brought 
an  action  at  law,  November  5,  1883,  against 
William  J.  Hawkins,  in  the  circuit  court  ofs 
the  United  States  for  the  Eastern  district  ofg 
North  Carolina,  alleging*  that  Hawkins,  on* 
or  alx)ut  November  1,  1865,  subscribed  for 
250  shares  of  the  capital  stock  of  that  compa- 
ny, a  body  corporate  of  the  state  of  Yirglnia, 
and  thereby  undertook  and  promised  to  pay 
for  each  and  every  share  so  subscribed  for  by 
said  defendant  the  sum  of  $100,  in  such  in- 
stallments and  at  such  times  as  he  might 
be  lawfully  called  upon  and  required  to  pay 
the  same,  according  to  the  law  under  which 
the  company  was  incorporated;  that  on  the 
20th  day  of  Septomber,  1866,  the  express 
company,  by  its  deed  of  that  date,  assigned 
and  transferred  toHoge,  O'Donnell,  and  Kel- 
ly, for  the  benefit  of  its  creditors,  all  its 
property,  rights,  credits,  and  effects  of  every 
kind,  in  trust  for  the  payment  of  the  debts 
of  said  company;  that  afterwards,  in  a  cer- 
tain cause  instituted  in  the  chancery  court  of 
the  city  of  Richmond,  in  the  state  of  Yir- 
glnia, in  which  the  ofBcial  administrator  of 
W.  W.  Glenn,  deceased,  and  other  persons, 
claiming  to  be  creditors  of  the  express  com- 
pany, were  complainants,  and  said  company, 
Kelly  and  Hoge,  surviving  trustees,  and 
other  persons,  o£Scers  of  said  company,  were 
defendants,  it  was,  on  the  14th  day  of  De- 
cember, 1880,  decreed  that  plaintiff  be,  and 
he  thereby  was,  appointed  trustee  to  exe- 
cute the  trusts  of  the  deed  of  trust  in  the 
room  and  stead  of  the  trustees  originally  cre- 
ated by  said  deed;  and  it  was  further  decreed 
that  a  large  amount  of  the  debts  of  the  ex- 
press company  remained  unpaid,  and  that,  of 
the  sum  of  $100  for  each  and  every  share  of 
the  stock  of  the  company  undertaken  and 
promised  to  be  paid  for  by  the  subscribers 
for  said  stock  and  their  assigns,  the  sum  of 
$80  per  share  had  never  been  called  for  or  re- 
quired to  be  paid  by  the  president  and  direct- 
ors of  said  company,  and  remained  liable  to 
be  called  for  and  required  to  be  paid  by  the  sub- 
scribers for  said  stock  and  their  assigns;  and 
."jitized  by  ^  v_ 
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It  was  farther  decreed  that  It  was  necessary 
and  proper  for  a  call  of  30  per  cent,  to  be  made, 
which  call  and  assessment  was  accordingly 
ordered;  and  that,  by  force  of  his  subscrip- 
tion and  said  call,  the  defendant  was  liable 
to  pay  the  sum  of  1(7,500  on  his  shares  of 
r*  stock,  with  interest.  Hawkins  filed  his  an- 
K  Bwer  January  28,  1884,  in  which  he  said  that 

*  he  subscribed  for  200  of  the  250*8hares  for 
other  persons  than  himself,  and  that  he  was 
not  liable  thereon.  He  denied  that  he  owed 
anything  on  account  of  any  of  said  shares, 
and  averred  that  the  plaintiff  was  not  the 
proper  plaintiff,  and  "that  the  plaintiff's 
cause  of  action  did  not  accrue  within  three 
years  before  the  commencement  of  this  ac- 
tion." 

Upon  the  trial  of  the  cause  the  plain  tiff  ad- 
duced evidence  tending  to  show  that  in 
March,  1861,  a  corporation  had  been  char- 
tered by  the  legislature  of  the  state  of  Yir- 
gnia,  to  be  known  as  the  "Southern  Express 
tmpany,"  but  that  no  organization  was  had 
thereunder;  that  in  1865  it  was  proposed  to 
adopt  the  said  charter  as  the  basis  of  action 
for  the  formation  of  a  new  and  larger  enter- 
prise of  the  same  kind;  that,  accordingly,  in 
November  of  that  year,  subscriptions  having 
been  made  to  the  capital  stock  in  many 
states,  a  provisional  organization  was  effect- 
ed, in  which  the  defendant  Hawkins  was 
named  as  one  of  the  directors,  and  the  busi- 
ness of  the  company  was  commenced  and 
actively  prosecuted;  that  on  the  12th  day  of 
December,  1865,  a  new  and  amended  charter 
was  granted  by  the  legislature  of  Virginia 
for  a  company  to  be  known  as  the  "National 
Express  &  Transportation  (Company,"  the 
defendant  being  named  therein  as  one  of  the 
corporators;  that  the  capital  stock  was  au- 
thorized to  be  05,000,000,  divided  into  shares 
of  $100  each,  of  which  a  part  was  payable  at 
tlie  time  of  subscribing  and  the  balance  as 
called  for  by  the  president  and  directors;  that 
in  January,  1866,  the  provisions  of  the  char- 
ter having  been  complied  with,  the  corpora- 
tion was  duly  organized,  the  defendant  being 
one  of  the  directors;  that  in  September, 
1866,  Iiaving  contracted  many  debts,  and 
finding  itself  much  embarrassed,  it  executed 
a  deed  of  adsignraent,  conveying  and  assign- 
ing in  trust  to  trustees,  for  the  benefit  of  all 
its  creditors,  all  of  its  property,  including 
the  unpaid  subscriptions  to  the  capital  stock, 
of  which  only  20  per  cent,  had  been  called 
for  by  the  president  and  directors;  and  that 
the  trustees  took  possession  of  the  assets 
November  1, 1866,  and  the  business  of  the 
company  ceased.  Plaintiff  further  put  in  ev- 
t«ldence  the  transcript  of  the  record  of  the  pro- 
Seeedings  in  the  chancery  court  of  the  city  of 

•  Eichmond,  referred  to  in  plaintiff's  declara- 
tion, in  which,  upon  a  general  creditors'  bill 
brought  in  1871  against  the  said  company 
and  its  president  and  directors,  and  the  sur- 
viving trustees  In  said  deed  of  assignment, 
the  court  had,  by  a  decree  entered  on  the  14lh 
day  of  December,  1880,  adjudicated  the  in- 
debtedness of  the  said  company  to  require  an 


assessment  of  80  per  cent,  of  the  unpaid  sab- 
scriptions  for  the  payment  of  the  same,  and 
the  necessity  and  propriety  of  an  assessment 
of  30  per  cent,  upon  the  unpaid  subscriptions 
for  the  payment  of  the  said  indebtedness, 
and  the  substitution  of  the  plaintiff  as  trustee 
to  receive  and  collect  the  said  assessment; 
and  then  the  plaintiff  introduced  In  evidence 
the  stock-books  of  said  company,  showing 
the  following  entries  as  to  the'  defendant 
Hawkins: 


K  K  *  egn 
K  K  C  Cptf 


P    4 


III0I 


ooooo 


S8SS8 


ri 


« 
» 
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1 


Transfer  No. 


Certlfloate  No. 


No.  of  shares. 


Requisition  drawn. 


From  whom  trans- 
ferred. 


Certlf.No. 


Na  of  shares. 


iR«auUition  paid. 


The  defendant  lestifled  that  he  subscrilied 
for  250  shares,  under  the  following  cir- 
cumstances That  at  the  instance  of  three- 
other  citizens  of  North  Carolina,  viz.,  E.  P. 
Battle,  J.  M.  Hoge,  and  B.  P.  Williamson, 
he  went  to  Richmond,  in  the  fall  of  1865. 
and  proposed  to  the  parties  superintending 
the  reception  of  subscriptions  to  take  50 
shares  each  for  the  above-named  persons, 
and  100  shares  for  himself,  having  in  con- 
templation other  parties  who  might  wish  to- 
take  50  shares  of  this  100;  that  the  superin- 
tendent suggested  that  it  would  be  more  con- 
venient to  place  his  name  only  upon  the 
books  as  subscriber  for  the  whole  250  shares, 
and  this  was  done,  the  initials  of  the  three- 
persons  being  at  the  same  time  indorsed  as  a- 
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"memorandam  on  the  subscription  paper;  that 
in  January,  1866,  when  the  companj  was 
organized,  be,  being  one  of  the  directors.  In- 
formed the  board  of  directors  of  the  terms  of 
his  subscription  as  above,  and  no  objection 
was  made  thereto;  that  he  instructed  the 
officer  of  the  company  whose  business  it  was 
to  issue  certificates  of  stock  to  issue  five  for 
50  shares  each,  three  of  them  in  the  names  of 
the  above  parties  and  two  to  himself,  and  at 
the  same  time  paid  $250  which  had  been 
assessed  upon  the  250  shares,  $150  of  which 
tae  had  received  from  bis  principals,  but  that 
«e  had  receipted  for  such  certificates  upon 
the  books  of  the  company;  that  shortly  after- 
wards the  five  certificates  were  transmitted 
to  him  in  North  Carolina,  all  five  being  made 
oat  in  bis  name  only;  that  he  did  not  return 
either  of  them  to  the  company,  but  imme- 
diately transferred  each  of  the  three  in  ques- 
tion to  the  party  for  whom  it  was  intended; 
and  that  only  one  of  the  certificates  was  ever 
transferred  upon  the  tracks  of  the  company. 
The  court  instructed  the  jury  to  find  for 
the  plaintiff,  and  the  defendant  excepted. 
The  jury  returned  a  verdict  in  favor  of  plain- 
tiff for  $9,508.75,  "of  which  87,500  is  prin- 
cipal, and  bears  interest  from  June  1, 1885," 
upon  which  judgment  was  rendered  and  a 
writ  of  error  prosecuted  to  this  court. 

The  record  of  the  chancery  court  of  the 
dty  of  Richmond  shows  that  W.  W.  Glenn 
recovered  judgment  in  the  superior  court  of 
Baltimore  city,  against  the  express  company, 
by  default,  June  8, 1869,  which  was  entered 
op  for  $42,501.81,  on  assessment  of  damages, 
June  24,  1870,  and  that,  on  the  4th  day  of 
December,  1871,  Glenn  filed  his  bill  on  bis 
own  behalf  and  that  of  such  other  creditors 
of  the  express  company  as  might  become  par- 
ties to  the  suit,  against  the  express  company, 
its  president  and  directors,  and  the  trustees 
named  in  the  deed  of  trust,  subpoenas  having 
issued  on  the  28th  of  November,  1871,  which 
were  served  on  two  directors  of  the  company. 
The  bill  sets  forth  the  recovery  of  the  judg- 
ment; that  the  trustees  had  collected  little 
or  nothing;  that  the  visible  propei-ty  of  the 
wcompany  had  been  seized  by  creditors  in 
Sevarious  states;  that  only  20  per  cent,  had 
•been  called  for  from 'the  stockholders,  of 
which  the  trustees  had  collected  but  little; 
that  the  validity  and  legal  effect  of  the  deed 
had  been  drawn  In  question  In  the  courts  of 
various  states,  and  the  operations  of  the 
trustees  hindered ;  that  it  would  be  necessary 
to  resort  to  the  remainder  of  the  subscription 
to  pay  the  company's  debts,  and  stockholders 
could  not  be  sued  until  a  call  had  been  made 
by  the  company;  tliat  doubts  had  been  ex- 
pressed whether  the  subscriptions  passed  by 
the  deed;  that  if  they  did,  the  trustees  could 
not  sue  without  a  call;  and  that  equity  de- 
manded that  money  should  be  collected  'by  a 
call  and  assessment  upon  all  the  stockholders. 
The  bill  prayed  for  a  construction  of  the  deed, 
the  appointment  of  a  receiver,  an  account, 
and  the  ascertainment  of  the  amount  neces- 
sary  to  be  assessed  for  the  purpose  of  paying 


the  debts,  etc.,  and  for  general  relief.  Noth- 
ing further  was  done  until  August  4,  1879, 
when  an  amended  and  supplemental  bill  was 
filed,  asking  that  the  trustees  be  removed 
and  a  new  trustee  be  appointed,  and  that  if 
the  company  should  make  no  assessment 
upon  the  stockholders  the  court  might  make 
one.  This  amended  bill  charged  that  nothing 
had  been  done  by  the  company  or  the  trustees 
in  execution  of  the  trust,  or  to  pay  creditors; 
that  the  books  of  the  company  had  been  re. 
tained  by  one  of  the  two  surviving  trustees, 
who  were  non-residents,  the  third  trustee  be- 
ing dead,  etc.  It  does  not  appear  that  process 
was  issued  against  the  company  upon  the 
original  bill,  but  upon  the  amended  and  sup- 
plemental bill  a  subpoena  was  issued  against 
it,  its  officers,  directors,  and  trustees,  and 
this  was  served  upon  two  directors  and  a 
cashier  of  the  company,  and  published  for 
four  weeks  in  a  newspaper  in  the  city  of 
Richmond.  The  surviving  trustees,  Hoge 
and  Kelly,  filed  answers  setting  forth  in  de- 
tail a  variety  of  causes  which  had  operated 
to  delay  and  impede  their  proceedings,  and 
furnished  excuses  for  their  apparent  laches, 
particularly  litigation  in  Maryland  and  New 
York,  in  which  injunctions  were  granted, 
and,  in  one  of  the  suits,  a  receiver  was  ap- 
pointed, to  whom  the  books  and  papers  of 
the  company  were  consigned,  and  when  re- 
turned, on  the  disposition  of  that  case,  aftern 
the  lapse  of  some  years,  they  were  carried  ton 
New  York.*  A  decree  pro  ctmfesao  was* 
taken  against  the  company  in  September, 
1879,  and  an  interlocutory  order  entered  on 
the  6th  of  October  following,  referring  the 
case  to  one  of  the  commissioners  of  the  court 
to  take  an  account  of  the  debts  due  by  the 
company  and  the  priorities  thereof,  and  an 
account  of  its  assets,  etc.,  upon  giving  due 
notice  by  publication,  which  he  did.  The 
commissioner  made  report  ascertaining  the 
total  of  indebtedness,  and  the  wliole  amount  of 
unpaid  stock;  and  he  recommended  an  as- 
sessment of  20  per  cent.  By  a  supplemental 
report  an  increase  of  the  assessment  was  rec- 
ommended, and  a  decree  was  finally  ren- 
dered, December  14,  1880,  sustaining  the 
deed  of  trust,  substituting  John  Glenn  as 
trustee,  holding  that  the  power  to  make  as- 
sessment remained  with  the  company  after 
the  deed  was  executed,  finding  the  amount 
of  the  indebtedness,  and  that  there  was  no 
property  to  pay  the  debts  except  the  80  per 
cent,  unpaid  of  the  capitiil  stock,  and  order- 
ing an  assessment  of  '6^  per  cent.,  payable  to 
Glenn,  trustee,  who  was  thereby  authorized 
to  collect  and  receive  the  same. 

S.  v.  Phillips,  W.  H.  Lamar,  and  J  9. 
Zachry.toi  plaintiff  in  error.  Wilbur  F. 
Boyle  and  John  W.  Dryden  filed  brief  in  be- 
half of  plaintiff  in  error,  by  leave  of  court. 
John  Howard  and  Charles  Marshall,  for 
defendant  in  error.  ^ 

N 

*  Mr.  Chief  Justice  Fuller,  after  stating* 
the  facts  as  above,  delivered  the  opinion  of 
the  court. 
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Counsel  for  plaintiff  in  error  contends  tliat 
tbe  decree  of  the  Richmond  chancery  court 
making  the  call  and  assessment  was  void  as 
against  biro,  because  be  was  not  a  party  to 
the  suit;  that  the  cause  of  action  was  barred 
by  tbe  statute  of  limitations;  that  he  was  not 
responsible  upon  150  shares  of  the  stock;  and 
that  interest  should  not  have  been  allowed 
from  the  date  of  the  call,  but  only  from  the 
time  of  the  filing  of  the  complaint.  The 
jurisdiction  of  the  Richmond  chancery  court 
to  settle  the  construction  of  the  deed  of  trust, 
to  remove  the  original  trustees  and  substitute 
.another,  and  to  ascertain  the  extent  of  the 
pliabilities  and  assets  of  the  corporation,  is  not 

•  denied.  It*is  conceded  that  the  balance  re- 
maining unpaid  on  subscriptions  to  stock  is 
a  trust  fund  for  the  payment  of  corporate 
debts,  and  that  a  judgment  obtained  against 
a  corporation  cannot  be  impeached  except  for 
fraud,  liut  it  is  said  that  a  binding  assess- 
ment cannot  be  levied  without  the  presence 
of  the  stockholders,  or  service  of  process  or 
notice  upon  them. 

Under  the  charter  of  this  company  a  call 
could  only  be  made  by  the  president  and  di- 
rectors, and  was  a  corporate  question  merely, 
and  in  tlie  situation  of  the  company's  affairs 
it  was  a  duty  to  make  it,  failing  the  dis- 
cbarge of  which  by  the  president  and  direct- 
ors, creditors  could  set  the  powers  of  a  court 
of  equity  in  motion  to  accomplish  it.  Exe- 
cuting in  that  repird  a  corporute  function 
for  a  corporate  purpose,  it  is  diflScult  to  see 
upon  what  ground  it  could  be  held  that  the 
court  could  not  order  an  assessment  opera- 
ting upon  stockholders,  who  would  be  bound 
if  the  president  and  directors  had  ordered 
it.  Sued  after  such  an  order  of  court,  the 
defendant  does  not  deny  the  existence  of 
any  one  of  the  facts  upon  which  the  order 
was  made,  but  contends  that  there  has  been 
no  call  as  to  bim,  because  he  was  not  a 
party  to  the  cause  between  creditor  and  cor- 
poration. We  understand  the  rule  to  be 
otherwise,  and  that  the  stockholder  is  bound 
by  a  decree  of  a  court  of  equity  against  the 
corporation  in  enforcement  of  a  corporate 
duty,  although  not  a  party  as  an  individual, 
but  only  through  representation  by  the  com- 
pany. A  stockholder  is  so  far  an  integral 
part  of  the  corporation  that,  in  the  view  of 
the  law,  be  is  privy  to  the  proceedings  touch- 
ing the  body  of  which  he  is  a  member. 
Sanger  v.  Upton,  91  U.  S.  56,  68;  in  which 
case  it  is  also  said:  "It  was  not  necessary 
that  the  stockholders  should  be  before  the 
court  when  it  [the  order]  was  made,  any 
more  than  that  they  should  have  been  there 
when  the  decree  of  bankruptcy  was  pro- 
nounced. That  decree  gave  tbe  jurisdiction 
and  authority  to  make  the  order.  Tbe  plain- 
tiff in  error  could  not,  in  this  action,  ques- 
etion  tbe  validity  of  the  decree;  and  for  the 
S  same  reasons  she  could  not  draw  into  question 

*  tbe  validity  of  the  order.  She  could  not  be 
heard  to  question  either,  except  by  a  separate 
and  direct  proceeding  had  for  that  purpose. " 
Aa  against  creditors,  there  is  no  difference 


between  unpaid  stock  "and  any  other 
which  may  form  a  part  of  the  property  and 
effects  of  the  corporation,"  (Morgan  Co.  t. 
Allen,  103  U.  S.  498,  509;)  and  "the  stock- 
holder has  no  right  to  withhold  the  funds  of 
the  company  upon  the  ground  that  he  was 
not  individually  a  party  to  the  proceedings  in 
which  the  recovery  was  obtained,"  (Glenn 
V.  Williams,  60  Md.  93, 116.)  In  the  last-cited 
case,  which  was  an  action  to  recover  upon 
the  assessment  controverted  here,  the  court 
of  appeals  of  Maryland  passed  upon  the  ques- 
tion now  before  us,  and  held,  in  an  able  opin- 
ion by  Alvey,  J.,  that  the  Richmond  chan- 
cery court  acquired  jurisdiction  over  the 
express  company  and  the  trustee;  that  that 
court  had  power  and  jurisdiction  to  make 
assessments  upon  the  unpaid  sut>3criptions 
to  raise  funds  to  pay  the  corporation's  debts, 
and  its  decree  making  such  assessment  was 
binding  and  effective  "  upon  the  stockholders 
who  were  not  in  their  individual  capacities 
parties  to  the  cause;"  that  Glenn  was  legally 
appointed  trustee;  and  that  the  statute  of 
limitations  began  to  run  only  from  the  time 
the  assessment  was  made  by  the  decree  of 
the  court  in  Virginia,  and  could  form  no  bar 
to  the  right  to  recover  in  the  action.  Sanger 
v.  Upton,  supra,  is  quoted  from,  and  it  is  cor> 
rectly  stated  that  that  decision  "was  made, 
not  in  pursuance  of  any  express  provision  of 
the  bankrupt  law,  but  in  analogy  to  the  pow- 
ers and  procedure  of  a  court  of  equity,  and  to 
meet  the  requirements  and  justice  of  the 
case. "  In  Hambleton  v.  Glenn,  9  S.  E.  Rep. 
129,  the  rejection  by  the  circuit  court  of  Hen- 
rico county,  Va.,  to  which  the  suit  in  tbe  Rich- 
mond chancery  court  had  been  removed,  of  a 
petition  of  certain  stockholders  to  be  made 
parties,  and  for  a  rehearing  of  the  cause, 
came  under  review  in  the  supreme  court  of 
appeals  of  Virginia,  and  that  court,  among 
other  things,  said:  "The  firstquestion  raised 
in  this  court  is  that  the  appellants  are  enti- 
tled to  be  made  parties  to  the  suit  of  Glenn 
V.  National  Express  &  Transportation  Com-n 
pany,  because  the  relief  sought  is  againstg 
tbem.  The  suit  of  Glenn  v.'National  Ex-» 
press  &  Transportation  Company  is  a  cred- 
itor's suit  against  a  corporation,  and,  by  the 
terms  of  its  charter  and  tbe  laws  of  this  state 
applicable  to  said  company,  it  was  lawfully 
sued  as  such  by  its  corporate  name,  and  the 
individual  stockholders  were  not  proper  par- 
ties to  such  a  suit,  the  president  and  directors 
being  by  their  selection  their  representatives 
for  this  purpose.  The  appellants  admit  this 
as  to  any  live  and  going  corporation,  and 
claim  that,  as  the  corporation  is  dead,  by  its 
deed  In  trust  it  assigned  to  trustees  and 
ceased  to  exist;  that  in  a  suit  by  a  creditor, 
or  by  creditors  generally,  the  suit  against  the 
corporation  is  in  fact  one  not  against  the  cor- 
poration, but  against  them  as  stockholders, 
and  they  are  not  represented  by  the  company, 
nor  by  the  trustees.  By  the  law  of  this  state, 
(Code  1873,  c.  66,  §  81,)  •  when  any  corpora- 
tion shall  expire  or  be  dissolved,  or  its  cor- 
porate rights  and  privileges  shall  have  ceased. 
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an  its  works  and  property,  and  debts  due  to 
It,  shall  be  sabject  to  the  payment  of  debts 
due  by  it,  and  then  to  distribution  among  the 
membeia  according  to  their  respective  ktter- 
eats;  and  such  corporation  may  sue  and  be 
sued  as  before,  for  the  purpose  of  collecting 
debts  due  to  it,  prosecuting  rights  under 
previous  contracts  with  it,  and  enforcing  its 
liabilities,  and  distributing  the  proceeds  of 
its  works,  property,  and  debts,  among  those 
entitled  thereto.'  By  which  it  is  provided, 
that,  notwithstanding  its  death,  it  stands, 
for  the  purpose  of  being  sued  by  creditors, 
just  as  it  did  while  lire  and  going,  and  may 
sue  and  be  sued  as  before,  and  that  the  direc- 
tory has  assigned  to  trustees  alters  the  case 
only  so  far  as  to  make  the  trustees  necessary 
parties." 

The  section  quoted  from  the  Code  of  1873 
is  identical  with  section  SO,  c.  56,  Code  1860; 
and  as  the  corporation,  notwithstanding  it 
may  have  ceased  the  prosecution  of  the  ob- 
jects for  which  it  was  organized,  could  still 
proceed  In  the  collection  of  debts,  tiie  en- 
forcement of  liabilities,  and  the  application 
of  its  assets  to  the  payment  of  its  creditors, 

Sail  corporate  powers  essential  to  these  ends 
^  remained  unimpaired.  We  concur  in  the  de- 
•  dsion  to  this  effect  of  the  highesttribunal  of 
the  state  where  the  corporation  dwelt,  in  ref- 
erence to  whose  laws  the  stockholders  con- 
tracted, (Bailroad  Co.  T.  Gebhard,  109  U.  S. 
527, 3  Sup.  Ct.  Bep.  363,)  and  in  whose  courts 
the  creditors  were  obliged  to  seek  the  remedy 
accorded.  Barclay  v.  Talman,  4  Edw.  Ch. 
123;  Bank  v.  Adams,  1  Pars.  £q.  Cms.  534; 
Patterson  v.  Lynde,  112  111.  196.  We  think 
it  cannot  be  doubted  that  a  decree  against  a 
corporation  in  respect  to  corporate  matters, 
snch  as  the  making  of  an  assessment  in  the 
discbarge  of  a  duty  resting  on  the  corpora- 
tion, necessarily  binds  its  members,  in  the 
at>sence  of  fraud,  and  that  this  is  involved  in 
the  contract  created  in  becoming  a  stock- 
bolder.  The  decree  of  the  Bichmond  chan- 
cery court  determined  the  validity  of  the  as- 
aeasment,  and  that  the  lapse  of  time  between 
the  failure  of  the  company  and  the  date  of 
the  decree  did  not  preclude  relief  by  creating 
a  bar  through  statutes  of  limitation  or  the 
application  of  the  doctrine  of  laches.  And 
so  it  has  been  held  in  numerous  cases  re- 
ferred to  In  the  argument.  The  court  may 
have  erred  in  its  conclusions,  but  its  decree 
cannot  l>e  attacked  collaterally,  and,  indeed, 
npon  a  direct  attack,  it  has  already  been  sus- 
tained by  the  Virginia  court  of  appeals. 
Eambleton  v.  Glenn,  snpra.  Some  further 
observations  may  not  inappropriately  be 
added.  Unpaid  subscriptions  are  assets,  but 
bave  frequently  been  treated  by  courts  of  eq- 
uity as  if  impressed  with  a  trust  suh  modo, 
npon  the  view  that,  the  corporation  being  in- 
solvent, the  existence  of  creditors  subjects 
these  liabilities  to  the  rules  applicable  to 
funds  to  be  accounted  for  as  held  in  trust, 
and  that  therefore,  statutes  of  limitation  do 
not  commence  to  run  in  respect  to  them  un- 
til the  retention  of  the  money  has  become  ad- 


verse by  a  refusal  to  pay  open  dae  requisi* 
tion.  But  the  conclusion  as  to  the  statute 
need  not  be  rested  on  that  ground;  for,  al- 
though the  occurrence  of  the  necessity  of  re- 
sorting to  unpaid  stock  may  be  said  to  fix  the 
liability  of  the  subscriber  to  respond,  be  can- 
not be  allowed  to  insist  that  the  amount  re- 
quired to  discharge  him  became  instantly 
payable,  ttiough  unascertained,  and  though^ 
there  was  no  request,  or  its  equivalent,  forn 
payment.  •  And  here  there  was  a  deed  of? 
trust  made  by  the  debtor  corporation  tor  the 
benefit  of  its  creditors,  and  it  has  been  often 
ruled  in  Virginia  that  the  lien  of  such  a 
trust-deed  is  not  barred  by  any  period  short 
of  that  sufiScient  to  raise  a  presumption  of 
payment.  Smith  v.  Bailroad  Co.,  33  Grat. 
617;  Bowiev.PoorSchool,75Va.300;  Ham- 
bleton  V.  Glenn,  9  S.  E.  Bep.  129.  This  deed 
was  not  only  upheld  and  enforced  by  the  de- 
cree of  December  14. 1880,  but  also  the  power 
of  the  substituted  trustee  to  collect  the  assess- 
ment by  suit  in  his  own  name  was  declared 
by  the  court  of  appeals  of  Virginia  in  Lewis' 
Adm'r  V. Glenn,  6  S.  E.  Bep.  866.  See,  also, 
Bikllroad  Co.  v.  Glenn,  28  Md.  287.  By  the 
deed  the  subscriptions,  so  far  as  uncalled  for, 
passed  to  the  trustees,  and  the  creditors  were 
limited  to  the  relief  which  could  be  afforded 
under  it,  while  the  stockholders  could  be  sub- 
jected only  to  equality  of  assessment;  and,  as 
the  trustees  could  not  collect  except  upon 
call,  and  bad  themselves  no  power  to  make 
one,  rendering  resort  to  the  president  and  di- 
rectors necessary,  or,  tailing  their  action, 
then  to  the  courts,  it  is  very  clear  that  the 
statute  of  limitations  could  not  commence  to 
run  until  after  the  call  was  made.  The  rule 
laid  down  in  Scoviil  v.  Thayer,  105  U.  S. 
143, 155,  applies.  In  that  case  it  was  said  by 
Mr.  Justice  Woods,  speaking  for  the  court: 
"There  was  no  obligation  resting  on  the 
stockholder  to  pay  at  all  until  some  author- 
ized demand  in  behalf  of  creditors  was  made 
for  payment.  The  defendant  owed  the  cred- 
itors nothing,  and  he  owed  the  company 
nothing,  save  such  unpaid  portion  of  his 
stock  as  might  be  necessary  to  satisfy  the 
claims  of  the  creditors.  Upon  the  bank- 
ruptcy of  the  company,  his  obligation  was  to 
pay  to  the  assignees,  upon  demand,  such  an 
amount  upon  his  unpaid  stock  as  would  be 
sufficient,  with  the  other  assets  of  the  com- 
pany, to  pay  its  debts.  He  was  under  no  ob- 
ligation to  pay  any  more,  and  he  was  under 
no  obligation  to  pay  anything  until  the 
amount  necessary  for  him  to  pay  was  at  least 
approximately  ascertained.  Until  then  Iiis 
obligation  to  pay  did  not  become  complete." 
And  it  was  lield  "that  when  stock  is  sub-n 
scribed  to  be  paid*upon  call  of  the  company,? 
and  the  company  refuses  or  neglects  to  make 
the  call,  a  court  of  equity  may  itself  make 
the  call,  if  the  interests  of  the  creditors  re- 
quire it.  The  court  will  do  what  it  is  the 
duty  of  the  company  to  do.  But,  under  such 
circumstances,  before  there  is  any  obligation 
upon  the  stockholder  to  pay  without  an  as- 
sessment and  < 


I  call  of  the  company,  there  mustt 
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be  some  order  of  a  eoart  of  competent  Juris- 
dietion,  or,  at  the  rery  least,  some  author- 
ized demand  upon  him  for  payment;  and  it 
is  clear  the  statute  of  limitations  does  not 
begin  to  run  In  his  favor  until  such  order  or 
demand."  Constituting,  as  unpaid  subscrip- 
tions do,  a  fund  for  the  pityment  of  corporate 
debts,  when  a  creditor  has  exhausted  his  le- 
gal remedies  against  the  corporation  which 
falls  to  malse  an  assessment,  he  may,  by  bill 
in  equity  or  other  appropriate  means,  subject 
such  subscriptions  to  the  satisfaction  of  bis 
Judgment,  and  the  stockholder  cannot  then 
object  that  no  call  has  been  made.  As  be- 
tween creditor  and  stockholder,  "it  would 
seem  to  be  singular  If  tlie  stockholders  could 
protect  themselves  from  paying  what  they 
owe  by  setting  up  the  default  of  tliel  r  agents. " 
Hatch  V.  Dana,  101  U.  S.  205,  214.  The 
condition  that  a  call  shall  be  made  is,  under 
snch  circumstances,  as  Mr.  Justice  Brad- 
let  remarks  in  Be  Iron  Works,  20  Fed.  Bep. 
674, 681,  "but  a  spider's  web,  which  the  first 
breath  of  the  law  blows  away."  And  as  be- 
tween the  stockholder  and  the  corporation ,  It 
does  not  lie  in  the  mouth  of  the  stockholder 
to  say.  In  response  to  the  attempt  to  collect 
his  subscription  for  the  payment  of  creditors, 
that  the  claim  is  barred  because  the  company 
did  not  discharge  its  corporate  duty  in  respect 
to  its  creditors  earlier.  County  of  Morgan 
T.Allen,  108  U.  S.  498.  These  considera- 
tions dispose  of  the  alleged  error  in  not  sus- 
taining the  defense  of  the  statutory  bar. 

By  section  26,  c.  57,  tit.  18,  ("Chartered 
Companies,")  Code  Ya.  1873,  p.  551,  it  is  pro- 
Tided  that  "no  stock  shall  be  assigned  on  the 
books,  without  the  consent  of  the  company, 
until  all  the  money  which  has  become  payable 
nthereon  shall  have  been  paid ;  and  on  any  as- 
§  slgnment  the  assignee  and  assignor  shall  each 
•  be  liable  for  any  installments  which  maj*have 
accrued,  or  which  may  thereafter  accrue,  and 
may  be  pro<!eeded  against  in  the  manner  be- 
fore provided."  And  this  was  the  provision  of 
Code  1860,  c.  57,  tit.  18,  §  24 ;  and  in  Hamble- 
ton  v.  Glenn,  supra,  it  was  held  "that  under 
that  section  the  assignee  and  assignor  are  lia- 
ble for  any  installment  which  may  have  ac- 
crued or  which  may  thereafter  accrue, "  and  to 
the  same  effect  is  McKim  v.  Glenn,  66  Md. 
479,  8  Atl.  liep.  130.  Defendant  claims  that 
of  the  250  shares  for  which  he  subscribed  he 
took  150  shares  for  three  other  persons.  The 
stock  ledger  shows  that  five  certificates  of  50 
shares  each  were  sent  to  defendant,  made  out 
in  his  name;  and  it  appears  from  his  evi- 
dence that  he  transferred  three  certificates  for 
50  shares  each  to  Hoge,  Battle,  and  William- 
son, though  they  failed  to  have  them  trans- 
ferred to  their  own  names  on  the  boolcs  of  the 
company.  Of  the  remaining  100  shares,  de- 
fendant retained  50,  and  transferred  the  other 
50  to  five  other  persons  whom  he  had  antici- 
pated, when  he  subscribed,  might  take  them. 
So  far  as  appears  from  the  stock  register,  the 
defendant  remained  the  original  owner  of 
200  shares  and  the  assignor  of  50.  and  no 
error  Is  assigned  as  to  this  50.    Section  25, 


c.  57,  tit.  18,  Code  Ya.  1860,  is  as  follows; 
"A  person  In  whose  name  shares  of  stock 
stand  on  the  books  of  a  company  shall  be 
deemed  the  owner  thereof,  as  regards  the 
company."  Code  1873,  tit.  18,  c.  57,  §  27. 
So  far  as  creditors  were  concerned,  Hawkins 
remained  a  shareholder  as  to  the  200  shares. 
Pullman  v  Upton,  96  U.  S.  328;  Bichmond 
V.  Irons.  121  U.  S.  27,  7  Sup.  Ct.  Bep.  788; 
Upton  V.  Tribllcock,  91  U.  8.  45.  The 
judgment  of  the  circuit  court  cannot  be  dis- 
turbed because  the  defendant  was  held  liable 
on  250  shares. 

It  is  also  objected  that  interest  upon  the 
amount  called  should  have  been  allowed  from 
the  date  of  the  commencement  of  the  suit, 
and  not  from  the  date  of  the  decree;  but  the 
difficulty  with  this  contention  is  that  there 
was  no  motion  for  a  new  trial  in  the  caaeJK 
The  court,  so  far  as  appears,  gave* no  in-f 
struction  on  the  subject  of  the  amount  of  the 
Interest,  and  the  exception  to  the  instruction 
to  find  for  the  plaintiff  does  not  question  the 
amount  found  by  the  jury.  The  Code  of 
Ylrginia  of  1860  provides:  "If  the  money 
which  any  stockholder  has  to  pay  upon  his 
shares  be  not  paid  as  required  by  the  presi- 
dent and  directors,  the  same,  with  interest 
thereon,  may  be  recovered  by  warrant,  action, 
or  motion  as  aforesaid."  Code  1860,  tit.  18, 
c.  57,  §  21;  Code  1873,  tit.  18,  c.  57.  §  23. 
Interest  would,  therefore,  seem  chargeable 
from  the  date  of  the  call.  The  judgment  of 
the  circuit  court  is  affirmed 

~"^~~  (lu  o.  8.  m) 

COBNELT  V.  MABOKWAUD.' 
(May  18, 1889.) 

1.  Patents  fob  iNVBirriONa— iNFBnroEiasirr 
— Dauaoes. 

The  sum  for  which  an  owner  of  a  patent  has 
settled  actions  against  each  of  10  InfrlnKers  Is 
not  a  standard  by  which  to  measure  the  dam- 
ages In  an  action  against  another  Infringer,  as 
the  acceptance  of  such  sums  does  not  amount 
to  a  price  aa  for  a  ifixed  royalty. 

2.  Sakk. 

Where,  on  an  accounting  for  snoh  infringe 
ment,  it  appears  that  the  complainant  has  gradn- 
ally  reduced  the  prices  of  ms  patented  article 
from  the  time  his  sales  oommenoed  down  to  the 
time  defendant  began  to  compete,  and  that  the 
reduction  continued  after  defendant  was  an- 
joined,  the  reduction  of  prices  alleged  to  remit 
from  the  oompetition  of  defendant  la  oonjeot- 
ural,  and  damages  therefor  cannot  be  aUowed. 
8.  Bakb. 

Complainant  having  given  no  evidenoe  M  to 
the  cost  of  his  machines,  or  what  hia  proflta 
would  have  been,  there  is  nothing  from  whixdi 
his  loss  of  profits  can  be  computed. 

Appeal  from  the  Circuit  Court  of  the 
.United  States  for  the  Southern  District  of 
New  York. 

B,  P.  Lee,  for  appellant.  W,  A.  Gounm, 
for  appellee. 

Blatchford,  J.  *  This  is  a  suit  in  equity' 
brought  by  Bmile  Comely  against  Freeman 
D.  Marckwald,  for  the  alleged  infringement 
of  letters  patent  No.  83,910,  granted  to  Cor- 
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nelfi  ts  assignee  of  Antoine  Bonnaz,  the  In- 
Tentor,  for  an  "improvement  in  sewing-ma- 
chine for  embroidering."  There  was  an 
interlocutory  decree  for  the  plaintiff,  estab- 
lishing the  validity  of  the  patent  and  its  in- 
fringement, and  onlering  a  reference  to  a 
master  to  take  an  account  of  profits  and  dam- 
ages. The  master  reported  that  the  defend- 
ant had  made  a  proBt  of  8142.92,  by  the  sale 
of  26  infringing  machines,  and  that  he  was 
not  a  willful  and  deliberate  infringer.  As  to 
damages,  lie  reported  that  the  plaintiff  liad 
instituted  10  suits  against  other  infringers  on 
the  patent,  all  of  which  with  one  exception, 
were  settled  on  the  basis  of  850  for  each  in- 
fringing machine;  that  the  plaintiff  claimed 
that  that  afforded  a  proper  measure  of  dam- 
ages, on  the  basis  of  an  established  license 
fee;  that  there  was  a  deviation  in  one  in- 
stance, because,  as  was  stated  by  a  witness, 
the  case  presented  "circumstances  of  excep- 
tional hardship,"  but  what  tbecircumstHnces 
were  did  not  appear;  that  it  did  not  appear 
that  licenses  were  issued  to  any  one  other 
than  in  the  settlement  of  a  suit,  or  that  the 
plaintiff  had  adopted  the  sum  of  850  as  a  sum 
on  the  payment  of  which  he  was  prepared  to 
grant  a  license  to  any  and  all  wlio  wished  to 
nse  the  invention;  and  that  the  facts  did  not 
warrant  the  measurement  of  the  damages  by 
a  fixed  and  established  license  fee.  The  master 
also  reported  that  the  plaintiff  claimed  that 
he  had  been  forced  to  lower  his  prices  to  com- 
pete with  the  defendant ;  that  the  evidence  did 
not  show  that  any  reduction  in  prices  by  the 
plaintiff  was  solely  due  to  the  acts  of  the  de- 
fendant, or  to  what  extent  it  was  due  to  such 
acts;  that,  as  to  damage  to  the  plaintiff  from 
the  loss  of  the  sale  of  machines  which  the  de- 
scendant had  sold,  it  did  not  appear  wliat  prof- 
nits  the  plaintiff  made  on  bis  machines,  or 
'  what  it  cost  to  make*them ;  and  that,  there- 
fore, such  damage  could  not  be  computed,  and 
conld  not  be  reported  as  exceeding  the  nom- 
inal sum  of  six  cents.  The  plaintiff  excepted 
to  the  report,  and,  on  a  hearing,  the  court 
made  a  decree,  (23  Blatchf .  168. 82  Fed  Bep. 
292,)  overruling  the  exceptions,  and  conflrm- 
ing  the  report,  and  awarding  to  the  plaintiff 
the  8142.92,  with  interest  and  costs,  except 
the  costs  on  the  accounting  subsequent  to 
the  master's  draft  report,  and  the  costs  on 
the  exceptions,  which  two  items  of  costs  it 
awarded  to  the  defendant.  The  plaintiff  has 
appealed  from  so  much  of  the  decree  as 
awards  to  him  no  damages  beyond  the  six 
cents.  The  circuit  court,  in  its  opinion,  held 
that  evidence  of  payments  made  for  infringe- 
mentB  was  incompetent  to  establish  a  prico 
as  for  a  flxed  royalty:  that,  as  to  loss  by  the 
plaintiff  from  the  diversion  of  sales,  he  had 
failed  to  give  any  evidence  showing  the  cost 
of  his  machines,'  or  what  his  profits  would 
have  beeh;  tiiat,  as  tliere  was  no  basis  for  a 
computation  of  the  loss  of  profits,  the  deter- 
mination of  the  master  was  correct;  and 
that  his  conclusion  was  proper  as  to  the  al- 
leged loss  of  the  plaintiff  by  reason  of  the 
enforced  reduction  of  bis  prices.    We  con- 


cur in  these  views.  As  to  the  question  ot 
an  established  license  fee,  the  case  is  gov- 
erned bv  the  recent  decision  of  this  court  in 
Bude  v.'Westcott,  130  U.  S.  152,  ante  463, 
where  it  was  held  that  the  payment  of  a  sum 
in  seltlemeat  of  a  claim  for  an  alleged  in- 
fringement of  a  patent  "cannot  be  taken  as  a 
standard  to  measure  the  value  of  the  im- 
provements patented,  in  determining  the 
damages  sustained  by  the  owner  of  the  pat- 
ent in  other  cases  of  infringement."  Decree 
affirmed. 


(131  u.  s.  Ul) 

CiTT  OF  New  Obleans  v.  Christmas  at  al,^ 
(Kay  18, 18S9.) 

1.  HbSNB  PbOFITS  AXD  IltFBOVBMENTB — T.Tinit.lTT 
OF  DiSBBISOB. 

It  is  the  role  in  Louisiana  that  the  llablll^  of 
a  disseisor  to  aooount  for  rents  aod  revenaea 
must  be  restricted  to  the  time  he  was  in  posses- 
sion, the  rule  of  the  civil  law  to  tlie  oontruy 
never  having  been  adopted  there,  and  he  cannot 
be  held  primarily  liable  for  rents  accruing  dar- 
ing the  possession  of  Ids  grantee. 

2.  Suia— SuBRooATioN— Or  Uwnbb  to  Riohtb  or 

DiSSBISOB'S  Okakteb. 

But  where  the  owner  has  sued  the  grantee, 
and  obtained  judgment  against  him,  oi  which 
suit  the  disseisor  was  sufficiently  notified  to 
bind  him  as  guarantor,  eqnitj  will  subro^ta  the 
owner  to  the  rights  of  the  grantee  against  tba 
disseisor  on  his  warranty,  the  sot  of  sale  con- 
taining an  express  agreement  of  guaranty,  with 
right  of  subrogation,  and  the  law  of  Louisiana 
t>eing  that  the  person  evicted  may  reoover  from 
his  warrantor,  not  only  the  price,  but  the  rents 
and  revenues,  for  whioh  he  U  bound  to  respond 
to  the  true  owner. 
8.  Samb— Crviir'LAW  Bulb. 

But,  if  the  action  against  the  disseisor  cannot 
be  maintained  on  purely  equitable  grounds,  it 
can  be,  In  Louisiana,  under  the  rule  of  the  dvll 
law  that  creditors  may  exercise  all  the  right* 
and  actions  of  their  debtor,  exoept  those  that  are 
exclusively  attached  to  the  person. 
i.  Bams— Ueasubb  or— Unimpbovbd  Fbopbbtt. 

Where  the  bad  faith  of  the  possessor  is  tech- 
nical merely,  and  the  opposition  to  the  real  own- 
er's title  has  been  made  in  good  faith,  and  Vb» 
property  is  an  unimproved  waste  from  which  no 
i-evenue  was  obtained,  nor  could  have  been  ob- 
tained, in  its  unimproved  state,  it  is  improper  to 
charge  the  possessor  with  the  rents  and  reve- 
nues which  he  ought  to  have  obtained,  based  upon 
what  was  obtained  by  other  persons  from  un^ 
proved  property.  The  possessor  was  under  no 
obligations  to  change  the  condition  of  the  prop- 
erty. 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana. 

Henry  C.  Miller  and  /.  R.  Beckwlth,  for 
appellant.  Alfred  Goldthwaite,  Thos.  J, 
Semmea  and  John  A,  Campbell,  for  Gaines* 
heirs.  Wm.  Reed  Mills,  by  leave  of  court, 
for  appellees. 

Bbadlet,  J.  This  is  a  bill  filed  by  Myra 
Clark  Gaines  against  the  city  of  New  Or- 
leans to  recover  the  amount,  with  interest, 
of  the  fruits,  revenues,  and  value  for  use  of 
certain  lands  in  the  city  of  New  Orleans, 
containing  about  135  arpents,  which  the 
complainant  had  recovered  from  various  per- 


^Beversing  17  Fed.  Rep.  10. 
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*son8  dalming  title 'nnder  the  <Aty.  The 
charge  la  that  the  city  is  liable  as  grantor  of 
the  land,  as  well  as  guarantor  of  the  title,  and 
ought  to  respond  for  all  the  rents  and  reve- 
nues of  the  property  actually  received  by  it- 
self or  Its  grantees,  or  which  might  have 
been  received  by  a  judicious  and  provident 
use  of  the  property.  The  bill  was  filed  Au- 
gust 7,  1879,  and  on  the  5th  of  May,  1883,  a 
decree  was  rendered  in  favor  of  the  com- 
plainant for  the  sum  of  $1,925,667.83,  with 
interest  on  $950,110  from  January  10, 1881. 
From  that  decree  the  present  appeal  Is  taken. 
A  brief  outline  of  the  history  of  this  liti- 
gation will  conduce  to  a  better  understand- 
ing of  the  case.  Daniel  Clark,  a  prominent 
citizen  of  New  Orleans,  of  large  wealth  and 
possessions,  died  there  on  the  16th  of  Au- 
gust, 1813,  without  leaving  any  known  heirs 
at  law  nearer  than  his  mother,  who  was  re- 
Biding  at  Gennantown,  near  Fliiladclphia. 
A  will  was  found  among  his  papers,  sealed 
up  in  a  package  bearing  the  following  in- 
scription in  his  own  hand:  "This  is  my  olo- 
graphic will.  New  Orleans,  20th  May,  1811. 
[Signed]  Daniel  Clark."  The  will  was 
short,  containing  only  the  following  words, 
to-wit:  "In  the  name  of  God,  I,  Daniel 
Clarlc.  of  New  Orleans,  do  make  this  my  last 
will  and  testament:  Imprimis.  I  order 
that  all  my  just  debts  be  paid.  Stoond.  I 
leave  and  bequeath  unto  my  mother,  Mary 
Clark,  now  of  Germantown,  in  the  state  of 
Pennsylvania,  all  the  estate,  whether  real  or 
personal,  which  I  may  die  possessed  of. 
Third.  I  hereby  nominate  my  friends  Rich- 
ard Relf  and  Beverly  Chew  my  executors, 
vith  power  to  settle  everything  relating  to 
myestatei  [Signed]  Daniel  Clark."  This 
will  was  duly  admitted  to  probate,  and  let- 
ters testamentary  were  granted  to  the  execu- 
tors named  therein.  The  executors  proceed- 
ed to  take  possession  of  the  estate,  and  dis- 
posed of  a  large  part  of  it.  There  were  some 
outlying  lands  in  the  suburbs  of  the  city, 
bordering  on  St.  John's  bayou,  that  were  not 
disposed  of  until  1821;  among  others  the 
lands  now  in  controversy.  Relf  and  Chew, 
besides  being  executors  of  Clark's  will,  held 

(,a  power  of  attorney  from  Mary  Clark,  his 

•  mother,  dated  October  1,  1813,  by  which, 

•  styling'herself  to  be  heir,  devisee,  and  lega- 
tee of  Daniel  Clark,  she  appointed  them, 
(Self  and  Chew,)  naming  them  as  merchants 
of  New  Orleans,  and  executors  of  the  will  of 
Daniel  Clark,  jointly  and  severally,  as  her 
lawful  attorneys,  for  her  and  in  her  behalf, 
to  take  possession  of  the  real  and  personal  es- 
tate of  Clark;  to  manage,  sell,  let,  occupy, 
and  sue  for  the  same,  or  any  part  thereof;  to 
collect  moneys,  debts,  and  efCects  belonging 
to  her  as  sole  legatee,  devisee,  or  heir  at  law 
of  said  Clark;  to  make  all  necessary  and 
proper  acts  and  deeds  for  conveying  any  of 
the  property,  and  generally  to  do  everything 
that  she  could  do  in  the  premises.  This 
power  was  deposited  of  record  with  John 
Lynd,  a  notary  public  of  New  Orleans,  on 
the  22d  of  April,  1817.    By  an  act  of  sale 


dated  SOth  of  October,  1821,  Belf  and  Chew, 
in  the  name  of  Mary  Clark,  and  by  virtue  of 
said  power  of  attorney,  after  having  put  up 
the  property  at  auction,  sold  and  conveyed  to 
one  Evariste  Blanc,  ti)e  highest  bidder,  for 
the  sum  of  $4,760,  a  piece  of  land  described 
.IS  situated  on  the  Bayou  St.  John,  contain- 
ing about  135  superficial  arpents,  (equal  to 
114  acres,)  adjoining  the  road  of  the  Navi- 
gation or  Carondelet  canal,  the  lands  of  E. 
Cauchoit,  the  Broad  street  and  Bellechasse 
street,  etc.,  in  conformity  with  a  plan  drawn 
by  Joseph  Pili6,  city  surveyor,  on  the  20th  of 
August,  1821;  and  they  subrogated  the  pur- 
chaser to  all  the  rights  of  property  that  Maiy 
Clark  had  in  the  land,  with  right  of  seiaia  in 
the  same. 

On  the  26th  day  of  September,  1834,  Eva- 
riste Blanc  sold  and  conveyed  the  same  and 
other  adjoining  lands,  amounting  in  all  to 
240  arpents,  (equal  to  nearly  203  acres,)  to  the 
city  of  New  Orleans  for  the  sum  of  $45,000, 
making  the  cost  of  the  property  In  question 
about  $25,000.  This  purchase  was  made  by 
the  city  for  the  purpose  of  controlling  the 
laying  out  of  the  streets  and  other  public  im- 
provements in  that  district,  in  conformity 
with  the  general  plan  of  the  city,  and  more 
for  the  public  advantage.  No  one  at  that 
time  had  any  serious  question  about  the  va- 
lidity of  the  title.  Mrs.  Gaines,  then  Mrs. 
Whitney,  it  is  true,  had,  with  her  boaband, 
in  June  preceding,  filed  a  petition  In  the  pro- 
bate court  in  a  pending  proceeding  on  the* 
part  of  a  creditor  of  Daniel  Clark,  claiming^ 
to  be  his*daughter  and  heir,  and  Relf  had* 
been  cited  to  answer  it;  but  it  was  regarded 
as  a  visionary  claim,  and  made  no  public  im- 
pression. The  city  reserved  four  or  five 
blocks  of  this  purchase  for  public  purposes, 
(the  erection  of  drainage  works,  etc.,)  and  in 
March,  1837,  sold  off  most  of  the  t)aIanoe  in 
building  lots.  This  happened  at  a  time  when 
real  estate  in  New  Orleans  had  sadden!/ 
risen  to  the  most  inflated  and  flctttioas  prices. 
The  real  estate  craze,  indeed,  bad  infected 
large  portions  of  the  country.  Tliese  sales 
were  afterwards  mostly  annulled  for  defects 
of  title,  or  never  carried  out,  and  It  would 
probably  have  been  impossible  for  the  pn> 
chasers  to  have  responded  for  the  extraTagant 
prices  agreed  to  be  paid.  In  some  cases  tliey 
were  six  or  seven  times  the  normal  value  of 
the  property.  According  to  the  prooft  wr- 
bal  of  the  auctioneers,  the  adjudications 
amounted  to  the  enormous  sum  of  over  $600,- 
000,  and  the  sales  of  the  lots  and  squares  in- 
volved in  the  present  case  amounted  to  $553,- 
460;  but,  as  before  remarked,  the  wbola 
transaction,  except  with  regard  to  a  few  par- 
cels, fell  through,  and  the  property  came 
back  into  the  city's  hands.  Yet  the  amount 
of  these  sales  forms  the  basis  of  the  exceed- 
ingly large  decree  in  this  case.  The  same 
property,  afterwards,  about  1848,  was  again 
put  up  at  auction,  and  the  property  now  in 
question  brought  only  about  $100,000,  in- 
cluding some  of  the  original  sales  not  an- 
nulled,— being  less  than  one-fifth  of  the  nom- 
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insi  amonnts  bid  at  the  first  sale.  This  prop- 
erty afterwards,  by  a  long  process  of  litiga- 
tion, was  recovered  by  Mrs.  Gaines  as  the 
heir  and  devisee  of  Daniel  Clark  under  a  late 
dtecovered  will,  and  the  tenants  were  ousted, 
and  this  suit  was  brought,  as  before  stated, 
to  recover  from  the  city  the  entire  rents  and 
revenues  of  the  property  from  the  time  of  its 
purchase  from  Evarlste  Blanc.  The  decree 
in  the  case,  where  there  was  no  proof  of 
actual  rents  and  revenues  received  by  the 
city  or  its  grantees,  (as  was  the  case  wher- 
ever, and  as  long  as,  the  particular  property 
was  unimproved,)  cliarges  the  city  5  per 
cent,  per  annum  on  the  amount  of  the  sales 
IS  of  1837,  from  that  time  to  the  date  of  the  de- 
S  oree,  (46  years, )  and  interest  on  that  yearly  at 
*  6  per  cent,  from  the  time  it  accrued.'making 
the  amount  of  revenues  in  many  cases  more 
than  400  per  cent,  of  the  said  sales.  In  this 
way  the  amount  of  rents  and  revenues  on 
unimproved  property,  with  the  interest  there- 
on to  the  10th  of  January,  1881,  is  figured 
up  at  61,348,959.91;  in  addition  to  which  the 
decree  awards  the  complainant  the  sum  of 
#576,707.92  for  the  revenues  of  the  improved 
property,  while  in  the  hands  of  grantees  of 
the  city;  making  a  total  decree  of  $1,925,- 
667.83,  with  interest  to  accrue  from  January 
10,  1881,  on  the  sum  of  $950,110  (the  as- 
sumed principal)  until  paid.  The  master 
bad  allowed  but  70  per  cent,  of  the  amount 
of  the  sales  of  1837  as  the  basis  of  calcula- 
tion, but  the  court  In  its  final  decree  deemed 
it  proper  to  add  on  the  other  SO  per  cent. 

The  connection  of  Mrs.  Gaines  with  this 
property  arose  as  follows:  In  the  early  part 
of  uie  present  century  one  Samuel  B.  Davis, 
generally  known  as  Col.  Davis,  resided  in 
New  Orleans,  and  in  1812  removed  to  Fhila- 
delpbis,  and  afterwards  to  Wilmington  in 
tbe  state  of  Delaware.  In  the  war  of  1812 
be  had  some  command  in  the  defense  of  the 
Delaware  coast.  One  of  the  members  of  his 
family  was  a  young  girl,  named  Myra,  who 
passed  as  his  daughter;  but  some  of  Daniel 
Clark's  intimate  frlends.including  Col.  Davis, 
were  aware  that  the  girl  was  acknowledged 
by  Clark  to  be  his  daughter, — natural  daugh- 
ter, as  generally  supposed.  She  had  been 
born  in  New  Orleans  in  1805  or  1806.  and 
placed  in  Davis'  family,  who  was  an  inti- 
mate friend  of  Clark.  Her  mother  was  nee 
Zollme  Carriere,  but  at  the  time  of  the  child's 
birth  was  called  Madame  Des  Grange,  hav- 
ing been  married  to  a  man  of  that  name.  In 
1802  she  had  had  a  previous  child  by  Clark, 
named  Caroline,  who  was  born  in  Phila- 
delphia, and  educated  there  and  in  Trenton, 
at  Clark's  expense,  his  partner  and  agent  in 
Philadelphia,  Mr.  Daniel  W.  Coxe,  having 
charge  uf  her.  This  daughter  afterwards 
married  a  man  by  the  name  of  Barnes.  After 
the  birth  of  her  first  daughter,  Zulime,  or 
Madame  Des  Grange,  returned  to  New  Or- 
leans, and  Myra  was  born  there.  This  child 
was  taken  into  the  family  of  Col.  Davis,  as 
before  stated,  and  passed  as  his  daughter. 
On  tbe  13th  of  September,  1832,  she  was 


e 
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married  to  Mr.  William  *WaIIace  Whitney  at^ 
Delamore  Place,  state  of  Delaware,  (Col. 
Davis'  residence,)  as  the  daughter  of  Col. 
Davis.!  Mr.  Whitney  having  died  in  1837, 
she  afterwards,  in  1839,  married  General 
Edmund  P  Gaines.  She  always  asserted 
tliat,  up  to  the  time  of  her  marrhige  to  Whit- 
ney, she  was  wholly  ignorant  of  her  true 
paternity.  Her  claim  to  be  entitled  to  the 
property  of  Daniel  Clark  rests  on  two 
grounds:  First,  that  she  was  his  legitimate 
daughter;  aeeond,  that  he  made  a  will  shortly 
before  his  death  in  1813,  (which,  however, 
was  lost  or  destroyed,)  in  which  be  declared 
her  to  be  his  legitimate  daughter,  and  be- 
queathed to  her  all  his  estate,  subject  to  the 
payment  of  certain  legacies.  The  first  (daim 
— that  she  was  tbe  legitimate  daughter  of 
Daniel  Clark — was  based  on  tbe  allegation 
that  he  was  married  to  her  mother,  Zulime 
Carriere,  or  Madame  Des  Grange,  at  Phila- 
delphia, in  1802  or  1803.  This  supposed 
marriage  is  testified  to  by  Zulime's  sister, 
Madame  Despau,  who  says  that  Mr.  Clark  de- 
sired it  to  be  kept  secret,  because  Zulime's 
husband,  Des  Grange,  was  still  living.  This 
was  true;  but  against  that  it  is  alleged  that 
he  (Des  Grange)  had  another  wife  living 
when  he  married  Zulime,  so  that  his  mar- 
riage with  her  was  void.  Proceedings  were 
undertaken  in  the  ecclesiastical  court,  at  New 
Orleans,  in  September,  1802,  to  convict  Des 
Grange  of  bigamy,  but  they  failed,  and  he 
was  discharged.  The  validity  of  Zulime's 
marriage  to  Clark,  therefore,  in  the  last  of 
1802,  or  beginning  of  1803,  (if  they  were 
married,)  depend^  on  the  fact  of  Des 
Grange  being  a  married  man  when  be  mar- 
ried Zulime,  which  was  in  1794.  On  this 
point  considerable  evidence  of  a  conflicting 
character  was  taken.  Meantime  Daniel  Clark, 
in  1806  or  1807,  paid  his  addresses  to  a  Miss 
Caton,  of  Baltimore,  and  in  August,  1808, 
Zulime  married  a  Dr.  Gardette,  of  Phila- 
delphia; proceedings,  both,  which  seemed  to 
many  persons  inconsistent  with  the  marrlagSv^ 
of  Clark  and  Zulime  in  1803.  Her  sister's^ 
explaDalion,*however,  was  that  Zulime  was* 
indignant  that  Clark  delayed  to  acknowledge 
her,  and  that  he  paid  his  addresses  to  another 
lady.  This  is  the  general  result  of  the  alle- 
gation of  Zulime's  marriage  with  Daniel 
Clark.  It  is  clear  from  the  evidence  of  some 
of  his  confidential  business  friends  that  they 
gave  it  no  credence.  But  a  majority  of  this 
court,  in  Gaines  v  Ilennen,  24  How.  653, 
and  Gaines  v.  New  Orleans,  6  Wall.  642, 
were  satisfied  from  the  evidence  that  they 
mere  married  in  1802  or  1803,  and  tliat  Zu- 
lime was  free  to  marry  at  the  time.  Of 
course,  we  are  bound  by  that  decision  in  this 
case,  as  the  city  of  New  Orleans  was  a  party 
or  privy  in  those  cases. 


1  Marriage  notice  in  the  Fbiladelphia  Gazette  of 
September  17, ISiS:  "Married.— On  Thursday  even- 
ing, the  18th  InsttBt  Uelamore  Place,  Del.,  by  the 
Rev.  Mr.  Pardee,  William  Wallace  Whitney,  Esq., 
of  New  York,  to  Miss  Myra  £.,  daughter  of  CoL 
Samuel  B.  Davis, " 
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The  other  gronnd  on  which  Mrs.  Gaines* 
claim  rests  is  the  supposed  will  which  Daniel 
Gark  made  shortly  before  his  death,  in  1813. 
No  copy  of  such  will  was  ever  found;  but 
the  testimony  of  certain  persons  intimate 
with  Clark  was  adduced,  to  the  effect  that  they 
saw  such  a  will  in  his  bands,  and  knew  it  to 
be  in  his  handwriting,  and  either  read  it  or 
heard  him  state  the  contents  of  it,  and  heard 
him  declare  that  he  Intended  it  to  be  his  last 
will;  and  from  this  testimony  the  will  on 
which  the  whole  claim  of  Mrs.  Gaines  really 
turns  was  reduced  to  writing  and  admitted 
to  probate  in  the  state  courts  of  Louisiana, 
and  the  courts  of  tbe  United  States  consid- 
ered themselves  bound  by  that  decision.  It 
is  true  that  the  Louisiana  courts  have  since 
decided  against  the  will,  and  revoked  tbe 
probate;  but  their  decision  has  been  set  aside 
by  this  court,  because  Mrs.  Gaines  had  ap- 
plied to  have  the  cause  removed  to  tbe  United 
States  circuit  court,  and  the  court  of  the 
state  had  refused  to  allow  such  removal. 
The  case  was  afterwards  tried  by  the  cir- 
cuit court  of  the  United  States,  and  that 
court  made  a  decree  confirming  the  probate 
of  tbe  will.  This  decree  was  made  on  the 
SOtb  of  April,  1877,  at  the  same  time  witli 
decrees  in  two  other  cases  against  various 
possessors  of  the  property  in  question,  which 
will  be  noted  hereafter.  All  this  was  the 
outcome  of  a  long  series  of  litigation  on  the 
subject  of  Mrs.  Gaines'  claim.  Her  first  ap- 
pearance in  tbe  courts,  and  tbe  first  notice 
athat  any  one  had  of  her  claim,  was  her  filing 
Sa  petition  with  her  husband,  W.  W.  Whit- 
*  ney,  as*before  stated,  on  the  18th  of  June, 
1834,  (21  years  after  Clark's  death,)  in  the 
probate  court  of  New  Orleans,  in  a  certain 
proceeding  instituted  by  one  Shauraburg,  a 
creditor  of  Clark,  against  his  executors,  for 
not  executing  the  will  and  settling  up  the  es- 
tate. In  this  petition  she  claimed  to  be  the 
child  and  only  heir  of  Daniel  Clark,  and 
prayed  that  the  will  of  1811  might  be  an- 
nulled and  Bet  aside,  and  that  she  might  be 
declared  the  heir  of  Clark,  and  that  the  exec- 
utors of  tbe  will  of  1811  might  be  decreed  to 
deliver  up  to  her  the  possession  of  all  the 
property  belonging  to  the  estate.  She  al- 
leged tliat  Claik  had  made  another  will  mak- 
ing her  his  sole  heir,  but  made  no  application 
concerning  it.    After  some  litigation    the 

?laintiff,  Shaumborg,  was  nonsuited  in  June, 
836,  and  that  proceeding  was  ended.  In 
July  of  the  same  year  (1836)  Myra  and  her 
husband,  Whitney.  Bled  a  bill  in  the  circuit 
court  of  the  United  States  for  Louisiana 
against  Relf  and  Chew,  the  executors  of  the 
will  of  1811,  and  against  the  heirs  of  Mary 
Clark  (Daniel's  mother, — who  had  died  in 
1823)  and  against  tbe  occupants  of  the  vari- 
ous tracts  of  land  of  which  Clark  died  seised, 
among  others,  against  tbe  city  of  New  Or- 
leans as  occupant  of  tbe  Blanc  tract  of  135 
arpents;  and  praying  for  the  establishment 
of  the  will  of  1813,  which  she  alleged  had 
been  made  and  left  by  Mr.  Clark,  and  had  been 
destroyed;  and  that  it  might  be  decreed  that 


the  will  of  1811  was  revoked  by  the  will  of 
1813,  and  was  void ;  and  that  it  might  be  fur- 
ther decreed  that  she  (Myra)  was  the  legiti- 
mate child  of  said  Clark,  and  that  he  (Clark) 
was  the  lawful  husband  of  her  mother,  Zu- 
lime  Carriere;  and  that  all  the  sales  of  real 
and  personal  property  and  slaves  of  said  Clark 
made  by  Relf  and  Chew  were  null  and  void; 
and  that  the  occupants  and  possessors  of  tbe 
real  estate  and  slaves  should  deliver  up  the 
same  to  the  complainant,  with  all  the  rents, 
profits,  and  issues  thereof;  and  for  an  ac- 
counting, etc.  This  suit  was  pending  in 
the  circuit  court  and  in  this  court  until  1852. 
Different  phases  of  it  will  be  found  reported 
in  13  Pet.  404;  15  Pet  9;  2  How.  619;  6 
How.  550. 

The  circuit  court  in  the  case  of  Gaines  r.^ 
Chew,  2  How.  619,  was  divided  in  opinion  on* 
three  points:  ^1)  Whetberthe  bill  was  mnl<> 
tifarious  or  not;  (2)  whether  the  court  had 
jurisdiction  of  the  case  without  probate  of 
the  will  of  181S;  (8)  whether  tbe  case  was 
one  of  equity  or  law.  This  court  held  (1) 
that  the  bill  was  not  multifarious,  being 
against  the  executors,  Relf  and  Chew,  and 
those  who  claimed  under  them ;  (2)  that  no 
claim  could  be  based  on  the  will  of  1813  un- 
til it  was  admitted  to  probate,  and  the  pro- 
bate of  the  first  will  was  revoked,  and  that 
the  circuit  court  bad  no  jurisdiction  for  this 
purpose;  (3)  that  the  discovery  sought  by 
the  bill  was  suflSclent  to  give  the  court  of 
chancery  jurisdiction.  This  decision  was 
rendered  in  1844.  Meantime  Mr.  Whitney 
had  died  in  1837,  and  Myra  was  married  to 
General  Edmund  P.  Gaines  in  1839,  who 
died  in  June,  1849;  the  suit  being  revived  as 
occasion  required.  Proceedings  were  carried 
on  aepai'ately  against  one  of  the  defendants, 
named  Patteraon,  in  tbe  circuit  court,  and  a 
decree  was  obtained  there  in  1840  in  favor  of 
the  complainants,  requiring  Patterson  to  sur- 
render the  property  daimM  by  him.  On  ap- 
peal to  this  court  the  dpcree  was  reversed, 
and  a  decree  was  made  establishing,  as 
against  Patterson,  the  validity  of  Clark's 
marriage  with  Zullme  Carriere,  the  legiti- 
macy and  heirship  of  Myra,  and  her  title  as 
forced  heir  to  four-fifths  of  the  property  held 
by  Patterson,  notwithstanding  tbe  will  of 
1811.  The  other  defendants  have  always  In- 
sisted that  this  case  was  a  collusive  one.  The 
decree  of  tliis  court  was  rendered  early  in 
1852,  and  the  case  is  reported  as  Patterson 
V.  Gaines,  6  How.  550.  Thus  far — 89  yean 
after  Clark's  death — only  one  piece  of  prop- 
ei-ty  had  been  recovered;  but  declarations  of 
the  majority  of  this  court  were  made  that 
gave  the  complainants  great  encouragement 
to  continue  the  litigation.  As  none  of  the 
parties  except  Patterson  were  bound  by  tbe 
decision  against  him  on  the  legitimacy  ques- 
tion, and  as  it  was  a  question  attended  with 
some  difficulties,  it  was  deemed  important  by 
Mrs.  Gaines  and  her  counsel,  if  possible,  to 
have  the  will  of  1813  established  by  probate 
proceedings  in  Louisiana.  The  next  move 
was  in  that  direction.    In  J&a^&rj,  1855.  a 
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gpettUon  for  tbat  purpose  was  filed  hj  her  in 
■  the*proper  probate  court  In  Xew  Orleans. 
In  March  following,  judgment  was  rendered 
against  the  will,  and  denying  probate.  But 
In  December,  1855,  a  decision  was  rendered 
by  the  supreme  court  of  Louisiana,  on  ap- 
peal, establishing  the  will  in  the  form  con- 
tended for  by  Mrs.  Gaines,  and  a  decree  was 
entered  to  that  effect  on  the  25th  of  Febru- 
ary, 1856.  This  was  more  than  42  years 
after  the  death  of  Mr.  Clark.  The  decree  of 
probate  thus  obtained  was  of  limited  efiFect. 
It  bound  none  but  those  who  were  parties  to 
the  proceeding.  The  city  of  New  Orleans 
and  Belf,  surviving  executor  of  the  will  of 
1811,  applied  for  leave  to  intervene  in  the 
case,  but  leave  was  refused.  An  attorney 
was  appointed  to  represent  the  absent  rela- 
tlTea.  But  the  probate  of  the  will  enabled 
Mrs.  Gaines  to  take  her  stand  upon  it  in  tlie 
courts  of  the  United  States,  and  to  avail  her- 
self, until  it  was  successfully  assailed,  of  the 
status  which  it  gave  her,  by  express  declara- 
tion, as  the  legitimate  child  and  sole  heir  and 
legatee  of  Daniel  Clark.    Immediately  after 

S rebate  of  the  will  was  thus  obtained,  new 
ligation  was  started  against  the  pai-ties  in 
possession  of  the  property  of  Daniel  Clark, 
all  the  suits  being  bills  in  equity.  First,  a 
bill  was  filed  by  Mrs.  Gaines  against  Frangois 
Dusnan  de  la  Croix  to  recover  the  slaves  left 
by  Clark,  which  were  purchased  by  De  la 
Croix  from  the  executors.  Next,  a  bill  was 
filed  December  22,  1856,  by  Mrs.  Gaines 
against  the  city  of  New  Orleans  and  four 
other  persons,  charging  the  city  as  possessed 
of  the  whole  240  arpents  before  mentioned, 
being  the  entire  tract  sold  to  the  city  by 
Evariste  Blanc,  including  the  135  arpents 
now  in  question.  Lastly,  a  bill  was  filed 
March  27,  1857,  against  Lizardi,  EgaiSa, 
Slidell,  Hennen,  and  14  otliers,  as  posseBsora 
respectively  of  the  several  lots  contained  in 
a  square  between  Foydras  and  Perdido 
streets  in  New  Orleans,  but  not  embracing 
any  of  the  Blanc  tract.  The  bills  in  these 
three  cases  were  dismissed  by  the  circuit 
court  by  simultaneous  decrees  rendered  by 
Judge  McCaleb,  on  the  17th  of  April,  1858. 
These  decrees  were  appealed  to  this  court, 
and  were  severally  reversed,  and  the  claim 
of  Mrs.  Gaines  was  sustained  by  a  majority 
vof  the  court. 

S  In  the  last  case — that  of  Gaines  v.  Lizardi 
*  and  others,*decided  in  January.  1861,  and  re- 
ported in  24  How.  553,  under  the  name  of 
Gaines  v.  Hennen — Chief  Justice  Taney 
and  Justices  Catbon  and  Grieb  dissented. 
In  the  other  two  cases— Gaines  v.  New  Or- 
leans and  Gaines  v.  De  la  Croix,  decided  in 
January,  1868,  and  reported  in  6  Wall.  642. 
719 — Justices  Gkier,  Swatne,  and  Miller 
dissented.  In  consequence  of  the  absence 
of  a  justice  of  the  supreme  court  at  the  cir- 
cuit court  holden  at  New  Orleans,  and  the 
district  judge  being  interested,  the  judg- 
ments were  not  entered  there  on  the  man- 
dates until  May,  1871.  The  lands  recovered 
were  generally  surrendered,  and  where  no 


settlements  were  made  references  were  or- 
dered to  ascertain  and  take  account  of  the 
rents  and  revenues;  but  only  five  squares  of 
the  Blanc  tract  were  recovered,  being  all  that 
remained  in  the  possession  of  the  city.  The 
circuit  court,  following  the  declarations  of 
the  supreme  court,  held  that  the  defendants 
were  possessors  in  bad  faith;  that  is.  that 
they  were  chargeable  with  notice  of  Self's  and 
Chew's  want  of  authority  to  sell  the  lands 
in  question,  and  that  this  deprived  them, 
under  the  law  of  Louisiana,  of  the  benefit  of 
prescription,  and  made  them  accountable  for 
all  the  rents  and  revenues  from  the  time 
their  respective  possessions  commenced. 
This  operated  as  a  great  hardship;  for,  al- 
tliough  technically  possessors  in  bad  faith, 
the  defendants  really  and  in  truth  supposed 
their  titles  to  be  valid.  The  circuit  court  al- 
so decided,  in  the  case  against  the  city,  that 
the  latter  was  not  responsible  for  rents  and 
revenues  except  while  in  actual  possession 
of  the  property;  and,  as  the  city  had  sold  off 
the  greatest  portion  of  the  Blanc  tract,  and 
had  only  retained  possession  of  the  square  on 
which  the  drainage  machine  was  located  and 
four  other  vacant  squares,  a  reference  was 
ordered  to  ascertain  the  amount  of  rents  and 
revenues  derived  from  those  portions  and 
from  the  residue  of  the  whole  tract  while  it 
remained  in  the  city's  hands.  The  master 
estimated  the  rents  and  revenues  derived 
from  the  drainage  machine  in  several  differ^ 
ent  ways,  resulting  in  different  amounts, 
the  lowest  being  $2,400  a  year  for  the  pre- 
ceding 35  years,  which,  with  interest,  andg, 
after  deducting  expense  of  repairs,  amount-g 
ed  to  •125.266.79.  He  further  reported  that* 
no  rents  or  revenues  were  derived  from  the 
four  vacant  squares,  or  from  the  residue  of 
the  property  while  in  the  city's  possession. 
A  decree  was  rendered  for  the  amount  re- 
ported, and  was  afterwards  affirmed  by  this 
court  in  the  case  of  New  Orleans  v.  Gaines, 
15  Wall.  624.  The  principle  established  in 
that  case — that  the  city  was  not  responsible 
for  rents  and  revenues  except  during  the 
time  of  its  actual  possession — will  have  a 
bearing  on  one  of  the  branches  of  the  present 
case  hereafter  considered. 

After  the  settlement  of  Mrs.  Gaines'  gen- 
eral claim  in  her  favor  in  the  cases  of  Gaines 
V.  Hennen,  Gaines  v.  New  Orleans,  and 
Gaines  v.  De  la  Croix,  she  commenced  other 
suits  against  the  actual  possessore  of  the 
property  of  Daniel  Clark.  On  the  22d  of 
November,  1865,  she  filed  a  bill  against 
P.  H.  Monsseaux  and  over  190  other  persons 
alleged  to  be  in  possession  of  various  lots 
tbat  belonged  to  said  Clark,  including  por- 
tions of  the  Blanc  tract  sold  to  tlie  city  as 
aforesaid.  On  the  12th  of  February,  1870, 
she  filed  another  bill  against  P.  F.  Agnelly 
and  over  300  other  persons  alleged  to  be  in 
possession  of  other  lots  belonging  to  said 
Clark,  including  other  portions  of  the  Blanc 
tract.  On  the  80th  of  April,  1877,  decrees 
were  entered  in  these  suits  in  accordance 
with  the  previous  decisions,  and  references 
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were  made  to  a  master  to  ascertain  the 
amount  of  rents  and  revenues  due  from  the 
various  parties.  In  the  former  case  rents 
and  revenues  were  reported  to  be  due  from 
108  different  parties  occupying  lots  on  tlie 
Daniel  Clark  portion  of  tlie  Blanc  tract, 
amounting  in  the  aggregate  to  $471,836.54. 
In  the  latter  case  rents  and  revenues  were 
reported  due  from  38  different  parties  occu- 
pying lots  on  said  tract,  amounting  in  the 
aggregate  to  $45,212.80.  The  total  of  both 
was  $517,049.34.  These  sums  included  in- 
terest to  the  time  of  the  accounting  in  each 
case  at  different  dates  in  the  years  1877. 1878, 
and  1879.  The  property  was  generally  Im- 
proved property,  and  the  parties  were 
charged  for  the  time  they  occupied  it  the 
full  amount  of  rents  and  revenues  received 
or  that  might  have  been  received.  These 
amounts,  with  interest,  continued  to  Janu- 
ary 10,  1881,  were  Included,  without  altera- 
tion. In  the  decree  in  the  present  case.  Tliey 
were  regarded  as  in  the  naXare  ot  rea  jtidi- 
cata.  •There  was  another  suit  determined 
by  the  circuit  coart  at  the  same  time  witti 
those  Just  referred  to.  This  was  the  case  of 
Joseph  Fnentes  and  74  other  persons.  In- 
cluding the  city  of  New  Orleans,  against 
Mrs.  Gaines,  insUtuted  May  27, 1869,  in  the 
probate  court  of  New  Orleans,  to  revoke  the 
win  of  1813,  and  to  recall  the  probate  there- 
of. Mrs.  Gaines  applied  to  remove  the  case 
to  the  circuit  court  of  the  United  States,  but 
the  state  court,  as  before  stated,  refused  to 
relinquish  Jurisdiction,  and  on  the  4th  of 
December,  1871,  rendered  a  decree  revoking 
the  probate  of  that  will.  This  decree  was 
affirmed  in  February,  1873,  in  a  very  elabo- 
rate opinion,  by  the  supreme  court  of  Louisi- 
ana, (25  La.  Ann.  85,)  but  the  decree  of  that 
court  was  reversed  by  this  court  in  March, 
1876,  on  the  ground  that  the  case  should 
have  been  removed,  fGaines  v.  Fuentes,  92 
IT.  S.  10.)  The  circuit  court  afterwards,  on 
the  80th  of  April,  1877,  rendered  a  decree  to 
the  effect  that  the  will  was  duly  probated  by 
the  Louisiana  court,  in  1855,  and  upon  suf- 
flcient  legal  and  truthful  testimony.  Final- 
ly! the  present  suit  was  commenced  by  a  bill 
filed  August  7,  1879,  as  before  stated,  for 
the  purpose  of  compelling  the  city  of  New 
Orleans  to  respond  for  all  the  rents,  fruits, 
revenues,  and  profits  of  the  whole  135  ar- 
pents  of  Clark's  land  purchased  of  Evariste 
Blanc  in  1834,  from  the  time  of  such  pur- 
chase until  the  time  of  bringing  the  suit,  ex- 
cept those  wliich  had  been  accounted  for  in 
the  suit  of  Gaines  v.  New  Orleans,  before 
referred  to. 

*  The  complainant's  claim  in  this  suit  is 
that  the  city  of  New  Orleans,  as  unlawful 
possessor  and  vendor  of  the  property,  is 
primarily  responsible  in  the  same  manner 
and  to  the  same  extent  as  it  would  have  been 
if  it  had  never  sold  any  part  of  it,  but  had 
remained  in  possession  of  the  whole  from 
the  time  of'its  purchase  to  the  present  time. 
The  argument  is  that  the  city,  as  vendor, 
put  its  grantees  into  possession,  and  thus  en- 


abled them  to  keep  the  complainant  oat  of 
possession,  and  is  therefore  responsible  as 
principal,  and  not  merely  as  surety  or  guar- 
antor of  its  grantees,  although  the  latter 
position  is  also  assumed.  Its  liability  as 
principal  is  asserted  as  a  fundamental  prop- 
osition on  which  the  case  may  I>e  safely 
rested.  Another  principle  invoked  and  ap- 
plied is  that,  inasmuch  as  the  city  of  New 
Orleans  claimed  the  property  under  the  sale 
of  Belf  and  Chew,  although  claiming  it 
through  the  medium  of  Evariste  Blanc,  it 
was  a  possessor  in  bad  faith,  and,  as  such, 
accountable,  not  only  for  the  rents  and  reve- 
nues actually  received,  but  for  all  that  might 
have  been  received  by  the  most  provident 
management  of  the  property.  The  manner 
in  which  these  assumed  principles  of  law 
have  been  applied  by  the  court  below  in  the 
disposition  of  the  case  will  be  considered 
hereafter. 

As  already  stated,  the  amount  of  the  de- 
cree pronounced  against  the  city  was  $1,925,- 
667.83,  of  which  $1,348,959.91  was  for  rente 
and  revenues  of  unimproved  property.  The 
remainder— $576,707.92 — was  for  rente  and 
revenues  of  Improved  and  unimproved  prop- 
erty found  due  from  the  defendants  in  the 
suite  of  Gaines  v  Monsseaux  et  al.,  and 
Gaines  v.  Agnelly  et  al.,  before  referred  to; 
the  amount  being  somewhat  increased  by  ad- 
ditional Interest.  The  parties  in  those  cases 
relied  on  the  city  to  protect  them,  and  ap- 
pear to  have  let  things  take  pretty  much 
their  own  course.  As  the  complainant  was 
allowed.  In  her  first  suit  against  the  city  of 
New  Orleans,  before  referred  to,  to  recover 
all  rente  and  revenues  received  by  the  city 
from  each  portion  of  the  Blanc  tract  derived 
from  Clark's  estate  while  it  was  in  possession 
thereof,  the  complainant,  in  her  claim  before 
the  master  in  the  present  case,  waived  all 
rents  and  revenues  arising  from  the  tract 
prior  to  March  10,  1837,  the  time  when  the 
auction  sale  was  made  as  before  mentioned, 
but  claimed  that  there  had  been  no  adjudica- 
tion or  recovery  against  the  city  for  any  such 
rents  and  revenues  after  that  date,  except  for 
the  five  squares  referred  to  in  that  formerS 
suit;  and  hence  sherclaimed  an  account  for  all? 
rents  and  revenues  accruing  after  the  10th 
of  March,  1837,  except  with  regard  to  the 
said  five  squares,  and  some  few  other  lota 
specially  designated,  which  do  not  require  at- 
tention here.  The  master,  tlierefore,  in  tak- 
ing bis  account,  assumed  that  no  account 
of  rente  and  revenues  had  ever  been  ren- 
dered by  tlie  city  after  the  said  10th  day  of 
March,  1837,  except  as  aforesaid,  and  pro- 
ceeded to  charge  it  with  the  entire  rente  and 
revenues  of  all  the  land  in  the  whole  tract, 
(except  as  aforesaid)  from  the  said  dale  to 
the  time  of  making  the  report,  without  re- 
gard to  the  question  whether  the  city  or  ito 
grantees  were  in  actual  possession  or  not. 
The  rents  and  revenues  thus  charged  against 
the  city  for  unimproved  land  were  not  rents 
and  revenues  actually  received,  but  fictitious 
rents  and  revenues,  assessed  at  the  rate  of  5 
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per  cent  per  annum  on  70  per  cent,  of  the 
amount  of  the  inflated  sales  of  1837.  with  in- 
terest thereon  to  the  time  of  making  the  re- 
port; that  being  what  the  master  deemed  a 
fair  equivalent  of  what  the  property  ought 
to  have  produced.  We  shall  see  hereafter 
that  the  court  added  to  this  estimate  interest 
on  the  other  SO  per  cent,  of  the  amount  of 
said  sales.  Prom  the  reports  of  the  master 
'we  are  led  to  understand  that  the  amounts 
found  due  from  the  defendants  in  the  other 
suits,  aggregating,  with  interest,  ^76,- 
707.92,  as  above  stated,  were  estimated  and 
made  up  on  the  same  principles  which  were 
followed  with  regard  to  the  unimproved 
property;  not  by  taking  merely  the  actual 
rents  and  revenues  received,  but  adding 
thereto  fictitious  amounts  which  it  was  sup- 
posed might  have  been  received  by  provident 
management,  and  by  interest  on  hypothetical 
values  in  the  absence  of  other  evidence  of 
Income. 

Now,  in  relation  to  the  principles  before 
referred  to,  on  which  the  complainant  con- 
tends that  her  case  may  be  rested,  and  which 
the  court  seems  to  have  adopted,  we  have  the 
following  observations  to  make.  The  first 
proposition  is  that  the  city  of  New  Orleans 
is  primarily  liable  for  all  the  rents  and  rev- 
eenues  of  the  entire  tract  derived  from  the 
Jj  Clark  estate  and  purchased  from  Evariste 
*  Blanc,  for  the  entire  period  8ince*1837,  down 
to  the  time  of  the  decree.  Leaving  out  of 
Tiew,  for  the  present,  the  secondary  liability 
to  which  the  city  may  be  equitably  bound  to 
respond  on  its  warranty  of  title  to  its  gran- 
tees, is  it  trne,  in  point  of  law,  that  the  city 
is  primarily  liable  in  the  manner  above  stated, 
'With  regard  both  to  the  time  when  it  had 
possession  itself,  and  also  to  the  time  when 
its  grantees  had  the  possession?  The  con- 
trary of  this  proposition  was  distinctly  de- 
cided by  the  circuit  court  in  the  case  of  Gaines 
V.  New  Orleans,  and  its  decision  was  af- 
firmed by  this  court  in  New  Orleans  v.  Gaines, 
15  Wall.  625.  It  is  trae  that  the  complain- 
ant acquiesced  in  the  decision  of  the  circuit 
court  in  that  case,  and  did  not  appeal;  but 
that  only  left  tlie  decision  standing  as  a  prec- 
edent against  her,  all  the  more  etfective  for 
SQch  acquiescence.  The  common  law  cer- 
tainly  does  not  recognize  any  such  rule  as 
that  contended  for.  The  person  who  re- 
ceives the  rents  and  proQts  is  the  only  per- 
son who  is  to  respond  for  them.  It  was  even 
made  a  question  in  Doe  v.  Harlow,  12  Adol. 
&  £.  40,  and  in  Doe  v.  Chailis,  17  Q.  B.  166, 
vrhether  the  landlord  of  a  tenant  in  posses- 
sion was  liable  for  mesne  profits.  After  ar- 
gument It  was  decided  that  he  was.  But  the 
reason  of  this  is  obvious;  the  tenant's  pos- 
session is  the  possession  of  his  landlord. 
It  la  true  that,  by  the  ancient  law,  where 
there  was  an  entire  disseisin,  the  estate  was 
deemed  out  of  the  disseisee  for  the  time 
being,  and -no  intrusion  upon  the  land  was  a 
trespass  against  him,  and  therefore  a  grantee 
of  the  disseisor,  or  a  second  disseisor,  was  not 
tesponsible  to  the  true  owner  at  all,  who  had 


to  look  to  his  immediate  disseisor  for  dam- 
ages in  an  assize.  Moore  v.  Hussey,  Hob. 
93.  But  the  modern  action  for  mesne  prof- 
its only  lies  against  the  tenant  in  possession 
who  is  cast  in  an  action  of  ejectment;  and 
where  no  ejectment  has  been  brought  the 
actual  trespasser  on  the  land  is  the  person 
amenable  to  an  action  of  trespass  guare 
clausum  fregit,  or  assumpsit  for  use  and  oc- 
cupation, where  the  trespass  is  waived.  The 
present  case,  however,  is  not  to  be  decided 
by  the  rules  of  the  common  law.  The  coun- 
sel for  the  complainant  relies  on  the  Prench 
or  civil  law  to  sustain  his  position.  But  no^ 
case  is  cited  to  show  that  the  rule  contended^ 
for  has  ever  been*adopted  in  Louisiana.  On* 
the  contrary,  there  is  a  very  recent  case 
which  decides  the  contrary.  We  refer  to 
Oillaspie  v.  Bank,  35  La.  Ann.  779.  In  that 
case  the  bank  had  foreclosed  a  mortgage,  and 
bought  in  the  property,  and,  after  three  or 
four  years'  possession  sold  it  to  a  third  pe> 
son.  More  than  a  year  after  this  sale  a  suit 
was  brought  by  a  guardian  of  minor  children 
interested  in  the  land,  for  a  nullity  of  the  sale 
on  foreclosure,  and  judgment  of  nullity  was 
rendered,  and  the  sale  was  set  aside,  on  the 
ground  that  in  the  executory  process  of  the 
bank  two  of  the  joint  owners  of  the  prop- 
erty had  not  been  made  parties.  A  suit  was. 
then  brought  against  the  bank  to  recover 
the  minors'  share  of  the  fruits  and  rents 
from  the  time  of  the  sale  under  the  fore- 
closure, including  the  time  that  the  grantee 
or  vendee  of  the  bank  had  possession,  as  well 
as  that  in  which  the  bank  itself  had  posses- 
sion. The  supreme  court  of  Louisiana  held 
that  this  could  not  be  done;  that  it  was  a  fa- 
miliar rule  of  their  jurisprudence  that  "the 
possessor  alone  can  be  held  liable  to  account 
for  rents  and  revenues;"  and  therefore  that 
the  right  of  the  plaintiff  to  demand  rents 
and  revenues  against  the  bank  must  be  re- 
stricted to  the  time  it  was  in  possession. 
This  case  is  conclusive  against  the  complain- 
ant's contention  as  to  the  primary  liability 
of  the  city,  except  for  the  actual  time  when 
the  city  was  in  possession. 

The  only  plausible  ground  on  which  the 
city  can  be  made  responsible  for  the  rents 
and  revenues  received  by  its  grantees  is  that 
of  subrogation,  by  which  the  real  owner 
whose  title  has  been  judicially  established, 
after  pursuing  the  grantee  in  possession,  and 
reducing  his  or  her  demand  against  such  pos- 
sessor into  judgmeut,  may  take  the  place  of 
such  grantee  and  possessor  in  suing  the 
grantor,  who  is  under  obligation  to  protect 
and  indemnify  such  grantee.  Can  this  be 
done  in  the  present  case  'i  The  grantees  have 
been  sued;  judgment  has  been  obtained 
against  them ;  the  city  was  sutllciently  noti- 
fied of  the  prosecution  to  be  bound  by  the 
result  as  guarantor;  indeed,  the  city  practi- 
cally conducted  the  defenses.  The  com- 
plainant, in  her  bill,  alleges,  and  it  is  proved, 
that  the  defendants  in  those  suits  tuve  de- 
manded of  the  city  that  it  pay  or  settle  the  3 
8aid*judgments,  and  protect  them  therefrom.7 
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The  complainant  also  alleges  In  her  bin  that 
tbe  said  defendants  are  unable  to  pay  the 
said  judgments,  except  tlirough  the  aid  of 
the  city.  Under  these  circumstances,  the 
grantees,  who  have  lost  their  property,  and 
who  have  thus  been  made  liable  in  judg- 
ments for  the  rents  and  revenues,  might 
themselves,  before  satisfying  such  judgments, 
have  maintained  a  suit  in  equity  against 
their  gaarantor,  the  city  of  New  Orleans,  to 
protect  them  from  the  adjudged  liability  to 
pay.  An  action  at  law  would  not  lie  until 
actual  payment;  but  equity  would  regard  it 
thedutyoftheguarantortoprotecttbegrantee 
from  the  extreme  hardship  of  having  to  pay 
that  which  the  guarantor  himself  ooght  to 
pay.  It  being  the  law  of  Louisiana  that  a 
person  evicted  from  property  conveyed  to 
him  with  warranty  may  recover  from  his 
warrantor,  not  only  the  price,  but  the  amount 
ot  rents  and  revenues,  which  he  is  bound  to 
respond  for  to  the  trne  owner.  As  between 
the  city  and  its  grantee,  tbe  former,  by  rea- 
son of  its  guaranty  of  title,  is  really  the 
principal  debtor,  and  bound  to  protect  the 
grantee  as  a  principal  Is  bound  to  protect  his 
saretry.  Therefore  the  grantee  is  entitled  to 
such  remedies  as  a  surety  has,  and,  when 
fixed  by  judgment,  if  not  before,  may  file  a 
bill  a^nst  his  guarantor  to  protect  him. 
Lord  Bedesdale  says:  "A  court  of  equity 
will  also  prevent  injury  in  some  cases  by 
interposing  before  any  actual  injury  has  been 
suffered,  by  a  bill  which  has  been  sometimes 
Cidied  a  bill  quia  timet,  in  analogy  to  pro- 
ee^lings  at  tbe  common  law,  where  in  some 
eases  a  writ  may  be  maintained  before  any 
molestation,  distress,  or  impleading.  Thus 
a  surety  may  file  a  bill  to  compel  the  debtor 
on  a  bond  in  which  he  has  joined  to  pay  the 
debt  when  due,  whether  the  surety  has  been 
actually  sued  for  it  or  not;  and,  upon  a  cov- 
enant to  save  harmless,  a  bill  may  be  Qled  to 
relieve  the  covenantee  under  similar  circum- 
stances." Eedes.  PI.  (4th  Ed.)  148;  and 
see  Eanelaugh  v.  Hayes,  1  Yern.  189. 190;  Lee 
T.  Book,  Mos.  318;  Wooldridge  v.  Norris,  L. 
E.  6  Eq.  410;  Marsh  v.  Pike,  10  Paige,  695, 
597;  Taylor  ▼.  Heriot,  4  Desaus.  Eq.  227; 
*.Pell,  Guar.  247;  De  Coly.  Guar.  (Amer.  Ed.) 
e«0.  5,  p.  SOS.  In  Lee  v.  Book  the  master  of 
•  tbe  rolls  said:  "If  I  borrow  money  of'a  mort- 
gage of  my  estate  for  another,  I  may  come 
into  equity  (as  every  surety  may  against  his 
principal)  to  have  my  estate  diaincumbered 
by  him."  Then  if  the  grantees,  who  have 
been  ousted,  and  who  are  condemned  in 
judgment  to  pay  to  Mrs.  Gaines  the  rents 
and  revenues  due  to  her,  might  have  main- 
tained a  suit  in  equity  against  the  city  to 
compel  it  to  indemnify  them,  why  may  not 
Mrs.  Gaines  be  subrogated  to  the  grantees' 
right,  and  equally  maintain  a  suit  against 
the  city?  The  claim  is  an  equitable  one. 
It  is  in  proof  that  all  the  acts  of  sale  of  the 
city  contained  expi-ess  agreements  of  guar- 
anty, with  right  of  subrogation ;  and  an  act 
of  sale  in  Louisiana  imports  a  guaranty 
whether  it  is  expressed  or  not. 


But  if  the  suit  could  not  be  mal  ntalned  on 
purely  equitable  grounds  alone,  there  is  a 
principle  of  the  civil  law  obtaining  in  Louis- 
iana, by  t>ie  aid  of  which  there  can  be  no 
doubt  of  its  being  maintainable.  The  Code 
Napoleon  had  an  article  (article  1166)  ex- 
pressly declaring  that  creditors  may  exercise 
all  the  rights  and  actions  of  their  debtor, 
with  the  exception  of  those  thnt  are  exclu- 
sively attached  to  the  person.  It  is  true  that 
the  Louisiana  Code  has  no  such  article;  but 
it  is  laid  down  by  writers  of  authority  that 
this  principle  prevails  In  French  jurispru- 
dence without  the  aid  of  any  positive  law. 
43  Dalloz,  p.  239,  etc.,  title  "Vente,"  arte. 
932-935.  The  decisions  to  the  contrary 
seem  to  be  greatly  outweighed  by  other  de- 
cisions and  by  sound  doctrine.  Tbe  right 
thus  claimed  for  the  creditor  (the  word 
"creditor"  being  used  in  its  large  sense,  as 
in  the  civil  law)  may  very  properly  be  pur- 
sued in  a  suit  in  equity,  since  it  could  not  be 
pursued  in  an  action  at  law  in  the  courts  of 
the  United  States;  and  all  existing  righto 
in  any  state  of  the  Union  ought  to  be 
suable  In  some  form  in  those  courts.  We 
think,  therefore,  that  this  part  of  the  decree, 
amounting  to  the  sum  of  $576,707.92,  with 
accruing  interest,  being  for  the  amount  of 
the  judgments  obtained  in  the  other  suits, 
ought  to  be  allowed,  unless  subject  to  reduo> 
tlon  for  the  cause  hereafter  refeixed  to. 

As  to  the  remainder  of  the  decree,  amount-^ 
Ing  to  81,348,959.91,  being  for  rents  and  rev-jj 
enues,  and  "value  for  use,"*as  the  master* 
caUs  it,  of  the  nnimproved  land,  we  cannot 
concur  in  the  decision  of  the  circuit  court. 
We  think  that  that  sum  is  made  up  and  ar- 
rived at  by  a  method  entirely  too  unsafe  and 
unreliable.  It  being  conceded  that  the  city 
or  its  grantees  actually  derived  no  rents  or 
revenues  at  all  from  the  property,  the  former 
is  charged,  instead,  with  Interest,  in  many 
cases,  for  more  than  40  years,  on  a  false  and 
inflated  valuation,  based  on  the  sales  of  1837, 
which  were  never  carried  out,  and  never 
could  be,  and,  in  addition,  with  interest  upon 
that  interest.  It  seems  to  us  an  enormous 
charge.  It  cannot  be  reasonable  or  sound. 
The  land  was  a  waste,  a  wilderness,  and 
much  of  it  a  swamp.  It  probably  never 
would  have  had  any  matorial  value  but  for 
thedraining  operations  instituted  and  carried 
on  by  the  city  on  a  portion  of  it.  The  sales 
in  1837  were  made  at  a  time  of  public  frenzy. 
One  of  the  witnesses,  who  had  been  a  dep- 
uty sheriff,  being  asked  if  he  knew  at  what 
price  real  estate  sold  in  1837,  said:  "I  was 
at  the  time  in  a  notary's  o£Bce  with  my  uncle, 
and  I  remember  it  was  a  kind  of  frenzy. 
You  could  hardly  buy  a  lot  without  being 
offered  triple  the  price  for  it.  Lawyers  made 
fortunes  by  it,  like  Mr.  Pepin.  Property 
behind  tbe  paper-mill  was  sold,  and  when 
people  went  there  to  look  at  [it]  there  was 
three  or  four  feet  of  water,  and  they  paid  a 
big  price  for  it."  Dr.  Labatut,  being  asked 
in  reference  to  the  Blanc  tract,  testified  as 
follows:  'I  know  that  Mr.  Blanc  bought  it; 
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I  dont  know  when  it  was."  Being  asked  if 
he  could  give  a  description  of  what  condition 
that  property  was  in  in  1887,  be  said:  "It 
was  simply  a  forest,  had  trees  on  it,  and 
It  was  not  cultivated."  The  master,  in  his 
report,  gives  the  foliowing abstract,  from  his 
point  of  view,  of  this  class  of  testimony.  He 
says:  "The  evidence  on  behalf  of  defendant 
has  been  chiefly  directed  to  the  estHblistiing 
of  the  alleged  facts— that  the  soil  so  left  va- 
cant and  unimproved  was  not  fit  for  use; 
that  it  would  have  been  money  thrown  away, 
a  waste  of  energy  and  substance,  even  to 
have  endeavored  to  do  anything  with  it;  that 
for  years,  the  end  of  which  has  not  come,  it 
had  been  and  was  destined  to  remain  barren 
Mand  untouched  by  the  bands  of  man;  and 
S  that,  therefore,  complainant  could  take  noth- 
*  ing  on*account  of  her  dispossession,  even 
thongh  it  had  lasted  for  a  period  of  some 
forty-five  years.  To  substantiate  this  view 
of  the  case,  sixteen  witnesses  were  examined 
before  the  master,  several  of  whom  being 
amongst  the  oldest  citizens  in  this  city.  'Few 
of  those  oldest  witnesses  have  any  distinct 
remembrance  or  knowledge  of  the  exact  lo- 
cality in  contest, — the  •  Blanc  tract,' — but  all 
remember  the  city  when  it  was  nothing  but 
a  maish,  first,  from  Rampart  back  to  Clai- 
borne street,  a  distance  of  six  squares  back 
from  the  old  square  or  body  of  the  city,  (carrS 
de  la  ville,)  and  then  from  Claiborne  back  to 
Broad  street,  ten  squares  from  Claiborne, 
Dorgenois  street,  one  square  from  Broad 
towards  Claiborne,  being  the  limit  of  said 
tract  on  the  river  side.  And  a  few  also  re- 
member that  in  1837  all  of  this  •  Blanc  tract ' 
was  swampy,  frequently  a  hunting  ground 
for  three  of  them,  often  inundated  in  heavy 
rains,  and  two  of  them  say  the  land  was 
partly  high  and  partly  low.  But  they  all  say 
the  city  has  progressed  since  then;  it  is  sol- 
idly built  all  along  the  front  of  the  tract  from 
Rampart  to  Broad,  and  that  part  of  the  city 
is  well  settled.  Some  of  the  witnesses  had 
been  and  are  yet  the  owners  of  large  tracts 
or  parcels  of  land  in  and  around  the  city,  and 
had  not  been  able  to  make  anything  out  of 
them.  Some  had  tried  and  had  failed  to  obtain 
revenues  from  a  few  of  their  squares ;  others 
had  not  tried  at  all,  deeming  it  beforehand  a 
hopeless  tasi:.  One  of  the  oldest  had  pur- 
chased a  piece  of  vacant  land  many  years  ago, 
and  did  not  keep  it  long  vacant,  over  5  or  6 
months,  and  built  on  it  as  soon  as  he  could, 
so  as  to  derive  revenue  from  it.  Witness  did 
not  think  it  produced  a  revenue  whilst  va- 
cant, not  well  remembering,  but  inferring  this 
from  the  fact  of  his  building;  for,  says  he, 
"when  vacant  property  produces  a  revenue 
yoQ  don't  build  on  it  to  make  it  produce  a 
revenue."  Another  witness  says  that  in  the 
aggregate  property  has  produced  no  revenue 
whatever  since  1868,  taking  as  data  for  his 
opinion  the  decreased  assessed  value  of  prep- 
ay. Another  witness  testified  that  in  his 
opinion  2}  per  cent,  or  3  per  cent,  is  all  that 
improved  real  estate  could  produce  here; 
that  this  was  also  the  opinion  he  had  heard 
T.9R.0.— 48 


expressed  years  ago  by  agents  of  extensiveJt 
land  property;  that  so  it  was  in>his  case  when* 
abroad  some  thirty-five  years  ago,  his  prop- 
erty being  attended  to  by  an  agent,  but  that 
when  he  returned  home  and  managed  for 
himself  he  did  a  little  better.  Another  wit- 
ness was  agent  for  several  years  of  a  large 
estate,  and  is  so  yet,  there  being  in  that  es- 
tate a  piece  of  ground  on  the  outskirts  of  the 
city  covering  over  five  hundred  acres,  with 
good  outbuildings  and  dwelling-house,  which 
did  not  bring  over  $6U0  per  year,  though  it 
brought  at  one  time,  after  the  war,  S2,400 
per  annum;  but,  when  asked  if  it  had  ever 
been  used  or  attempted  to  be  used  as  city^ 
property,  answers  in  the  negative.  His- 
principal  had  owned  a  piece  of  land  in  this- 
' Blanc  tract,' but  had  never  attempted  to- 
make  It  produce  a  revenue  on  account  of  th» 
pending  suit  in  eviction,  and  he  adds  that 
even  without  the  suit  in  eviction  nothing 
could  have  been  made  out  it,  because  vacant 
property  is  not  wanted  by  anybody.  Another 
says  that  the  squares  of  this  tract  from  Broad 
along  Canal  Carondelet  are  worth  nothing  at 
all ;  but  tliat  all  of  this  land,  even  along  the  Ca- 
nal Carondelet,  was  salable  from  1860  to  1S7(V 
provided  there  was  nothing  ot  Gaines'  claim 
on  them ;  and  that  for  seven  or  eight  years, 
no  vacant  ground,  high  or  low,  can,  in  wit- 
ness' opinion,  be  renl€^  in  this  city.  Another 
says  there  was  no  diligence  by  which  the- 
owner  of  vacant  property  in  the  Gaines  claim 
could  have  made  it  produce  a  revenue  with- 
out improving  it.  Two  of  the  witnesses- 
state  that  this  property,  as  all  low  lands  in 
this  city,  needed  ditching  as  well  as  artifi- 
cial drainage  in  order  that  it  might  be  built 
upon ;  and  one  of  them,  that  this  tract  began 
to  be  drained  artificially  by  machinery  about 
the  time  of  its  purchase  by  the  city;  and  the 
preceding  witness,  who  states  that  the  va- 
cant property  in  the  Gaines  claim  could  not 
yield  a  revenue  without  improvements  — 
would  be  too  expensive,  and  that  he  would 
not  make  them  on  any  one  square  for  its  own- 
ership. The  great  inflation  of  the  price  of 
real  estate  in  this  city  in  1837  was  also  tes- 
tified to  by  several  of  the  witnesses,  together 
with  the  disastrous  effect  of  the  panic  of  that 
year  in  depreciating  the  value  of  property  " 

Notwithstanding  this  evidence,  and  a  greiitt. 
deal  more  to  the  same  purport,  the  masterjj. 
reasoned  that,  because  some*j>eople  improved*- 
their  land,  and  obtained  good  revenues  from 
it,  the  city  or  its  grantees  might  have  done 
the  same;  and  that  a  possessor  in  bad  faith 
is  chargeable  with  all  that  can  be  made  out 
of  the  property.  We  think  that  there  are 
two  errors  in  this  reasoning.  First,  it  does 
not  follow  that,  because  small  parcels  of 
land  in  the  suburbs  of  a  city  may  be  made 
profitable  by  cultivation  and  improvement, 
therefore  the  whole  suburbs  can  be  turned  to 
account  in  the  same  way.  There  are  hun- 
dreds of  acres  in  the  vicinity  of  Washington, 
for  example,  lying  open  and  in  common. 
A  German  gardener  may  purchase  a  small 
lot,  and  by  his  industry  make  it  produce  a. 
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large  revenue;  and  another  might  erect  a  sa- 
loon and  get  a  reasonable  custom.  But  it 
would  be  impossible  to  convert  the  entire 
suburbs,  consisting,  perhaps,  of  more  than  a 
thousand  acres,  into  market  gardens,  and 
beer  saloons,  or  to  build  cottages  or  rows  of 
houses  on  them  to  any  ad  vantage.  The  small 
examples  are  exceptions.  L^rge  outlying 
tracts  have  to  abide  the  natural  growth  and 
spread  of  the  city.  They  may  lie  improduc- 
tive  in  the  bands  of  the  most  provident  men 
for  years. 

Another  error  made  by  the  master  and  by 
the  court  is  as  to  the  extent  to  which  the  rule 
is  to  be  carried,  that  a  possessor  in  bad  faith 
is  bound  to  respond  for  all  that  the  property 
possessed  can  be  made  to  produce.  We  do 
not  understand  that  this  rule  requires  a  pos- 
sessor to  change  the  state  of  the  property. 
Suppose,  for  example,  a  large  tract  of  land 
is  wild,  mostly  forest,  and  might  be  made  to 
produce  Immense  yields  of  grain  and  produce 
if  It  were  cleared  of  timber,  and  broken  up 
and  cultivated.  Is  the  possessor  in  bad  faith 
— only  technically  such  perhaps — bound  to  re- 
spond to  the  true  owner,  on  recovery,  for  the 
thousands  of  bushels  of  wheat  and  corn  and 
other  produce  that  might  have  been  raised 
on  the  land?  Is  it  the  duty  of  a  possessor, 
even  a  possessor  in  bad  faith,  to  change  the 
stateof  the  land  from  wild  land  to  cultivated, 
farming  land,  for  example,  or  to  open  and 
work  mines  of  iron  or  copper  or  gold,  so  as 
to  make  as  much  out  of  the  land  as  can  be 
made  out  of  it,  and  band  it  over  to  the  true 
a  owner?  Does  any  such  principle  as  this  pre- 
5  vail  in  the  law?  We  think  not.  The  esti- 
*  mation  of  such  undeveloped  revenues  is'alto- 
gether  too  speculative  a  matter.  It  is  true, 
the  master  does  not  enter  into  an  account  of 
what  might  have  been,  but,  under  the  idea 
that  a  great  deal  might  have  been  made  out 
of  the  land,  assumes  the  arbitrary  basis  of 
the  crazy  prices  of  18S7,  and  charges  the  city 
with  the  interest  on  them,  and  interest  on 
that  interest;  and  no  wonder  that  the  decree 
is  swelled  up  to  nearly  »2,000,000.  The 
truth  is,  that  there  are  degrees  of  bad  faith. 
There  are  some  possessors  who,  without  any 
title  at  all.  pertinaciously  keep  the  true  and 
known  owner  out  of  possession.  They  may 
be  properly  called  knavish  possessors.  There 
are  others  who  take  a  conveyance  and  go  into 
possession  in  entire  ignorance  of  any  defect 
In  their  title,  though  tliey  are  technically  pos- 
sessors in  bad  faith,  because  by  proper  in- 
quiry they  might  have  discovered  the  defect. 
Such  possessors  certainly  cannot  be  placed 
on  the  same  level  with  the  knavish  and  fraud- 
ulent possessors  of  whom  we  have  just  spok- 
en. In  the  case  of  Donaldson  v.  Hull,  7 
Mart.  (N.  S.)  112,  113,  Judge  Martin,  de- 
livering the  opinion  of  the  court  in  a  case  of 
mere  technical  possession  in  bad  faith,  said: 
"The  case  appears  peculiarly  a  hard  one,  as 
the  defendant  bought  in  moral  good  faith, 
with  the  knowledge  of  the  only  one  of  the 
plaintiffs  who  was  of  age,  and  from  the  aunts 
of  all  of  them,  who  bad  been  selected  by  their 


mother  to  protect  their  Interests  after  hei 
death,  and  as  the  plaintiff  who  was  of  age  re- 
ceived from  him  her  part  of  the  price.  It  is 
to  be  lamented  that  the  law  imposes  on  courts 
of  Justice  the  obligation  of  decreeing  the  res- 
toration of  tlie  value  of  the  services  of  slaves 
against  a  possessor  who  has  fairly  paid  a  full 
price  for  them,  while  it  authorizes  them  to 
do  no  more  in  the  case  of  a  dishonest  holder, 
who  has  taken  them  in  possession  without 
paying  anything  for  them.  But,  on  assess- 
ing the  value  of  the  services  which  a  defend- 
ant  is  to  be  decreed  to  restore,  we  think  the 
same  rule  ought  not  to  prevail.  In  assessing 
damages  for  their  detention,  the  good  faith 
or  dishonest  conduct  of  a  defendant  should 
influence  us;  and.  if  justice  demands  vindic- 
tive damages  in  the  latter  case,  it  prescribes 
a  just  moderation  in  the  former.  The  plain- 
tiff must  not  receive  more  than  he  would  if 
ho  had  been  in  possession."  ,< 

*In  the  present  case,  notwithstanding  the? 
strong  language  which  has  been  applied  to 
the  city  of  New  Orleans  In  resisting  so  per- 
severingly  the  claims  of  Mrs.  Gaines,  we 
cannot  but  express  our  conviction  that  those 
claims  have  been  opposed  in  entire  good 
faith.  When  the  city  purchased  the  land  no 
one  dreamed  of  any  defect  in  the  title.  Only 
one  will  was  known,  and  by  that  will  Mary 
Clark,  the  mother  of  the  testator,  was  made 
universal  heir  and  legatee.  She  had  ac- 
cepted the  heirship;  her  giving  a  power  of 
attorney  to  sell  the  lands  of  the  estate  indi- 
cated that;  and  her  8ul>sequent  conduct  all 
went  to  the  same  point.  Mrs.  Gaines,  in 
her  flrst  bill,  alleged  that  Mary  Clark  had  ao> 
cepted  the  inheritance  and  taken  possession. 
Why  should  any  one  have  doubted  of  the 
title?  Kevertheless,  a  majority  of  this  court 
has  held  that  the  vice  in  the  title  ought  to 
have  been  known  to  the  purchaser.  We 
abide  by  that  decision,  but  we  cannot  shut 
our  eyes  to  the  fact  that  it  was  not  a  moral, 
but  a  mere  technical,  failure  of  duty  on  the 
part  of  the  purchaser  not  to  have  discovered 
a  defect  in  the  title.  Then  the  evidence  to  sus- 
tain the  claims  of  Mrs.  Gaines  was  so  full  of 
obscurities  and  improbabilities  that  a  posses- 
sor of  land  purchased  from  the  representa- 
tives of  Daniel  Clark  could  not  be  blamed 
for  not  giving  it  credence,  and  for  resisting 
her  suits  to  the  utmost.  We  have  given  an 
outline  of  the  history  of  her  litigation  for 
the  purpose  of  showing  how  great  reason  the 
parties  attacked  in  their  possessions  had  to 
defend  themselves  with  vigor.  A  full  re* 
port  of  tlie  evidence  would  have  shown  it 
still  more  strongly.  We  cannot  blame  them 
for  making  resistance.  Altliough  lx)und  by 
the  decisions  that  have  been  made  by  this 
court  in  the  matter,  we  cannot  say,  and  no 
one  can  say,  that  there  was  not  much  evi- 
dence of  a  very  strong  character  in  favor  of 
a  contrary  conclusion.  In  our  judgment, 
there  was  no  sufficient  evidence  that  any 
rents  or  revenues  were  derived  from  the  un- . 
improved  lands,  either  by  the  city  of  Kew 
Orleans  or  by  its  grantees;  and  that  part  at 
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the  decree  which  Is  based  on  such  supposed 
e  rents  and  revenues,  amounting  to  $1,84S,- 
S 959.91,  must  be  disallowed,  and  the  bill 
*  must  be  diaiuissed  with  regard  thereto.  *  As 
to  the  residue  of  the  decree,  amounting  to 
8576,707.92,  founded  on  the  judgments  re- 
covered against  persons  in  possession  of  vari- 
ous portions  of  the  property  claiming  under 
sales  made  by  the  city  of  New  Orleans,  while 
those  persons  would  have  been  proper  par- 
tiee  to  the  suit,  in  order  that  it  might  appear 
that  the  sums  recovered  against  them  had 
not  been  released  or  compromised  for  less 
amounts  than  the  face  of  the  Judgments,  and 
that  they  might  be  bound  by  the  decree,  still, 
as  the  objection  of  want  of  parties  was  not 
specifically  made,  and  as  it  would  be  a  great 
hardship  on  all  the  parties  concerned  to  have 
to  begin  this  litigation  over  again,  we  do  not 
think  that  the  bill  should  be  dismissed  on 
that  ground,  but  that  the  said  sum  of  8576,* 
707.^  should  be  allowed  to  the  complainant, 
with  interest  thereon,  as  provided  in  the  de- 
cree  of  the  circuit  court,  subject,  however,  to 
the  qualification  that,  if  the  defendant  can 
show  that  any  of  the  said  judgments  have 
been  compromised  and  settled  for  any  less 
sums  than  the  face  thereof,  with  interest,  the 
defendant  should  be  entitled  to  the  benefit  of 
a  corresponding  reduction  in  the  decree;  and 
a  reasonable  time  should  be  allowed  for  the 
purpose  of  showing  such  compromises,  if 
any  have  been  made.  The  result  is  that  the 
decree  of  the  circuit  court  must  be  reversed, 
and  the  cause  remanded,  with  instructions 
to  enter  a  decree  in  conformity  with  this 
opinion. 

The  Chief  Justice  and  Mr.  Justice  Lamar 
were  not  members  of  the  court  when  this  case 
was  argued,  and  took  no  part  in  its  decision. 


(Ul  U.  S.  220) 

CiTT  or  Nbw  OBLEAirs  u  TThitbd  Statbb  ex  reU 
Chbistmas  et  al.    Sams  v.  Samb. 

(May  18, 1839.) 

Appeals  from  and  in  Error  to  tbe  Circuit  Court 
of  tue  United  States  for  the  Eastern  District  of 
Louisiana. 

B11AS1.BT,  J.    Tbe  dedsion  just  made  In  the  case 

got  City  of  New  Orleans  ▼.  Myra  Clark  Osines, 

I  ante,  745,  renders  It  necessary  that  the  judgment 

•  or  decide  in  this  case  should  be  reversed,  and*  it  is 

reversed  accordingly,  and  the  canse  remanded, 

with  instmctlons  to  dismiss  the  petition. 

(131  V.  a.  100) 

iTKiTED  States  Mut.  Aco.  Ass'n  v.  Barbt.' 
(Hay  18, 1889.) 

1.  ACOTOBNT  iMStniANOB— SfBOUI.  VbSDICT— PSJlO. 
nCB  XS  FSDERAI.  CoCRT. 

In  an  action  in  the  federal  court  on  an  accident 
Insurance  policy,  for  the  death  of  the  policy-hold- 
er, alleged  to  have  been  accidentally  caused  in  a 
certain  manner,  refusal  to  submit  a  special  ver- 
dict as  to  whether  the  death  was  caused  in  that 
manner  is  not  error,  though  the  submission  of 
•pedal  verdicts  on  request  is  required  by  the 
mles  of  practice  in  the  state  where  the  court  is 
held,  as  such  refusal  is  neither  pleading,  practice, 
nor  form  or  mode  of  proceeding,  within  Bev.  St. 
U.  S.  S  914,  providing  that  the  practice,  pleadings, 
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and  forms  and  modes  of  proceeding  In  the  fed- 
eral oonrts  shall  conform  as  near  as  may  be  to 
those  existing  in  the  courts  of  the  state  wherein 
■nob  federal  oourts  are  held. 
S.  Saieb— Imstbuctions. 

Tbe  complaint  alleged  ttiat  the  assured  died 
from  "  a  stricture  of  the  duodenum,  "produced  by 
the  accident.  The  court  refused  to  charge  that, 
if  the  jury  found  that  he  did  not  die  from  duo- 
denitis, tney  should  find  for  defendant,  "except 
as  contalneia  in  the  general  charge."    In  the 

general  charge  the  court  laid  before  the  jury  the 
isue  as  to  the  constriction  or  occlusion  of  the 
duodenum,  and  charged  that  the  jury  must 
weigh  the  oonflicting  claims  In  regard  thereto, 
and  that  if  deceased  received  an  injury  which 
directly  produced  duodenitis  and  thereby  caused 
death,  the  injury  was  the  proximate  cause  of 
death,  ffel^tliat  a  contention  that  the  case  was 
not  restricted  to  the  issue  made  by  the  pleadings 
could  not  be  sustained. 
8.  Same — Evidencb — ^Instbuctionb. 

It  appeared  that  deceased  Jumped  voluntarily 
from  a  platform,  four  or  five  feet  from  the 
ground,  alighting  heavily;  that  shortly  after- 
wards he  vomited;  from  that  time  on  retained 
nothing  on  his  stomach ;  passed  nothing  but  de- 
oomposed  blood  and  mucus;  and  died  nine  days 
afterwards.  Held,  that  it  was  proper  to  charge 
that  the  jnmp  was  the  means  by  which  the  in- 
jury, if  any  was  sustained,  was  caused,  and  that 
the  oaestion  was  whether  there  was  anjrthing 
aodoental  in  the  act  of  jumping  from  the  time 
deceased  left  the  platform  to  the  time  he  alighted 
on  the  ground. 

4.  Same— "AooiDBSTAL"  DEnNsn. 

The  term  "accidental,"  as  used  in  the  poii^, 
was  properly  defined  to  the  jury  as  meaning 
"happening  by  ohance;  unexpectedly  taking 
place;  not  according  to  the  usual  course  of  things, 
or  not  as  expected. " 

5.  SaVS— BVIDSNOI  OF  AOOTOBNT. 

Where  two  of  his  companions  jumped  from 
the  same  platform  just  before  deceased,  and 
alighted  safely,  it  wiU  be  presumed  that  deceased 
intended  to,  and  thought  that  he  would,  alight 
safely,  and  a  verdict  that  it  was  an  aooident  that 
he  did  not  so  alight  is  warranted. 
0.  Same — Comsitions  or  Polict. 

The  policy  provided  that  "the  prinotpai  sum 
represented  by  the  payment  of  two  doUars  by 
each  member"  in  deceased's  division,  not  to  ex- 
ceed a  certain  sum,  should  be  paid  to  thepolicy- 
Iiolder's  wife  on  the  rei^nlsite  proof.  The  by- 
laws stated  that  the  object  of  the  association 
was  "to  collect  and  accumulate  a  fund"  for  the 
payment  of  benefits,  and  that  on  the  requisite 
proof  an  assessment  should  be  ordered  for  that 
purpose ;  but  the  policy  did  not  contract  to  make 
an  assessment,  or  make  payment  contingent  on 
an  assessment.  The  complaint  showed  that  the 
number  of  members  in  deceased's  division  would 
render  oollectible  an  amount  in  excess  of  the 
maximum  sum  named  in  the  policy.  Held,  that 
defendant's  contract  was  not  to  levy  an  assess- 
ment and  pay  over  the  proceeds,  and  therefore 
enforceable  only  is  equity,  but  that  plain  ttS  was 
entitled  to  the  maximnm  sum,  in  an  action  at 
law. 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin. 

3.  K.  Miller,  Jr.,  for  plaintiff  in  error. 
Wm.  F.  Vilas  and  Q.  MvWhorter,  for  de- 
fendant In  error. 

Blatcbford,  J.  This  is  an  action  at  law, 
brought  in  the  county  court  of  Milwaukee 
county,  in  the  state  of  Wisconsin,  by  Theresa 
A.  Barry,  a  citizen  of  Wisconsin,  against 
the  United  States  Mutual  Accident  Associa- 
tion, a  New  York  corporation,  to  recover 
$5,000,  with  interest  thereon  at  7  per  cent, 
per  annum  from  July  15,  lti83,  on  a  policy 
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of  insurance  Issued  bj  the  defendant  on  Jane 
g23,  1882.  The  case,  after  answer,  was  re- 
in moved  by  the  defendant  into  the  circuit  court 

*  of  the  United'States  for  the  Eastern  district 
of  Wisconsin.  The  material  parts  of  the 
policy  are  set  forth  in  the  margin.' 

The  complaint,  after  setting  forth  the 
terms  of  the  policy,  and  averring  that  it  was 
delivered  by  the  defendant  to  John  S.  Barry, 
alleged  "that  on  or  about  the  20th  day  of 
June,  1883,  and  while  said  policy  was  in  full 
force  and  effect,  at  the  town  or  village  of 
Iron  Mountain,  in  the  stnte  of  Michigan,  and 
while  the  said  John  S.  Barry  was  attending 
to  the  duties  of  his  profession,  to-wit,  that 
(,of  a   physician,    and    wholly   without  his 

*  fault,  it  became  necessary  for  him  to  step  or 

*  jump  froai*aphitform,orwalk,tothe  ground 
beneath,  about  four  feet  downwards,  and,  in 
doing  so,  and  in  alighting  upon  said  ground, 
he  unexpectedly  received  an  accidental  jar 
and  sudden  wrenching  of  his  body,  caused 
by  said  jump  or  step  downward,  and  by 
coming  in  contact  with  the  said  ground  be- 
neath, as  aforesaid,  all  of  which  was  unex- 
pected on  his  part,  and  wholly  without  his 
fault  or  negligence;  that  the  said  jarring  of 
his  person  and  wrenching  of  his  body,  caused 


>No.  794.  Division  AA.  S5,000. 

The  United  States  Mutual  Accident  Association 

at  the  City  of  New  York. 

This  oerUficate  wltnesseth,  that  the  TTnited 
States  Mutual  Accident  AssodatioD,  In  considera- 
tion of  the  warranties  and  agreements  made  to 
them  in  the  application  for  membership,  and  of  the 
•nm  of  four  dollars,  do  hereby  accept  John  S.  Bar- 
ry, by  occupation,  profession,  or  employment  a 
pnysician,  residing  in  Vulcan,  state  of  Michigan, 
as  a  member  in  division  AA  of  said  association, 
subject  to  all  the  requirements,  and  entitled  to  all 
the  benefits,  ttiereof.  The  principal  sum,  repre- 
sented by  tiie  payment  of  two  dollars  by  each 
member  in  division  AA  of  the  association,  as  pro- 
vided In  the  by-laws,  (which  sum,  however,  is  not 
to  exceed  five  thousand  dollars,)  to  be  paid  to 
Theresa  A.  Barry,  (his  wife,)  if  surviving,  (in  the 
event  of  the  prior  death  of  said  beneficiaries,  or 
any  of  them,  said  sum  shall  be  paid  as  provided  in 
the  by-laws,)  within  sixty  days  after  sufficient 
proof  that  said  member,  at  any  time  within  the 
continuance  of  memberstiip,  shall  have  sustained 
bodily  injuries  effected  through  external,  violent, 
and  accidental  means,  within  the  Intent  and  mean- 
ing of  the  by-laws  of  said  association  and  the  con- 
ditions hereunto  annexed,  and  such  injuries  alone 
shall  have  occasioned  death  within  ninety  days 
from  the  happening  thereof:  •  •  •  provided, 
always,  that  this  certificate  Is  Issued  and  accepted 
■abject  to  all  the  provisions,  conditions,  limitations, 
and  exceptions  nerein  contained  or  referred  to: 
•  •  •  provided,  always,  that  benefits  under  this 
certificate  shall  not  extend  to  hernia,  nor  to  any 
bodily  injury  of  which  there  shall  be  no  external 
and  visible  sign,  nor  to  any  bodily  injury  happen- 
ing directly  or  indirectly  in  consequence  or  dis- 
ease, nor  to  any  death  or  disability  which  may 
have  been  caused  wholly  or  in  part  by  bodily  in- 
firmities or  disease  existing  prior  or  subsequent 
to  the  date  of  this  certificatu,  *  *  •  nor  to  any 
case  except  where  the  injury  is  the  proximate  or 
sole  cause  of  the  disability  or  death.  •  •  •  And 
these  benefits  shall  not  be  held  to  extend  •  *  • 
to  any  case  of  death,  •  •  •  unless  the  claim- 
ant under  this  certificate  shall  establish  by  direct 
and  positive  proof  that  the  said  death  or  personal 
Injury  was  caused  by  external  violence  and  acci- 
dent^ means,  and  was  not  the  result  of  design, 
either  on  the  part  of  the  member  or  of  any  other 
person. 


as  aforesaid,  was  the  immediate  cause  of,  and 
directly  produced,  a  stricture  of  the  duo- 
denum, from  the  effects  of  which  the  said 
John  S.  Barry  continued  to  grow  worse 
until,  on  the  29th  day  of  June,  1883,  he,  on 
account  of  the  same,  died."  Issue  was  joined, 
and  the  case  was  tried  by  a  jury,  whose  ve> 
diet  was  that  they  found  the  issue  in  f^vor 
of  the  plaintiff,  and  assessed  the  damages  to 
her  at  the  sum  of  S5,779.70;  and  a  judgment 
was  entered  for  her  for  that  amount,  and 
$189.35  costs,  being  a  total  of  S5,969.05.  To 
review  this  judgment  the  defendant  has 
brought  a  writ  of  error. 

At  the  trial  the  plaintiff  offered  in  evi- 
dence the  policy  or  certificate,  to  which  offer 
the  defendant  objected,  for  the  reason  that 
the  complaint  did  not  state  facts  suflScient  to 
constitute  a  cause  of  action.  The  objection 
was  overruled,  and  the  defendant  excepted^ 
The  defendant  objected  also  tliat  the  com- 
plaint alleged  no  assessment,  and  the  court 
received  the  evidence  subject  to  the  objec- 
tion. The  plaintiff  then  proved,  without  ob- 
jection, by  the  secretary  of  the  defendant, 
that  on  the  23d  of  June,  1882,  there  wen 
804  members  in  division  AA  in  the  associa- 
tion, and  on  the  same  day  in  1883,  4,803 
members,  and  on  the  same  day  in  1884, 
5.626;  that  during  June  and  July,  1883,  the 
defendant,  in  case  of  a  death  in  division  A  A, 
could  have  levied  a  two-doUar  assessment  on 
at  least  4,803  members,  that  number  Iwing 
then  insured  in  that  division;  that  the  only 
membei-s  who  were  exempt  from  the  two- 
dollar  death  assessment  were  those  who  be- 
came members  subsequent  to  the  death  for 
which  the  assessment  was  made;  that,  if  the 
defendant  had  desired  to  pay  the  loss  oc- 
casioned by  the  death  of  Barry,  the  amount 
to  be  paid  would  have  been  95,000;  that  the, 
assessment  levied  next  prior  to  June  29,o 
'7883,  was  levied  June  1,  1883;  that  if.  at* 
the  time  a  death  was  reported,  and  a  claim 
was  proved,  there  were  sufiScient  funds  to 
the  credit  of  division  AA,  the  loss  was  paid 
from  those  funds  without  making  a  specific 
assessment;  that,  if  there  were  not  sulBcient 
funds  at  that  time,  an  assessment  was  made; 
and  that,  on  June  29, 1883.  the  defendant  had 
on  hand,  belonging  to  class  AA,  $2,060.15. 
The  witness  then  produced  the  by-laws 
of  the  defendant  for  1882-83,  the  material 
parts  of  which  are  set  forth  in  the  margin.' 

In  the  proofs  of  death  furnished  to  the  de- 
fendant was  the  following,  in  the  evidence 
of  the  attending  physician:  "(12)  Wliatwas 
the  precise  nature  of  the  injury,  and  its  ex- 


'  Art.  1,  S  8.  The  object  of  this  association  is  to 
collect  and  accumulate  a  fund  to  be  held  and  used 
for  the  mutual  benefit  and  protection  of  its  mem- 
bers (or  their  beneficiaries)  who  shall  have  sus- 
tained, while  members  of  the  association,  bodily 
injuries,  whether  fatal  or  disabling,  effected 
throuKh  external,  violent,  and  accidental  muans. 

Art.  7,  S  1.  Upon  sufficient  proof  that  a  mem- 
ber of  one  of  the  divisions  of  this  association  shall 
have  sustained  bodily  injuries  effected  tiuongb 
external,  violent,  and  aooidental  means,  witluii 
the  intent  and  meaning  of  these  by-laws  and  tlie 
conditions  named  in  the  oertiflcate  of  member- 
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tent?    Inflnmmatlon  of  the  duodenum,  from 
jarring,  (jump.)" 

The  plaintiff  s  husband  was  a  physician, 
80  years  of  age,  at  the  time  of  his  death. 
He  was  at  the  time  of  the  injury  strong  and 
robust,  weighing  from  160  to  175  pounds, 
about  6 feet  high,  and  in  good  health.  With 
two  other  pliysicians.  Dr.  Crowell  and  Dr. 
Hirschmann,  be  visited  a  patient  on  June 
20, 1883,  who  lived  in  a  bouse  behind  a  drug- 
store. On  coming  out  of  the  house  they 
were  on  a  platform  which  was  between  4 
and  5  feet  from  the  ground,  and  if  they  got 
off  from  the  platform  it  was  but  a  short  dis- 
^tance  to  the  baclt  part  of  the  drug-store, 
S  where  they  desired  to  go.  The  other  two 
*  Jumped  from  the  platform  first,  and  alighted 
all  right.  Dr.  Hirschmann  testifies:  "Just 
after  we  had  Jumped,  Dr.  Bariy  jumped, 
and  he  came  down  so  heavy  that  it  attracted 
our  attention,  and  we  both  tnmed  around, 
and  we  both  remarked  that  it  was  a  heavy 
lump:  and  I  asked  him,  'Doctor,  are  you 
hurt?'  and  he  said,  'Ko;  not  much.'  I 
have  an  indistinct  recollection  of  his  lean- 
ing against  the  platform  when  he  jumped, 
but  not  sufficiently  to  state  poeitively.  If  I 
wer«  to  jump,  I  would  jump  and  strike  on 
my  toes,  and,  If  I  had  any  distance  to  jump, 
would  allow  my  knees  to  give.  The  way 
Dr.  Barry  came  down,  it  sounded  to  ns  as  if 
he  came  down  solid,  on  his  heels,  so  much  so 
that  we  both  turned  around  and  remarked, 
•Doctor,  you  came  down  heavily.'  And  I 
asked  him,  'Are  you  hurt?'  and  he  said, 
*  No;  not  much.'  I  heard  the  noise.  It  was 
a  singular  jump,  and  sounded  like  an  inert 
body.  We  then  went  with  him  to  the  drug- 
store." Hirschmann  drove  home  with  him. 
He  appeared  ill  on  the  way,  and  when  he  ar- 
rived home  was  distressed  in  Ids  stomach, 
and  vomited,  and  from  that  time  on  retained 
nothing  on  bis  stomach,  and  passed  nothing 
but  decomposed  blood  and  mucus,  and  died 
nine  days  afterwards.  There  was  much 
conflicti  ng  testimony  as  to  the  canse  of  death , 
and  as  to  whether  it  resulted  from  duodeni- 
tis, or  a  stricture  of  the  duodenum,  as  al- 
1^^  in  the  complaint,  and  from  an  injury 
caused  by  the  jump.  The  issues  presented 
to  the  jury  sufficiently  appear  from  the 
charge  of  the  court 

At  the  close  of  the  evidence  on  both  sides, 
all  of  which  is  set  fortb  in  the  bill  of  excep- 
tions, tlie  defendant  moved  the  court  to  £- 
rect  a  verdict  for  it  on  the  ground  that  there 
was  no  evidence  to  sustain  a  cause  of  action. 
The  motion  was  denied,  and  the  defendant 


■hip,  and  such  injnrieB  alone  shall  have  occasioned 
death  within  ninety  days  from  the  happening 
thereof,  the  board  of  directors  shall  immediately 
order  an  assessment  of  two  dollars  upon  each  per- 
son who  was  a  member  of  the  divtsion  to  which  de- 
ceased belonged  at  the  time  of  such  death,  and 
•hall  pay  the  amount  so  collected,  according  to  the 
following  schedule  of  classification,  *  *  *  to 
the  person  or  persons  whose  name  shall,  at  the 
time  of  the  death  of  such  member,  be  found  re- 
corded as  his  last^esignated  beneflciuies,  if  sur- 
viving: To  members  of  division  a  a,  not  exceed- 
ing. tS.OOO. 


excepted.  The  plaintiff  then,  by  leave  of  the 
court,  amended  her  complaint  by  alleging 
that  at  the  time  of  Dr.  Barry's  death,  ana 
from  that  time,  and  for  the  balance  of  the 
year  1883,  and  including  the  time,  as  pro* 
vided  for  in  the  policy,  in  which  the  said  in- 
surance was  to  be  paid  to  the  plaintiff  herein, 
there  were  insured  by  it  in  class  A  A,  the  samOo 
class  in  which  said  Dr.  Barry  was  at  the  time^ 
insured,  4,803  members  or 'persons  upon* 
whom  the  defendant  could  have  levied  an 
assessment,  under  its  by-laws  and  rules,  of  the 
two  dollars  per  head,  making  an  amount  ex- 
ceeding the  plaintiff's  claim  of  $5,000.  This 
amendment  was  objected  to,  but  the  defend- 
ant took  no  exception.  The  defendant  then 
demanded  that  the  court  submit  a  special 
verdict  in  the  case,  as  provided  by  the  rules 
of  practice  in  the  state  of  Wisconsin,  and,  as 
a  question  upon  such  special  verdict,  re- 
quested the  court  to  submit  the  following 
question:  "Whether  the  death  of  Dr.  Barry 
was  caused  by  duodenitiat"  The  demand  was 
refused,  and  the  defendant  excepted.  The 
defendant  then  asked  the  court  to  submit,  in 
connection  with  the  general  verdict,  the  spe- 
cial question  as  to  whether  the  assured  died 
of  duodenitis.  The  request  was  refused,  and 
the  defendant  excepted.  The  defendant  then 
requested  the  court  to  charge  the  jury  as  fol- 
lows: "It  appears  from  the  evidence  in  this 
case  that  by  the  policy  in  suit  t^ie  defendant 
company  accepted  John  S.  Barry  as  a  mem- 
Iser  of  class  AA,  and  in  effect  agreed  to  levy 
an  assessment  of  two  dollars  upon  each  mem- 
ber of  said  class,  and  to  pay  the  same  to  the 
plaintiff,  if  said  John  S.  Barry  should  die  of 
bodily  injuries  effected  through  external,  vio- 
lent, and  accidental  means,  but  in  no  event 
to  pay  more  than  95,000.  Before  the  plain- 
tiff can  recover  in  this  case  she  must  show 
that  the  defendant,  when  it  received  the  proof 
of  death,  on  or  about  July  15,  1883,  either 
had  cash  on  hand  belonging  to  class  AA,  or 
levied  an  assessment  upon  the  members,  and 
by  that  means  the  defendant  received  money 
which  belonged  to  class  AA.  By  the  evi- 
dence in  suit  it  appears  that  there  were  over 
4,000  meml>ers  belonging  to  class  AA  during 
the  months  of  June  and  July,  1883,  who  were 
subject  to  assessment  of  two  dollars  per  man, 
and  that,  on  June  1, 1883,  an  assessment  was 
mnde  upon  members  t>elonging  to  class  AA, 
and  that  on  June  29, 1883.  the  defendant  had 
on  hand  $2,060.15  belonging  to  class  AA,  and 
that  an  assessment  was  then  pending  and  in 
process  of  collection.  This  evidence  does  not 
show  any  cash  on  hand  belonging  to  classa 
AA  on  July  15th,  or  at  any  later  date,  nor  isj 
there  any  other  evidence  in  the  c.ise'which* 
would  show  that  fact,  or  that  any  assess- 
ment was  levied.  Therefore  the  plaintiff 
cannot  recover  in  this  action,  and  you  are 
instructed  to  return  a  verdict  for  the  defend- 
ant." The  court  refused  to  give  this  in- 
struction,  and  the  defendant  excepted.  The 
defendant  then  separately  requested  the  court 
to  charge  the  jury  to  find  for  the  defendant 
liecause  no  accident  within  the  ^rue  intent 
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and  meaning  of  fbe  policy  occnrred  to  Dr. 
Bany,  and  that  he  did  not  die  from  diiodenilis ; 
and  that  they  must  find  for  the  defendant  if 
he,  in  jumping,  alighted  squarely  on  his  feet, 
or  if  they  found  that  the  jump  did  not  result 
in  the  obstruction  or  occlusion  of  the  duode- 
num; and  that  there  was  no  evidence  of  any 
wrenching,  twisting,  or  straining  of  the 
body  in  the  jumping;  and  that,  considering 
the  character  of  the  injury  alleged  in  the 
case,  and  the  di£Bculty  attending  its  proper 
investigation,  great  weight  should  be  given 
by  the  jury  to  the  opinion  of  scientiflc  wit- 
nesses accustomed  to  investigate  the  causes 
and  effects  of  injury  to  the  alimentary  canal, 
and  a  distinction  siiould  be  made  in  favor  of 
the  opinion  of  those  accustomed  to  use  the 
most  perfect  instruments  and  processes,  and 
who  are  acquainted  with  the  most  recent  dis- 
coveries in  science,  and  the  most  perfect 
methods  of  treatment  and  in  vestigation.  The 
court  refused  to  give  these  instructions  sev- 
erally, and  the  defendant  excepted  to  each 
refusal.  The  defendant  also  separately  re- 
quested thecourt  to  charge  the  jury  that  their 
verdict  must  be  for  the  defendant  if  they 
found  that  tlie  alleged  injury  was  not  sus- 
tained by  Dr.  Barry,  or  tliat  the  injury  was 
not  effected  through  violent  means,  or 
through  accidental  means,  or  through  ex- 
ternal means,  or  that  death  occurred  directly 
or  indirectly  in  consequence  of  disease  or 
bodily  infirmity,  or  partly  or  wholly  from 
disease,  or  not  from  duodenitis;  and  that  they 
were  not  at  liberty  to  speculate  as  to  what 
occurred  in  the  jump,  but  must  be  governed 
by  the  evidence  of  witnesses  on  the  trial. 
The  court  refused  to  give  these  instructions 
severally,  except  as  contained  in  its  general 
charge,  and  the  defendant  excepted  to  each 
refusal. 
^  This  makes  it  necessary  to  set  forth  the 
g  parts  of  the  charge  to  the  jury  which  are  in- 
•  volved  in  the  severarrequests.  They  are  as 
follows,  and  the  defendant  excepted  at  the 
time  separately  to  each  part  which  is  con- 
tained in  brackets: 

"By  the  terms  of  the  certificate  it  was  pro- 
vided that,  to  entitle  the  beneficiary  to  the 
sum  of  five  thousand  dollars,  the  death  should 
be  occasioned  by  bodily  injuries  alone,  effected 
through  external,  violent,  and  accidental 
means;  also,  that  the  benefits  of  the  insur- 
ance should  not  extend  to  any  injury  of 
which  there  was  no  external  and  visible  sign, 
nor  to  any  injury  happening,  directly  or  in- 
directly, in  consequence  of  disease,  nor  to 
any  death  or  disability  caused  wholly  or  in 
part  by  bodily  infirmities  or  disease  existing 
prior  or  subsequent  to  the  date  of  the  certifi- 
cate, nor  to  any  case  except  where  the  injury 
was  the  proximate  or  sole  cause  of  the  dis- 
ability or  death.  The  issue  between  the 
parties  may  be  briefly  stated.  It  is  claimed 
by  the  plaintiff  that  on  the  occasion  mentioned 
by  Dr.  Hirschmann,  when  the  deceased 
was  at  Iron  Mountain,  he  sustained  an  in- 
jury by  jumping  from  a  platform  to  the 
gtound;  that  tliis  injury  was  effected  by  such 


means  as  are  mentioned  in  the  certificate; 
that  the  deceased,  at  the  time  of  the  alleged 
accident,  was  in  sound  physical  condition, 
and  in  robust  health;  and  that  the  alleged  in- 
jury was  the  proximate  and  sole  cause  of 
death.  The  defendant,  on  the  other  hand, 
denies  that  tlie  deceased  sustained  any  injury 
that  was  effected  through  accidental  means, 
and  also  contends  that,  if  any  injury  was 
sustained,  it  was  one  of  which  there  was  no 
external  or  visible  sign,  within  the  meaning 
of  the  policy;  and  that  the  supposed  injury 
was  not  the  cause  of  the  death  of  the  deceased, 
but  that  he  died  from  natural  causes.  The 
case,  therefore,  resolves  itself  into  three 
points  of  Inquiry:  First.  Did  Dr.  Barry 
sustain  internal  injury  by  bis  jump  from  the 
platform  on  the  occasion  testified  to  by  Dr. 
Hirschmann?  Second.  If  he  did  sustain  In- 
jury as  alleged,  was  it  effected  through  exter- 
nal, violent,  and  accidental  means,  within  the 
sense  and  meaning  of  this  certificate,  andoa 
was  it  an  injury  of  which  there  was  an  ex-% 
ternal  and  visible  sign?  *  Third.  If  he  was* 
injured  as  claimed,  was  that  injury  the  proxi- 
mate cause  of  his  death?  To  entitle  the 
plaintiff  to  a  verdict,  each  and  all  of  these 
questions  must  be  answered  by  you  in  the 
afSrmative;  and  if,  under  the  testimony, 
either  one  of  them  must  be  negatively  an- 
swered, then  your  verdict  must  be  for  the  de- 
fendant. 

["  The  first  question  (viz.,  was  the  deceased, 
Dr.  Barry,  injured  by  jumping  from  the  plat- 
form?) is  so  entirely  a  question  of  fact,  to  be 
determined  upon  the  testimony,  that  the 
court  must  submit  it,  without  discussion,  to 
your  determination.  In  passing  upon  the 
question  you  will  consider  all  the  circum- 
stances of  the  occurrence  as  laid  before  yoa 
in  the  testimony;  the  apparent  previous 
physical  condition  of  Dr.  Barry;  the  sub- 
sequent occurrences  and  circumstances  tend- 
ing to  show  the  change  in  his  condition;  the 
re&tion  in  time  which  the  first  developments 
of  any  trouble  bore  to  the  time  when  he 
jumped  from  the  platform;  the  nature  of  his 
last  sickness ;  and  the  symptoms  disclosed  in 
its  progress  and  termination.] 

"Further,  you  will  inquire  what  evidence, 
if  any,  did  the  post  mortem  examination, 
and  any  and  all  subsequent  examinations, 
of  the  parts  alleged  to  have  been  the  seat 
of  the  supposed  injury  furnish  of  an  actual 
physical  injury;  [what  connection.  If  any, 
does  there  or  does  there  not  appear  to  be 
between  the  act  of  jumping  from  tlie  plat- 
form and  the  subsequent  events  and  cir* 
cumstances  which  culminated  in  death,  in- 
cluding the  result,  as  you  shall  find  it  to  be, 
of  the  post  mortem  investigations.  Tlie  ques- 
tion is  before  you  in  the  light  of  all  proven 
facts,  for  determination.  The  court  cannot 
indicate  any  opinion  upon  it  without  invad- 
ing your  exclusive  province;  and  by  your  as- 
certainment of  the  facts  the  parties  must  be 
bound.] 

["There  is  presented  in  the  case  a  train  ot 
circumstances.    Do  they  or  not,  so  to  speak. 
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form  a  chain  connecting  the  nitimate  resnit 
with  such  a  previous  cause  as  is  alleged  ?  Was 
the  act  of  jumpingfrom  the  platform  adequate 
or  inadequate  to  produce  an  Internal  Injury? 
Thus  you  may  properly  pursue  the  inquiry, 

a  guided  by  and  keeping  within  the  limits  of 

Sthe  testimony.] 

•  '"If  you  find  that  Injury  was  sustained, 
then  the  next  question  is:  Was  it  effected 
through  external,  violent,  and  accidental 
means?  This  is  a  pivotal  point  in  the  case, 
and  therefore  vitally  important.  The  means 
must  have  been  external,  violent,  and  ac- 
cidental. Did  an  accident  i  ncur  in  the  means 
through  which  the  alleged  bodily  injury  was 
effected? 

["The  Jumping  oft  the  platform  was  the 
means  by  which  the  injury,  If  any  was  sus- 
tained, was  caused.] 

["  Now,  was  there  anything  accidental,  un- 
foreseen, involuntary,  unexpected,  in  the  act 
of  jumping,  from  the  time  the  deceased  left 
the  platform  until  he  alighted  on  the  ground?] 

["The  term  •  accidental '  is  here  used  in  its 
ordinary,  popular  sense,  and  in  that  sense  it 
means  '  happening  by  chance;  unexpectedly 
taking  place;  not  according  to  the  usual 
conrse  of  things;'  or  not  as  expected.] 

["In  other  words,  if  a  result  is  such  as  fol- 
lows from  ordinary  meuns,  voluntarily  em- 
ployed, in  a  not  unusual  or  unexpected  way, 
then,  I  suppose,  it  cannot  be  called  a  result 
effected  by  accidental  means.] 

["But  if  in  the  act  which  precedes  the  in- 
jury something  unforeseen,  unexpected,  un- 
usual, occurs,  w  hich  produces  the  injury,  then 
the  injury  has  resulted  from  the  accident,  or 
through  accidental  means.] 

["We  understand  from  the  testimony, 
without  question,  that  the  deceased  jumped 
from  the  platform  with  his  eyes  open,  for  his 
own  convenience,  in  the  free  exercise  of  liis 
choice,  and  not  from  any  perilous  necessity. 
He  encountered  no  obstacle  in  jumping,  and 
be  alighted  on  the  ground  in  an  erect  posture. 
So  far  we  proceed  without  difficulty;  but  you 
must  go  further  and  inquire,  and  here  is  the 
precise  point  on  which  the  question  turns: 
Was  there  or  not  any  unexpected  or  unfore- 
seen or  involuntary  movement  of  the  body, 
from  the  time  Dr.  Barry  left  the  platform 
until  he  reached  the  ground,  or  in  the  act  of 
slighting?  Did  be  or  not  alight  on  the 
ground  just  as  he  intended  to  do?  Did  he 
accomplish  just  what  he  intended  to.  In  the 
way  he  intended  to?  Did  he  or  not  unex- 
epectedly  lose  or  relax  his  self-control,  in  his 
H downward  movement?    Did  his  feet  strike 

*  the  ground  as  he  intended*or  expected,  or  did 
they  not?  Did  he  or  not  miscalculate  the 
distance,  and  was  there  or  not  any  involun- 
tary turning  of  the  body  in  the  downward 
movement,  or  in  the  act  of  alighting  on  the 
ground  ?  These  are  points  directly  pertinent 
to  the  question  in  hand.] 

"And  I  instruct  yon  that  if  Dr.  Barry 
Jumped  from  the  platform  and  alighted  on 
the  ground  in  the  way  be  intended  t.odo.and 
nothing  unforeseen,  unexpected,  or  involan- 


tary  occurred,  changing  or  affecting  the 
downward  movement  of  his  body  as  he  ex- 
pected, or  would  naturally  expect,  such  a 
movement  to  be  made,  or  causing  him  to 
strike  the  ground  In  any  different  way  or  po- 
sition from  that  which  be  anticipated  or 
would  naturally  anticipate,  then  any  result- 
ing injury  was  not  effected  through  any  ac- 
cidental means.  [But  if.  In  jumping  or 
alighting  on  the  ground,  there  occurred, 
from  any  cause,  any  unforeseen  or  involun- 
tary movement,  turn,  or  strain  of  the  body, 
which  brought  about  the  alleged  Injury,  or  if 
there  occurred  any  unforeseen  circumstance 
which  interfered  with  or  changed  such  a 
downward  movement  as  he  expected  to  make, 
or  as  it  would  be  natural  to  expect,  under 
such  circumstances,  and  as  caused  him  to 
alight  on  the  ground  in  a  different  position 
or  way  from  that  which  he  intended  or  ex- 
pected, and  injury  thereby  resulted,  then  the 
injury  would  be  attributable  to  accidental 
means.] 

"  Of  course  it  is  to  be  presumed  that  he  ex- 
pected to  reach  the  ground  safely  and  with- 
out injury.  [Now,  to  simplify  the  question 
and  apply  to  its  consideration  a  common- 
sense  rule,  did  anything,  by  chance,  or  not 
as  expected,  happen,  in  the  act  of  jumping  or 
striking  the  ground,  which  caused  an  acci- 
dent? This,  I  think,  is  the  test  by  which 
you  should  be  governed  in  determining 
whether  the  alleged  Injury,  if  any  was  sus- 
tained, was  or  was  not  effected  through  ac- 
cidental means.] 

"You  have  the  testimony  in  relation  to  the 
occurrence  which  It  is  claimed  by  the  plain- 
tiff produced  in  Dr.  Barry  a  mortal  injury. 
Taking  it  all  into  consideration,  and  apply- 
ing to  the  facts  the  Instruction  of  the  court, 
you  will  determine  whether,  if  any  injury 
was  sustained,  it  was  effected  through  ex- 
ternal, violent,  and  accidental  means.  Then 
defendant  claims'that,  if  Dr.  Barry  did  sas-* 
tain  injury.  It  was  one  of  which  there  was 
no  external  and  visible  sign,  within  the 
meaning  of  the  certificate  of  insurance,  and, 
therefore,  that  the  plaintiff  is  not  entitled  to 
recover.  [Counsel  are  understood  to  con- 
tend that  no  recovery  could  be  had  under  a 
certificate  of  insurance  in  the  form  and  terms 
of  this  one,  if  the  injury  was  wholly  internal. 
In  that  view  the  court  cannot  concur.  It  is 
true  there  must  be  an  external  and  visible 
sign  of  the  injury,  but  it  does  not  necessarily 
follow  from  that  that  the  injury  must  be  ex- 
ternal. That  is  not  the  meaning  or  construc- 
tion of  the  certificate.  Such  an  interpreta- 
tion of  the  contract  would,  in  the  opinion  of 
the  court,  sacrifice  substance  to  shadow,  and 
convert  the  contract  Itself  into  a  snare, — an 
instrument  for  tlie  destruction  of  valuable 
rights.  Visible  signs  of  injury,  within  the 
meaning  of  this  certificate,  are  not  to  be  con- 
fined to  broken  limbs  or  bruises  on  the  sur- 
face of  the  body.  There  may  be  other  exter- 
nal Indications  or  evidence  which  are  visible 
signs  of  internal  Injury.  Complaint  of  pain 
is  not  a  visible  sign,  because  p^i\.yoa  cannot 
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see.  Complaint  of  Internal  soreness  Is  not 
such  a  sign,  for  that  tou  cannot  see;  but  if 
the  intei-nal  injury  produces,  for  example,  a 
pale  and  sickly  look  in  the  face,  if  it  causes 
vomiting  or  retching,  or  bloody  or  unnatural 
discharges  from  the  bowels;  if,  in  siiort,  it 
sends  forth  to  the  observation  of  the  eye,  in 
the  struggle  of  nature,  any  signs  of  the  in- 
jury,— then  those  are  external  and  visible 
signs,  provided  they  are  the  direct  results  of 
the  injury;  and  with  this  understanding  of 
the  meaning  of  the  certiQcate  of  insurance, 
and  upon  the  evidence,  you  will  say  whether, 
if  Dr.  Barry  was  injured  as  claimed,  there 
were  or  were  not  external  and  visible  signs 
of  the  injury;  and  the  determination  of  this 
point  will  involve  the  consideration  of  the 
question  whether  what  are  claimed  here  to 
have  been  external  and  visible  signs  were,  in 
fact,  produced  by — were  the  result  of — ^the 
Injury,  if  any  was  sustained.] 

"The  next  question  is,  if  Dr.  Barry  was 
Injured  as  claimed,  was  the  injury  the  sole 
or  proximate  cause  of  his  death?    Interpret- 
Ningand  enforcing  the  certificate  of  insurance 
M  according  to  its  letter  and  spirit,  it  must  be 
*  held  that,  if  any  other*cause  than  the  alleged 
'    Injury  produced  death,  there  can  be  no  re- 
covery, so  that,  to  entitle  the  plaintiff  to  re- 
cover, you  must  be  satisfied  that  the  alleged 
injury  was  the  proximate  cause  of  death. 
Whether  a  cause  is  proximate  or  remote  does 
not  depend  alone  upon  the  closeness  in  the 
order  of  time  in  which  certain  things  occur. 
An  efficient,  adequate  cause  being  found,  it 
must  be  deemed  the  true  cause,  unless  some 
other  cause,  not  incidental  to  it,  but  inde- 

Eendent  of  it,  is  shown  to  have  intervened 
etween  it  and  the  result.  If,  for  example, 
the  deceased  sustained  injury  to  an  internal 
organ,  and  that  necessarily  produced  inflam- 
mation, and  that  produced  a  disordered  con- 
dition of  the  injured  part,  whereby  other  or- 
gans of  the  body  could  not  perform  their  nat- 
ural and  usual  functions, and  inconsequence 
the  injured  person  died,  the  death  could  be 
properly  attributed  to  the  original  injury. 
In  other  words,  if  these  results  followed  tlie 
injury  as  its  necessary  consequence,  and 
would  not  have  taken  place  had  it  not  been 
for  the  injury,  then  I  think  the  injury  could 
be  said  to  be  the  proximate  or  sole  cause  of 
death ;  but  if  an  independent  disease  or  dis- 
order supervened  upon  the  injury,  if  there 
was  an  injury, — I  mean  adisease  or  derange- 
ment of  the  parts  not  necessarily  produced  by 
the  injury, — or  if  the  alleged  injury  merely 
brought  into  activity  a  then  existing,  but 
dormant,  disorder  or  disease,  and  the  death 
of  the  deceased  resulted  wholly  or  in  part 
from  such  disease,  then  it  could  not  be  said 
that  the  injury  was  the  sole  or  proximate 
cause  of  death. 

"  It  is  claimed  by  the  plaintiff  that  the  sup- 
posed jar  or  shock  said  to  have  been  produced 
by  jumping  from  the  platform  caused  some 
displacement  in  the  duodenum;  that  it  be- 
came occluded, — to  use  the  expression  that 
has  been  used  by  witnesses;  that  there  was 


constriction  and  occlusion  of  that  Intestine,- 
whicb  was  accompanied  with  consequent  in- 
flammation ;  in  short,  that  the  deceased  had 
duodenitis,  as  tlie  direct  result  of  the  alleged 
original  injury,  and  in  consequence  died. 
This  contention  is  urged  upon  all  the  circum- 
stances of  tlie  case,  and  upon  the  testimony 
offered  by  the  plaintiff  tending  to  show  the 
symptoms  which  accompanied  the  last  sick-,^ 
ness,  the  diagnosis  of  the  ciise  made  by  at-;J 
tending  physicians,  and  the*alleged  develop-* 
meiits  of  the  autopsy.  It  is  contended  In  be- 
half of  the  defendant  that  there  Wiis  no  con- 
striction, occlusion,  or  inflammation  of  the 
duodenum;  that  the  deceased  did  not  have 
duodenitis;  and  that  no  piiysical  injury  is 
shown  to  have  resulted  from  jumping  from 
the  platform.  This  claim  is  based  upon  the 
contention  that  the  various  symptoms  mani- 
fested in  the  last  sickness  of  the  deceased 
were  consistent  with  natural  causes,  with 
some  undiscovered  organic  trouble  not  occa- 
sioned by  violence  or  sudden  injury;  that  the 
conclusions  of  the  physicians  who  made  the 
post  mortem  examination  were  erroneous; 
and  that  the  microscopic  examination  of  tlie 
parts  in  New  York  demonstrated  such  al- 
leged error.  Concerning  the  microscopic  test 
made  in  New  York  by  Dr.  Carpenter,  the 
plaintiff  contends  that  it  is  not  reliable,  and 
should  not  be  accepted,  for  reasons  urged  in 
argument  and  which  I  need  not  repeat. 

"Now,  between  these  conflicting  claims, 
weighing  and  giving  due  consideration  to  all 
the  testimony,  you  must  judge.  If  the  de- 
ceased died  of  some  disease  or  disorder  not 
necessarily  resulting  from  the  original  injury, 
if  there  was  an  injury,  then  the  defendant  is 
not  liable  under  this  certificate  of  insurance: 
but  if  the  deceased  received  an  internal  in- 
jury which  in  direct  course  produced  duode- 
nitis, and  thereby  caused  his  deuth,  then  the 
injury  was  the  proximate  cause  of  death.  In 
considering  this  case  you  ought  not  to  adopt 
theories  without  prouf,  nor  to  substitute  bare 
possibility  for  positive  evidence  of  facts  tes- 
tified to  by  credible  witnesses.  Mere  possi- 
bilities, conjectures,  or  theories  should  not 
be  allowed  to  take  the  place  of  evidence. 
Where  the  weight  of  credible  testimony 
proves  the  existence  of  a  fact,  it  should  be 
accepted  as  a  fact  in  the  case.  Where,  If  at 
all,  proof  is  wanting,  and  the  deficiency  re- 
mains throughout  tlie  case,  the  allegation  of 
fact  should  be  deemed  not  established.  There 
has  been  considerable  testimony  given  by 
pliysicians,  what  we  call  'expert  testimony,' 
and  in  the  consideration  of  that  testimony  it 
is  your  province  to  determine  which  of  these 
medical  witnesses  is  right  in  his  statement,^ 
opinion,  or  judgment.  It  is  purely  a  ques-^ 
tion  of  fact  for  you,  which  of  these*physi-« 
clans  was  most  competent  to  form  a  judg- 
ment as  to  the  cause  of  Dr.  Bairy's  death. 
Who  has  hud  the  best  opportunities  for  form- 
ing a  judgment  as  to  the  cause  of  death?  All 
this  is  to  be  taken  into  consideration  by  you 
in  weighing  and  deliberating  upon  this  evi- 
dence.   ♦    •    ♦ 
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"I  am  asked  to  instruct  you  that,  before 
"the  plaintiff  can  recover,  she  must  show  that 
vhen  the  defendant  received  the  proofs  of 
death,  on  or  about  July  15,  1883,  it  either 
liad  cash  on  hand  belonging  to  class  AA,  or 
that  it  levied  an  assessment  upon  the  mem- 
bers, and  by  that  means  received  money 
which  belonged  to  class  AA.  This  construc- 
tion of  the  certilicate  is  upon  the  theory  that, 
to  entitle  the  plaintiff  to  recover,  it  is  essen- 
tial to  show  either  that  it  had  money  on  hand 
With  which  to  meet  this  loss,  or  that  it  has 
made  an  assessment  from  which  the  loss  can 
be  paid.  This  instruction  I  must  decline  to 
give  yon,  for  the  reason  that  it  appears  from 
'  the  evidence  that  there  were  more  than  a  suf- 
ficient number  of  members  in  class  AA  to 
pay  the  five  thousand  dollars  on  this  certiQ- 
cate,  if  an  assessment  were  to  be  made;  and 
I  regard  it  the  duty  of  the  association  to  make 
tbe  assessment  when  the  death  loss  is  proved, 
and  where  the  case  is  one  upon  which  the  as- 
-MCiation  is  liable  to  pay  the  loss. 

"Now,  to  sum  up  the  case,  if  you  find  from 
the  evidence  that  the  deceased,  on  the  20th 
day  of  June,  188S,  sustained  a  bodily  injury, 
and  that  such  injury  was  effected  through  ex- 
ternal, violent,  and  accidental  means,  and 
was  Ane  of  which  there  was  an  extern  ad  and 
Tislble  sign,  and  that  tbe  injury  was  the 
proximate  or  sole  cause  of  death,  then  the 
plaintiff  should  have  a  verdict  in  her  favor. 
If,  on  the  contrary,  you  find  either  that  the 
Injury  was  not  sustained,  or  that,  if  it  was 
■ustained,  it  was  not  effected  through  exter- 
nal, violent,  and  accidental  means,  or  was  an 
Injury  of  which  there  waa  no  external  and 
visible  sign,  or  that  it  was  not  the  proximate 
or  sole  cause  of  death,  then  your  verdict 
should  be  for  the  defendant.  If  you  find  the 
plaintiff  entitled  to  recover  you  will  render  a 
^  verdict  in  her  favor  for  the  sum  of  five  thou- 
^  sand  dollars,  with  Interest  at  seven  per  cent., 
•  computed  from  the  15th  ofSeptomber,  1883, 
to  the  present  time,  adding  the  interest  to 
the  principal,  so  that  your  verdict  will  show 
the  gross  sum." 

After  the  charge  had  been  given  a  juryman 
inquired:  "Is  there  any  evidence  showing 
that  the  association  did  make  an  assessment 
after  receiving  proof  of  Dr.  Barry's  death?" 
The  court  replied:  ["There  is  some  proof  on 
that  subject.  You  need  not  take  that  into 
consideration  at  all,  for  I  have  instructed  you 
tliat  if  you  should  find  the  facts  as  I  have 
stated  them  to  you  the  plaintiff  is  entitled  to 
recover.  You  need  not  take  into  considera- 
.«tion  the  matter  of  assessment."]  The  de- 
■Jfendant  excepted  to  the  part  in  brackets. 
-•  •  1.  When  the  trial  took  place,  in  December, 
1885,  the  following  provision  of  the  state 
statute  was  in  force  in  Wisconsin,  (Rev.  St. 
Wis.  1878,  §  2858,  tit.  25,  c.  128,  p.  760:) 
"The  court,  in  its  discretion,  may,  and  when 
either  party,  at  or  before  the  close  of  the  tes- 
timony, and  before  any  argument  to  the  jury 
Is  made  or  waived,  shall  so  request,  the  court 
shall  direct  the  jury  to  find  a  special  verdict. 
Such  verdict  shall  be  prepared  by  the  court 


in  the  form  of  questions,  in  writing,  relating 
only  to  material  issues  of  fact  and  admitting 
a  direct  answer,  to  which  the  jury  shall  make 
answer  in  writing.  The  court  may  also  di- 
rect the  jury.  If  they  render  a  general  ver- 
dict, to  find  in  writing  upon  any  particular 
questions  of  fact,  to  I^  stated  as  aforesaid. 
In  every  action  for  the  recovery  of  money 
only,  or  specific  real  property,  the  jury  may, 
in  their  discretion,  when  not  otherwise  di- 
rected by  the  court,  render  a  general  or  a 
special  verdict."  It  is  contended  for  the  de- 
fendant that  the  court  erred  in  refusing  its 
demand  to  submit  a  special  verdict  in  thee 
case,  as  provided  by  tbe  rules  of  practice  inJJ 
the  state.  It  is,  however,*conceded,  in  the" 
brief  of  its  counsel,  that  the  refusal  to  submit 
a  special  question  in  connection  with  the 
general  verdict  was  not  error,  in  view  of 
the  ruling  of  this  court  in  Railroad  Co.  ▼. 
Horst,  93  n.  S.  291,  299.  In  that  case  this 
court  adhered  to  its  views  expressed  inNudd 
V.  Burrows,  91  U.  S.  426.  442,  that  the  per- 
sonal conduct  and  administration  of  the  judge 
in  the  discharge  of  his  separate  functions 
was  neither  practice,  pleading,  nor  a  form  or 
mode  of  proceeding,  within  the  meaning  of 
section  5  of  tbe  act  of  June  1. 1872,  (17  St. 
197,)  now  section  914  of  the  Revised  Stat- 
utes, I  and  further  said  that  the  statute  was 
not  intended  to  fetter  the  judge  in  the  per- 
sonal discharge  of  his  accustomed  duties,  or 
to  trench  upon  the  common-law  powers  with 
which  in  that  respect  he  is  clothed.  This 
principle  has  been  uniformly  applied  since  by 
this  court;  and  we  are  of  opinion  that  it 
covers  the  demand  made  in  this  case,  that  the 
court  should  submit  a  special  verdict,  as  pro- 
vided by  the  rules  of  practice  in  the  state  of 
Wisconsin,  and  should  submit  the  particular 
question  ment-oned  in  that  connection. 

2.  It  is  also  urged  as  error  that  the  court 
did  not  restrict  the  case  to  the  issue  made  by 
the  pleadings;  that  that  issue  was  that  the 
assured  died  from  "a  stricture  of  tbe  duo- 
denum," produced  by  the  accident;  and  that 
the  issue  submitted  by  the  court  was  acci- 
dental death  from  anything.  The  court  very 
properly  refused  to  instruct  the  jury  that  the 
assured  did  not  die  from  duodenitis;  and  its 
response  to  the  request  to  instruct  them  that, 
if  they  found  he  did  not  die  from  duo- 
denilis,  their  verdict  must  be  for  the  de- 
fendant, was  that  it  refused  to  give  that  in- 
struction, "except  as  contained  in  the  general 
charge."  It  is  contended,  however,  for  the 
defendant  that  in  the  general  charge  the 
jury  were  charged,  in  effect,  that,  if  the  as- 
sured sustained  internal  injury  of  any  kind 
by  his  jump,  and  died  therefrom,  the  plain- 
tiff could  recover.    But  wu  do  not  so  under* 


>  This  section  provides  that  "the  practice,  plead- 
ings, and  forms  and  modes  of  proceeding  in  civil 
causes  *  •  •  in  the  circuit  and  district  court* 
shall  conform  as  near  as  may  be  to  the  practice, 
pleadings,  and  forms  and  modes  of  proceeding  ex- 
isting at  the  time  in  like  causes  in  the  courts  of 
record  of  the  state  within  which  suob  circuit  or 
district  ooorts  are  held. "  C  ^  r^r^n\r> 
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stand  tbe  charge.  In  a  part  of  it,  before  set 
forth,  and  not  excepted  to  by  the  defendant, 
the  court  distinctly  laid  before  the  jury  the 
iaaue  aa  to  tbe  constriction  or  occlusion  of 
the  duodenum,  and  the  contentions  of  the 
two  parties  in  regard  thereto,  and  told  the 
HJury  that  they  must  judge  between  those 
S  conflicting  claims,  weighing  and  giving  due 

*  consideration  to*all  the  testimony,  and  that 
if  the  deceased  received  an  internal  injury, 
which  in  direct  course  produced  duodenitis, 
and  thereby  caused  his  death,  then  the  in- 
Jury  was  the  proximate  cause  of  death. 

S.  It  is  further  urged  that  there  was  no 
evidence  to  support  the  verdict,  because  no 
accident  was  shown.  We  do  not  concur  in 
this  view.  The  two  companions  of  the  de- 
ceased jumped  from  tbe  same  platform,  at 
the  same  time  and  place,  and  alighted  safely. 
It  must  be  presumed,  not  only  that  the  de- 
ceased intended  to  alight  safely,  but  thought 
that  he  would.  The  jury  were,  on  all  the 
evidence,  at  liberty  to  say  that  it  was  an  ac- 
cident that  he  did  not.  The  court  properly 
Instructed  them  that  the  jumping  off  the 

filatform  was  the  means  by  which  tlie  in- 
ury,  if  any  was  sustained,  was  caused;  that 
Ihe  question  was  whether  there  was  anything 
accidental,  unforeseen,  involuntary,  unex- 
pected, in  the  act  of  jumping,  from  the  time 
thedeceased  left  the  platform  until  he  alighted 
on  the  ground;  that  the  term  "accidental" 
was  used  in  the  policy  in  its  ordinary,  pop- 
ular sense,  as  meaning  "  happening  by  chance, 
unexpectedly  taking  place,  not  according  to 
tbe  usual  course  of  things,  or  not  as  ex- 
pected;" that  if  a  result  is  such  as  follows 
from  ordinary  means,  voluntarily  employed, 
in  a  not  unusual  or  unexpected  way,  it  can- 
not be  called  a  result  effected  by  accidenttd 
means;  but  that  if,  in  the  act  which  precedes 
the  injury,Bometliingunforeseen,  unexpected, 
unusual,  occurs  which  produces  the  injury, 
then  the  injury  has  resulted  through  acci- 
dental means.  The  jury  were  further  told 
— ^no  exception  being  taken — that  in  consid- 
ing  the  case  they  ought  not  to  adopt  theories 
without  proof,  or  substitute  bare  possibility 
for  positive  evidence  of  facts  testified  to  by 
credible  witnesses ;  that  where  the  weight  of 
credible  testimony  proved  tbe  existence  of  a 
fact,  it  should  be  accepted  as  a  fact  in  the 
case;  but  that  where,  if  at  all,  proof  was 
wanting,  and  the  deficiency  remained 
throughout  the  case,  the  allegation  of  fact 
should  not  be  deemed  establislied.  In  Mar- 
tin V.  Insurance  C!o.,  1  Fost.  &  F.  505,  the 
M  policy  was  against  any  bodily  injury  result- 
m  Ing  from  any  accident  or  violence,  "  provided 

*  that  tbe  injury  should  lie'occasioned  by  any 
external  or  material  cause  operating  on  the 
person  of  the  Insured."  In  the  course  of  his 
business  be  lifted  a  heavy  burden,  and  in- 
jured his  spine.  It  was  objected  that  he  did 
not  sustain  bodily  injury  by  reason  of  an  ac- 
cident. Theplaintifi  recovered.  In  Insure 
ance  Co.  v.  Burroughs,  69  Pa.  St.  43,  the 
policv  was  against  death  "in  consequence  of 
accident,"  and  was  to  be  operative  only  in 


case  the  death  was  caused  solely  by  an  "ac- 
cidental injury."  It  was  held  that  an  acci- 
dental strain,  resulting  in  death,  was  an  ac- 
cidental injury  within  the  meaning  of  the 
policy,  and  that  it  included  death  from  any 
unexpected  event  happening  by  chance,  and 
not  occurring  according  to  the  usual  course 
of  things.  The  case  of  Southard  v.  Assur- 
ance Co.,  34  Conn.  574,  is  relied  on  by  the 
defendant.  That  case,  though  pending  in  a 
state  court  in  Connecticut,  was  decided  by 
an  arbitrator,  who  was  then  the  learned  dis- 
trict Judge  of  the  United  States  for  tbe  dis- 
trict of  Connecticut.  But,  if  there  is  any- 
thing in  tliat  decision  inconsistent  with  the 
present  one,  we  must  dissent  from  its  views. 
4.  It  is  contended  that  no  recovery  at  law 
could  be  had  on  this  policy,  or,  at  most,  only 
one  for  nominal  damages,  on  the  ground 
that  tbe  contract  of  the  defendant  was  not 
to  pay  any  sura  absolutely,  but  only  to  levy 
an  assessment  and  pay  over  the  proceeds; 
and  that  the  remedy  of  the  plaintiff  was 
solely  in  equity,  for  a  specific  performance  of 
the  contract.  The  policy  says;  "The  prin« 
cipal  sum  represented  by  the  payment  of  two 
dollars  by  each  member  in  division  AA  of 
the  association,  as  provided  in  the  by-laws," 
not  to  exceed  $5,000.  "to  be  paid"  to  the 
wife.  Although  the  by-laws  state  that  the 
object  of  the  association  "is  to  collect  and  ac- 
cumulate a  fund"  for  the  purpose  named, 
and  that,  on  the  requisite  proof  of  bodily 
injury  to  and  the  death  of  a  member  of  a 
division,  the  board  of  directors  shall  imme- 
diately order  an  assessment  of  two  dollars 
upon  each  person  who  was  a  member  of  the 
division  to  which  tbe  deceased  belonged  at 
the  time  of  his  death,  and  pay  the  amount 
so  collected,  according  to  tbe  prescribed^, 
schedule  of  classification,  to  the  proper  ben-K 
eficiary,  the  pulicj*doe8  not  contract  to  make* 
an  assessment,  nor  does  it  make  the  pay- 
ment of  any  sum  contingent  on  an  assess- 
ment, or  on  the  collection  of  an  assessment. 
It  agrees  to  pay  a  principal  sum  represented 
by  the  payment  of  two  dollars  for  each  mem- 
ber in  division  AA,  within  60  days  after 
proof  of  death.  The  association  always 
knows  tbe  number  of  members,  which  is  to 
be  multiplied  by  two.  It  has  60  days  in 
which  to  make  the  assessment  and  collect 
what  it  can,  l)efore  making  any  payment, 
but  it  takes  the  risk  as  to  those  who  do  not 
pay  in  time  or  at  all.  The  liability  to  assess- 
ment is  all  tliat  concerns  the  beneficiary,  not 
the  making  or  collection  of  an  assessment; 
and  the  liability  to  assessment  only  measures 
the  amount  to  be  paid  under  the  policy.  In 
view  of  the  amendment  made  to  the  com- 
plaint at  tbe  trial,  which  was  not  excepted 
to,  and  of  the  testimony  of  the  secretary  ot 
the  defendant,  the  charge  of  the  court  on 
the  subject  of  an  assessment  was  proper, 
and  so  was  the  verdict.  In  the  cases  cited 
by  the  defendant  either  the  policy  was  dif- 
ferent from  the  present  one,  in  providing 
only  for  levying  an  assessment  and  paying 
the  amount  collected,  or  there^was  no  proof 
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of  the  assessable  nnmber  of  members.  We 
see  no  error  In  anything  excepted  to  by  the 
defendant,  and  the  Judgment  is  afBrmed. 


Fbbeland  «. 


cm  V.  s. 

,  Williams. 
(May  18, 18S9.) 
1.  CoNSTiTtrnoNAi.  Law  —  Oblioatioh  or  Con- 

TBACT8 — JnDGMKJIT  FOR  TORT. 

Const,  W.  Va.  (1872)  art.  8,  f  85,  provides  that 
"do  citizen  of  this  state  who  aided  or  participat- 
ed in  the  late  war  *  *  *  on  either  side  shall 
be  liable  in  any  proceeding,  civil  or  criminal; 
Bor  shall  his  property  be  seized  or  sold  under 
final  process  issued  upon  Judgments  or  decrees 
heretofore  rendered,  or  otherwise,  because  ol 
any  act  done  according  to  the  ustu^  of  civilized 
wufare,  in  the  prosecution  of  saidwar,  by  either 
of  the  parties  thereto.  The  legislature  shall  pro- 
Tide  by  general  law  for  giving  full  force  and  ef- 
fect to  this  section  by  due  process  of  law."  In 
1868  defendant  sued  plaintiil  In  aoircuit  court  of 
West  Virginia  in  trespass  de  bonU,  for  taking 
eattle,  which  action  plaintiff  defended  on  the 
ground  that  he  was  a  Confederate  soldier,  and  as 
snoh  took  the  cattle  under  military  orders,  in  ao- 
oordance  with  the  usages  of  civilized  warfare: 
but  judgment  was  rendered  against  him,  and  af- 
firmed by  the  sapreme  court  of  appeals  in  1867. 
Held,  on  bill  in  cnanoery  to  enjoin  the  execution 
thereof,  that  as  to  such  judgment  the  above  con- 
stltntional  provision  is  not  repugnant  to  Const. 
U.  8.  art.  1,  S  10,  providing  that  no  state  shall 
peas  any  law  Impairing  the  obligation  of  con- 
tracts. A  Judgment  for  a  tort  is  not  a  ooutraot. 
8.  Samb — Ddb  Fboobss  ov  Law. 

Kor  is  it  repugnant  to  the  provldon  of  the 
fourteenth  amendment,  that  no  state  shall  "de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law. "  Final  judgments 
have  always  oeen  subject  to  review,  reconsider- 
ation, reversal,  and  modification  in  various 
modes,  as  by  bill  in  ea  uity,  etc.,  which  are  conced- 
edly  due  process  of  law,  and  the  constitutional 
provision  in  question  simply  removes  the  ob- 
structions which  otherwise  might  hinder  the  en- 
forcement of  such  remedies,  and  authorizes  re- 
lief against  judgments  rendered  contrary  to  a 
principle  of  law  existing  independently  of  con- 
stitutional or  statutory  provisions,  viz.,  that  for 
acts  done  in  accordance  with  the  usages  of  civ- 
ilized warfare  there  is  no  personal  liability. 
Habus,  J.,  dissenting. 

In  Error  to  the  Supreme  Court  of  Appeals 
of  the  State  of  West  Virginia. 


Chas.  V.  Cole  and  W.  L.  Cole,  for  plaintiff  *B 


in  error.    Robert  White  and  Chas.  J.  Fatiik- 
9ner,  for  defendant  in  error. 
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Miller,  J.  *  This  case  is  brought  before 
us  by  a  writ  of  error  directed  to  the  judges  of 
the  supreme  court  of  appeals  of  the  state  of 
West  Virginia.  We  can,  perhaps,  best  pre- 
sent the  questions  of  feileral  cognizance, 
which  are  supposed  to  give  this  court  juris- 
diction, by  a  short  statement  of  its  history. 
David  Freeland,  the  present  plaintiff  in  er- 
ror, brought  in  the  circuit  court  of  Preston 
county,  in  the  stale  of  West  Virginia,  against 
Joseph  V.  Williams  and  bis  brother,  Charles 
Williams,  an  action  of  trespass  de  bcnU  as- 
portatU  for  the  taking  and  conversion  of 
of  cattle  which  were  the  properly  of  the  plain- 
tiff; and  on  the  22d  day  of  December,  1865, 
he  recovered  a  judgment  in  that  court  against 
Joseph  V.  Williams,  for  81,110,  with  inter- 
est and  costs,  there  being  a  verdict  in  favor 
of  the  other  defendant.    From  that  judg- 


ment*the  defendant  took  a  writ  of  error,  on* 
which  it  was  affirmed  in  the  supreme  court 
of  anpeals  of  the  state  of  West  Virginia. 
Tnilfams  V  Freeland,  2  W.  Va.  306.  The 
trespass  took  place  while  the  late  civil  war 
was  flagrant  in  that  part  of  the  country.  The 
records  of  the  circuit  court  of  Preston  county, 
in  which  this  Judgment  was  rendered,  have 
been  destroyed  by  fire,  and  no  transcript  of 
the  proceedings  of  that  case  is  to  be  found  in 
the  record  presented  to  us,  except  that  a  cer- 
tified copy  of  the  judgment  of  the  supreme 
court  of  appeals,  affirming  the  Judgment  of 
the  circuit  court,  is  appended  as  an  exhibit  to 
the  answer  of  Freeland  made  in  the  suit  now 
under  consideration.  The  judgment  thus  re- 
covered remaining  unsatisfied,  the  defendant 
in  that  case,  Joseph  V.  Williams,  on  the  15th 
day  of  August,  1883,  filed  his  bill  in  chan- 
cery In  the  circuit  court  of  Preston  county, 
which,  as  it  is  short,  and  contains  the  matter 
which  we  are  called  upon  to  review,  will  be 
here  inserted,  as  follows: 

"The  Bill  of  Complaint  of  Joseph  V.  Will- 
lams,  Plaintiff,  against  David  Freeland,  De- 
fendant, filed  in  the  Circuit  Court  of  Preston 
County.  —  To  the  Honorable  Wm.  T.  lee. 
Judge  of  the  Cirmit  Court  of  Preston  Conn- 
ty:  The  plaintiff  complains  and  says  that 
the  defendant  instituted  in  the  circuit  court 
of  said  county  his  action  of  trespass  against 
the  plaintiff  and  a  certain  Charles  Williams, 
and  on  the  22d  day  of  December,  1865,  recov- 
ered a  Judgment  therein  against  the  plaintiff 
alone  for  $1,110,  with  interest  thereon  from 
the  4th  day  of  January,  1864,  and  for  the 
costs  of  the  plaintiff  therein  expended.  The 
record  of  said  judgment  has  been  destroyed 
by  the  burning  of  the  court-house  of  said 
county.  From  said  judgment  the  plaintiff 
obtained  a  writ  of  error  and  supersedeas,  and 
the  said  judgment  was  by  the  supreme  court 
of  appeals,  at  the  July  term  thereof,  in  th« 
year  1867,  affirmed;  and  thereafter,  on  the 

day  of ,  1875,  the  said  defend*  » 

ant  sued  out  an  execution  on  said  sum  ofs 


with  interest  from  the  ' 


of  ■ 


day* 
-,  and  for  costs  and  damages,  as  was 


In  said  case  then  provided  for  by  law;  that 
the  plaintiff  then  proceeded  to  invalidate  and 
have  said  judgment  set  aside,  according  to  an 
act  of  the  legislature  of  the  state  of  West 

Virginia,  on  the day  of ,  and 

said  judgment  was  by  the  circuit  court  of 
said  county  by  order  entered  in  said  proceed- 
ings, set  aside,  and  a  new  trial  ordered  in 
said  original  action;  that  from  said  order  an 
appeal  was  taken  by  said  Freeland,  and  said 
order  was  reversed,  and  said  proceedings  to 
set  aside  said  judgment  were  dismissed;  and 
so,  therefore,  the  said  original  judgment  is 
apparently  in  force,  although.  In  fact,  void, 
for  reasons  hereinafter  stated.  The  plaintiff 
further  states  that  said  aclion  in  which  said 
judgment  was  obtained  was  not  an  action  ex 
contractu,  but  was  an  action  ex  delicto;  that 
it  was,  in  fact,  for  cattle  or  other  personal 
property,  alleged  by  the  defendant  to  belong 
to  him,  taken  by  the  military  authorities  of 
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the  Confederate  States,  and  taken  by  tbe  sol- 
dieiy  and  military  autliorities  aforesaid  during 
the  late  war  between  tbe  goTernment  of  the 
United  States  and  a  part  of  the  people  there- 
of; and  the  plaintiff  says  that  said  judgment 
was  for  acts  done  according  to  the  usages  of 
dTilized  warfare  in  the  prosecution  of  said 
war  by  the  said  Confederate  States  and  the 
military  power  and  authority  thereof.  The 
plaintiff  further  states  that  during  said  war 
he  was  a  citizen  of  tbe  state  of  Virginia  until 
the  formation  of  the  state  of  West  Virginia, 
and  thereafter  was  and  has  been  continually 
since  a  citizen  of  the  state  of  West  Virginia, 
and  is  now  a  citizen  of  the  slate  of  West  Vir- 
ginia; that  he  aided  and  participated  in  said 
war  in  the  armies  of  the  said  Confederate 
States  from  the  time  he  entered  the  service 
thereof,  in  tbe  year  1862,  until  the  termina- 
tion thereof.  The  plaintiff  further  states 
that  be  resides  in  the  county  of  Grant,  and 
is  the  owner  of  real  estate  therein;  that  said 
judgment  has  been  docketed  in  bis  said  coun- 
ty, as  he  believes,  and  has  occasioned  a  cloud 
upon  his  title  to  said  property.  The  plaintiff 
further  says  that  he  is  advised  that  said  judg- 
ment is  void,  and  that  his  property  is  not  lia- 
^  ble  to  be  seized  or  sold  therefor,  and,  not- 
^  withstanding  said  judgment  is  void,  be  is 
*  threatened  *and  is  in  danger  of  having  his 
property  so  seized  and  sold  to  satisfy  said 
judgment,  and  the  value  and  salable  charac- 
ter of  his  said  real  estate  by  reason  of  the 
cloud  on  tbe  title  thereof  as  aforesaid  is  great- 
ly impaired.  The  plaintiff  further  states 
that  he  has  not  full  or  adequate  relief  against 
said  judgment,  except  by  this  his  bill  and  the 
due  process  of  law  thereby,  and  by  the  en- 
forcement of  the  protection  afforded  by  the 
tblrty-flf  th  section  of  the  eighth  article  of  the 
constitution  of  this  state  in  his  behalf,  and  to 
have  said  judgment  by  judicial  authority  de- 
clared void  and  inoperative.  The  plaintiff 
therefore  prays  that  said  j  udgraent  be  declared 
void;  that  the  defendant  be  perpetually  en- 
joined and  restrained  from  collecting  the 
same  and  every  part  thereof,  whether  of  prin- 
cipal, interest,  cost,  or  damages,  and  from 
suing  out  execution  thereon ;  and  that  be  may 
have  such  other  relief  as  the  court  may  see 
fit  to  grant. 

"Joseph  V.  Williams,  by  Counsel." 
To  this  bill  there  was  a  demurrer  by  Free- 
land,  and  also  an  answer.  Tbe  demurrer  relies 
upon  tbe  proposition  that  the  thirty-fifth  sec- 
tion of  article  8  of  the  constitution  of  the  state, 
which  the  plaintiff  in  that  case  sets  up  as  tbe 
foundation  of  bis  relief,  is  in  conflict  with  the 
tenth  section  of  the  first  article  of  the  consti- 
tution of  the  United  States,  and  also  with  the 
first  section  of  the  fourteenth  article  of 
amendment  to  that  constitution,  and  is  there- 
fore null  and  void.  The  answersets  outthe 
same  matter,  and  also  says  that  the  judgment 
was  for  a  lot  of  cattle  owned  by  Freeland, 
and  taken  and  converted  by  the  plaintiff,  but 
not  in  accordance  with  the  usages  of  civilized 
warfare;  and  that  Williams  went  to  trial  on 
the  plea  of  not  guilty  to  the  action  of  trespass 


for  the  recovery  of  the  value  of  these  cattle, 
though  tbe  plaintiff  might  have  waived  tbe 
trespass,  and  declared  in  assumpsit.  To 
this  there  was  a  replication,  and  testimony 
by  way  of  depositions  was  taken  on  tbe  issue 
as  to  whether  the  taking,  on  which  the  orig- 
inal judgment  for  the  plaintiff  rested,  was 
an  exercise  of  belligerent  rights,  iind  was 
done  according  to  tbe  usages  and  principles^ 
of  public  war.  There  can  be  no  question  ;;J 
''that  these  depositions  establish  the  fact  that* 
Williams,  tbe  defendant  in  tbe  original  ac- 
tion, was  a  soldier  under  tbe  command  of 
Gen.  Fitzhugh  Lee,  whose  force  was  domi- 
nant in  that  part  of  West  Virginia  in  Janu- 
ary, 1864,  and  that  it  was  under  his  orders 
that  the  cattle  were  seized  while  Lee  was  on 
a  raid  through  that  county,  the  object  of 
which  was  to  get  beef  cattle,  and  the  order 
of  the  commanding  officer  was  to  take  beef 
cattle  and  surplus  horses.  Upon  the  final 
bearing  tbe  circuit  court  rendered  its  decree 
in  the  following  language:  "It  is  tl>erefore 
considered  by  the  court  tliat  the  judgment  in 
the  bill  mentioned  in  favor  of  the  defendant 
against  the  plaintiff,  described  as  a  judgment 
rendered  by  the  circuit  court  of  Preston 
county,  on  the  22d  day  of  December,  1865, 
for  $1,110,  with  interest  thereon  from  th» 
4th  day  of  January,  1864,  and  the  costs,  ia- 
void,  and  that  the  defendant  be  perpetuiilly 
enjoined  and  restrained  from  the  enforce- 
ment and  collection  of  the  same  and  every 
part  thereof,  and  that  the  defendant  do  pa^ 
to  the  plaintiff  his  costs  herein."  Thereup- 
on Freeland,  the  present  plaintiff  in  error, 
made  application,  according  to  the  laws  of 
West  Virginia,  by  a  petition,  for  an  appeal, 
which  petition  was  denied.  This  denial,  a» 
in  the  case  of  similar  proceedings  in  tbe  state 
of  Virginia,  this  court  has  held  to  be  a  final 
judgment  of  the  highest  court  of  the  state, 
which  can  be  reviewed  in  this  court  in  a- 
proper  case.  The  errors  assigned,  and  the 
questions  presented  by  counsel  and  by  this 
record,  are  substantially  two:  (1)  That  the 
new  constitution  of  West  Virginia,  relied  on 
as  the  foundation  of  relief  by  the  defendant 
in  error,  is  a  violation  of  that  clause  of  the 
constitution  of  the  United  States  which  de- 
clares that  no  state  shall  pass  any  law  im- 
pairing tbe  obligation  of  contracts.  Section 
10,  art.  1,  of  the  original  constitution.  (2) 
That  it  violates  the  provision  of  the  first  sec- 
tion of  the  fourteenth  article  of  amendment, 
viz.,  that  no  state  shall  "deprive  any  person 
of  life,  liberty,  or  property  without  due  pro- 
cess of  law." 

It  is  proper  to  observe  that  counsel  have^ 
commented  upon  the  fact  that  tbe  defendant,.*- 
Wiliiitms,  in  tbe  original*  action  of  trespass,? 
filed  certain  pleas  setting  up  the  fact  that 
what  he  did  in  the  way  of  seizing  the  cattle 
was  under  order  of  superior  military  author- 
ity, and  in  the  exercise  of  belligerent  rights, 
and  that  therefore  he  was  not  personally  lia- 
ble to  tbe  plaintiff  for  tbe  alleged  trespass. 
But  there  is  no  evidence  in  this  record  that 
any  such  pleas  were  ever  offered  to  be  filed. 
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or  were  rejected  by  the  trial  court;  nor  is 
any  such  fact  stated  by  Williams  in  the  bill 
wbich  is  the  foundation  of  the  suit  now  be- 
fore as.  It  is  very  true  that  this  circum- 
stance is  mentioned  in  some  of  the  opinions 
of  the  supreme  court  of  appeals  of  the  state, 
in  one  of  the  cases  where  tliis  matter  was 
before  it,  but  this  could  not  be  received  as 
evidence  of  a  fact  not  found  in  the  record, 
even  if  those  opinions  and  Judgments  bad 
been  made  a  part  of  this  case  by  reference  or 
otherwise.  But  tliis  matter  is,  we  think, 
immaterial  in  regard  to  the  issue  presented 
here.  The  defense  which  Williams  now  says 
be  offered  to  make  by  those  pleas  was  com- 
petent under  the  plea  of  not  guilty,  on  which 
the  case  was  tried;  and  in  the  depositions 
taken  in  the  present  case  on  the  bill  for  an 
injunction  it  is  made  quite  clear  that  such  a 
defense  was  offered,  but  held  to  be  insuffl- 
cdent  by  the  court. 

The  constitutional  provision  of  the  state 
of  West  Virginia,  adopted  by  vote  of  the 
people  on  the  22d  of  August,  1872,  on  which 
the  defendant  In  error  mainly  relies  in  sup- 
port of  the  decree  rendered  in  this  case,  is 
the  thirty-fifth  section  of  the  eiglith  article 
of  that  instrument,  and  reads  as  follows: 
"No  citizen  of  this  state  who  aided  or  par- 
ticipated in  the  late  war  between  the  govern- 
ment of  the  United  States  and  a  part  of  the 
people  thereof,  on  either  side,  sbidl  be  liable 
in  any  proceeding,  civil  or  criminal;  nor 
shall  his  property  be  seized  or  sold  under 
final  process  Issued  upon  judgments  or  de- 
crees heretofore  rendered,  or  otherwise,  be- 
cause of  any  act  done,  according  to  the 
usages  of  civilized  warfare,  in  the  prosecu- 
tion of  said  war,  by  either  of  the  parties 
thereto.  The  legislature  shall  provide  by 
general  law  for  giving  full  force  and  effect 
(ito  this  section  by  due  process  of  law."  The 
9  legislature  of  West  Virginia  undertook  to 
*  discharge  the'duty  imposed  by  this  constitu- 
tional provision,  by  section  8,  c.  58,  Acts 
1872-78,  which  is  in  the  following  language: 
"That  if  it  shall  be  alleged  by  petition,  under 
oath  of  the  defendant,  or  his  personal  repre- 
sentative, to  the  court  in  which  any  judg- 
ment or  decree  shall  have  been  rendered,  or 
to  any  court  to  which  such  judgment  or  de- 
cree shall  be  transferred,  that  sr.ch  judgment 
or  decree  was  recovered  or  rendered  by  rea- 
son of  an  act  done  by  the  defendant  accord- 
ing to  the  usage  of  civilized  warfare  in  the 
Srosecution  of  said  war,  a  copy  of  which 
aving  been  served  on  the  plaintiff,  his 
agent  or  attorney  at  law,  or,  if  he  be  dead, 
apon  his  personal  representative,  ten  days 
prior  to  filing  tlie  same,  the  court  shall  sus- 
pend proceedings  upon  such  judgment  or  de- 
cree; and,  being  satisfied  of  the  truth  of  said 
allegation,  or  if  it  appears  by  the  record  that 
a  plea,  setting  forth  that  the  matters  com- 
plained of  were  done  in  accordance  to  the 
usages  of  civilized  warfare  in  the  prosecu- 
tion of  said  war,  was  filed,  or  offered  to  be 
filed,  by  the  defendant,  and  rejected  or  over- 
ruled by  the  court,  shall  set  aside  the  judg- 


ment or  decree,  and  award  a  new  trial  there- 
in, which  shall  be  governed  by  the  provis- 
ions of  this  act,  and  in  case  the  judgment  or 
decree  upon  the  new  trial  be  in  favor  of  the 
defendant,  and  be  shall  have  paid  the  said 
judgment  or  decree.  *  *  •  or  any  part 
thereof,  the  court  shall  render  a  judgment 
or  decree  that  the  same  shall  be  restored  to 
the  defendant,  with  interest,  and  shall  en- 
force such  restitution  by  execution  or  other 
proper  process." 

The  supreme  court  of  appeals  of  the  state 
of  West  Virginia,  in  the  case  of  Feerce  v. 
Xitzmiller,  19  W.  Va.  564,  held,  in  a  case 
precisely  similar  to  this,  that,  while  the  con- 
stitutional provision  of  that  state  was  not  in 
violation  of  any  provision  of  the  constitution 
of  the  United  States,  the  mode  prescribed  by 
the  legislature  for  obtaining  the  relief  whicb 
the  new  constitution  authorized  was  not  duo 
process  of  law,  and  that  the  statute  was 
void.  But  it  also  held  that  the  provisions 
of  the  constitution,  and  the  relief  which  it 
intended  to  give,  might  be  carried  into  effect 
by  proceedings  in  courts,  which  would  be^ 
due  process  of  law,  and  intimated  that  a  pro-^ 
ceeding  in*chancery  for  an  injunction  against* 
the  execution  of  the  original  judgment  might 
be  such  due  process  of  law.  We  are,  there- 
fore, relieved  from  any  further  consideration 
of  the  special  provisions  of  this  statute,  and 
are  remitted  to  the  question  of  confiict  be- 
tween the  constitutional  provision  of  1872  of 
the  state  of  West  Virginia  and  the  constitu- 
tion of  the  United  States.  As  we  have  al- 
ready said,  the  first  of  the  questions  thus 
presented  is  whether  that  constitutional  pro- 
vision, in  its  application  to  a  judgment  like 
the  present,  in  existence  when  this  state  con- 
stitution was  adopted,  impairs  the  obligation 
of  a  contract.  On  this  question  the  court 
has  very  little  difficulty.  The  proposition 
that  a  judgment  duly  rendered  in  a  court  of 
law,  in  an  action  of  tort,  is  protected  by  this 
provision  of  the  federal  constitution,  has 
been  before  us  more  than  once  in  recent 
years,  and  was  before  this  court  also  many 
years  ago.  In  the  case  of  Louisiana  v.  May- 
or, 109  U.  S.  285,  3  Sup.  a.  Bep.  211,  th» 
precise  question  was  presented,  and  very 
fully  considered.  In  that  case  a  judgment 
was  recovered  against  the  city  of  New  Or- 
leans for  injuries  received  by  the  riotous  pro- 
ceedings of  a  mob.  At  the  time  when  this 
judgment  was  rendered  the  laws  of  Louisiana 
authorized  taxes  to  be  levied  to  pay  all  judg- 
ments rendered  against  the  city.  Afterwards 
changes  were  made  in  the  laws  on  the  sub- 
ject of  taxation,  so  that  the  power  of  the  city 
to  levy  taxes  was  limited  in  such  a  manner 
that  no  taxes  could  be  raised  that  could  be 
appropriated  to  the  payment  of  this  judg- 
ment. An  application  was  made  to  the  su- 
preme court  of  Louisiana  to  compel  the  city 
authorities  of  New  Orleans  to  levy  taxes  to- 
pay  this  judgment,  which  was  denied  by  that 
court.  The  case  was  brought  here  on  a  writ 
of  error,  on  the  ground  that  the  statute  un- 
der which  the  court  of  Louisiana  denied  th* 
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writ  of  numdamtu  Impaired  the  obligation 
of  the  contract  found  in  tlie  Judgment  in  fa- 
vor of  the  plaintiffs  against  the  city.  This 
court  held,  however,  tliat  that  judgment  was 
not  a  contract,  and  was  not  evidence  of  a 
^contract  within  the  meaning  of  the  constitu- 
^tional  provision.    The  whole  question  of  the 

*  the  nature  of  judgments,  as*being  founded 
upon  tortd,  or  founded  upon  contracts,  as 
they  relate  to  that  provision,  was  very  fully 
discussed;  and,  while  it  was  conceded  that 
such  a  judgment  might  be  declared  upon  as 
a  specialty,  or  a  contract  of  record,  under 
the  old  authorities,  such  a  proposition  could 
not  "convert  a  transaction,  wanting  the  as- 
sent of  parties,  into  one  which  necessarily 
implies  it.  Judgments  for  torts  are  usually 
the  result  of  violent  contests,  and,  as  ol>- 
served  by  the  court  below,  are  imposed  upon 
the  losing  party  by  a  higher  authority  against 
his  will  and  protest.  The  prohibition  of  the 
federal  constitution  was  intended  to  secure 
the  observance  of  good  faith  in  the  stipula^ 
tion  of  parties,  against  any  state  action. 
Where  a  transaction  is  not  based  upon  any 
assent  of  parties  it  cannot  be  said  that  any 
faith  is  pledged  with  respect  to  it;  and  no 
case  arises  for  tlie  operation  of  the  prohibi- 
tion. Garrison  v.  City  of  New  York,  21 
Wall.  203.  There  is,  therefore,  nothing  in 
the  liabilities  of  the  city,  by  reason  of  wliicli 
the  relators  recovered  their  judgments,  that 
precluded  the  state  from  changing  the  taxing 
power  of  the  city,  even  though  the  taxation 
be  so  limited  as  to  postpone  the  payment  of 
the  judgments." 

The  case  of  Garrison  v.  City  of  New  York, 
21  Wall.  196,  above  referred  to,  sustains  the 
proposition  for  which  it  is  quoted.  In  that 
case  a  proceeding  to  condemn  certain  real  es- 
tate in  the  city  of  New  York  for  the  purpose 
of  widening  Broadway  had  been  carried  to 
its  end,  and  an  assessment  was  made  in  fa- 
vor of  Garrison  for  tailing  his  property  to  the 
amount  of  $40,000.  On  this  a  judgment  or 
order  of  confirmation  was  entered  in  the 
proper  court.  The  legislature  of  New  York 
subsequently  passed  a  statute  authorizing  an 
appeal  from  the  order  of  confirmation  to  be 
taken  by  the  city  at  any  time  within  four 
months,  and  made  it  a  duty  of  the  court  to 
which  such  application  sliouhl  be  made  that, 
If  it  should  appear  thiit  there  was  any  error, 
mistake,  or  irregularity  at  any  stage  of  the 
proceedings,  or  that  the  assessments  or 
awards  had  been  unfair  and  unjust,  to  vacate 
the  order  of  confirmation,  and  refer  the  mat- 
n  ter  back  to  new  commissioners,  wlio  should 
5  proceed  to  amend  and   correct  the  report. 

*  This  court'said,  in  reviewing  the  judgment 
of  the  circuit  court  for  the  Southern  district 
of  New  York  on  tliat  question,  that  "the  ol)- 
jection  to  the  act  of  1871,  that  it  impairs  the 
vested  rights  of  the  plaintiff,  and  is  therefore 
repugnant  to  the  constitution  of  the  state, 
is  already  disposed  of  by  what  we  have  said 
upon  the  first  ol)jection.  There  is  no  such 
vested  right  in  a  judgment,  in  the  party  in 
whose  favor  it  is  rendered,  as  to  preclude  its 


re-examination  and  vacation  In  the  ordinary 
modes  provided  by  law,  even  though  an  ap- 
peal from  it  may  not  be  allowed ;  and  the 
award  of  the  commissioners,  even  when  ap- 
proved by  the  court,  possesses  no  greater  sanc- 
tity." The  language  there  used,  and  the  cir- 
cumstances of  that  case,  are  eminently  appli- 
cable to  the  one  now  before  us. 

In  the  earlier  case  of  Satterlee  t.  Matthew- 
son,  2  Pet.  380,  In  an  action  of  ejectment  be- 
tween the  parties,  twice  tried  before  the  su- 
preme court  of  the  state  of  Pennsylvania, 
that  court  bad  held  the  law  to  be — as  it  un- 
doubtedly was  in  that  state — that  the  doctrine 
that  a  tenant  was  estopped  to  deny  tlie  title 
of  his  landlord  was  inapplicable  to  cases 
where  the  title  originated  under  the  claim  of 
the  state  of  Connecticut  to  lands  in  the  state 
of  Pennsylvania.  While  a  third  trial  of  the 
same  case,  between  the  same  parties,  was 
pending,  the  legislature  of  the  st^te  of  Fenn- 
sylvania  passed  a  statute  to  the  effect  that 
the  "relation  of  landlord  and  tenant  shall  ex- 
ist and  be  held  as  fully  and  effectually  be- 
tween Connecticut  settlers  and  Pennsylvania 
claimants  as  between  other  citizens  of  thia 
commonwealth,  on  the  trial  of  any  cause  now 
pending  or  hereafter  to  be  brought  within 
this  commonwealth,  any  law  or  usage  to  the 
contrary  notwithstanding."  Acts  Pa.  1826, 
c.  88.  The  supreme  court  of  the  state  of 
Pennsylvania  conformed  its  judgment  to  this 
statute,  which  was  at  variance  with  the 
rights  established  by  the  two  former  judg- 
ments. The  case  came  to  the  supreme  court 
of  the  United  States,  and  was  argued  before 
that  court  on  the  ground  that  the  statute  im- 
paired the  obligation  of  the  contract  between 
the  tenant  and  the  landlord,  and  also  the  ol>- 
ligation  of  the  contract  by  which  one  party 
derived  his  title  from  the  Connecticut  claim. 
The  court  held  that  no  such  question  was^ 
raised;  that  there  was  no  contract  in  thecase^ 
affected  by  this  provision  of  the  statute.  •  The* 
opinion,  however,  is  more  remarkable,  and 
more  pertinent  to  the  present  case,  in  its  dis- 
cussion of  the  doctrine  of  vested  rights  under 
judgments  of  a  court,  and  under  the  condi- 
tion of  the  title  to  the  property  existing  at 
the  time  the  statute  was  passed. 

We  are  of  opinion  that  the  constitution  of 
West  A'^irginia  of  1872,  in  Its  provision  for 
this  cliiss  of  cases,  does  not  violate  the  obli- 
gation of  a  contract,  where  the  judgment  was 
founded  on  a  tort  committed  as  an  act  of  pub- 
lic war. 

The  other  question  which  we  are  called  up- 
on to  decide  pre^sents  more  difHcully.  Ever 
since  the  case  of  Dow  v.  Johnson,  100  U.  S. 
158,  the  doctrine  has  lieen  settled  in  the 
courts  tliat  in  our  late  civil  war  each  party 
was  entitled  to  the  benefit  of  belligerent 
rights,  as  in  the  case  of  public  war,  and  that, 
for  an  act  done  in  accordance  with  the  usages 
of  civilized  warfare  under  and  by  military 
authority  of  either  party,  no  civil  liability 
attached  to  the  officers  or  soldiers  who  acted 
under  such  authority.  The  case  as  it  Is  now 
presented  to  us  shows  that  the  trespass  for 
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which  the  original  Judgment  was  rendered 
vaa  of  that  character;  and  it  is  argued  with 
much  force  that  the  court  which  rendered 
that  judgment  had  no  jurisdiction  of  the  case, 
or,  at  all  events,  had  no  Jurisdiction  to  ren- 
der such  a  judgment,  and  that  it  is  therefore 
void.  It  follows  from  this  view  of  the  sub> 
]«ct  that  the  oonrt  in  which  it  was  originally 
rendered  had  Jurisdiction  to  set  it  aside  or 
annul  it  without  the  aid  of  the  constitutional 
provision  of  the  state  of  West  Virginia,  and 
that,  on  that  ground  alone,  the  decree  we  are 
called  upon  to  review  must  be  affirmed.  In 
this  view  of  the  subject  some  of  the  Judges 
of  this  court  concur.  On  the  other  band,  it 
is  argued  that,  from  what  appears  to  have 
been  done  in  that  court,  it  was  an  action  of 
which  the  court  bad  Jurisdiction  when  it  was 
brought;  that  the  case  presented  to  it  bj  the 
pleadings  was  a  simple  act  of  trespass  de 
bonis  aaportatis,  in  which  the  defendant 
wrongfully  seized  and  carried  oS  the  cattle 
of  the  plaintiff.  On  the  issue  of  not  guilty, 
Judgment  was  rendered  for  the  plaintiff. 
Whether  the  question  of  belligerent  rights 
^was  there  presented  and  tried  is  not  to  be  aa- 
Qoertained  from  its  reoords,  (1)  because  no 
*  ieooid*of  the  proceeding  exists  in  that  court; 
and,  (2)  because  it  does  not  appear  from  any- 
thing of  record  now  to  be  found  that  the 
queetion  of  belligerent  rights  was  there  con- 
sidered. Nor  are  we  prepared  to  admit,  if 
it  was  considered  and  decided  against  the  de- 
fendant, tbat  the  judgment  is  wholly  and  ab- 
solutely void.  It  is  not  here  denied  that  the 
doctrine  of  Dow  t.  Johnson  is  correct,  and 
that  parties  are  protected  by  tbat  doctrine 
from  civil  liability  for  any  act  done  in  the 
prosecution  of  a  public  war.  But  one  of  the 
very  things  to  be  decided,  when  an  act  like 
this  is  brought  in  question,  and  tlie  defense 
Is  that  it  was  dune  in  the  exercise  of  belliger- 
ent rights,  is  whether  this  defense  is  estab- 
lished by  the  evidence. 

As  regards  the  case  now  before  us,  we  are 
of  opinion  that  the  Judgment  rendered  by  the 
circuit  court  of  Preston  county  in  this  case 
is  prima  /aoie  a  valid  Judgment.  On  the 
face  of  the  record,  if  the  record  now  existed, 
as  set  forth  in  the  case  before  us,  it  would  be 
prima  facie  valid.  It  is  only  the  facts 
proved  by  the  evidence  talten  in  the  present 
case  which  impeach  that  judgment,  and  es- 
tablish that  it  was  rendered  on  account  of 
acts  done  in  pursuance  of  the  powers  of  a 
belligerent  in  time  of  war.  Without,  there- 
fore, considering  whether  this  judgment  is 
absolutely  void,  or  whether  there  existed  any 
rule  of  law  known  to  the  court  by  which  its 
validity  could  be  inquired  into  before  the 
adoption  of  the  constitutional  provision  of 
the  state  of  West  Virginia,  we  proceed  to  in- 
quire how  the  matter  stands  with  the  aid  of 
that  provision,  and  under  all  the  circum- 
stances of  this  case.  The  proposition  of  the 
plaintiff  in  error  is,  tbat  by  the  judgment  of 
the  circuit  court  of  Preston  county  he  had 
acquired  a  vesied  right  in  that  Judgment; 
that  the  judgment  was  his  property;  and 


tbat  any  act  of  the  state  which  prevents  his 
enforcing  tbat  judgment,  in  the  modes  which 
the  law  permitted  at  the  time  it  was  recov- 
ered, is  depriving  him  of  property  without 
due  process  of  law,  and  thererore  forbidden 
by  the  fourteenth  amendment  of  the  federal 
constitution.  This  right  of  the  plaintiff  to 
enforce  that  judgment  is  insisted  upon  as  a 
Tested  right  with  which  no  authority  cann 
lawfully  interfere.  *  It  is  to  be  observed,  in* 
the  first  place,  that  the  language  of  the  pro- 
hibition against  state  interference  with  life, 
liberty,  or  property  is  that  tlie  deprivation  of 
these  precious  rights  shall  not  be  had  with- 
out due  process  of  law.  This  phrase,  "due 
process  of  law,"  has  always  been  one  requir- 
ing construction ;  and.  as  this  court  observed 
long  ago,  never  has  been  defined,  and  prob- 
ably never  can  be  defined,  so  as  to  draw  a 
clear  and  distinct  line,  applicable  to  all  cases, 
between  proceedings  which  are  by  due  pro- 
cess of  law  and  those  which  are  not.  Judg- 
ments, however  solemn,  however  high  the 
court  which  rendered  them,  and  however 
conclusive  in  a  general  way  between  the  par- 
ties, have  been  subject  to  review,  to  recon- 
sideration, to  reversal,  and  to  modification 
by  various  modes.  Among  these  are  motions 
for  new  trials,  appeals,  writs  of  error,  and 
bills  of  review;  and  these  have  always  been 
held  to  be  due  process  of  law.  So,  also,  judg- 
ments of  courts  of  law  have  been  subject  to 
be  set  aside,  to  be  corrected,  and  the  execu- 
tion of  them  enjoined,  by  bills  in  chancery, 
under  circumstances  appropriate  to  such  re- 
lief. This  also  must  be  held  to  be  due  pro- 
cess of  law. 

The  present  case  is  a  bill  in  chancery  to  en- 
join the  execution  of  a  judgment,  and  such 
was  the  relief  granted  by  the  decree  of  the 
court.  In  that  respect  it  is  one  of  the  recog- 
nized processes  of  law  for  re-examining  the 
matters  on  which  a  Judgment  is  founded, 
and  making  such  corrections,  even  to  setting 
aside  the  whole  judgment,  or  perpetually  en- 
joining its  execution,  as  by  the  rules  of  eq- 
uity jurisprudence  are  just  and  appropriate 
to  the  occasion.  Undoubtedly  the  mode  pur- 
sued in  this  case  of  obtaining  relief  against 
the  judgment  of  the  circuit  court  of  Preston 
county  is  in  its  form  due  process  of  law.  It 
is  by  an  appeal  to  the  courts  in  their  regular 
course  of  procedure,  and  is  not  by  any  sum- 
mary or  unusual  process  applied  to  the  de- 
termination of  the  rights  of  parties.  If  it  be 
true  tliat  when  the  original  action  was  pre- 
sented to  the  circuit  court  of  Preston  county, 
the  thing  complained  of  was  found  to  be  an  act 
in  accordance  witli  the  usages  of  civilized 
war,  during  the  existence  of  a  war  flagrant^ 
in  that  part  of  the  country,  that  court  should  ^ 
have  proceeded  no  further,* and  its  subse-* 
quent  proceedings  may  be  held  to  have  been 
without  authority  of  law.  While  it  is  not 
necessary  to  hold  that  the  judgment,  as  pre- 
sented by  the  record,  is  absolutely  void,  it 
may  be  conceded  that  a  court  of  equity,  in  a 
proper  case,  can  prevent  the  enforcement  of 
it.  But  the  application  of  this  remedy  may 
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have  been,  and  probably  was,  embarrassed  !n 
this  case  by  circumstances  which  would  ren- 
der it  unavailing.  There  might  be  raised 
against  it  the  proposition  that  the  defense 
had  been  presented  and  considered  by  the 
court  in  which  the  case  was  tried.  Lapse  of 
time  might  have  prevented  a  court  of  equity 
from  redressing  tlie  wrong  inflicted  by  the 
Judgment.  It  may  have  been  doubtful 
whether  the  case  was  one  of  equitable  cog- 
nizance; it  may  have  been  insisted  that  the 
]ury  passed  upon  the  facts  of  the  case  ad- 
versely to  the  defendant;  and  it  is  undoubt- 
«dly  true  that  the  supreme  court  of  appeals 
of  the  state  of  West  Virginia  had  decided,  in 
this  class  of  cases,  that  tlie  defense  that  the 
party  was  acting  in  accordance  with  belliger- 
ent rights  was  not  a  suflScient  defense.  These 
reasons,  and  probably  the  latter  one  mainly, 
were  those  upon  which  the  constitutional 
convention  of  West  Virginia  acted  in  fram- 
ing the  provision  which  we  have  already  cited 
on  this  subject.  Was  it  competent  for  that 
convention  to  establish  a  rule  of  law  which 
is  now  the  recognized  rule  of  this  court,  and 
perhaps  of  all  the  courts  of  the  United  States, 
which  is  commended  by  the  highest  authori- 
ties, and  which  is  eminently  adapted  to  the 
purpose  of  quieting  strife  and  securing  re- 
pose after  the  turmoils  of  a  civil  war,  al- 
though the  principle  asserted  was  in  opposi- 
tion to  that  held  by  the  supreme  court  of  ap- 
peals of  the  state?  That  this  principle  would 
govern  all  cases  where  the  act  for  which  the 
party  was  sued  occurred  after  its  establish- 
ment does  not  admit  of  question.  That  it 
was  the  law  of  the  country  before  its  adop- 
tion by  the  state  constitution  there  is  as  little 
doubt.  Shall  it  be  held  to  be  incapable  of 
enforcement,  and  forbidden  by  the  constitu- 
tion of  the  United  States,  because  it  is  made 
to  cover  judgments  already  rendered  in  vio- 
lation of  the  principle  asserted?  The  consti- 
Stution  of  the  state  remedies  the  defects  of  the 
^proceeding  by  bill  in  chancery;  it  creates  no 
*  new  process  of  law ;  it'makes  that  which  has 
always  been  due  process  of  law  efficient  by 
removing  objections  and  obstructions  to  its 
operation.  It  simply  declares  that  a  judg- 
ment for  a  wrong  or  tort,  which  in  itself  was 
erroneous,  is  a  voidable  judgment,  and  may 
be  avoided,  if  it  can  be  brought  within  the 
due  processes  of  the  law  already  existing, 
and  shall  by  this  means  be  inquired  into,  and. 
If  it  is  against  right,  justice,  and  law,  shall 
be  no  longer  in  force,  and  the  judgment 
plaintiff  shall  l>e  forever  enjoined  from  put- 
ting it  into  execution. 

Prior  to  the  adoption  of  the  fourteenth 
amendment  the  power  to  provide  such  rem- 
edies, although  they  may  have  Interfered 
with  what  were  called  "  vested  rights, "  seems 
to  have  been  fully  conceded.  The  cases  in 
which  this  has  been  decided  in  this  court  are: 
Calder  7.  Bull,  3  Dall.  386;  Satterlee  v.Mat- 
thewson,  2  Pet.  380;  Sampeyreac  v.  U.  S.,  7 
Pet.  222;  Watson  v.  Mercer,  8  Pet.  88;  and 
Freeborn  t.  Smith,  2  Wall.  160.  In  the  lat- 
ter case,  Mr.  Justice  Oioeb,  when  the  con- 


gress of  the  United  States  had  allowed  an  ap- 
peal where  tlie  judgment  would  have  other- 
wise been  final,  used  this  language:  "If  the 
judgment  below  was  erroneous,  the  plaintiff 
in  error  had  a  moral  right  at  least  to  have  It 
set  aside,  and  the  defendant  is  only  claiming 
a  vested  right  in  a  wrong  judgment."  And 
he  thus  quotes  the  language  of  Chief  Justice 
Parker,  In  Foster  v.  Banir,  16  Mass.  245: 
"The  truth  is  there  is  no  such  thing  as  a 
vested  rightto  do  wrong;  and  the  legislature, 
which,  in  its  acts  not  expressly  authorized  by 
the  constitution,  limits  itself  to  correcting 
mistakes,  and  to  providing  remedies  for  the 
furtherance  of  Justice,  cannot  be  charged 
with  violating  its  duty,  or  exceeding  its  au- 
thority."  Many  other  cases  might  be  cited 
in  which  It  was  held  that  retrospective  stat- 
utes,  when  not  of  a  criminal  character,  though 
affecting  the  rights  of  parties  in  existence, 
are  not  forbidden  by  the  constitution  of  the 
United  States.  We  do  not  think  that  the 
supreme  court  of  appeals  of  West  Virginia, 
which  seems  to  have  carefully  considered  the 
question  of  due  process  of  law  in  the  case  of 
Peerce  v.  Eitzmiller,  and  held  that  the  stat- 
ute of  the  state  in  carrying  out  the  provisions 
of  the  constitution  did  not  provide  dne^ro- 
cess  of  law,  was  in  error  when  it  also  held 
that  the  remedy  provided  by  the  constitution 
of  the  state,  as  carried  out  by  the  ancient 
proceeding  of  a  bill  in  a  court  of  equity,  was 
not  void  for  want  of  due  process  of  law,  nor 
in  conflict  with  the  constitution  of  the  United 
States.    Its  judgment  is  therefore  affirmed. 

Harlan,  J.,  (di8senting.)  In  Ford  v.  Sur- 

get,  97  U.  S.  594,  605,  this  court,  speaking 
by  the  writer  of  this  opinion,  said  tliat  to  the 
Confederate  army  was  "conceded,  in  the  in- 
terest of  humanity,  and  to  prevent  the  cruel- 
ties of  reprisals  and  retaliation,  such  bellig- 
erent rights  as  belonged  under  the  laws  of 
nations  to  the  armies  of  independent  govern- 
ments engaged  in  war  against  each  other, — 
that  concession  placing  the  soldiers  and  offi- 
cers of  the  rebel  army,  as  to  all  matters  di- 
rectly connected  with  the  mode  of  prosecut- 
ing the  war,  ■  on  the  footingof  those  engaged 
in  lawful  war,'  and  exempting  '  them  from 
liability  for  acts  of  legitimate  warfare.'  "  It 
necessarily  results  from  this  doctrine,  with- 
out reference  to  the  provision  of  the  consti- 
tution of  West  Virginia,  that  Williams  was 
not  civilly  responsible  for  the  value  of  the 
cattle  in  question,  if,  at  the  time  he  took 
them,  be  was  regularly  enlisted  as  a  soldier 
in  the  Confederate  army,  and  if  his  taking  of 
them  was  consistent  with  the  usages  of  civil- 
ized warfare.  If  the  taking  was  not  an  act 
of  war,  but  a  mere  trespass,  his  being  a  sol- 
dier in  the  Confederate  army  would  not  have 
constituted  a  defense.  But  wlietlier  he  was 
or  was  not  a  soldier  in  that  army,  and  whether 
his  act  was  or  was  not  one  of  legitimate  war- 
fare, were  questions  determinable  in  the  ac- 
tion of  trespass  instituted  against  him  in  the 
circuit  court  of  Preston  county.  It  is  not 
disputed  that  it  was  open  to  him,  in  that  ao- 
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tlon,  to  prove  every  fact  relied  upon  in  the 
present  suit  as  establishing  immunity  from 
civil  responsibility  for  the  tailing  of  Free- 
land's  cattle.  There  was  a  verdict  and  judg- 
ment against  him,  and  that  judgment,  upon 
writ  of  error  to  the  supreme  court  of  appeals 

«« of  West  Virginia,  was  affirmed  in  1867.    2  W. 

^Ya.  306.    No  writ  of  error  was  prosecuted 

*  to  this  court.  '  If  the  taking  of  the  cattle  was 
illegal,  the  right  to  recover  from  the  wrong- 
doer their  reasonable  value  was  an  absolute 
one,  of  which  the  owner  could  not  be  deprived 
by  a  legislative  enactment  of  the  state,  or  by 
an  amendment  of  its  constitution.  The  judg- 
ment obtained  by  Freeland  was  an  adjudica- 
tion that  the  taking  was  illegal.  He  acquired 
by  that  judgment  a  vested  right  to  have  and 
demand  the  amount  named  in  it,  as  well  as 
the  beneQt  of  such  remedies  as  the  law  gave 
for  the  enforcement  of  personal  judgments 
for  money.  The  judgment  was  therefore 
property  of  which  the  state  could  not  deprive 
him  except  by  due  process  of  law.  And  a 
constitutional  provision,  subsequently  enact- 
ed, declaring  that  the  defendant's  property 
should  not  be  seized  or  sold  under  final  pro- 
-cess  on  such  judgment,  is  not  due  process  of 
law.  I  cannot  agree  that  a  state  may,  by  an 
amendment  of  its  fundamental  law,  prevent 
a  citizen  from  recovering  the  value  of  prop- 
erty, of  which,  according  to  the  final  judg- 
ment of  its  own  coorts,  he  lias  been  illegally 
■deprived  by  a  mere  trespasser.  That  would 
be  sheer  spoliation  under  the  forms  of  law. 
If  the  amendment  in  question  bad,  in  terms, 
given  the  defendant  a  right  to  a  new  trial  of 
the  action  of  trespass  in  the  same  court, 
after  the  time  had  passed  within  which,  ac- 
cording to  the  settl^  modes  of  procedure,  he 
could,  of  right,  apply  for  a  new  trial,  it 
would  have  accomplished,  in  respect  to  the 
Judgment  against  him,  precisely  what,  in 
effect,  has  been  held  in  this  case  to  be  con- 
sistent with  the  fourteenth  amendment. 

The  present  case  is  unlike  Louisiana  v. 
Mayor,  109  U.  S.  285,  3  Sup.  Ct.  Rep.  211, 
where  the  court  sustained  the  validity,  so  far 
as  the  constitution  of  the  United  States  was 
concerned,  of  a  state  enactment  so  changing 
the  laws  for  raising  money  by  municipal  tax- 
ation as  to  prevent,  for  the  time,  the  enforce- 
ment of  a  judgment  obtained  agiiinst  the  city 
of  New  Orleans  for  damages  done  to  private 
property  by  a  mob.  But,  even  in  that  case, 
the  court  was  careful  to  say  that  the  relator 
was  not  deprived  of  his  judgment,  or  of  the 
right  of  himself  or  assignee  to  use  it  as  a  set- 
off against  any  demands  of  the  cily.  It  is 
loalso  said:  "The  question  of  the  effect  of  leg- 
Q  Islation  upon  the  means  of  enforcing  an  or- 

•  dinary  judgment  of  damages  for'a  tort  ren- 
dered against  the  person  committing  it,  in 
favor  of  the  person  injured,  may  involve 
other  considerations,  and  is  not  presented  by 
the  case  before  us."  The  radical  difference 
between  that  and  the  present  case  is  that  the 
right  to  sue  the  city  of  New  Orleans  for  dam- 
ages on  account  of  private  property  destroyed 
by  a  mob  was  given  by  statute;  whereas  the 
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right  to  claim  compensation  from  a  wrong* 
doer  for  his  illegal  conversion  of  private  prop- 
erty to  his  own  use  is  inherent  in  the  owner, 
and  cannot  be  taken  from  him  by  the  state. 
Nor,  in  my  opinion,  is  the  ruling  in  the  present 
case  sustained  by  Dow  v.  Johnson,  100  U.  S. 
158.  That  was  an  action  in  the  circuitcourt 
of  theUnited  States  for  the  district  of  Maine, 
upon  a  judgment  rendered  by  default  in  1863 
against  Gen.  Dow  while  he  was  in  the  active 
discharge,  within  the  lines  of  military  opera- 
tions, of  his  duties  as  a  brigadier  general  in 
the  army  of  the  United  States.  The  judg- 
ment was  rendered  in  a  court  of  the  city  and 
parish  of  New  Orleans.  That  oSicer  was  sued 
in  the  latter  court  for  the  taking  of  certain 
personal  property  by  soldiers  under  his  com- 
mand. He  was  served  with  process,  but  did 
not  appear  and  make  defense.  "The  condi- 
tion of  New  Orleans,"  this  court  said,  "and 
of  the  district  connected  with  it,  at  the  time 
of  the  seizure  of  the  property  of  the  plaintiff 
and  the  entry  of  the  judgment  against  Dow, 
was  not  that  of  a  country  restored  to  its  nor- 
mal relations  to  the  Union,  by  the  fact  that 
they  had  been  captured  by  our  forces,  and 
were  held  In  subjection.  •  •  •  The 
country  was  under  martial  law,  and  its  armed 
occupation  gave  no  jurisdiction  to  the  civil  tri- 
bunals over  theofficersand  soldiers  of  the  oc- 
cupying army.  They  were  not  to  be  harassed 
and  mulcted  at  the  complaint  of  any  person 
aggrieved  by  their  action.  The  jurisdiction 
which  the  district  court  was  authorized  to 
exercise  over  civil  causes  between  parties,  by 
the  proclamation  of  Gen.  Butler,  did  not  ex- 
tend to  cases  against  them.  The  third  special 
plea  alleges  that  the  court  was  deprived  by 
the  general  government  of  all  jurisdiction 
except  such  as  was  conferred  by  the  com- 
manding general,  and  that  no  jurisdiction 
over  persons  in  the  military  service  for  acts 
performed  in  the  line  of  their  duty  was  ever* 
thus  conferred  upon  it.  It  was  not  for  their^ 
•control  In  any  way,  or  the  settlement  of  com-* 
plaints  against  them,  that  the  court  was  al- 
lowed to  continue  in  existence.  It  was,  as 
already  stated,  for  the  protection  and  benefit  of 
the  inhabitants  of  the  conquered  country  and 
others  there  not  engaged  in  the  military  serv- 
ice." Gen.  Dow,  when  thus  sued  in  a  local 
tribune,  existing  by  military  sufferance  in  a 
country  governed  by  martial  law,  was  not 
bound,  as  this  court  said,  to  leave  his  troops, 
and  attend  upon  that  tribunal,  for  the  pur- 
pose of  justifying  his  military  orders,  by  show- 
ing that  the  acts  complained  of  were  author- 
ized by  the  necessities  of  war.  It  was  con- 
sequently held  that  the  New  Orleans  court 
was  without  jurisdiction  to  proceed  against 
him.  There  is  no  analogy  between  that  casa 
and  the  present  one,  for  the  action  of  tres- 
pass against  Williams  was  brought  in  a  su- 
perior court  of  general  jurisdiction,  after  the 
war  closed,  and  when  he  was  at  liberty  to 
appear  and  make  defense;  and  it  was  deter- 
mined by  a  court  whose  existence  was  inde- 
pendent of  military  authority. 
The  onlv  possible  ground  anon  whinh  th* 
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Judgment  below  can  be  sustained  consistently 
with  tbe  law  of  the  land  is  to  hold  that  no 
court  of  anystate  had  jurisdiction  in  the  year 
1867,  even  with  the  parties  before  it,  to  in- 
quire, in  an  action  of  trespass,  whether  an 
alleged  taking  of  the  private  property  of  a 
citizen  was  a  mere  trespass,  or  was  an  act  of 
war  upon  the  part  of  the  defendant,  a  Con- 
federate soldier,  and  to  give  judgment  accord- 
ing to  the  result  of  that  inquiry.  But  as  the 
primary  object  in  creating  judicial  tribunals 
Is  to  provide  a  mode  for  the  determination  of 
controversies  between  individuals,  and  be- 
tween individuals  and  the  government,  can 
it  be  said  that  no  court  had  jurisdiction  to 
Inquire  whether  Freeland's  cattle  were  taken 
by  Williams  without  authority  of  law  ?  Waa 
the  mere  averment  that  the  latter  was  a  Coo- 
federate  soldier,  and  that  what  he  did  was  an 
act  of  war,  sufficient  to  preclude  all  investi- 
gation as  to  the  truth  of  that  averment?  If 
not,  how  was  such  an  investigation  to  be  had, 
in  any  effective  mode,  except  in  a  court  of  jus- 
tice? It  is  suggested  that  when  the  Preston 
circuit  court  ascertained  that  the  taking  of 
these  cattle  was  legitimate  warfare  upon  tbe 
$  part  of  Williams  as  a  Confederate  soldier,  it 
*  ought  to  bave'dismissed  the  action,  or  di- 
rected a  verdict  to  be  rendered  in  his  favor. 
But,  even  if  it  erred  in  this  respect,  the  judg- 
ment was  not  void.  Its  error,  if  any  there 
was,  could  have  been  corrected  in  an  appel- 
late court.  Tbe  affirmance  of  the  judgment 
by  the  highest  conrt  of  the  state  is  to  be  taken 
as  conclusive  that  no  error  was  committed  by 
the  inferior  state  court  in  respect  to  any  mat- 
ter put  in  issue,  or  which  was  embraced  by 
the  issue  tried.  So,  if  Williams  failed  to 
prove,  under  bis  plea  of  not  guilty,  that  be 
was  a  Confederate  soldier,  and  that  his  taking 
the  cattle  was  an  act  of  legitimate  warfare, 
it  was  not  in  the  power  of  tlie  state,  by  an 
amendment  of  its  constitution,  and  after  a 
final  judgment  against  him,  to  give  a  new 
trial.  In  legnl  effect,  that  is  what  was  done. 
According  to  the  doctrines  announced  by 
the  court,  if  the  present  and  similar  suits  in 
West  Virginia  had  been  decided  adversely  to 
the  several  defendants  therein,  and  sucb  de- 
cisions had  been  affirmed  by  the  highest  court 
of  that  state,  it  would  he  consistent  with  "due 
process  of  law"  for  the  people  of  that  state 
to  make  a  further  amendment  of  their  con- 
stitution, and  give  the  unsuccessful  litigants 
still  another  opportunity  to  retry  the  very 
questions  of  law  and  fact  determined  against 
them  in  previous  actions;  and  so  on,  indefi' 
nitely,  until  the  alleged  trespasser  obtained  a 
decision  in  his  favor.  I  had  supposed  that 
a  final  judgment,  and  the  right  of  the  party 
in  whose  behalf  it  was  rendered  to  have  the 
benefit  of  it,  rested  upon  a  firmer  basis  than 
the  popular  will,  expressed  either  in  a  con- 
stitutional amendment  or  in  a  legislative  en 
actment.  Without  considering  whether  the 
judgment  obtained  by  Freeland  is  not  "a  con- 
tract of  the  highest  nature,  being  established 
by  the  sentence  of  a  court  of  judicature,"  (2 
Kl.  Comm.  465;  Taylor  v.  Boot.  *43  N.  Y, 


844,)  I  place  my  dissent  from  the  opinion  and 
judgment  in  this  case  upon  the  ground  that 
the  state  court,  in  the  action  of  trespass,  tiad 
jurisdiction  as  to  person  and  subject- matter, 
and  that  tbe  constitutional  amendment  of 
1872,  taking  from  Freeland,  upon  the  identic, 
al  grounds  Involved  in  that  action,  the  ben- 
efit of  his  judgment  against  the  defendant, 
after  it  bad  been  affirmed  in  the  highest  court 
of  the  state,  deprived  the  former  of  his  prop- 
erty without  due  process  of  law. 


(131  u.  s.  say 

FiTTSBURGU,  C.  &  St.  L.  Bt.  Co.  «.  Ebo- 
KUK  &  H.  Bbidoe  Co. 

FENNSYLVAinA  B.  Co.  V.  Sahe. 

(May  IS,  1889.) 

1.  Bailboas  CovFiiiiJsa — Lsasss — Acts  or  Om. 
CBR8— Ratification. 

In  1869  a  bridge  company  agreed  with  the  L 
railroad  company  and  three  others,  forming  • 
oontinuons  line,  to  oonstruct  and  maintain  a 
bridgre  for  the  use  of  the  four  companies,  for 
'which  they  agreed  to  pay  monthly  tolls,  the  defi- 
ciency, if  any,  in  the  gross  tolls  below  a  certain 
amount  to  be  paid  by  each  company  in  propor- 
tion to  its  tonnage  passed  over  tne  bridge.  Be- 
fore the  contract  had  been  executed,  the  L  Co. 
leased  Its  road  and  franchises  to  the  P.  Co.,  the 
performance  of  whose  covenants  was  guarantied 
by  the  Fa.  (Jo.  The  consideration  of  this  guar- 
anty was  the  benefits  which  would  accrue  to 
the  Fa.  Co.  by  reason  of  obtaining  a  oontinuous 
line  to  the  west.  Among  the  covenants  was  one 
assuming  all  liability  of  the  L  Co.  on  certain 
transportation  contracts.  Tbe  lease  was  exe- 
cuted by  the  presidents  of  the  respective  com- 
panies, and  was  approved  by  the  directors  and 
stockholders  of  the  I.  and  F.  Cob.,  but  aot  form- 
ally by  the  directors  and  stodcholders  of  the  Fa. 
Co. ;  but  the  president  and  directors  immediate- 
ly published  in  their  annual  statement  the  facts 
of  the  lease  and  tbe  guaranty  as  the  completion 
of  their  policy  to  obtain  a  continuous  line  west. 
The  bridge  contract  was  not  mentioned  in  the 
lease,  but  a  formal  letter  by  the  presidents  of 
the  P.  and  Pa.  Cos.  was  addressed  to  the  presi. 
dent  of  the  I.  Co.,  requesting  him  officially  to  ex- 
ecute the  contract,  which  stated  that  it  waa  un- 
derstood that  the  P.  and  Fa.  Cos.  assumed  all 
the  liabilities,  and  were  entitled  to  all  the  bene- 
fits, of  the  contract.  The  contract  was  executed 
by  the  I.  0}.'b  president,  and  reportad  to  it» 
board,  which  never  took  any  action  in  the  mat- 
ter. An  amendment  to  the  lease  was  also  exe- 
cuted in  the  same  manner  as  the  original  lease, 
and  an  amendment  to  the  bridge  contract  in  the 
same  manner  as  the  original  contract.  Th* 
bridge,  when  opened,  was  used  by  the  P.  0>.  for 
several  years,  it  paying  the  tolls  and  the  pro 
raUi  share  of  the  deficiencies  assessed  against 
the  I.  Co.    Held,  in  an  action  by  the  bridge  oom- 

Sany  against  the  P.  and  Pa.  Cos.  for  arrears  of 
eflciencies  assessed  against  the  L  (To.,  whicb 
the  P.  Co.  had  refused  to  pay,  that  from  the 
itodisi 


failure  of  the  companies  to  dissent  within  a  i 
sonable  time  to  the  acts  of  their  respective  offi- 
cers, and  from  their  acceptance  of  the  benefits  at 
tt\e  contract  without  objection,  it  would  be  pre- 
sumed that  the  acts  of  the  officers  were  author- 
ized or  ratified,  and  are  binding  upon  the  com- 
panies if  within  the  scope  of  their  corporate 
powers. 

2.  Same — Contracts— Validitt. 

As  the  bridge  contract  and  lease  were  separate 
and  distinct  agreements,  the  validity  of  the 
bridge  contract  does  not  depend  upon  the  valid- 
ity of  the  lease. 

8.  Samb— Ultra  Vires. 

The  I.  Co.  was  an  Illinois  corporation.  By  the 
statute  of  that  state  of  February  28,  1854,  alt 
railroad  oofflpanies  having  their  termini  fixed  1^ 
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law,  and  their  roads  Intersected  by  contbraons  1 
Unea,  were  authorized  to  oonsoUdate  their  prop- 
•rtiea  with  conneotlng  lines  ont  of  the  state, 
and,  when  necessary  by  reason  of  such  consoli- 
dation, they  were  authorized  to  bridge  streams. 
By  the  act  of  February  12, 1855,  all  railroad  cor- 
porations were  authorized  to  make  all  necessary 
and  convenient  contracts  with  each  other  and 
with  outside  railroad  companies,  for  leasing  and 
running  their  lines.  Similar  powers  wore  con- 
ferred by  the  act  of  February  16, 1865;  and  by 
the  act  of  February  25. 1867,  railroads  terminat- 
ing at  a  point  on  a  continuous  railroad  thorough- 
fare, where  a  bridge  was  or  was  to  be  construct- 
ed, were  authorized  to  connect  with  the  bridge. 
HeUL,  that  the  I.  Co.  had  authority  to  execute 
the  bridge  contract. 

4.  Bamb. 

The  P.  and  Pa.  Cos.  were  Pennsylvania  corpo- 
rations. By  the  act  of  that  state  of  February  17, 
1870,  any  railroad  company  of  that  state  was 
authorized  to  enter  into  a  lease  or  any  other 
contract  on  such  terms  as  may  be  agreed  on,  or 
to  guaranty  the  covenants  thereof,  as  to  any 
railroads,  whether  within  the  state  or  existing 
under  the  laws  of  other  states,  provided  that 
they  formed  a  continuous  line  for  the  transpor- 
tation of  persons  and  property.  Held,  that  these 
companies  were  authorized  to  assume  the  obli- 
gations of  the  I.  Co.  on  the  bridge  contract 

5.  SaJTB— GUARANTT. 

By  the  contract  the  P.  Co.  was  primarily  lia- 
ble, but  upon  due  demand  upon  it,  and  refusal 
to  pay,  the  bridge  company  was  entitled  to  re- 
cover of  the  Pa.  Co.  the  deficiencies  payable  by 
theLCa 

Appeals  from  the  Circait  Conrt  of  the 
United  States  for  the  Northern  District  of 
Illinois. 

George  ffoeuUy,  for  appellants.  Lyman 
Trumlmll  and  Melville  W  Jfviler.  for  appel- 
,lee. 

'  Orat,  J.  *  Tdis  was  a  bill  in  equitj,  Bled 
July  25,  1881,  by  the  Keokuk  &  Hamilton 
Bridge  Company  against  the  Pittsburgh, 
Cincinnati  &,  St.  Louis  Railway  Company 
and  the  Pennsylvania  Bailroad  Company,  to 
recover  deflciencies  in  tolls  for  the  use  of  the 
plaintiffs  bridge,  under  a  contract  executed 
at  the  request  of  the  presidents  of  those  two 
railroad  companies  by  the  Columbus,  Chica- 
go &  Indiana  Central  Bailroad  Company, 
wliich  was  made  by  amendment  a  party  to 
the  bill.  The  Keokuk  &  Uamilton  Bridge 
Company  was  a  corporation  organized  under 
the  laws  of  Iowa  and  of  Illinois.  The  Penn- 
sylvania Railroad  Company  was  a  corpora- 
tion organized  under  the  laws  of  Pennsylva- 
nia. The  Pittsburgh,  Cincinnati  &  St.  Louis 
Hallway  Company  was  formed  In  1868  by 
the  cohsolidation  of  the  Pan-Handle  Compa- 
ny, a  corporation  organized  under  the  laws 
of  Pennsylvania,  the  Holiday's  Cove  Bail- 
road Company,  a  corporation  organized  under 
the  laws  of  West  Virginia,  and  the  Steuben 
Tille  &  Indiana  Bailroad  Company,  a  corpo- 
ration organized  under  the  laws  of  Ohio. 
The  Columbus,  Chicago  &  Indiana  Central 
Bailroad  Company  was  a  corporation  formed 
in  1867  by  the  consolidation  of  the  Columbus 
■&  Indiana  Central  Bailroad  Company,  a  cof' 
poration  existing  under  the  laws  of  Ohio  and 
Indiana,  and  the  Chicago  &  Great  Eastern 
Railway  Company,  a  corporation  existing 
under  the  laws  of  Indiana  and  Illinois.    The 


railroads  of  the  Pennsylvania  Bailroad  Com- 
pany from  Philadelphia  to  Pittsburgh  in 
Pennsylvania,  of  the  Pittsburgh,  Cincinnati 
&  St.  Louis  Ballway  Company  from  Pitts- 
burgh to  Columbus  in  Ohio,  of  the  Colum- 
bus, Chicago  &  Indiana  Central  Bailroad 
Company  from  Columbus  to  the  state  line 
between  Indiana  and  Illinois,  and  of  the  To- 
ledo, Peoria  &  Warsaw  Railway  Company 
from  that  state  line  to  Hamilton  in  Illinois, 
with  the  bridge  of  the  Keokuk  &  Hamilton 
Bridge  Company  across  the  Mississippi  river 
between  Hamilton  and  Keokuk,  and  the  road 
of  the  Des  Moines  Valley  Bailroad  Company 
from  Keokuk  to  Des  Moines  in  the  state  of 
Iowa,  form  a  continuous  line  of  railroad 
transportation  from  Philadelphia,  on  the 
east,  to  Des  Moines,  on  the  west.  For  the^ 
sake  of  brevity,  we  shall  speak  of  those  com-^ 
paniestrespectively  as  the  Pennsylvania  Com-* 
pany,  the  Pittsburgh  Company,  the  Indiana 
Central  Company,  the  Peoria  Company,  the 
Bridge  Company,  and  the  Des  Moines  Com- 
pany. 

The  bridge  was  built  under  a  contract, 
dated  Jauuary  19,  1869,  made  by  the  Bridge 
Company  with  the  Indiana  Central  Com- 
pany, the  Peoria  Company,  the  Des  Moines 
Company,  and  a  fourth  railroad  company, 
(the  Toledo,  Wabash  &  Western  Bailway 
Company,)  whose  railroad  connected  with 
the  bridge  at  Hamilton.  By  that  contract 
the  Bridge  Company  agreed  to  begin  to  con- 
struct forthwith  across  the  Mississippi  river. 
at  Keokuk,  and  to  complete  by  January  1, 
1870,  "a  substantial  wrougbt-iron  bridge, 
suitable  for  the  running  of  railway  trains;" 
"to  lay  a  track  upon  Siiid  bridge,  and  conneet 
the  same  witli  railways  belonging  to  the  par- 
ties hereto,  in  such  manner,  and  at  such 
points,  as  may  hereafter  be  agreed  upon;" 
and  "to  maintain  and  keep  in  repair  in  per- 
petuity the  said  bridge  and  tracks,  so  that 
trains  may  safely  cross  at  all  times,  except 
when  repairs  make  it  necessary  that  crossing 
should  be  temporarily  suspended,  or  when  it 
shall  be  necessary  to  have  the  draw  open  for 
the  passage  of  boats;"  and  granted  to  those 
four  railroad  companies,  in  perpetuity,  the 
right  to  use  the  bridge  for  the  purpose  of 
passing  their  trains  across  the  Mississippi 
river;  and  they  agreed  to  pay  monthly  stipu- 
lated rates  for  the  transportation  of  passen- 
gers and  freight,  and,  if  the  gross  amount  of 
the  rates  for  freight  for  any  year  should  fall 
below  the  sum  of  880,000,  making  up  the  de- 
ficiency, each  of  the  four  railroad  companies 
contributing  in  proportion  to  the  tonnage 
passsd  by  it  over  the  bridge;  for  which,  by  a 
subsequent  modification  of  the  contract  in 
June,  1871,  was  substituted  one-fourth  of  such 
deficiency.  This  suit  was  brought  to  recover 
from  the  Pittsburgh  CompAny  and  the  Penn- 
sylvania Company  such  deficiencies  in  the 
sums  payable  by  the  Indiana  Central  Com- 
pany under  the  modified  bridge  contract 
since  September  1, 1874.  amounting  to  $118,- 
076.89,  and  interest.  The  circuit  court  en- 
tered a  decree  for  the  plaintiff,  in  aco 
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ance  with  tbe  prayer  of  tbe  bill,  and  the 
^  Pittsburgh  and  Pennsylvania  Companies  each 
E  appealed  to  tills  court. 
*  •  The  facts  on  which  the  Bridge  Company 
aought  to  charge  the  Pittsburgh  and  Penn- 
sylvania Companies  for  these  sums  were  as 
follows:  After  the  original  bridge  contract 
had  been  drawn  up,  and  before  it  had  been 
executed,  the  Indiana  Central  Company  en- 
tered into  an  indenture  with  the  Pittsburgh 
and  Pennsylvania  Companies,  by  which  it 
leased  its  franchises  and  road,  and  all  lands 
and  property  connected  with  the  use  thereof, 
to  the  Pittsburgh  Company,  for  99  years, 
and  the  Pennsylvania  Company  guarantied 
tbe  performance  of  all  the  covenants  of  the 
Pittsburgh  Company  as  lessee.  The  ttiir- 
teenth  and  the  sixteenth  articles  of  that  lease 
clearly  manifest  that  one  of  its  chief  objects 
was  to  establish  a  continuoos  line  for  quick 
transportation  from  Pennsylvania  to  the 
West,  and  to  procure  freight  and  passengers 
at  each  end  of  the  line;  and  they  contain  spe- 
cial provisions  calling  for  action  of  the  Penn- 
sylvania Company,  as  well  as  of  the  Pitts- 
burgh Company,  so  as  to  promote  that  object. 
The  sixteenth  article  of  the  lease  declares 
that  it  is  in  consideration  of  the  benefits  ao 
accruing  to  tbe  Pennsylvania  Company,  by 
reason  of  the  covenants  of  the  lessor  and  of 
tbe  lessee,  "in  the  forming,  maintaining, and 
operating  of  a  continuous  line  of  railway  in 
connection  with  the  road  or  roads  of"  the 
I^nnsylvania  Company,  that  this  company 
guaranties  to  tbe  Indiana  Central  Company 
that  the  Pittsburgh  Company  will  keep  and 
perform  all  its  covenants,  and  that,  upon  its 
failure  or  default  to  do  so,  the  Pennsylvania 
Company  will,  upon  written  notice  of  the 
kind  and  nature  of  such  failure  or  default, 
keep  and  perform  those  covenants;  in  whicli 
event  It  is  agreed  that  it  shall  be  entitled  to 
all  the  benefits  that  might  accrue  therefrom 
to  the  Pittsburgh  Company.  Among  those 
covenants  of  the  Pittsburgh  Company,  as 
lessee,  which  the  Pennsylvania  Company 
thus  guarantied  the  performance  of,  were 
the  covenant  in  tbe  sixth  article  to  pay  to  or 
for  the  benefit  of  the  Indiana  Central  Com- 
pany three-tenths  of  the  gross  earnings  of  the 
property  leased;  and  tbe  covenants  in  the 
ninth  article,  by  which  the  Indiana  Central 
E  Company  assigns  to  the  Pittsburgh  Company 
•  certain  existing'contracts  for  transportation 
over  other  railroads  not  mentioned  above,  and 
the  Pittsburgh  Company  "assumes,  and 
agrees  at  its  own  risk  and  expense  to  carry 
out,  each  and  ail  of  said  contracts,  according 
to  their  respective  tenors  and  legal  liabilities, 
receiving  and  enjoying  all  benefits  to  be  de- 
rived therefrom."  Tbe  lease  was  executed 
in  behalf  of  each  of  the  three  companies,  par- 
ses thereto,  by  its  president  and  secretary, 
under  its  seal,  and  was  approved  by  votes  of 
tbe  directors  and  of  the  stockholders  of  tbe 
Indiana  Central  Company  and  of  tbe  Pitts- 
burgh Company,  on  or  before  February  1, 
18G9,  so  as  to  make  it  valid  under  the  laws 
of  Ohio,  and  the  Pittsburgh  Company  forth- 


with took  possession  of  and  has  since  operated 
the  railroad  so  leased.  The  lease  does  not 
appear  to  have  been  approved  by  formal  vole 
of  tbe  directors  or  stockholders  of  the  Penn* 
sylvania  Company.  But  immediately  after 
its  execution  the  president  and  directors  of 
this  company,  in  their  printed  annual  report 
to  their  stockholders  of  February  10, 1869, 
stated  that  the  Pennsylvania  Company  ood> 
trolled  the  railway  of  the  Pittsburgh  Com- 
pany, "as  an  indispensable  connection  for  thd 
Pennsylvania  Bailway  with  the  West  and 
Southwest,"  by  means  of  the  ownership  by 
the  Pennsylvania  Company  of  more  than  five 
millions  of  tbe  stock  and  bonds  of  the  Pitta- 
burgh  Company,  and  of  the  lease  from  the 
Indiana  Central  Company  to  the  Pittsburgh 
Company,  "guarantied  by  this  company;" 
and  expressed  the  settled  policy  of  the  Penn- 
sylvania Company  thereby  to  secure  a  con- 
tinuous line  of  traffic  to  Keokuk  and  west- 
ward. 

The  bridge  contract  was  not  one  of  the 
transportation  contracts  specified  in  the  ninth 
article  of  the  lease.  But  on  February  16, 
1869,  the  presidents  of  the  Pittsburgh  and 
Pennsylvania  Companies,  in  their  behalf» 
jointly  addressed  a  formal  letter  to  the  presi- 
dent of  the  Indiana  Central  Company  re- 
ferring to  the  bridge  contract  as  having  been 
under  negotiation,  but  unexecuted  by  the 
Indiana  Central  Company,  at  the  date  of  the 
final  execution  of  the  lease,  and  requesting 
him,  in  his  official  capacity,  to  execute  the^ 
bridge  contract,  "it  being*understood  that  the* 
said  lessee  and  Pennsylvania  Bail  road  Com- 
pany shall  assume  all  the  liabilities  and  obliga- 
tions, and  be  entitled  to  all  the  benefits,  of 
said  bridge  contract,  the  same  as  if  it  bad 
l>een  specifically  named  and  made  a  part  ot 
the  ninth  article  of  tbe  said  lease."  The 
president  oC  the  Indiana  Central  Company 
thereupon,  in  its  name  and  under  its  seal, 
executed  the  bridge  contract,  and  reported  to 
its  board  of  directors  at  the  next  meeting,  in 
March,  1869,  that  he  had  done  so;  and  the 
board  never  in  any  way  repudiated  or  disap- 
proved his  act,  or  took  any  action  upon  the 
subject.  On  February  1, 1870,  an  amend- 
ment of  the  lease,  defining  the  gross  earn- 
ings to  be  accounted  for  as  the  annual  gross 
earnings  of  the  road,  after  deducting,  among 
other  things,  "the  pro  rata  biidge-toUs"  and 
"terminal  expenses  allowed  to  other  railroad 
corporations  on  through  business  between 
the  East  and  the  West."  was  executed  by 
tbe  presidents  of  the  three  companies-,  and 
approved  by  votes  of  the  directors  and  sbock- 
boldera  of  the  Indiana  Central  Company  and 
of  the  Pittsburgh  Company.  This  amend- 
ment, like  the  original  lease,  does  not  ap- 
pear to  have  been  approved  by  formal  vote 
of  the  directors  or  stockiiolders  of  the  Penn- 
sylvania Company.  But  the  annual  report 
made  in  print  by  its  president  and  directors 
to  the  stockiiolders  a  year  after,  on  February 
18, 1871,  spoke  of  this  company's  control  of 
the  western  traffic  through  the  Pittsburgh 
Company,  and  by  means  of^the  lease  pf  the 
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Indiana  Central  Bailroad,  as  an  established 
&ct.  On  June  6,  1871,  the  bridge  contract 
waa  modified  so  as  to  have  the  deQdency  in 
tolls  paid  to  the  Bridge  Company  by  the  In- 
diana Central  Company  and  the  three  other 
railroad  corporations,  parties  to  that  con- 
tract, one-fourth  each,  instead  of  in  propor- 
tion to  tonnage;  and  the  modification  was 
executed  by  the  president  of  the  Indiana 
Central  Company,  pursuant  to  a  request  of 
the  presidents  of  the  Pittsburgh  and  Pennsyl- 
vania Companies,  similar  in  terms  to  their 
request  upon  which  the  original  bridge  con- 

■  tract  had  been  executed. 

«     It  was  on  June  13,  1871,  after  all  these 

*  transactions  had*taken  place,  that  the  bridge 
was  accepted  by  the  Bridge  Company,  and 
waa  opened  for  use;  and  thenceforward  it 
was  used  by  the  Pittsburgh  and  Pennsyl- 
vania Companies  In  the  exercise  of  the  con- 
trol asserted  by  them  under  the  various  con- 
tracts above  mentioned.  From  that  time 
the  Bridge  Company,  acting  in  accordance 
with  the  understanding  expressed  in  the  let- 
ters from  the  presidents  of  the  Pittsburgh 
and  Pennsylvania  Companies  to  the  presi- 
dent of  the  Indiana  Central  Company,  upon 
which  the  latter,  in  behalf  of  his  company, 
bad  executed  the  bridge  contract  and  the 
modification  thereof,  as  well  as  the  original 
lease  and  the  amendment  thereof,  demanded 
payment  directly  from  the  Pittsburgh  Com- 
pany, semi-annually,  of  the  sums  payable  by 
the  Indiana  Central  Company  for  tolls  and 
deficiencies  under  the  modified  bridge  con- 
tract; and  for  more  than  three  years — from 
Jane,  1871,  to  September,  1874— the  comp- 
troller of  the  Pittsburgh  Company,  after  ex- 
amining the  books  of  account  of  the  Bridge 
Company,  paid  to  the  Bridge  Company  the 
amount  both  of  such  tolls  and  of  such  defi- 
ciencies. Since  that  time  like  payments  were 
demanded  by  the  Bridge  CompHny  of  the 

^  Pittsburgh  Company,  and  the  tolls  only  were 
«paid. 

•  *  The  principal  positions  taken  in  the  argu- 
ment for  the  appellants  were,  that  the  Indi- 
ana Central  Company,  the  Pittsburgh  Com- 
pany, and  the  Pennsylvania  Company  never 
authorized  their  officers  to  execute  the  bridge 
contract,  or  to  bind  them  by  it;  and  that  the 
contract  was  beyond  the  scope  of  their  cor- 
porate powera.  But  the  court  is  of  opinion 
that  upon  the  facts  of  this  case  neither  of 
these  positions  can  be  maintained.  "When 
the  president  of  a  corporation  executes  in  its 
behalf,  and  within  the  scope  of  its  charter,  a 
contract  whicli  requires  the  concurrence  of 
the  board  of  directors,  and  the  board  know- 
ing that  he  lias  done  so,  does  not  dissent 
within  a  reasonable  time,  it  will  be  presumed 
to  have  ratified  his  act.  Rolling  Mill  v. 
Bailroad  Co.,  120  U.  S.  256,  7  Sup.  Ct  Kep. 
542.  And  when  a  contract  is  made  by  any 
agent  of  a  corporation  in  its  behalf,  and  for 
a  purpose  authorized  by  its  charter,  and  the 
corporation  receives  the  benefit  of  the  con- 
tract, without  objection,  it  may  be  pre- 
sumed to  have  authorized  or  ratified  the  con- 
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tract  of  Its  agent.  Bank  v.  Patterson,  7 
Cranch,  299;  Bank  v.  Dandridge,  12  Wheat 
64;  Zabriskie  v.  Bailroad  Co.,  23  How.  381; 
Mining  Co.  v.  Bank.  96  U.  S.  640;  Gas.  Co. 
V.  Berry,  113  U.  S.  322,  327,  5  Sup.  Ct.  Rep. 
525.  This  doctrine  was  clearly  and  strongly 
stated  by  Mr.  Justice  Stort,  delivering  the 
judgment  of  this  court,  in  each  of  the  first 
two  of  the  cases  just  cited. 

In  Bank  v.  Patterson,  which  was  an  action 
brought  against  a  corporation  by  an  admin- 
istrator to  recover  for  work  done  by  his  in- 
testate under  contracts  with  the  committee 
of  the  corporation,  he  said:  "Wherever 
corporation*is  acting  within  the  scope  of  the* 
legitimate  purposes  of  its  institution,  all  pa- 
rol contracts  made  by  its  authorized  agents 
are  express  promises  of  the  corporation ;  and 
all  daties  imposed  on  them  by  law,  and  all 
benefits  conferred  at  their  request,  raise  im- 
plied promises,  for  the  enforcement  of  which 
an  action  may  well  lie."  7  Cranch,  306.  "Let 
us  now  consider  what  is  the  evidence  in  this 
case  from  which  the  jury  might  legally  infer 
an  express  or  an  implied  promise  of  the  cor- 
poration. The  contracts  were  for  the  exclu- 
sive use  and  benefit  of  the  corporation,  and 
made  by  their  agents  for  purposes  authorized 
by  their  charter.  The  corporation  proceed, 
on  the  faith  of  those  contracts,  to  pay  money 
from  time  to  time  to  the  plaintiff's  intestate. 
Although,  then,  an  action  might  have  laid 
against  the  committee  personally,  upon  their 
express  contract,  yet,  as  the  whole  benefit  re- 
sulted to  the  corporation,  it  seems  to  the 
court  that  from  this  evidence  the  jury  might 
legally  infer  that  the  corporation  had  adopt- 
ed the  contracts  of  the  committee,  and  had 
voted  to  pay  the  whole  sum  which  should 
become  due  under  the  contracts,  and  that  the 
plaintiff's  intestate  had  accepted  their  en- 
gagement."   Id.  307. 

In  Bank  v.  Dandridge,  the  point  decided 
was  that  the  approval  of  a  cashier's  bond  by 
the  board  of  directors  of  a  bank,  as  required 
by  statute,  need  not  appear  upon  tlie  records 
of  the  board,  but  might  be  proved  by  pre- 
sumptive evidence,  in  the  same  manner  as 
similar  facts  might  be  proved  in  the  case  of 
private  persons,  not  acting  as  a  corporation 
or  as  the  agents  of  a  corporation.  The  general 
doctrine  was  afilrmed.that  the  presumptions, 
which,  by  the  general  rules  of  evidence,  "are 
continually  made,  in  cases  of  private  persons, 
of  acts  even  of  the  most  solemn  nature,  when 
those  are  the  natural  result  or  necessary  ac- 
companiment of  other  circumstances,"  are 
equally  applicable  to  corporations;  and  it  was 
said:  "Persons  acting  publicly  as  ofiicers  of 
the  corporation  are  to  be  presumed  rightfully 
in  office.  Acts  done  by  the  corporation, 
which  presuppose  the  existence  of  other  acts 
to  make  them  legally  operative,  are  pre- 
sumptive proofs  of  the  latter.  Grants  and 
proceedings  beneficial  to  the  corporation  aron 
presumed  to  be  accepted;  and  slight  acts  on* 
their'part,  which  can  be  reasonably  account-* 
ed  for  only  upon  the  supposition  of  such  ac- 
ceptance, are  admitted  as  presumptions  of 
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the  taxi.  If  offlcers  of  the  corporation  open- 
ly exercise  a  power  which  presupposes  a  del- 
egated authority  for  the  purpose,  and  other 
corporate  acts  show  that  the  corporation 
must  have  contemplated  the  legal  existence 
of  such  authoritr,  the  acts  of  such  oQicers 
will  be  deemed  rightful,  and  the  delegated 
authority  will  be  presumed."  12  Wheat. 70. 
The  original  bridge  contract  was  executed 
by  the  president  of  the  Indiana  Central  Com- 
pany, In  its  behalf,  upon  the  formal  request 
of  the  presidents  of  the  Pittsburgh  and  Penn- 
sylvania Companies,  undertaking  that  these 
two  corporations  should  assume  all  the  liabili- 
ties and  obligations  of  that  contract,  and  be 
entitled  to  all  its  benefits.  Tlie  board  of  di- 
rectors of  the  Indiana  Central  Company,  hav- 
ing been  informed  by  its  president  that  he  had 
executed  the  contract,  never  dissented,  and 
must  therefore  be  presumed  to  have  con- 
curred. The  modification  of  the  bridge  con- 
tract was  executed  by  the  president  of  that 
company,  in  its  behalf,  upon  a  similar  request 
and  undertaking  of  the  presidents  of  the 
Pittsburgh  and  Pennsylvania  Companies  in 
their  behalf.  After  all  this  the  bridge  was 
opened  for  use,  and  was  used  by  the  Pitts- 
burgh and  Pennsylvania  Companies.  For 
more  than  three  years  semi-annual  accounts 
for  the  sums  payable  by  the  Indiana  Central 
Company  were  rendered  directly  by  the  Bridge 
Company  to  the  Pittsburgh  Company,  and 
settled  by  the  latter,  after  examination  by 
its  comptroller.  It  must  be  presumed,  al- 
though not  afflrmatively  proved,  that  the 
comptroller  reported  bis  action  in  this  respect 
to  the  board  of  directors,  as  well  as  to  the 
stockholders  at  their  annual  or  other  meet- 
ings. There  is  no  diflSciiIty,  therefore,  in 
holding  that  the  Pittsburgh  Company  was 
bound  by  the  bridge  contract,  and  the  modi- 
fication thereof.  If  within  its  corporate  pow- 
ers. The  evidence  that  tlie  directors  or  stock- 
holders of  the  Pennsylvania  Company  au- 
thorized or  ratified  the  action  of  its  president 
,  In  this  regard  is  not  so  full  and  conclusive, 
|§  but  is  quite  sufficient  to  bind  this  company. 
*  After  the  execution  of'the  original  bridge 
contract,  the  directors  of  the  Pennsylvania 
Company  twice  joined  with  the  president  in 
a  printed  annual  report  to  the  stockholders, 
declaring  in  unequivocal  terms  the  settled 
policy  of  this  company  to  secure  a  continu- 
ous line  of  traflic  from  Philadelphia  to  Keo- 
kuk and  westward,  and  stating  that  this  ob- 
ject had  been  accomplished  tl)rough  the 
Pittsburgh  Company.  The  reasonable  infer- 
ence from  this  evidence,  which  there  is  noth- 
ing in  the  record  to  control  or  qualify,  is  that 
the  Pennsylvania  Company  had  the  benefit 
of  the  original  bridge  contract,  and  either 
authorized  or  ratified  its  execution;  and,  un- 
der the  circumstances  of  this  case,  the  presi- 
dent must  be  considered  as  having  authority 
to  procure  and  assent  to  the  modification  of 
that  contract  as  to  the  proportion  of  the  de- 
ficiency in  tolls  to  be  borne  by  the  Pittsburgh 
Company  as  principal  and  the  Pennsylvania 
Company  as  guarantor.    From  all  the  facts 


of  the  case  the  conclusion  is  inevitable  that 
the  Pittsburgh  and  the  Pennsylvania  Com- 
panies were  the  real,  though  not  the  formal, 
parties  to  the  bridge  contract  executed  by  the 
Indiana  Central  Company  at  their  request 
and  for  their  benefit,  and  that  this  contract, 
as  well  as  the  lease,  bound  the  Pittsburgh  and 
Pennsylvania  Companies,  if  within  the  scope 
of  their  corporate  powers. 

The  outlines  of  the  doctrine  of  ultra  vires, 
and  the  reasons  on  which  it  rests,  have  been 
clearly  stated  in  previous  judgments  of  this 
court.  The  reasons  why  a  corpordiion  is  not 
liable  upon  a  contract  ultra  vires,  that  is  to 
say,  beyond  the  powers  conferred  upon  it  by 
the  legislature,  and  vaiyingfrom  the  objects 
of  its  creation  as  declared  in  the  law  of  its 
organization,  are:  (1)  The  interest  of  the 
public  that  the  corporation  shall  not  tran- 
scend the  powers  granted;  (2)  the  interest  of 
the  stocI<holders  that  the  capital  shall  not  be 
subjected  to  the  risk  of  enterprises  not  con- 
templated by  the  charter,  and  therefore  not 
authorized  by  the  stockholders  in  subscrib- 
ing for  the  stock;  (3)  the  obligation  of  every 
one  eutering  into  a  contract  with  a  corpora- 
tion, to  take  notice  of  the  legal  limits  of  iti^ 
powers.  These  three  reasons  are  clearlyg 
brought  out  in  the  unanimous  judgment  of* 
this  court,  delivered  by  Mr.  Justice  Camp- 
bell, in  the  leading  case  of  Pearce  v.  Rail- 
road Co.,  21  How.  441,  in  which  it  was  held 
that  a  railroad  corporation  was  not  liable  to 
be  sued  upon  promissory  notes  which  it  had 
given  in  payment  for  a  steam-boat  received 
and  used  by  it  and  running  in  connection 
with  its  railroad.  So  it  has  been  repeatedly 
adjudged  by  this  court  that  a  lease  made  by 
one  railroad  corporation  to  another,  either  of 
which  is  not  expressly  authorized  by  law  to 
enter  into  the  lease,  is  vltra  vires  and  void. 
Thomas  v.  Railroad  Co.,  101  U.  S.  71;  Penn- 
sylvania Railroad  Co.  v.  Railroad  Co.,  118 
U.  S.  290,  630,  6  Sup.  Ct.  Rep.  1094,  and  7 
Sup.  Ct.  Rep.  24;  Oregon  Railway  v.  Oregon- 
ian  Railway,  130  U.  S.  1,  ante,  409. 

But  while  the  charter  of  a  corporation, 
read  in  connection  with  the  general  laws  ap- 
plicable to  it,  is  the  measure  of  iia  powers, 
and  a  contract  manifestly  beyond  those  pow> 
era  will  not  sustain  an  action  against  the 
corporation,  yet,  whatever,  under  the  char- 
ter and  other  general  laws,  reasonably  con- 
strued, may  fairly  l>e  regarded  as  incidental 
to  the  objects  for  which  the  corporation 
is  created,  is  not  to  be  taken  as  prohibited. 
Accordingly,  where  the  charter  of  a  railroad 
corporation,  or  the  general  laws  applicable 
to  it,  manifest  the  intention  of  the  legisla- 
ture, for  the  purpose  of  securing  a  contina- 
ous  line  of  transportation  of  which  its  road 
forms  part,  to  confer  upon  it  the  power  of 
making  contracts  with  other  railroad  or 
steam-boat  corporations  to  promote  that  end, 
such  contracts  are  not  ultra  vires.  Railroad 
Co.  V.  Steamboat  Co.,  107  U.  S.  98,  2  Sup. 
Ct.  Rep.  221;  see  also  Branch  v.  Jesup,  106 
U.  S.  468,  478,  1  Sup.  Ct.  Rep.  495. 

Whether,  in  view  of  the  previous  decbions 
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of  this  ooort,  the  lease  from  the  Indiana 
Central  Company  could  be  upheld  it  Is  un- 
necessary to  consider,  because  the  validity  of 
the  bridge  contract  does  not  appear  to  us  to 
depend  upon  the  validity  or  invalidity  of  the 
lease.  The  bridge  contract  and  the  lease 
were  separate  and  distinct  agreements.  The 
bridge  contract  was  in  form  between  the 
Bridge  Company  and  the  Indiana  Central 
e  Company.  The  lease  was  between  the  In- 
Sdiana  Central  Company  and  the  Pittsburgh 
*  and  Pennsylvania  Companies,  and  the  Bridge 
Company  was  not  a  party  to  the  lease.  The 
Bridge  Company  was  organized  under  the 
laws  of  Iowa  and  Illinois,  and  was  author- 
ized by  those  laws  and  by  the  act  of  congress 
of  July  25,  1866.  c.  246.  §  7,  (14  St  245.)  to 
construct  and  maintain  the  bridge:  and  its 
power  to  enter  into  the  bridge  contract  is 
undoubted.  The  power  of  the  Indiana  Cen- 
tral Company,  as  an  Illinois  corporation,  to 
enter  into  that  contract  is  made  equally  clear 
by  the  statutes  of  Illinois,  collected  in  the 
brief  of  the  appellee.  By  the  statute  of  Feb- 
ruary 28,  1854.  all  railroad  companies  of  Illi- 
nois, having  their  termini  fixed  by  law,  and 
their  roads  intersecting  by  continuous  lines. 
are  authorized  to  consolidate  their  property 
and  stock  with  each  other,  or  with  compa- 
nies out  of  the  state,  whose  lines  connect  with 
theirs;  and  when,  by  reason  of  such  consol- 
idation, or  of  such  extension  into  or  through 
an  adjoining  state,  it  is  necessary  for  the 
construction  of  any  railroad  to  cross  any 
stream  of  water,  it  may  be  done  by  bridges 
or  viaducts.  By  the  statute  of  February  12, 
1855,  all  raiiroad  corporations  of  Illinois 
have  the  power  to  make  all  necessary  and 
convenient  "contracts  and  arrangements 
with  each  other,  and  with  railroad  corpora- 
tions of  other  states,  for  leasing  or  running 
their  roads,  or  any  part  thereof;"  as  well  as 
tlie  "right  of  connecting  with  each  other  and 
with  the  railroads  of  other  states,  on  such 
terms  as  shall  be  mutually  agreed  upon  by 
the  companies  interested."  By  the  statute 
of  February  16,  1865,  "it  shall  be  lawful  for 
the  directors  of  any  railroad  company  created 
by  the  laws  of  this  slate,  to  contract  for  the 
use  and  operation  of  any  railroad  connecting 
with  their  line  beyond  the  limits  of  the  state, 
and  in  all  contracts  for  the  use  and  operation 
of  any  railroad  by  another  corporation  it 
shall  be  lawful  for  the  parties  to  provide  for 
the  use  of  any  of  the  powers  and  privileges 
of  either  or  both  of  the  corporations,  parties 
thereto."  And  by  the  statute  of  February 
25,  1867,  "railroads  terminating  or  to  ter- 
minate at  any  point  on  any  line  of  continu- 
ous railroad  tlioroughf are  where  there  now  is 
^  or  shall  be  a  railroad  bridge  for  crossing  of 
^  passengers  and  freight  in  cars  over  the  same 
as  part  of  such  thoroughfare,*shall  make  con- 
venient connections  of  such  railroads,  by 
rait,  with  the  rail  of  such  bridge;  and  sncli 
bridge  shall  permit  and  cause  such  connec- 
tions of  the  rail  of  the  same  with  the  rail  of 
such  railroads,  so  that  by  re  ison  of  such  rail- 
roads and  bridge  there  shall  be  uninterrupted 


communication  over  such  railroads  and 
bridge  as  public  thoroughfares."  See,  also. 
St.  Feb.  12,  1853.  March  5. 1867,  and  March 
11,  1869.  Gross'  St.  (3d  Ed.)  536-539.  The 
bridge  contract  was  therefore  a  lawful  and 
valid  contract  as  between  the  Bridge  Com- 
pany and  the  Indiana  Central  Company. 
Upon  the  question  of  its  effect  to  bind  the 
Pittsburgh  and  Pennsylvania  Companies, 
some  other  facts  attending  its  execution  are 
worthy  of  consideration.  The  bridge  con- 
tract was  not  in  existence  as  an  executed  aud 
binding  contract  wlien  the  lease  was  made. 
But  it  was  signed  after  the  execution  of  the 
lease  and  the  delivery  of  possession  of  the 
road  by  the  Indiana  Central  Company  to  the 
Pittsburgh  Company,  and  at  the  formal  re- 
quest of  the  Pittsburgh  and  Pennsylvania 
Companies,  embodying  an  express  agreement 
on  their  part  with  the  Indiana  Central  Com- 
pany to  "assume  all  the  liabilities  and  obli- 
gations, and  be  entitled  to  all  the  benefits,  of 
said  bridge  contract."  The  reference  in 
that  request  and  agreement  to  the  ninth  ar- 
ticle of  the  lease  was  for  the  purpose  of  de- 
fining the  extent  of  the  liabilities  and  bene- 
fits assumed,  and  perhaps  of  indicating  that 
the  Pittsburgh  Company  alone  was  bound  as 
principal,  and  the  Pennsylvania  Company  as 
guarantor  only;  but  it  did  not  make  the 
bridge  contract  a  part  of  the  lease.  The  rea- 
sonable inference  is  that,  according  to  the 
original  intent,  and  by  the  subsequent  action 
of  the  parties,  the  Pittsburgh  and  Pennsyl- 
vania Companies  were  understood  and  treat- 
ed as  directly  liable  to  the  Bridge  Company 
for  the  proportion  of  tolls  and  deficiencies, 
which,  by  the  terms  of  the  bridge  contract, 
was  chargeable  to  the  Indiana  Central  Com- 
pany. 

By  the  laws  of  Illinois,  as  we  have  seen, 
the  bridge  contract  was  valid,  and  might 
lawfully  be  made  between  the  Bridge  Com-n 
pany  and  the  Indiana  Central  Company;  andf 
it  appears  to  us  equally  clear  that  the  laws  of* 
Pennsylvania  authorized  the  Pittsburgh  and 
Pennsylvania  Companies  to  assume  the  ob- 
ligation of  that  contract  with  the  Bridge 
Company,  either  directly  or  through  the  in- 
tervention of  the  Indiana  Central  Company. 
By  the  statute  of  Pennsylvania  of  April  28, 
1861,  it  is  enacted  that  "it  sliall  and  may  be 
lawful  for  any  railroad  company  created  by 
and  existing  under  the  laws  of  tliis  common- 
wealth, from  time  to  time  to  purchase  and 
hold  the  stock  and  bonds,  or  either,  of  any 
other  railroad  company  or  companies  char- 
tered by,  or  of  which  the  road  or  roads  is  or 
are  authorized  to  extend  into  this  common- 
wealth; and  it  shall  l>e  lawful  for  any  rail- 
road companies  to  enter  into  contracts  for  the 
use  or  lease  of  any  other  railroads  upon  such 
terms  as  may  be  agreed  upon  with  the  com- 
pany or  companies  owning  the  same,  and  to 
run,  use,  and  operate  such  road  or  roads  in 
accordance  with  such  contract  or  lease:  pro- 
vided, that  the  roads  of  the  companies  so 
contracting  or  leasing  shall  be,  directly  or  by 
means  of  intervening  railroads^^  connected 
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with  each  other."  Purd.  Dig.  filth  Ed.) 
1439.  While  the  first  provision  of  that  stat- 
ute authorizes  any  railway  company  of  Penn- 
sylvania to  purchase  and  hold  stock  and 
bonds  of  such  railroad  companies  as  either 
are  chartered  by  the  state  or  have  roads  ex- 
tending into  it,  the  second  clause  makes  it 
lawful  for  railroad  companies  of  Pennsyl- 
vania to  contract  for  the  use  or  lease,  not 
merely  of  railroads  of  the  two  classes  defined 
in  the  first  clause,  but  of  any  railroads  what- 
ever, provided  only  "the  roads  of  the  com- 
panies so  contracting  or  leasing  shall  be,  di- 
rectly or  by  means  of  intervening  railroads, 
connected  with  each  other."  The  only  rea- 
sonable construction  of  the  words  "any  other 
railroads,"  in  the  second  clause,  is  that  it  in- 
cludes all  railroads,  whether  within  or  with- 
out the  state,  coming  within  the  description 
of  the  proviso.  But  any  question  of  the 
construction  of  that  statute  in  this  regard  is 
removed,  or  rendered  immaterial,  by  the 
statute  of  Pennsylvania  of  February  17, 1870, 
(passed  more  than  a  year  before  the  modified 
o  bridge  contract  was  executed,  or  the  bridge 
JS completed  or  used,)  which,  in  the  clearest 
*  terms,  authorizes*any  railroad  company  of 
Pennsylvania  to  enter  into  a  lease  or  any 
other  contract  on  such  terms  and  conditions 
as  may  be  agreed  upon,  or  to  guaranty  the 
payments  or  covenants  thereof,  as  to  any 
railroads,  whether  "within  the  limits  of  this 
state,  or  created  by  or  existing  under  the 
laws  of  any  other  state  or  states, "  provided 
they  are  connected,  either  directly  or  by 
means  of  intervening  lines,  with  its  road, 
and  form  a  continuous  route  for  the  trans- 
portation of  persons  and  property.  Furd. 
Dig.  (11th  Ed.)  1441.  Nor  can  we  have  any 
doubt  that  the  Bridge  Company  was  a  rail- 
road company,  and  the  bridge  a  railroad, 
within  the  meaning  of  these  statutes.  The 
principal  purpose  and  use  of  the  bridge  was 
the  passage  of  railroad  trains.  It  was,  in 
substance  and  effect,  a  railroad  built  over 
water,  instead  of  upon  land;  and,  strictly 
speaking,  it  w.is  a  railway  viaduct,  rather 
than  a  bridge.  Bridge  Proprietors  v.  Hobo- 
ken  Co.,  1  Wall.  116.  The  necessary  con- 
clusion from  the  foregoing  considerations 
is^  that  it  was  rightly  held  by  the  circuit 
court  that  the  Bridge  Company  was  entitled 
to  recover  from  the  Pittsburgh  Company, 
and,  it  having  declined  to  pay  upon  due  de- 
mand, to  recover  from  the  Pennsylvania 
Company  also  the  amount  of  the  deficiencies 
in  tolls  which,  by  the  modified  bridge  con- 
tract, was  payable  by  the  Indiana  Central 
Company. 

It  is  proper  to  add  that  our  judgment 
does  not  rest  in  any  degree  upon  the  ground 
suggested  in  argument  that,  the  bridge  con- 
tract and  the  lease  having  been  executed,  the 
Pittsburgh  and  Pennsylvania  Companies, 
having  received  the  benefits  of  them,  are 
estopped  to  deny  their  validity;  because  ac- 
cording to  many  recent  opinions  of  this 
court,  a  contract  made  by  a  corporation, 
which  is  unlawful  and  void  because  beyond 


the  scope  of  Its  corporate  powers,  does  not, 
by  being  carried  into  execution,  become  law- 
ful and  valid,  but  the  proper  remedy  of  the 
party  aggrieved  is  by  disaffirming  the  con- 
tract,  and  suing  to  recover,  as  on  a  quantum 
meruit,  the  value  of  what  the  defendant  has 
actually  received  the  benefit.  Louisiana  v. 
Wood,  102  U.  S.  294;  Parkersburg  v.  Brown. 
106  U.  S.  487,  503,  1  Sup.  a.  Hep.  442;© 
Chapman  v.  Douglas  Co.,  107  U.  S.  348, 360,g 
2  Sup.  Ct.  Rep.  62;*8alt  Lake  City  v.  Holiis-* 
ter,  118  U.  S.  256.  263,  6  Sup.  a.  Rep.  1055; 
Pennsylvania  Railroad  Co.  v.  Railroad  Co., 
118  U.  S.  290,  317. 818,  6  Sup.  Gt.  Rep.  1094. 
The  sole  ground  of  our  decision  is  that  the 
bridge  contract  is  independent  of  the  lease, 
and  is  valid  and  binding  as  t>etween  the  par- 
ties to  this  suit,  whether  the  lease  is  valid  or 
invalid.  This  being  so,  the  question  argned 
at  the  bar,  whether  the  appellants,  by  reason 
of  eviction,  are  no  longer  liable  on  the  lease, 
becomes  immaterial ;  and  the  judgment  of  tlia 
circuit  court  in  a  former  snit,  affirming  the 
validity  of  the  lease,  has  no  effect  upon  our 
decision,  for  the  same  reason,  as  well  as  be- 
cause the  Bridge  Company  was  not  a  party 
to  that  judgment,  and  therefore  neither 
bound  by  it,  nor  entitled  to  the  benefit  of  it. 
Decree  affirmed. 

Mr.  Chief  Justice  Fullbr  and  the  late 
Mr.  Justice  Matthews,  having  been  of 
counsel,  took  no  part  in  the  consideration  or 
decision  of  this  case. 


(Ul  xj.  s.  »o 
Embret  0.  Jeuison. 
(May  IS,  1889.) 

1.  OaHBLINO  — W^QBBlNa   COHTRACT— POBCHAn 

FOB  FnruBB  Delitebt. 

In  an  action  on  a  note  defendant  pleaded  tliat 
plaintiff  was  a  broker  who  had  contracted  to 
purchase  torbim*'on  a  margin "ootton  for  fat- 
ure  delivery;  that  the  notes  were  given  for 
losses  sustained  hj  plaintiff  in  carrying  said 
"cotton  futures"  for  defendant;  and  that  the 
purchase  or  delivery  of  aotoal  ootton  was  never 
contemplated  by  either  party,  but  it  was  nnder- 
stood  between  them  that  settlement  was  to  be 
made  by  one  party  paying  to  the  other  the  dif- 
ference between  the  contract  price  and  the  mar- 
ket price  of  said  cotton  fatnres,  according  to  the 
fluctuations  of  the  market.  Held,  that  the  plea 
showed  a  wagering  contract,  uid  a  demurrer  to 
it  was  improperly  sustained. 

2.  Bake— ADvxNOBS  bt  Bkokbrs. 

As  the  plaintiff  was  the  broker  who  effected 
the  purchases  of  the  cotton  futures,  he  was  privy 
to  the  unlawful  design,  and  is  not  entitled  to  re- 
cover for  advances  made  in  forwarding  the  un- 
lawful transaction. 

8.  ButE — Pbouibsort  Notb  is  Bbttlxmbst. 

The  f aots  that  defendant  executed  his  note  for 
the  balance  due  with  full  knowledge  of  the  un- 
lawful character  of  the  original  transaction, 
and  that  the  action  is  on  the  note,  are  immate- 
rial, as  the  note  is  not  founded  upon  any  new 
and  independent  consideration. 

4.  Same — CoMrucr  or  IjAws. 

The  note  was  dated  aud  payable  In  I7ew  Tork 
city,  but  it  did  not  appear  whether  the  original 
contract  was  executed  in  Virginia  or  New  York. 
Held,  that  as  the  statutes  of  both  states  made 
wagering  contracts  void,  it  was  immaterial 
which  statute  should  control  the  determination 
of  Uie  validity  of  the  original  oontraot. 
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K  lattnunoit  or  Aanom — Abssnob  tbou  Statk. 
Code  Va.  1878,  p.  1003,  o.  146,  i  20,  relating  to 
limitations  of  oertala  actions,  provides  that 
where  such  a  cause  of  action  shall  accrue  against 
a  person  who  had  before  resided  In  that  state, 
If  such  person  shall,  by  departing  from  the 
same,  obstruct  the  prosecution  of  such  cause, 
the  time  that  such  obstruction  may  have  contin- 
ued shall  not  be  computed  in  determining  the  time 
within  which  the  action  ought  to  have  been 
prosecuted.  Held,  that  this  section  does  not  ap- 
ply where  the  defendant  has  removed  from  the 
state  before  he  made  the  contract  sued  on. 

^     In  Error  to  the  Circuit  Court  of  the  United 
g  States  for  the  Eastern  District  of  Virginia. 

•  •  Tliis  is  an  action  of  debt,  to  recover  from 
the  plaintiff  in  error,  who  was  the  defend- 
ant below,  the  amount  of  four  negotiable 
notes  executed  by  him  January  21,  1878, 
and  payable  at  the  office  of  E.  S.  Jemison  & 
Co.,  in  the  city  of  New  York,  to  the  order 
of  Moody  &  Jemison,  by  whom  they  were 
indorsed,  before  maturity,  to  the  plaintifT, 
Jemison.  Each  note  was  for  the  sum  of 
97,594.15;  two  of  them  payable  six  months, 
and  the  remaining  two  twelve  months,  after 
date.  There  was  a  trial  before  a  Jury,  re- 
sulting in  a  verdict  and  Judgment  in  favor 
of  the  plaintiff  for  the  amount  demanded  in 
the  declaration.  The  case  has  been  brought 
here  for  review,  the  defendant  contending 
that  the  court  committed  such  errors  of  law 
as  entitles  him  to  a  reversal  of  the  judgment 
and  to  a  new  trial. 

In  addition  to  a  plea  of  nil  debet,  the  de- 
fendant filed  a  special  plea  of  wager,  in 
which  it  was  averred,  in  substance,  that  on 
the  last  of  February,  or  the  1st  of  March,  In 
the  year  1877,  he  contracted  with  the  firm 
of  Moody  &  Jemison,  brokers  and  commision 
merchants  of  the  city  of  New  York,  and 
members  of  the  cotton  exchange,  to  purchase 
for  him,  through  the  plaintiff,  one  of  that 
firm,  "on  a  margin,"  in  said  cotton  ex- 
cliange,  not  actual  cotton  but  4,000  bales  of 
"future  delivery"  cotton,  for  May  delivery, 
oommonly  called  "futures,"  which  he  did; 
that  at  the  time  of  the  purchase  the  defend- 
ant had  in  the  hands  of  Moody  &  Jemi- 
son about  $8,000  as  a  margin  to  protect 
aaid  purchase  against  fluctuations  in  the 
market;  that  in  the  first  few  days  of  the 
month  of  March  the  plaintiff,  as  a  member 
of  the  firm  of  Moody  &  Jemison,  reported 
that  the  margin  was  alx>ut  exhausted  by  a 
decline  in  the  market,  and  called  for  more 
margin,  which  defendant  informed  iilm  lie 
was  unable  to  put  up;  that  no  agreement  or 
contract  was  at  that  time,  or  afterwards, 
made  with  the  firm  of  Moody  &  Jemison  to 
have  the  said  "cotton  futures"  carried  for 
his  account;  that  no  report  was  afterwards 
made  to  him  of  any  sale  of  such  futures; 
that  on  the  21st  day  of  January,  1878,  in 
the  city  of  New  York,  the  plaintiff  called  on 
a  him  for  his  four  notes  for  losses  which  he 
g  alleged  the  firm  of  Moody  &  Jemison  had 

*  BOStained  by  carrying  said  "cotton*  fut- 
ures," which  notes  the  defendant  execut- 
ed, and  which  are  the  identical  notes  de- 
•cribed  in  the  declaration;   "that  the  pur- 


chase or  delivery  of  actual  cotton  was  never 
contemplated,  either  by  the  defendant  or  the 
said  Moody  &  Jemison,  and  it  was  under- 
stood between  them  that  the  settlement  was 
to  be  made  between  said  parties  by  one  par- 
ty paying  to  the  other  the  difference  between 
the  contract  price  and  the  market  price  of 
said  cotton  futures,  according  to  the  fluctua* 
tions  in  the  market;  and  therefore  the  de- 
fendant says  that  the  said  contract  was  a 
wagering  contract,  and  that  it  and  the  said 
four  notes  for  the  consideration  aforesaid, 
are  void,  and  of  no  force  in  law."  A  de- 
murrer to  this  plea  was  sustained,  the  de- 
fendant taking  his  exception  in  proper  form. 

On  the  trial  of  the  case  on  the  plea  of  nil 
debet  the  plaintiff,  to  maintain  the  issue  up- 
on  his  part,  gave  in  evidence  the  four  notes 
described  in  the  declaration,  and  the  defend- 
ant testified  to  the  facts  set  forth  in  the 
above  special  plea  of  wager;  and  this  was  all 
the  evidence  before  the  Jury.  Thereupon 
the  defendant  asked  thecourt  to  instruct  the 
Jury  as  follows:  "If  the  Jury  shall  believe 
from  the  evidence  that  it  was  not  the  inten- 
tion of  either  party  that  a  contract  shoold 
be  made  by  the  plaintiff  to  buy  and  hold  the 
bales  of  cotton  for  delivery  to  the  defendant, 
but  that  it  was  the  real  intention  and  under- 
standing of  the  parties  that  a  contract  should 
be  made  which  should  be  closed  at  a  future 
day,  not  by  delivery  of  the  cotton  and  pay- 
ment of  purchase  price,  but  by  payment  of 
money  to  the  one  party  or  the  other,  the  par- 
ty to  receive  the  same,  and  the  amount  to  be 
paid  to  be  determined  upon  a  basis  of  the 
difference  between  the  agreed  purchase  price 
on  the day  of 18—,  and  the  act- 
ual market  value  of  the  cotton  on  the  day  when 
the  contract  was  to  be  closed,  then  the  Jury 
are  instructed  that  such  a  contract  is  invalid 
in  law  and  void,  and  that  they  must  find  for 
the  defendant."  Thecourt  refused  to  give 
this  instruction,  and  the  defendant  duly  ex- 
cepted. 

Joseph  ChrUtianKaA  James  M.  MatthmoB, 
for  plaintiff  in  error.  H.  M.  Herman,  for 
defendant  in  error. 

Mr.  Justice  Hablan,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

Although  the  notes  In  suit  are  dated  at  the 
city  of  New  York,  and  were  payable  at  the 
office  of  E.  S.  Jemison  &  Co.,  in  that  city,  it« 
does  not  clearly  appear  whether  the  originalS 
|*contract  between  Embrey  and  the  firm  of*' 
Moody  &  Jemison,  referred  to  in  the  special 
plea  of  wager  and  in  the  alKtve  instruction, 
was  made  in  Virginia  or  in  New  York. 
There  was  consequently  some  discussion  as 
to  whether  the  statute  of  Virginia  or  that  of 
New  York  should  control  the  determination 
of  the  question  as  to  the  illegality  of  that 
contract.  The  statute  of  Virginia  provides 
that  "every  contract,  conveyance,  or  assur- 
ance, of  which  the  consideration,  or  any  part 
thereof,  is  money,  property,  or  other  thing 
won  or  bet  at  any  game,  sport,  ^time,  or 
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wager,  or  money  lent  or  advanced  at  the  time 
of  any  gaming,  betting,  or  wagering,  to  be 
uaed  in  b?ing  bo  bet  or  wagered,  (wben  the 
person  lending  or  advancing  it  Icnows  that 
it  is  to  be  so  used,)  shall  be  void."  Code 
Va.  1873,  p.  984.  §  2.  By  the  statute  of 
New  York  it  is  provided  that  "all  wagers, 
bets,  or  stakes,  made  to  depend  upon  any 
race,  or  upon  any  gaming  by  lot  or  chance, 
or  upon  any  lot,  chance,  cusualty,  or  un- 
known or  contingent  event  whatever,  shall 
be  unlawful.  All  contracts  for  or  on  account 
of  any  money  or  property,  or  thing  in  action, 
wso  wagered,  bet,  or  staked,  siiall  be  void." 
n1  Rev.  St.  K.  Y.  tit.  8,  art.  3,  §  8,  p.  662. 

*  Whether  the  validity  of  the  original  contract 
for  the  purchase  of  future  delivery  cotton 
must  depend  upon  the  New  York  stotute  or 
upon  the  Virginia  statute  >  it  is  not  im- 
portant to  determine:  for,  if  such  contract, 
as  alleged,  is  a  wagering  contract,  it  is  void 
under  the  law  of  either  state.  The  plea 
makes  a  case  of  money  advanced  by  the  plain- 

^  tiff's  firm  solely  for  the  purpose  of  carrying 

•  "cotton  futures,"  for  which  he*or  they  con- 
tracted, wben,  according  to  the  averments  of 
the  rejected  plea,  neither  party  contemplated 
the  purchase  or  delivery  in  fact  of  cotton,  and 
when  it  was  understood  that  any  settlement 
in  respect  to  such  purcliases  should  be  exclu- 
sively upon  the  basis  of  one  party  paying  to 
to  the  other  only  "the  difference  between  the 
contract  price  and  the  market  price  of  said 
cotton  futures,  according  to  the  fluctuations 
in  the  market."  If  this  be  not  a  wagering 
contract,  under  the  guise  of  a  contract  of  sale, 
it  would  be  difllcult  to  imagine  one  that 
would  be  of  that  character.  The  mere  form 
of  the  transaction  is  of  litUe  consequence. 
If  it  were,  the  statute  against  wagers  could 
easily  be  evaded.  The  essential  inquiry  in 
every  case  is  as  to  the  necessary  effect  of  the 
contract,  and  the  real  Intention  of  the  parties. 
Mr.  Benjamin,  in  his  Treatise  on  Sales,  (vol- 
ume 2,  6th  Amer.  Ed.,  by  Corbin,  p.  716, 
§  828,)  after  stating  that  at  common  law 
wagers  that  did  not  violate  any  rule  of  pub- 
lic decency  or  morality,  or  any  recognized 
principle  of  public  policy,  were  not  prohibited, 
says.  "It  has  already  been  shown  that  a  con- 
tract for  the  sale  of  goods  to  be  delivered  at 
a  future  day  is  valid,  even  though  the  seller 
has  not  the  goods,  nor  any  other  means  of 
getting  them  than  to  go  into  the  market  and 
buy  them."  "But  such  a  contract,"  he  pro- 
ceeds to  say,  "is  only  valid  where  the  parties 
really  intend  and  agree  that  the  goods  are  to 
be  delivered  by  the  seller,  and  the  price  to  be 
paid  by  the  buyer.  If.  under  guise  of  such 
a  contract,  the  real  intent  be  merely  to  spec- 
ulate in  the  rise  or  fall  of  prices,  and  the 
goods  are  not  to  be  delivered,  but  one  party 
is  to  pay  to  the  other  the  difference  between 
the  contract  price  and  the  market  price  of  the 
goods  at  the  date  fixed  for  executing  the  con- 
tract, then  the  whole  transaction  constitutes 
nothing  more  than  a  wager,  and  is  null  and 
void  under  the  statute."  The  statute  re- 
ferred to  by  the  author  is  tliat  of  8  &  9  Vict. 


c.  109,  §  18,  which  provides  "that  all  con- 
tracts or  agreements,  whether  by  parol  or  in 
writing,  by  way  of  gaming  or  wagering,  shall 
be  null  and  void;  and  that  no  suit  shall  be 
brought  or  maintained  in  any  court  of  law 
or  equity  for  recovering  any  sum  of  money 
or  valuable  thing  alleged  to  be  won  upon  any 
wager,  or  which  shall  have  been  deposited  in 
the  bands  of  any  person,  to  abide  the  events 
on  which  any  wager  shall  have  heea  made."S 
•  In  Irwin  v.  Williar,  llOU.  S.  499. 508, 510,' 
4  Sup.  Ct.  Rep.  160,  the  general  subject  of 
wagering  contracts  was  carefully  considered, 
and  in  the  opinion,  delivered  by  Mr.  Justice 
Maxthbws,  we  expressed  approval  of  the 
doctrine  as  announced  by  Mr.  Benjamin,  ob- 
serving that  generally,  in  this  country,  all 
such  contracts  are  held  to  be  illegal  and  void 
as  against  public  policy.  It  was  there  said: 
"It  makes  no  difference  that  a  bet  or  wager 
is  made  to  assume  the  form  of  a  contract. 
Gambling  is  none  the  less  such  because  it  is 
carried  on  in  the  form  or  guise  of  legitimate 
trade."  Referring  to  the  decision  in  Round- 
tree  T.  Smith,  108  U.  S.  269.  2  Sup.  Gt  Rep. 
630,  it  was  f  urtlier  said:  "It  is  certainly  true 
that  a  broker  might  negotiate  such  a  contract 
without  being  privy  to  the  illegal  intent  of 
the  principal  parties  to  it  which  renders  it 
void,  and  In  such  a  case,  being  innocent  of 
any  violation  of  law,  and  not  suing  to  enforce 
an  unlawful  contract,  has  a  meritorious 
ground  for  the  recovery  of  compensation  for 
services  and  advances.  But  we  are  also  ol 
the  opinion  that  when  the  broker  Is  privy  to 
the  unlawfuldesignoftheparties,  and  brings 
them  together  for  the  very  purpose  of  enter- 
ing  into  an  illegal  agreement,  he  is  partieept 
eriminie,  and  cannot  recover  for  serrioes 
rendered  or  losses  incurred  by  himself  on  be- 
half of  either  in  forwarding  the  transaction." 
In  the  present  case,  according  to  the  aver- 
ments in  the  plea  of  wager,  the  plaintiff  was 
the  broker  wlio  effected  the  purchases  of  fut- 
ure delivery  cotton.  He  was  privy  to  the  un- 
lawful design  of  the  parties;  represented  one 
of  them  in  all  the  transactions;  and  advanced 
the  money  necessary  to  carry,  and  for  the  ex- 
press purpose  of  carrying,  these  cotton  "fut- 
ures" on  account  of  the  defendant.  His  po- 
sition, therefore,  was  not  that  of  a  person 
merely  advancing  money  to  or  for  one  of  the 
parties  to  a  wager,  without  having  himself 
any  direct  conneclion  with  the  making  or  ex- 
ecution of  the  contract  of  wager  itself.  Ha 
was,  in  every  sense,  partieept  critninis. 

In  Bigelow  v.  Benedict,  70  N.  Y.  202, 206, 
the  court  of  appeals  of  New  York  said  that 
"where  an  optional  contract  for  the  sale  of 
property  is  made,  and  there  is  no  intention 
on  the  one  side  to  sell  or  deliver  the  property.^ 
or  on  the  other  to  buy  or  take  it,  but  merely] 
that  the  difference  should  be  paid 'according* 
to  the  fluctuation  in  market  values,  the  con- 
tract would  be  a  wager  within  the  statute." 
In   Story  v.  Salomon,  71  N.  Y.  420,  422, 
which  was  an  action  upon  a  written  con- 
tract for  an  option  to  buy  or  sell  certain 
shares  of  stock,  and  the  defense  was  that  tt 
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was  illegal  and  void  under  the  statute  of 
New  York  against  gaming,  the  court  said: 
"If  it  had  been  shown  that  neither  party  in- 
tended to  deliver  or  accept  the  shares,  but 
merely  to  pay  differences  according  to  the 
rise  or  fall  of  the  marlcet,  the  contract  would 
have  been  illegal."  The  same  principle  was 
announced  in  Kingsbury  v.  Kirwan,  77  ST. 
Y.  612.  There  are  many  other  autliorities 
to  the  same  effect,  but  in  view  of  our  decis- 
ion in  Irwin  v.  Williar,  with  which  we  are 
entirely  satisfied,  it  is  not  necessary  to  cite 
them.  The  plaintiff  relies  upon  Brown  v. 
Speyers,  20  Grat.  296,  as  expressing  a  differ- 
ent view  of  this  question.  But  we  do  not  so 
understand  that  case.  The  supreme  court  of 
appeals  of  Virginia  did  not  there  indicate  its 
opinion  as  to  the  validity  of  a  contract  for 
the  purchase  of  "futures,"  the  settlement  in 
respect  to  which  was  to  be  upon  the  basis  of 
paying  simply  the  difference,  according  to 
the  fluctuations  in  the  marlcet,  between  the 
contract  price  and  the  market  price. 

It  is  contended  that  this  is  not  an  action 
upon  the  original  contract,  but  upon  the 
notes  executed  by  Embrey  after  the  business 
transacted  for  him  by  Moody  &  Jemison  was 
closed,  and  with  full  knowledge,  upon  his 
part,  of  all  the  facts.  In  such  a  case,  it  is 
argued,  the  principles  announced  in  Irwin  v. 
Williar  cannot  be  applied.  This  argument 
concedes,  at  least  for  the  purposes  of  the  pres- 
ent case,  that,  as  the  law,  for  the  protection 
<rf  the  public,  and  in  the  interest  of  good 
morals,  declares  a  wagering  contract  to  be 
void,  the  plaintiff  could  not  maintain  an  ac- 
tion for  the  moneys  advanced  in  execution  of 
(he  original  contract  to  carry  these  "futures. " 
And  yet  it  is  insisted  that  he  ought  to  have 
Judgment  on  the  notes  in  suit,  although  it 
appears  they  have  no  other  consideration 
than  the  moneys  so  advanced.  A  judgment 
npon  the  notes  would,  in  effect,  be  one  for  the 
^amount  claimed  by  the  plaintiff  under  the 
Jjtbe  original  contract,  at  the  lime  he  de- 
*  manded  their  execution* by  the  dofendant. 
Indeed,  it  has  been  held  that  a  note  could  not 
of  itself  discharge  tlie  original  cause  of  ac- 
tion, unless,  by  express  or  special  agreement, 
it  was  received  as  payment.  Sheehy  v.  Man- 
deville,  6  Cranch,  253, 264;  Peter  v.  Beveriy, 
10  Pet.  532,  568;  The  Kimball,  8  Wall.  37, 
45.  While  there  are  authorities  that  seem 
to  support  the  position  taken  by  the  defend- 
ant in  error,  we  are  of  opinion  that,  upon 
principle,  the  original  payee  cannot  maintain 
an  action  on  a  note  the  consideration  of 
which  is  money  advanced  by  him  upon  or  in 
execution  of  a  contract  of  wager,  he  being  a 
party  to  that  contract,  or  having  directly 
participated  in  the  making  of  it  in  the  name 
of  or  on  behalf  of  one  of  the  parties. 

In  Steers  t.  Lashley,  6  Term  B.  61,  it  ap- 
peared that  the  defendant  was  engaged  in 
stock-jobbing  transactions  with  different  per- 
sons, in  which  one  Wilson  was  employed  as  his 
broker, and  had  paid  the  "differences"  for  him. 
A  dispute  having  aiisen  as  to  their  amount, 
tb»  matter  was  referred  to  the  plaintiff  and 


others,  who  awarded  a  certain  sum  as  due 
from  the  defendant.  For  a  part  of  that  sum 
the  broker  drew  a  bill  on  the  defendant,  and, 
after  it  had  been  accepted,  indorsed  it  to  the 
plaintiff.  Lord  Kenyon  said :  "If  the  plain- 
tiff had  lent  this  money  to  the  defendant  to 
to  pay  the  differences,  and  had  afterwards 
received  the  bill  in  question  for  that  sum, 
then,  according  to  the  principle  established 
in  Petrie  v.  Hannay.  8  Term  B.  418,  he  might 
have  recovered.  But  here  the  bill  on  which 
the  action  is  brought  was  given  for  these 
very  differences;  and  therefore  Wilson  him- 
self could  not  have  enforced  payment  of  it. 
Then  the  security  was  indorsed  over  to  the 
plaintiff,  he  knowing  of  the  illegality  of  the 
contract  between  Wilson  and  the  defendant, 
for  he  was  the  arbitrator  to  settle  their  ac- 
counts; and  under  such  circumstances  he 
cannot  be  permitted  to  recover  on  the  bill  in 
acourt  of  law." 

In  Amory  v.  Mery  weather,  2  Bam.  &  C. 
573,  578,  which  was  an  action  of  debt  on 
bond,  conditioned  for  the  payment  of  money 
by  installments,  the  plea,  in  substance,  was 
that  the  bond  was  given  in  place  of  a  prom- 
issory note  previously  executed  in  payment 
for  moneys  advanced  by  an  agent  of  thegg 
obligor  in  discharge  of  differences  arisingjj 
upon  contracts'for  buying  and  selling  sliares* 
in  the  public  stocks,  against  the  form  of  the 
statute;  the  plaintiff  having  knowledge, 
when  he  received  the  bond,  that  the  note  had 
been  made  by  the  defendant  on  the  occasion 
and  for  the  purpose  stated.  Abbott,  C.  J., 
after  observing  that  there  was  no  period  of 
time  when  the  plaintiff  could  have  main- 
tained an  action  upon  the  note,  said:  "We 
are  all  of  opinion  that  as  it  appears  upon  the 
plea  that  the  bond  was  given  as  a  substitute 
for  a  note  which  was  taken  by  the  plaintiffs 
subject  to  an  infirmity  of  title  of  which  they 
had  full  notice  before  the  bond  was  taken, 
the  latter  instrument  is  void." 

In  Pisher  v.  Bridges,  3  El.  &  Bl.  642,  649. 
which  was  an  action  upon  a  covenant  in  a 
deed  to  pay  a  certain  sum,  and  which  cove- 
nant was  given  as  security  for  payment  of  a 
part  of  the  purchase  money  of  real  estate  sold 
by  the  plaintiff  to  the  defendaiit,  to  be  by  the 
latter  disposed  of  by  lottery,  as  the  plaintiff 
knew,  the  court  said:  "It  is  clear  that  the 
covenant  was  given  for  payment  of  the 
purchase  money.  It  springs  from  and  is  a 
creature  of  the  illegal  agreement,  and,  as  the 
law  would  not  enforce  the  original  illegal 
contract,  so  neither  will  it  allow  the  parties 
to  enforce  a  security  for  the  purchase  money, 
which,  by  the  original  bargain,  was  tainted 
with  illegality."  See,  also,  Fareira  v.  6a- 
bell,  89  Pa.  St.  89;  Griffiths  v.  Sears,  112 
Pa.  St.  523,  4  Atl.  Bep.  492;  Flagg  v.  Bald- 
win, 88  N.  J.  Eq.  219,  227:  Cunningham  t. 
Bank,  71  Ga.  400;  Tenney  v.  Foote,  95  Bl, 
100;  Rndolf  v.  Winters,  7  Neb.  126;  Low- 
ry  V.  Dillman,  59  Wis.  197,  18  N.  W.  Bep.  4. 

Assuming  the  averments  of  the  plea  of 
wager  to  be  true,  it  is  clear  that  the  plaintiff 
could  not  recover  upon  the  original  agree- 
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ment  without  disclosing  the  fact  that  it  waa 
one  that  could  not  be  enforced  or  made  the 
basis  of  a  judgment.  He  cannot  be  permit- 
ted to  withdraw  attention  from  this  feature 
of  the  transaction  by  the  device  of  obtaining 
notes  for  the  amount  claimed  under  tliat 
illegal  agreement;  for  they  are  not  founded 
on  any  new  or  independent  consideration, 
but  are  only  written  promises  to  pay  that 
which  the  obligor  had  verbally  agreed  to  pay. 
A  They  do  not,  in  any  just  sense,  constitute  a 
2  distinct  or  collateral  contract  based  upon  a 
•valld'conslderation.  Nor  do  they  represent 
anything  of  valae,  in  the  hands  of  the  de- 
fendant, which,  in  good  conscience,  belongs 
to  the  plaintiff  or  to  his  firm.  Although  the 
burden  of  proof  is  on  the  obligor  to  show  the 
real  consideration,  the  execution  of  the  notes 
could  not  obliterate  the  sul»tantive  fact  that 
they  grew  immediately  out  of,  and  are  di- 
rectly connected  with,  a  wagering  contract. 
They  must,  therefore,  be  regarded  as  tainted 
with  the  illegality  of  that  contract,  the  ben- 
efits of  which  the  plaintiff  seeks  to  obtain  by 
this  suit.  That  the  defendant  executed  the 
notes  with  full  knowledge  of  all  the  facts  is 
of  no  moment.  The  defense  he  makes  is  not 
allowed  for  his  sake,  but  to  maintain  the  pol- 
icy of  the  law,  Ck)ppell  v.  Hall,  7  Wall.  542, 
558.  We  are  of  opinion  that  the  special  plea  of 
wager  presented  a  good  defense  to  the  ac- 
tion, and  ought  not  to  have  been  rejected; 
also,  that  the  instruction  asked  by  tlie  de- 
fendant should  have  been  given. 

The  case  presents  another  question,  which 
It  la  necessary  to  consider.  The  defendant, 
in  one  of  his  pleas,  alleged  that  the  plaintiff's 
cause  of  action  did  not  accrue  within  five 
years  next  before  the  commencement  of  suit. 
That  is  the  time  within  which,  by  the  gen- 
oral  statute  of  limitations  of  Virginia,  ac- 
tions like  the  present  one  must  be  brought. 
Code  Ya.  1873,  p.  999,  §§  8, 14.  To  tliis  plea 
the  plaintiff  replied,  specially,  that  he  ought 
not  to  be  bound  by  anything  therein  alleged, 
because,  when  the  several  causes  of  action  in 
the  declaration  mentioned,  and  each  of  them, 
accrued  to  him,  the  defendant  "bad  before 
resided  in  the  state  of  Virginia,"  and  by  de- 
parting without  the  same  obstructed  him  in 
the  prosecution  of  his  several  causes  of  action, 
for  several,  to-wit,  two  or  more  years  next 
after  the  same  accrued  as  aforesaid ;  that  the 
time  such  obstruction  continued  is  not  to  be 
computed  as  any  part  of  the  period  within 
which  his  causes  of  action,  and  each  of  them, 
ought  to  have  been  prosecuted ;  and  that,  ex- 
cluding such  time,  the  plaintiff  brought  this 
action  within  five  years  next  after  the  accru- 
ing of  his  several  causes  of  action.  This  re- 
epiication  was  based  upon  the  following  pro- 
S  vision  in  the  Virginia  statute  of  limitations: 
•  "Where  any  such*  right  as  is  mentioned  in 
this  chapter  shall  accrue  against  a  person 
who  had  before  resided  in  this  state,  if  such 
person  shall,  by  departing  without  the  same, 
or  by  absconding  or  concealing  himself,  or  by 
any  other  indirect  ways  or  means,  obstruct 
the  prosecution  of  such  right,  the  time  that 


such  obstruction  may  have  continued  shall 
not  be  computed  as  any  part  of  the  time  with- 
in which  the  said  right  might  or  ought  to 
have  been  prosecuted.  But  this  section  shall 
not  avail  against  any  other  person  than  him 
so  obstructed,  notwithstanding  another  might 
have  been  jointly  sued  with  him  if  there  had 
been  no  such  obstruction.  And  upon  a  con- 
tract which  was  made  and  was  to  be  per- 
formed in  another  state  or  country,  by  a  per- 
son who  tlien  resided  therein,  no  action  shall 
be  maintained  after  the  right  of  action  there- 
on ia  barred  by  the  laws  of  such  state  or  coun- 
try." Code  Va.  1878,  p.  1002,  c.  146,  §  20. 
The  defendant  rejoined  that  the  plaintiff 
ought  not,  by  reason  of  anything  in  the  re- 
plication alleged,  to  have  and  maintain  his 
action,  l)ecause  by  his  removal  from  the  state 
of  Virginia  and  departing  without  the  same, 
as  alleged,  he  did  not  obstruct  the  plaintift 
in  the  prosecution  of  his  suit  upon  the  alleged 
causes  of  action  in  the  declaration  mentioned, 
because  such  removal  occurred  in  the  year 
1859,  a  long  time  before  any  of  the  alleged 
causes  of  action  existed  or  accrued,  and  t^Ui, 
when  said  causes  of  action  accrued  to  the 
plaintiff,  the  defendant  was,  and  still  con- 
siders himself,  a  citizen  of  the  state  of  Louis- 
iana. Upon  plaintiff's  motion  the  rejoinder 
of  the  defendant  was  rejected  upon  the 
ground  that  the  above  section  excepted  from 
the  general  act  of  limitation  a  case  in  which 
the  cause  of  action  accrued  against  a  person 
previously,  no  matter  liow  long  before,  resid- 
ing in  Virginia,  although  he  may  have  left 
the  state  before  the  contract  sued  upon  was 
made,  and  therefore,  before  any  cause  of  ac- 
tion thereon  accrued.  This  construction  of 
the  statute  was  supposed  to  be  required  by 
the  decision  in  Ficklin's  Ex'r  t.  Carrington, 
81  Grat.  219.  We  are  satisfied,  upon  a  care- 
ful examination  of  that  case,  that  it  was  mis- 
interpreted by  the  learned  district  judge  who 
presided  at  the  trial  below.  That  was  an  ac- 
tion of  assumpsit  to  recover  the  amount  of  a^ 
note  dated  April  1,  1865.  The  defendant^ 
*Carrington  pleaded  the  statute  of  limitations.* 
The  plaintiff  replied  that  he  ought  not  to  be 
bound  by  reason  of  anything  in  that  plea  al- 
leged, because  "on  the  1st  day  of  April,  1865, 
when  the  said  several  promises  and  under- 
takings in  the  plaintiff's  declaration  men- 
tioned were  made  and  entered  into,  and  pre- 
vious thereto,  the  defendant  waa  and  had 
been  a  resident  of  the  state  of  Virginia,  and 
that  afterwards,  to-wit,  on  or  before  the  15th 
day  of  November,  1866,  the  said  defendant 
departed  without  the  state,  and  thereafter  re- 
sided in  the  state  of  Maryland,  and  thereby 
the  said  defendant  obstructed  the  said  B.  F. 
Ficklin,  deceased,  in  his  life-time,  and  the 
plaintifF  since  his  death,  in  the  prosecution 
of  his  suit  upon  the  said  several  promises 
and  undertakings,  until  the  ISth  day  of  June, 
1874,  when  this  suit  was  instituted."  The 
defendant  replied,  specially,  that  by  his  re- 
moval he  had  not  ol)structed,  etc.  The  court 
held  that  the  removal  of  the  defendant,  as 
stated  in  the  replication,  did,  within  the 
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meaning  of  the  stiitute,  ob'stract  the  brings 
ing  of  the  suit,  and,  consequently,  the  time 
subsequent  to  such  removal  was  not  to  be 
counted  in  his  favor.  It  also  held  that  the 
above  statute,  although  somewhat  different 
In  its  phraseology  and  structure  from  pre- 
vious enactments,  made  no  substantial  change 
in  the  previous  statutes,  one  of  which  (that 
of  1819.  i  Kev.  Code  Va.  p.  491,  §  14)  pro- 
vided that  if  any  defendant  shall  abscond  or 
conceal  himself,  or  by  removal  out  of  the 
country  or  the  county  where  he  resides  when 
the  cause  of  action  accrued,  or  by  any  other 
indirect  ways  or  means,  defeat  or  obstruct 
the  plaintiff,  then  the  defendant  shall  not  be 
admitted  to  plead  the  statute  of  limitations. 
We  are  of  opinion  that  the  defendant's  re- 
joinder to  the  plaintiff's  replication  to  tlie 
plea  of  limitations  was  improperly  rejected. 
It  shows  upon  its  face  that  the  defendant's 
removal  from  Virginia  occurred  nearly  20 
years  before  the  contract  in  question  was 
made,  and  that  when  the  plaintiff's  causes  of 
action  accrued  he  was  not  a  citizen  or  resi- 
dent of  Virginia,  but  of  Louisiana.  The 
statutory  provision  upon  which  the  plaintiff 
based  his  replication  has  no  application  to 
this  case,  it,  as  shown  by  the  rejoinder,  the 
defendant  removed  from  Virginia  before  he 
•9  made  any  contract  with  the  plaintiff.  We 
•  cannot  suppose  that  his  removal  from  that 
state  19  years  before  that  contract  was  made, 
can  be  regarded,  under  the  statute  of  Vir- 
ginia, as  an  obstruction  to  the  plaintiff's 
prosecution  of  his  action.  The  statute,  so 
far  as  it  relates  to  obstructions  caused  by  a 
defendant  having  departed  from  the  state, 
means  that,  being  a  resident  of  Virginia  when 
the  cause  of  action  accrues  against  him,  and 
being  then  suable  in  that  state,  the  defend- 
and  siiall  not,  in  computing  the  time  in  which 
he  must  t>e  sued,  have  the  benefit  of  any  ab- 
sence caused  by  his  departure  after  such 
right  of  action  accrued,  and  before  the  expi- 
ration of  the  period  limited  for  the  bringing 
of  suit.  The  plaintiff  was  at  liberty  to  sue 
the  defendant  wherever  he  could  find  him. 
Having  elected  to  sue  him  in  Virginia,  the 
courts  sitting  there  must  give  effect  to  the 
limitation  prescriljed  by  her  law,  without  any 
saving  in  favor  of  the  plaintiff  on  account  of 
the  defendant's  removal  prior  to  the  making 
of  any  contract  whatever  with  tlie  plaintiff. 
The  judgment  is  reversed,  with  directions  to 
grant  a  new  trial,  and  for  further  proceed- 
ings in  conformity  with  this  opinion. 


an  V.  s.  JK)  

Mkt.t.wn  et  al.  v.  Moline  Malleable  Ieom 

Works  et  al. 

<May  13, 1889.) 

1.  CincriT  Courts— JDRisDioTiOK—Noil-KESn>MtT 
Defexsakts. 

Act  Con^.  March  8,  1876,  (18  St  478,  o.  187, 
1 8,)  authorizes  an  order  to  be  made  directing  a 
non-resident  defendant  in  any  suit  in  a  federal 
circuit  court  to  enforce  a  lien  upon,  or  to  remore 
any  incumbrance  or  lien  or  cloud  upon,  the  title 
to  real  or  personal  property  within  the  district 
where  such  suit  is  brought,  to  appear,  plead,  an- 
swer, or  demur  b^  «  designated  day.    Thia  or- 


der must  be  served  upon  such  defendant,  bnt,  If 
service  be  Impracticable,  publloatloii  may  be 
made.  If  the  defendant  f aila  to  appear,  the  court 
maT,upon  proof  of  service,  entertain  jurisdiction, 
and  proceed  to  adjudicate  the  cause  as  if  the  de- 
fendant had  been  served  with  process  within  the 
district.  Held,  that  an  action  by  a  creditor  of  a 
corporation  to  set  aside  as  fraudulent  a  trust- 
deed  of  the  property  of  the  corporation,  given 
to  secure  certain  of  Its  guarantors,  and  to  sub- 
ject the  trust  fund  to  the  payment  of  the  debts 
of  the  corporation,  is  an  action  to  remove  an  in- 
cumbrance or  lien  or  cloud  upon  title,  within 
the  meaning  of  the  above  act. 
2.  Same. 

The  trust-deed  was  griven  to  secure  W.,  C,  and 
H.,  who  was  the  non-resident  defendant.  C.  and 
H.  were  directors  of  the  corporation.  The  bill 
was  filed  August  1, 18S8,  making  the  corporation, 
the  trustee,  and  the  cestuts  que  trutteat  parties. 
After  the  defendants  served  had  answered,  up- 
on the  application  of  complainant,  a  receiver 


was  appointed  to  take  charge  of  the  property. 
November  28, 1883,  W.  filed  a  cross-bill,  alleging 
that  his  debt  and  that  of  C.  were  valid,  and  that 


the  trust<leed  had  been  ezeoated  withont  0.'s 
co-operation,  but  that  H.  bad  used  his  position 
as  director  to  secure  his  debt,  nai  asked  that 
the  deed  he  held  Invalid  as  to  Eu.  but  valid  as  to 
the  others.  He  also  alleged  that  the  property 
was  depredating  in  value,  and  ought  to  be  solcL 
An  order  was  entered  requiring  the  defendants  to 
appear  and  plead,  which  directed  that  if  H.  was 
served  with  a  oopy  of  the  order  by  a  oertain  time, 
and  failed  to  appear,  the  orosa-biU  would  be  taken 
as  confessed.  The  order  was  served  on  H.  in  time, 
but  he  failed  to  appear.  On  December  82d,  on 
the  application  of  the  receiver,  the  property  was 
ordered  sold,  and  sale  was  made  to  W.,  and  la 
time  oooflrmed.  On  March  8,  1884,  H.  was  or. 
dered  to  appear  and  plead  to  the  orteinal  Ull,  or 
judgment  would  be  taken  for  con&sed.  The 
order  was  duly  served,  and  upon  his  failure  to 
appear  judgment  was  taken  for  oonfessed,  and 
on  final  hearing  it  was  decreed  that  H.  was  not 
entitled  to  any  lien  by  reason  of  said  trust-deed. 
Held,  that  the  act  of  187B  was  complied  with. 

8.   SaUB— JUDOUtNT— Ck>LIATKBAI,  ATTACK. 

It  the  sale  of  the  property  was  Irregular  by 
reason  of  being  made  before  H.  had  been  or- 
dered to  appear  and  plead  to  the  original  bill, 
that  would  not  affect  the  jurisdiction  of  the 
court  to  render  a  final  decree  in  respect  to  bis 
Interest  in  the  property. 

4.  Bami. 

The  Irregularity,  if  any.  In  taking  the  oross- 
bill  for  confessed  before  H.  had  been  ordered  to 
appear  and  plead  to  the  original  bill,  constitutes 
no  ground  for  attacking  the  final  decree  in  a  col- 
lateral proceeding. 

5.  Samb. 

The  right  of  the  creditor  to  Invoke  the  aid  of 
equity  to  remove  the  incumbrance,  before  it  ex- 
hausted its  legal  remedy  by  obtaining  judgment 
for  its  debt  and  issuing  execution,  cannot  be 
questioned  in  an  independent  suit. 

6.  Samb— PcKCHAsaa  Findbnti  Litb. 

A  purchaser  of  H.'s  interest  under  the  trust- 
deed,  after  H.  had  been  ordered  to  appear  and 
plead  to  the  original  bill,  acquired  only  H.'s 
rights,  and  is  bound  to  the  same  extent  by  the 
final  decree. 

Appeal    from  the  Circuit  Court   of  the 
United  States  for  the  Northern  District  of„ 
Illinois.  B 

•  This  is  an  appeal  from  a  final  decree  sns-* 
taining  a  plea  in  bar  to  asuitbrought  by  the 
appellants,  and  dismissing  their  bill  of  com- 
plaint for  want  of  equity.  On  the  23d  of 
June,  1883,  the  Moiine  Malleable  Iron  Works, 
an  Illinois  corporation,  doing  business  at  Mo- 
line,  in  that  state,  executed  a  deed,  which 
was  duly  acknowledged  and  recorded,  con- 
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TCgrlng  to  Charles  F.  Hemenway  several  lots 
or  parcels  of  land  in  that  city.  The  deed  re- 
cites that  S.  W.  Wbeelock  and  A.  L.  Carson 
had  been  induced  by  the  grantor,  which  was 
in  need  of  money  to  carry  on  its  businass,  to 
guaranty,  by  indorsing,  its  commercial  paper 
to  the  extent  of  $49,000,  (of  which  $48,500 
was  then  outstanding  and  unpaid,)  by  the 
promise  to  protect  the  same  by  a  lien  on 
those  premises ;  and  that  George  H.  Hill,  of 
Ohio,  and  the  J.  S.  Keator  Lumber  Company 
had  been  induced  by  it  to  guaranty,  in  the 
same  way,  other  of  ita  commercial  paper,  the 
jfformer  to  the  extent  of  $20,000,  and  the  lat- 
Ster  to  the  extent  uf  $1,000.    It  also  recites 

*  that  the  grantor  had  agreed  with  each  of  the 
guarantors  to  meet  said  paper  as  it  fell  due, 
so  that  neither  of  them  should  be  subjected  to 
any  liability,  loss,  costs,  damage,  or  expense, 
by  reason  of  having  severally  made  such  guar- 
anties or  indorsements.  The  conveyance  to 
Hemenway  was  in  trust  to  secure  and  protect 
said  guarantors,  respectively,  against  all  lia- 
bility arising  from  such  indorsements,  with 
power  in  the  trustee,  upon  the  request  of 
either  guarantor,  or  of  his  legal  representa- 
tives,— if,  at  the  time  of  such  request,  there 
existed  any  liability  npon  the  part  of  the  per- 
son so  requesting,— to  foreclose  the  deed,  and 
sell  and  convey  the  property,  and  out  of  the 
proceeds,  after  paying  the  expenses  of  fore- 
closure and  sale  and  reasonablesolicitors'  fees, 
to  pay  the  guarantors  all  costs,  damages,  and 
expenses  to  which  they  may  have  been  sub- 
jected; "it  being  the  intention  that  the  prop- 
erty conveyed  hereby  shall  be  understood  to 
be  for  and  shall  stand  for  security  to  each  of 
the  parties  aforesaid,  viz.,  Wbeelock,  Carson, 
Hill,  and  Keator  Lumber  Company,  alike  in 
proportion  to  the  ultimate  liability  to  which 
each  may  be  subjected,  and  that  they  shall 
receive  the  benefit  and  protection,  pro  rata, 
according  to  the  extent  of  their  liability,  and 
In  proportion  thereto."  As  part  of  the  same 
bsnsacUon,  the  Moline  Malleable  Iron  Works 
executed  its  chattel  mortgage,  which  was 
duly  acknowledged  and  recorded,  conveying 
to  Hemenway,  upon  like  trusts  and  condi- 
tions, certain  personal  property  in  Illinois, 
consisting,  in  part,  of  malleable  iron,  manu- 
factured and  in  process  of  manufacture  by  the 
grantor.  The  Moline  Malleable  Iron  Works 
made  default  in  the  payment  of  the  notes, 
and  in  the  performance  of  its  obligations  as 
set  forth  in  the  trust-deed  and  chattel  mort- 
^e.  On  the  12th  of  April,  1884,  George 
H.  Hill  sold  and  conveyed  his  entire  interest 
in  the  trust-deed  and  chattel  mortgage,  and 
in  the  said  indebtedness  of  $20,000  to  the  ap- 
pellant Mellen,  in  trust  for  the  sole  use  and 
benefit  of  the  appellant  Sophia  H.  Boyd. 

The  present  suit  was  commenced  by  an 

original  bill,  exhibited  May  5,  1884,  by  said 

jj  Mellen  and  Boyd,  citizens  of  Ohio,  against 

g  the  Moline  Malleable  Iron  Works,  Hemen- 

•  way.'Wheelock,  Stephen  T.  Walker,  Carson, 
and  Jeremiah  S.  Keator  and  Ben.  C.  £eator, 
late  partners  as  J.  S.  Keator  &  Son,  all  citi- 
zens of  Illinois.    The  bill  shows  that  Hill 


was  compelled  to  pay  and  did  pay  off  the  debt 
of  $20,000,  with  the  interest  accruing  on  the 
seTetal  notes,  aggregating  that  sum.  It 
states  that  in  a  suit  in  equity,  instituted  in 
the  circuit  court  of  the  United  States  for  the 
Northern  district  of  Illinois,  on  the  2d  day 
of  July,  1883,  by  the  National  Furnace  Com- 
pany, a  corporation  of  Wisconsin,  in  behalf 
of  itself  and  other  general  unsecured  creditors 
of  the  Moline  Malleable  Iron  Works,  against 
the  last-named  corporation,  George  H.  Hill, 
and  others,  the  said  trust-deed  and  chattel 
mortgage  were  assailed  as  null  and  void,  as 
against  the  general  creditors  of  the  MoUne 
Malleable  Iron  Works,  upon  the  following 
grounds:  "First.  Because  they  constitute  a 
partial  assignment  for  the  benefit  of  credit- 
ors, by  which  said  corporation  seeks  to  pre- 
fer the  indorsers  therein  named  in  preference 
to  the  other  creditors  of  the  corporation, 
which  said  attempt  your  orator  is  advised 
and  believes  is  fraudulent  and  unlawful  un- 
der the  statutes  of  the  state  of  Illinois.  Sec- 
ond. Because  the  said  assignment  does  not 
purport  to  put  the  said  assignee  in  possession 
of  said  property,  and  the  said  assignee  has 
not  actually  taken  possession  thereof,  and 
has  not  given  bond  to  the  county  court  of 
Bock  Island  county,  as  provided  by  law  in 
the  case  of  assignments  for  the  benefit  of 
creditors,  and  it  is  not  intended  to  file  such 
bond  or  distribute  the  said  assigned  property 
under  the  provisions  of  the  statutes  in  such 
cases  made  and  provided.  Third.  That  the 
two  assignments  constitute  a  part  of  the  same 
transaction,  and  that  the  chattel  mortgage 
upon  the  personal  property  therein  described 
is  void  as  against  the  creditors  of  the  said 
corporation  because  the  said  corporation 
has  been  and  still  is  allowed  by  the  said 
assignee  to  manage,  control,  and  use  the 
property  therein  described  in  the  usual  and 
ordinary  course  of  business,  to  the  same 
extent  and  in  the  same  manner  as  the  same 
were  used  by  the  said  corporation  before  the« 
execution  of  );he  said  chattel  mortgage.  S 
'Fourth.  Because  the  said  documents  operate,  * 
and  were  designed  to  operate,  to  hinder  and 
delay  the  creditors  of  the  said  Moline  Mallea- 
ble Iron  Works  in  the  collection  of  their 
debts.  Fifth.  Because,  as  against  the  fair 
and  honest  creditors  of  the  said  corporation, 
the  preference  sought  to  be  given  to  the  said 
Hill  and  the  said  Carson,  two  of  the  directors 
of  the  said  corporation,  is  null  and  void. 
Sixth.  For  divers  other  reasons  your  ora- 
tor has  been  advised  that  all  of  the  afore- 
said acts  and  doings  of  the  said  Moline  Mai* 
leable  Iron  Wor^,  as  against  your  orator 
and  the  other  bonaftde  creditors  of  said  cor- 
poration, are  null  and  void." 

The  object  of  that  suit,  as  the  bill  in  the 
present  case  avers,  was  to  obtain  a  decree 
dissolving  the  Moline  Malleable  Iron  Works 
as  a  corporation,  closing  up  its  business,  as- 
certaining the  amount,  as  well  of  its  assets 
applicable  to  the  payment  of  debts,  as  the  ex- 
tent to  which  its  directors  and  officers  were 
liable  to  creditors,  and  adjudging  that  tiie 
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said  conveyances  executed  by  that  corpora- 
tion were  fraudulent  and  void  as  to  the  Na- 
tional Furnace  Company  and  other  creditors. 
It  is  further  alleged  that  the  debt  of  the  last- 
named  corporation  was  not,  nor  was  any 
part  of  it,  due  when  it  brought  said  suit, 
and  was  not  secured  by  any  attachment  or 
other  process  against  tlie  property  of  the 
debtor  corporation;  that  it  had  not  exhausted 
its  legal  remedies  for  the  collection  of  its  debt, 
and  had  no  lien  or  claim  to  the  property  cov- 
ered by  said  trust-deed  or  mortgage;  and, 
consequently,  that  the  court  could  not  and 
did  not  acquire  jurisdiction  to  make  any 
valid  decree  affecting  the  interest  of  said 
Hill.  The  relief  sought  in  the  present  suit, 
by  original  bill,  was  the  foreclosure  of  said 
trust-deed  and  chattel  mortgage,  the  sale  of 
the  property,  and  the  disposition  of  the  pro- 
ceeds according  to  the  rights  of  the  parties 
for  whose  protection  those  instruments  were 
executed;  and  this  without  reference  to  the 
proceedings  and  final  decree  in  the  suit  of 
National  Furnace  Company  v.  Moline  Mal- 

t*  leable  Iron  Worlis,  etc. 

M     The  defendants,  Stillman  W.  Wheelock,  A. 

*  L.  Carson,  Charles'P.  Hemenway,  J.  S.  Kea- 
tor  and  Ben.  C.  Keator  filed  a  plea  in  bar  of 
this  suit.  As  the  correctness  of  the  decree 
below  depends  entirely  upon  the  sufficiency 
of  that  plea,  it  is  here  given  in  full:  "That 
long  prior  to  the  time  when  said  George  H. 
Hill  sold  and  conveyed  to  said  complainant 
Mellen  in  trust,  for  the  use  and  benefit  of 
said  Sophia  H.  Boyd,  his  interest  in  said 
trust-deed  and  chattel  mortgage,  as  alleged 
in  said  bill  of  complaint,  to-wit,  on  the  2d 
day  of  July,  1883,  tiie  said  National  Furnace 
Company,  in  its  own  behalf  and  on  behalf  of 
all  the  creditors  of  the  Moline  Malleable  Iron 
Works,  exhibited  its  original  bill  of  complaint 
in  this  honorable  court,  and  made  parties  de- 
fendant thereto  said  Moline  Malleable  Iron 
Works,  Stillman  W.  Wheelock,  George  H. 
Hill,  Amaziah  L.  Carson,  Charles  F.  Hem- 
enway, Henry  H.  Hill,  Stephen  T.  Walker, 
Walter  J.  Entriken,  and  the  J.  S.  Keator 
Lumber  Company,  thereby  stating,  among 
other  things,  that  said  National  Furnace 
Company  was  a  creditor  of  said  Moline  Mal- 
leable Iron  Works,  and  that  at  the  time  when 
the  said  Moline  Malleable  Iron  Works  exe- 
cuted the  said  trust-deed  and  chattel  mort- 
gage it  was  insolvent,  and  its  indebtedness 
was  largely  in  excess  of  its  capital  stock,  and 
that  its  officers  and  directors  had  assented  to 
the  creation  of  its  indebtedness,  and  that  the 
said  conveyances  were  fraudulent  and  void 
as  against  creditors  of  said  Moline  Malleable 
Iron  Works,  and  therein  and  thereby  prayed, 
among  other  things,  that  a  receiver  might  be 
appointed  to  take  charge  of  and  manage  the 
property  of  the  said  corporation  under  tlie 
orders  of  this  court,  and  that  the  said  trust- 
deed  and  chattel  mortgage  might  be  held  and 
adjudged  fraudulent  and  void  as  against  said 
National  Furnace  Company  and  creditors  of 
said  Moline  Malleable  Iron  Works, — to  which 
•aid  bill  these  defendants  pat  in  their  several 


answers,  and   said  Moline  Malleable  Iron 
Works,  Henry  H.  Hill,  and  Stephen  T.  Wal- 
ker interposed  their  several  demurrers;  that 
after  exhibiting  said  bill  of  complaint,  to- 
wit,  on  the  1st  day  of  August,  1883,  upon  the 
application   of  said  National  Furnace  Com- 
pany, for  the  preservation  of  the  propertyoo 
of  tlie  said  corporation  pending  the  said  siiit,|g 
and  for  the  benefit  of  all  parties'interested* 
therein  and  in  the  proceeds  thereof,  this  hon- 
orable court  entered  an  order  in  said  cause, 
as  appears  of  record  in  this  court,  appointing 
one  Robert  E.  Jenkins  receiver  of  the  said 
Moline  Malleable  Iron  Works,  and  of  its  prop- 
erty, and  directing  him  to  take  and  hold  pos- 
session thereof  under  the  orders  of  this  hon- 
orable court,  and  directing  the  said  Molina 
Malleable  Iron  Works  to  transfer  and  convey 
to  said  receiver  its  entire  property,  both  real 
and  personal,  and  to  deliver  up  to  said  re- 
ceiver the  possession  thereof;  and  that  there- 
upon the  said  Moline  Malleable  Iron  Works 
did  transfer,  convey,  and  deliver  up  to  said 
receiver  its  property  and  the  possession  there- 
of, and  said  receiver  did  enter  into  and  take 
possession  thereof;  that  thereafter,  and  long 
prior  to  the  time  when  said  George  H.  HiU 
sold  and  conveyed  to  said  complainant  Mellen 
his  interest  in  said  trust-deed  and  mortgage, 
to-wit,  on  the  28tb  day  of  November,  1883, 
the  defendant  Stillman  W.  Wheelock,  by  leave 
of  this  honorable  court,  filed  his  cross-bill  of 
complaint  in  the  aforesaid  cause,  made  parties 
defendant  to  said  cross-bill  said  Moline  Mal- 
leable Iron  Works,  the  National  Furnace 
Company,  George  H.  Hill,  Charles  F.  Hem- 
enway, and  said  Carson,  and  therein  stated, 
among  other  things,  that  in  the  year  1880  the 
said  Moline  Malleable  Iron  Works  requested 
that  he  and  the  said  Carson  should  become 
guarantors  for  it  upon  its  commercial  paper, 
and  promised  to  give  them  security  from  any 
liability  to  loss  by  reason  thereof  by  liens  on 
its  property,  and  that  at  this  request,  and  in 
reliance  upon    this    promise,  they  became 
guarantors  for  it  from  time  to  time  to  the 
amount  of  about  fifty  tliousand  dollars,  ($50,- 
000 ;)  that  afterwards,  on  November  12, 1882, 
a  resolution  was  adopted  by  said  corporation 
authorizing  its  officers  to  execute  proper  in- 
struments to  secure  them  from  loss,  and  that 
thereafter,  at  tiie  request  of  said  Wheelock, 
said  corporation  executed  said  trust-deed  and 
mortgage,  and  that  neither  Wheelock  nor 
Carson  was  in  any  way  interested  in  or  con- 
nected with  said  company  when  they  incurred 
this  liability  at  its  request;  that  after  the 
said  resolution   of  November  12,  1882,  was^ 
adopted  by  said  company,  said  George  H.5 
Hill,  who*wns  a  stockholder  and  director,  be-* 
came  a  guarantor  for  said  company,  and  that 
by  and  through  his  influence,  as  an  officer  of 
said  company,  he  was  named  a  beneficiary 
undersaid  trust-deed  and  mortgage;  that  the 
said  company  was  then  largely  Indebted  in 
excess  of  its  capital  stock,  and  that  said 
George  H.  Hill  had  assented  to  the  creation 
of  this  indebtedness,  and  was  liable  to  its 
creditors  for  this  excess,  and  that  said  trust- 
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deed  and  mortgage  were  a  valid  secarlty  to 
said  Carson  and  the  J.  S.  Keator  Lumber 
Company,  but  that  said  Hill  was  not  entitled 
to  bave  and  receive  the  security  thereof;  that 
the  said  property  covered  by  the  said  trust- 
deed  and  chattel  mortgage  was  rapidly  de- 
preciating in  value,  and  should  be  sold  as 
soon  as  possible;  and  praying,  among  other 
things,  that  the  said  trust-deed  and  chattel 
mortgage  might  be  declared  valid ;  that  the 
said  receiver  might  be  directed  to  sell  imme- 
diately the  property  described  in  said  trust- 
deed  and  mortgage,  together  with  the  other 
property  of  said  company,  and  the  proceeds 
of  the  sale  of  the  property  described  in  said 
trust-deed  and  mortgage  might  be  applied  in 
satisfaction  of  and  to  relieve  said  Wheelock, 
Carson,  and  J.  S.  Keator  Lumber  Company 
from  the  liabilities  assumed  by  them  as  in- 
dorseis  for  said  Moline  Malleable  Iron 
Works,  and  the  balance  disbursed  pro  rata 
among  the  creditors  of  said  company ;  that 
thereupon,  to-wit,  on  the  28th  day  of  Novem- 
ber. 1SB3,  it  was  ordered  by  this  honorable 
eourt,  as  appears  of  record  in  this  court  in 
said  cause,  that  said  National  Furnace  Com- 
pany, the  Moline  Malleable  Iron  Works. 
Hemen way, Carson,  and  George  H.  Hill  plead, 
answer,  or  demur  to  the  said  cross-bill  on  or 
before  the  20th  day  of  December,  1883,  and 
that  a  copy  of  said  order  be  served  on  said 
Hill  on  or  before  December  5, 1883,  and  that, 
in  case  said  Hill  did  not  appear  and  plead, 
answer  or  demur  to  said  cross-bill  as  afore- 
said, the  same  should  be  taken  as  confessed 
by  bim;  that  said  order  was  duly  served  on 
said  Hill  on  the  Ist  day  of  December,  1883, 
to-wit,  long  prior  to  the  making  of  the  said 
assignment  to  said  Mellen;  that  the  said  de- 
fendants the  National  Furnace  Company, 
Hemenway,  and  Carson  answered  said  cross- 
e  bill,  as  directed  by  said  order,  but  that  said 
n  Hill  and  said  Moline  Malleable  Iron  Works 
*  fatIed*to  appear  in  said  cause,  and  to  plead, 
answer,  or  demur  to  said  cross-bill  therein, 
as  directed  by  said  order;  that  thereafter,  to- 
wit,  on  the  22d  day  of  December,  1883.  the 
said  receiver  filed  his  petition  in  said  cause, 
alleging,  among  other  things,  that  the  prop- 
erty of  said  Moline  Malleable  Iron  Works  in 
his  possession  as  such  receiver  (and  includ- 
ing therein  the  said  property  covered  by  said 
trust-deed  and  chattel  mortgage)  was  rapid- 
ly depreciating  in  value,  and  that  for  the  in- 
terests of  all  persons  who  might  be  inter- 
ested therein,  and  to  realize  anything  for  the 
creditors  therefrom,  it  should  be  sold  at  once, 
and  praying  that  he  might  be  authorized  to 
offer  the  said  property  for  sale,  and  that 
thereupon  it  was  ordered,  on  said  petition 
being  filed,  by  this  honorable  court,  as  ap- 
pears of  record  in  said  cause  in  this  court, 
that  the  said  receiver  should  offer  and  adver- 
tise for  sale,  in  the  manner  directed  by  said 
order,  all  of  said  property,  and  should  report 
bids  therefor  to  this  court;  that  thereafter, 
to-wit,  on  the  20th  of  February,  1884.  said 
receiver  filed  in  said  cause  his  report,  stating 
therein,  in  substance,  that  he  had  advertis^ 


and  offered  said  property  for  sale  In  the  man- 
ner and  as  directed  by  said  order,  and  that 
the  highest  bid  received  by  him  therefor  was 
that  of  Stillman  W.  Wheelock,  in  the  amount 
of  thirty  thousand  dollars,  ($30,000;)  that  it 
was  thereupon  ordered  by  this  honorable 
court,  as  appears  of  record  in  this  court,  that 
all  persons  should  show  cause,  by  the  28th 
day  of  February,  1884,  why  said  bid  of  said 
Wheelock  should  not  be  accepted,  and  that 
thereafter,  to-wit,  on  the  Sd  day  of  March, 
1884,  it  was  ordered  by  this  honorable  court 
in  said  cause,  as  appears  of  record  in  this 
court,  that  the  said  bid  of  said  Wheelock  for 
said  property  be  accepted,  and  that  said  re- 
ceiver sell  and  convey  the  same  to  him,  and 
that  thereupon  said  receiver  did  sell  and  con- 
vey the  said  property  to  said  Wheelock  in  ac- 
cordance with  said  order;  that  thereafter,  to- 
wit,  on  the  3d  day  of  March,  1884.  it  appear- 
ing to  this  honorable  court  that  said  George 
H.  Hill  resided  beyond  the  jurisdiction  of 
this  court,  it  was  ordered  by  this  honorable 
court,  as  appears  of  record  in  this  court,  that,^ 
said  George  H.  Hill  do  appear  and  plead,^ 
answer  or  demur  to'the  said  original  and* 
supplemental  bill  of  complaint  in  said  causa 
on  or  before  the  15th  day  of  April,  1884,  and 
that  a  copy  of  said  order  should  be  served 
upon  said  Hill  on  or  before  the  15th  day  of 
March,  1884,  and  that,  in  case  he  did  not 
appear,  plead,  answer,  or  demur  to  said  blL 
as  directed,  the  same  should  be  taken  as  con- 
fessed by  bim,  and  that  thereafter,  to-wit, 
long  prior  to  the  time  when  said  Hill  sold 
and  conveyed  to  said  Mellen  his  interest  in 
said  trust-deed  and  mortgage,  a  certified  copy 
of  said  order  waa  served  on  said  Hill,  and 
thereafter,  to-wit,  on  the  22d  day  of  April, 
1884,  said  Hill  not  appearing,  and  plead* 
ing,  answering  or  demurring  to  said  original 
and  supplemental  bill,  as  directed  by  said 
order,  it  was  ordered  by  this  honorable  court 
in  said  cause,  as  now  appears  of  record  there- 
in in  this  court,  that  said  original  and  sup- 
plemental bill  be  taken  as  confessed  by  said 
Hill;  that  thereafter,  to-wit,  on  the  23d  day 
of  April,  1884,  long  prior  to  the  filing  of  the 
said  bill  of  complaint  by  said  William  S.  Mel- 
len, said  Hill  not  having  appeared  and  plead- 
ed, answered  or  demurred,  to  said  cross-bill, 
by  the  order  of  this  court  entered  in  said  cause, 
and  now  appearing  of  record  in  this  court, 
it  was  ordered  that  the  said  cross-bill  of  said 
Wheelock  be  taken  as  confessed  by  said 
George  II.  Hill;  and  afterwards,  to-wit,  on 
the  26th  day  of  June,  1884,  the  said  cause 
came  on  to  be  heard  upon  the  said  original 
and  supplemental  bills  of  complaint,  and 
answers  and  replications  thereto,  and  upon 
the  said  cross-bill  of  said  Wheelock,  and  the 
answers  and  replications  thereto,  and  upon 
the  testimony  taken  in  said  cause,  and  a  final 
decree  was  then  rendered  therein,  which  now 
appears  of  record  in  this  court,  and  it  was 
therein  found  by  this  honorable  court,  among 
other  things,  that  the  indebtedness  of  said 
Moline  Malleable  Iron  Works  was  in  excess 
of  its  capital  stock  in  the  sum  of  975,000; 
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that  the  said  trust-deed  and  chattel  mortgage 
were  valid,  in  so  far  as  they  gave  to  said 
Wheelock,  Carson,  and  the  J.  S.  Kestor  Lum- 
ber Company  a  first  lien  on  the  property 
therein  described,  and  that  said  George  H. 
Hill  was  not  entitled  to  any  lien  or  security 

« by  reason  of  said  trust-deed  and  mortgage; 

N  and  that  the  same  were  invalid  as  to  him, 

*  because  the  liabilities  of  said  company'in  ex- 
cess of  its  capital  stock  were  incurred  while 
he  was  one  of  the  directors  and  its  vice-presi- 
dent, and  with  his  knowledge  and  assent 
thereto,  and  because  he  was  named  in  said 
trust-deed  and  chattel  mortgage  as  a  bene- 
ficiary thereunder  through  his  influence  and 
control  over  said  corporation  as  an  officer 
thereof;  and  it  was  thereby  decreed,  among 
other  Uilngs,  that  said  Wheelock,  Carson, 
and  the  J.  S.  Eeator  Lumber  Company  were 
entitled  to  have  and  receive  the  proceeds  de- 
rived from  the  sale  of  the  property  conveyed 
by  said  trust-deed  and  mortgage  in  part  sat- 
isfaction of  the  sums  paid  by  them  for  said 
company, — all  of  which  matters  and  things 
these  d^endants  do  aver  and  plead  in  bar  to 
aald  bill  of  complaint,  and  do  pray  Judgment 
of  tUs  honorable  court  whether  they  should 
make  any  further  answer  to  said  bill  of  com- 
plaint, and  to  be  hence  dismissed,  with  their 
ooetB  and  charges  in  this  behalf  most  wrong- 
fully sustained."  This  plea  was  sustained, 
the  present  bill  was  taken  for  confessed  by 
the  Moline  Malleable  Iron  Works  and  Wal- 
ker, for  want  of  plea,  demurrer,  or  answer, 

«>and  the  suit  was   dismissed  for  want  of 
S  equity. 

*  •  Tho$.  McDougatt,  for  appellants.  C,  M. 
Otbom  and  S.  A.  Lynde,  for  appellees. 

Mr.  Justice  Harlan,  after  stating  the 
facts  in  the  foregoing  language,  delivered  the 
opinion  of  the  court. 

fWas  the  decree  in  the  suit  instituted  by  the 
Kational  Furnace  Company  (to  be  hereafter 

*  called  the  "Furnace  Company")*again8t  the 
Moline  Malleable  Iron  Works  (to  be  hereafter 
called  the  "Iron- Works")  and  others,  declar- 
ing that  Hill  was  not  entitled  to  a  lien  or  se- 
curity by  reason  of  the  trust-deed  and  chattel 
mortgage  of  June  23,  1883.  void  for  want  of 
jurisdiction  in  the  court  that  rendered  it? 
This  is  the  principal  question  in  the  present 
case.  Its  solution  depends  upon  theconstruc- 
tion  of  the  eighth  section  of  the  act  of  March 
8, 1875,  determining  the  jurisdiction  of  the  cir- 
cuit courts  of  the  United  States.  18  St.  472,  c 
187,  g  8.  That  section  authorizes  an  order  to 
be  madedirecting  an  alwent  defendant,  in  any 
suit  brought  in  a  circuit  court  of  the  United 
States,  to  enforce  any  legal  or  equitable  lien 
upon,  or  claim  to,  or  to  remove  any  incum- 
brance or  lien  or  cloud  upon,  the  title  to  real 
or  personal  property  within  the  district 
where  such  suit  is  brought, — such  defendant 
not  lieing  an  inhabitant  of  or  found  therein, 
and  not  voluntarily  appearing  in  the  suit, — 
to  appear,  plead,  answer,  or  demur  by  a  des- 
ignated day.  The  order  must  be  served  upon 
the  absent  defendant,  if  practicable,  wherev- 
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er  found,  and  upon  the  person.  If  any,  in 
charge  or  possession  of  the  property.  If  such 
personal  service  be  not  practicable,  the  order 
must  be  published  in  such  manner  as  the 
court  may  direct,  not  less  than  once  a  week, 
for  six  consecutive  weeks.  If  the  defendant 
does  not  appear,  plead,  answer,  or  demur 
witbiu  the  time  limited,  or  within  such  fur- 
ther time  as  may  be  allowed,  the  court — 
proof  being  made  of  service  or  publication  of 
the  order,  and  of  the  performance  of  the  dire<y 
ttons  therein  contained — may  "entertain  ju- 
risdiction and  proceed  to  the  hearing  and  adju- 
dication of  such  suit  in  the  same  manner  as  if 
such  absent  defendant  had  been  served  with 
process  within  the  said  district."  "But," 
the  act  declares,  "said  adjudication  shall,  as 
regards  said  absent  defendant  or  defendants 
without  appearance,  affect  only  the  property 
which  shall  have  been  the  subject  of  the  suit, 
and  under  the  jurisdiction  of  the  court  there, 
in,  within  such  district."  A  defendant,  not 
personally  notified  as  provided  in  the  act, 
may  within  one  year  after  final  judgment  en- 
ter his  appearance  in  the  suit;  whereupon  the 
court  must  make  an  order  setting  aside  the^ 
judgment,  and  permitting  him  to  plead,  ong 
payment  of  such  costs  as  shall'be  deemed* 
just,  the  suit  then  to  proceed  to  final  judg- 
ment, according  to  law.  The  previous  stat- 
ute gave  the  above  remedy  only  in  suits  "to 
enforce  any  legal  or  equitable  lien  or  claim 
against  real  or  personal  property  within  the 
district  wliere  the  suit  is  brought,"  while 
the  act  of  1875  gives  it  also  in  suits  brought 
"to  remove  any  incumbrance  or  lien  or  cloud 
upon  the  title  to"  such  property.  Bev.  St. 
8  738;  18  St.  472,  c.  137,  §  8. 

We  are  of  opinion  that  the  suit  instituted 
by  the  furnace  company  against  the  iron- 
works and  others  belonged  to  the  class  of 
suits  last  described.  The  trust-deed  and 
chattel  mortgage  in  question  embraced  spe- 
cific property  within  the  district  in  which 
the  suit  was  brought.  The  furnace  company, 
in  behalf  of  itself  and  other  creditors  of  the 
iron- works,  claimed  an  interest  in  such  prop- 
erty as  constituting  a  trust  fund  for  the  pay- 
ment of  the  debts  of  the  latter,  and  the  right 
to  have  it  subjected  to  the  payment  of  their 
demands.  In  Graham  v.  Railroad  Co.,  102 
U.  S.  148,  161,  this  court  said  that,  "when a 
corporation  became  insolvent,  it  is  so  far  civ- 
illy dead  that  its  property  may  be  adminis- 
tered as  a  trust  fund  for  the  benefit  of  its 
stockholders  and  creditors.  A  court  of  equi- 
ty, at  the  Instance  of  the  proper  parties,  will 
then  make  those  funds  trust  funds,  which,  in 
other  circumstances,  are  as  much  the  abso- 
lute property  of  the  corporation  as  any  man's 
property  is  his."  See,  also,  Mumma  v.  Po- 
tomac Co.,  8  Pet.  281,  286;  County  of  Mor- 
gan V.  Allen,  103  U.  S.  498,  509;  Bailway 
Co.  V.  Ham,  114  U.  8.  587.  594,  5  Sup.  a. 
Rep.  1081;  2  Story.Eq.  Jur.  §  1252;  1  Perry, 
Trusts,  §  242.  The  trust-deed  and  chattel 
mortgage  executed  by  the  iron- works  created 
a  lien  upon  the  property  in  favor  of  Wheeler, 
CarBo;^,  Hill,  and  the  Keator  Lumber  Com- 
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nany  saperior  to  all  other  creditors.  The 
znmace  company,  in  behalf  of  itself  and  oth- 
er unsecured  creditors,  as  well  as  Wheelock, 
denied  the  validity  of  Hill's  lien  as  against 
them.  That  Hen  was  therefore  an  incum- 
brance or  cloud  upon  the  title  to  their  preju- 
dice. Until  such  lien  or  incumbrance  was 
removed,  they  could  not  know  the  extent  of 
♦heir  interest  in  the  property  or  in  the  pro- 
ceeds of  its  sale.  The  case  made  by  the  orig- 
inal as  well  as  cross-suit  seems  to  be  within 

^botb  the  letter  and  the  spirit  of  the  act  of 

§1875. 

*  *It  is,  however,  contended  that  the  furnace 
company  could  not  rightfully  invoke  the  aid 
of  a  court  of  equity  to  remove  this  lien  or  in- 
cumbrance until  it  had,  by  obtaining  judg- 
ment for  its  debt  and  suing  out  execution, 
exhausted  its  legal  remedies.  Jones  t.  Green, 
1  Wall.  330;  Van  Weel  v.  Winston,  115  U. 
S.  228,  245,  6  Sup.  Gt.  Rep.  22.  But  that 
was  one  of  the  questions  necessary  to  be  de- 
termined In  the  suit  brought  by  that  compa- 
ny, and  any  error  in  deciding  it  would  not 
authorize  even  the  same  court,  in  an  original, 
independent  suit,  to  treat  the  decree  as  void. 
Besides,  the  removal  of  alleged  liens  or  in- 
cumbrances upon  property,  the  closing  up  of 
the  affairs  of  insolvent  corporations,  and  the 
administration  and  distribution  of  trust 
funds  are  subjects  over  which  courts  of  equi- 
ty have  general  jurisdiction. 

It  is  also  suggested  that  the  court  proceeded 
in  the  suit  instituted  by  the  furnace  compa- 
ny upon  the  theory  that  It  was  maintainable 
under  the  provisions  of  the  Illinois  statute 
giving  courts  of  equity  "full  power,  on  good 
cause  shown,  to  dissolve  or  close  up  the  busi- 
ness of  any  corporation,  to  appoint  a  receiv- 
er therefor  who  shall  have  authority,  by  the 
name  of  the  receiver  of  such  corporation,  to 
sue  in  all  courts  and  do  all  things  necessary 
to  closing  up  its  affairs,  as  commanded  by  the 
decree  of  such  court."  1  Starr  &  C.  Ann.  St. 
111.  618,  tit.  "Corporations,"  c.  82,  §  25. 
The  appellants  earnestly  insist  that  no  case 
was  made  that  would  bring  that  suit  within 
these  provisions  of  the  Ulinois  statute,  or  tliat 
would  give  the  furnace  company  any  light 
to  have  the  iron-works  dissolved  as  a  corpo- 
ration, and  its  business  closed  up;  and  on 
behalf  of  the  appellees  it  is  contended  that  the 
suit  brought  by  the  furnace  company  was  not 
an  ordinal  y  creditor's  suit,  but  one  for  the  ad- 
ministration and  distribution  of  a  trust  fund. 
In  the  view  we  take  of  the  case  it  is  not  neces- 
sary to  determine  the  soundness  of  any  of 
these  propositions ;  for,  if  the  court  erroneous- 
ly ruled  upon  any  of  them,  its  decree  could 
not  for  that  reason  be  assailed  in  a  collateral 
proceeding  as  void  for  want  of  jurisdiction. 
An  adjudication  that  a  particular  case  is  of 
equitable  cognizance  cannot  be  disturbed  by 
an  original  suit.    Such  adjudication  is  not 

fvoid,  even  if  erroneous. 
This  brings  us  to  the  question  whether  the 
■  steps  taken  in'the  suit  brought  by  the  Na- 
tional Furnace  Company  were  such,  as  au- 
thorized a  decree  that  would  affect  Hill's  in- 


terest In  the  property  covered  by  the  trust- 
deed  and  chattel  mortgage.  We  lay  out  of 
view  the  fact  that  Hill  was  a  citizen  of  Ohio, 
and  neither  appeared,  nor  was  served,  with 
process  within  the  district  in  which  the  suit 
was  brought.  He  was  personally  served 
with  copies  of  the  orders  requiring  him  to 
plead,  answer,  or  demur,  and  the  decree  only 
affects  ills  interest  in  property  within  the 
territorial  limits  of  that  district.  It  appears 
from  the  plea  upon  which  the  cause  was 
heard  that  on  the  1st  of  August,  1883.  after 
the  present  appellees  had  answered  the  orig- 
inal bill  in  most  part,  and  after  the  iron-worto 
had  demurred,  the  court,  upon  the  applica- 
tion of  the  furnace  company,  appointed  a  re- 
ceiver to  take  possession  of  the  property  of 
the  first-named  company,  including  thatcov- 
ered  by  the  trust-deed  and  chattel  mortgage, 
for  the  benefit  of  all  parties  Interested  in  it; 
and  that,  on  the  28th  of  November,  1883, 
Wheelock,  by  leave,  filed  his  cross-bill  against 
the  iron-works,  the  furnace  company,  George 
H.  Hill,  Hemenway,  and  Carson,  asking  a 
decree  declaring  said  trust-deed  and  mort- 
gage valid  as  to  himself,  Carson,  and  the 
Keator  Lumber  Company,  and  void  as  to 
Hill.  He  alleged  that  the  property  embraced 
in  the  trust-deed  and  chattel  mortgage  was 
rapidly  depreciating  in  value,  and  ought  to 
be  sold,  and  the  proceeds  applied,  primarily, 
to  relieve  himself,  Carson,  and  the  Keator 
Lumber  Com  pany  from  the  liabilities  assumed 
by  them  as  indorsers  for  the  iron- works.  On 
the  same  day  an  order  Mras  entered  requiring 
the  defendants  to  the  cross-bill  to  plead,  an- 
swer, or  demur  to  the  same  on  or  before  De- 
cember 20, 1883,  and  providing  that  if  Hill 
(being  served  with  a  copy  of  the  order  on  or 
before  December  5,  1883)  did  not  appear, 
plead,  answer,  or  demur  to  the  cross-bill,  by 
the  time  fixed,  the  same  would  be  taken  as 
confessed  by  him.  Hill  was  served  —  pro- 
Bumably  In  Ohio,  where  he  resided  — on  the 
1st  of  December,  1883,  with  such  copy;  but 
neither  he  nor  the  iron-works  appeared, 
pleaded,  answered,  or  demurred  to  Che  cross- 
bill. It  appearing  from  the  petition  of  the  re-* 
ceiver,  filed  December  22,  1883,  that  theS 
property  covered  by  the  trust-deed  and'mort-*' 
gage  was  rapidly  depreciating  in  value,  he 
was  authorized  by  an  order  of  court  to  adver- 
tise and  sell  it.  He  did  sell  it,  and  February 
20, 1884,  reported  a  sale  by  him  to  Wheelock. 
pursuant  to  and  in  the  manner  directed  by 
the  court.  That  sale  was  approved,  time  be- 
ing given  to  show  cause  why  it  should  not 
be  confirmed.  The  property  was  conveyed 
by  the  receiver  to  Wheelock.  On  the  3d  of 
March,  1884,  Hill  was  required  by  order  of 
court  to  appear  on  or  before  April  15,  1884, 
and  plead,  answer,  or  demur  to  the  orignal 
and  supplemental  bill,  and  it  was  ordered  that 
if  he  did  not,  on  or  before  the  latter  day,  be- 
ing previously  served  with  a  copy  of  such 
order,  appear  and  plead,  answer  or  demur, 
the  bill  would  be  taken  as  confessed  by  him. 
Long  prior  to  the  sale  to  Mellen  of  Hill's  in- 
terest in  the  trust  and  mortgage  the  latter 
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WM  served  with  a  copy  of  the  order  of  liareh 
8. 1884.  and  on  the  22d  of  April,  1884,  the 
original  andsapplemental  bills.  Hill  not  hav- 
ing appeared  and  answered,  pleaded  or  de- 
murred, were  taken  as  confessed  by  him.  On 
the  succeeding  day  a  lilce  order  was  entered 
against  him  as  to  the  cross-bill,  he  not  hav- 
ing appeared,  pleaded,  answered,  or  demurred 
thereto.  The  cause  came  on  to  be  heard  on 
the  26th  of  June,  1884,  upon  the  original  and 
supplemental  bill,  upon  the  cross-bill,  upon 
the  answer  and  replications  thereto,  and  upon 
the  testimony  taken  in  the  cause,  when  the 
final  decree  was  rendered  as  set  forth  in  the 
plea  embraced  in  the  statement  of  facts  pre- 
ceding this  opinion. 

A  large  part  of  the  argument  on  behalf  of 
the  appellants  is  in  support  of  the  proposi- 
tion that,  as  the  order  requiring  Hill  to  ap- 
pear and  plead,  answerer  demur,  to  the  orig- 
inal and  supplemental  bills  was  not  made  un- 
til after  the  receiver  had,  by  order  of  the 
court,  sold  the  property,  the  sale  was  a  nullity. 
We  do  not  assent  to  this  view.  Whether  the 
condition  of  the  property  was  such  as  to  re- 
quire, for  the  protection  of  the  parties,  that  it 
be  sold,  was  a  matter  for  the  court,  in  its 
discretion,  to  determine.  There  is  nothing 
to  show  that  the  order  of  sale  was  even  im- 
providently  made,  much  less  that  it  was  pro- 
cured by  fraud,  or  that  the  property  was 
sacrificed.  If  the  circumstances  j  ustified  im- 
e  mediate  action,  the  court  bad  power  to  order 
g  a  sale  in  advance  of  a  final  decree.  The  sale 
*  was  not  ordered  or  made  until  after  Hill  had 
been  duly  served  with  a  copy  of  the  order  of 
November  28,  1888,  to  appear  and  plead,  an- 
swer or  demur,  to  the  cross-bill  by  the  day 
fixed  in  that  order.  If  tlie  sale  was  irregular, 
by  reason  of  its  being  ordered  and  made  be- 
fore Hill  was  directed  to  appear  and  plead, 
answer  or  demur,  to  the  original  and  supple- 
mental bills,  that  is  not  a  matter  affecting 
the  Jurisdiction  of  the  court  to  render  a  final 
decree  in  respect  to  his  interest  in  tlie  prop- 
orty;  for  the  proceeds  took  the  place  of  tbe 
property,  and  whatever  rights  Hill  had  in  the 
latter  were  transferi'ed  to  the  former.  So 
tiiat  the  real  question,  upon  this  part  of  the 
case,  is  whether  tlie  proceedings  in  question 
conformed  to  tbe  act  of  March  8,  1875.  We 
are  of  opinion  that  they  did.  Before  the 
final  decree  was  rendered.  Hill  had  been 
served  with  a  copy  of  the  several  orders  re- 
quiring him  to  appear  and  plead,  answer  and 
demur,  as  well  to  the  original  and  supple- 
mental bills  as  to  the  cross-bill,  and  was  in 
default  in  respect  to  each  order.  It  may  not 
have  been  in  accordance  with  the  usual  or 
proper  practice  to  take  the  cross-bill  for  con- 
fessed before  he  bad  been  duly  served  with 
the  order  to  appear  and  plead,  answer  or  de- 
mur, to  the  original  and  supplemental  bills. 
But  if  that  was  an  irregularity  it  was  one 
that  did  not  affect  the  power  of  the  court  to 
make  a  final  decree,  and  constitutes  no  ground 
for  disregarding  that  decree  in  this  collateral 
proceeding. 
We  have  considered  the  case  just  as  if  the 


present  salt  bad  been  brought  by  HUl.  The 
appellants  have  no  greater  rights  than  he 
would  have,  if  the  present  suit  had  been  in« 
stituted  by  him;  for  Mellen,  the  trustee  for 
Sophia  H.  Boyd,  acquired  his  rigbts  pendente 
lite.  Hill  sold  and  conveyed  to  him,  after 
he  had  been  personally  served  with  copies  of 
the  order  to  appear  and  plead,  answer  or  de- 
mur, to  the  original  and  supplemental  bills, 
and  only  three  days  before  the  time  fixed  for 
his  appearance  to  the  original  suit.  His  sale 
was  more  than  three  months  after  he  was  re- 
quired to  appear  and  plead,  answer  or  de- 
mur, to  the  cross-bill.  That  sale  and  convey- 
ance could  not  affect  the  power  of  the  court 
to  proceed  to  a  final  decree,  so  far  as  his  in- 
terest in  the  property  was  concerned.  Nor,^ 
by  such  sale  and  conveyance  did  Mellen  and^ 
his  cestui  que  trus(*acquiro  any  absolute  right* 
to  become  a  party  to  the  suit  instituted  by  the 
furnace  company.  Purchasers  of  property  in- 
volved in  a  pending  suit  may  be  admitted  as 
parties  in  the  discretion  of  the  court;  but 
they  cannot  demand,  as  of  absolute  right,  tp 
be  made  parties,  nor  can  they  complain  if 
they  are  compelled  to  abide  by  whatever  de- 
cree the  court  may  render,  within  the  limits 
of  its  power,  in  respect  to  the  interest  their 
vendor  had  in  the  property  purchased  by 
them  pendente  lite.  Eyster  v.  Gaff,  91  U. 
S.  521,  524;  Trust  Co.  v.  Improvement  Co., 

130  U.  S. ,  ante,  606;  1  Story,  Eq.  Jur. 

8  406;  Murray  v.  Ballou,  1  Johns.  Ch.  566. 
As  said  by  Sir  William  Graut  in  Bishop  of 
Winchester  v.  Paine,  11  Ves.  194, 197:  "The 
litigating  parties  are  exempted  from  the  ne- 
cessity of  taking  any  notice  of  a  title  so  ac- 
quired. As  to  them,  it  is  as  if  no  such  title 
existed.  Otherwise,  such  suits  would  be  in- 
determinable; or,  which  would  be  the  same 
in  effect,  it  would  be  in  the  pleasure  of  one 
party  at  what  period  the  suit  should  be  de- 
termined." The  present  proceeding  is  an  at- 
tempt, upon  the  part  of  a  purchiiser  pendente 
lite,  to  relitigate,  in  an  original,  independent 
suit,  the  matters  determined  in  the  suit  to 
which  his  vendor  was  a  party.  That  cannot 
be  permitted,  consistently  with  the  settled 
rules  of  equity  practice.  There  is  no  error 
in  the  decree,  and  it  is  affirmed. 


(m  U.  S.  258) 

Baoon  «t  at.  V,  Northwestern  Mut.  Lifs 

Ills.  Co. 

(May  18,  1889.) 

1.  IIoBTOAoas — ^REOosDnra. 

How.  St.  Mich.  S  5683,  provides  that  every  con- 
yeyance  of  real  estate  which  shall  not  be  re- 
corded as  provided  for  therein  shall  be  void  as 
against  any  subsequent  purchaser  of  the  same 
real  estate  whose  conveyance  shall  be  first  duly 
recorded.  Held,  that  the  failure  of  the  mort- 
gagee to  record  an  agreement  referred  to  in  the 
mortgage,  and  made  a  part  thereof,  does  not 
render  a  foreclosure  under  a  power  in  the  mort- 
gage defective  as  to  the  mortgagor,  as  the  re- 
cording aot  is  only  for  the  benefit  of  third  per- 
sons. 

2.  SaMB— FORBOLOStniB    UNDSB    POWBR— SlIPOliA- 
TI0S8  AS  TO  FaTUBNT. 

A  mortgage  to  secure  a  sum  payable  in  five 
annual  instaUments  stipulated  that  the  moii- 
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gagor  should  have  the  right  to  pay  any  mm, 
not  exceeding  a  certain  amount,  at  any  time  be- 
tore  the  last  installment  became  due,  by  a  bond 
and  mortgage  secured  on  other  real  estate.  Held, 
that  the  stipulation  did  not  prevent  the  Install- 
ments from  falling  due  at  the  time  stated,  nor 
prevent  a  sale  to  satisfy  them  when  due  under 
the  power  in  the  mortgage. 

8.  Same— Laches. 

The  mortgagor  having  neither  paid,  nor  of- 
fered to  pay,  the  installments  as  they  became 
due,  either  in  cash  or  by  mortgage  on  other 
realty,  and  having  allowed  the  property  to  be 
sold,  and  a  deed  to  be  executed,  and  possession 
given  thereunder,  he  is  estopped,  after  the  lapse 
of  18  years,  when  the  property  has  greatly  in- 
creased in  value,  to  set  up  irregularities  in  the 
foreclosure  proceedings,  based  upon  rights  under 
the  stipulation. 

4.  Sah^ — Advertisement — Defects. 

Comp.  Laws  Mich.  1871,  pars.  6913-6915,  author- 
ize the  foreclosure  by  advertisement  of  mort- 
gagescontaining  a  power  of  sale,  and  provide  that 
the  notice  to  be  published  13  successive  weeks 
■hall  specify  the  names  of  the  mortgagor  and  the 
mortgagee;  the  date  of  the  mortgage,  and  when 
recorded;  the  amount  claimed  to  be  due;  and  a 
description  of  the  premises.  In  the  notice  as 
published  the  mortgagee's  name  was  spelt  in- 
correctly in  several  of  the  insertions,  and  the 
'date  of  the  mortgage  was  given  once  correctly 
and  onoe  incorrectly.  The  day  when  and  the 
book  In  which  the  mortgage  was  recorded  were 
correctly  given,  as  also  the  sum  due  thereon, 
and  the  date  of  sale.  Held,  that  the  defects 
were  not  sufficient  to  defeat  the  title  acquired  at 
the  sale.  Reading  v.  Waterman,  40  luoh.  107, 
8  N.  W.  Kep.  691,  foUowed. 

Id  Error  to  the  Circuit  Conrtof  the  United 
fjtates  for  the  Western  District  of  Michigan. 
Bdward  Bacon,  for  plaiatlSs  in   error. 
^  John  E.  More,  for  defendant  in  error. 

•  Lauar,  J.*  This  is  a  suit  in  ejectment, 
brought  in  the  court  below  by  the  defendant 
In  error,  a  Wisconsin  corporation  authorized 
by  the  laws  of  that  state  to  purchase  and 
bold  real  estate,  against  the  plaintiSs  in 
«rror,  citizens  of  Michigan,  to  recover  pos- 
session of  certain  real  estate  in  the  city  of 
Kiles,  in  the  last-named  state,  together  with 
damages  for  its  retention.  The  defendants 
pleaded  the  general  issue.  The  case  was 
tried  by  the  court  without  the  intervention 
of  the  jury,  which,  by  the  written  request  of 
counsel  for  defendants,  made  a  special  find- 
ing of  facts  in  accordance  with  sections  649 
and  700  of  the  Bevised  Statutes  of  the  United 
States,  and,  upon  such  findings,  rendered 
judgment  in  favor  of  the  plaintiff.  This 
writ  of  error  is  brought  to  review  that  judg- 
ment. The  findings  of  the  court  are  sub- 
Btantially  as  follows:  At  the  commencement 
of  this  suit  the  premises  in  controversy  were 
valued  at  from  312,000  to  $25,000,  and  were 
in  the  possession  of  the  defendants;  Lydia 
A.  Bacon  claiming  title  in  fee-simple,  and 
the  other  defendants  claiming  under  her  as 
tenants  or  otherwise.  Solyman  Waterman 
is  the  common  source  of  title  to  both  the 
plaintiff  and  the  defendant  Lydia  A.  Bacon. 
On  the  8th  of  May,  1849,  Waterman,  then 
owning  the  fee  to  this  property  and  the 
right  of  possession,  gave  a  purchase-money 
mortgage  to  one  Anna  H.  Dicltson,  to  secure 
the  payment  of  $1,400,  payable  in  five  equal 
annual  installments  on  the  29th  of  Novem- 


ber, with  interest  quarterly,  each  year.  He 
failed  to  make  the  payments  specified,  the 
mortgage  was  foreclosed,  and,  upon  such 
foreclosure,  the  premises  were  bid  off  by  the 
mortgagee  for  8684.80.  The  time  for  re- 
demption having  expired  without  any  one  re- 
deeming, the  sheriff  of  the  county  made  and 
exeGutel  a  deed  to  her  for  the  property,  which 
was  duly  recorded,  and  she  entered  into  act- 
ual possession  thereof  as  such  purchaser, 
claiming  title  April  1, 1855.  Anna  H.  Dick- 
son afterwards  conveyed  the  premises  to  one 
Crofoot,  and  he,  on  the  20th  of  September, 
1867,  conveyed  them  to  Edgar  Reading,  who 
entered  and  continued  inthe  actual  possession 
thereof  until  1876.  On  the  19th  of  June, 
1874,  Reading  executed  a  mortgage  of  this 
property  to  the  plaintiff  to  secure  the  pay- 
ment of^ ,  which  was  afterwards  duly 

foreclosed  for  failure  to  comply  with  its 
terms,  and  the  property  was  bid  in  by  the 
plaintiff.  The  sale  was  duly  confirmed,  and 
the  master  made  and  executed  a  deed  therefor 
to  the  plaintiff  on  the  28th  of  October,  1879. 
There  is  no  controversy  concerning  the  pro- 
ceedings in  equity  to  foreclose  the  Reading 
mortgage,  nor  as  to  the  sale  and  conveyance 
of  the  property  under  the  decree  in  that  ease. 
The  contention  relates  to  the  prior  for»> 
closure  under  the  Waterman  mortgage. 
Waterman's  mortgage  to  Anna  H.  Dickson, 
the  foreclosure  proceedings  as  to  which  are 
claimed  by  defendants  to  have  been  illegal 
and  invalid,  contained  the  usual  power  tS. 
sale  upon  default  of  any  part  of  the  sum 
thereby  secured  to  be  paid ;  and,  at  the  time 
of  the  foreclosure  thereof,  there  was  due  and 
unpaid  thereon  $664.50,  and  no  proceeding 
at  law  had  been  commenced  to  recover  any 
part  of  the  debt.  The  statutes  of  Michigan 
provide  that  "every  mortgage  of  real  estate 
containing  therein  a  power  of  sale,  upon 
default  being  made  In  any  condition  of  such 
mortgage,  may  be  foreclosed  by  advertisement 
in  the  cases  and  in  tiie  manner  hereinafter 
specified."  It  then  specifies,  among  other 
things,  that  the  mortgage  must  have  been 
recorded,  and  that  a  notice  that  the  same  will 
be  foreclosed  by  a  sale  of  the  mortgaged 
premises  shall  be  given  by  publishing  it 
for  12  successive  weeks,  at  least  onoe  in 
each  week,  in  a  newspaper  printed  in  the 
county  where  the  premises  are  situated, 
which  notice  shall  specify  (1)  the  names  of 
the  moi-tgagor  and  mortgagee;  (2)  the  date 
of  the  mortgage,  and  when  recorded;  (3)  the 
amount  claimed  to  be  due  thereon  at  the  date 
of  the  notice;  and  (4)  a  description  of  the 
mortgaged  premises.  2  Comp.  Laws  1871| 
pars.  6912-6915. 

December  18,  1852,  Anna  H.  Dickson 
caused  notice  that  the  mortgage  from  Soly- 
man Waterman  to  her  would  be  foreclosed  by 
a  sale  of  the  mortgaged  premises,  describing 
them,  to  be  published  in  the  Niles  Republican, 
a  newspaper  published  in  the  county  where 
the  premises  are  situated.  The  day  of  sale,, 
fixed  in  the  notice  was  March  15, 1853.  TliatS 
notice,  as  printed.*is  dated  "I>e&  28, 1852. '• 


Digitized  by 


Google 


BACON  •.  NORTHWESTERN  MUT.  LIPE  INS.  CO. 


789 


lOdaya  subsequent  to  the  date  of  the  first 
pablication  thereof.  It  describes  the  mort- 
gage as  having  been  given  "by Solyman  Wa- 
terman to  Anna  H.  Dixon,  both  of  the  village 
of  Kiles,  in  the  state  of  Michigan,"  and 
"dated  the  eighth  day  of  May,  1848, "  whereas 
the  real  date  of  the  mortgage  is  1849,  and  the 
real  name  of  the  mortgagee  is  "Dickson." 
Again,  as  then  published,  the  notice  is  signed, 
"Anna  H.  Dixon,  Mortgagee."  With  such 
mistakes  it  was  published  once  in  each  week 
for  three  successive  weeks.  Then  "Dixon" 
-was  changed  to  "Dickson,"  where  the  name 
Is  appended  to  it.  With  uo  other  change  it 
yraa  published  the  fourth,  fifth,  and  sixth 
Tveeks.  The  seventh  publication  was  made 
January  29,  1853,  when  the  name  appended 
to  it  read  "Dickens."  It  was  then  published 
weekly  till  Februaiy  12, 1853,  on  which  day's 
publication  the  final  "e"  in  the  word  "mort- 
gagee," appended  to  the  sigrviture,  disap- 
peared. No  other  changes  occurred.  It  was 
then  publisbed  for  and  including  the  remain- 
der of  the  period  of  12  successive  weeks,  once 
in  each  week,  in  said  newspaper.  The  notice 
Btated  correctly  the  day  when,  and  the  book 
in  which,  the  mortgage  was  recorded,  and 
•Iso  the  sum  due  thereon.  The  sale  took 
place  at  the  time  specified  in  the  notice.  The 
mortgage  had  been  duly  recorded  prior  to  the 
commencement  of  the  foreclosure  proceed- 
ings; but  neither  an  agreement  referred  to  in 
the  body  of  the  mortgage  as  having  been 
made  between  the  parties  thereto  on  the  29th 
of  November,  1848,  adopted  and  made  apart 
of  it,  nor  the  bond  mentioned  therein,  had 
been  recorded.  There  is  a  stipulation  in  the 
mortgage  giving  the  mortgagor  a  right  to  pay 
any  sum  not  exceeding  01,(X)O  of  the  $1,400 
thereby  secured,  at  any  time  before  the  last 
installment  should  become  due,  by  a  bond 
and  mortgage  well  securing  such  sum  on 
other  real  estate  in  the  village  of  Niles.  Au- 
gust 25,  1868,  Waterman  commenced  an  eject- 
ment suit  in  the  circuit  court  of  Berrien 
county,  Mich.,  against  Reading,  to  recover 
possession  of  the  premises,  to  which  suit 
"Reading  appeared,  and  pleaded  the  general 
« issue.  That  suit  was  once  tried  in  1880,  re- 
*  suiting  in  a  judgment  in  favor  of*Waterman, 
but  on  error  the  supreme  court  of  the  state 
reversed  that  judgment,  and  remanded  the 
cause  for  a  new  trial,  (46  Mich.  107, 8  N.  W. 
Rep.  691,)  and  the  same  was  pending  and  un- 
determined in  the  circuit  court  of  Berrien 
county  at  the  time  this  suit  was  commenced. 
On  the  16tb  of  October,  1880,  Waterman,  for 
the  consideration  of  $300,  conveyed  to  the 
defendant  Lydia  A.  Bacon  all  his  right  and 
title  to  the  premises  in  dispute.  Under  that 
deed  she  claims  title  herein. 

The  assignments  of  errorj.may  all  be  re- 
duced to  one  proposition,  viz.:  The  findings 
of  the  court  upon  the  facts  in  the  case  do  not 
support  the  judgment.  To  support  the  judg- 
ment it  is  only  necessary  that  the  findings 
•bould  show  possession  by  the  defendants, 
and  title  and  right  of  possession  in  the  plain- 
tiff.   There  is  no  question  but  that  they  show 


that  the  defendants  were  in  possession  of  the 
premises  at  the  time  the  suit  was  commenced. 
There  is  no  privity  between  the  parties  to  the 
suit,  and  the  only  question  for  consideration, 
therefore,  relates  to  the  title  the  plaintiff  has 
to  the  property.  It  is  insisted  by  the  plain- 
tiffs in  error  that  that  title  is  invalid,  because 
the  foreclosure  proceedings  in  the  matter  of 
the  Waterman  mortgage  were  not  in  accord- 
ance with  law,  and  were  fatally  defective  in  at 
least  three  particulars,  viz. :  (1)  The  mort- 
gage was  not  "duly  recorded"  so  as  to  war- 
rant a  foreclosure  by  advertisement  under  the 
power  of  sale,  for  the  reason  that  the  agree- 
ment of  November  29, 1848,  which  is  referred 
to  and  in  all  its  terms  and  conditions  adopted 
and  made  part  of  the  mortgage,  was  not  re. 
corded.  (2)  The  power  of  sale  contained  in 
the  mortgage  was  not  operative  between  De- 
cember 1. 1852,  and  April  1,  1853.  (8)  The 
notice  under  which  the  sale  was  made  was 
irregular,  defective,  and  illegal. 

The  first  of  these  propositions  cannot  be 
sustained.  The  registry  statutes  of  Michigan 
provide  that  "every  conveyance  of  real  estate 
within  this  state,  hereafter  made,  which  shall 
not  be  recorded  as  provided  in  this  chapter, 
shall  be  void  as  against  any  subsequent  pur- 
chaser in  good  faith,  and  for  a  valuable  con-^ 
slderation,  of  the  same  real  estate,  or  anyg 
portion*  thereof,  whose  conveyance  shall  be* 
first  duly  recorded."  How.  St.  §  5683.  Sec- 
tions 5674  to  5677,  inclusive,  prescribe  the 
manner  in  which  such  recording  should  be 
done.  The  object  of  recording  the  mortgage 
Is  to  give  notice  to  third  persons.  The  rule 
Is  well  nigh  universal  in  the  United  States 
that,  as  between  the  parties  thereto,  the  mort- 
gage is  Just  as  effectual  for  all  purposes  with- 
out recording  as  it  is  with  it.  1  Jones,  Mortg. 
§  467.  That  is  the  rule  in  Michigan.  Sloan 
V.  Holcomb,  29  Mich.  153. 

The  condition  in  the  mortgage  which.  It  is 
claimed,  prevented  the  power  of  sale  from 
being  operative  at  the  time  the  sale  was 
made,  when  read  in  connection  with  the  rest 
of  the  instrument,  means  simply  this:  That 
if,  at  the  expiration  of  the  time  limited  for 
the  payment  of  the  five  installments  and  the 
interest  thereon,  the  mortgagee  had  not  fore* 
closed  for  the  accrued  installments,  and  there 
should  still  remain  due  on  the  mortgage  a 
sum  not  greater  than  $1,000,  the  mortgagor 
might  have  the  privilege  of  paying  the 
amount  due  by  giving  his  note  therefor,  se- 
cured by  mortgage  on  other  real  estate  in  the 
city  of  Niles.  That  privilege,  however,  did 
not  prevent  the  installments  from  falling  due 
at  the  times  stipulated,  nor  prevent  a  sale  of 
the  property,  under  the  other  terms  of  the 
mortgage,  to  satisfy  them  when  they  fell  due. 
True,  the  mortgagor  might  have  stopped  the 
sale  by  insisting  on  the  terms  of  the  stipula- 
tion in  the  mortgage,  and  complying  with 
the  obligations  resting  on  him.  It  was  bis 
privilege  to  have  done  so.  But  that  privi- 
lege could  have  been  waived,  and  the  rights 
held  under  that  stipulation  lost  by  failure  to 
assert  them.  ^  ^  • 
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Even  granting  that  the  mortgagor  had  the 
right  of  insisting  on  the  terms  of  the  stipula- 
tion irt  any  time  before  the  date  fixed  for  the 
fifth  installment  to  become  due,  notwith- 
standing the  sale  before  that  time,  it  is  not 
apparent  how  any  one  bnt  the  purchaser  at 
the  sale  could  be  heard  to  complain,  since  no 
one  else  could  be  Injured;  for,  under  (liose 
circumstances,  the  sale,  which  purported  to 
be  absolute,  with  only  the  right  to  redeem 
within  the  statutory  period  attaching  thereto, 
would  have  a  still  further  condition  limiting 
«it,  viz.,  be  subject  to  annullment  and  re- 
§  acission  at  any  time  before  the  expiration  of 

*  the  period  mentioned  in  the  stipnlation. 
But  the  proposition  which  we  have  assumed 
does  not  arise  here,  for  the  mortgagor  in  this 
case  did  nothing.  He  neither  paid  nor  of- 
fered to  pay  the  installments  as  they  came 
due.  in  cash,  nor  did  he  pay,  or  offer  to  pay, 
them  by  giving  his  note  secured  by  mortgage 
on  other  real  estate  in  the  city  of  Niles,  at 
any  time  before  the  sale  of  the  property,  or 
at  any  time  thereafter.  But,  on  the  con- 
trary, he  stood  by  and  allowed  the  property 
to  be  sold,  saw  the  sheriff's  deed  executed  for 
it,  and  never  attempted  to  redeem.  After- 
wards the  purchaser  at  the  sale,  who,  it  hap- 
pens, was  the  original  mortgagee,  took  pos- 
■esaion  of  it.  It  is  not  until  13  years  after 
that  event,  when  the  property  has  increased 
in  value  many  fold  by  improvements  thereon 
and  the  natural  rise  in  the  value  of  real  es- 
tate attendant  upon  the  growth  of  the  city, 
that  he  seeks  to  regain  possession  of  the 
property  by  bringing  a  suit  in  ejectment.  It 
would  be  going  too  far  to  hold  that,  after  ail 
these  laches,  he  or  his  assigns  can  defeat  the 
title  acquired  at  the  mortgage  sale,  and  trans- 
mitted to  the  plaintiff,  by  setting  up  any  sup- 
posed irregularity  in  the  foreclosure  proceed- 
ings. The  time  to  have  asserted  any  rights 
that  he  possessed  under  and  by  virtue  of  the 
stipulation  incorporated  in  the  mortgage  was 
limited  by  the  terms  of  that  instrument;  and 
by  failing  to  assert  them  within  that  time, 
aUowing  the  sale  to  go  on  and  that  time  to 
elapse,  he  and  his  assigns  should  be  estopped 
from  setting  up  any  claim  to  the  property  in 
question. 

With  reference  to  the  third  reason  assigned 
for  the  illegality  of  the  foreclosure  proceed- 
ings we  do  not  think  much  need  be  said. 
The  supreme  court  of  Michigan  in  Reading 
V.  Waterman,  46  Mich.  107,  8  N.  W.  Rep. 
691,  in  passing  upon  this  identical  question, 
held  that,  so  far  as  the  notice  of  sale  and  the 
sale  itself  were  concerned,  there  were  no  de- 
fects sufficient  to  defeat  the  title  acquired  at 
that  sale.  As  the  question  involved  the  legal- 
ity of  proceedings  provided  for  by  the  statutes 
of  the  state,  and  is  thus  a  question  of  the  con- 
struction of  a  state  statute  by  the  highest 
court  of  the  state,  or,  more  properly,  per- 
haps, a  rule  of  property  in  that  state,  we 
IS  would  follow  the  ruling  of  the  Michigan  su- 
^preme  court  upon  it,  even  though  we  might 

*  have*Bome  doubts  upon  it  as  an  original 
proposition.    Sumner  v.  Hicks,  2  Black,  532; 


South  Ottawa  v.  Perkins,  94  U.  S.  260;  Erin* 
r.  Insurance  Co.,  96  U.  S.  627;  Insurance 
Co.  v.  Cashman,  108  U.  S.  51.  2  Sup.  Ct. 
Rep.  286;  Equator  Co.  v.  Hall,  106  U.  S.  86, 
1  Sup.  Ct.  Rep.  128.  But  in  our  opinion 
that  question  was  properly  decided  by  thnt 
court.  Say  the  court  in  its  opinion  in  the 
case  referred  to:  "The  error  in  the  Indorse- 
ment cures  itself  by  reference  to  the  deed  it- 
self, from  which  the  time  of  redemption 
could  be  determined  at  once.  Johnstone  v. 
Scott,  11  Mich.  232.  Such  a  mistake  was 
there  held  unimportant.  The  blunders  which 
appear  to  have  got  into  the  notice  of  sale  in- 
dicate very  careless  printing,  and  the  changes 
in  the  different  issues  are  not  easily  ex- 
plained; but  how  far  they  can  be  allowed  to 
defeat  the  sale  depends  on  the  effect  they 
were  likely  to  have  on  persons  Interested. 
Authorities  are  cited  and  arguments  made 
on  this  matter  which  relate  to  proceedings 
which  are  ha<f  of  a  hostile  character  and  ex 
parte,  where  it  is  commonly  held  that  such 
action,  contrary  to  the  usual  course  of  law 
and  against  persons  who  have  not  the  com- 
mon-law benefit  of  self-protection,  should  be 
held  Invalid,  unless  conforming  strictly  to 
statutory  authority.  We  held  in  Lee  v. 
Clary,  88  Mich.  223,  that  statutory  foreclos- 
ures did  not  come  in  all  respects  within  ttie 
same  mischief.  The  statutes  regulating 
them  are  made  to  enlarge,  and  not  to  cut 
down,  the  rights  of  mortgagors.  Before 
such  statutes  were  passed,  sales  made  under 
a  power  of  sale  contained  in  the  mortgage 
were  governed  by  the  same  rules  applicable 
to  the  sales  under  any  other  power,  and 
courts.  In  the  absence  of  statutes,  have  never 
applied  to  such  powers  any  such  technical 
rules  as  would  impair  the  security  of  pur- 
chasers. The  power  is  part  of  the  contract, 
and  should  be  construed  on  principles  appli- 
cable to  contracts,  and  not  as  a  hostile  pro- 
cess. The  statutes  were  intended  to  prevent 
surprise  or  unfairness,  and  they  should  be 
enforced  in  everything  substantial.  Courts 
cannot  disregard  any  of  their  positive  provis- 
ions. But,  on  the  other  hand,  those  provis- 
ions cannot  be  enlarged  or  unreasonably  con-g 
strued,  so  as  to  render  mortgage  sales  unsafe,^ 
>3r  to  make  bidding  hazardous.  The  law  was* 
designed  to  encourage  and  not  to  destroy 
recourse  to  these  simple  and  cheap  remedies; 
and,  while  no  substantial  right  should  be 
disregarded,  substantial  regularity  is  all  that 
should  be  held  imperative.  The  only  things 
absolutely  required  in  the  notice  of  sale  are 
the  names  of  the  parties  original  or  by  as- 
signment, the  date  of  the  mortgage,  and  of 
its  record,  the  amount  claimed  to  be  due,  and 
a  description  substantially  agreeing  with 
that  in  the  mortgage.  In  the  present  case 
the  body  of  the  notice  contained  the  name  of 
the  mortgagor,  but  the  mortgagee  was  named 
therein  <  Dixon,'  and  not '  Dickson.'  These 
names,  however,  are  the  same  in  sound,  and 
legally  identical,  unless  shown  to  refer  to 
two  different  persons.  Here  the  name  of 
Mrs.  Dixon  was  referred  to  as  mortgagee. 
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and  the  mortgage  Itself  temoved  any  each 
poasibility  of  error.  The  name  signed  to 
the  notice  was  shifted  by  some  accident  to 
the  types,  but,  as  the  notice  showed  the 
foreclosure  was  on  belMlf  of  the  original 
mortgagee,  no  harm  could  come  from  such  a 
manifest  slip,  which  could  mislead  no  one. 
Tiie  notice  was  first  published  December 
18th,  but  was  dated  December  28th.  This 
was  also  of  no  account,  as  the  error  was  pal- 
pable. The  day  of  sale  was  properly  given 
and  the  publication  fnll.  The  notice  gave 
the  date  of  the  mortgage  once  correctly,  and 
once  incorrectly.  The  date  and  place  of  rec- 
ord, and  the  volume  and  page,  were  also 
given  accurately.  It  was  manifest  on  the 
face  of  the  notice  that  one  of  these  dates 
was  wrong,  and  the  means  of  correction 
were  given  by  the  record.  It  is.  Indeed,  sug- 
gested that  the  date  given  correctly  as  18& 
refers  to  the  bond,  and  not  to  the  mort- 
gage, which  is  mentioned  as  of  1848,  the 
days  of  the  month  corresponding.  This  doee 
not  strike  us  forcibly,  for  it  would  not  be 
likely  that  a  mortgage  given  one  year  would 
refer  to  a  bond  not  made  until  a  year  after. 
It  is  not  to  be  supposed  that  purchasers  un- 
der foreclosure  sales  look  at  the  dates  of  in- 
struments without  consulting  the  records  to 
ascertain  the  state  of  the  title.  The  infor- 
mation given  by  this  notice  directed  every 
^one  immediately  to  the  record,  and  that  neo- 
eiessarily  explained  the  true  date  of  the  two 
"  dates  set*«ut  in  the  notice  itself.  We  can- 
not imagine  that  any  one  could  be  deceived 
by  the  imperfection."  The  reasoning  of  the 
Michigan  supreme  oonrt,  in  our  opinion,  is 
aonnd,  and  its  conclusion  correct.  There 
are  no  other  features  of  the  case  that  call  for 
extended  discussion,  or  even  special  men- 
tion. Upon  the  whole  case,  we  think  the 
judgment  of  the  court  below  was  correct,  and 
it  is  accordingly  affirmed. 


<m  u.  s.  ts7) 

Dent  ef  at. «.  Fergusok  et  at, 

(April  1, 1889.) 

Arruii— Praoticie— Reoobd. 

Where  it  appears  that  complainants,  at  great 
expense,  printed  the  record  for  use  in  the  court 
below,  under  the  assurance  by  the  judges  that  it 
need  not  be  reprinted  on  sppml,  they  will  be 
allowed  to  deposit  enough  money  to  print  so 
much  of  the  record  as  is  not  already  printed, 
without  fees  to  the  clerk  for  supervising  the 
printing  of  the  entire  record,  and  to  file  15  copies, 
(that  being  the  number  of  copies  they  liaTeO  in- 
stead of  the  25  copies  presorltMd  by  Bnp.  Ct.  Rule 
10,  »a. 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Tennessee. 

The  complainants,  who  are  the  appellants, 
printed  the  record  in  the  circuit  court  at  a 

■  cost  of  something  above  $1,000,  and  were  as- 
sured by  Mr.  Justice  Matthews  and  Judge 
Hahmond,  before  whom  the  cause  was  at 

■«ne  time  pending,  that  it  would  be  uaneoes- 
M17,  in  case  of  an  appeal,  to  reprint  any  part 


of  it,  but  that  Mr.  Justice  Matthiswb  would 
see  that  the  court  would  permit  the  use  of 
the  record  already  printed.  The  clerk  of  this 
court,  after  the  appeal  was  taken,  demanded 
a  deposit  of  $1,825,  to  pay  the  estimated 
cost  of  the  printing,  of  which  $800  were  for 
his  services  in  supervising  it.  It  appeared 
that  the  record  not  already  printed  was  brief, 
and  would  not  probably  cost  more  than  $100, 
and  that  the  appellants  were  poor  and  un« 
able  to  pay  the  whole  sum  as  estimated  by 
the  clerk.  They  therefore  moved  that  rule 
10,  §  2,  requiring  the  printing  and  filing  of 
25  copies  of  the  record  be  suspended,  and 
that  he  be  allowed  to  file  15  copies  of  the  rec- 
ord as  already  printed,  and  to  deposit  $100  for 
the  printing  of  the  additional  record. 

A.  B.  Broume  and  D.  H.  Foston,  for  ap* 
pellants.  ^ 

e 

Per  Curiah.  *  On  consideration  of  the* 
motion  for  leave  to  furnish  15  copies  of  the 
record  as  already  printed,  and  for  a  remission 
of  the  clerk's  fees  for  supervising  the  print- 
ing, it  is  now  here  ordered  by  the  court  that 
upon  the  appellants'  filing  15  copies  of  the 
record,  as  iJready  printed,  and  making  pay- 
ment of  $100,  as  for  cost  of  additional  print- 
ing required,  the  balance  of  the  estimated 
costa  be  remitted. 


(in  V.  8.4(0) 
Nichols,  Shefabo  &  (3o.  e.  Mabsh. 

(April  1, 1880.) 

Costs  —  Ok  Apfku  —  Asvaxoss  fob  Pristis* 
Bbcobd. 

To  a  bill  for  infringement  of  letters  patent, 
brought  by  M.  against  S.,  the  latter  answered, 
and  filed  a  cross-Dill.  IL  appealed  from  the  di*. 
missal  of  the  original  bill,  and  S.  appealed  in  the 
cross-snit.  The  latter  was  required  by  the  (derk 
of  the  supreme  oonrt  to  pay  one-half  of  the  cost 
of  printing  the  record.  The  decree  dismissing 
the  original  bill  was  alflrmed  by  the  supreme 
court,  and  the  cross-snit  dismissed.  HeUL,  on 
motion  for  retazatlon  of  costs,  tliat  B.  could  re- 
cover of  M.  the  amount  advanced  for  printing 
the  record. 

Appeal  from  the  Circuit  (Tonrt  of  the  United^ 
States  for  the  Eastern  District  of  Michigan.^ 
'After  the  entry  of  the  decrees  in  Marsh  v.* 
Nichols  and  Nichols  v.  Marsh,  128  U.  S.  605. 
ante,  168,  the  following  motion  was  made^ 
entitled  in  the  two  causes: 

"And  now  comes  the  said  defendant,  Nich- 
ols, Shepard  &,  Co.,  by  Charles  F.  Burton, 
their  solicitor,  and  moves  the  court  now  here 
that  they,  the  said  Nichols,  Shepard  &  CSo., 
do  recover  against  the  said  Elon  A.  Marsh, 
Minard  Lefever,  and  James  Scott,  as  costs 
to  be  taxed  in  their  favor,  one-half  of  the 
amount  required  for  printing  the  record  and 
supervising  the  printing  of  the  record  in 
said  causes,  in  addition  to  the  amount,  taxa- 
ble and  to  be  taxed,  in  their  favor,  in  the 
first  above  entitled  cause.  This  motion  la 
based  on  the  records  in  said  causes  and  on 
the  afiSdavit  of  Charles  F.  Burton,  hereto  at* 
tached,  and  will  be  brought  on  ^or  heacing 
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on  Monday,  the  25th  day  of  February,  at  the 
opening  of  said  court 

"To  R.  A.  Parker,  Esq.,  Solicitor  for 
Marsh,  Lefever,  and  Scott. 

"Charles  F.  Burton, 
"Solicitor  for  Nichols,  Shepard  and  Co." 
"State  and  Eastern  District  of  Michigan, 
County  of  Wayne — ss.:    Ciiarles  F.  Buiton, 
duly  sworn,  deposes  and  says  that  he  is  the 
solicitor  for  Nichols,  Shepard  &  Co.,  in  the 
above-entitled  appeal  and  cross-appeal,  and 
that,  in  response  to  a  request  from  tlie  clerk 
of  this  court,  he  sent  to  said  clerk,  on  the 
16th  day  of  November,  1887,  the  sum  of  two 
hundred  and  seventy-five  dollars,  which  the 
niaid  clerk  notified  him  was  the  amount  of 
$  money  required  to  defray  the  portion  of  the 
•  expense  properly^o  be  borne  in  the  first  in- 
stance by  said  Nichols,  Shepard  &  Co.  as  one- 
half  the  cost  of  printing  the  record  in  said 
cases.  Charles  F.  Burton. 

"Subscribed  and  sworn  to  before  me,  this 
2l8t  day  of  January,  1889. 

"Charles  H.  Fisk, 
"Notary  Public,  Wayne  County.  Michigan." 
Charles  F,  Burton,  for  the  motion.     B. 
A.  Parker,  opposed. 

Per  Cubiah.  On  consideration  of  the 
motion  for  a  retaxation  of  costs  in  this  cause, 
and  of  the  argument  of  counsel  thereupon, 
had  as  well  in  support  of  as  against  the  saiue. 
It  Is  now  here  ordered  by  the  court  that  the 
amount  advanced  by  the  appellants  in  this 
cause  towards  printing  the  record  be  recov- 
erable by  them  from  the  appellees  herein. 

[This  order  is  entitled  only  in  the  cross- 
■uit  of  Nichols  T.  Marsh.] 


(IS.  U.  S.  392) 


BADFOBD  9.  FOLSOH. 
(November  26, 1888.)* 

AFPSAI^—EQUITT— TiMB  OF  TaSIKO. 

In  a  suit  in  equity,  the  final  decree  adjudged 
that  a  certain  sum  was  due  to  the  administratrix 
Of  F.,  and  that,  U  in  90  days  from  the  date  of  the 
decree  the  court  should  be  satisfied  that  acertain 
■am  paid  for  the  purchase  of  incumbrances  and 
notes  had  inured  to  the  benefit  of  F.  or  his  estate, 
that  sum  should  be  credited  on  the  amount  de- 
creed to  be  paid.  The  decree  was  entered  Octo- 
ber 10, 1885.  Held,  under  Rev.  St.  U.  B.  J  1008, 
providing  that  appeals  from  decrees  in  equity 
must  be  taken  within  two  years  after  entry  of 
decree,  that  the  date  of  the  decree  was  October 
10, 1885,  and  an  appeal  taken  December  80, 1887, 
should  be  dismissed. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa. 

Motion  by  the  administratrix  of  Jeremiah 
Folsom,  deceased,  to  dismiss  the  appeal  for 
the  reasons  "that  the  decree  appealed  from 
was  made  and  entered  of  record  in  the  cir- 
cuit court  of  the  United  States  for  the  South- 
ern district  of  Iowa,  Western  division,  on  the 
10th  day  of  October,  1885;  that  the  appeal 
In  the  above-entitled  cause  was  not  taken  un- 
til the  SOth  day  of  December,  1887, — more 
than  two  years  after  the  entry  of  the  decree. 


■Fnblioatiou  delayed  through  failure  to  receive 
copy. 


as  aforesaid."  Bev.  St.  U.  S.  g  1008,  pro- 
vides that  no  decree  of  a  circuit  court,  in  eq- 
uity, shall  be  reviewed  in  the  supreme  court 
on  appeal  unless  the  appeal  is  taken  within 
two  years  after  the  entry  of  such  decree. 
The  essential  part  of  the  decree  was  as  fol- 
lows: "The  courtdotbfurtber  adjudge  and 
decree  that  there  is  due  from  the  plaintiff  to 
the  defendant,  Agnes  Folsom,  as  administra- 
trix of  the  estate  and  effects  of  Jeremiah 
Folsom,  deceased,  the  sum  of  fourteen  thou- 
sand six  hundred  and  forty-five  dollars  and 
thirty-two  cents,  with  interest  thereon  from 
the  20th  day  of  December.  A.  D.  1884.  at  the 
rate  of  six  per  cent,  per  annum,  being  the 
amount  of  rents  received  by  the  receiver  in 
the  cause  in  the  state  court  mentioned  in  the 
said  report,  with  interest,  less  taxes,  and  the 
court  doth  adjudge  and  decree  that  the  com- 
plainant, George  w.  Radford,  as  assignee  in 
bankruptcy  of  the  estate  and  effects  of  Simeon 
Folsom  and  Frank  Folsom,  bankrupts,  pay  to- 
the  defendant,  Agnes  Folsom,  as  administra- 
trix of  the  estate  and  effects  of  Jeremiah  Fol- 
som, deceased,  the  said  sum  of  fourteen  thou- 
sand six  hundred  and  forty-five  dollars  and 
thirty-two  cents,  ($14,645.82,)  with  interest 
thereon  at  six  per  cent,  per  annum,  from  the 
20th  day  of  December,  A.  D.  1884,  and  that 
execution  issue  therefor.  *  *  *  And  it 
is  further  ordered,  adjudged,  and  decreed  that 
if  the  complainant  shall  satisfy  the  court, 
within  ninety  days  from  this  date,  [the  date 
of  the  decree  l>eing  October  10, 1885,]  that  the 
amounts  paid  by  Simeon  Folsom  for  the  pur- 
chase of  the  incumbrances  aud  notes  specified 
in  the  master's  report,  and  particularly  in 
Schedules  No.  1  and  2  tliereto,  amounting,  in 
the  aggregate,  to  fourteen  thousand  and 
eighty-  four  dollars  and  seventy-seven  cents, 
($14,084.77,)  or  any  part  thereof,  have  inured 
to  the  l)enefit  of  Jeremiah  Folsom  or  his  es- 
tate, by  the  production  and  cancellation  or 
discbarge  of  said  incumbrances  and  notes,  in 
such  manner  as  to  terminate  all  liability 
thereon,  then,  and  in  such  case,  there  shall 
be  credited  on  the  amount  hereinbefore  or- 
dered to  be  paid  by  the  complainant  tb» 
amount  of  such  incumbrances  and  notes  bo 
produced  and  canceled  or  discharged." 

H.  H.  Trimble  and  Joseph  G,  Andenon, 
for  the  motion.  Walter  H.  Smithy  with  whom 
was  M.  P.  Sapp,  contrci.  ^ 

Feb  Curiam.  *  This  case  is  dismissed  fot* 
want  of  jurisdiction. 


OSL  V.  a.  SM) 

Pacifio  Exp.  Co.  v.  MAi.m. 

(Kovember  96, 1888.)* 

AfpbaI/— IssUASoa  at  Maitdatb. 

Where  an  appeal  has  been  dismissed  without 
opposition  for  want  of  jurisdiction,  a  mandate 
'mil  Issue,  though  no  notice  of  application  for 
mandate  has  been  given. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texas. 

'Publication  delayed  through  failure  to  reodf* 
copy. 
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One  MaTln  «ned  the  Padflo  Express  Com- 
pany In  the  district  court  of  Mitchell  county, 
Tex.,  for  $5,850.  The  case  was  removed  to 
the  United  States  circuit  court,  where  judg- 
ment was  rendered  on  a  verdict  of  a  jury  for 
83,000.  Plaintiff  entered  a  remittitur  of 
8350.  Defendant  sued  out  writ  of  error,  and 
defendant  in  error  moved  to  dismiss  for  want 
of  Jurisdiction. 
>     William  H.Phillips,  for  the  motion. 

'     Per  Curiam.*  This  case  \b  dismissed  for 
want  of  jurisdiction. 

Mr.  Phillips,  for  defendant  in  error,  after- 
wards moved  for  the  issuance  of  a  mandate, 
and  stating  that  no  notice  of  the  motion  for 
the  mandate  had  been  served  on  the  opposite 
party,  hut  that  no  opposition  bad  been  made 
to  the  dismissal  of  the  case. 

Per  CmoAM.  Su£Bcient  cause  has  been 
shown,  and  the  mandate  may  issue  at  once. 
Mandate  issued. 


(Va.  U,  S.  8MX  

WlLUAHS  «.  OOMOEB. 
(October  23, 1888.)' 
Appau/— Application  vob  RsHBAsiire. 

A  renewal  of  a  motion  for  a  rehearing,  whloh 
had  been  once  denied,  after  the  oloae  of  the  term 
at  which  the  judfrment  was  rendered,  and  for 
the  same  reasons,  la  not  in  order,  and  does  not 
oommend  itself  to  the  favorable  oonsideration  of 
the  court. 

In  Error  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Texas. 
Application  for  rehearing,  and  to  amend 
an  alleged  clerical  mistake  in  the  opinion  in 
this  case,  delivered  April  2, 1888,  (125  U.  S. 
897,  8  Sup.  Ct.  Bep.  933.) 

Jj     Eugene  Williams,  for  petitioner. 

m  • 

**  Bradlet,  J.  Leave  to  file  a  motion  for 
rehearing  in  this  case  is  asked  for  on  the 
ground  at  clerical  error  in  the  opinion.  A 
motion  for  rehearing  was  made  at  the  last 
term  upon  precisely  the  same  brief  now 
sought  to  be  filed,  and,  notwithstanding  the 
alleged  misconception  in  the  opinion  of  the 
point  made  by  the  plaintiff  in  error,  the 
court  was  satisfied  with  the  conclusion  it  had 
reached,  and  that  no  modification  of  the 
judgment  was  required,  and  no  rehearing 
was  necessury,  or  called  for.  The  motion 
was  therefore  denied.  The  persistent  re- 
newal of  the  application  at  this  time,  after 
the  close  of  the  term  at  which  judgment  was 
rendered,  and  especially  upon  the  same  rea- 
sons, once  overrnled,  is  not  in  order,  and 
does  not  recommend  itself  to  the  favorable 
consideration  of  the  court. 


(181  U.  S.  386)  

Chioaoo,  B.  &  Q.  Bt.  Co.  «.  Obat. 

(March  IS,  1889.) 
Apfbal— RiMOVAi.  ov  Causes. 

No  appeal  or  writ  of  error  taken  after  act 
March  8, 1887,  took  effect,  lies  to  the  supreme 

'Publication  delayed  through  fsuure  to  receive 
"Vjrpy.  •** 


court  from  an  order  of  a  eiroolt  court  remsndiaf 
a  cause  to  the  state  court  from  which  it  had  been 
removed,  made  before  the  act  was  passed. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa. 

Motion  to  dismiss  for  want  of  jurisdiction. 
Plaintiff  in  error  caused  the  removal  of  the 
cause  from  the  district  court  of  Iowa  to  the 
United  States  circuit  court.  On  motion  of 
defendant  in  error  the  cause  was  remanded. 
The  cause  was  removed,  and  also  remanded, 
prior  to  the  act  of  March  3, 1887,  but  the 
writ  of  error  was  not  sued  out  until  after  the 
passage  of  that  act. 

J.  F.  Lacet/,  for  the  motion.  ^ 

N 

Per  Cubiam.  *  This  case  is  dismissed  for* 
want  of  Jurisdiction. 


(in  U.  S.  403) 

Hunt  «.  Blaokbvbk. 

(April  8, 1888.) 

Apraiii— DKomoH. 

A  final  decree  in  this  court  wlU  be  made  atwo- 
Inte  against  the  heirs  and  representatives  of  • 
deceased  appellee  when  the  counsel  for  the  ap- 
pellees undertakes  to  appear  for  such  parties 
and  waives  publication,  and  falls  to  appear,  and 
the  cause  proceeds  to  final  hearing. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Ar- 
kansas. 

Appellant  moved  that  the  decree  rendered 
in  this  case  November  26,  1888.  (128  U.  S. 
464,  ante,  125,)  be  made  absolute  against  the 
heirs  and  representatives  of  Sallie  S.  Black- 
bum,  a  deceased  appellee.  The  counsel  for 
appellees  undertook  to  appear  for  such  per> 
sons,  and  waived  publication,  but  failed  to 
appear,  and  the  cause  proceeded  to  final  hear- 
ing. 

/.  B.  Heiskell,  for  the  motion. 

Per  Cubiam.  *  It  is  ordered  that  the  decreed 
of  this  court  of  November  26, 1888,  be  made 
absolute  against  the  heirs  and  representatives 
of  Sallie  S.  Blackburn,  deceased. 


s 


•  {128  U.  S.  683) 

Means  v.  Dowd. 
(December  17, 1888.)' 
AfpsaI/— Applioation  fob  Mandatx. 
An  application  for  a  mandate  in  a  case  which 
has  been  disposed  of  will  be  denied  where  no 
notice  was  served  on  the  opposite  party,  and 
there  was  no  agreement  of  the  parties. 

Appeal  from  the  Circuit  CJourt  of  the  United 
States  for  the  Western  District  of  North  Car- 
olina. 

This  was  an  application  for  a  mandate  in 
the  same  case  reported  in  128  U.  S.  273,  ante, 
65.  No  notice  of  such  motion  was  given  to 
the  opposite  party. 

W.  W.  Fleming,  for  the  motion. 

Per  Cubiam.  No  notice  having  been  giy- 
en  to  the  other  side,  and  there  being  no 
agreement  of  the  parties  that  the  mandate 
may  issue,  the  motion  is  denied. 

'Publication  delared  through  failure  to  receive 
copy. 
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List  v.  State    f  Pennsylvania. 
(Deoember  10, 1888.)> 
In  Error  to  the  Supreme  C!oart  of  the  State 
of  Pennsylvania. 

W.  P.  Potter,  for  plaintiff  in  error.  W. 
D.  Porter,  for  the  State  of  Pennsylvania. 

Pbb  CiTRiAif.  The  death  of  George  B. 
List,  the  plaintiff  in  error  in  this  cause,  hav- 
ing been  suggested  in  a  communication  from 
the  counsel  for  defendant  in  error  to  the 
clerk,  and  it  appearing  to  the  court  that  this 
is  a  criminal  case,  it  is  considered  by  the 
court  that  this  cause  has  abated.  Therefore 
it  is  ordered  and  adjudged  by  the  court  that 
the  writ  of  error  in  this  cause  be,  and  the 
same  is  hereby,  dismissed. 


Marshall  et  al.  v.  United  Statks. 
(November  19, 1888.)> 

Appeal  from  the  Court  of  Claims. 

On  rehearing.  Opinion  filled  January  28, 
1888.  8  Sup.  Ct  Rep.  520.  The  action  in- 
volved the  right  of  Elisha  G.  Marshall,  late 
colonel  of  the  United  States  army,  to  receive 
pay  after  his  retirement,  and  the  court  of 
claims  allowed  his  administrators  75  per  cent, 
of  the  regular  pay,  which  decision  was  af- 
firmed. The  administrators  (appellants)  pe- 
titioned for  a  rehearing. 

Asst.  Atty.  Gen.  Hovoard,  for  the  United 
States.     W.  D.  Bavidge,  for  appellants. 

Mr.  Chief  Justice  Fcller.  on  the  19th  of 
November,  1888,  announced  that  a  majority 
of  the  court  adhered  to  the  views  expressed 
by  Mr.  Justice  Haklan  in  the  opinion  of  the 
court  in  this  case  delivered  at  the  last  term, 
afiSrming  the  judgmentof  the  court  of  claims. 
Affirmed. 

Mr.  Justice  Hablan  statea  that  he  now 
believed  that  that  opinion  was  wrong,  and 
that  he  dissented  from  the  Judgment  of  tlie 
court. 


Menken  t>.  Crrr  of  Atlanta. 

(April  18, 1889.) 

In  Error  to  the  Supreme  (3ourt  of  the  State 
of  Georgia. 

Hoke  Smith,  for  plaintiff  in  error.  8.  W, 
Peuskard,  for  defendant  in  error. 

Per  Cckiam.  The  death  of  Fritz  Menken, 
the  plaintiff  in  error  in  the  cause,  having 
been  suggested  by  Mr.  Pope  Barrow,  in  be- 
half of  Mr.  Hoke  Smith,  of  counsel  for  the 
said  plaintiff  in  error,  and  it  appearing  to  the 
court  that  this  is  a  criminal  case,  it  is  con- 
sidered by  the  court  that  this  cause  has  al>at- 
ed.  Tlierefore  it  is  ordered  and  adjudged  by 
the  court  that  the  writ  of  error  in  this  cause 
be,  and  the  same  is  hereby,  dismissed. 


'Publication  delayed  through  failure  to  receive 
copy 


Adahs  v.  Hatob. 
(December  4, 1888.) 
Appeal  from  the  (Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania.   See  22  Fed.  Rep.  434. 

W.  G.  Griffith,  for  appellant.   F.  P.  Pritch- 
ard,  for  appellee. 

No  opinion.    Dismissed,  with  costs,  pur^ 
suant  to  the  tenth  rule. 


AoAus  9.  Town  of  Lahbino. 
(January  4, 1889.) 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York. 
Jamet   R.  Cox,    for   plaintiff   in    error. 
Franeii  Keman,  for  defendant  in  error. 

No  opinion.  Dismissed,  with  costs,  per 
stipulation,  on  motion  of  Mr.  Clarence  A. 
Seward  in  behalf  of  counseL 


AMBBoes  «.  Board  of  Coh'bs-of  Pilots. 

(May  19,  1888.) 

In  Error  to  the  Suprome  Court  of  the  State 
of  New  York. 

Coles  Morris  and  Michael  H.  Cardozo,  for 
plaintiffs  in  error.  Wm.  Allen  Butler,  for 
defendant  in  error. 

No  opinion.  Dismissed,  pursuant  to  the 
twenty-eighth  rule. 


Ahebioak  Diamond  Roce-Borino  Co.  «. 
Sheldon  et  al.  Same  «.  Rutland  Mab- 
BLB  Co.  Same  o.  Gilson  et  al.  Same 
0.  Sutherland  Falls  Marble  Ck>.  Same 
0.  Sherman  et  al.  Same  o.  Hawlet  et 
al.  Same  v.  Flint  et  al.  Same  o.  £Dbl> 
XET.  Same  v.  Hollister.  Same  v. 
Fbbedlet  et  al.  Same  v.  Columbian 
Marble  Co.  Same  e.  Cutteb  Mabblb 
Co. 

(December  20, 1888.) 

Appeals  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Vermont. 
See  28  Fed.  Rep.  217. 

B.  G.  Thompson,  for  appellanta.  B.  T. 
Rice,  for  appellees. 

No  opinion.  Dismissed,  with  coats,  pur- 
suant to  the  tenth  rule. 


American  Diamond  Drill  Co.  v.  Buua- 
VAN  Mach.  Go. 

(December  80, 1888.) 

Appeal  from  the  Circuit  Oiurt  of  the  Unit, 
ed  States  for  the  Southern  District  of  New 
York.    See  32  Fed.  Rep.  552. 

B.  O.  Thompson,  for  appellant.  B.  T, 
Rice,  for  appellee. 

No  opinion.  Dismissed,  with  costs,  pur- 
suant to  the  sixteenth  rule,  on  motion  of  Mr. 
£.  T.  Bice,  of  counsel  for  appellee. 
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Ajoebioan  Kat.  Bane  of  ITashviijji  «. 
Mayor,  Etc.,  or  NA8HyiLi.B. 
(March  29, 1889.) 
Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Middle  District  of  Tonnes- 

Bdvxird  Baxter,  for  appellant. 
No  opinion.    Dismissed,  with  costs,  pur- 
suant to  the  tenth  rule. 


Amebioan  Bt.  Ihf.  Co.  v.  Carpenteb. 
(April  23, 1889.) 

In  Error  to  the  Circuit  Court  of  the  United 
fitates  for  the  Eastern  District  of  Louisiana. 

W.  W.  Howe,  for  plaintifT  in  error.  A. 
H.  Leonard,  for  defendant  in  error. 

No  opinion.  Dismissed,  with  costs,  per 
stipulation,  on  motion  of  Mr.  William  A. 
McEenney,  in  behalf  of  counseL 


ABBUCKLB  «.  QUIQLET. 
(March  18, 1889.) 

In  Error  to  the  Supreme  <]ourt  of  the  State 
of  Tennessee. 

7.  B.  Turley  and  Luke  B.  Wright,  for 
plaintiff  In  error.  Isham  O.  HarrU,  tor  de- 
fendant in  error. 

No  opinion.  Judgment  reversed,  with 
oosts,  and  cause  remanded,  with  instructions 
to  enter  judgment  for  the  plaintiff  in  enor 
pursuant  to  a  stipulation  of  counseL 


Abkson  et  al.  v.  Mbrbttf. 
(Maruh  5,  ISSDl) 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
The  Attorney  General,  for  defendant  in 
•rror. 

No  opinion.    Dismissed,  on  motion  of  Mr. 
Edwin  B.  Smith,  for  plaintiffs  in  error. 


Arthur's  Ex'rs  v.  Richard  et  dl. 
(January  28, 1889.) 

In  Error  to  the  Circuit  (>)urt  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  Attorney  General  and  Ant  Atty.  Gen. 
Maury,  for  plaintiffs  in  error.  Stephen  G. 
Clarke,  for  defendants  in  error. 

No  opinion.  JudgmeiitHfiarmed,  with  costs, 
and  interest,  by  a  divided  court. 


Baldwin  v.  Marts. 
(March  19,  1889.) 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia. 

William  L.  Royall,  for  plaintiff  in  error. 
B.  A.  Ayers,  for  defendant  in  error. 

No  opinion.    Dismissed,  with  costs,  on  au- 
thority of  counsel  for  the  plaintiff  in  error. 


Baltdiobb  &  P.  B.  Co.  «.  Caoym.  Saios 

V.  Knioht.    Same  v.  Anderson.  Saub 

«.  BowLAND.    Same  o.  Stroebei,.  Same 
o.  Neitzt.    Same  v.  Richards. 

(April  17, 1889.) 

In  Error  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Enoch  I'otten,  for  plaintiffs  in  error.  Sam- 
uel MaddooB  and  S,  8.  Efenkle,  for  defend- 
ants in  error. 

No  opinion.  Dismissed,  for  the  want  of 
Jurisdiction,  on  the  authority  of  the  decision 
of  tills  court  in  the  case  of  Railroad  Co.  v. 
Hopkins,  130  U.  S.  210,  ante,  503,  on  mo- 
tion of  Mr.  S.  S.  Henkle,  for  defendants  in 
error,  as  per  stipulation. 


Baltimore  &  P.  B.  Go.  e.  Kent. 
(April  1, 1889.) 

Appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  (Columbia. 

J7noeA7otten,  for  appellant.  Linden  Kent, 
for  appellees. 

No  opinion.  Dismissed,  per  stipulation, 
on  motion  of  Mr.  William  A.  McKenney,  in 
behalf  of  counsel  for  appellant. 


Batchelder  «.  Briceell. 
(Novemher  19, 1888.) 

In  Error  to  the  Supreme  Court  of  the  State 
of  California.    See  17  Paa.  Bep.  441. 

No  opinion.  Docketed  anddismissed,  with 
costs,  on  motion  of  Mr.  James  Lowndes,  for 
defendant  in  error. 


liAUEB  «.  Texas  &  P.  B.  Co. 

(January  7, 1889.) 

In  Error  to  the  Circuit  O>nrtof  the  United 
States  for  the  Eastern  District  of  Arkansas. 

<So2.  F.  Clark  and  Samuel  W.  Williame, 
for  plaintiff  in  error.  J.  C.  Brown,  John 
F.  Dillon,  and  Wineloto  B.  Pierce,  for  de- 
fendant in  error. 

No  opinion.  Judgment  affirmed,  with 
costs,  by  a  divided  couit. 


Bier  o.  New  Orleans. 
(October  33, 1888.) 

In  Error  to  the  Circuit  Court  of  the  United 
Stiites  for  the  Eastern  District  of  Louisiana. 

JS.  H.  Farrar  and  E.  B.  Krultschnitt,  tot 
plaintiff  in  error.  Henry  C.  Miller,  for  de- 
fendant in  error. 

No  opinion.  Dismissed,  with  costs,  as  per 
stipulation,  on  motion  of  Mr.  £.  B.  Krutts- 
chnitt,  of  counsel  for  plaintiff  in  error. 


Digitized  by 


Google 


796 


SUFKEME  COUBT  BEFOBT£B,YoL.9. 


BOABD    OF    COXTNTT    Gom'BS    OP   LABBTTB 

CoiTNTT  et  at.  V.  Unitjed  States  ex  rd. 

MOULTON. 

(April  16, 1889.) 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas.  See  7  Fed. 
Bep.  818. 

B.  W.  Perkins,  for  plaintiffs  in  error. 

No  opinion.  Dismissed,  with  costs,  pur- 
suant to  the  tenth  rule. 


Bonn  «.  McLanb. 
(April  23, 1889.) 

In  Error  to  the  Supreme  Court  of  the  State 
of  Iowa.    See  30  N.  W.  Rep.  478. 

P.  Henry  Smyth,  for  plaintiff  in  error. 
W.  E.  Blake  and  8.  W.  Packard,  for  defend- 
ant In  error. 

No  opinion.  Dismissed,  with  costs,  pur- 
suant to  authority  of  counsel  for  plaintiff  in 
error,  on  motion  of  Mr.  William  A.  McKen- 
ncgr,  in  behalf  of  counsel. 


BouoHTON  V.  Ghabteb  Oak  Lifb  Ins.  Go. 

(October  23, 1888.) 

Appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

No  opinion.  Docketed  and  dismissed,  with 
oasts,  on  motion  of  Mr.  S.  B.  Bond,  for  ap- 
pellee. 


Bbooes  v.  Ahrens. 
(NoTomber  20, 1888.) 
In  Error  to  the  Court  of  Appeals  of  the 
State  of  Maryland.    See  12  Atl.  Kep.  19. 
Skipwith  Wilmer,  for  plaintiff  in  error. 
No  opinion.    Dismissed,  with  costs,  on 
motion  of  Mr.  Franlc  F.  Clark,  in  behalf  of 
eouQsel  for  the  plaintiff  in  error. 


Bbtant  et  al. «.  Whitb. 
(December  19, 1888.) 

Appeal  from  the  Circuit  Court  of  the 
tJnit^  States  for  the  Northern  District  of 
Blluois. 

O.  H.  Horton  and  Hugh  L.  Mason,  for 
appellants.  Thomas  Dent  a.nd  Robert  T.  Lin- 
ooln,  for  appellee. 

No  opinion.  Dismissed,  with  costs,  pur- 
suant to  the  tenth  rule. 


Bullion,  Beok  &  Chabipion  Mm.  Co.  v. 
EiTREKA  Hill  Min.  Co. 
(September  29, 1888.) 
Appeal  from  the  Supreme  Court  of  the 
Territory  of  Utah.    See  11  Fac.  Rep.  515. 

Arthur  Broum,  for  appellant,  ifoses  Kirk- 
Patrick,  for  appellee. 

No  opinion.    Dismissed,  pursuant  to  the 
twenty-eighth  rule. 


Gasb  o.  MoAsthub. 
(UsFoh  91, 1889.) 
Appeal  from    the   Circuit  (3ourt  of  the 
United  States  for  the  Southern  District  of 
Ohio. 

No  opinion.  Docketed  and  dismissed,  with 
costs,  on  motion  of  Mr.  Lawrence  Maxwell, 
Jr.,  for  the  appellee. 


GmcAoo  ft  E.  I,  B.  Co.  «.  Dbnnisok. 

(January  22, 1889.) 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois. 

Wm.  Armstrong,  for  appellant.  Sdioin 
Walker,  for  appellee. 

No  opinion.  Dismissed,  with  costs,  par* 
suant  to  the  tenth  rule. 


GmoAGO  &  £.  L  B.  Co.  «.  Sanobb. 
(Juraary  22, 1889.) 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
lUinois. 

Wm.  Armstrong,  for  appellant.  Bdtoin 
Walker,  for  appellee. 

No  opinion.  Dismissed,  with  costs,  pur- 
suant to  the  tenth  rule. 


Ghxoaoo,  M.  &  S.  F.  Br.  Go.  «.  Lottrdbn» 
(January  2, 1889.) 

In  Error  to  the  Circuit  Court  of  the  United. 
States  for  the  Northern  District  of  Dlinois. 

Bdwin  Walker,  for  plaintiff  In  error. 

No  opinion.  Dismissed,  with  costs,  on 
motion  of  Mr.  Edwin  Walker,  of  counsel  for 
plaintiff  in  error. 


Gbsist  v.  Fitzsiuuons. 
(December  4, 1888.) 

In  Error  to  the  Circuit  Court  of  the  Untted 
States  for  the  Western  District  of  Fsnnsyl- 
vania. 

JET.  C.  Parsons,  for  plaintiff  in  error. 

No  opinion.  Dismissed,  with  coats,  pur> 
suant  to  the  tenth  rule. 


Clarke  v.  Beybubn. 
(December  10, 1888.) 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

George  W.  Smith,  for  appellant.  O,  M. 
Osbom,  for  appellee. 

No  opinion.  Dismissed,  per  stipulation, 
on  motion  of  Mr.  C.  M.  Osbom,  of  counsd- 
for  appellee. 
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OoMTiajesTAi  Inb.  Go.  of  Nbw  Yobk  «. 

WmoHT. 

(January  7, 188».) 

In  Error  to  the  Circalt  Court  of  the  United 
States  of  the  Southern  Distxict  of  Bllnois. 

John  M.  Palmer  and  Henry  Jaekton,  tor 
plaintiff  in  error.  L.  H.  BUbee,  John  P. 
AAemt,  and  Henry  Decker,  for  defendant  in 
error. 

No  opinion.  Judgment  afflrmed.  with 
eoata  and  intereet,  by  a  divided  court. 


QotstisesxilL  Life  Ins.  Co. «.  Bboaos. 
(October  25, 1888.) 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Fennsyi- 
vania. 

Bamua  C.  Perkins,  for  plaintiff  in  error. 
JB.  T.  Comwell,  for  defendant  in  error. 

Ko  opinion .  Dismissed,  as  per  stipulation, 
on  motion  of  Mr.  Joseph  K.  McCammon,  in 
behalf  of  counsel  for  the  plaintiff  in  error. 


Cbehobb  «.  Omo  Si  M.  Bt.  Co. 

(April  84, 1889.) 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 

John  Mason  Brown,  Alexander  Pope 
Humphrey,  and  George  if.  Davie,  for  plain- 
tiff in  error.  W.  M.  Ramsey,  Lavorenee  Maay- 
loeH,  Jr.,  and  Mortimer  Matthews,  for  de- 
fendant in  error. 

No  opinion.  Judgment  reversed,  with 
oosts,  (from  the  bench,)  and  cause  remanded, 
with  directions  to  remand  the  case  to  the 
state  court 


CsAFSET  V.  Gaoe  ComnT. 

(May  18,  1889.) 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

/.  M.  Woolworth,  for  plaintiff  in  error. 
Charles  F.  Manderson  and  Bobert  8.  Bibb, 
tn  defendant  in  error. 

No  opinion.  Dismissed,  per  stipulation. 
«n  motion  of  Mr.  William  A.  McKenney,  in 
behalf  of  counsel. 


James  Lowndes,  for  plaintiff  in  error. 
No  opinion.    Dismissed,  with  ooetst  piiT» 
snant  to  the  tenth  rule. 


Db  La  Mothb  «.  Angus. 

(March  13, 1889.) 

Appeal  from  the  Circuit  Court  of  the  Unit> 
ed  States  for  the  Southern  District  of  Illi- 
nois. 

A.  L.  Merrlman  and  J.  H.  ffraham,  for 
appellant.  David  Fales,  F.  W.  Haokett,  and 
Guy  O.  Noble,  for  appellee. 

No  opinion.  Dismissed,  with  costs,  pur- 
suant to  the  tenth  rule. 


Des  Moines  Nay.  tt  B.  Co.  v.  Candsb. 

(April  10, 1889.) 

Appeal  from  the  Circuit  Court  of  the  UniU 
ed  States  for  the  Northern  District  of  Iowa. 

C.  H.  Gatch,  for  appellants.  George  Crane, 
for  appellee. 

No  opinion.  Dismissed,  with  costs,  per 
stipulation. 

Db  Ybies  e.  Mabsr. 

(May  18, 1889.) 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Illi- 
nois. 

N.  T.  if.  Robinson  and  J.  8.  Stevens,  for 
appellant.  The  Attorney  General  and  IF.  ff. 
Swing,  for  appellee. 

No  opinion.  Decree  reversed,  on  the  stiiH 
ulation  of  the  parties,  and  cause  remanded 
for  such  order  as  the  circuit  court  may  see  fit 
to  make  in  the  premises. 


Du  Bois  e.  Boaruan. 

(December  20, 1888.) 

Appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

8. 8.  Henkle,  for  appellant. 

No  opinion.  Dismissed,  with  oosts,  pai>> 
suant  to  the  tenth  rule. 


Da  VET  V.  DUOOAN. 

(January  8, 1889.) 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  Dakota.    See  26  N.  "W.  Rep.  887. 

William  R.  Steele,  for  appellant. 

No  opinion.  Dismissed,  with  oosts,  pur- 
snant  to  the  tenth  rule. 


Davis  v.  South  Carolina. 

(January  10, 1889.) 
In  Error  to  the  Supreme  Court  of  the  State 
of  South  Cai-olina. 


OisTEiOT  OF  Columbia  v.  Breweb. 
(May  18,1888.) 
Appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Henry  B.  Davis,  for  appellant.  A.  L.  Mer- 
riman  and  W.  WUloughhy,  for  appellee. 

No  opinion.  Dism  issed  for  the  want  of  Ju- 
risdiction, the  amount  involved  being  below 
the  jurisdictional  sum. 


EaMES  0.  BiCEFOBD. 
(November  15,  1888.) 
In  Error  to  the  Supreme  Judicial  Court  «t 
the  State  of  Maine. 
George  F.  Holmes,  for  plaintiff  in  error. 
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Ko  opinion.  Dismissed,  with  costs,  on 
the  authority  of  counsel  tor  the  plalntifl  in 
error. 


^AMES  V.  SAYAOB. 
(November  15,  1888.) 
In  Error  to  the  Supreme  Judicial  Court  of 
the  State  of  Maine. 

G.  F.  Holmes,  for  plaintiff  in  error. 
No  opinion.    Dismiased,  with  costs,  on  the 
authority  of  counsel  for  the  plaintiff  in  error. 


EVANSTHJUB  V.  AnOTTSTA  SAY.  BANK. 

(April  86, 1889.) 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 
John  if.  Butter,  for  plaintiff  in  error. 
No  opinion.    Dismissed,  with  costs,  pur- 
suant to  the  tenth  rule. 


ETANSVXLLB  V,  MOULTON. 
(January  24,  1889.) 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana.  See  25 
Fed.  Bep.  382. 

John  M.  Butter,  for  plaintiff  in  error.  T, 
iJ.  Mather,  for  defendant  in  error. 

Ko  opinion.  Dismissed,  with  costs,  per 
stipulation,  on  motion  of  Mr.  Walter  H. 
Smith,  in  behalf  of  counsel. 


EvANsviLLE  e.  Post. 
(April  26, 1889.) 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana.    See  25 
Fed.  Bep.  893. 

John  M.  Butter,  for  plaintiff  in  error.    T. 
■C.  Mattier,  for  defendant  in  error. 

No  opinion.    Dismissed,  with  costs,  pur- 
■suant  to  the  tenth  rule. 


Parheb  v.  Cobban. 

(January  14,  1889.) 

In  Error  to  the  Supreme  Court  of  the  Ter- 
ritory of  Daltota.    See  29  N.  W.  Bep.  12. 

Noopinion.  Docketed  and  dismissed,  with 
4i0sts,  on  motion  of  Mr.  S.  S.  Burdett  for  de- 
fendant in  error. 


FiKE  Afis'N  OP  Philadelphia  c.  ■Wright. 

(January  7, 1889.) 

In  Error  to  tlie  Circuit  (Jourtof  the  United 
States  for  the  Soutliern  District  of  Illinois. 

John  M.  Palmer  and  Henry  Jackson,  for 
plaintiff  in  error.  L.  H,  hishee,  John  P. 
Ahrens,  and  Henry  Decker,  for  defendant  in 
•error. 

No  opinion.  Judgmpnt  affirmed,  with 
«ost8  and  interest,  by  a  divided  court. 


FntsT  Nat.  Bask  of  St.  Johhsbubt  t. 
Hbndee. 
(October  18, 1888.) 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Vermont. 

No  opinion.  Judgment  affirmed  for  the 
sum  of  $29,454.84,  without  costs,  on  motion 
of  Mr.  J.  D.  Bouse,  in  behalf  of  the  parties, 
as  per  stipulation  signed  by  the  parties. 


FisHEB  V.  UmoK  Trust  Co. 

(April  23, 1889.) 

Appeal  from  the  (Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Minnesota.  See 
25  Fed.  Bep.  178. 

F.  B.  Hart  and  F.  H.  Boardman,  for  ap- 
pellants. H.  C.  WhUney  and  Corutdar  H. 
WiUett,  for  appellee. 

No  opinion.  Dismissed,  with  costs,  per 
stipulation,  on  motion  of  Mr.  William  A. 
McKenney,  in  behalf  of  oounseL 


Frankfort  &  S.  L.  B.  Co.  «.  Leonard. 

(April  28, 1889.) 

Appeal  from  the  Circuit Ck)urt  of  the  Unit- 
ed States  for  the  District  of  Indiana. 

A.  C.  Harris,  W.  H.  Calkins  and  Clarenei 
Broton,  for  appellant.  Xobert  0.  Ingersoll, 
for  appellees. 

No  opinion.  Dismissed,  with  costs,  pur- 
suant to  authority  from  counsel  for  appeUant 


GIaff  v.  Kibfeb. 
(Uarch  15,  1889.) 

In  Error  to  the  Circuit  Ck)urtof  the  United 
States  for  the  Eastern  District  of  New  Yorlc. 

Miron  Winsloto,  for  plaintiff  in  error.  M, 
L.  Tovms,  for  defendant  in  error. 

No  opinion.  Dismissed,  with  costs,  on 
motion  of  Mr.  N.  Dumont,  in  behalf  of 
counsel  for  the  plaintiff  in  error,  as  per  stip- 
ulation. 


Gbst  v.  South  CJoyington  ACS.  Bt.  Co. 

(March  28, 1889.) 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Oliio.  See 
34  Fed.  Bep.  628. 

No  opinion.  Dismissed,  with  costs,  on 
motion  of  Mr.  George  Hoadly,  for  plainUfl 
in  error. 


Gibson  o.  Mill  Creek  DisTiLLnre  Go. 
(September  14, 1388.) 

Appeal  from  the  Circuit  (Jourtof  the  Unit- 
ed States  for  the  Eastern  District  of  Virginia. 
See  22  Fed.  Bep.  359. 

Legh  R.  Page,  for  appellant.  John  A. 
Coke,  for  appellee. 

Noopinion.  Dismissed,  pursuant  to  tht 
twenty-eighth  rule. 
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GOODKIX  «.  EBIEOHBATni. 
(December  14, 188S.) 

In  Error  to  the  Supreme  Goart  of  the  State 
of  Iowa.    See  80  N.  W.  Bep.  872. 

Wort  Dtxter,  for  plaintiff  in  error.  A,  J. 
Baker,  for  defendant  in  error. 

Ko  opinion.  Judgment  reversed,  with 
oosts,  per  stipulation,  on  motion  of  Mr.  J. 
M.  Wilson,  In  behalf  of  counsel,  and  cause 
remanded  with  an  inatrnctlon  to  enter  a  judg- 
ment discharging  the  plaintiff  in  error  from 
oostody. 


GsAiH  Dbill  Mahuf'g  Co.  e. 

gItSDLSXU 


Beim> 


(IToTember  19,  1888.) 

Appeal  from  the  Circnit  Court  of  the 
United  States  for  the  Eastern  District  of  Mis- 
•ouri.    See  25  fed.  Rep.  198. 

B.  B.  Wood  and  Edward  Boyd,  for  appel> 
lant.    Arthur  Stem,  for  appellee. 

No  opinion.  Dismissed,  with  costs,  on  mo- 
UoB  of  Mr.  Edward  Bojd,  for  appellant. 


Obaih  Dbili.  Manuf'g  Co.  v.  Bxtds. 

(November  IB,  1888.) 
Appeal  from  the    Circuit    Court  of   the 
United  States  for  the  District  of  Indiana. 
See  28  Fed.  Kep.  848. 

B.  E.  Wood  and  Edward  Boyd,  for  appel- 
lant.   ArVmr  Stem,  for  appellee. 

No  opinion.    Dismissed,  with  costs,  on  mo- 
tion of  Mr.  Edward  Boyd,  for  appellant. 


Obakt  «.  Central  Tbust  Co.  of  Nkw 

YOSE. 

(JanntUT  25, 1889.) 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Indiana. 

Bli^ford  Wilson,  for  appellant.  Robert  0. 
Ingtraoll,  for  appellees. 

No  opinion.  Dismissed,  with  costs,  pnr- 
soant  to  the  tenth  rule. 


Gbaves  «t  ol.  «.  CoBBm. 

(October  39, 1888.) 

Appeal  from  the  Circuit  Court  of  the 
Unit«l  States  for  the  Northern  District  of 
Dlinois. 

J,  if.  Flower,  for  appellants.  Wm.  J. 
Manning,  for  appellee. 

No  opinion.  Appeal  of  James  M.  Flower, 
Curtis  H.  Bemy,  and  Stephen  S.  Gregory, 
three  of  the  appellants  in  this  cause,  dis- 
missed, with  costs,  as  per  stipulation,  on  mo- 
tion of  Mr.  J.  M.  Flower,  for  appellants. 


Gbat  e.  MoAbthub. 
(March  21, 1889.) 
Appeal   from   the   Circuit  Coart  of  the 
United  States  for  the  Southern  District  of 
Ohio. 


No  opinion.  Docketed  and  dismissed,  with 
costs,  on  motion  of  Mr.  Lawranoe  Maxwelli 
Jr.,  for  appellee. 


Gbeen  t).  Hates. 
(March  6, 1889.) 

In  Error  to  the  Supreme  Court  of  the  State 
of  California.    See  11  Fac.  Bep.  716. 

W.  J.  John$ton,  for  plaintiff  in  error.  B. 
Wttey  wait  and  Walttr  Van  Dyke,  for  de- 
fendants in  error. 

No  opinion.  Dismissed,  with  costs,  on 
motion  of  Mr.  W.  J.  Johnston,  for  plaintiff 
in  error. 

Hax  e.  Shabok. 
(December  14, 1888.) 
Appeal   from  the   Circuit   Gonrt  of  the 
United  States  for  the  Northern  District  of 
California. 

No  opinion.  Docketed  and  dismissed,  with 
costs,  on  motion  of  Mr.  Henry  E.  Davis,  of 
counsel  for  appellee. 


Haokbtt  «.  Indiaha. 
(March  15, 1889.) 
In  Error  to  the  Supreme  Court  of  the  State 
of  Indiana. 

Joeeph  B.  McDonald  and  John  M,  Butler, 
for  plaintiff  in  error. 

No  opinion.  Dismissed,  with  costs,  on 
motion  of  Mr.  Joseph  E.  McDonald,  for 
plaintiff  in  error. 


HUBBABD  V.  CkAMB. 
(December  18,  1888.) 

Appeal  from  the  Cirouit  Court  of  the 
United  States  for  the  Northern  District  of 
Iowa. 

C.  H.  Batdh  and  WUltam  Connor,  for  ap. 
pellant.    George  Crane,  for  appellee. 

No  opinion.  Dismissed,  with  costs,  per 
stipulation,  on  motion  of  Mr.  D.  B.  Hender* 
son,  In  behalf  of  counseL 


Jaokson  ComiTT  «.  NiNTB  Nat.  Bank. 

(December  17, 1888.) 

In  Error  to  the  Cirouit  Court  of  the  United 
States  for  tlie  Western  District  of  MissourL 

C.  O.  Tiohenor  and  jff.  P.  Qatee,  for  plain- 
tiff in  error.  John  B.  Henderson,  for  de- 
fendant in  error. 

No  opinion.  Judgment  affirmed,  with 
costs  and  interest,  by  a  divided  court. 


Eahleb  v.  Hoe. 

(January  23, 1889.) 
Appeal  from  the    Circuit   Court   of  the 
United  States  for  the  Southern  District  of 
New  York.    See  25  Fed.  Bep.  271.^ 
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B.  F.  Lee,  for  appdlant.  M.  B.  PhiUpp, 
tor  appellee. 

No  opinion.  Dismissed,  per  stipulation, 
on  motion  of  Mr.  B.  F.  Lee,  of  counsel  for 

«ppellant. 


Kentucky  Cent.  E.  Co.  t».  Boxjebo» 

County. 

(December  12, 1888., 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Kentucky. 

J.  W.  Stevenson,  for  plaintift  in  error. 
AMn  Duvall,  for  defendant  In  error. 

Ko  opinion.  Dismissed,  with  costs,  par- 
saant  to  the  tenth  rale,  on  motion  of  Mr.  Al- 
Tin  Duvall,  of  counsel  for  defendant  io  error. 


Lbunard  «.  Chatfieu). 
(Haroh  0, 1889.) 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Ar- 
kansas.   See  6  Sup.  Ct.  Rep.  127. 

T.  W.  Brown,  for  appellants.  Fan  H. 
Manning,  John  B.  Jones,  and  /.  W.  C.  Wat- 
ton,  for  appellee. 

No  opinion.  Dismissed,  with  costs,  pnr- 
•nant  to  the  tenth  rule. 


Lbonabd  v.  Ozabk  Land  Co. 

(Harch  6, 1889.) 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Ar- 
kansas.   See  6  Sup.  a.  Rep.  127. 

T.  W.  Brown,  for  appellant.  Van  H. 
Manning,  John  B.  Jones,  and  /.  W.  O.  Wat- 
eon,  for  appellee. 

No  opinion.  Dismissed,  with  costs,  per 
stipulation  of  counsel. 


Lewis  v.  Glabk. 
(June  6, 1888.) 

Appeal  from  the  Circuit  CJonrt  of  the 
United  States  for  tlie  District  of  Nebraska. 

/.  M.  WooliDorth,  for  appellant.  Nathan 
8.  Harwood  and  John  U.  Ames,  for  appellee. 

No  opinion.  Dismissed,  pui-suant  to  the 
twenty-eighth  rule. 


Lewis  «.  Wittebs. 
(May  13, 1889.) 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Vermont. 

A.  0.  Safford,  for  appellants.  Albert  P. 
Cross,  for  appellee. 

No  opinion.  Dismissed,  per  stipnlation, 
on  motion  of  Mr.  William  A.  McKennej,  in 
behalf  of  counsel. 


LomsmxE.  (}.  ft  L.  By.  Co.  e.  Switzer- 
land Makinb  Ins.  Co. 

(December  10, 1888.) 

In  Error  to  the  Circuit  Ciourtof  the  United 
States  for  the  Southern  District  of  Ohio. 

T.  D.  Lincoln,  for  plaintiff  in  error.  C. 
B.  Matthews,  for  defendant  in  error. 

No  opinion.  Judgment  affirmed,  with 
costs,  by  a  divided  court. 


L0UISV11.1.E  City  By.  Co.  v.  Gentbai.  Pass. 

B.  Co. 

(April  22, 1889.) 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Kentucky.  Sea 
21  Fed.  Bep.  858. 

Alexander  Pope  Humphrey,  for  appellant. 
John  Mason  Brown,  for  appellee. 

No  opinion.  Dismissed,  with  costs,  per 
stipulation,  on  motion  of  Mr.  John  Mason 
Brown,  for  appellee. 


MoHenby  e.  New  YasK,  L.  E.  ft  W.  B. 

Co. 

(/nna  19, 1888.) 

la  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
See  17  Fed.  Bep.  414. 

Henry  Arden,  for  plaintiff  in  error.  Wm. 
ff.  Choate,  for  defendant  in  error. 

No  opinion.  Dismissed,  pursuant  to  the 
twenty-eighth  rule. 


MACEINNEY  «.  BOSBNBAND. 
(April  10, 1889.) 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
See  23  Fed.  Bep.  785. 
8.  F.  Kneeland,  for  plaintiff  in  error. 
No  opinion.    Dismissed,  with  costs,  pur- 
suant to  the  tenth  rule. 


Matthews  e.  Flower. 
(January  10, 1889.) 

Appeal  from  the  Circuit  0>nrt  of  the  Unit. 
ed  States  for  the  Eastern  District  of  Michi- 
gan.    See  25  Fed.  Rep.  830. 

George  L.  Roberts,  for  appellant.  B.  J. 
HUl,  for  appellee. 

No  opinion.  Dismissed,  with  costs,  per 
stipulation,  on  motion  of  Mr.  G.-^orge  L.  Bol>> 
erts,  of  counsel  for  appellant. 


Memphis  ft  L.  B.  B.  Qo.  (as  Beorganized)  «. 

OVEBTON. 
(April  5, 1889.) 
Appeal  from  the  Circuit  (3ourt  of  the  Unit- 
ed States  for  the  Eastern  District  of  Arkan- 
sas.   See  10  Fed.  Rep.  866. 
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John  F.  Dillon  and  B.  O.  Broton,  for  ap- 
pellant.    U.  M.  Rose,  for  appellee. 

No  opinion.  Diamissed,  with  costs,  pnr- 
•nant  to  the  tenth  rule. 


MTT.T.im  «.  GOLK. 
(Aagnst  10, 1888.) 
In  Srror  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

Geo.  B.  Prttohett,tor  plaintiff  in  error. 
Jt  JU.  Woolwork,  for  defendant  in  error. 

No  opinion.  Diamissed,  pursuant  to  the 
iwenly-eighth  rule. 

Mtebs  v.  Smith. 
(November  5, 1888.) 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New  York. 

John  A.  Grou)  and  George  Ttoknor  Curtis, 
for  appellant.  Samuel  A.  Dunean,  for  ap- 
peDee. 

No  opinion.  Dismissed,  as  per  stipulation, 
00  motion  of  Mr.  G«orge  Ticknor  Curtis,  of 
coonsel  for  the  appellant. 


VAgaxsA.  MANur'e  Co. «.  Sodtb  Gabouna 

By.  Co. 

(NovemlMr  16, 1883.) 

In  Ilrror  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina. 

William  E.  Earle,  for  plaintiff  in  error. 
WUliam  Allen  Butter,  Samuel  Lord,  and 
Theodore  G.  Barker,  for  defendant  in  error. 

No  opinion.  Dismissed,  with  costs,  pur- 
suant to  the  sixteenth  rule,  on  motion  of  Mr. 
Theodore  G.  Barker,  of  counsel  for  the  de- 
feodant  in  error. 


Stonb. 


Natohbz,  J.  &  a  B.  Co.  v, 

(November  20, 1888.) 

In  Error  to  the  Supreme  Court  of  the  State 
«t  Mississippi. 

W.  L.  Nugent,  for  plaintiff  in  error. 

No  opinion.  Dismissed,  with  costs,  on  the 
•Qthorltyof  oonnsel  for  the  plaintiff  in  error. 


Kationai.  Fbathxb  Dusteb  Go.  «.  Dxab- 
BOBN  Fbatheb  Dusteb  Co. 

(April  17, 1888.) 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Illinois. 

J.  A.  Sleeper  and  H.  K.  Whiton,  for  appel- 
lant J.  H.  Peirce  and  G.  P.  FUher,  Jr„  for 
appellee. 

No  opinion.  Dismissed,  with  costs,  pur- 
soant  to  the  tenth  rule. 


NOBTHEBN  PaO.  B.  Go.  V.  GATES. 

(December  8, 1888.) 
In  Error  to  the  Supreme  Court  of  the  State 
of  Wisconsin.    See  24  N.  W.  Bep.  494. 
t.98.0.— 61 


Jamet  MolTaught,  for  plaintiff  In  i 

No  opinion.    Dismissed,  with  costs,  on 

motion  of  James  McNaught,  of  counsel  ft>r 

plaintiff  in  error. 


OsuEB  e.  J.  B.  SiOELES  Saddlebt  Co. 
(November  16, 1888.) 

Appeal  from  the  Cirouit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
See  23  Fed.  Bep.  724. 

WUUam  H.  Bliss  and  Paid  BakeioeU,  for 
appellant. 

No  opinion.  Dismissed,  with  costs,  on  mo- 
tion of  Mr.  B.  A.  Bakewell,  in  behalf  of  coon- 
sel  for  the  appellant. 


Faoetti  «.  Fbet. 
(Haroh  88, 1889.) 
Appeal  from   the  Cirouit  Court  of  the 
United  States  for  the  District  of  Maryland. 
John  H.  Handy,  for  appellant. 
No  opinion.    Dismissed,  with  costs,  on 
motion  of  Mr.  George  Hoadly  In  bebaU  of 
counsel  for  appellant. 


Fabkeb  v.  Tisssr, 
(January  8, 1888.) 
Appeal  from  the  Supreme  Ooort  of  the 
Territory  of  WHShlngton.    See  7  Sup.  Gt. 
Bep.  767. 
John  U.  Mitohell,  for  appellant. 
No  opinion.    Dismissed,  with   costs,  on 
motion  of  Mr.  John  H.  Mitchell,  of  counsel 
for  appellant. 


Fabkeb  «.  Denmt. 
(January  16, 1889.) 
Appeal  from  the  Supreme  Court  of  the 
Territoiy  of  Washington.    See  7  Sup.  Gt. 
Bep.  767. 

No  opinion .  Docketed  and  dismissed,  with 
costs,  on  motion  of  Mr.  James  H.  Hofleoker, 
Jr.,  for  the  appellee. 

Philadelfhia  &  B.  B.  Co.  «.  Fatent. 
(January  7, 1889.) 

In  Error  to  the  Court  of  Common  Fleas  of 
the  aty  of  Fhiladelphia,  State  of  Pennsyl- 
vania. 

Thomas  Hart,  Jr.,  for  plaintiff  in  error. 

No  opinion.  Dismissed,  with  costs,  on 
motion  of  Mr.  William  A.  McKenney,  in  be- 
half of  counsel  for  the  plaintiff  in  error. 


F11.LA  V.  Gebman  Sghool  Ass'n  and  Fbeb 

COMHUMTY  OF  St.  LoUIS  AITD  BbEMEN. 
(December  19, 1888.) 

Appeal  from  the  Circuit  Court  of  the  Unit* 
ed  States  for  the  Eastern  District  of  Mis- 
souri.   See  23  Fed.  Bep.  700. 
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W.  H.  Cflopton  and  W.  Halhtt  PhttUpt, 
for  appellants.  Henry  Hitchoook  and  Q.  A. 
Finkelnburg,  for  appellee. 

Ko  opinion.  Dismissed,  with  costs,  pur- 
suant to  the  tenth  rule,  on  motion  of  Mr. 
Linden  Kent,  in  behalf  of  counsel  for  the  ap- 
pellee. 

PmoKNET  V.  South  Cabolina. 
(December  13, 1888.) 
In  Error  to  the  Supreme  C!ourt  of  the  State 
of  South  Carolina. 
John  Ficken,  for  plaintiff  in  error. 
No  opinion.    Dismissed,  with  coats,  pur- 
suant to  the  tenth  rule. 


Post  t>.  T.  C.  Kichabds  Hakdwabb  Co. 

(AprU  as,  1889.) 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Coimectlcut. 
See  26  Fed.  Bep.  618. 

Wm.  E.  Simonds,  for  appellant.  C.  B. 
Mitchell,  for  appellee. 

No  opinion.  Dismissed,  tvith  costs,  per 
stipulation. 

Pbentiss  v.  New  Oblbans. 
(October  22, 1888.) 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

B.  H.  Parrar  and  E.  B.  Kruttschnitt,  for 
plaintiff  in  error.  Henry  0.  Miller,  for  de- 
fendant in  error. 

No  opinion.  Dismissed,  with  costs,  as  per 
stipulation,  on  motion  of  Mr.  E.  B.  Krutt- 
schnitt, for  plaintiff  in  error. 


Pbescott  «.  Adaus. 
(AprU  28, 1889.) 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsyl- 
vania. 

No  opinion.  Docketed  and  dismissed,  with 
costs,  on  motion  of  Mr.  William  A.  McKen- 
ney,  for  the  defendant  in  error. 


FOLUiAii's  Palace  Cab  Co.  v.  Pennsyl- 
vania. 
(October  18, 1888.) 

In  Error  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 

E.  8.  isham,  Wtlllam  Burry,  and  M.  B. 
Olmsted,  for  plaintiff  in  error.  IV.  S.  Kirk- 
patrick  and  John  F.  Sanderson,  for  defend- 
ant in  error. 

No  opinion.  Judgment  reversed,  with 
costs,  as  per  stipulation. 


Bandolfh  v.  Quidneck  Co. 
(November  19, 1888.) 
Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Bhode  Island. 


No  opinion.  Motion  to  dismiss.  In  pot* 
suance  of  the  fifteenth  rule,  submitted  on  be> 
half  of  appellee,  no  one  opposing. 

(November  28, 1888.) 

B.F.  Butler  and  A.  D.  Payne,  for  appel- 
lant. O.  Frank  Parkhurst  and  CharUM  H, 
Parkhurst,  for  appellee. 

No  opinion.  Motion  granted,  and  causa 
dismissed,  with  costs. 

(December  8, 1888.) 
No  opinion.  Motion  to  rescind  and  annul 
the  decree  of  dismissal  of  November  26, 1888, 
and  to  restore  cause  to  the  docket,  submitted 
by  Mr.  Benjamin  F.  Butler,  in  behalf  of  the 
executors  of  Evan  Bandolph,  deceased. 

(December  10, 1888.) 
No  opinion.  Motion  to  rescind  and  annnl 
the  decree  of  dismissal  of  November  26, 1888, 
granted,  upon  the  executors  of  Evan  Ban- 
dolph, deceased,  being  duly  made  parties,  and 
their  appearance,  under  the  rule,  within  80 
days,  and  the  payment  of  costs. 

(December  12, 1888.) 
No  opinion.  John  S.  Jencks,  William  H. 
Jencks,  and  Charles  Bboades,  executors  of 
Evan  Bandolph,  deceased,  made  the  parties 
appellants  in  this  cause,  and  decree  of  dis- 
missal of  November  26,  1888,  vacated  and 
set  aside,  and  cause  restored  to  the  docket. 


Bepublioan  Val.  B.  Co.  v.  Statb  of  N» 
BBASEA  ex  rel.  Mattoon. 
(April  25, 1889.) 
In  Error  to  the  Supreme  Court  of  the  State 
of  Nebraska.    See  26  N.  W.  Rep.  205. 

Y.  M.  Marquette,  for  plaintiff  in  error.   2*. 
F.  Burke,  for  defendant  in  error. 

No  opinion.    Dismissal,  with  costs,  poN 
suant  to  the  tenth  rule. 


BlOHABDSON  0.  BbbSNAHAK. 
(September  17, 1888.) 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 
See  23  Fed.  Bep.  897. 

Wm.  A.  Mai:leod,  for  appellant.  Chat. 
Allen  Taber,  for  appellee. 

No  opinion.  Dismissed  pursuant  to  the 
twenty-eighth  rule. 


EOBEBTSON   0.  PiNKUS. 
(November  19, 1888.) 
In  Error  to  the  Circuit  Court  of  the  United 
Stiites  for  the  Southern  District  of  New  York. 
The  Attorney  General,  for  plaintiff  in  er» 
ror.    S.  O.  Clarke,  for  defendant  in  error. 
No  opinion.    Dismissed,  with  costs,  on 
motion  of  Mr.  Asst.  Atty.  Gen.  Mauiy  for 
plaintiff  in  error. 
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9.  SavKNTH  Nat.  Bane  of  Fkojl.- 

DSLFHIA* 
(January  81, 1889.) 
Appeal   from   the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
yii^nla.    See  35  Fed.  Rep.  486. 

No  opinion.  Dismissed,  with  costs,  on 
motloa  of  Mr.  J.  Bandolpb  Tucker,  for  ap- 
pellant, 

Bog£  e.  BoRiE  et  al. 
(December  8, 1888.) 
Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Penn- 
sylvania. 

No  opinion.  Docketed  and  dismissed,  with 
costs,  on  motion  of  Mr.  J.  Hubler  Ashton, 
lior  tbe  appellees. 


In  re  BosENGABTBir. 

(December  80, 1888.) 

Appeal  from  the  Circuit  (^urt  of  the  Unit- 
ed States  for  the  Northern  District  of  lili- 

BOiB. 

Jtabert  Hervejf  and  O.  Stuart  Seattle,  for 
•{ipellant. 

No  opinion.  Dismissed,  with  costs,  on 
•oflK>ri^  of  counsel  for  appellant. 


Books  v.  Shrewsbxtbt. 
(April  28, 188B.) 

Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  West  Yir- 
ginla. 

W.  P.  Hiibhard,  for  appellant.  JS.  B. 
Knight,  for  appellee. 

No  opinion.  Dismissed,  with  costs,  per 
■tlpnlation,  on  motion  of  Mr.  William  A. 
UoECenney,  in  l)ehalf  of  counsel. 


SOHAEFFEB  «.  GOODBIOB. 
(January  8, 1880.) 

Appeal  from  the  Circuit  (Tourt  of  the  Unit- 
ed States  for  the  Western  District  of  Mis- 
wori. 

John  O.  Gage,  tat  appellant. 

No  opinion.  Dismissed,  with  costs,  pur- 
•unt  to  the  tenth  rule. 


Sbdbbt  o.  United  States  ese  rel.  Wintbb. 
(January  SI,  1889.) 

In  Error  to  the  Circuit  Conrt  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

J*ff.  Chandler,  E.  John  Bllia,  John  Johns, 
•nd  D.  A.MoKnightftoT  plaintiff  in  error. 
Clinton  Boroell,  for  defendant  in  error. 

No  opinion.  Dismissed  with  costs,  pursu- 
ant to  ttie  tenth  rule. 


Sheeder  e.  BiOKiNO. 
(September  27, 1888.) 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Pennsylvania.    See  25  Fed.  Bep.  824. 

8.  S.  Hollingsvoorth  and  Samuel  W.  Pen- 
nypacker,  for  appellant.  Henry  R.  Bd- 
munds,  for  appellee. 

Kg  opinion.  Dismissed,  pursuant  to  tbe 
twenty-eighth  rule. 


Sheeder  v.  Shannon. 

(September  27, 1888.) 

Appeal  from  the  Circuit  Court  of  tbe 
United  States  for  tbe  Eastern  District  of 
Pennsylvania.    See  25  Fed.  Bep.  824. 

8.  8.  HollingevDorth  and  Bamtiel  W.  Pen* 
ngpaoker,  for  appellant.  Henry  R.  Bd- 
munda,  for  appellee. 

No  opinion.  Dismissed,  pursuant  to  tbe 
twenty-eighth  rule. 


Bhenfieu)  v.  Suuihheb. 
(November  21, 1888.) 
Appeal   from   the   Circuit  (}onrt  of  the 
United  States  for  the  Southern  District  of 
New  York.    See  21  Fed.  Rep.  241. 

B.  N.  Dlckeraon,  for  appellant.    Bdmxmd 
Wetmore,  for  appellee. 

No  opinion.    Dismissed,  with  costs,  par* 
snant  to  tbe  tenth  rule. 


SmPKiNS  e.  Petebsen. 
(November  16, 1888.) 
Appeal   from   the   (Circuit  C!onrt  of  the 
United   States  for  the  Eastern  District  of 
Missouri.    See  25  Fed.  Bep.  486. 
Paul  Bakewell,  for  appellant. 
No  opinion.    Dismissed,   with  costs,  on 
motion  of  Mr.  B.  A.  Bakewell,  in  behalf  oC 
counsel  for  the  appellant. 


Smith  «.  De  Wise. 
(Harch  18, 1889.) 

In  Error  to  the  Supreme  Court  of  the  State 
of  Kansas. 

Osair  Forest,  for  plaintiff  In  error.  A.  T, 
Britton  and  A.  B,  Brotone,  for  defendant  in 
error. 

No  opinion.  Dismissed,  with  costs,  on  mo> 
tion  of  Mr.  A.  B.  Browne,  for  defendant  bl 
error,  per  stipulation  of  counsel. 


SuiTH  o.  Holt. 

(Haroh  11, 1889.) 

In  Error  to  the  Circuit  Conrt  of  tbe  United 
States  for  the  Northern  District  of  Texas. 

John  D.  Templeton  and  W,  HaUett  Phil' 
lips,  for  plaintiff  in  error.  L.  8,  Diseon,  for 
defendant  in  error. 
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No  opinion.  Dismissed,  witlt  costs,  on 
motion  of  Mr.  W.  Hallett  Phillips,  for  plain- 
tlfl  in  error. 


Smith  v.  Milleb. 
(November  9, 1888.) 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  lihode  Island. 

Noopinion.  Doclteted  and  dismissed,  wltb 
costs,  on  motion  of  Mr.  Fillmore  Beall,  of 
counsel  for  the  appellees. 


Smith  t».  Oveeto». 

(April  24, 1889.) 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa. 

N.  M.  Hubbard,  for  appellants. 

Ko  opinion.  Dismissed,  with  costs,  pur- 
suant to  the  tenth  rule. 


Taft  «.  Steers. 
(April  17, 1889.) 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Bhode  Island.    See 
I9Fed.  Bep.  600. 
A.  K.  P.  Joy,  for  appellant. 
No  opinion.    Dismissed,  with  ooeta,  piu> 
snant  to  the  tenth  rule. 


Uhion  TuBma  Co.  e.  Pattbbson  Co., 

Limited. 

(December  7, 1888.) 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
See  23  Fed.  Bep.  79. 

Edmund  Wetmore,  for  appellant.  Bett' 
Jamin  F.  Thurston,  for  appellee. 

No  opinion.  Dismissed,  with  costs,  pur- 
•oant  to  the  tenth  rule. 


UmoH  PAa  Bt.  Co.  e.  Bowebs. 

(Aognst  10, 1888.) 

In  Error  to  the  Supreme  Court  of  tiie  Ter- 
ritory of  Utah.    See  7  Pac.  Eflp.  261. 

John  F,  Dillon,  for  plaintiff  in  error.  Ar- 
thur Brown,  J.  G.  Sutfierland,  and  J.  S. 
McBride,  for  defendant  In  error. 

No  opinion.  Dismissed,  pursuant  to  the 
twenty-eighth  rule. 


DnioH  Pao.  Bt.  Go.  v.  Lake. 
(Aagnist  10, 1888.) 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Disti-ict  of  Colorfido. 

John  F.  Billon,  for  plaintiff  in  error.    W. 
0,  Becker,  for  defendant  in  error. 

No  opinion.    Dismissed,  pursuant  to  the 
twenty-eighth  rule. 


United  States  ex  rel.  Dskw  «.  YAX,Bif>. 

tinb. 

(JTnne  14, 1888.) 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Florida. 
See  18  Fed.  Bep.  712. 

The  Attoi-ney  General,  for  appellant,  ff. 
Bishee,  for  appellee. 

No  opinion.  Dismissed,  pursuant  to  the 
twenty-eighth  rule. 


YAornm  Oit.  Co.  v.  Buffalo  LimBiOATiHO 
On.  Co.,  Limited. 
(October  10, 1883.) 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York. 
See  31  Fed.  Bep.  742. 

Theodore  Bacon  and  Wm.  F.  OogstoeU,  tat 
appellant.    James  A.  Allen,  for  appellee. 
No  opinion.    Dismissed,  as  per  stipulation. 


YsHNSB  «.  Atchison.  T.  &  S.  F.  B.  Go. 
(January  7, 1889.) 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas.  See  28 
Fed.  Bep.  581. 

W.  A.  Undertoood,  for  appellant,  ffeor/f 
B.  Peek  and  Sigoumey  Butler,  for  appellees. 

No  opinion.  Dismissed,  per  stipulation, 
on  motion  of  Mr.  Sigoumey  Butler,  of  coon. 
8^  for  the  appellees. 

Waoneb  «.  LEinsN. 

(April  24, 1889.) 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa. 

N.  M.  Hubbard,  for  appellant. 

No  opinion.  Dismissed,  with  costs,  Jtw* 
snant  to  the  tenth  rule. 


Wall  «.  Distbiot  or  Goluhbia. 

(January  21, 1889.) 

Appeal  from  the  Supreme  Coart  of  the  TH»- 
tilct  of  Columbia. 

Henry  B.  Davis,  in  support  of  moti<m.  /. 
W.  Douglass,  in  opposition. 

No  opinion.    Dismissed,  with  coats. 


Trbasubeb  of  Lucas  County  «.  Fibst 
Nat.  Bank  op  Toledo.  Same  o.  Sbo- 
OND  Nat.  Bank  of  Toledo.  Same  v. 
Toledo  Nat.  Bane.  Said.  o.  Mer> 
chants'  Nat.  Bane  of  Toledo.  Sakb 
V.  Northern  Nat.  Bank  of  Toleix>. 

(MoTember  26, 1888.) 
Appeals  from  the  Circuit  Court  of  the 

United  States  for  the  Northern  District  ol 

Ohio.     See  25  Fed.  Bep.  749. 
Isaaa  P.  Pugsley,  for  appellants.    Johik 

H.  Doyle,  for  appellees. 
No  opinion.    Dismissedy  for  the  want  oC 
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fsiladloUoii,  fhe  amount  involTed  In  each  oass 
Mng  leas  than  85,000.  Motion  to  diBmisa 
nibmitted  NoTomber  19, 1888,  by  Ifr.  John 
H.  Doyle,  in  support  of  motion. 


WeBBEB  v.  FENNBTLTAinA. 
(Ifaroh  as,  1888.) 
In  Error  to  the  Sapreme  Court  of  the  State 
of  Pennsylvania.    See  18  Atl.  Bep.  427. 

No  opinion.  Docketed  and  dismissed,  with 
oosts,  on  motion  of  Mr.  George  S.  Graham, 
for  defendant  in  error. 


WsTXBir  AiK-LiNB  GoNSTBuonoxr  Ca  e. 

McGiuJB. 

(Jaanary  a,  1889.) 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  lilinois. 

Edwin  Walker,  for  plaintiff  in  error.  John 
B.  Cooper,  for  defendant  in  error. 

No  opinion.  Dismissed,  per  stipolation, 
each  parly  to  pay  its  own  costs  in  ttiis  court, 
on  motion  of  Mr.  Edwin  Walker,  of  counsel 
tot  the  plaintiff  in  error. 


WramsN  Union  Tel.  Co.  «.  Baltdiobb  St 

O.  B.  Co. 

(Oototer  vt,  1888.) 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Maryland. 
See  20  Fed.  Bep.  572. 

Wager  Stoayne  and  0.  J.  M.  Gwinn,  for 
appellant.    John  K.  Cotoen,  for  appellee. 

No  opinion.  Dismissed,  with  costs,  pnr- 
■oant  to  the  nineteenth  rule. 


Wbsxesn  Union  Tex.  Co.  v.  Baxtimobb  ft 

O.  Tel.  Co. 

(Oetober  16, 1S88.) 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Indiana. 
Bee  23  Fed.  Bep.  12. 

J.  E.  McDonald,  J.  M.  Butler,  and  Wager 
Btoayne,  for  appellant.  John  K.  Cowen  and 
W.  H.  H.  ataier,  for  appellee. 

No  opinion.  Dismissed,  with  costs,  pur« 
•nant  to  the  nineteenth  rule. 


Whitehead  «.  New  Obleans. 
(October  28, 1888.) 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

E.  H.  Farrar  and  E.  B.  Kruttsohnitt,  for 
plaintiff  in  error.  Henry  C.  Miller,  for  de- 
fendant in  error. 

No  opinion.  Dismissed,  with  costs,  as  per 
stipnlation,  on  motion  of  Mr.  E.  B.  Krutt- 
■ebnitt,  of  counsel  for  the  plaintiff  in  error. 


WlU>E  «.  BntOHEB. 
(May  18, 1889.) 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 

B.  M.  Hughet  and  Joseph  W.  Taylor,  for 
plaintiff  in  error.  /.  H.  MoOotoan  and 
Charle$S.  Oast,  for  defendant  in  error. 

No  opinion.  Dismissed,  per  stipulation, 
on  motion  of  Mr.  William  A.  McKenney,  la 
behalf  of  counsel. 


Wilson  o.  Habdino. 
(Jamiary  7, 1889:) 

In  Error  to  the  (Circuit  Conrt  of  the  United 
States  for  the  Southern  District  of  Iowa. 

Charles  A.  Clark  and  N.  M.  flttMani,  for 
plaintiff  in  error.  B.  F.  Katj^ffman,  tut  d^ 
fendant  in  error. 

No  opinion.  Dismissed,  per  8tipa]ati<m, 
on  motion  of  Mr.  William  A.  McKenn^,  la 
behalf  of  counsel. 


W0LCX>TT  V,  CrANB. 
(December  18, 1888.) 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Iowa. 

C.  H.  Cfatoh  and  William  Connor,  tat  tij^ 
peliant.    George  Crane,  for  appeUee. 

No  opinion.  Dismissed,  with  costs,  par 
stipulation,  on  motion  of  Mr.  D.  B.  Hendar- 
son,  in  behalf  of  counsel 


WnoHT  o.  Mn.T.mt. 
(March  19, 1889.) 
Appeal  from  the  Circuit  Conrt  of  the  United 
States  for  the  Middle  District  of  Tennessee. 
T?iomat  L.  Dodd,  for  appellant.    John  P, 
Murray,  for  appellee. 

No  opinion.    Dismissed,  with  costs,  pnr> 
snant  to  the  tenth  rule. 


TouNa  V.  Sheldon. 

(April  84, 1889.) 

Appeal  from  the  Circuit  Conrt  of  the  United 
States  for  the  Northern  District  of  New  Yoi^. 

F.  /.  Allen,  for  appellant.  John  R.  Bay- 
mttt,  tot  appellee. 

No  opinion.  Dismissed,  with  oosts,  pup> 
snant  to  the  tenth  rule. 


Zihlhann  «.  La  Belle  Glass  Oo. 
(November  2, 1888.) 

Appeal  from  the  Circuit  Courtof  the  United 
States  for  the  Southern  District  of  Ohio. 

John  F.  Kelly,  for  appellant,  ff.  H.  Chris- 
ty, tor  appellee. 

No  opinion.  Dismissed,  with  ooets,  pmw 
snant  to  the  tenth  rule. 
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